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F. 


F. a weapon in the church or church-yard, or 
raw any weapon there with intent to ſtrike, ſhall 
have one of his cars cut off; and it he have no ears, 
ſhall be marked on the cheek with a hot iron with 
the letter F. that he may be known for a fighter, oi 
maker of frays, 5 & 6 Ed. cap. 4. 
FABRICK-LANDS, Are I. nds given to the rebuilding, 
repair, or maintenance of cathecrals, or other churches, 
and mentioned in the act of Oblivion, 12 Car. 2. cap. ö 
In ancient time every one almoſt gave by his will, mor. 
or leſo, to the fabrick of the cathedral or pariſh churct: 


where he lived. And thele were called fabrick-land: 


becauſe given ad fabricam eccieſiæ reparandam. In Dei nc 

mine Amen, &c. Die Veneris ante feſlum nativitatis Sand 

1 Paptiſtæ, Anno Domini 1423. Ege Richardus 
ith de 6romy.:rd condo teflamentum meum in bunc mo- 


dum. Imprimis lege animam mcam Deo & beate Maurice, 


& omnibus ſunclis, corpuſque meum ſepeliendum in Came. 
teria beatæ Edburge de Bradeay. Item lego fabricæ ec 
clefoe c2'b-draiis Hereford xii d. Item lego fabricæ ca- 
peliæ brate Marie de Bromyard xl d. Item lego Fratrilu 
de Wordhouſe xx d. reſiduum vera bonorum, &c. Theſ. 
fabrick-lands the Saxons called timberlonds. Cowell, edit. 

27. | 
"FACT A ARMORUM, Feats of arms, juſts, tour 
naments—Rex Richardus in Ang iam tranſtens ſtatuit facta 
armorum, que vulgo terncamenta dicuntur, in Anglia exer- 
ceri.Hiſt. Joh. Brompton in Ric. 1. p. 1261. 

FACTOR. As no one perſon, whoſe trade is exten- 
five, can tranſact all his own affairs; fo it is neceſſary 
for him to depute another in his place, on whole abili- 

and honeſty he can rely; and ſuch perſon ſo deputed 
is called a factor, who is in nature of a jervant, whoſe 
acts ſhall bind his maſter or principal, fo far as he acts 

rſuant to the authority given him. Molloy 421. 

If the commiſſion be general, as to dijpeſes do, and 
deal therein as if it were your owns hereby the factor is 
excuſcd if a loſs happens; but if the commiſſion be to 
fell and diſpeſe, hereby the factor is not enabled to ſell 
upon tick, nor can he fell for any unreaſonable time, as 
ten or twenty years, though there be the words as if it 
were your own, but mult fel] according to the uſual time. 
for which credit is given for the commodities he dii- 
poſes of. Malloy 422. 1 Bulſt. 103. 


If in account the defendant pleads before auditors, that 
the goods for which he is toaccount were bona peritura, 
and notwithſtanding his care in keeping them were 
worſe, and that they remained in his hands for want of 
buyers, and were in danger of growing worſe, and that 
therefore he ſold them upon credit to a man beyond ſea; 

Vor. II. Ne. 71. 


Whoever maliciouſly ſhall ſtrike any perſon with | 


| 
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this is no good plea, for a factor cannot ſell, even 5 
peritura, upon credit, without a particular commiſſion 
ſo to do. 2 Mad. 100. 

In favour of trade and merchandize, an action of ac- 
count lies at Common law againſt a factor as agaiift = 
bailiff, in which he ſhall have all reaſonable allowances. 
9 Co. go. b. 172.4. 11 G. go. a. 2 Rel. Abr. 161. 

Alfo, if a man by obligation acknowledges that he has 
received money ad proficiendum & computandum, the ob- 
ligee may either ſue the bond, or have an action of ac- 
_ at his election. 1 Rol. Abr. 118. Dyer 20. Cre. 

z. 

It goods are conſigned to a factor, and upon arrival he 
makes a falſe entry at the Cuſtom- houſe, or lands them 
without paying the cuſtoms, whereby they become for- 
eited, and are ſeized, whatever the principal hereby luf- 
fers, tne factor muſt inevitably make good, altho* his com— 
miſſion were gercral; but if the factor makes his ent 
acording to the invoice, or bis letter of advice, and it 
falls out the ſame are miſtaken, though the goods are 
luſt, yet is the lactot excuſed, ally 423. Cro. Fac. 
265. Lan. 65. | 

It a factor beyond ea be brought to account in equity, 
he ſhall be allowed the cuſtoms payable beyond ſea, be- 
cauſe he runs the venture; and if the goods had been loft 
by non-payment of iucli cuſtoms, he muſt have anſwered 
the value of them. 1 Chan. Ca. 25. 

But if a home factor be brought to an account, he 
ſhall not be allowed the cuſtoms, unleſs ke fwear he hath 
paid them; becauſe it were a matter of great ſcandal, 
that any thing ſhould pats the allowance of a court of 
* that is gotten by defrauding the government. 
1 an. JO. f 

The — ſhall anſwer for his factor in all caſes 
where he is privy to the act or wrong, and fo in con- 
tracts, if a factor buy on the account ef the prin- 
cipal, eſpecially where he has been uſed fo to do, the 
contract of the factor will oblige the principal to a per- 
formance of the bargain. Molloy 423. 

But if A. being poſſeſſed of certain artificial and coun- 
terfeit jewels of the value of 1687. and knowing them 
to be ſuch delivers them to B. his fervant, commanding 
him to tranſport the ſaid jewels to Barbary, and them to 
ſell to the King of Barbary, or ſuch other perſon as 
would buy them, but gives B. ro charge to conceal 
their being counterfeit, and therevpon B. goes into Bar- 
bary, and knowing theſe jewels to be counterfeit, news 
them to C. for good and true jewels, and affirming to 
C. that they are worth 8 io. deſires C. to fell them to the 
ſaid King; whereupon C. does fell them to the ſaid King 
for 8 10 J. which money C. pays B. who thereupon im- 
mediately returns to England, and pays the 8 10 l. to A. 
his maſter; and after the jewels being diſcovered to be 


| counterfeit, C. is impriſoned by the faid Kirg, till he 


repays 


F A C 
oat of his own effects; of all which 
notice to 4. and demands ſatisfaction, 
lies againſt F. for jewels are im them - 
Par- 
C 


tepays the 8 10 J. 
matter C. gives 
Ec. yet no action 
ſelves ob an uncertain value, and B. was not by A. 
ticularly. directed to C. and all that was done quoad 


act of the ſervant, for which the maſ- 
ter is not to anſwer. Bridg. 125, 126. Cro. 
Fac. 2 Rel. Rep. 5, 26. Fapb. 143- 

It been ruled in equity, that if one $2 
factor, and intruſts him with the diſpoſal of merchan- 
dize, and the factor receives the „ and dies in- 
debted, to debts of a higher nature, and it appears by 
evidence, that this money was veſted in other goods, and 
npaid, thoſe goods ſhall be taken as part'of the 


was the volun 


remains u 
merchant's eſtate, and not the factors; but if the factor 
have the money, it ſhall be looked upon as the factor's 
eſtate, and muſt firſt —— Ap meine 

ditors, Ec. for as money has no ear-mark, equity can't 
follow that in behalf of him who employed the factor. 
x Salk. 160. | 

If A employs B. as his factor to ſell cloth, and B. ſells 
the cloth on credit, and before the money is paid, B. dies 


indebted by ſpecialty more than his aſſets will pay; this 
money be paid to A. and not to the adminiſtrator of 
Z. as part of his aſſets, but thereout muſt be deducted 


what was due to B. for commiſſion; for a faQtor is in 
nature only of a truſtee for his principal. 2 Fern. 538. 
The plaintiff being a factor in Blackeell-Hall, ad- 
vanced money for his principal, relying, as was furmiled, 
on the credit of cloths reſting in his hands to reimburſe 
himſelf ; the clothier died, his adminiſtrator fued at law 
for the cloth, and the factor prayed that he might be al- 
lowed on account of the monies he had advanced, but 
was diſmiſſed ; for if there are debts of a higher nature, 


Id be a devaſfavit in the adminiſtrator to pay or 
the plaintiff's debts. 2 Fern. 117. 


at the Canaries deſerves money for 
cannot bring an action for his factorage, 
principal refuſe to come to an account; and if 
chat the factor has money in his hands, he may 
detain, and cannot bring an action for his factorage; but 
if he were directed to veſt all the re of his adven- 
ture in wines, then he may bring an action for his fac- 
ſorage and pains, becauſe he cannot detain, and hath no 
other remedy. Fer Holt. Comb. 349. Hereford v. 


Pawell. | 
Were a factor or agent of the * 
delivered up his accounts to his ſucceiior, according to the 


rules of the eſtabliſhment, which were afterwards burnt 

by a late agent of the compazy, the Lord Chancellor or- 

dered the plaintiff to ſwear that he left them with the 

ſucceſſor, which ſhould conclude the company. Mich. 

31 Car. 2. 2 Chanc. Cæſ. 11, 14. Melliſh v. African 
and Ealin. 

A factor took a bond in his own name, and died, and 
the obligor having failed, a bill was brought againſt his on 
for an account; the Lord Chancellor put the fon to prove 
that his father the teſtator gave particular notice to the 
plaintiff that he ſold on truſt, and to whom. Trin. 
33 Car. 2. 2 Chan. Caf. 56, 58. Dafþwoed v. Elwall. 

Factors are liable to the ſtatutes concerning bank- 
cy, 5 Geo. 2. c. 30. ſed. 39. 
aQor not to buy cattle on his own account, 31 Geo. 
2. c. 40. ſed. 11. 

It was held by Lee Ch. I. that though a factor has 
power to fell, and thereby bind his principal, yet he 
cannot bind or affect the property of the goods by pledging 
them as a ſecurity for his own debt, though there is the 
_ formality of a bill of parcels and a receipt. Stran. 1178. 
- Where poods are fold, by a factor at his own riſque, 

22 not anſwerable to the owner. Stran. 
1182. 
See Mas r E AND SERVANT. 


 FACTORGE, Is the wages or allowance paid and | 


made to a factor by the merchant. The gain of faQtorage 
is certain, however the ſucceſs proves to the merchant ; 
but the commiſſions and allowances according to the 


cuſtoms and diſtance of the country, in the ſeveral places 


ö 
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miſſion runs at about g per cent. but in France and Spain; 


c. not above 2 fer cent. and in Holland but one and a 


half per cent. Lex. Mercat. 155. 

FACTUM, A man's own act or deed ——Predifus 
vers Willielmus poſtea per concordiam quietam clamavit li- 
bere & pacifice ab omni ſervitio dictam advacantiam——ut 

et per factum ſuum. Mon. Angl. tom. 2. p. 246. 

FACULTY, (Facultas,) As it is reſtrained from the 
original and active ſignification, to a particular under- 
ſtanding in law, is uſed for a privilege, or ſpecial power 
granted unto a man by favour, indulgence and diſpenſa- 
tion, to do that which by the Common law he cannot do; 
as to eat fleſh upon days prohibited, to marry without 
banns firſt aſked, to hold two or more cecleſiaſtical li- 
vings ; the ſon to ſucceed the father in a benefice, and 
ſuch like. And for the granting of theſe, there is an eſ- 

pecial court under the archbiſhop of Canterbury, called 
The court of the faculties, and the chief officer thereof 
The maſler of the faculties, Magiſter ad facultates, whoſe 
power to grant as aforeſaid was given by 25 H. 8. cap. 
21. Cowell, edit. 1727. 

The court of faculties is a court, altho? it holdeth no 
plea of controverſy. It belongeth to the archbiſhop, and 
his officer is called Mag iſter ad facultates. And his power 
is to grant diſpenſations, as to marry, to eat fleſh on days 
prohibited, (and ſo may every cioc:ſan) ; the fon to ſuc- 
ceed his father in his beneſice; ene to have two or more 
| benefices incorapatible, c. It is called faculties in the 
ſtatute of 25 II. 8. which in one ſenſe ſigniſieth a diſ- 
penlation. So that fucritates (in this frr fe) diſpenſationes 
| & indulta, are {ynonymna. This authority was raiſed and 
given to the archbiſhop of Canicrl:iry hy the ſtatute of 
25 H. 8. 21. 4 Lift. 337. G. Lt. 106. fell. 8. 

Stat. 25 H. 8. 21. enacts, I hat the archbiſhop of 
Canterbury, and his ſucceſiors, ſhall have power and au- 
thority to ordain, make and conſt.tute a clerk, which 
ſhall write and regiſterevery licence, diſpenſation, faculty, 
writing or other inſtrument to be granted by the laid 
arclibithop, and ſhall find parchment, wax, aud filken 
| laces convenient for the ſame, and ſnall take for his pains 
ſuch ſums of money as ſhall be hereafter in this preſent 
act to him limited in that behalf for the ſame. And that 
likewiſe the King, his heirs and ſucceſſors, ſhall by his 
letters patent under his Great ſeal ordain, depute, and 
conſtitute one ſufficient clerk, being learned in the court 
of Chancery, which always ſhall be attendant upon the 
Lord Chancellor, or Lerd Keeper cf the Great ſeal for 
the time being, and ſhall make, write and inroll the 
confirmaticns of all ſuch licences, ditrcr{ations, inſtru- 
ments or other writirgs, as Le thither brought under the 
archbiſhop's ſeal, there to be confirmed and :nrolled ; and 
ſhall alſo intitle in his bock, and inroll of record, ſuch 
other writings as Hall thither be brouglit under the arch- 
biſhop's ſeal, not tobe confirmed, taking for his pains ſuch 
reaſonable ſums of money as heceaſter by this act ſhall be 
limited for the fame; and that as well as the ſaid clerk ap- 
pointed by the faid archbiſiiop, as the ſaid clerk to be ap- 


| pointed by the King, his heirs or tucceilors, ſhall ſub- 


{cribe their names io every ſuch licence, diſpenſation, 
faculty or other writing that ſhall come to their hands to 
be written, made, granted, ſealed, confirmed, regiſtered 
and inrolled by authority of this aQ in torm as is before 
rehearſed.“ 

An exception was taken, that a faculty granted by the 


| archbiſhop of Canterbury was not ſubſcribed by the arch- 
| biſhop's clerk of the faculties, but by his under-clerk, 
| when *tis expreſsly required by the tat. 25 H. 8. that it 


ſhould be ſigned by the clerk himſelf, which is very true; 
but the act is but directory, and 'tis net laid that it ſhall 


| be figned by the chief cleck himſelf; io that this being 


ſigned by his under clerk, and it being cuſtomary in this 
office for the under clerk to ſign faculties, this exception 
is of no weight. 8 Mad. 364. King v. Biſhop of Cheſter. 

Another exception was taken in the caſe above, that it 
was not ſubſcribed and inrolled by the King's clerk of the 
facultiesin Chancexy, asit ought, becauſe he is impowered 
by the ſtatute to tender an oath to the perſon who hath 
obtained it ; which ſtatute was made to reſtrain the ex- 


here factors are reſident : In the N- Indies, the com- | travagant grants of the pope ig thoſe days, and therefore 
ſhould 


ſhould be fully and ſtrictly pertormed bythe 
ſelves, and not by their deputy clerks ; 
intended by the legiſlators; or otherwiſe this a 
have been penned as the ſtatute of wills, or as the ſta 
of promiſſory notes, by which tis enacted, that the fign- 
ing ſhall be by the parties themſelves, or by any other 
perſon autherized by them; therefore this muſt be done 
by the principal clerks themſelves, and not by their under 
clerks, for tis not aſſignable to them; and therefore this 
laculty is void, eſpecially fince there is a proviſo in the 
taculty itſelf, that it ſhall not be good till ibed and 
regiitered by the clerk of the tacultiesif Chancery, which 
is in the nature of a condition precedent, and not to be 
ſigned or ſubſcribed by his order. It was held, that 
where a man doth any thing by the expreſs order of an- 
other, as it was done in this caſe, tis as good as if done 
by himſelf; as where one expreſsly orders another to ſign | this ſmall variance, but it ſhall be amended, it being the 
a deed, which the perſon thus ordered did afterwards ſign, | miſpriſion of the clerk. 5 Rep. 46. Cas caſe. | 
this is good as one deterrunate act; but where the deputy | 

doth any thing by virtue of a general deputation, it 

be where a deputy may be made by law. The j 
was affirmed. 8 Mad. 364, 365. King v. Biſbop of 


Cleſter. 

Noah day, by which it appeared, that there were ſeveral vari- 
may grant to a biſhop to hold a church in commendam, | ances in the continuances and proceſs; but yet, becauſe 
notwithſtanding the ſtatute of 25 H. 8. cap. 21. Cro. 


to eſcape ; the defendant pleaded nul tiel record, and be- 
ing at iſſue, the defendant brought in the record at the 


the plaint, count, and judgment certified, did agree with 


Eliz. 60t. Armiger v. Holland. See Pruratrtits. | the plaintiff's declaration; adjudged, thoſe variances 
FALESTING-MEN, 5. e. Vatſals. Nec Rex fuum made no failure. Hob. 179. Caochman v. 
tum reguirat, vel habentes homines, quos nos dicimus fæſt- Upon an information ; non-reſidence, defen- 


ing-men, nec car gui arcipitres portant vel falcones, &c } dant pleaded another information exhibited againſt 
Charta Cenulphi Regis Mexiorum in anno — In vio 5 8 _ 
naſt. Anglican. tom. 1. p. 100. Du Fr. ine renders this 
word Homines commendati vaſſalli, ex Sax. feeſting, com- 
mendatus, & man, homo : And fays, Habentes idem valet 
ac divites. But fo ſting-men and habentes bomine: mean ra- 
ther pledges, ſureties, or bondſmen, which by Saxon cuſ- 
tom were faſt bound to anſwer for one peace- 
able behaviour. Cowell, edit. 1727. 

FAG, A knot or excreſcency in cloth. Tis uſed in 
this ſenſe in the ſtat. 4 Ed. 4. cap. 1. from the Sax. 
fece, inter vallum. 

FAGGOT, A badge wore in times of popery on the 
e 

what the t eſy. For 
thoſe poor terrified wretches were not only condemned to 
the penance of carrying a faggot to ſuch an appointed 
place of ſolemnity, but for a more laſting 4 * infamy, 
they were to have the of a faggot embroidered on one, 
and ſometimes on each fleeve. And the leaving off this 
badge or fargot was often alledged as the ſign of apoſtacy. 
a 1727. 8 Bl | 
FA » i. e. Malice or deadly 2 1. 
88. From the Sax. febth, inimicitia. * 8 


of record in bar of the action, and avers to prove it by 
the record; but the plaintiff faith, nul tiel record, vin. | 
denies there is any ſuch record: Upon which, the de- 
tendant hath day given him by the court to bring it in; 
and if he fails to do it, then he is ſaid to fail of bis record, | 
and the plaintiff ſhall have judgment to recover. Terms i 
de la ley. 0 7 brought i 
In a /:;-medon in deſcender, a fine with proclamations ified eſtos ratulorum by mittimus 
levied anno 30 H. 8. was pleaded ; and upon an iſſue of 
nul tiel recerd, the tenant brought it in at the day, but in 
the proclamations made in Trinity term, the year of the 
King was left out; but becauſe thoſe which were made in 
term before, and in Micbuelmas term after were 
right, and the year of the King was expreſſed in them, 
therefore the other were held to be right, for it muſt be 
in the ſame year. Dyer 234. | 
In aſſiſe, the defendant pleaded, that the plaintiff was | 
outlawed ; the plaintiff replied nul tiel and being 
at iſſue thereon, the tenor was brought in by mittimus, 
by which it appeared, that there was a variance between 
the day of the return of the exigent, and that where the 
outlawry was pronounced; and this was held a failure of 
the record. Dyer 187. 
Vor. II. Ne. 71. 


1 
recognizance with condition will not vouch 
—_— pleaded ſingle, on nul tiel record. I 


Raym. 8 = 

FAINT-ACTION, (Fr. Feinte,) Is a feigned aflion, 
that is; ſuch action, as that although the words of the 
writ be true, yet for certain cauſes he has no title to re- 
cover thereby. And a falſe achn is where oy the words 
of the writ are falſe. Coke on Littl. fol. 361. yet ſome- 
times they are confounded. 

FAINT-PLEADER, (fromthe Fr. Feinte, falfus) Sig- 
nifies a falſe, covinous, or colluſory manner of p 
to the deceit of a third party. Cowell. See PLEAbixG. 

FAIR PLEADING. See Bzraverzapes. 

FAIRS AND MARKETS. Fair, (Fr. foire, Lat. 
nundine) A folemn or greater ſort of market, granted to 
any town by privilege, for the more ſpeedy and commo- 
| dious proviſion of ſuch things as the ſubject necdeth, or 


the utterance of ſuch things as we abound in above our | 


own uſes and occaſions; both our Engliſh and French word 
ſeem to come from ferie, becauſe it is always incident 
to a fair by privilege, that a man may not be moleſted 
or arreſted in it for any other debt, than what was firſt 
contracted in the fame, or at leaſt was premiſed to be 
paid there. Cowell. | 


b the right of bolding a fair or market ; where, 
nil 19 | 

AY % Gators poo; and bow 
far a ſale in an open fair or market changes the property 


of @ thing ſold therem. 
x 7 ding a fair or market ; where, | 
. 


to be for the better regulation of trade and commerce, 
and that merchants and traders may be furniſhed with 
ſuch commodities as they want, at a particular mart, 
without that trouble and loſs of time, which muſt neceſ- 
farily- attend travelling about from place to place; and 
therefore as this is a matter of univerſal concern to the 
commonwealth ; ſo it hath always been held, that zo 
can claim a fair or market, unleſs it be by grant 
the King, or by „ which ſuppoſes ſuch 

2 grant. 2 Inft. 220. 3 Med. 123. 

And therefore if perſon ſets up any ſuch fair or 
market, without the King's authority, a quo warrento 
lies againſt him; and the perſons who-trequent ſuch fair, 
Ee. may be puni by ae tp Ge OG: 3 Mad. 127. 

Alſo it ſeems, that if the King grants a patent for 
holding a fair or market, without a writ of ad quad dam- 
' aum executed and returned, that the ſame may be repeal- | 
ed by ſcire facias ; for though ſuch fairs and markets are 
a a benefit to the common wealth; yet too great a number 
of them may become nuitances to the publick, as well as 
a detriment to thoſe who have more ancient grants. 3 

So where a writ of ad quad damnum is deceitfully exe- 
cuted, as where J. S. intending to get a patent for a 
market every Tueſday in Chatham, which is within a mile 
and a half of Rocheſter, in which there is a market every 
| Wedneſday and Friday, took out a writ of ad quod dam- 
num, which was executed the ſame day it bore tefte, and 
thirty miles from Rocheſter, without notice to the mayor, 
Sc. of Rocbeſter; and the patent obtained thereupon was 
8 facias. 3 Lev. 220, 221. 2 Vent. 


Akepteria. The queſtion was upon the pleadirg be- 
_ tween the Ear! of Netti: gbam and the corporation of Da- 
ventry, whether the King can grant a fair within the 
dutchy of Lanca/fer, and out of the county palatine, 
under the Great Seal of England ? And after ſeveral ar- 
nts at bar, it was adjudged, Paſcb. 10 Will. 3. C. 

. that he well might ; becauſe it is a new royal fran- 
chiſe of a new creation, ard was not at any time an in- 
heritance in the Duke of Lancaſter. Moy 167. the 


turbs thoſe who are coming to buy or fell there, by 


! 
l 
ö 


© 


635. Lerd Raym. 341. Pif. 10 V. 3. in C. 
v. Clerk. : 

ms clearly agreed, that if a perſon hath a right 
to a fair or market, and another erects a fair or market fo 
near his, th. at it becomes a nuiſance to his fair, Sc. that 
for this detriment and injury done to him, an action on 
the caſe lies; for it is in plied in the King's grant, that 


it ſhould be no prejudice to another. 2 Rol. Abr. 140. 


Alſo, although the new market be held on a different 


day, yet an action on the caſe lies; for this, by tore- 


ſtalling the ancient market, may be a greater jnjury to 
the owner, than if held on the ſame Cay with his. 2 
Saund. 172. 1 Mod. 69. | 

If a man hath a fair cr market, and a ſtranger diſ- 


which he loſes his toll, or ice. ves ſome prejudice in the 


| _ ariting from his fair, Cc. an action on the cafe 
es 


. 1 Kal. Abr. 105. 2 I ent. 26, 28. ; 

So it upon a ſale in a far a ſtrarger diſturbs the lord 
in taking the toll, an ac(lien vpon the caſe hes for this. 
: Rel. Ar. 106. | 

The King is the fole judge where fairs and markets 


 onght to be kept; and therefore it is ſaid, that if he 


grants a market to be kept in ſuch a place, which hap- 

not to be converient for the country, yet the ſub- 
JeQs can go to no other; and if the do, the cwner of 
the ſoil where they meet is liable to an action at the ſuit 
of the grantee of the market. 3 Mad. 123. 

But if no place be limited for Leeping a fair bv the 
King's grant, the grantees may keep it where they pleaſe, 
or rather where they can moit ccnveniently ; and it it 
be ſo limited, they may kecp it in what part of ſuch 
place they will. 3 Med. 108. | 

By the 13 Eliz. cap. 5. No fairs or markets ſhall be 


in | | 
By the 27 H. 6. cap. 5. © Fairs and markets on the 


principal feaſts, viz. Ajcenſſon-day, Corpus l 


Mbitſunday, Trinity-Sunday, and all other Sundays, tl 

Aſſumption of our Lady, All Saints, and Good Friday, ſhall 
ceaſe fror all ſhewing of goods and merchandizes, ne- 
ceſſary victuals only excepted ; upon pain of forfeiture of 


po rp oe „ the four Sundays in harveſt excep- _ 
holden on theſe feſtivals may be holden within three 


and the fairs or marxets, which are granted to be 


days before or after.” 
But fee the ſtetute 1 Car. 1. cc. 1. and 29 Car. 2. 
cap. 7. by which it is enacted, That no perſons whatſo- 


ever, above 14 years old, ſhall exerciſe any worldly la- 
bour, buſineſs, or work of their ordinary calling, on the 


Lord's day (excepi works of neceſſity and charity, and 


| the drefling and ſelling of meat in an inn and victualling 
| houſe, for thoſe wi.o cannot other w iſe be provided) on 


| 


the merchants have continued above the 
caſe of Saffron Walden. Raſt. Entr. 524. Quare impedit, ar d publiſhed. 


ckly cry or expcſc to ſale any goods whatſoever on this 
day (except milk, which may be fold before nine in the 
morning, and after our in the afterncon) on pain of for- 
By the fla. 2 Fd 3 cap. 15. it is eftabliſhed, . That 

it ſhail be command to all the ſheriffs of England, and 
elſewhere, where necd all require, to cry and publiſh, 


| — of forfeiting 5 Shillings, and no perſon ſhall pub- 


' within liberties and without, that all the lords which 


have fairs, be it for yielding certain ferm for the ſame to 
the King, or otherwife, ſhali hold the fame for the time 


that they ought to hold it, and no longer, that is to fay, | 


uch as have them by the King's charter granted them, 
for the time limited by the faid charters; and alſo they, 
that have them without charter, tor the time that they 
ought to bold them of right; and that every lord, at the 
begirning cf his fair, ſhall there do, cry and publiſh, 
how long; the fair f:all endure, to the intent that mer- 
chants ſhall not be at the fame ſairs over the time fo 
publiſhed ; upon pain to be gr.cvcuſly puniſhed towards 
the King; ner the :aid lords ſhall rot hold them over the 
due time, upon pain to ſeize the fairs into the King's 
hands, there to remain tili they have made a fire to 
the King fer the offerce, after it he duly found, that the 
lords held the fame fairs longer than they ought, or that 
tune ſo cryed 


And 


F-A 3 
by the « Ed: 4. cap. g. feciting, That by the 
dee nations Haase 2 4 5. called the dame of 


Northampton, there is no certain nent ordained 
againſt the merchants ; if they ſell after the time, it is 
accorded, ** That the ſaid merchants, after the laid time, 
ſhall cloſe their booths and ſtalls, without putting any 
manner of ware or merchandize to ſell there; and if it 
be found that any merchant from hence forth fell any 
ware or merchandize at the ſaid fairs, after the faid 


time, ſuch merchant ſhall forfeit to our Lord the King 


the double value of that which is fold ; and every man 
that will ſue for eur Lord the King ſhall be received, 
and alſo have the fourth part of that which ſhall be loſt 
at his ſuit.” 


2. Of the duty and power of propietors of fairs and 
* the hem duties Af intitled 4 — how 
far a ſale in an open fair or market changes the property of 
thing ſeld therein. 


If the King grants unto one a fair or market, he 
ſhall have, without any words to that purpoſe, a court 
of record, called a court of piepowder, as incident thereto, 
for that is for advancement and expedition of juſtice, and 


f for the ſupporting and maintenance of the fair or market. 


2 Inſt. 220. 

— governors of fairs are to take care that 
every thing be ſold according to juſt weight and meaſure, 
who for that and other purpoſes may appoint a clerk of 
the fair or market, who is to mark and allow all ſuch 
weights, and for his duty herein can only take his rea- 
ſonable and juſt fees. See 4. Inſt. 274. Moor 523. 1 


Salk. 327. | 
Renter a ſuch franchiſes as may be for- 
feited, as if the owners of them hold them c to 


their charter, as by continuing them a longer time than 
the charter admits, by diſuſer, and by extorting fees and 
duties where none are due, or more than are juſtly due. 
2 Inſt. 220. Finch 164. 3 Mod. 108. | 

Toll payable at a fair or market is a reaſonable ſum 
of money due to the ownet of the fair or market, upon 
ſale of things tollable within the fair or market, or for 
ſtallage, pickage, or the like. 2 Inſt. 222. 2 Jan. 
207. s 

Toll is a matter of private benefit to the owner of the 
fair or market, and not incident to them; therefore if 
the King grants a fair or market, and grants no toll, the 
patentee can have none, and ſuch fair or market is 
counted a free fair or market. Cro. Eliz. 558. 2 Iuſt. 
220. F. F. 2. Lutw. 1336. S. F. reſolved. 

Alſo if the King at the time he grants a fair or mar- 
ket, grants a toll, and the ſame is outragious and exceſ- 
ſive, the grant of the toll is void, and the fame becomes 
a free fair or market. 2 Inff. 220. 2 Lutw. 1336. 

But the King, after he grants a fair or market, ma 
grant that the patentee may have a reaſonable toll; but 
this maſt be in conſideration of ſome benefit accruing 
from it to thoſe who trade and merchandiſe in ſuch fair 
or market. 2 Inf. 221. | 

No toll ſhall be paid for any thing brought to the fair 
of market, before the ſame is ſold, unleſs it be by cuſtom 
time out of mind, and upon ſuch fale the toll is to be 


paid by the buyer; and therefore my Lord Coke fays, | 


that a fair or market by preſcription is better than one by 
t. 2 Inſt. 221. 

And by Elin x. cap. 31. © Touching them that 
take outragious toll, contrary to the common cuſtom of 
the realm in market towns, it is provided, that if any do 
ſo in the King's town, which is let in fee-farm, the King 
ſhall ſeize into his own hand the franchiſe of the market 
and if it be another's town, and the ſame be done by the 
lord of the town, the King ſhall doin like manner ; and 
if it be done by a bailiff, or any mean officer, without 
the commandment of his lord, he ſhall reſtore to the 
plaintiff as much more, for the outragious taking, as he 
had cf him, if he carried away his toll, and ſhall have 
forty days impriſonment.” 

But where by cuſtom a toll is due upon the ſale of any 
coocs in a fair or market, and he who ought to pay it 
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declaration, being goods c 


had oyer of the letters 
tion, by which the markets were 
| biſhop of Wincheſter and his ſucceſſors, with general words 


F# 
| refuſes, an action on the caſe lies againſt him. x Rel. 
Ar. 103, 104, 106. But fee 3 Lev. 400. where this 


debt or an afſumpht lies. 2 
If goods are brought into a market, the owner of the 
ground cannot diſtrain them damage-feaſant, becauſe ſtal - 


lage, &c. is not tendred ; as appears from the following 


caſe. I he plaintiff brought an action of treſpaſs, for 
taking with force and arms 7 Aug. 1731. his goods and 
chattels, viz. 100 buſhels of beans, 20 cabbages, Ec. at 
Goſport in the county of Southampton, and carried them 


force and arms, c. pleaded Not guilty ; upon wi. ich iſ- 
ſue was joined ; and as to the reſt of the treſpaſs they 
juſtify, as bailiffs to Richard lord biſhop of Winche{fer, the 
taking the beans, &c. in a piece of ground called The 
Market-Place, at Gofpart in the faid county of Sautb- 

ton, of which the biſhop was ſeiſed in right of his 
biſhoprick, then and there damage-feaſant, as a diſtreſs, 
Se. The plaintiff replied, that King George the Firſt by 
his letters patent dated the 1oth of April in the third 
year of his reign, granted to Jonathan then lord biſhop of 
Wincheſter and his ſucceſſors, that they might have and 
hold three markets, upon Tueſday, Thurſday and Saturday, 


in every week for ever at Goſport aforeſaid, for buyi 
and ſelling fleſh, fiſh, and other proviſions, and all —.— | 


of goods and mcrchandizes commonly bought and ſcld in 
markets, with all tolls and other profits to thoſe markets 
belonging. Then he iets out, that before the time when, 
Sc. vis. Saturday the ſaid 7th of Auguſt, a market at 
Goſport aforeſaid, in the ſaid piece of ground 
tct-Place, was held by the biſhop of Wincheſter by 
virtue of the ia'd letters patent; and that the plaintiif 
before the time when, fc. to wit, upen the ſaid Saturday 
the 7th of Auguſt, did bring into the ſaid piece of ground 
called The Market-Place at Goſport aforeſaid; into the 
ſaid market there as aforeſaid then held, the goods in the 
bought and ſold in 
markets, to expoſe them to ſale and to fell them; and 
the faid goods in the ſaid piece of ground in the market 


there then held did expoſe to fale; as he well might ; 


which goods were in the faid piece of ground in the mar- 
ket aforeſaid fo by the plaintiff expoſed to ſale, until the 
defendants of their own afterwards, viz. the ſaid 


the ſaid in the ſaid piece of ground in the ſaid 
market io as aforeſaid expoſed to ſale, took and carried 
aways Ee. The defendants, after having prayed and 
patent mentioned in the replica- 
to Fonathan 


of all tolls and other profits to the ſaid markets belonging, 
rejoin and ſay, that the plaintiff, before and at the time 
the ſaid were taken at Goſport aforeſaid, unjuſtly 
and without any reaſonable cauſe claimed to bring the 
faid goods into the ſaid piece of called The Market- 
Place into the faid market there held and to be held, and 
to lay them upoũ the ground there, and to expoſe them 
to cal and fell them in the ſaid market, without pay- 
ment of any toll for the ſame, and abfolutely 
pay any toll for the fame: wk the defendants as 
bailiffs of the ſaid biſhop of Vincheſter at Ge/p:rt aforeſaid, 
requeſted the plaintiff to carry his ſaid gods in the de- 
claration mentioned, out cf the faid piece of ground called 
The Market-Place;, but the — then and there re- 
fuſed fo to do; per quod the defendants, as bailiffs of the 
ſaid biſhop of Wincheſter, the ſaid goods then and there 
took damage-feaſant as a diſtreſs for the damage, and im- 


pounded them, Fc. To this fejoinder the plaintiff de- 


murred ſpecially, ard the defendants joined in demurrer. 

Mr. Drefer for the plaintiff argued, that judgment 
ought to be given tor him, becauie it appears by the re- 
plication, that the plaintiff carried the goods and chatte!s 
mentioned in the declaration into a publick market, to 
expoſe them there to ſale and to ſell them: that in public 


and though where toll is due they will be obliged to pay 
the toll, yet if they do not, that will not make them 


| 


| Point is Coubted, becauſe toll is quaſ# a debt, for which 


away, to his damage of 40/. The defendants as tc the 


called The © 


7th of Auguſt, during the ſaid market ſo as aforeſaid held, 


refuſed to 


markets all ſubjecis have right to bring in their goods; 


treſpaſſers for bringing in their goods, nor can the ow 


4. a ao 


| it was held 
t into Leadenball market and fold, | 


F A 3 
every ſale made in a fair or market overt transſers 2 
complete property in the thing fold to tlie vendee; to that 
however injurious or illegal the title ot the vendor may 
be, yet the vendee's is goed againlt all n;en. L. 14.4. 


feaſant. And as to the | 2 Inſt. 713. 


matter inſiſted upon in the rejoinder by the defendants, that 


goods for not paying of toll; Mr. Draper 
that the rejoinder not be ſup 
and what toll was due, which 


whether 
4.25 And 


did not ſhew, that an 


- ought ts be ſet out, that the court might j 
2 


ht, and not to be maintained ; but then | 
to the replication, that that had not avoided the 
leaded in bar, becauſe he inſiſted upon it that the 

or ſhew that he had ten- 
not bring his into the 


caſe; where it was held, if 4. 
open 

in the fair, but ſtallage is due for it, 

any benefit of the fair without pay- 
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and ſtallage and pickage 
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appearing 
where, c. was 2 biſhop of Winche 


Fu 
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is incident to the foil in a 
market or fair, Heddy v. 

therefore it defendant's plea, 
er's freehcld, 
goods into the market ; 
not appear, that he had paid or tendred 
might lawfully take them as a 


feaſant, for the plaintiff was thereby 
initio. 
But to this Mr. Draper for the plaintiff anſwered, that 


the defendants have no where 
manded and refuſed, but 


, the defendants 
| become a treſ 


5 
only upon non- payment 
rejoĩnder; r 


46. 5. that nonfeaſance, where a man does an a& 
thority in law, as in this caſe where the plaintiff 
to fell into market, will not make him 


as in point ; of which opini 


So tenants in ancient demeſne are fre 
all manner of tolls in fairs and markets, whether ſuch 
tenant hold in fee, or life, years, or at will. 4 Inſt. 26g. 
1 Rol. Abr. 321. 
this privilege does not extend to him who is a 
merchant, and gets his living by buying and ſelling, but 

is annexed to the perſon in reſpect of the land, and to 
thoſe things which do grow and are the produce of the 
F. N. B. 223. 2 Lean. 191. 
1 Rol. Ar. 321 

or the encouragement of 
tracts in fairs 2nd markets ſecure, by the Common law, 


free and quit from 


Co. Eliz. 227. 
ade, and to render con- 


| 


ut this general rule, that a fale in a market changes 
the property, muſt be under ſloed with tl. e tollov ing re- 
ſtrictions: 1. That this ſale in a rm: ret cert ſhall rat 
bind the King, altho' it bince:h all (thers, ws 'ntante, 
feme coverta, non compos, beyond wa, a, in priſon, and 
wheiher they were poſſeſſed of C in © © own right 
or as executors or adwiniſtrator*. 2 J,. 713. 

2. That though all fairs d markets ar: overt, yet 
the fale muſt be in ſome cpen place, in a op, wand 
not in a warehouſe, or oi er private part :; io, e, 
ſo that people who go aiong may fee ui J =; 
and therefore if the ſhop door or window Le'c-; , i 2 
the goods cannot be ſcen, this alters av pro < (a, 
83. Biſhop of H ercefter's cat. 1 And. . . (. ck 
S. F. Moor 360. S. C. and S. P. Popb. da. S. C. 
and S. P. Cre. Eliz. 454. S. P. 8 Cs. 127. C. P. 
3. The things bought muſt be of the nature and qua- 
lity of thoſe which the buyer deals in; and thercio. e if 
plate, &c. are bought in a ſcrivener's ſhep in I. 07 ο, 
this alters no property, ard the true ow ne7 may maintain 
trover for them. 5 Ci. $3. caſe of market overt, de- 
termined at the Old Bailey, by Popham, Egerten, Arder- 
en, Brian, and others. Pupb. 84. S. C. and ©: V. 
Cre. Bliz. 454. S. C. and S. P. by the name t —¼ο 5 
| of Worceſter's caſe. 1 And. 344. S. C. ard S. P. Mie 
360.8. C. and S. F. and there ſaid that the law is the ame, 
if horſes are ſold in Cheupfide, or ſbop goods in Smithfield, 


delivered, exchanged, pawred, or done away within 
the oy of Londen, or liberties thereof, or within the 
city of Weſftminfler, in the county of Middl:/cx, ot 
within Sou „ in the county cf owrry, or within 
twelve miles of the ſaid city of London, to any breker or 
| brokers, or pawn-takers, by any ways or means what'o- 
| ever, directly or indirectly, ſhall work, or make any 
change or alteration of the property or intereſt of ard 
from wy ge and perſons, or body pelitick, fiom 
whom the ſame 9 apparel, houſho. ld ſtuff or 
goods, were or | wrongfully loined, taker: 

robbed or ſtolen. 5 : 

4. The goods muſt be fold, and a valuable conſidera- 
tion actually paid for them. 2 Inf. 713. 

$5. If the buyer knows at the time cf hc ſale that the 
owner has not the abtoiute property; this will not bar 
the right owner. 2 Inff. 713. 2 And. 115. and 3 Co. 
78. J. S. P. | 

6. The ſale muſt be without covin, or any combina- 
tion between the buyer and ſeller, to detraud the true 
_ 2 Inſt. 713. 2 And. 315, and 3 Co. 53.6. 

7. If a ſale be made of goods by a ſtranger in a mar- 
ket overt, whereby the right of A. is bound; vet it the 
ſeller acquireth the goods again, A. may take them again, 
becauſe he was the wrong-dyer, and he ſhall not take ad- 
vantage of his own wrong. 2 Inſt. 713. 

8. There muſt be a ſale and con ract, and therefore a 
ſale to a man of his own goods in market overt bindeth 
not; and likewiſe a fale in market overt by an infant 

of ſuch tenderneſs of age, as it may appear to the huver 
that he is within age, or by a feme covert, if the bus er 
know her to be a feme covert, unleſs. fer ſve! things as 
ſhe uſually trades for, or by the conſent of her huſband, 
bindeth not. 2 Inſt. 713. 

9. The contract muſt be originally, and whelly made 
in the market avert, and not to have the inception out of 
the market, and the con:ummation in the market. 2 


Int. 713. 714. 10. The 
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10. The ſale muſt not be in the night, but between 
ſun- riſing and ſun-ſet; but a ſale made in the night is 
good to bind the parties, but not a ſtranger. 2 In/#. 714. 

Here alſo we muſt obſerve, that at Common law there 
was no reſtitution of goods on any proſecution whatſo- 
ever, except on an appeal of larceny; but to remedy this 
inconveniency, and to encourage the proſecuting of fe- 
Jons, by ſtat. 21 H. 8. cap. 11. it is enacted, That 
if any felon or felons do rob or take away any money, 
goods or chattels from any of the King's ſubjecta, from 
their perſons, or otherwiſe within this realm, and there- 
of the laid fe lon or felons be indicted, and after arraigned 
of the {aid felony, and found guilty thereof or otherwiſe 
attainted by reaſon of evidence given by the party ſu rob- 
bed, or owner of the ſaid money, goods or chattels, or 
by any other by their procurement, that then the party 
ſo robbed, or owner, ſhall be reſtored to his faid money, 

and chattels ; and that as well the juſtices of gaol 
delivery, as other juſtices before whom any ſuch felon 
ſhall be tound guilty, or otherwiſe attainted by reaſon of 
the party ſo robbed, or owner, or by 
any other by their procurement, have power by the ſaid 
act to award from time to time writs of reſtitution for 
the ſaid „ goods or chattels, in like manner as tho? 
any ſuch felon or felons were attainted at the ſuit of the 
party in appeal.” 2 Hawk. P. C. 170, 171. 

Since this ſtatute it has been the practice to reſtore the 
goods ſtolen, upon the conviction of the offender, to the 
proſecutor of the inditment, notwithitanding any tale 
of them in a market overt; but he can be reſtored 
to no goods but thoſe mentioned in the irdiQtment. Ne- 


ng 35, 48. 2 buſt. 714. 


As to the changing the property of horſes by a ſale in 

a fair or maket overt, the ſame is provided againſt by 
the 2 3 P. & M. cap. 7. and the 31 Eliz. But more 
eſpecially by the 31 Eliz. cap. 12. by which it is enact- 
ed, © That no perſon ſhall, in any fair or market, ſell, 
give, exchange, or put away any horſe, mare, gelding, 
colt or filly, unleſs the toll-taker there, or (where no toll 
is paid) the book-keeper, bailiff, or the chief officer of 
the fame fair or market, ſhall and will take upon him 
ect knowledge of the perfon that fo ſhall ſell, or of- 

to ſell, give, or exchange any horſe, &c. and of his 


true chriſtian name, ſirname, ard place of dwelling or 


reſiancy, and ſhall enter all the tame his knowlege in a 
book there kept for ſale of horſes, or elſe that he ſo fel- 
ling or offering to ſell, give, exchange, or pay away any 
horſe, Ac. ſnall bring unto the toll-taker, or other officer 
aforeſaid, of the ſame fair or market; one ſufficient and 
credible perſon, that can, ſhall, or will teſtify, and de- 
clare unto, and before ſuch toll-taker, book-keeper, or 
other officer, that he knoweth the party that ſo ſelleth, 
giveth, or exchangeth, or putteth away ſuch horſe; Qc. 
and his true name, firname, myſtery and dwelling place, 


{aid toll-taker or officer, as well the true chriſtian name, 
ſurname, myſtery, and place of dwelling or reſiancy of 
him that ſo ſelleth, giveth, exchangeth, or putteth awa 

ſuch horſe, Ac. as of him that fo ſhall teſtity or * 
his knowledge of the fame perſon, and ſhall alſo cauſe to 


be entred the very true price or value that he ſhall have 


for the tame horſe, c. and that no perſon ſhall take 
upon him to avouch, teſtify or declare, that he knoweth 
the party that ſo ſhall offer to ſell, give, exchange, or 
put away ſuch, c. horſe unleſs he do indeed truly know 
the ſame party, and ſhall truly declare to the toll-taker, 
or other off cer, as well the chriſtian name, ſurname, 
myſtery, and place of dwelling ard reſiancy of himſelt, 
as of him, cf and for whom he maketh ſuch teſtimony 
and avouchment, and that no toll-taker, or other perſon 
keeping any book of entry of any fale, gift, exchange, 
or putting away of any horſe, c. unle's he knoweth 
the party that ſo ſelleth, giveth, exchangeth, or putteth 
away any ſuch horſe, c. and his true chriſtian name, 
turname, myſtery, and place of his dwelling or reſiancy, 
or the party that ſhall and will teſtify and avouch his 
knowledge of the jame perſon fo felling, c. and ſuch 
horie, Ec. and his true chriſtian name, Tc. and 
ſhall make a perfect entry into the faid book, of ſuch 
Vor. II. No. 71. 


| 


| 


| 


[ 


| 
ö 


; 


town or 
found, beiore the mayor, or other head officer of the 
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his know of the perſon, and of the name, c. and 
alſo the true price or value, that ſhall b 70 4: taken 
or had for any ſuch horſe, Sc. ſo fol, given, Oc. fo 
far as he can underſtand the fame ; ard ttt en give to the 
party fo buying, &c. ſuch Horſe, Sc. requiring, and 
paying two-pence for the ſame, a true and perfect note 
in writing, of all the ful! contents cf the fame fub- 
ſcribed with his hand, cn pain that every p.:rton, that fo 
ſhall ſell, Fc. any horie, c. without be:ug known to 
the toll-taker, or other officer, or without bringing ſuch 
aveucher or witneſs, cauſing the ſame to be entred as 
aforeſaid, and every toll-taker, book-keeper, or other 
officer of fair or market offending in the premiſſes, con- 
trary to the true — aforeſaid, ſhall forfeit for every 
ſuch default, the fum of 5 l. but alſo that every ſale, 
gift, &c. of any horſe, &c. not uſed in all points ac- 
cording to the true meaning aforeia:d, ſhall be void; the 


one halt of all which forfeitures to be to the Queen's Ma- 
| 


jeſty, her heirs and ſucceſſors, and the other half to him 
or them that will fue for the ſame.” | 

And by Sea. 4. it is enacted, © That if any horſe, 
Sc. ſhall be ſtolen, and afterwards ſhall be ſold in open 
fair or market, and the ſame ſhall be uſed in all points 
and circumſtances as aforeſaid, that yet nevertheleſs the 
fale of any fuch horſe, Cc within fix months next at- 


| ter the felony done, ſhall not take away the property of 


the ewner from whom the ſame was ſtolen, ſo as claim 
be made within fix months by the party from whom the 
ſame was ſtolen, or by his exccn!ors or adminiſtr:tors, or 
by any other, by any of their appointment, at, or in the 
pariſh, where the fame horſe, c. ſhall be 


ſame town or pariſh, if the ſame horſe, &c. happen 


to be found in town corporate or market town, or 
elſe before any juſtice of e of that c near to 
the place where ſuch „Ec ſhall be ſound, if it be 


out of a town corporate or mai ket- town, and fo as proof 
be made within forty days then next enſuing, by two 

ſufficient witneſſes to be produced and depoſed before ſuch 
head officer or juſtice, (who by virtueof this act ſhall have 
— ——— on oath in that behalf) that the pro- 
perty the fame horſe, c. fo claimed, was in the 
party, by, or from whom fuch claim is made, and was 
ſtolen from him within ſix months next before ſuck claim, 
or any ſuch horſe, &c. but that the party, from whom the 
ſaid horſe, c. was ſtolen, his executors or adminimiflra- 
tors, ſhall and may at all times after, notwithſtarding 
any ſuch ſale or ſales in any fair or market thereof made, 
have a property and power to have, take again, and en- 


joy the ſaid horſe, c. upon payment, or readineſs or of- 


fer to 
' tereſt of the ſame horſe, &c; if he will receive ard ac- 
cept it, ſo much money as the ſame party ſhall depoſe and 


pay the party, that ſhall have the poſſeſſion and in- 


fear before ſuch head officer or juſlice cf peace, (who 
and there enter, or cauſe to be entered in the book of the . 


* 2 


— 


| 


by virtue of this a& ſhall have authority to miniſter and 
give an oath in that behalf) that he paid for the ſame 
bona fide without fraud or colluſion.” 

See Hoksks, MarkeT. : 

FAIT, (Fadum,) A deed, which is a writing ſealed 
ard delivered to prove and teſtify the agreement of the 
parties, whole deed it is, and conſiſts of three principal 
points, writing, ſcaling, and delivery. By writing are 
ſhewed the parties names to the deed, their dwelling- 


places, degrees, thing granted, upon what conſideration, 
the eſtate limited, the time v hen granted, ard whether 


ſimply, or upon condition, c. 2. Sealing is a further 


teſtimony of their conſents, as appears by theſe words, 


In witneſs whereof, Sc. In cujus rei teſtimonium, Er. 
without which the deed is inſufficient. In the time cf 
the Saxo our anceſtors, they only ſubſcribed their names, 
commonly adding the fign of the croſs, and in the end 
ſet down a great number of witneſſes, not ufing any kind 
of ſeal; which faſhion continued until the Norman con- 
queſt ; whoſe cuſtom by little and little prevailing, brought 
in the uſe of ſeals. The firſt fealed charter in England, 
is ſuppoſed to be that of Edward the Cunſeſſar to the abbey 
of W-/tminſter, which he, being educated in Normandy, 
brought thence : This change is mentioned by Ingn/phus, 
who _ in with the Conguerer, in theſe words, Ner- 


manne 


1 1 
Wan: chi 


impreſſam mutant, modumg; /cribendi Anglicum repiciunt 
But this cuſtom was at firit uſed only by the nobility, as 
ap in the hiſtory of Batte!-Abbey, where Richard 
Lacy chief juſtice of England, in the time of Hen. 2. is 
reported to have blamed a mean per'on for uſing a lea], 
which (he faid) pertained only to the nobility z yet, in 
Edward the Third's time ſeals becarie very common, ac- 
cording to every man's fancy. 3. Delivery, though it be 
ſet laſt, is not the leaſt; tor after a deed is written and 
ſealed, if it be not delivered, it is to no purpoſe: And in 
all deeds, care muſt be taken that the delivery be well 
proved. Cowell, edit. 1727. See Dxo, and 12 Vin. 
Abr. tit. Faits or Deeds. 
FAIT ENROLLE, (Fr.) Is a deed of bargain and ſale, 
cc. and forging the enrollment of it is a great miſde- 
_ meanor, but not forgery within the ſtat. 5 Eliz. 1 Keb. 568. 
FAT TOURS, (a French word antiquated; for the mo- 
dern French is faiſeur, i. e. factor) Is uſed in the ſtat. 
7 R. 2. cap. 5. in the evil part, fignifying a bad doer; 
or it may not improbably be interpreted an idle liver, 
taken from faitardiſe, which ſignifies a kind of ſleepy 
diſeaſe, proceeding from too much ſluggiſhneis, which 
the Latins call veternus : for in the ſaid ſtatute it ſeems 
to be ſynonymous with vugabond. Termes de la ley. 
Corvell, edit. 1727. 

FALCATURA, One day's mowing or cutting graſs. 
Falcure prata, to cut or mow down graſs inmeadows hay'd, 
ar laid in for hay, was a cuſtomary ſervice for the lord 
by his inferior tenants; falcatura una, was the duty of 
one time mowing ; falcator was the ſervile tenant, per- 
forming this labour; falcata was the graſs freſh mow'd, 
and laid in ſwathes. Sec Kennet*s Gloſſary in Falcare. 

FALCO, a falcon, falconarius, a falconer, Falco gen- 
tilis, a jer-falcon, falco ſpuarius, a ſparrow-hawk. King 

hn, in the 14th year of his reign, granted to Ower Fitz 
Juvid, and Griffin Fitz Redher——tria cantreda tenenda 
per ſervitia ſubſcripta——unam motam canum per annum, 
decem leporarios, & omnes accipitres & falcones gentiles 
& ſpuarios dictorum trium cantredorum. —— Pat. 14. Joh. 

FALDA, A ſheepfold, Et guad owes font levantes & 
eubantes in propria falda cananicorum prediftorum. Rot. 
Cart. 16 . 3. m. 6. 

FALDAGE, { Faldagium,) Is a privilege which anci- 
ently ſeveral lords referved to themſelves, of ſetting up 
folds for ſheep in any fields within their manors, the bet- 
ter to manure them; and this not only with their own, 
but their tenants ſheep, which they called ſea falde. 
This faldage in ſome places they call a fo/d-courſe, or 

ce fold, and in ſome old charters faldſoca, that is, liber- 
tas fuldæ or faldagit. Rogerus Rufteng conceſſit eccleſie B. 
Marie de Wimondham 40 acras terre in Scarnebrune, cum 
dimidia fald-ſoca, Cc. Cartular. Monaſterialis Eccleſiæ 
PrzdiQ. pag. 48. De faldagio babends ad ducentos bi- 
dertes ; ad plus, in villa de Atheburg. Mon. Ang]. 2 par. 
fol. 275. 2. 

 FALDAECURSUS, A ſheep-walk or feed for ſheep. 
2 Fentris 139. 

FALDATA, A flock or fold of ſheep, as many as 
were uſually folded in one cote, pen, or fold. Cowell, 
edit. 5727. 

FALDFEY, or FAL DFEE, A compoſition paid by 
ſome cuſtomary tenants, that they might have liberty to 
fold their own ſheep upon their own land. V. M. tenet 
ix. acras terre cuſtumcrie in Biſbury & quaddam maleudi- 


num aquaticum ad voluniatim domini, & debet quaſquam 


emcre. Liber niger Fereft. fol. 158. See FA. D ics — 
The liberty of folding or penning ſheep by night, is ſtill 
in A;rfeik called faldoge. Cowell, edit. 1 727. 


tenant to the lord of the ſoil, that he may be exempted 
from ſea falde, i. e. from folding his theep in the lord's 
told. Cwell, edit. 1727. | 
E ALDISTOR, The higheſt feat of a biſhop, incloſed 
with a lettice. Cell, edit. 1727. 
FALDWURTH, Signines a perſon of age, that he 
may be of ſome decennary ; from the Saxon V,, deru- 
rin, and worth, dignus. Du Frein. See Fr aint nnag. 


rALERAE, (Lat. bal a Cum bitt 2 rnvric Y 


/ 


| 


k 
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confefionem (cum crucibus aureis ceteris faleris. 2 Mon. Angl. fol. 256. b. The tackle 


8 Agnaculis ſacris in Anglia firmari ſolitam) in cerum and furniture of a cart or wain. 


FALESIA, A great rock. Concefſt quad babeant longam 


viam ſuper faleſiani fetruriæ fer lulam longitudinem dicti 


faleſn. Men. 2 ton. pug. 165. | | 
FALESIA, and FALAZIA, (Fr. felaize) A bank, hill, 
or down, by the tea-fide. Cote on Littleton, fol. 5. b. 
FALK-L.AND, alias FOLE-LAND. Sce Coey- 
HOLD and FREEHOLD. 
FALLOW-LAND, (Saxon fealta.) See Wax Ecru. 
FALLUM. A fort ct land. De dual us acris & vigin- 
ti fallis in Lairiwait. Mon. Angl. 2 tom. fol. 425. 


FALMOTUM, FALCHESMOTA, FOLKMOTF, 


From Sax. folk, people, and mote or gemote, a conven- 
tion or aſſembly; ſo th at a fo/kmote was a general word for a 


common meeting or genc ral aſſembly ot the people, and 


did extend to three ſev eral kinds o: popular concourſe. 


1. It fignified a common council of all the inhabitants of a 
city, town, or be rough, and was then otherwiſe called 
zur gmote or port mate, conven'd often by found of bell, 
called mote- heil, to the mote- bull or mote-beuſe, Or, 2. 


It was applied to a large congreſs of all the tree tenants 


within a county, called the fbire-mote, where formerly 
all knights and military tenants did their tealiy to the 
King, and elected their annual ſheriff cn Ofober 1. till 


this popular election, to avoid tumultuary riots, was de- 


volved to the King's nomination, anna 1315. 


3 Edw. 2. 


after which the city Fo/kmote was ſwallowed up in a icle& 


community or common council, and the county fo/kmete 


into the ſheriff's turn and afſizes. But 3. The word 


] 


ö 


7 - | Aar 768. 4. 
FALD-GANG-PENYNG, Is the money paid by the | 


gave them power to make by-laws ; the term was kept 


fell mote was ſometimes of a leſs extent, and deroted any 
kind of populous and publick meeting, as of all tenants at 
the court leet or baron of their lord. So as to a charter 


of Nido de Meriton, about 10 Hen. 2. Tefies donationis 
unt Falco ſacerdos de Meriton, Luvellus de Hoſpath, & 


totum falmorum mcarum hom inum & fuor um. Patoch. 
Antiq. p. 120. See For xNMOrxk. 

FALSE ACTION, if brought againſt one whereby 
he is caſt into priton, and dies pending the ſuit, the law 
giveth no remedy in this caſe, becauſe the truth or falſ- 
hood of the matter cannot appear before it is tried. And 
if the plaintiff be barred or nonſuited, at Common law, 

2 all the puniſhment is amercement. 1 Fenk. 

nt. 161. 3 

FALSE CLATM, Is, where a man cluims more than 
his due: As the prior of Lancaſter, by reaſon of a char- 


ö 
| 


ter, had the tenth of all the veniſon, viz. In carne tantune 
| ſed non in corio : And becauſe he made a falſe claim, and 


: 


ſaid that he ought to hac the tenth of all veniſon with- 
in the foreſt of Lancaſter, as well in carne as in coria ; 
therefore he was in miſer:. 57a de decima venationis ſue 
in corio non percipienda. Manwood's Foreſt Laws, cap. 
25. num. 3. 

"FALSE IMPRISONATENT, ( Fu!ſum impri/unamen- 
tum, ) Is a treſpaſs committed againſt a man by impriſon- 
ing him without lawful cauſe : It is alſo uſed for a writ 
"=" brought upon this treſpaſs. F. N. B. fol. 96, 88. 
Cowe | 

Where a court hath juriſdiction of a cauſe, altho' the 
proceedings are inver/o ordine, yet for an arreſt and im- 
priſonment an action will not lie; as for a cep/as againſt 
an earl; but where the court hath no juriſdiction, then 


tis coram non judice, and the action lies. 10 Rep. 75. 


Caſe of the Murſbalſeu. 
If an officer hath a warrant upon a ca. /z. againſt a 
counteſs, ard he arreſts her, an action of falſe impriſon- 


ment will not lie, becauſe he is not to examine the ju- 
conſuetudines, viz. tal, E ſoli, & ſaldfey, & ſangui nen: ſuum 


dicial act of the court, but to obey; but if the arreſt is 


upon a feigned action out of the counter, in ſuch cale 


the action lies. 6 K.. 56. Counteſs of Rutland's caſe. 


King Eq:v.6. incorporated the town of St. Albans, and 


there, and the mayor, Fc. with the aſſent or the plaintiff, 


| who was one of the burgeſſes, affeilcd every inhabitant in 


a certain ſum, far the charges in erecting courts there, 


and if any one refuled to pay, that he ſhould be impri- 
| foned; the plaintiff retiling to pay, Lc. was committed, 


and in action of falſe impriforment brought againſt the 


| 


mayor, he juſtified urder this by-laws 5 but it was ad- 


judged 


FF Ah 
againſt him, becauſe it was a by-law againſt Mag- 
na Charta, Quod nullus liber homo impriſonetur, Ic. 5 Rep. 
64. Clerk's caſe. | 

By the ſtatute 14 Hen. 8. No man is to 


F AL 


In falſe impriſonment againſt a juſtice of peace, 2 
L 27th of September g Fac. a mi- 


er came into the church of St. L. in R. to preach, and 


practiſe phyſic that the plaintiff and another, together with the church- 


in London, or within ſeven miles thereof, unleſs allowed j wardens, laid violent hands on the miniſter, and hindred 
by the preſident and cenſors of the college of phyſicians, | his preaching, againſt the form of the ſtatute, for which 


and that there ſhould be four cenſors every year, whoſhould 
puniſh by fine, amerciaments and impriſonment for offen- 
ces by thoſe who practiſed in non bene exequends, faciendo 
S utends facultate medicine. Dr. Bonham being a graduate 
in Oxford practiſed, phyſick in London, and being ſum- 
moned to before the preſident and cenſors, he told 
them, he would practiſe without their leave, for which 
they fined and committed him to the counter, without 
bail ; and in an action of falſe impriſonment, adjudged, 
that they had not purſued their authority either in the 
ons committing, or in the offence for which they 
ad committed Dr. Bonham ; becauſe the cenſors had only 
authority to commit, and here the commitment was by 
the preſident and cenſors; and he was committed for 
jaying he would practiſe without their leave, when they 
had only authority to fine and commit pro non bene utendo 
facultate medicine. d Rep. 114. Dr. Bonbam's caſe. 
In an action of falſe impriſonment, the defendant ju- 
ſifted, ſetting forth, that the Lord Mayor of London was 
a juſtice of peace, and that the defendant was a ſerjeant 
at mace, and that the Lord Mayor commanded him, pro 
diver ſis cauſit eidem majori bene cognitis, to arreſt and im- 
priſon the plaintiff, Ic. adjudged no good plea, becauſe it 
did not „whether the command was as he was 
Lord Mayor, or a juſtice of peace, or for what cauſe he 
was impri 1 Brown. 204. Maady's caſe. 2 Cro. 
81. S. C. reported by the name of Bourcher”s caſe. 
In falſe impriſonment, the defendant juſtified under a 


preſcription in the Marſbalſea, to hold plea of all cauſes * 


within the verge, and under a capias returnable at next 
court, and becauſe he did not ſhew between what parties, 
(for that court hath only authority to hold plea between 
parties of the houſhold) and becauſe the capiat was not 
returnable at a day certain but only at next court, ad- 
judged, that the awarding the proceſs was ill, and that 
the action was well 2 Cro. 314. Tobns v. 
Smith. 2 Bulſtr. 36. S. C. 1. Mod. 81. S. P. Cre. 
Car. 254. contre. OE . IE 
In treſpaſs againſt the ſheriff for arreſting and impri- 
ſoning the plaintiff, he juſliſied, that by virtue of a la- 
titat, at the tuit of B. G. he took the plaintiff in exitu 


ab officio ſuo, and left him in priſon to B. R. his ſuc- 


teſſor; the plaintiff replied, that B. G. who ſued out the 
latitat, commanded the ſheriff to diſcharge him of that 
Action before the impriſonment, and releaſed him of that 
action, notwithſtanding which the defendant detained 
him; adjudged that this replication is good ; for the ſhe- 
riff is bound to take knowledge of the party, as well in 
order to diſcharge the perion at whoſe ſuit he is detain- 
ed, as he is to arreſt him. 2 Cro. 379. Withers v. Henley. 

In falſe impriſonment by the hutband, the defendant 
juſtified by a ca. ſa. and the truth was, that before judg- 
ment ſhe married the plaintiff; adjudged, that the caprar 
ſhall be againſt her, and not againſt her huſband. 2 
Cro. 323. Doily v. White. 2 Bulft. 80. S. C. 

In falte impriſonment, the defendant juſtified, for that 
the plaintiff brought a little child to the pariſh-church 
of R. and would have lett it there without nouriſhment, 
to the danger of the child, and contra pacem, and that he 
being conſtable arreſted and impriſoned the plaintiff, un- 
til he promiſed to carry the child back again, &c. and up- 
on demurrer, this was held an ill plea; becauſe a con- 
{table cannot impriſon a man at his pleaſure, he ought 
to have carried him before a juſtice of peace, Fc. 1 Leon. 
327. Beal v. Carter. Popham 13. S. C. contra. 

A man was impriſoned by a mayor of a corporation for 
miſbehaviour in giving ſcurrilous language to him, and 
this appearing upon the return of an babeas corpus, the 
party was diſcharged ; for tho” it is an offence yet the 
mayor ought not to impri on a man in a dungeon, with- 
out bread to eat, or a bed to lie on. 2 Buſty, 139. Hedges 
end Hawkins v. Mayor of Liſterrat. | 


offence he was brought before him, being a juſtice of 


peace, and being thereof convicted by ſufficient wit- 


: 


entry 


i 
N 


| _— he ſent him to priſon ; and this was held a good 
FS, 2 


Bulſtr. 47. Crefwick v. Rokeſby. 
| impriſonment 2gainſt a mayor, whojuſtified, for 
that he being a magiſtrate, the plaintiff faid he was a fool ; 
adjudged, that the plea was ill, for he cannot juſtify, Fc. 
unleſs he had called him fool whilſt he was in his ſeat, or 
in the exerciſe of his office; for in fuch caſe, where a 
man ſpeaks ſcandalous words, eitter in contempt of his 
authority, or which might diſable him to execute his 
office (if true) he may commit the party. Moor 247. 

In falſe impriſonment, the defendant juſtificd, for that 
he having a warrant to arreſt J. D. he (the defendant) 
demanded of Cot the plaintiff, what his name uus, who 


anſwered F. D. whereupon he arreſted him; and upon 


a demwrrer to this plea the plaintiff had judgment, be- 


cauſe the officer is to take notice of the right party at 
his peril. Moor 457. Coot v. Lightworth. 

A ca. fa. was delivered to the ſheriff, who on the 
ſame day made a warrant to his bailiff to arreſt the » 
and on the ſame day there was a ſuperſedeas on a writ of 
error, delivered alſo to the ſheriff, of which the bailiff 
had no notice, who afterwards arreſted the party, and 
he eſcaped, and the bailiff having afterwards notice of the 
„ retook him; and thereupon an action of 
treſpaſs and falſe impriſonment was brought, and adjudged 
well brought. Mor 677. Prince v. Mlington (A.] 4. 
S. C. Cre. Eliz. g18. S. C. 

In falſe impriſonment, the defendant juſtified, for 
that he was ſheriff of London, and having taken one T. 
S. he eſcaped, and being in purſuit after him in Febru- 
ery circa boram nonam, in the night, he met the plaintiff, 
who uſed him indecently, thruſt him againft the wall, and 


iving him ſcurrilous language, and thereupon he being 
— * in the ſtreet, in the night time, and miſbehaving 


himſelf, the defendant committed him; and upon a de- 
murrer to this plea it was objected, that it was ill, becauſe 
circa nonam boram was uncertain as to the time; beſides 
that was not a time to be committed for a nightwalker, 
it being uſual for men at that time of night to be about 
their buſineſs ; then the uſing him uncivilly is too gene- 


tal, and the thruſting him againſt the wall might be by 
accident; ſed per curiam, Taking it altogether the juſti- 
cation was good; the defendant had judgment. 1 


Ral. Rep. 2, 7. Chune v Hot. 
Judgment againſt baron and feme, and the wife being 
taken in execution upon a ca. /a. and a cepi corpus being 


returned by the ſheriff, ſhe was brought to the bar, and 


committed by the court, in execution to the marſhal ; 
but no committitur being entred on the roll, ſhe brought 
an action of falſe impriſonment ; and becauſe this was a 
default in the cleck it was moved, that it might be al- 


tred and amended ; ſed fer curiam, There is a difference 


where a man is brought into court by an habeas corpus, 
and by the return of a cept corfus , for ip one caſe an 

is made in the office book of the commitment; 
but if he is committed upon the return ef cepi corpus, 
without a habeas corpus, then there a is ſpecial entry of 


his commitment made on the roll; and in the principal 


caſe the omiſſion was amended. 2 Rol. Rep. 1 12. Abing- 
ton's caſe. 

Upon the return of an habcas corpus, it appeared, that 
the party was committed by a warrant from the Lord 
Chancellor, for certain matters concerning the Kirg, 
there to remain till delivered by him ; adjudged, that 
the return was too general, for it doth not mention the 
cauſes ; tis likewiſe uncertain how long he might remain 
in priſon, for it may be during life, if the Lord Chan- 
cellor will not deliver him. 2 Cro. 219. Addis's cafe. 
Chamber's caſe. 5 Car. S. P. foflea Hubeas Corpus. 
(D.) 8. | 
| The 


A. 


1 44 


The defendant was committed by the ſeſſions untill he 


ſhould obey an order for taking upon himielf the office 


of conſtable of ſuch a place; he denied, that the was an | 


inhabitant within the hundred ; adjudged, that he ought 


FA L 


ſonment, becauſe they had no warrant to take him. 
Hardres 323. Tburbane's caſe. 
See IMPRISONMENT. | 


FALSE JUDGMENT {Falſs Fuicie,) Writ of falfs 


not to have been committed, but to be indicted upon his judgment lieth where falſe judgment is given in the coun- 
refuſal to take the office; and if upon the indictment he ty, or in the hundred, or in other court baron, which is 


— 


was found to be an inhabitant in the hundred, he ſhould | not a court of record, in a plea real or perional; as if in 


have been fined, and committed upon non-payment of 
the fine. Crawly's caſe, Cro. Car. 490. : 

In falſe impriſonment, the defendant juſtified by wm 
tue of 2 warrant to the bailiff to arreſt the plaintiff, ard 
that he was required to aſſiſt in doing it, and detaining 
him till diſcharged by the ſheriff; and upon demurrer to 
this plea it was objected, that the proceis being executed, 
it ought to be returned, otherwi'e the juſtification is not 
gocd, which is true in reſpect to ſheriff, if the 
Action had been brought againſt him, but not in reſpect 
to his ſervant, as the defcndant was. Cro. Car. 322. 
Gerling's caſe. i 

In an action of aſſault, c. and falſe impriſonment, 
the defendant juſtified, for that the plaintiff being a com- 
mon cheat, played with the defendant. with falſe dice, and 
cheated him of his money; thereupon he molliter laid his 
hands upon him, in order to have him before a juſtice of 
peace, who, upon his examira:ion, bound him over to 
the next ſeſſions, c. It was objected, that this plea was 
not good, becauſe a man cannot be detained for an of- 
fence without a proper officer ; but adjudged, that the 
| | wage good, for a common cheat may be brought be- 

a juſtice of peace by any one. Cyo. Car. 234. 

In falſe impri t, the defendant juſtified under a 
. preſcription to have a court of record in London, and 
| that he was a ſerjeant of the mace of the ſaid court, and 


had a warrant directed to him to arreſt the plaintiff pro | 


am contemptu, for not paying 205. to B. G. which 
did ; and upon demurrer the plea was held ill, for to 


impriſon a man pro quadam contemptu is too general; tis 
* the order of the cnet, but 


true, the officer is to obey 
that is where the court hath juriſdiction; and by this 
plea it doth not appear, that the court hath any juriſdic- 
tion of the cauſe. March 117. Dye v. Ollive. 
Alderman Langham was committed to Newgate by the 
Lord Mayor and court of Aldermen, who breught his 
habeas corpus; and upon the return it appeared, that there 
is a cuſtom in Landon, If a freeman be elected Alderman, 
he ovght to take an oath to ſerve in that office, and that 
if he refuſes, he ſhall be committed till he doth; that 
Langham was a freeman of the city, and that he was de- 
bita modo choſen Alderman ot ſuch a ward, and being 
ſummoned to the court, he appeared, and the oath was 
tendred to him, which he retuted to take in contemptum 
curiæ, & contra conſuctudinem, &c. whereupon he was 
committed by the court, &c. It was objected, that a 
cuſtom to imprilon was not good, becauſe tis againſt 
Magna Charta ; but adjudged, that *tis incident to 2 
court of record to impriſon, and this being ſuch a court, 
they might juſtify the impriſonment without a cuſtom; 
but @ fortiori, where there is ſuch a cuſtom, and eſpe 


; 


a writ of right patent, or in other perſonal plea ; there 
| the party, plaintiff or deſendant, which is grieved, ſhall 
have this writ, and tile writ ſhall iſſue firit out of the 
Chancery: And if the fal'e judgment be given in the 
ſheriff's county court, then the writ ſhall be directed un- 
to the ſheriff hunſelf. New Nat. Brev. 38. 
| Scat. Marib. (52 Hen. 3.) c. 20. cnacts, That none 
from henceſorth (except our Lord the King, ) thall hold 

in his court, any plea of ſalie judgment given in the 
court. of his tenants; for ſuch piea pci Il, Lelungeth to 
the crown and d:gnity of our Lord the King. 
Before the making of this ſtatute, if a talſe judgment 

had been given in a court baron, tiiis ſnould have been 
redreſſed in the court baron of the lord next above him, 

and ſo upwards of the lord paramount; whic both was 
an occaſion of long delays, and the King b+d alia many 
| times prejudice thereby; tor that thoſe baſe courts could 

aſſeſs no fine or amercement to the King ; which is to 
de underſtocd, that it the next im. nediate meine had no 

court baron, the falic judgment could not be redreſſed in 
the court of the lord next above, for deſault of privity; 
but then the falſe judgment was to be redreſſed in the 
court of Common „or before the juſtices in eyre; 
and now the juſtices in eyre being worn out, the origi- 
| nal writ of falſe judgment is returnable coram juſticiuriit 

_ _ — which are the juſtices of the court ot 
n . | 


— 


ſhall be received of the good country, ind of them 

which were preſent in the court when the record was 
made, if they do come with athers of the country by the 

ſheriff*s return. And if they come not, the inqueſt ſhall 
de taken by the good country. 


tried by thoſe who were then preſent. For the word 
averment, in this place, figniFes an act or trial; and not 
an offer to juſtify the thing. N. Lutw. 303. in his Ad- 
ditions to the Report of Exe, field v. Sartæn. 

In treſpaſs, the defendant juſtified under a in 
the hundred court, &c. for that the plaintiff was nonſuit, 
and coſts taxed, and a precept to levy it; and upon a de- 
murrer it was objected, that there is no ſtatute gives 
| Coſts in this caſe, but the ſtatutes 23 H. 8. and 4 Fac. 1. 

and thoſe are where the p!.:ntiF is nonſuit after appear- 
nce; ard 'tis not mentioned throughout the pleadings 
tha. there was any appearance; but adjudged, that the 
,udgment ſhall be taken to be good till reverſed by writ 


cially when that cuſtom is confirmed by act of parlia- 
ment. March 179. Aiderman Lancham's caſe. 

Upon an information given to a juſtice of peace, that 
Sir William Brounker cheated with falſe dice; the juſtice 
required him to find ſureties tor his good behaviour, 
which he refuſing was . and afterwards he 
brought an habeas corpus ; and this matter appearing up- 
on the return, adjudged, that a juſtice of peace canner 
bind tothe good behavicur upon ſuch a general informa- 
tion, nor commit, if in ſuch cafe ke retuſes to find ſure- 
ties. Style 16. Sir William Brounker”s caſe. 


Commiſſion of rebellion againit Thurbanc, but one Green | 


appeared before the commiſſioners, and affirmed him- 
ſelf to be Thurbanez whcreupon he was apprchended, and 


f falſe judgment, and the plaintiff ſhall not take ad- 
vantage of it in pleading. 2 Lev. $1. Die v. Parmiter. 

Treſpaſs quure di & armis the defendant aſſaulted him; 
the action was brought in the county-court, and the 
plaintiff had judgment, but it was reverſed in C. B. upon 
a writ of falſe judgment, becauſe the county-court cannot 
fine the defendant as he ought to be, if the cauſe goes 


tion, but without thoie words treſpaſs will lie in the 


court, tho? 'tis not a court of record. 1 Md. 21 5. Ving 
v. Jacl ſan. 


Form of a writ of falie judgment. 


in reſiſting he ſnatched the commiſſion from th-m, ard 
tore it in pieces; and upon an affidavit made of this 
matter, an attachment was granted againſt him: but per 
Hale Chief Baron, Though he affirmed himſelf to be the 
perſon againſt whom the commiſſion was awarded, yet 


that will not excuſe the commiſſioners from falſe impri- 


EORGE the Third, Oc. Ts the reriffof 'S. greeting, 
(Z If A. B. hall male au ſecure in projecuting bis ſuit, 
then in your full count; court ds you cauſe to be recerded the 
leu, bu is in the faid court, without aui writ, between 
DO. D. ard the {aid A. B. in a certain tre ſaſt upon the 
eaſe, te the ſeid C. by th» faid A. dine, Cc. whereof the 
ſaid A comprains, thus joile judgmrrics 5s dane him in the 


| Jane 


The averment ſhall be received] That is, it ſhall be 


| againſt him, the word: vi E armis being in the declara- 
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ume court: And that record beve before our juſtices at 
(= ven the day, &c. under our ſeal, and the ſeals of 
aur legal men of the ſaid court, that were preſent at the 
making of the ſaid record; and ſummons by good ſummoners 
the ſard C. that be be then there to bear that record ; and 


| have you there the ſummoners, c. and this writ. Wit- 


nels, Cc. 
See 12 Fin. Ahr. tit. Falſe Judgment. | 
FALSE LATIN. Falſe Latin will not vitiate a plea 


h nt, as it was held in Oſborne's caſe. 10 Rep. 133. 
| © 817 will not vitiate an indictment, as it was held in 


Long's cafe, which was an inditment for murder, where 
the word mamilla was ſpelled with a ſingle m. 5 Rep. 
It will not vitiate a writ, as where guad ei deforciat was 
brought againſt two tenants, and it was quod ei reddat 
in the ſingular number. 2 Saund. 38. Cra. Eliz. 543. 
S. P. So in a declaration by the ſheriffs of London 
againſt the defendant 1 in the ſingular num- 
ber. Hob. 70. Cro. Eliz. 877. S. P. 


Debt againſt the defendant brought by the ſheriffs of | 


2ndon, the declaration was, (viz.) Querun'ur de N. B. 
: — doctor, alias dict N. B. in medicinis doctorem; 
and upon demurrer to this declaration, the defendant had 
judgment in B. R. but it "_ upon a writ of 

in the Exc 5 the authorities above men- 
— 1 — "Raymond & a verſus Barben 
In treſpaſs againſt two defendants, for taking a hog- 
ſhead of cyder, the defendants ver' & defend” vim, Se. 
E dicunt quod ipſe campelli non debet, &c. and io plead in 
abatement, that the plaintiff is outlawed ; and upon de- 


murrer it was objected againſt the plea, for the falſe La- 


tin, (viz.) Qued ipſe, when there were two defendants ; 
and this 2 held a gocd exception, the plaintiff having 
demurred ſpecially, and ſnewed it for cauſe; and that 
it would have been ill upon a general demurrer. 2 
Lutw. 1529. Ford. v. Edgcomb & ab. 
In an appeal for murder, the declaration was, that at 
in the county of Surry, venerunt pred” Foban- 
nes & quidem Daniel Stately modo defunci ; and upon de- 
murrer it was adjudged, that admitting this word quidem 


made the ſentence falle Latin, yet it would not abate the | 


bill, for it did not at Common law. 1 Salk. 328. Ben- 


net verfus Preſton. See 5 Rep. Lang's caſe, and 10 Rep. 


133. | ö 

On a writ of error brought, it was aſſigned for error, 
that the verdict was aſſident damna, inſtead of aſſidunt, 
but it was held well enough, for it may be the preſent 


tenſe of the verb affideo, and there is not ſo much fſtrit- 


neſs required in verdiQts as in pleading, becauſe thoſe are 
the words of a lay jury. 1 Salk. 328. Redwood verſus 


Coward. 


In debt on a bond, if the obligation be falſe Latin, the 


.declaration ought to be good Latin; as if the obligation ; 
be wiginti, the declaration ought io be viginti; and the | 


court is to conſtrue if it be a variance. 2 Show. 155. 
Falſe Latin was held to be cured by a verdict. 8 Mad. 
80. See EncLisH, LATIN. | | 

FALSE OATH. Till the ſtatute 3 and 11 Hen. 7. 
which gives power to examine and puniſh perjuries in 
the Star-Chamber, there was not any puniſhment for any 
falſe cath of any witneſs at Common law; and now 
there is a form of puniſhment provided for perjuries by: 
5 Eliz. yet before the ftatute 3 Hen. 7. The King's 
counſel uſed to afſemble and puniſh ſuch perjuries at 
their diſcretion ; and there was no puniſhment for per- 
jury at Common law, but incaſe of attaint ; as ap 
D. 272. but in the ipirirtual court, pro le ſiane fider, they 
uſe to puniſh them. Cro. E. 520. Micb. 38. and 39 
Eliz. C. B. Dampart v. Simp/on. 

If one makes a falſe bath, the party is puniſhable for 


it by an action on the caſe, if it be not perjury for which 


he may be indicted; there is a difference between a falſe 
oat and perjury ; for one 's judicial, the other is extra- 
judicial. And the law inflicts greater puniſhment for a 
falſe oath made in a court of juſtice than elſewhere, be- 
cauſe of the preſervation of juſtice. Fer Roll Ch. J. 
Trin. 1652. Sti. 337. in caſe of Howell v. Gwinn. 

At the Common law one may be indicted for a falſe 

Yer. I. Ne. 52. 


” A kL 
j oath in an affidavit. Fer Roll Ch. J. Trin. 1652. $5. 
374. King v. Troes. SeePzrJuay. 
FALSE PLEA. Ihprecipe quod reddat againft two, it 

the ore comes and takes the intire tenancy upon him, 
upon which they are at iſſue, and it is ound againſt the 
tenant, by this he ſhall lole his moiety; for it is 
found againſt the tenant for his part, becauſe it is tried pc 
pair upon iſſue; contra of plea to the writ by demurrer. 
Note the difference. Br. Peremptory, pl. 7 3. cites 8 Ed. 

17. 

a Plaintiff in a ſuit in Chancery againſt an executor, 
ſhall have the fame advantage thereof, as if the fame 
plea were found falſe by verdict at law; and ſhall have 
all the fame conſequences here, as follow on a falſe plea 
at law to all intents. Mich. 26 Car. 2. a Chanc. Caſes 
201. Parker v. Dee. See PLEADING. 

FALSE PROPHECIES. See Prorntcr. 
FALSE SUGGESTION. See SucctsT10N. 
FALSE TOKENS. See CarArs. 

FALSIFY, Seems to fignify as much as to prove 2 
thing to be falſe, Perkins, Dower, 383, 385. Alio to fay 
or do falſely ; as to falſify, or counterfeit the King's 
ſeal. Rex ic. Lincaln. Scias quod dedimus de de 
ex clerico — 2 ervitio ſuo omnes terras & tene- 
mentaque fuerunt Will. de Scrubby, cujus terre & tenementa 
unt excaeta per feloniam quam fecit de falfifica- 
none Sigilli noſtri. T. apud Linc. 28 Nov. Chauf. 6. 
Joh. m. 12. in dorſo. | | 

FALSIFYING A RECORD. It is holden, that he 
— — land of a perſon who afterwards is out- 
awed of felony, or condemned upon his own confeſſion, 
may the record not only as to the time wherein the 
felony is ed to have been committed, but alſo as 
to the point or the offence. But it is agreed, that where 
a man is found guilty, by verdict, a purchaſer cannot 
falſify as to the point of the offence, but that he may 
falſify for the time, where the is found guilty ge. 
| nerally of the offence in the appeal or indictment ; de- 

„ oppo upon evidence. 2 Hawk. 
CE. 458. . 

Alfo it ſeems agreed, that any judgment whatſoever 
given by perſons who had no commiſſion to proceed 
ægainſt the perion condemned, may be falſified by ſhew- 

ing the ſpecial matter without writ of error, becauſe it is 
void; as where a commiſſion authoriſes to proceed on an 
indi ment taken before A. B. C. and twelve others, and 

by colour thereof the commiſſioners proceed to an in- 
dictment taken before eight perſons only. 2 Hawk. P. 


C. 4 | 
| Alſo it ſeems agreed, that if the treaſon or felony of 
| which a man is attainted, be afterwards pardoned by par- 


; hament, the attainder may be falſified by himſelf or his 


heir without plea. 2 Hawk. P. C. 459. 
FALSIFYING A RECOVERY. Tenant in tail, re- 
mainder in tail, he in remainder granted a rent-charge ont 
of the land, then the tenant in tail ſuffered a common 
| recovery, and fold the eſtate, and died without iſſue; the 
| grantee of the rent-charge diſtrained, and the alienee of 
the tenant in tail replevied ; adjudged, that this recovery 
barred all the remainders, and all charges made by them, 
and likewiſe all thoſe in the reverſion, and that the gran 
tee of the rent ſhall never falfify this recovery; becauſe 
the remainder out of which his eſtate is derived can ne- 
ver come in poſſeſſion after the recovery ſuffered. 1 Rep. 
61. CapelPs caſe. 

Huſband and wife jointenants of lands, remainder 
to the heirs of the body of the huſband, remainder to 
H. Norris in tail; the huſband ſuffered a common recc- 
very alone of the whole, without naming his wife, as be 
ought; H. Norris was attainted of treaſon, and execu- 
ted; the huſband died without iflue ; the Queen reſtored 
the fon of H. Norris, and granted him the lands which 
ſhe had by the attainder ; adjudged, that though the te- 
covery Was erroneous, yet fo long as it was in force, it 
was a good bar againſt him in remainder as to a moiety, 
but as to the other moiety, it may be fallified by the 
iſſue in tail. The ſecond reſolution in the Marquis of 


Wincheſter's caſe. 3 Rep. 3. | 
| 25 — Terant 
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Tenant for life, remuinderintail, reverſion infec to the 
heirs of the deviſor : Tenant for life ſuffers a common 
recovery, in which he in remainder was vouched, and the 
uſes were declared to him, vey — remainder in tail; 

judged, that by this recovery or rever- 
— for no ſtatute made any proviſions for 
thoſe who had remainders or reverſions upon an eſtate- 
tail, and therefore they could not — br = rec ; 
the ſtatute of Weſtm. 2. cap. 3. provides for him, w 
hath a reverſion atter poſſibility of iſſue extinct, and the 
ſtatute 32 N 8. cap. 31. for thoſe who have reverſions 

remainders after an eſtate for life. 10 Rep. 43. Jen 


or 

ng's caſe, : 
ann which 
action the tenant brought an aſſiſe againſt the infant in 
the C. P. for the ſame lands, and had judgment by de- 
tault, which he pleaded in bar to the aſſiſe brought by the 
infant, who ſet torth all this matter in his replication, and 
that the demandant, at the time of the fecond writ 
brought, was 9 3 
might falſify this recovery; mi 
Sn. caſe; becauſe he could not have a 
writ of error or attaint. 

He in reverſion ſuffered a common recovery, and de- 
clared the uſes ; adjudged, that his heir ſhall not falſify it 
by ning. Gn r 

recovery ſuffered, becauſe he is eſtopped to y that 
he was not tenant to the precipe. Godb. 189. v. 


Stb. 


Tenant for life, remainder in tail, join in a leaſe for 


| years to Briſco; afterwards, in the life-time of the tenant 


life, the tenant in tail ſuffered a common recovery, 
and then the recoverors turned the leſſee for years out of 
and made a feoffment in fee to Lincoln college 

in Oxon ; then the ſon and heir of the tenant in tail, in 


the life-time of his father, releaſed to the college with 


— 1 the leſſee for years re-entered, then both the 
tenant for life and tenant in tail died, and the iſſue in 
tail made a diſtreſs on the cattle of the lefſee damage- 


, who in; and adj » that the | 
Leer 


rongful, becauſe the iſſue in 


was nat a 
tail was not barred by the recovery; tis true, where 


| there is a tenant for life, and he in remainder in tail ſuf- 


fers a recovery in thelife-time of the tenant for life, he is 
eſtopped to ſay, that he had nothing in the freehold, and 
the heir is liable to this eſtoppel, as well as he is inheri- 
table to the land; and the reaſon why they are both bound 
by eſtoppel is, becauſe the father, who ſuffered this re- 
covery, is ſuppoſed to have a real recompence in value 
from the common vouchee, but here he had no real re- 
compence, but only in eſto tho' he himſelf was 
e er 
eſtate for 

the ſame tenant in tail; but becauſe neither the remainder 
in tail, nor his ſon and heir, had any thing in intereſt, 
when the releaſe was given to the college, therefore that 
rcleaſe ſhould not enure to that body of men, nor the 


warranty; for tis the nature of a warranty to keep one 


out of poſſeſſion who never had it, and therefore it ought 
to be made to one who is in poſſeſſion; and becauſe the 
tenant in tail in this caſe was never out of poll in 
intereſt, but only in eſtoppel, neither the or war- 
ranty ſhall diſcontinue the tail; ſo that the iſſue in tail is 
not barred by this recovery, but he falſify it in a 
. is. Moor edgy + oe v. Cham- 
dine. | 

Tenant in tail made a feoffment in fee to his own ſon, 
who was then of full age, and afterwards he diſſeiſed him, 
and then levied a fine, but before the laſt proclamation 
the ſon entred, and made a feoffment, then all the pro- 
clamations were made, and afterwards both the father and 
fon died; then the feoffee of the ſon made a leaſe to 
R. and died ſeiſed, and the iſſue of the tenant in tail 
brought a formed:n againſt the heir of the ſaid feoffee, 
who was in by deſcent, and recovered againſt "hy a 
feint defence of his title, and then he turned the leſſee 


| for years out of poſſeſſion, and thereupon brought an 


ejectment; adjudged, that he might ſalſify the recovery 
had by the iſſue in tail, becauſe the iſſue in tail was bound 


1 


by this fine; but becauſe it appeared by the pleading, 
that the fine was levied by the — to 2 =_ . 
to whom the feoffee of the ſon had granted this leaſe for 
years, and who was now plaintiff; and it not being 
averred to be levied to any other ule; therefore his leaſe 
was extinguiſhed, and he was incapable to falſify the re- 
od tail. Moor 391. King 


* 


See FINES AND RECOVERIES, and 12 Vin. Ar. tit. 
Ter Recoveries. 

ALSIFYING A VERDICT. V here in any real 
aCtion, there is a verdict againſt tenar t in tail, the 
iſſue can never falſify ſuch verdi& in the point dire&ly 
tried; but only in a ſpecial * as by ſaying that 


„and the remainder, were again reduced to 


ſome evidence was omitted, &c. Razm. 1050. 


chartarum, Q retonſores denaricrum, uSi ces ſcient, dete- 
gent. Hoveden, fol. 424. num. 40. 

FALSO RETORNO BREVIUM, E a writ lying 
againſt the ſheriff, for falſe returning of writs. Reg. 
Fudic. . 43- b. 

VF IA. Signifies all the ſervants belonging toa par- 
ticular maſter; in an another ſenſe tis taken for a portion 
of lard, viz. as much as is ſufficicnt io maintain one 
family, viz. Et confeſtim ei terram 70 familiarum la- gitur. 
Simeon Dunelm. So in Brompton, Dedit ei men terium 
triginta familiarum in loco. Du Cange. Pre hida, maſſa, 
manſa, carucata—— Deonavit terram guingnaginta famili- 
— monaſterium. Beda Hit. Eccl. lib. 

2. his term bide is, by our writers, ſometimes 
called a manſe, ſometimes a family, ſometimes carucata 
or a -land; containing as much as one plough and 
OXen cultivate in a year. Crefſy's Church Hiſt. 
fol. 723. J. Ubi Beda familiam, Saxonicus ejus interpres 
coetaneus paſſim hide reduerit, Anglo-Normannis carucata 
terre. Gloſſ. in x. Script. Cowell, edit. 1727. 

FANATICES, A general name tor Quulert, Ana- 


 baptiſts and all other ſeQtaries and factious diſfenters from 


the church of England. Stat. 13 Car. 2. cap. 6. 
FANATIO, . DE nnd The fawning time or 
fence-month in foreſts, fifteen days before Midſummer, 
and fifteen days after; when great care was taken that 
no diſturbance ſhould be given to the does or their young 
:awns. See Kennett's Gloſſary in Fannatio. During this 
time, by the Laws Foreſt, all hunting is prohi- 
bited : Probibendum eff etiam ad placitum foreſiæ ne aligua 
carretta exeat chiminum .n foreſta Regis; neque porci ſint in 
— A vi. 15 Ale, ante nativi- 
tatem ſancii Fabannit Buft. & 15 diebus poſt idem feſtum 
Hoveden, f. 734. See * Any pi — 
FANNAIT UM FRUMENUM, Wheat or bread-corn 


clean d up or fann'd with a wind-ſan or knee fan 


Cellerarius Mon, Wigorniæ recipiet in ſeptimana decem 
ſertarios frumenti tannatos, & decem mittas braffi. 


| 
| 


Mon. Ang]. tom. 5 


FAONATIO, (from the Fr. faonner,) A fawning or 


bringing forth young, as deer do fawns. Charta Foreſt, 
[4 


FARANDMAN, (from the Sax. fcran, to travel,) 
According to the interpretation of Skene de verbor. 
ſignif. is a merchant ſtranger, to whom, yy the laws of 
& » juſtice ought to be done with all 
that his bufineſs or pon be not hindred. | 
FARDEL OF LAND, {Fardella terræ, Is, accord- 


ing to ſome authors, the fourth part of a yard- land; yet 
Ney, in his Complete Lawyer, pag. 57. will have twofardels 
of land make a nook, and four nooks make a yard-land. 
FARDING-DEAL, (Sax. feord, i. e. gnarta, and del 
or dole, pars) Alias farundel of land, quadrentata terre, fig- 
 nifieth the fourth part of an acre, Crom. Jur. fol. 220. 


Quadrantata terre is read in Reg. Orig. fal. 1. J. where 
there are Denariata & cbolata, ſolidata & librata terre, 
which probably mult arite in proportion of quantity, as 
an half-penny, penny, ſhilling, pourd, riſe in value or 


eſtimation ; then muit abalata be half an acre, denariata 


an acre, ſolidata twelve acres, and librata twelve ſcore 


acres: And yet we find Viginti livratas t:rre vel redditus. 


Reg. Orig. fal. 94. and fol. 248. whereby it ſeemet 
that /*brata terre is ſo much as vieldeth 3 — 


* 


FALSONARIUS, A forger E: qued falſonarios 


„ 
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| ton in com. Devon. if any tenant die 
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annum, and Centum ſelidatas terrarum, tenementorum 
&2 reddituum, fol. 149. And in F. N. B. fol. 87. are 
theſe words, Viginti libratas terre vel redditus, which 


argue th it to be ſo much land as yields twerty ſhillings | 


per ann. See FURLOXG. Others hold obolata ferræ to be 
but half a perch, and denariata a perch. See Spe/m. GI. 
verbo Obolata terræ. Sciatir, Fe. me R. de J. dedifſe me- 
dietatem unius feorwendel terre, de mes dominio, &c. Mon. 
Ang]. 2 par. ful. g13. b. At Monkland in Herefordbire, 
they call it a verndal of land. Cowell, edit. 1727. 


ARDING, or FARTHING OF GOLD, Seemeth - 


to be a coin uſed in ancient times, containirg in value 
the fourth part of a noble, viz. twenty pence in ſilver, and 
in weight the ſixth of an ounce of ; that is, of 
five ſhillings in filver. This word is uſed 9 H. 5. cap. 7. 
thus, Item, That the King do to be ordained good and 
juſt weight of the noble, half noble, and farthing of gold, 
with the rates neceſſary to the ſame for every city, &c. 
by which place it plainly appeareth to have been acoin, 
as well as the noble and half noble. Knighton; in the year 
1345» faith Eodem anno nobile S aobolus & ferthing de auro 
cœperunt florere in Anglia. Cowell, edit. 1727. 

FARE, Signifies a voyage or paſſage, or according 
as we row uſe it, morey paid for paſſing by water. 2 & 


3 P. CM. 16. 


FARINAGIUM, Toll of meal or flour Et quod 


de cetera molendinarius nan capiat farinagium, c. Or- 


dinationes Juſtin. in Inſula de Jerſey. 17 Ed. 2. 
FARLEY, or FARLEU, In the manor of Weſt Slap- 

poſſeſſed of a cottage, 

he is by the cuſtom to pay tothe lord ſixpence for a fur- 


ley; which may be in lieu of a beriot: For in ſome ma- 


nors weft ward, they diſtinguiſh far/eu to be the beſt of 
the goods, as beriat is the beſt beaſt, payable at the 
tenant's death. Cowell, edit. 1727. 
FARLINGARIH, W horemongers, adulterers ; 
the Sax. ferlicgean, fornicari. Cowell, edit. 1727. 
FARM, or FERM, (from the Sax. feorm, i. e. 
and this from feorman, i. e. to feed) In the laws of Ca- 
nutus, iti 67, Fearm, Mr Lambard renders vidtum; fo 
reddere firmam unius nofis, and reddebat unum diem di 


firma, is ſo much proviſion for a night and a day; for 
about the time of William the Conqueror, the rents were 
reſerved in 
uſually the chief meſſuage in a vi 


proviſions, which was altered by H. 1. It is 
illage or town, whereto 
belong great demearis of all forts, and hath been uſed 
for term of life, years, at will. The rent reſerved upon 
ſuch a leaſe, is called farm, and the tenant or leſſee far- 
mer. See FrrME, and Spelman's Glefſ. verbo Firma. 
Cowell, edit. 1727. 
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Ex 


of a rial current at ten ſhillings, were called rial-farthing# 


in an indenture of the mint. 1 H. 6. Cowell, edit. 1727. 
FARUNDEL, The fame with FARDING-DEAL. 
FASMA, A language, viz. A Latino rbeterico falmate 

in propriam vertit lin volumina. Du Freſne. 
FASSUS, A faggot, Fr. faiſſeau—— Cancefſit abbati 

duos faſſos derſules ramorum groſſorum boſci pus. Mon. 


PAST ER b Hdd Pledges ; from the Sax. feſt, fir- 


mut, and man, homo. De emptionibus, fine fidejuſſtonidus, 


quod Anglice vocunt faſtermannes. Leg. Edu 


Her. 


tap. 33. | 

FAT, of VATE, fs a great wooden veſſel, which a- 
mong brewers and maifters is ordinarily uſed at this day 
to meaſure malt by for expedition, containing e:ght buſh- 
els, or a quarter, mentioned 1 H. 5. cap. 10. 11 HF. 6. cap. 
8. It is alſo a leaden pan or veſlel for the making of ſalt 
at Draitwich in the county of Worceſter, whereof the 
ſeveral owners of proprietors do Claim eſtates of inheri- 
tance and bargeſs-ſhip ; alſe a great brewing-veſſel uſed 
dy all brewers to tun their wort into. Cowell, edit. 1727. 

FATHER AND SON. Father ſhall not have an acti- 
on againſt the maſter for beating his ſon and heir appa- 
rent, and laming him fo as to be diſparaged as to his mar- 


_ 50. Paſch. 29 Eliz. B. R. Gray v. Feffes. 
that 


conipellable to it. Cro. E. $49. But it 
was admitted that action might have lain for the father, | 


if he had ſhewn, that the fon was his ſervant, whereby 


he loſt his ſervice. But alleging loſs of ſervice, without 
. 
49. 

If the fon matties without conſent of the father, the 
$ bel v. 7 
children except his heir; 
riage of his heir belongs 
other his ſons or daughters. 
perty or intereſt in the other children, which the law ac- 
counts may be taken from him. Cro. E. 770. Trin. 
42 Eliz. B. R. Barham v. Dennis. But Glanvil J. 


tint 
2 


by the father, which he bad taken in 


FARMER, Is he who rents a farm, or is leſſee thereof. the name of his ſons, being infants, thought good and 


life or years, although it be but of a and land, 
is called farmer, as he is who occupieth the farm. As 
this word implies no myſtery, except it be that of huſ- 
bandry, huſbandman is the proper addition of a farmer. 
2 Hawk. 188. By ſtat. 21 Hen. g. c. 13. No parſon or 
ſpiritual perſon may take farms or leaſes of land, on pain 
of forfeiting 10/. per month. And by ſtat. 25 Hen 8. 
c. 13. and 32 Hen. 8. c. 28. No perſon whatſoever ſhall 
take above two farms together, and to be in the 
ſame pariſh, under the penalty of 3s. 44. a week. 
FARMERS, GRAZIERS, &c. Not to be deemed 


bankrupts, 5 Geo. 2. c. 30. ſed. 40. For farmers in 


Norfolk and Suffolk, fee Noxrotk and Surrotx. 
| — OF EXCISE, Their authority, 16 & 
17 Cr. 2. c. 

FARTHING, (in Ons. Sethe Was the fourth 
part of a Saxon penny, equently in uſe among 
them. See PENN. 5 a 

FARTHING OF LAND, (Sax. feardling,) Seems 
to be a great quantity, and differs much from farding- 
deal; for in a book of Survey of the manor of Welt 
ton in com. Devon. there is an entry thus made; A. B. 
bolds fox farthings of land at 1261. per annum. See Fan- 
DEL and FARDING-DEAL. Fartbing always imported the 
fourth part; and therefore guarter- riali, or pieces of gold 


chat paſſed for two ſhillings and fixpence, the fourth part 


* 


Termes de la ly. And it is ſaid generally every leflee for | allowed. Toth. $8. cites Hill. 20 Fac. Simonds v. Lumley. 
E 


The grandfather deviſed lands to his ſon to pay 100. 


per annum to the ſon's three daughters; the father gives 


200 J. in marriage with one; whether the 10 /. per ann. 


| 
| 
| 
| 


| 


| 


ſhall be included in the 200/. or not; *twas decreed that 
Kirrington v. Ah. 

The father received a legacy of 100. and another of 
500. left to B. his eldeſt fon by the grandfather and 
grandmother ; afterwards the father gave bond to pay his 


fon, whom he had diſmherited, 6000 J. "twas inſiſted, 


that the bond included the legacies. But Lord Jefferies, 
in favour of a difinherited heir, would allow no more 
than what they could prove to have been actually paid 
towards ſatisfaction of theſe legacies, and eo nomine as in 
part of the legacies, and the reſt to be paid with intereſt. 
Mich. 1687. Vern: 480. Sir William Cann v. Lady 
A legacy of 150/. to the daughter ot B. was paid to 
B. who after on fer marriage with J. &. 1 
portion, and ſettled 4 church leaſe upon her, and maintain 
ed her and huſband 14 years at his own houſe. The Maſ- 
ter of the Rolls decreed the legacy with coſt, but ſaid 
tho” he would not diſcharge it, he diflik'd the ſuit. 
Hill. 1703. Ch. Prec. 228. Sir George Chudley v. Lee. 


The father is obliged by the Common law to provide 
for his children. 2 41. 
Juſtices 


it ſhould be included. Toth. 141. cites Mich. 13 Cr. 


me 
%" - 
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Juſtices cannot order a maintenance for 3 child to be 
paid by the father, without adjudging that the child is 
poor, or likely to become chargeable. Lord Raym. 699. 

Children not demanding their legacies of their father 
when they come of age, or aſter, is no diſcharge of 
them ; and the father is bound to maintain them during 
their minority, and their portions given by a ſtranger are 
nothing to him more than if they had not any; and 
where they lived to be fit for ſervice, and ferved their 
father; their ſervice was mere worth than the intercit of 
the legacy (which was 50 J. apiece) and fo intereſt was 
allowed. But where one of the daughters married, and 
ſhe and her huſband had a year's after marriage, the 
father muſt be allowed for it, unleſs an agreement be 
proved to the contrary. Puſch. ) Ann. 3 Ch. R. 168. 

Strickland v. Hudſan and Maſon. 

4. deviſed 250 J. to his fon, and made his wife execu- 


trix, who married another huſband. On a bill brought 


them by the fon for the legacy, the defendants 
would have diicounted maintenance and education; but 
the court would not permit it ſo as to diminiſh the prin- 
cipal ſum; for it was ſaid, that the mother ought to 
maintain the child. 2 Vent. 353. Micb. 33 Gar. 2. 
Anon. 0 
But a ſum of y paid for the binding him uot ap- 
prentice was allowed to be diſcounted. 2 Vent. 353. 
Ann 


And the mother was decreed a reaſonable allowance 
for maintenance of her fon from two years of age, when 
| the father died, to 13, when the ſon died; ſhe having 

received pm es 2g per annum deſcended from the 
father on the ſon, as heir at law. Peſch. J. Anne, 3 Ch. 
1 of 

A father a | payment of 
120 a | for life by his fon, to whom a very large 
eſtate had been deviſed, and upon propoſing it to the ſon, 
he refuſed to execute it, ſaying it was more reaſonable 
that the father ſhould depend upon his honour. Upon 
which the father left the bond with the ſon, faying, if he 
would not fign it he might let it alone. But afterwards 
in the father's abſence the fon ſigned it juſt before he 
vent to travel, and directed, that it ſhould be delivered 

to his father. Ld. Ch. Parker ſaid, that * 

ight be ſpoke ſo, as to amount to a threatning, to 
nd wk but it might alſo be otherwiſe, and the fa- 
ther ſeemed to acquieſce under the ſon's anſwer, and for 
ought appeared it was his free act, and what he thought 
himſelf obliged in honour to do, and therefore without 
any proof to impeach it, it ſhould not be ſet aſide in 
equity. Wms's Rep. 602, 607. Hill. 1719. Blackborn 


v. Edgicy. * 
If it ſhould ever appear that the power of a parent 
over a. child has been abuſed, as by his gaining a releaſe 
of the child's orphanage parts by „Ec. a court of 


ity will certainly ſet afide a releaſe thus unduly gain- 

"> Ld. C. Parker, Paſch. 1720 N Rep. 639, 
640. in caſe of Blunden v. Barker. 

FATHWIT, (LL. H. 1. cap. 70.) Perhaps the ſame 
with the Sax. fenth vade, i. e. faftionum ſeu inimicitiarum 
mula ſeu c ar io. 

FATUA MULIER. A whore. Cum 
muliere nudus in lecio cum nuda extitit deprebenſus. 
Freſne. 

FAUSETUM, A faucet, a muſical pipe or flute. 
Organum tamen ¶ decentum, fauſetum & pipetb omnino in 
divino officio omnibus naſtris utriuſque ſextus interdicimus. 
Regul. Ordinis de Sempringham. p. 717. 

AUTORS. Are favourers, ſupporters, abettors of 
Stat. 16 Ric. 2.c. 5. 
See Farrouxs. 

FEAL, The tenants by knights-ſervice did ſwear to 
their lord to be feal and leal, i. e. faithful and loyal. 
See Spelman of Parliaments, pag. 59. 

FEALTY, Fidelitas, (from the French fea!, liege, tru/- 
ty) Signtfieth in our Common law an oath, taken at the 
admittance of every tenant, ty be true to the lord, of 
whom he holdeth his land : And he that holdeth land by 
this only oath, holdeth in the freeſt manner that any man 


fatua 
Du 
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in England under the King may hold: Pecaufe all with 
us that have fee, hold per fidem & fiuuoiun, that is, by 
fealty at the leaſt. Sm:th de Repub. Angl. 175. 3. cap. $. 
| For fuvelitas is de ſubſtantia feudi, as Drarcuus faith, de 
| feud. cap. 2. num. 4. Ard Matbeus de Aglickit deſcis, 
320. num. 455. faith, that fidelitucs off ſubflantiale feudi, 
van ſervitium: The par: iculars cf his oath, as it is uſed 
among the Feudif?s, you may read weil expreſt by Zaftus, 
in his treatiſe De Feudis, part. 7. num. 15, 16. which is 
worth the comparing with the uſual cath t. ken here in 
England. This feaity is alto uſed in other nations, as 
by the Lombards and Burgundianc. Caſſunæ us de Cunſuet. 
Burgund. pag. 419, 420. And indeed the very ereation 


ward his follewers, fo did it bird the ten ant to fidelity, 
as appeared by the whale courſe ot the eds, and the 
breach thereof is the lots of the fe. Punrrenus in Cam- 
| mentariis Feudorum, cup. 15. num. 4. & Jequen. Anto- 
nius Contius in methods Feuuorum, cap. Buibus madis Feu- 
dum amittitur. Hytaman in his C:mment«ries De verbis 
Feudalitus, ſheu eth a double fealiy; one general, to be 
perſormed by every ſubject to his prince; the other {pc- 
cial, required only of ſuch as in reſpect of their tet arc 
tied by this cath to their landlords: We may read ct 
both in the Grand cuſtomary of Normand;, being of cour'e 
performed to the Duke by all reſiant within the dutch y. 
| This fealty ſpecial is among vs performed either by free- 
men cr villa:rs. The ſorm of beth fee in 2 u El. 1. 
flat. 2. in theſe words, When a freeman ſnali do {cally 
to his lord, he ſhall hold his right hand upon à book, 
and ay thus, Hear you my 
te you faithful and true, and ſball owe my fcal:y ta you, for 
the lend that I held of you, and truely ſball ds you the euftcms 
— that I ought to do to you at the terms affigned : 
Ss belp me Gad, and all bis ſaints. And ſhall kits the 
| beok, but he ſhall not kneel. When a villain ſhall do 
fealty to his lord, he ſhall hold his right-hand over the 
{ book, but ſay thus, Hear you 
from this day forth unto you ſball be true and jaith/ul, and 
ſhall owe you fealty for the land which I held of you in 
| villenage, and ſhall 
goods ; ſo belp me God, and all bis ſaints. See Feg. Orig. 
fel. 302. a. Fidelitas (faith Spelman) eft ſidei, objequii & 
ſervitii ligamen, quo generaliter ſubditus Regi, purticuluriter 
| vaſſallus domina, aftringitur. | 
It is uſally mentioned with homage, but it differs 
from it; for homage conſiſts in the taking an cath when 
the tenant comes to his land, and is done but once, and 
| ſo is the oath of fealty, but that is an obligation which 
| is permanent, and binds for ever. Theſe differ alſo.in 


— 


by the tenant kneeling, but that of fealty is taken 
ſanding, and includes fix things, which are compriſed 
in theſe words, Incolume, tutum, utile, bone ſi um, facile, 


| tutum, that he do him no ſecret injury in any thi 


tum, that he do him no injury in his reputation; w/e, 
that he do not e him in his poſſeſſions ; facile & 
| poſſibile, that he make it eaſy, and not difficult for the 
| lord to do any good, which otherwiſe he might do, nor 
make that impoſſible to be done which before was in his 
| power to do: All which is likewiſe compriſed in Leg. 


| membris ſuis & terreno bonore, & obſervatione canſilii ſui 
| per boneſlum & utile, fide dei ſulva& terra principis ſalva. 
| Cowell, edit. 1727. 
FEASTS, Anniverſary times of feaſtins and thankſgiv- 
ing, as Chriſtmas, Eaſter, N bitſuntide, c. The four 
feaſts which our law eſpecially takes notice of are the 
feaſts of the Annunciation of the Bleſſed Virgin Mary, of 
| the Nativity of St. Jol the Baptiſt, of St. Michael the 
| Archangel, and of St. Thomas the Apoſtle, en which 
quarterly days, rent on lea'cs is uſually reſerved to be 
| paid. See — 56 L. 3 Tac. 1. . 1. 12 Car. 
2. C. 30. . 
des DrrcArrox-DAx. 
FDA, Item ſciendum eſt quad quatuor vir gatæ terra 
dimid. deb:nt ſeminare & arare nevem ſewienet terre, in 
quibus 


of this tenure, as it grew from the love ct the lord to- 


lerd R. that I A. B. fbull be | 


my lord R. that I R. F. 


juſtified by yu bath ir body and | 


manner of the ſolemnity, for the oath of bemage is taken 


poſſibile; incolume, that he do no bodily injury to the lord; 
which is for his defence, as in his houſe or caſtle; hane/- 


H. 1. cap. 5. Omnis homo fidem det domino ſus de vita 3 


: +& > wi] 
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rus for'nal nt nvorm trugas frumenti, que vicatur whereof is given by Littleton, lib. 1. cap. 2. becauſe x 
* "Liber niger Here: fall 33 | man ſeized of land by ſuch a gift, if he marry one or 
EU, cum vel feadum, (from the French word fief, more wives, and have no iſſue by them, and at 
J. e. reden bencficiariums vel res clientclaris,) Is uted ; marry another by whom he hath iſſue; this iſſue ſhall in- 
in our Comiion w to ſignify divers things: As firſt, x herit the land. Fee-tail ſpecial, is that, where a man 
All thoſe nds which we hold by perpetual right, as He- and his wife are ſeĩſed of lands to them and the heirs of 
toman well noteth verbo Feodum, de verbis frudalibus. their two bodies. The reaſon is given likewiſe by Little- 


. 
4 


Our anti« 1 lawyers have not expreſſed what they fully 
meznt by it, but only ſay, that by this name go all 


lands and icaements that are held by any acknowledg- | 


ent of tupericrity to a higher lord. They who write 
= this ſubſe, david all lat. ds and tenements where 2 
man hath a perpetual eſtate to him and his heirs, &c. into 
allodium E feudum. 1. Alladium they define to be every 
man's own land, c. which he polleſſeth merely in his 
own right, without acknowledgment of any ſervice, or 
payment of an, rent to another; and this is a property 
in the higheſt degree. 2. Feudum is that which we hold 
by the benefit ct another, and in the name whereof we 
owe ſervice, or pay rent, or both, to a ſuperior lord : 
And all our land here in England (the crown-lands be- 
ing in the King's own hands, in the right of his crown, 
excepted) is in the nature of feudum or fee ; for though 
many have land by deſcent from their anceſtors, and 
others have dearly purchaſed land with their money; yet 
is the land of ſuch a nature, that it cannot come to any 
either by deicent or purchaſe, t ut with the burthen that 
was laid upon him, who had novel fee, or firſt of all received 
it as 2 benefit from his lord to him, and to all fuch to 
whom it might deſcend, or any way be conveyed from 
him. So that in truth 1 
the very property or demain in | 
| hay 4 22 t of his — Camb. Brit. p. 93. 
For though he that hath fee, hath jus utile 
dominium, yet he oweth a duty for it, and therefore it is 
not ſimply his own ; which thing, I take theſe words, 
that we uſe for the expreſſing of our deepeſt right in 
ung ents of GE, > Wag: For he that can fay 
molt of his eſtate, ſays thus, I am ſeiſed of this or that 
land or tenement in my demain as of fee, S iſitus inde in do- 
minico mes ut de feudo, and that is as much as if he ſaid, 
It is my demain or proper land after a fort, becauſe it is 
to me and heirs for ever; yet not ſimply mine, be- 
cauſe I hold it in the nature of a benefit another, 
Yet the ſtatute of 37 H. 8. 16. uſeth theſe words of 
land inveſted in the crown; but it proceedeth from the 
not knowing the nature of this word fee; for ſce can- 
not be without fealty ſworn to a ſuperior, as you may 


read partly in the word fealty, but more at large in thoſe | 


that write De ferdis, and in particular Hataman both in 
his Commer:arics and Diſputations. And note, that land, 
Sc. with us is termed fee in two reſpects, one as it be- 
longeth to us and our heirs for ever, the other as it hold- 
eth of another. Britton, cap. 23. defineth it thus ; Fee 
is a right corſiſting in the perſon of the true heir, or of 
ſome other that by juſt title hath purchaſed it. Fleta 
faith, Feudum eſt quad quis tenet ex quacunque cauſa ſibi & 
heredibus ſuis, ſiue fit tenementum froe redditus qui non 
proveniunt ex camera, alio modo dicitur feudum, ſicut 
ejus qui ferffant, & quad quis tenet ab alio, ſicut dicitur, 
talis tenet de tali tot feuda per ſervitium militare. Lib. 5. 
cap. 5. ſect. Feudum aufem. And all that write De feu- 
dis, hold, that feudatarius hath not an intire property in 
his fee. But the definition of Sir Henry Spelman is molt 
intelligible. A feud is a right which the vaſſal hath in 
land, or ſome immoveable thing of his ord's, to uſe the 


fame, and take the profits thereof hereditarily, rendring | 


unto his lord ſuch feudal duties and ſervices as belong to 
military tenure, the mere property of the ſoil always re- 


maining to the lord. Selman of Feuds, cap. 1. The | 


diviſions cf fee in divers reſpects are many, and worth 

to be known ; but we divide them only into fee abſolute, 
otherwi'e termed fee-ſimple ; and fee conditional, other- 
wiſe called fee-tail. Fee-ſimple, feodum ſimplex, is that of 
which we are ſeiſed in theſe general words, To us and 
our heirs for ever. Fee-tail, feadum taliatum, is that 
wherecf we are ſeiſed to us ard our heirs, with limita- 
tion, that is, the heirs of our body, c. and this fee- 
tail is either general or [pcciat : General is, where land is 


given to a man and the heirs of his body; the reaſon 


Vol. II. Ne. 72. 


't 


ton in the ſame place, becauſe in this caſe the wife dying 
without iſſue, and he marrying another by whom he 
hath iffue ; this iſſue cannot inherit the land, being ſpe- 
cally 1 to ſuch heirs, c. This fee-tail hath the 
original from the ſtatute of Weſim. 2. cap. 1. made 13 
Ed. 1. yet fee Bradton, lib. 2. 5. num. 3. in bis 
Verbis. Item quedam abſoluta & quedam ftrifla & coarc- 
tata ficut certis beredibus. To whom «4d Plowden, fol. 
235. Willion's caſe ; for before that ſtatute, all land 
given to a man and his heirs, either general or 2 was 
accounted in the nature of a /ee; and therefore held to 
be ſo firmly in him to whom it was given, that any li- 
mitation notwithſtanding, he might alien, and ſell it at 
his pleaſure, much like that which the Civilians call an- 
dum preceptum, binding rather by counſel and advice, 
than compulſion or reſtraint. But this ſeeming unrea- 
ſonable to the wiſdom of our realm, that man mear- 


ing wellto this or that poſterity of himſelf, or his friends, 


might be forthwith deceived cf his intention; the faid 
ſtatute was made for redreſs of that inconvenience, 
whereby it is ordained, that it a man give lands in fee, 
limiting the heir, to whom it ſhalt deſcend, with a re- 
verſion to himſelf, or his heirs, for default, Ec. that 
the form and due meaning of his gift ſhall be obſerved : 
He then that hath fee, holdeth of another by ſome duty 
or another, which is called ſervice ; and of this ſervice, 
and the divei ſity thereof, ſee Chivalry and Service. Se- 
condly, This word fee is ſometimes uſed with us for the 
compaſs or circuit of a manor or lordſhip. Bracton, lib. 
2. cap. 5. In eadem villa & de eadem feado. Thirdly, It 
is uſed for a right incorporeal, as to have the 
keeping of priſons in fee, Old Nat. Brev. fol. 41. Fof- 
ter in fee, cad. fol. 6. rent granted in fee, cod. fol. 8. 
Sheriff in fee, 28 Ed. 1. flat. 3. cap. 8. Laſtly, It is 
taken for a reward or wages given to one for the execu- 
tion of his office, as the fee of a foreſter, of a keeper of 
6 go or of a ſheriff tor ſerving an execution, limi- 
by 20 Eliz. cap. 4. And alſo for that conſideration 
given a ſerjeant at law or counſellor, or a phyſician, for 
their counſel and advice in their profeſſion, which, as it 
is well obſerved by Sir Jobn Davis, in his Preface to bis 
Reports, is not properly merces, but E:norarium ; vet in 
the law language it is called a fee, Cowell, edit. 1727. 
FEE-ESTATE, See EST Arz. 

FEE-EXPECTANT, Is by the Feudiſt. termed feu- 
dum expetlativum, or expeclativa ſubſtantively uſed 


| Mattheus de Aﬀficiis diſeis 292. nu. 2. pag. 417. See 


ExPECTANT. | 

FEE-FARM, ( Feadi firma) Is when any one, of the 
gift or grant of another, holds to him and his heirs, ren- 
dering either the half or the third part, or at leaſt the 


fourth part of the true value. And ſuch tenant is bound 


to no ſervices, but what are contained in the charter it- 
ſelf, except fealty, which all tenures are liable to. Spelm. 
Gloſſ. verbo Feodum, page 221. 4 | 
ee · farm, Feudi firma, Is a compound of fee and 
Pha Lag and ſignifieth in a legal ſenſe — held 
of another in fee, that is, in perpetuity to himſelf and 
his heir, for ſo much yearly rent as it is reaſonably worth, 
more or leſs, ſo it be the fourth part of the worth, with- 
out homage, fealty, or other ſervices, other than are ſpe- 
cially compriſed in the feoffment; but by Fitzherbert, in 
his Nat. Brev. fal. 210. it ſeemeth, that the third par: 
of the value may be appointed for the rent, or the find- 
ing of a chaplain to ſing divine ſervice, Fe. And the 
nature of it is thus, that if the rent be behind, and un- 
paid for the ſpace of two years, then the feoffor, or his 
heirs, have an adtion to recover the lands as his de- 
meſnes. Britton, cap. 66. num. 4. but obſerve, that 
Weſt. in his Symbol, part. 1. lib. 2. ſe. 453. ſays, that 
the feoſſment may contain lervices ard ſuit of court, as 
well as rent. And in Terms de la Ley, that fre-farm 
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oweth fealty though not expreſſed in the fcoſſment, for 
that fealcy belongeth to all kind of tenures ; this is near 
the nature of that which, among the Civilians, is called 
Ager veetigalis, gui in perpetuum licetur bac lege, ut 
guamdiu pro eo vefligal pendatur, tamdiu neque if f's qui 
canduxerunt, neque iis qui in lacum erum ſucceſſerunt, au- 
ferri cam licect. The fee. furm rents remaining to the 
Kings of England from their ancient demeſnes, were 
many of them alienatcd from the crown in the reign of 
King Charies the Sccond. But how doubtful men are 
of the title to alienations of any nature, is evident from 
this, that whilit theſe rents were expoſed to ſale for ready 
money, ſcarce any would deal for them, and they re- 
mained unſold, till the method of. doubling orders did a 
little help; but that which made men earneſt indeed to 
buy them, was the ſtop upon ſome of his Majeſty's other 
payments, which made men reſort to this as the moſt 
elegible in that A * edit. 1727. 

Ey fat. 22 Car. 2. c. 6. ſed. 4. Letters patents granted 
by the King ot certain fee · farm rents, before the 24th of 
June 1672. are confirmed. 4 

Sec. 10. Purchaſers may buy and enjoy the ſame rents, 
notwithſtanding any ſtatute of morimain, 

This act of parliament was not neceſſary to enable the 
King to make a grant of theſe rents, but to encourage 
purchaſers, and to give ſuch privileges to the ſubject, 
which the King could transfer without ac; of parliament, 
and to cure and ſupply the defect of non-recital or miſ- 
recital; and the act itſelf is an authority that the King 
might alien; for the act declares the letters patent good, 
which were granted before; per Halt Ch. J. Mich. 7 
ill. 3. B. R. Skin. 606. In the Bankers caſe. 

The ſaid ſtat. 22 Car. 2. cap. 6. ſect. 6. enacts, That 
the truſtees and the ſurvivor or ſurvivors of them, ſhall 
execute to purchaſers, indentures of bargain and ſale, 
containing a conveyance of the ſaid rents, and reciting 
the conſideration of money paid, which ſhall be inrolled 
in any of the four courts of Weſtminſter, within fix 
months after the date thereof. 

Sec. 12. Inſtructions to be obſerved in the ſale of their 
rents, yet ſo as the non- performance of them thall not 
weaken purchaſers titles. 

1. Contracts for ſales ſhall be ſigned by the Lord Trea- 
ſurer or commiſſioners of the treaſury, or two of them. 

2. The truſtees ſhall convey to ſuch as by order from 
the Lord Treaſurer or commiſſioners of the treaſury, or 
two of them, they ſhall be directed. 

3. Every contractor ſhall, on or before ſealing his con- 
veyance, pay one moiety at leaſt for his purchale-money 
into the Exchequer ; and before he receives his convey- 
ance give ſuch ſecurity as the Lords Treaſurer or com- 
mii ners, c. ſhall approve for the other motety. 

4. Such as pay down their whole money, ſhall be al- 
;wed for preſent payment of their ſecond moiety, not 
exceeding 10 J. fer cent. | | 

5. [immediate tenants liable to pay any rents, ſhall be 
preferr'd in the purchaſe of it belore others, fo as they 
tender themſelves to the Lord Treaſurer or commiſſion- 
ers cf the treaſury, to contract within fix months after 
paſung the ſaid patent, and notice thereof publiſhed by 
proclamation, and perfect their contract, and pay or ſe- 
cu the meney within fix months after, at ſuch rate as 
male agteed, not excceding 20 years purchaſe. 

6. If the immediate terant, or ſome on his behalf, do 
not tender and perfect his contract, all benefit of per- 
formance to be loſt. | 

7. The purchaſer may have his conveyance in the 
names of any perſon he ſhall deſire. 

8. If any rent be charged with an incumbrance, con- 
ſiderat on Mail be had of it and reprize allowed; and the 
purcha'er ſhall covenant to take upon him ſuch incum- 
brance. 

g. The truſtees ſhall huid the rents to the King's uſe 
till ſale. 

10 The truſtees ſhall covenant with the purchaſers 
againſt their own act. And by ſat. 22 & 23 Car. 2 


ce. 24. Cl. 9. The truftces are impowered to convey 


the ſa d rents to purchaſers either by the words expreite: 


and Mg. 


— 


an. 


1 


auditors, or by the original grants from tlie crov-n, ſavingz 
the Queen's right to the rents hereby veſted. | 
22 Car. 2. c. 6. ſcel. 7. enacts, 'That purchaſers ſt:all 
hold the ſame diſc harged of any breach of tru!!, uhich 
may be pretended to be cemmitted by the trutlecs, and 
| may recover the ſame as tne King might, exceptt:.g the 
' prerogative proceis out ot the] xchequer. | 
| Sect. 9. Purckatcrs of rents retervee by any letters pa- 
| tents of lands and tEhements, Cc. and fold atter the pu- 
ſing of this act, ſhall enjoy them; any cancellivy, ad- 
ance, or determination of fuch letters parents roy hes 
| ſtanding. "This act ſhall not be conitrucu to avoid ny 
| covenants or agreements on the King's part, in the ori- 
ginal re{ervation of ſuch rents; nor decrecs iu tl court 
of Augmentation or court of Lachequer betore the 23d 
of Ociber 1642. or ſince the 2Ggth of Mey 1600. where- 
by fee-tarmers were to be di:charge.', and ailuwai.ces out 
of the ſaid fee- farm rents to be mae. 
Joo encourage purchaſing fee-t:.rm rents, this act gives 
the purchalers the ;ame power of Qiiirct; nut only on the 
land out of which the fee-farm rent ies, but on any 
other of the lands of the tenant as the king had. Hill. 
1715. 2 Vern. 713. Att. Cen. v. Archer, Cc. of Ca- 
deny. | 
| Fee-farm rents, when granted by the King, became 
rent-ſeck, and therefore not to be extended. Arg. g 
| Mad. 72. cites Cru. E. 656. Fec- ferm rent is ex- 
tendible upon an elegit, and yet the words of the ſtatute, 
which give the ſheriff authcrity, are only land, viz. me- 
| dietatcm terre. Arg. 10 Mad. 526. | 


A. claims a fee-farm rent under this ſtatute, and there 


is a ſequeſtration on the land, out of which the fee-farm 
rent iſſues: the court cannot order the ſequeſtrators to 
pay the arrears out of the money in their hands, but de- 
clared the grantee might take his remedy at law notwith- 
ſtanding the ſequeſtration. Per Confer C. Hill. 1715. 


left him at liberty to diitrain for his rent at law, without 
incurring any contempt in equity, and that no leaſe or 
eſtate derived under the ſequeſtrators, ſhould be made uſe 


to prevent the diftreſs. F/m's Rep. 308. S. C. Tho? 


as well as on thoſe out of which the rent iſſues; yet, if 
the tenant alien or leaſe at will only his other lands, the 
crown cannot diſtrain on thoſe lands. IIill. 1718. Ar. 
2 Vern. 714. Att. Gen. v. Mayor, c. of Coventry. F. J 
held by 3 C. aſſiſted by the Lord Ch. I. Purity 
Vms's Rep. 307. S. C. 

So, if there be an extent upon an elegit of ſuch other 
lands, the goods or chattels on the premiſſes fo extended 


— * 


will not be liable; for this is a greater eftate thun an 
eſtate at will. Per Cu per C. aſſiſted by Ch. 1 Parker 


and King. V' Rep. 307. S. C. 

As to the caſe of the A. Gen. v. The Myr of C.. 
ventry, the Reporter fays, that aiterwares Ch. J. Farker 
informed him, that he thought it might have been proper 
to have determined, that the ſequeſtration was as the 
hand of the court upon the eftate, and where a right 10 
a fee · ſarm rent appear'd to be prior and indiiputable, the 
court might reaſonably encugh haxe order'd payment, 
elſe A. for aught appear'd, would be in a worſe condi- 
tion, than if there had been no ſequeſtration ; for till the 
ſequeſtration, the corporation paid the rent voluntarily. 
and now are diſabled purely by the ſequeſtration ; and 
putting 4. to diſtrain was putting the charge of the {uit 
| upon the eftate ; whereas rothing appear'd to the con- 
 trary, but that the corporation was ſenſible of A.'s right 
to the rent, and deſir'd it might be paid. Wrwms's Rep. 
| 308, 309. 

By 22 C23 Cur. 2. c. 24. ſ. 2. All purchaſers of tee- 
farm renis are to be kept harmleſs from au incumbrances 
made by the truſtecs. 

Sect. 0. enacts, That rent not uſually paid by the 
grenter pace of 40 years laſt paſt, ſhal! not be inſerted in 
tuch letters patents, and tenants ſhall hoid their lands dit- 
charged of any rent, reſcrved by virtue of any patent of 
couccalment, or cemmiſuon of deſe &i ve titles and uſually; 


222 


in tlie letters patents, or by particulars to be made by the | 


A 


paid 


2 Vern. At. Gen. v. Mayor, &c. of C:ventry. The court 


ol in evidence againſt the claimant of the fee-farm rent, 


the King might diſtrain on any other lands of his tenant, 


bw is So EOS. . 
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aid by the greater ſpace of 40 years, until the ſame 
Gall how hom m_—_— by due courſe of law. 

And by „ect. 14. So much as is due for any uſes out 
of the premiſſes to be ſetiled upon truſtees ſhall continue 
to be paid ; and the truſtees are hereby authoriſed to 
convey, for performance of ſuch uſes, ſuch of the faid 


 fee-farm rents, Ic. as ſhall amount to the ſums charged, 


after which conveyance the purchaſers of the reſidue to 


be diſcharged thereof. 

By 22 & 23 Car. 2. 24. ſed. 4. Till ſale cf the ſaid 
rents, the receivers of the King's revenue ſnall gather 
the tame. 

Stat. 9 F 10 V. 3.8. Subjected fee-ſarm rents to 

ent of taxes. 

Stat. 7. Geo. 2. 7. ſe. 5. enacted, That lands, Oc. 
ſubje& to fee-farm rents, Fc. if ſuch rent amount to 
205. per annum or more, the landlord may deduct the 
taxe:; ſuch deductions to be allowed by the perſons inti- 
tled to the rent without fee or charge for ſuch allowance. 

Sed. 26. Receivers of tee-farm rents to allow 25. per 
pound to the partics without fee, on penalty of 20/. 

Stat. 22 C23 Car. 2. cap. 24. ſcat. 8. All purchaſers 
may make a gencral juſtification without producing any 
letters patent, by ſaying that the truſtees were ſeiſed in 


tee, and fo granted to them. And by ſtat. ro Aun. c. 


18. ect. 4. Where any fee- farm rents, intended by the 
acts of 22 Car. 2. and 22 & 23 Car. 2. to be fold, and 
which are fold purſuant thereunto, ſhall be named and 
deſcribed in any deed or fine, declaration, or other plea- 
ding, by ſuch or the like names or deſcriptions, as the 


ſame were deſcribed in the ir dentures of bargain and fale | 


made by the truſtecs for ſale thereof, ſuch names and de- 
ſcriptions may ſerve for conveying or pleading the title to 


ſuch rents from and under the truſtees. 


Set. 5. Provided, that this act ſhall not give any be- 
neſit in pleading, or deriving a title to any rent, which 
hath not been paid or levied within 20 years, next before 
the time of ſuch pleading or deriving ſuch title. | 

FEED, or FEU D, { Feida or fayda, ) Signifieth in the 
German tongue, guerram, that is, capitaies inimicitias. 
Hatoman Diſput. de Feudis, cap. 2. Lamb. in his 
ſition of Saxan words, writes it fceth, and faith likewiſe, 
that it denotes capitales inimicitias: Ard alfo that =” 
now uſed in S:c2/ard, and in the North parts of England, 

revenge 


is the ſame, that is, a combination of kindred, to 


the · death of any of their blood againſt the killer, and all 
his race. See Strne de veròor. ſigniſ. verba Affidatio. 
FEES, Are certain perquiſites allowed to officers who 
hive to do with the adminiſtration of juſtice, as a recom- 
pence for their labour and trouble; and theſe are either 
aſcertained by acts of parkam-nt, or eſtabliſhed by anci- 


ent uſage, which gives them an equal ſanction with an 


act of parliament. 2 N-wv or. 463. 
1. In what caſes fees ſpall be due, and bow much. 


2. At what time fees ſhall be due, in what court to be | 3 


recovered, and pleadings in actions for fees. 


I. In that caſes fees ſoall be due, and bow much. 


At Common law no offcer, whoſe office related to | 
he adminiſtration of juſtice, could take any reward for 


doing duty, but what he was to receive from the King. 
Cz. Lit. 368. 2 Isft. 176, 209-9. 

And this fundamental maxim of the Common law is 
confirmed by Meſim. 1. cap. 26. which enaQts, „ That 
no ſheriſf, or other King's officer, ſhall take any reward 
to do his office, but ſhall be paid of that which they take 


ol the King; and that he who ſo doth ſhall viel twice 


as much, and ſhall be puniſhell at the King's pleaſure.” 


This ſtatute cemprchends efcheators, coroners, bailiſſs, 


gaolers, the King's clerk of the market, aulneger, ard 
other inſerior miniiters and officers of the King, whote 
offices do any way concern the adminiſtration or execu- 
tion of juſtice. 2 Inſt. 20 

Ard fo much hath this law been thought to conduce 
to the honour of the King and welfare of the ſubject, 
that all preſcriptions whatſoever, which have been con- 
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trary to it, have been holden void ; as where by pre- 
ſcription the clerk of the market claimed certain fees 
for the view and examination of all u eights ard mea- 
fures, and it was held merely void. 4 I/. 274. Moor 
523: 2 Inſt. 209. 2 Rol. Abr. 226. 

ut it hath been holden, that the fee of 20d. com- 

monly. called the bar fee, which hath been taken time 
out of mind, by the ſheriff, of every priſoner who is ac- 
quitted ; and alſo the fee ot one penny, which was claim- 
ed by the coroner of every vi/ne, v hen he came before 
| the juſtices in cyre, are not within the meaning of the 

ſtatute, becautc they are not demanded of the ſheril7 or 
coroner {or doing any thing relating to their offices, but 
claimed as perquiſites of right belonging to them. 2 Inſt. 

210. Staun. P. C. 49. 
Alfo it is holden by my Lord Cle, that within the 
words of the ſtatute 34 Ed. 1. which are No tallage 
or aid ſhall be taken or levied by us or our heirs in our 
realm, without the good will and aſſent of archbiſhops, 
bithops, earis, barons, knights, burgeſſes, and other free- 


| men ot the land ; no new offices can be erected with 


new fecs, or old offices with new fees; for that is a tal- 
lage upon the fubjet, which cannot be done without 
cotnmon aſſent by act of parliament. 2 Inſt. 533. 

Put yet it is Fvicen, that an office erected for the pub- 
lick good, tho” no fc is annexed to it, is a go. d office; 
and that the party, or the labeur and pains wh: he 
takes in CxECuiting t ii, may NMWINTYN a tn Horutt, 
it not as a fee, yt as a congcrat rec e, ter his 
trouble. Ar de,. PifÞgh e ZCaſg. 

All tees allowed by ads of parliament become eſta- 
bliſhed tees ; ard the ſeveral others intitled to them may 
maintain actions of debt for ti.em. 2 luſt. 210. 

All ſuch fees as have been allowed by the courts of 
juſtice to their officers, as a recompence ior their labour 
and attendance, are eſtabliſhed fees; and the parties can't 


others, muſt be reaſonable ; and therefore where a per- 
ſon libelled in the ſpiritual court for a burying fee due to 
him for. one who died in his pariſh, tho? buried 
in another; the court held this unreaſonable, and a 
57 + * Hab. 175. 1 Ral. Ar. 557, 

9. S. C. adju | 
| 385 where a French proteſtant had his child baptized at 
the French church in the Savoy, and the vicar of St. 
Martin's, in which pariſh it is, together with the clerk, 
 libelled againſt him for a fee of 25. 6 d. due to him, and 
15. for the clerk ; and a prohibition was granted; and in 
this caſe it was held by Holt, that no fee could be due 
but by cuſtom, and that a cuſtom for any perſon to take 
a fee for chriſtening a child when he does not chriſten 
him, is not good; and that the vicar, if he had aright to 
chriſten, ſhould have libelled for that right. 1 Salk. 


"The plaintiff brought an action of the caſe for fees due 
to him as Uther of the Black Rod, and obtained a ver- 
dict. Stran. 747. Trin. 13 Geo. 1. | 


be deprived of them without an act of Co. 
| Lit. 368. Prec. Chan. 551. 

| Where a fee is due by cuſtom, ſuch cuſtom, like all 
| 

; 


— 


—— 


No fee ſhall be taken for a report upon a reference 


from any court, N. Wien 

Certain fees of ſheriffs ſettled, 3 Geo. 1. c. 15. ſe. 16. 
Dc. Sce SHERIFF, = _ 

Fees on . ſi prius records out of the Exchequer to be 
the lame as on other records, 23 Ges. 2. c. 26. ſe. 10. 

Fees of juſtices clerks to be regulated, 26 Ges. 2. c. 14. 
27 Geo. 2. c. 16. (ef. 4. 

Debt lies for the ſheriff's fees for executing an elegit. 
Lerd Raym. 1212. 

As to the quantum of the fees due, it muſt be obſerved 
in general, that it is extortion for any officer to take 
more for executing his office, than is allowed by act of 
parliament, or is the known ard ſettled tee in ſuch caſe. 
10. C2. 102. a Co. Lit. 368. 

But in this place we ſhall only take notice of the fees 
cf ſheriffs for executions, about which there feems to 
have been the moſt controverfies in our books. And 
for this purpoſe we ſhall recite the 28 Elig. cab. 4. by 
| which it is enafted, „That it hal! not be lau ful to or 
for 


ceſſors; and the other 


FE E 


any fheriff, under-ſheriff, bciliff of franchiſes or li- 
les, nor for any of their, or either of their officers, 
. 4:15, fer vants, bailifſs or deputies, nor for any of 
_ 4%, by rcafon of colour of their, or either cf their of- 
W ©: ofice: to kave, receive of take of any perſon or 
n W} 1. 20ver, directly or indirectly, for the ſerving 
.- | execu::ng of any extent or execution upon the body, 
ande, £445 or chattels of any perſon or perſons what- 
(cr, mere or other conſideration or recompence than in 
this pcclent act is and ſhall be limited and appointed, 
wich full be lawful to be had, received and taken; 


. 


9 


| that is to ſay, twel e- pence of and for every twenty-ſhil- 


lung; where it exceedeih not cre hundred pounds; and 
fix-perce of and for every twenty ſhillings, over and 
above the faid ſum of 100 J. that he or they ſhall fo levy 


or extend, and deliver in execution, or take the body 1 7. That for executing a capias utlagatum, er for a 


in execution for; by virtue and force of any ſuch extent 
or execution whatſoever ; upon pain and penalty, that all 
and every ſheriff, under- ſheriff, bailiff of franchiſes and 
hberties, their and every of their miniſters, ſervants, 
officers, bailifls or deputies, which at any time ſhall di- 
reQly or indireQly do the contrary, ſhall loſe and forfeit, 
to the party grieved, his treble ; and ſhall for- 
feit the ſum of gol. for every time that he, they or any 
of them ſhall do the contrary ; the one moiety thereof to 
be to our Sovereign Lady the Queen, her heirs and ſuc- 


ies that will ſue for the fame, by any plaint, action, 


wh bill cr information, wherein no eſſoin, wager of | 


law, or protection ſhall be allowed.” 

« Provided always, that this act, or any thing there- 
in contained, ſhall not extend to any fees to be taken or 
had for any execution within any city or town corpo- 
rate.“ 

In the conſtruction of this ſtatute the following points 
have been holden. 

1. That though the words of the ſtatute are, that it 
ſhall net be lawful for the ſheriff to take any more, or 
= „ than by the act is limited, c. that herein 

impl 


cation at leaſt, if not by expreſs words, a right 


is given the ſheriff to demand thoſe fees mentioned in 
the ſtatute; and conſequently that he may, as in all 
caſes where a ſtatute creates a debt or duty, maintain an 
action of debt for them. Moor 853. Latch 1g. Peph. 
175. Palm. 400. 1 Salk. 331. S. P. admitted. | 
2. It hath, been adjudged, that the ſheriff ſhall have 
2 ſhilling per pound for the firſt hurdred, and fix-pence 
per pound for ny other pound exceeding a hundred; 
anil not ſix- pence for every pound where the whole debt 
happens to excced a hundred; for by this conſtruction 
the ſheriff would have leſs where the debt was 199 /. 
than if it were but 100 l. And the intention of the 
ſtatute was to allow ſheriffs ſuch reaſonable fees as would 
encourage them to diſcharge this branch of their — 
Ll 


ſo much favoured by the law, with vigour and ſucce 


who before were backward and intimidated, by reaſon of 
the dangers they run from eſcapes, £c. from engaging 
herein; and therefore it has been held the moſt reaſo- 
nable conſtruction to allow them their fees in proportion 
to ſuch danger. Fb. 173. Latch 17, 18, 52. Palm. 
399, 400. Bendl. 165. Ney 75. S. C. adjud 

3. It hath been” reſolved, on the — of the ſaid 
ſtatute, that it ſhall not extend to any fees to be taken for 
any execution within any city or town corporate; and 
this mult be intended of execution on judgments given 
in thoſe courts; ard that therefore where a ſheriff exe- 
cutes a judgment given in 1/-ftminfiey Hall in a city or 


town corporate, he is as much intitied to his fees, pur- 


ſuant to this ſtatute, as if the execution had b-en done 
in any part of the county at large; for herein the ſheriff 
runs as great a riſque, and his trouble is as greit; but 
where both the judgment and execution are within a li- 
mited juritdiction, it can't be preſumed to be attended 
with equal difficulty ; and therefore the pravi/o in the 
ſtatute excludes them. Latch 17, 18. P;pb. 173. Paim. 


399, 400. 


4. It hath been reſolved, that the bailiff of F berty, 
who executes a judgmen: given in Mſmin der Null, is 
intitled to the ices, within the words and meaning of the 


| 


moiety thereof to the party or | 
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ſtatute ; and not the 8 the _ who dircQs 
his ept to him. cb 19, 52. #Popb. 175. 1 
3 Dalt. Ser. 526. S. F. : if 

. n ſeems agreed, that if a ſkeriff makes an extan:, 

before the /i:cr2te a new ſheriff is choſen, the nc 
ſheriff ſhall have the fees appointed by the ſtatute. inch 
50, 51. Dalt. Sher. 526. 

6. It hath been reſclved, that the ſtatute docs not ex- 
tend to real executions, ſuch as habere facere ſciſinam, 
or poſſ-ſſionen:, but or ly to executions in perſonal actions z 
alſo it is faid that the ſtatute does not exterd to execu- 
tidns upon ſtatute-merchant, recognizances, Cc. and that 
the act is to be underſtood of caſes where the judgment 
redditur in invitum, and not by the voluntary conteſſ on 

of the party; bur &, 1 Salk. 331. 


warrant to execute it, no fee is due to the ſhcriff, becauſe 
this is at the ſuit of the King. Hetliy 52. 2 Brownl. 
28 | 

| b. It ſeems to have keen reſolved, that upon a copies 
ad ſatisfacierdum, the ſheriff ſhall have his fees for the 
u hole debt; alto if one in execution dies, and a fieri 
 facias iſſues againſt his gocds, the ſheriff ſhall have his 
fees upon executing the fieri fac ias, for his trouble was 
as great as at firſt. 1 Salk. 331. 


2. At what time fees ſhall be due, in cubat court to be 
recovered, and pleadings in atlicns for fees. 


It is extortien for any officer to take his fee before it 
is due; and therefore when an under-ſheriff refuted to 
execute a capiat ad ſatitfaciendum till he had his fees, 
the court held, that plaintiff might bring an action 
againſt him for not doing his duty, or might pay him 
his fees, and then indict him for extortion. Co. Lit. 
368. 10 Co. 102. 4. 1 Salk. 330. 

Officer muſt obey a writ, though fees unpaid. Stran. 
814. Proceſs muſt be obeyed though fees are not ten- 
dered. Stran. 1262. 

If an habeas corpus ad ſubjiciendum be directed to a 
gaoler, he muſt bring up the priſoner altho' his fees were 
not paid him; and he can't excuſe himſelf of the con- 
tempt to the court, by alledging that the priſoner did not 

tender him his fees. 1 Keb. 272. pl. 57. | 
Alſo it is no excuſe for not obeying a writ of hab-as 
corpus ad faciendum & recipirndum, that the priſoner did 

not tender him his fees. March 89. 2 Keb. 280. 2 
Inſt. 178. but 1 Keb. 566. cont. 
But if the gacler brings up the priſoner by virtue of 
| ſuch habeas corpus, the court will not turn him over till 
the gaoler be paid all his {ccs ; nor, according to ſome 
opinions, till he be paid all that is due to him for the pri- 
 ſoner's diet; for that a gaoler is compellable to find his 

priſoner ſuſtenance. See 1 Rel. Rep. 338. Ci. Lit. 205. 
9 Ce. 87. Plowd. 68. a. 2 Rol. Abr. 32. 2 Jen. 178. 

If a perſon pleads his pardon, the judges may ini: on 
the uſual fee of gloves to themſelves and officers, before 
they allow it. Fitz. Coron. 294. Pulton de Pace 88. 
Keling 25. 2 Jon. 56. 1 Sid. 452. 

If an erroneous writ be delivered to the ſheriff, and he 
executes it, he ſhall have his fees, though the writ be er- 
roneous. 1 Salk. 332. 

It ſeems to be laid down in the old books as a diſtinc- 
tion, that upon an extent of land upon a ſtatute, the 
ſheriff is to have his fees, ſo much per pound according 
to the ſtatute immediately; but that upon an ct he is 
not to have them till the lberate. Popb. 156. Winch Ix. 
X F. 

But where the ſheriff, having executed an e-7;7, 
brought an action cf debt for his ſecs; and it was ob- 
jected, that this was not within the ſtature, the execution 
not being complete, for the plaintiff could not enter hut 
muſt bring his eje c hment; and it was held by Huli, that 
there was the fame reaſon for th: ices for executing an 
egit a5 an exten? ; for upon an egit the ſheriff returns, 
that he has taken an inquiſition, extended the lands, ard 

delivered them to the plaintif, and that there is a li- 
brats in the body of the writ of e/evit, or the return of 
| which the plaintiff may enter; for by the return he be- 


comes 


„ere 
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comes tenant by elcgit, and may maintain an ejectment, 
ard aſſign his intereſt upon the land; but the deferdant 
continuing in poſſeſſion after the return of the writ turns 


the plaintiff's eſtate to a right, and therefore he muſt } 


enter to aſſign ; and his being put to an ejectment is no 
reaſon, for in caſe of an extent upon a flatute, where 
the I berate is diſtinct, he can't enter by force ; it is true 
he may without force, and lo he may here; and Powell 
laid, that extent generally is the word of the ttatute 28 
Ilz. and that an extent upon an elegit was an extent 
within the ſtatute, as weil as an extent upon a ſtatute. 
I ik. 333 

A 'oiiector in Chancery may exhibit his bilf for his 
ſecs for biin eſs done in that court; ard :0 he may where 
the buline:s is done in another court, if it relates to an- 
other c mand the plaintiſf makes in Chancery. 1 Lern. 
233. 2 Chan. Ca. 153. 

But it hath been held, that chancellors, regiſters and 
re Aors o arc effcers of teraporal profit, ard whoſe 
tees do rot relate tothe juin of the ſpiritual court, 
can't ſue for them in the ipiritual court. See 3 Leon. 
268. 2 Rd. Rep. 59. 1 Kid. 167. 2 Aeb. 615. 3 


A-. 303, 441, $10. 4 Med. 254. 5 Mod. 242. 


As wi:cre the regiſter in the cccleſiaſtic al court hibeiled 
there for 45. 6d. for his ies, and procecded to excom- 
munication; and the deicrdant ſuggeſted, ard moved for 
a prohibition, which vas granted ; for the court hath no 
power to compel the part, to pay tecs to their officers, 
ut they muſt bring their quantum meruit ;, or if the ot- 
fice be a frechold, hey may bring an afi:fe ; for tae de- 
nial of juſt fees is 2 dien; although it was objected. 
that this caſe differed irom that of a proctor, becauſe a 
reviſter is a mere officer of tie court, and the court may 
ppꝰ int a reaſonable fee to the officers that attend then. 
1 Kalk. 303. | 

So a prohibition was granted to ſtay a ſuit in the arch- 
d eacon of Litchficld's court, againſt churchwardens for a 
fce tor ſwearing them, and taking their preſentments ; 
becauſe no fees could be due but by cuſtom, or for work 
donc, in which caſe a quantum meruit lay. 1 Suit. 330. 

So where the dean and chapter of the cathedral church 
of Excter, having the freehold and inheritance of the 
ſaid church, had by preſcription 100. for every corps 
that was buried in the laid church; and the deferdart's 
teilator being buried there, without their licence, the 
defendant retuſed to pay the 101. for which they ſued 
him in the cccictaſt:cal court; and on ſhewing cauſe 


wiy a prohibition faould not go, it was urged, that . 


none can preſcribe to have a burying-place in a cathedral 
church, ter the par.,%.ioncrs have nothing to do with 
it, ner pay any tithes to it; but in the pariſh church to 


hien chey pay tithes and other duties, there ſuch a pre- 


ſcription may be good, and in the churchyard they have 
a rizht to be buried without a pte cription; but the court 
held, admitting, tit no per:on could preicribe to bury 
in à cathedral church, and admitting, that this fee, like 
that of 20 J. which is utun'ly paid for burying in the 
cathedral church of 1, ſiminſter, is rcaſonable, yet it 15 
nat g. ſpiritual connearce, but ie in nature of a licence, 
on Which a q74r2217; 0k may be brought, and the con- 
ſtant ulage to pu) i much given in evidence; and there- 
fore the prohibition was granted. 2 Pac, Abr. 408. 
Ini. 5 Aun. Dun and Chafter of Exeter v. Drue. 1 


8 


ack. 3233. 6 

the viſhop of Jau, to flay proccedings in a ſuit com- 
renced there by a pi cle, tor dues, according to a 
rate agreed to by the parith. Againſt the prohibition, it 
was fad, that he is to be chote by the parton, and that 
lis office is eccleſiuſtical, and contequently his fees are of 
ecclefiafitical conuſance. On the other hand it was 
urged, that, whoever has the nomination of lim his 
„ce is merely temporal, and tic profits of it muil be 
o hikew!e, and etpecially in the preſent cafe, where 
the are demanded purſu int to a rate. Per Cur, The 
questions who has the right of nomination, and what 
tate the clerk has, whether at will oaly, or for life, 
Ae quite immaterial in the prefent caſe. The Law is 
certain, that his office is temporal, it was fo determined 
Vet. .. 72. 


A prohibi: jan was moved for to the conſiſtory cout of | 


F KL 


in 2 Brownl. 38. And if fo, his ſalary, or whatever is 
given for the ſervice of that office — of conſequence 
be of temporal conuſance. But whether his office be 
temporal or ſpiritual, ii tie matter in demand is tempo- 
ral, the eccleſiaſtical court can have nv piritditiion. Now 
| here the demand is in purfuance to a late agreed to by 
| the pariſh ; and there is no doubt but that he may bring 
his action upon that agreement; and accordingly à pro- 
hibition was granted. 12 Jin Abr. 13 5. Fill. 12 Ges. 2. 
C. B. Pitts v. Lvunt. | | 
If A. delivered an execution to the ſheriff at his ſuit 
' againſt B. and in conſideration that the ſheriff without 
any fee will execute it, ke promited the ſheriff to pay 
him a certain jum, which was the fame as the ſhe. 
| riff was aliov cd to take by the ſtatute of the 28 Elis. 
Glanvil J. held the con dcration not good ; for at Com- 
mon law he ought not to take any ſces, but it was ex- 
| tortion, which the ſtatute is only to di. charge the ſheriff 
rom; but the other juſtices ard barons held it to be a 
| good conſideration, and were oi opinion to have affirmed 
the judgment. But anetber error being aſſigned, viz. 
that the ſaler de circumſtantilus was returned by the 


i plaintiff who brouglit the action by the name of the ſhe- 


riff of the {ame county, and therefore judgment was re- 
| verſed. Cre. E. 654. Hil. 41 Eliz. B. R. in Cam. 
acc. Stzutar v. e —© | | 
I the ſettling a ditpute, whether the warden of the 
Teet might return a 17 eff inventus whereupon te found 
a ſequci tration, or that ſuch return mult be b the fer- 
jeant at arms before a 1equcitt ation could go, irc Thane 
cchior ordered the reg iſter to look imc preczdents, and 
certiſie him, how the practice bad gone; but laid, 
that if the ſerjeant at arms u as intitic. b, ti e ancient 
cour'e to a fee by the car tion in ſuct. cal e, it covic mot 
be altered without an wt of parliameat. Sch. 1720. 
Ch. Prec. 551. Feypbſin's caſt. Sen. 13 Vin. Abr. tit Fer, 
| FFIGNED ACTION, CR ISSUE. On a motion {or 
a mendamns to the old churchwardens to deliver the pa- 
riſh books to the new wardens, Sc. twas afterwards 
ſhewn for cauſe 2painſt the motion, that twas new, and 
the like had never been made before in this court ; but 
was inſiſted on, that the old churchwardens had a right 
to keep the books, and fo the rule was diſcharged. For 
a a conteſt between pariſh officers, which of them ought 
to keep the books, mult be tried at law by a feigned iſſue. 
8 Med. 98. Iieb. 9 Ger. 1. The King v. Street and 
Stroud, | 
In ſuch caſes, which are merely local, and the verire 
can't be altered, they will upon good reaſon, make them 
try it upon a feigned action, and if no conſent be, they 
will grant imparlance. Fer Pembcrton Ch. J. Faſcb. 34 
Car. 2. B. R. Skin. 44. in caſe of Lord Shafteſbury v. 
| Graybam. And Delben J. remembred the cate of Lord 
i Gerard of Bromley and Spencer in the Exchequer, when 
. Hule was Chief Baron, who, upon affidavit, that the 
_ plaintiff had lived long in Lancaſbire, and kept great 
| hoſpitality, and bid every body welcome, Sc. and the 
de ferdant was a {outhern gentleman, and lately come in- 
to IJ.ancaſtire, Hele did not ſuffer them to proceed in their 
| cement m Lancaſhire, but made them try it in five 
feigned actions by à jury of Herif:rd/bire. Shin, 44. 
Pajch. 34 Car. 2. B. R. ut fup. See Issur. 
| FFISUES, A fmall bundle, an armful. Cecil ede“. 
11727. 55 | 
| FELAGUS T Hus, fide cum cn ligatut A companion, 
but particularly a friend who was buund in the decennary 
for the good behaviour of ancther. So in Ich Inæ, c. 
15. tis 1::1d, if the murderer could not be found, Oc. 
the parents of the deceaſed ſhould have fix marks, ard the 
King forty ; if he had no parents, then the Lord ould 
have it; E., donun;um nen baberct, ſclagus ous, Cowell, 
| edit. 1727. | 
F ELD is a Sven wor, and ſigu ifies a fold, and there - 
fore, li cri is 2 country church, flu is 2 tent: 
In its compound it fien feos wild, as fold , i wih 
honey, feld mynt, id wild nant, Fo. Coll, et 172. 
FEI. HOMAGES, 7. 4. Faithful tv ects, from the 
Sax. fur, i. e. fdes Cowell, edit. 1727. | 
F | FL.LO 
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FFLO DE ST, or felon of himſelſ, I; a perſon, who 
heing of found mind, and of the age cf diſcretion vo- 
luntarily kiiteth himſelf. 3 Iaſt. 54. 1 Hat. H. art. 
If a man give himſelf a wound, intending to be ſ/els de 
fe, and dieth not within the year and day at. er the wound, 

he is not ei de . 3 laſt. 54. : | 
A perion who wilfully deitrovs himfclf is termcd a 
fels de fe, ard is fa'd to be guiky ct the worſt fort ot 
murder, as he ads againſt the fit principle of reaſon, 
which is that of ſelf-preſerration. P. 261. Dame 
Jlal 's cafe, Yet in fome caſcs it is cenſidered as a dif- 
ferent offence from murder; and therefore it the King 
pardons all crimes, except murder, this offence ſhall he 
pardoved ; for though in a ſtrict ſenſe it may be called 
murder, yet according to the common acceptation of 
words, the eTence of a perion who murders another, 
aud that cf / de ſe, are conſidered as diſtinct offences, 
and as ſuch are duitintaly treated of by authors who f ave 
wrote of thee matters, as „. P. C. 185, Ec. Be- 


ſides, the erd of excepting murder tecms to be, that the | 


(324 and nature, which require blood for blacd, might 


a forfeiture, is not of any ſuch con equence; allo it hath 
been held by divines, that pardoning murder draws peri- 
cum animarum with it, as being cor: rary to the law of 


Grd, which requires blood for blood. The King ver. 


Ward. 1 Led. J. 1 Sid. 150. 1 Keb. 66. 548. S. C. 
adiudged. It is alſo in common parlance taken as a 


diftinct offence from other felonies; and therefore a grant 
of Una PZ catalla felanum will not carry the goods of a 
feln de foe. 1 Sid. 429. 1 Vent. 32. 1 Sand. 274. ad- 
judged. | | 

No perſon ean be ſc/2 d ſe, who is urder the age of 
Ci{crition, or nan campos at the time he commits the fact; 
and therefore if an infant hill himſelf under the age of 
Ciicreiion, or a lunatick during his lunaey, he cannot be 
a fels de ſe. Crom. 30, 31. II. P. C. 28. 3 Inſt. 54. 
In 3 Mad. 100. it is ſaid to be the prevailing opinion, 
that a perſon who kiils him elf muſt be nen campos of 
courſe, on this ſuppoſition, that it is impoſſivle a man in 
his ſenſes ſhould do a thing fo repugnant to nature; but 
in 1 Harl. P. C. 67. and in Comb. 2, 3. this notion is 
juſtly expladed ; for if this doctrine were allowable, it 
might be applied in excuſe of many other crimes as well 
as this; as for inſtance, that cf a mother murdering her 
child which is alto againſt naturs and reaſon: And this 

ar ſideration, ir ſtead of being tlie higheſt aggravation of 
2 crime, would make it no crime at all; for it is certain 
a nerſon nan comps mei- can be guilty of no crime. 1 
Hare. 67. 

Not culy he, wilo deliberately Kills himſelf, but alſo 
ho, who maticioufly attempting to kill another happens 
to kill himſelf, is a fels de ſe; as if A. diſcharging a gun 
at B. with an intent to kill him, and the gun burſts and 
kill, A. cr if A. {ike E. to the ground, anc then haſtily 
falling upon him, wound himſelf with a kniſe which B. 
hippens to have in hand, and die; in theſe caſes A. is 
7 de, for he is the only agent. Ero. Ceran. 12, 14. 
Dat. c. 2. 

ut it a Han de killed by haſtily running on a knife or 
card, with a perſon aſſaubed by him, and driven to 
the wall, been in his deſenee, he ſhall not be adjudged 
„ C1, wat the other ſhall be judged to have killed 
him ſe d.ſendinda. Staun. P. C. 16. H. P. d 28. 

J. 1 19. 6. Crom. 28. cont, 3 Infl. 54. 
rerfon kills another, tho? by bis deſire and in- 
t the perſon fo d ie ngdt a e de (+, hut he 
; 


ovn head: for every aftent of that kind is 
void, being againit the law of Cod and man. Eee. 
735 
TD 2 * 4 | 14 

Put if tro perens agree to die together, and one of 
them, at the perſvaſion of the other, by1vs ratſhane, and 
mixes it in a potion, ard both drink cf it, ant he who 
baught and made the fotion ſurvive-, by uſing proper 
remedias, and the other dies, it ſceme the better opinion, 
that he win dies faall he adjudged a foio d , becanſe ali 


* 


that happened was originally (wing to 5 on wicked 
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purpoſe, and the other only put it in his pe wer to execnte 
it in that particular manner. Ir 754. 1. 1041. 
1 Hawk. P. C. 68. | 


No perſon can be a fclo de ſe before he is ſcund fuch 


by ſome inquiſit.on, which cught regularly to be by the 
| coroner ſr fer viſ1m corforis, it the body can be found. 


H. P. C. 29. 5 bft. 55. 

But ii tile body can't be fourd. fo that the coroner, 
Tots has authority only ſuper v corforis, can't pro- 
cecd, the inquiry may be by juitices of tlie peace, who 
| by their commiiion have a gencral power to enqui1e of 
| all felonics, or in the King's Eench, if the ſeleny were 
committed in the county where the ſaid court fits, ard 
ſuch irqu.{;tions are travertable by the executors, Wc, 


<_ - 


3 N. 55. H. F. C. 29. 2 Lv. 141. 1 Hard. N. C. 
69. 


Dut it was ſormerly held. that with regard to the high 


credit which the jaw ges to inqueſts id before the 


coroner, that no ſuch inuett tound before 1: outs be 


1 
| traveried ; but this has been ruled otherv in; e, and 
efober gut be brought to juſtice, and that the law of 


it ſeems row ſettled, that ficli inqueſt hene raoved into 


the King's Vench by cert1o eri, may be ti. et: traveried by 
be latisfied; but the diicharzing a chattcl, or parconing ; the executor or admintttrator of the fern Ec: ned, of 


by the Ning or lord of the man, Sc. re. Caren. 151. 
2 Lev. 147, 152. 2 Nb. 859. 2 Fu. 193. 1 Vent. 
278. 3 Keb. 564, 566, £94, doo. Nin. 48. 

All inquifitions of chis onence, hein in the nature of 


— ——— 


- 


P. C. 188, 189. H. P. (. 29. Plow. 243, 262. Crom. 


ind;Urments, ought particulary and certiinly to fer forth 

the circumſtances of the fact, as the part. war manner 
of the wound, ard that it was mortal, Se, and in the 
corclumon add. that che party in tuch manner murdercd 
 himfelt. 1 Sail. 377. 


Ard thercſore 14 eicher he promiſles he inſuÞcient, as 


if it be found that the party flung himſelf into the water, 
| & ſoc e ipſum emergit, which is nonſeme, becauic emerge 


ſignifies only to rife out of the water; or if there be 

wanting the proper concluſion & fic ſe ipſum murdravit, 

the inquiſition is not good. 3 Lev. 140. 3 Mad. 100. 

Vet it it be full in ſubſtance, the coroner may be ſerved 

with a rule to amend a defect in form. See 2 Lev. 152. 
m Sid. 225, 255. 1 Reb. go). 

A felo de ſe forfeits all chattels real and perſonal, which 
he hath in his own right, and alſo all ſuch chattels real 
| whereof he is poſſeſſed, either jointly with his wife, or in 
her right; and alſo all bonds, and other perſonal thing; 


ia action, belonging ſolely to himſelf ; and alto all per- 


ſonal things in action; and as ſome ſay, entire chattels in 


on any account, except that of merchandize; but it is 
ſaid, that he ſhall {forfeit a moiety only of ſuch joint 
chattels as may be ſeve;c(!, and nothing at a'l of what 
he was poſſeſſed of as ex ctor or admĩniſtrator. Sraundf. 
31. 4. 3Inft. 55. Narm. 7. 

But the blood of a %% 4 ſe is not corrup ted, nor his 
lands of inheritance for ſeited, nor his wife barred of her 
dower. Flitu. 261. | 
Alſo ro part of the perſonal eſtate is veſted in the 
Kirg before the ſelf- murder is fuund by fome inguiſition, 
and conſc quently the forfeiture thereof is faved by a 
pardon ci the off:nce before ſuch finding. 


3 Inſt. 54. 1 Sau nil. 362. 1 Sid. 1 50, 162. 2 Mod. 
53. 3 Mad. 100, 241. cent. 1 Lev. 8. 1 Keb. 67, 


68. | 

But if there be no ſuch pardon, the whole is forfeited 
immediately alter ſuch inquiſitien, from the time ſuch 
mortal. wund was given, and ali intermed ate alienations 
are avoid. d. Plzv, 250. 5 Ca. 110. 


| FELONS GOODS, (Ben. fut. darum) Are the 


goods of a felon, who flicth fer the felony, and are not 
forfeited till 'tis found bv indi tent, that he fed for the 


| felony, and thereſore they cann' be claimed h preſcriy- 


tion; but a man may pre'cr.he to have waifs, eſtravs, 
trexuro-trove, wreck of the ſca, hecauſe they may %e 
gaircd by waye without matter af record. 5 Rep. 109 b. 

The Fai. % Prærar. Reg. (17 Fd. 2 c. 1.) grants to 
th! King, among other things, tac goods of felons and 
(UPI: >, | 


| 


The 


poſſeſſion, to which he was intitled jointly with another, 


5 C. 110. 
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ſtatute 27 H. 8. and then pleaded the ſtatute 32 JI. 8. 
rap. 10. by which all the privileges lau fully uſed by the | 


privilegiaas the late abbot had, under whom the deten- 


he committed felony, the money which he had about him 


Manuball. See Flic ur. 


1 
Thee arclibiſhop of Canterbury had felons goods in the 
manor of R. ard afterwards he committed treaſon ; then 
the King made a general grant to the almoner of the 
goods of fe/o de ſc : Halet, a leſſce for years, was felo de ſe 
in the manor, and notwithſtanding this grant to the lord 
almoner, the King granted the term tor years to B. G. 


as 3 © 
| and of the King's coin, Ge. was pardoned. But after 


wards it was reſolved, that in the King's pardon cr 
charter, this word feleny ſhould only exter.d to common 


| ſclonics, and that high trea:un ſhould net be comp re- 


hended umler the fame, and theretcre ouplit to be ipeci- 
ally named, and yet that a pardon vi all tclonics ſhuuid 


adjudged, that he ſhould have it, and not the almoner, 


—— — — 


extend to petit treaſon; wherctore by th c lav at this day 


becaule the almoner had no property, but only an intereſt | under the word fe/ony in comtmiſiin, Oc. 16 mc iuced Petit 


as a miniſter, and the grant to him need not be recited | 
in the laſt grant to B. G. 2 Mar. Dyer 107. 

Where the King granted to a man and his heirs, ſe- 
lons goods, Wc. within ſuch a place, the grantce cannot 
deviſe them, nor leave them to deſcend tor a third part, 
upon the ſtatute 32 H. 8. becauſe they are not of any 
yearly value; but if a man is ſeiſed of a manor, to wiuch 
a leet or waif, or eſtrays are appendant, tho' they are of 
no yearly value, yet they ſhall pals by the deviſe of the 
manor, with the appurtenances, becauſe the ſtatute which 
enables the teſtator to deviſe the manor, by con equer ce 
enables him to deviſe all the incidents which belong to it. 
3 Rep. 32, in Butler and Baker's caſe. 

If a felon ſteals goods, and hides them, ard afterwards 
fly, theſe goods are not forteited, or waiis in law; tor 
thoſe are when the felon hath the gocds about him, 
and being cloſcly pur ſued, leaveth them tor fear of being 
taken, and that he may more readily get away; in ſuch 
caſe the goods are forfeited, but in the other caſe the 
owner may take them wherever he finds them. 5 Rep. 
109. Foxley's caſe. | ' 

Quo warrunto, &c. for claiming felons goods; the de- 
fendant pleaded, that the abbot of Struta Norcella law- | 
fully had and enjoyed them till the diſſolution of the | 
abbey, and then they were given to the King by the 


abbots, were revived and veſted in the King; who being 
ſeiſed of the ſaid privileges and franchites, to have felons 
goods in R. he granted the manor of V. in R. porcci of 
the poſſeſſions of the abbey to B. C. Q tot, talia & tanta 


dant claimed the ſaid mancr by ſeoſiment, & co warrants 


clamant liberiates & francheſtas tanquam mancris fred | 


ſpeflan' ; adjudged, that becauſe the defendant had con- 
veyed to himſelt a title to the manor, &c. by feoffment, 
which he pleaded generally, without ſetting forth the 
deed, he did not convey to himſelf a title to the felon's 


goods, for they will not paſs without a deed ; but if the | 


King had granted a manor & bana & cataila felonum dic- 
10 manerio ſpeclanꝰ', they paſs, tho” they cannot be appen- 
dant to a maner. 9 Rep. 23. Abbot de Strata Marcella. 
Ar 297. S. C. by the name of The Queen v. Vaughan. 
The plaintiff being committed upon ſuſpicion, that 


was taken away before conviction, for which ke brought 
an action of treſpaſe, and declared for ſeizing his money, 
Sc. and this was upon the 1 K. 3. cap. 3. by which ' tis 
enacted, That no perſon ſhall have the goods of another. 
{Zc. After a verdict for the plaintiff, it was moved in ar- 


reſt of judgment, that this caſe was not within the ſta- 


tute becauſe money was not goods; but it was adjudgec 
to the comrary z quad nota bene. Raym. 414. Ofbzrn v. 


FELONY, {Felania,) Is derived, according to Sir 
Ticnry Spelman, from the Saxon word ſeat, a reward, cr 
an <itate, and the German lin, price; becauſe this was 
formerly a crime puniſhed with the price, that is, the 
loſs of eſtate; for before the reign of King H. 1. fe- 
lonies were puniſhed with pecuniary fincs ; he beirg the 
firſt, who ordered felons to be hanged, about the year 
1108. Spelm. Gall. I 

Felony, ſays Lord Cite, Fx of termini ſignifies guadlibet 
crimen capitale felles enins perpetratum, (i. e. every ca pital 
crime perpetrated with an evil intention) in which ene 
murder is faid to be done per ſelaniam, and is ſo appro- 
priated by law, that /elsnic? cannot be expreft by any 
other word. And in antient times th's word ſezn⁰,e was 


of fo large an extent, that it included high treaton ; and | 


therefore in cur antient books, by the pardon of all felo- 


— „ 


treaſon, murder, homicide, bur aing of hon, burglary, 
robbery, rape, c. chance-medley, ſe defend e nus, and petit 


' larceny. Fer ſuc of theſe crivics for the which any 
. ſhail have this judgment, To be kinged by the neck till 


ke be dead; he thall forfeit alt his lards in fes fimple, 
and his goods and chattels tor felory by chum e medicys 
or je defendende, or petit lareony, he fha'l terieit his 
good and chattels, end no lands ©oany; efiate of freehold 


or iriiritance. Ard all felonies punnbable according to 


the coucie of the Commen lav, ate either by the Com- 
mon law, or by ſtatute. Cz. I. it. 291. 
Felony is always accompanied with an evil intention, 


and therefore fall not be mp ted to a mere miſtake or 


miſanimadverſion; as where pericrns break open a door to 
execute a warrant, which will rot jnility fuck 4 pro- 
cceding ; Addis enim Ira neun mi 9111 vher tus; item 
erimen mon ontrovitur nifi neem tas imiercodot, But 
the bare intention to commit a ieleny is ſo very criminal, 
that at the Common law it was pun:thabl as felony where 
it miſſed its effect through fome ace: dent, which O way 


| leſſened the guilt of the offer der; but it feems agreed at 


this day, that felony ſhall not be imputed to a bare in- 
tention to commit it, yet it is certain that the party may 
be very fever.ly fined for ſuch an inteation. 1 Hawk. 
P. C. 65. | 


1. by tatutes concerning feieny in gencral. 
2. Felanies within clergy. 
3. Felanies without clergy; 


1. Statutes concerning felony in general. 


Felons ſtanding mute ſhall be put to ſtrerg and hard 
impriſonment, 3 Ed. 1. c. 12. 
The goods ct felons and fugitives oug lit to be inven- 
toried and inrolled by the coroner, Artic. Excn. 14 Ed. t. 
Breaking priſon felony, only where the pritoner was 
in cuſtody for a felony, 1 Ed. 2. ft. 2. 
| Writs to take felons ſhall be directed to ail the coun- 
wes, 6 Ed. 3. c. 8. | 
Felons goods and lands ſhall not he feizcd before con- 
viction, Stat. de Catall. felon. incerti temp. 1 R. 3. c. 3. 
His chattels ſhall be forfeited on the return of a nn c/? 
mnventus, 25 El. 3. fl. 5. c. 14. | 
Proceſs againſt felons, 7d. 


One charged in the Exchequer with iclors gecds may 
charge another over, 31 E 3 f. 1. c. 3. 

Juſtices of the Kir g's Berch ray re mand felons into 
their proper countie:, 6 VI. 8. c. 5. | 

Stolen goods ſhall be reſtored upon the attainder of the 
felon, 21 H. 8. c. 11. 

How foreign pleas pleaded by felans ſhall be tried, 
22 H. S. c. 2. Sc. 14. 1 EI. 6. c. 12. ef. 11. 

No forfeiture for killing a mar attempting to commit 
murder or robberv, 24 JI. L. c. 5 | | 

The clerk ot the ailite, c. Mall certiſu the names cf 
the felons convict into the K.ng's Bench, 34 & 25 JI. 
8. c. 14. | | 

Repcal of all felonies made fince 1 I. 8. 1 Ed. 6. c. 
12. F. 4 ME fr cv. 

All felonies and oſſerces of premunire ſince 1 I. B. 
repealed. 1 M./. 1. c. ;. 
Perſons indicted of felony in imbe/yling fores may 
nake defence by witneſs, 31 Flix. c. 4. 


wehenders of burglars and ſForlitiers to have a 


* 


certificate to diſcharge them from parita ces, io nt 
H-. 3. 23, . 2. 


Farther intitled to 40 l. rew 


of conviction, 5 Hnn. c. 31. 


ard, on tendring certificate 


mes, high treaſon, or counterfeiting of the Greai ſeai, 


Nurglars 
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Burglars and ſhoplifters diſcovering their accomplices, 


Oc. to be pardoned, 10 & 112 W. 3. c. 23. fed. 5. 


Felons tobe burnt in the cheek, 10 & 11 WY. 3.c. 23. 


ſet. 6. repealed 5 rn. c. 6. 

Fee for drawing a bill of indictment ſettled at two 
fillings, 10 & 11 N. z. c. 23. ſed. 7. 

Offences ccmmitted at ſea may be tricd as directed by 
commiſſion, and perſon ſtanding muic, Ec. to ſufter 
death, 1 Arn. H. 2. c. g. fect. 5. | 

Felons may be burnt in the hand, and committed to 
Eard labour, 5 Ann. c. 6. | ; 

Felon 6ifcovering and convi ing two accomplices, in- 
ticled to a pardon, We. 5 Ann. c. 31. cel. 4. 

, Receivers cf fiulen goods made accellary, 5 Arn. c. 3r. 
2 

; Julges to ſottle the rights and ſhares of perſons inti- 

tied to certifcate, 5 Ann. c. 31. feet. 7. 6 

Intitl:d :0 the fame certificate as for appreherding 
highway men, 6 Ces. 1. c. 23. ,d. g. 

Proclamation for offerders to ſurrender to be printed 
in the Gazette, 9g Ceo. 1. c. 22. ſed. 4. 

Juſtices to give certificate to perſons wounded, or te. 
executors of perſons killed in apprehending icions, 9 Gee. 
1. c. 22. ſea. 12. 

Returning from tranſportation excluded clergy, 25 
Ces. 2. c. 10. 5 

The court may order the expence of proſecuting a 

felon to be paid by the treaſurer cf the county, 25 Geo. 


2. c. 36. /eft. 11. and the expence of the attendance of 


poor witneſſes, 27 Gr. 2. c. 3. ſecl. 3. 


Buying or receiving lead, iron, copper, braſs, metal 


or ſoliler, know ing it to be ſtolen, to be punithed by tranſ- 
portation, 20 Ces. 2. c. 30. Penalties on having theſe 
materials without being able to account for them, 29 
Ges. 2. c. 30. ſet. 6. 1 


2. Felonics within clergy. 
Armour. Imbezzling it, 31 Eliz. c. 4. See Felonies 


without clergy in this title. | 
Aſſault. Aſſaulting perſons with intent to tear or 


ſpoil their clothes, 6 Ges. 1. c. 23. ect. 11. See R 


bery under this diviſion. | 

Bridge. Deſtroying Landen bridge, 29 Geo. 2. c. 40. 
ſe. 6. See Jelinies without clergy. 

Or Faiton beide, 20 Ceo. 2. cap. 22. 

Or Hampten-Court bridge, 23 Gro. 2. c. 37. ſcct. 12. 

Or Ribe bridge, 24 Geo, 2. c. 36. ſed. 34. 

Or Sandwich bridge, 28 Ces. . c. 55. 

Or Hype bridge, 24 Ces. 2. c. 73. 

Or Blact Friars bridge, 29 Geo. 2. c. 86. 

Or Teremy Ferry's bridge, 30 Geo. 2. c. 59. 

Or Old Brend ford bridge, 30 Ges. 2. c. 63. ſe. 19. 
3t C. 2. 6. 6. | 

Bail. Perſonating bail before commiſſioners in the 
country, 4 1. M. c. 4. ſect. 4. See Felanies without 
0 er WO 

li gam. Sce Polygamy. 

Biacklead. See Lead. 

| Burning, Farms of timber, 37 H. 8. c. 6. /ce. 2. 

revealed by 1 E4.6.c. 12. 1 M. e. 1. c. 1. 

Stacks of corn, houſes, Sc. in the night-time, 22 C 
23 Cur. 2. c. 7. ſect. 2. See Felonics without clergy. 


Cutile. Killing chem in the night, Sc. 22 & 23 


Car. 2. c. 7. ſect. 2. See Felonies without cler y. 

Cloth. Stealing it, or wool, left to dry, off the ten- 
ters, Ic. the third offence, 13 Ces. 2. c. 27. Sce Felenics 
toi thout cler ny. | | 

Corn, Deſireying granaries, the ſecond age, 1: 
Drs. 2. c. 22. Sce Lelontes without cicny; and tee Eur- 
nn”, ante, | 

Council, Ste Ring. 

chr. See Monry, Lead. 
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Harbour:rg oſſenders againſt the la vis of cuſtoms, 19 
Ges. 2. c. 3.4. fc. 3. Sec PFelonics withiut? clerrq. 
Dikes. Cutting them in marſh lard, 22 II. S. c. 11. 
2 E 3.8 V. ©, 19. 
Efcape. See Priſmcr. 
Fiſh Fitting in anothat's pend, with intent to ſteal, 
31 H. 8. c. 2. 
Floculgube. Sce Locke, 
| Poreign State. Serving it without taking cath of alle- 
| glance, 3 Ju. 1. c. 4. fect. 18, 
Hrn. Of bank bills, v1 Ceo. 2 c. 6. fc. 6. — 
Ot bank notes and indoriements, ibid. See [nos 
| without cleryy, | | 
GCasler. Foreign priſoner to become approver, 14 L. 
3. c. 30. | 
Jud. Stealing one, 37 Ed. 3. c. 15. 
Ilunting. In the nigiit or in diſguie, 1 JI. 7. c. 5. 
 re'cuing ſuch offenders, 0%. See Felomes WISBOn? cite, 
tile Black at, | ; 
Iren bars, Stealing them, fixed to building, 4 Co. 2, 
c. 32. See Lead. 
King. | 
any ol his council, 3 II. J. cap. 13. Sce Ie, wilyout 
clergy, title Privy counjciisrs, 
= T.ubeurers, Confederacies of maicrs to prevent the 
ſtatutes of labcurer:, 3 Hl. 6. c. 1 
Lead. Entering raiacs cf black lead with intent to 
ſteal, 25 Ges. 2. c. 10. 1. 
Stealing it, fixcd to buildings, 4 Geo. 2. c. 32. 
Receivers of lead fo ſtolen, 5:4. V. 3. 
Buying or receiving lead, iron, corper, Sc. knowing 
it to be ſtolen, 29 Co. 2. ©. 50. 
Locks. Perſons guily of demrhifiiing them, or of 
vices or floodgates, 1 Geo. 2. l. 2. c. 19. 
Maiming. And after cutting out tongues or putting 
out eyes, 5 H. 4. c. 5. See Felonier without cle. 
Marriage. Solemnizing it clandeſtinely, 26 Geo. 2. 
c. 33- ſe. 8. See Women. | 
Mariners. See Mutiny, Seamen. | 
Money. Tranſportation of filver, or importation of 
falle money, 17 Ed. 3. nt printed. 
Multiplication of gold or ſilver, 5 H. 4. cap. 4. repeal- 
ed by 1 W.& M. fe. 1. c. 30. | 
| Coming or bringing in gally-half-pence, ſuſains or 
dodkins, 3 I. 5. c. t. | 
Payment of blanks, 2 H. 6. c. 9. CO. 
Blanching copper, or putting off counterfeit money. 
8 C9. J. z. c. 26. ſed. 6. 
Mutiny. In mariners, hindering commarders from 
fighting, 22 Car. 2. c. 11. 4. g. 
| Officers, &c. deſtroy ing 11. :p, ibid. ſef. 12. Sce He- 


laniet wuitbaut clergy. 


| 


— 


fect. 38. 
| Palaces. Entring into King's houſe wich intent 
ſteal, 33 H. g. c. 12. fei. 27. | 

Plague. Perſons infected with it going abroad, 1 7c. 
1. 6. 33. al. 7. : 

Pilygamy. * By 1 Fac. 1. c.1t. 
| Priſoner. Aſſiſting one committed for treaiun or fo- 

lony (except petty larceny) to attempt an eſcape, 16 C.. 

2. c. 31. See Gaoker. | | 

Proceſs. Oppoſing the execution of it in any preten d- 
ed priv: ieged place, 9. Geo. 1.c. 28. 11 Gee. 1.c. £5. 
Sec Feſaniet withcut clergy. 

Pareoy5rs, In ſome caſes by 28 Ed. 1. f. 3. c. 2. 
| N. B. Purverance is taken away by 12 Car. 2. c. 24. 
8 Rape. 

cierex. 

i Fecrds. Withdrawirg them, 8 II. C. c. 12. 
| Reſcue. Reſcuirg the bedy of wilenuer excerit'd for 
murder from the her: ff or 12T; ch, 28 Ges. 2. c. "$44 
/ at. 10. dce Felent:'s Wriibaut CLP: iiuniing, Stir t4- 


9:17 liguers, 
Rygues, Incorrigible, brewing cut or efcapint tr m 


Adiudgzed 


Cenfprring or imagining t Coltroy him, or 


. Officer or ſoldier upon or bevond the fea raifing mu- 
tiny, diſobeying or reſiſling iupcrior, 2 & 3 rr, . 20. 


= * 0 


r 3 


By 13 EJ. 1. c. 34. See FeliZRsics æritbau! 


it. td 


F k L 


Adjudged to the gallics returning without licence, 39 


EL e.4- 1 
22 223. | 8 

Robbery. Stealing furniture from lodgings (if under 
12d.) 3 V. & M. cap. g. ſect. 5. See Felonies without 
clerg 


Fe | | 
Allaulting with intent to rob, 7.Geo. 2. c. 21. ſed. 1. 


Fac. 1. c. 7.& 25. repealed by 12 An. 


Seamen. Delerting, 5 El. c. 5. ſet. 27. See Fel- 


nies rwitbout clergy. 

Soldiers. Deſerting, 18 H. 6. c. 19. ſe. 2. See 
Felonies without clergy. 

Servants. Taking their maſter's goods at their death, 
33 H. 6. c. 1. & If in uſe? 

Aſſaulting, c. maſter wool-comber or weaver, 12 


Gea. 1. c. 34. ſed. 6. | 

Imbezz ſing goods delivered to them to the value of 
40 5. 21 H. 8. c. 7. perp. 2 8 El. c. 10. Appren- 
tices under 18 excepted, 21 H. g. c. 7. ſed. 2. 

Soeep. Exporting them alive, the ſecond offence, 8 
El. c. 3. ſedi. 2. See Felonies without clergy. 


Ships. Deſtroying them, 22 & 23 Car. 2. c. 11. 


ſecl. 12. See Mutiny ante, and Felonics without clergy. 


Sluices. See Locks. 
Smuggling. See Cuſtoms. 
S>:rituous liquors. Reſcuing offenders againſt the acts 


concerning theſe liquors, 11 Geo. 2. c. 26. ſed. 2. 24 | 


Ges. 2. c. 40. ſed. 28. | 
Stolen goods. Buyers or receivers of them, 5 Ann. c. 
31. ſed. 5. 
” Taking reward to he!p one to ſtolen goods (if he do 
net apprehend offender) in ſome caſes, 4 Geo. 1. c. 11. 


a. 4. | 
Starer. Imbez zling them to 20s. value, 31 El. 


4. 4 

7 rcaſen. Anonymous accuſation of high treaſon, 
37 H. 8. c. 10. rep. 1 Ed. 6. c. 12. 

Turnpikes. Deſtroying them, 5 Geo. 2. c. 33. See 
Felonies without clergy. 


Waterman. Carrying greater number of paſſengers, 


than allowed, if any paſſenger be drowned, 10 Gee. 2. | 


c. 31. ſet. 9. 


Women. — ing them 
filing them, Cc. having lands or goods, 3 H. 7. c. 2. 
See Felonres without clergy. . 
Weds. Firing them, 1 Ges. 1. ft. 2. c. 48. ſed. 48. 
See Felonies without clergy. ; 15 


away, and marrying or de- 


Calais, 18 H. 6. c. 15. | 

Tranſpcrting of it out of England, Wales or Ireland, 
13 & r4 Car. 2. c. 18. altered by the 7 & 8 V. 3. c. 
28. See Cloth, and Servants ante. 


3. Felonies without clergy. 


Arcceſſariet. Before the fact in petty treaſon, murder, 
burglary, robbery in dwelling-houtes, or in churches, or 
in or near the highway, houſe-burning, or burning of 
barns where there is corn or grain, 25 H. 8. c. 1. 5 
& 6 Ed. 6. c. 9g. 4&; P. Mc, 

Before and after in horſe ſtealing, 31 El. c. 12. /. 5. 

Before the fact in ſtealing women, having lands or 
goods, or being heirs apparent, 39 El. c. g. ſed. a. 
Os the fact in witchcrait, 1 Fac. 4 c. 12. 
pealed by 9 Geo. 2. c. 5. 

Before the fact in procuring any fine, recovery, deed 
inrolled, ſtatute, recognizance, bail or judgment to be 
acknowledged in the name of another, 21 Fac 1. c. 26. 

Before the fact in maiming, 22 6 23 Car. 2. c. 1. 


re- 


Before the fact in burglary, ſhoplifting, Fc. 384 


NJ. GM. c. 9. 
Before the fact in robberies in ſhops, warehouſes, 
coach-houſes or ſtables, 10 11 V. 3. c. 23. 
Before the fact in piracy, in ſome caſes, 11 F 12 NV. 
3. c. 7. 8 Geo. 1. c. 24. 
To ſorging any deed, will, bond, bill of exchange, 
note, indorſement or aſſignment of bill or note, or any 


acquittance or receipt, 2 Ges, 2. c. 25. perpetual by g 
Geo. 2. c. 18. 


Vol. II. Ne. 73. 


| 


, 


; 


j 


N 
| 


N 
| 


' bezzling 


perpetual by 31 Geo. 2. c. 42. 


Waz!. Exportation ot it, other than to the ſtaple at | 


| 
| * Breaking priſon. See Black lrad, Perjury, Robbery. 


| 
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To forging bills of exchange, accountable receipts, 
warrants, or orders for payment of money or delivery 
of goods, 7 Geo. 2. c. 22. 

Beſore the fact in ſheep ſtealing, 14 Geo. 2. c. 6. 
and fee 15 Geo. 2. c. 3.4. | 

Before the fact in ſtealing cotton, c. from bleach- 
ing grounds, 18 Geo. 2. c. 27. | 

Before the fact in thefts to 40 f. value in any veſſel 
or in any Wharf, 24 Geo. 2. c. 45. 

Before the fact in deſtroying London Bridge, 31 Geo. 
2. c. 20. ſect. 6. 

Armour. See Stores. 

Annuities. See Furgery. 

Bail. Perſonating bail, 21 Fac. 1. c. 26. 

Bank. Officer or ſervant of bank ſecreting or im- 
any note, Sc. 15 Geo. 2. c. 13. ſe. 12. See 
Forgery, Robbery. 8 

Banks. Deſtroying them, 6 Gee. 2. c. 37. ſed. 5. 

Bankrupt. Not ſurrendering, or not ſubmitting to be 
examined, or concealing cr imbezzling their eſtates, 5 
Geo. 2. c. 30. | 

Baſ/ard. Mother concealing the death of a baſtard 
child, 21 Fac. 1. c. 21. ſet. 2. 

Bedford Level. See Fens. 


Black-afi. Hunting armed and diſguiſed, and killing 


or ſtealing deer, or robbing warren, or ſtealing fiſh out 


of any river, &c. or any per!ons unlawfully hunting in 
his Majeſty's foreſts, c. or breaking down the head of 
any fiſh pond, or killing, &c. of cattle, or cutting down 
trees, or ſetting fire to houſe, barn or wood, or ſhootir 
at any perſon, or {ending anonymous letter, or ſigr 
with fictitious r:me, demanding money, &c. cr reſcu- 
ing uch offenders, g Geo. 1. c. 22. perpetual by 31 Geo. 


La N | 

Black lead. Offenders committed or tranſported for 
entering mines of black lead with intent to ſteal, e'ca- 
ping, or breaking priſon, or returning from tranſporta- 
tion, 25 Geo. 2. c. 10. 

Black mail. See Cumberland. 

Bonds. See Forgery, Rebbery. 

Booths. See Robbery. | 

Bridges. Wilful damaging London Bridge, 31 Geo. 


2. c. 10. ſed. 6. 


Deſtroying Weſiminſler Bridge, 9 Geo. 2. c. 29. ,. 5. 
Or Fulbam — 12 Ges. 1. 6. 36. ſc. 3. Fs 


Buggery. 25 H. 8. c. 6. 2 C3 E. 6. c. 29. 
revived by 5. El. c. 17. 
Burglary. By 1 Ed. 6. c. 12. 18 El. e. 7. 12 Ann. 
e. 7. | 
| Burning. Houſes or barns with corn, 23 H. 8. c. 
1. 25 H. g. c. 3. 22& 23 Gar. 2. c. 7. 43 El. c. 
13. dee Black Ad, Cale, Fens. 


Cattle. See Black Af, Sheep. 
Challenge of jurers. Challenge above twenty, if the 


indictment be for ſuch offence tor which the offender 
| would have been excluded clergy, if convicted or con- 
feſſion, 2s H. 8. c. 


2 


5 


3. 485 . & M. cap. 4. 
SAN. SM.. | 


9. 
Clatb. Stealing it from 
2. c. f. feds. 3. | 
Cale. Firing collieries, 10 Geo. c. 32. perpetual 3 
Geo. 2. c. 42. 

C:rn. Perſons tranſported for de 
turning, 11 Geo. c. 23. ſe. 2. See 
ing, Cumberland. 

' Ceuncil. See Privy Counſellors. | 

Cumberiand. Forcibly carrying ſubjects out of Cum- 
berland, Northumberland, Weſtmorland, ard Durham, and 
taking or giving black mail, burning corn, Sc. 43 El. 
6. . . 

— thieves, or ſpoil-takers in Northumberland 
cr Cumberlard (or to be traniported at diſcretion cf 
judge). 18 Car. 2. c. 3. 

Cuſicms. Perſons liable to tranſportation for offences 
againſt the cuſtoms, offencing againy after having _ 

G 


the rack or tenters, 25 Cay. 


ing granaries re- 
k A, Burn- 
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the benefit of the indemniſy ing act, 2 Ces. 2. c. 35. 
ect. 7. 18 Geo. 2. c. 28. ſedt. 7. 

Perſons, convicted of wounding cuſtom-houſe officers, 
returning from tranſ ion, 6 Geo. 1. c. 21. ſed. 35. 
3 Geo. 2. cap. 35. ſet. 28. See Smuggling. 

Cutpurſe. See Pickpacket. Sy 

Deer. Perſons convicted of ſecond cfence in hun- 
ting and taking them away, or for coming armed into a 


foreſt with intent to ſteal them, 10 Ges. 2. c. 32. ſed. 7. | 


See Black AF. | : 
Deeds inrolled. Acknowledging them in the name 
of another, 2t Fac. 1. c. 26. 


Feyttians. Remaining in the realm one month, 17 


2 P. & M. c. 4. fed. 3. 
Aſſociating with them one month, 5 El. c. 20. /. 3. 
| Eaſt India Bonds, Cc. See Forgery, Robbery. 
2 See Breaking Prifen, Priſoner. 
chequer Order, &c. See Forgery, Robbery. 
Fens. Deſtroying, Ic. any of the works in Bedford 
Level, 27 Geo. 2. cap. 19. Vide Marches. 


Fines, Acknowledging them in the name of another, | 


2 Fac. 1. 6. 26. 
Fiſh. See Black AF. 
Floodgates. See Turnpikes. 
Pore. See Black Act. RG 
Forgeries. Of deeds on ſecond conviction, 5 El. c. 
14. feet. 7. | 
8 teſtimonial of juſtices by ſoldiers or mariners, 39 
El. c. 17. ſect. 3. | 
Of deeds, will, bill of exchange, note, indorſement, 
or receipt, on firſt conviction, 2 Geo. 2. c. 25. ſed. 1. 


perpetual by 9 Ges. 2. c. 18. and fee 31 Geo. c. 22. | 
8 


. $1. 

Of authorities to transfer ſtock, or perſonating pro- 
prietors, 18 Geo. f. c. 22. Extended to funds eſtabliſh- 
ed ſince 8 Geo. 1. by 31 Geo. 2. c. 22. ſed. 80. 

Of order for payment of annuities, or perſonating 
proprietors, 9 Gro. 1. c. 12. ſed. 4. 9 Geo. 2. c. 34. 

4. 8. 

Of new ſtamps, or receipts for monies payable on 
indentures, 8 Ann. c. 8. ſect. 4r. 

Of the hand of accountant general, regiſter, clerk of 

the Bank, 12 


the report-office, or any of the caſhiers of 
Geo. 1. c. 32. ſe. g. | | 

Of Eaſt India bonds, 12 Geo. 1. c. 32. fed. g. 

Of Soutb-Sca common ſeal, bonds, receipts, or war- 
_ rants for dividends, 9 Ann. c. 25. fe. 57. 6 Geo. 1. 


c. 4 ſeft. 56. 6 Ges. 1. c. 11. ſet. 50. 12 Geo. 1. 


c. 32. ſe. 9. and other ſubſequent acts. 
Of Mediterrancan paſſes, 4 Geo. 2. c. 42 
Of any entry of acknowledgment of bargainor in 
in and ſale in the regiſtry of Tori, the ſecond of- 
fence, $ Ges. c. 6. ſect. 31. 


Of ſtamp for marking gold and ſilver. 31 Geo. 2. c. 


FS 


fe. 27. 32 Cet. 2. C. 35 ect. 17. 2 Ges. 3 of 25. 


fer. 8. 7 


Of the hand of the receiver of the prefines, 32 Ces. 
2. c. 14. ſect. . 

Of the acceptance of bills of exchange, or accountable 
receipts, 7 Ge. 2. c. 22. 

Of any warrant or order for payment of money or 
delivery of goods, 7 Ces. 2. c. 22. 

Fuſtian. Stealing it from bleach grounds, 4 Cc. 
2. . 3&6. 36S Geo. 2. . 27. 

Gas!. See Breaking Priſon. 

Helping to ſtelen gas for reward. In fome cafes, un- 
le's the helper apprehends the offender, 4 Ges. 1. c. 11. 
Habt. Cutting hop-binds, 6 Ges. 2. c. 37. . 6. 


2& 3 Ed. Ce. 33 


12 7 10. 
| ouſe-breaking, Sce Robbery, 


Hauſes. See Burning, Bloc. Act. 
Hunting. See Blark Ad. 
efuits, See Pricſt-. 
udgments, Acknowleoging them in the name of 
anther, 21 Fac. 1. c. 26. | 
| Letters thrratning. Sending them, or reſcuing ſuch 
offenders, 27 Geo. 2. c. 15. | 
tters anonymous, ar fine with fi Titious name. See 
Black Act. 
Linen. Stealing it from bleaching grounds, 4 Ces. 
2. e. 16. 18 Gro. 2. cap. 27. See arg et 50. 
Breaking into ſhops, Sc. ro ſteal or duiiroy linen, 
yarn, or implements, 4 Geo. 3. c. 337 
Lacks. See Turnfikes. 
Latteries. See Forgery. 
Maid. See Woman. 
Maiming. Any perſon malicicuſly lying in wait, 22 
& 23 Car. 2.c. 1. | 
es. Firing engines for draining them the ſe- 
cond offence, 12 Geo. 2. c. 34. 14 Geo: 2. cad. 24. 
21 Geo. 2.c. 18. | | 
Mariners. Wandering without teſtimonial of juſtices, 
39 El. c. 17. ſect. 2. See Forgery. 
Departing within the year trom the ſervice of thoſe 


who took them, to ſave them from execution, 39 El. c. 
17. ſect. 4. 
| Marriage. See Women. 
Money. Uttering falſe money the third time, Cc. 15 
Geo. 2. c. 28. ſect. 2, 3. 
| Murder. By 12 H.7.c.7. 23 H. 8g. c. 1. 25 


H. 8. c. 3. 28 H. 8. c. 1. 1 EA. 6. c. 12. 


| Mute. Standing mute, or not anſwering directly, 25 


T 


MSc x62: 4 © s Fh. & Mar. 


32. ft F$. | 
f policics of R:yal Exchange and London aſſurances, 


6 Geo. 1. c. 18. ſed. 13. 
Of debentures, 5 Geo. 1. c. 14. ſef. 10. 
Of the marks on leather, 9 Ann. c. 11. /ef. 44. 
5 Ges. 1. c. 2. ſect. g. | 
Of the marks on linen, 10 Ann. c. 19. ſe. 97. 
4 Gen. 3. c. 37. ſect. 26. 
Of regiſter or licence of marriage, 26 Geo. 2. c. 33. 
7. 16. f 
„ - HEE ſeal of Bank or Bank notes, 8 & g 
. 3. c. 20. ſet. 36. 11 Geo. 1. c. 9. ſect. 6. 15 Ges. 
2. c. 13. felt. rx. | 


Of Exchequer bills, Sc. 7&8. V. 3. c. 31. ſed. 


78. 9 F. 3. e. 2. fed. 3. 5 Ann. c. 13. 3 Ces. 1. 


c. B. ſc. 40. 6 Geo, 1. c. 4. fecl. 91. 9 Ges. 1. c. 
5. fect. 19. 11 Geo. 1. c. 17. ſed. 6. 30 Ges. 2. c. 
3. ſect. 135. 33 Ges. 2. c. 1. ſed. 156. | 

Of lottery orders, 12 Ann. c. 2. 5 Ges. 1. c. 3. 
and other ſubſequent lottery actes. | 

Of ſtamps, 5 V. . M. c. 2 f. fer. 11. 9 & roW, 
3. c. 25. feft. 50. 9 Ann. c. 23. ſect. 334. 10 Ann. c. 
19. feel. 115, 163. 10 Ann. c. 26. ſect. 72. 5 Ges. 1. 
c. 2. ſect. 9. 6 Ges. c. 21. fed. bo. 29 Ge. 2. c. 12. 


fect. 21. 29 Ces. 2. c. 13. fect. 5. 30 Ces. 2. c. 19. | 


| 


| 


| 
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| 
| 
; 
| 


| 


| 


| 


cap. 4. 3G 4 NJ. CM. o. 1 Ann. c. 9. 
Northumberland. See Cumberland. 
Nztes. See Forgery, Robbery. 
Ordnance. See Stores. 
Outiawry. For offences not within the benefit of 
clergy, 1 Ed. 6. c. 12. 4 U 5 Fb. & M. c. 4. 8 El. c. 4. 


Petty Treaſon. See Murder. 
Perjury. Perſon convicted of wilful and corrupt per- 
jury, eſcaping, breaking priſon, or returning from trani- 
ation, 2 Geo. 2. c. 25. ſect. 2. See He. ſanert. 


Pictpactet. Taking clam & ſecrete from the perſon | 


above the value of 12 d. 8. El. c 4. 
Piracy. By 11 & 12W. 3. c. 7. 4. Geo. 1. c. 12. 
8 Geo. 1. c. 24. | | 
Perſon laying violent hands on his commander, to hin- 
der him from fighting, &c, to ſuſfer as a pirate, 11 
12 N. 3. c. 7. ſect. g. | 
Trading with pirates, 8 Geo, 1. c. 24. 
Planuc. See Quarentine. 
Poiſering. Ot malice prepenſed, tr Ed. 6. c. 12. 
ect. 13. 
4 Fip:jb reerfants. Refuſing to abjure, or not departing 
the realm within a time limited, or returning w.thout 
the King's leave, 35 El. c. 1. ject. 3. 35 El. c. 2. 
ſect. 10. 
Prieſis and jeſuits. They who receive, relieve or 


maintain them knowingly, 27 L. c. 2. fect. 4. 
Prifancre, 


Herſesſteuling, By 37 H. 8. c. 8. fect 2. 1 LA. b. c. 


18 El. c. 7. 22 Car. 2. C. 5. 384 F. & M. cup. 9. 


; 
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f 


4 n 2 N ; * 22 


Acc | 


5 dats. I PPC 


er #4. 4 x * 5 | 


2. c. 6. ſect. 17. 5 


26 Ges. 2. c. 6. ect. 18. 


c. 46. ſect. 3. 


other, 21 Fac. 1. c. 26. 
Recvdery. Acknowledging it in the name of another, | 


and returning, 25 Geo. 2. c. 37. ſect. 10. See Black act, 


c. 5. fect. 5. See Proceſs. 
Robbery. Of churches, or ſacrilege, 23 H. 8. c. t. | 


c. . £4. 6.c. 12. | 


V. SA. c. 23. 


5 * 1. 

Priſanene Taking the beneſit of inſolvent acts and 
forſwearing themſelves, 3 2. c. 13. ſccl. 17. 1 
Geo. 3. c. 17. ſecl. 26. 5 Ge. 3. c. 41. 3 

Reivüng — up their effects, or concealing to 
the value of 20 J. 28 Geo. 2. c. 13. ſecl. 39. 1 Geo 3. 

. 17. ef. 46. 

p ——— ons ported for aſſiſting priſoners to eſcape, and 
returning, 16 Geo. 2. c. 31. ö 

Privy counſellors. They who attempt to kill, or to 
ſtrike or wound them in the execution of their office, 
9 Ann. c. 16. 


Praceſs. Perſons diſguiſed, abetting rioters who oppoſe 


the executing of proceſs in pretended privileged places, 
9 Ces. 1. c. 29. ſet. 3. 


zarentince. Not performing it, 7 Geo. 1. c. 3. 
8 2 c. 8. 1 Geo. 2. c. 13. 6 Ceo. c. 34 26 Ges. 2. 


r. 6. - 
Maſters of ſhips offending againſt directions of 26 Geo. 
2. c. 6. ſet. 2. ; 
— A the having infected perſons on board, 26 
Geo. 2. c. 6. ſett. 3. 
Refuſing to perform quarentine, 26 Geo. 2. c. 6. ſe. 8. 
Sound perſons entering lazaret, and eſcaping before 
they have performed quarentine, 26 Ges. 2. c. 6. ſect. 10. 
— 27a of quarentine neglecting duty, 26 Geo. 


Concealing or clandeſtinely conveying letters or goods, 


Rape. By 18 El. c. 7. ſed. 1. | 

Carnally knowing a woman child under the age of ten 
years, 18 EL. c. 7. ſect. 4. 

Rebels. Pardoned and returning from tranſportation, 
or going into the dominions of France or Spain, 20 Ges. 
2. c. 46. ſect. 1. 


Perſons aiding them to ſuch purpoſes, 20 Ges. 2. c. | 


46. ſect. 2. 
Or holding correſpondence with them, or with perſons 
employed by them, by letters cr otherwiſe, 20 Geo. 2. 


Recognizance. Acknowledging it in the name of an- 


21 fac. 1. c. 26. : 
Reſcue. Reſcuing convicts from tranſportation, 6 Geo. 


1 c. 23. ſect. 5. 


Retcuing any perſon committed for, or found guilty of | 


| 5 or going to execution, or during execution, 25 
Geo. 2. c. 37. ſect. g. 

Perions tranſported for reſcuing the body of ſuch of- 
fenders, after execution, from the ſheriff or ſurgeons, &c. 


Letter threatning, Turnpike. 


F E L 
as if the money ſecured by ſuch bonds, Ac. had been 
ſtolen, 2 Ges. 2. c. 25. ſect. 3. and fee 31 Geo. 2 cap. 


22. ſect, $1. 
{Fenders ordered to be tranſported for aſſault with 
intent to rob, breaking gaol or eſcaping, 7 Ges. 2 c. 21. 
ect. 2. 
þ Rogue. Pranded, and afterwards offending, 1 Fac. t. 
c. J. repealed by 12 Ann. ft. 2. c. 23. 
Gacrilege. See Robbery. 
Sea. Treaſors, robberies, felonies, murders and con- 
federacies done upon the fea, 28 H. f. c. 1s. ſect. 3. 
Scamen. Perſonating them to receive their pay, 3t 
| Ges. 2. c. 10. ſect. 24. 
| CShbeepſtealing. By 14 Geo. 2. c. 6. extended to bull, 
cow, Sc. By 15 Geo. 2. c. 34. | 
Ships. Deſtroying them wilfully, 22 F 23 Car. 2. 
c. 1. fect. 12. 1 f. 2.c.9 


4. . C. 12. 
11 Cc. 1. c. See Robbery, Wreck. 
Shooting, SC Black act. 
Siuices, Sce Turnpile. 


Smuggling. By 8 Geo. 1. c. 18. 
Aſſembling armed for running of goods, 19 Ges. 2. 
ce 34. ſect. r. 
Perſon tranſported for aſſiſting in running goods, and 
returning, 9 Ges. 2. c. 35. ſect. xo. 
Perſons convicted of running goods, returning from 
tranſportation, 8 Ces. 1. c. 18. ſect. 6. See Cuſtoms. 
Said lers. Departing without licence, 7 H. 2. c. 1. 
3 H. 8. c. 5. 2& 3 Ed. 6. c. 2. fect. 6. | 
| Wandering without teſtimonial from juſtices, 39 El. 
c. 17. fect. 2. See Forgery. 
Departing within the from the ſervice of thoſe 
| way" rg them to 2 — 39 El. c. 
17. fect. 4. 
Inliſting or eauſing others to inliſt in foreign ſervice, 
9 Ges. 2. c. 30. | 


Accepting commiſſion from the French King. Conti- 
nuing in the French ſervice after 29th of September 1757. 
Contracting to inliſt in foreign ſervice, 29 Geo. 2. c. 17. 
| FSouth-Sea company. Officer or ſervant imbezzleng 
their effects, 2 2. c. 11. ſect. 3. See Forgery. 
S. K. bonds. > Forgery, Rabbery. | 
Statute, Acknowledging it in the name of another, 
21 Fac. 1. c. 26. | 
| Ftalen goods. See Helping to ſtalen grods. | 
Stores, Embezzling them to the value of 20. or of- 
fending againſt 31 El. cap. 4. concerning embezzlament 
of ſtores, 22 Car. 2. c. 5. ſect. 3. 
| Tranſperted. Felons returning within the time, 4 Geo. 
1. c. 11. 6 Geo. 1. c. 23. 16 Geo. 2. c. 15. See Reſcue. 
Trees. See Black act. 


* 


— lac 


Turnpiler. Deſtroying them, or locks, ſluices, or 


Rirters. Aſſembled to the number of twelve, and con- floodgates, or reſcuing ſuch offenders, 8 Ges. 2. perpetual 


tinuing together one hour after proclamation, 1 Geo. 1. 
|. 2. 6. | 
Pulling down buildings, r Geo. 1. ff. 2. c. 5. fect. 4. | 
Or hindring proclamation being made, 1 Geo. 1. fl. 2. 


25 H. g. c. 3. 1 Ed. 6. c. 12. 53 C 6. El. 5 c. 9 & 10. 
In or near the highway, 23 Hen. 8. c. 1. 25 H. 8. 


In booths or tents in any fair or market, 5 £ 6 Ed. 6. 
c. 9. 


5. ſect. 1. | | Warren. 


by 27 Geo. . & 16. N 

See Black act. 

Wharf. See Robbery. 

Witchcraft. By 1 Fac. 1. c. 12. repealed by g Ges. 2. 


"'S 

Mad. See Black act. 

Wool and woallen manufactures. Unlawful exporters 
returning after tranſportation, 4 Ges. 1. c. 11. ſect. 6. 


Oppoſing officers of cuſtoms, exciſe, &c, in ſeizing 
wool, 12 Ge. 2. c. 21. ſect. 26. 


In dwelling-houſes, ſhops, warehouſes, coach-houſes, 
or ables, 23 H. 8. c. 1. 25 H. 8. c. 3. 1 Ed. 6. c. 
22. $S&6F£46c.090TWWw 30 HK. 15. 30. 
12 Aun. c. 7. ' 
On board any veſſel, or any wharf, to the value of | 
405. 24 Geo. 2. c. 45 F ; 

Stealing furniture c. from lodgings, (if above 124. f 
value) 3& 4 V. & MI. c. 9. fect. 5. | 

Stealing Exchequer orders, tallies or other orders in- 
titling perſon to annuity or ſhare in any parliamentary | 
fund, or Fxchequer bills, bank notes, $9u75-Sea bonds, 


£aft-India bonds, dividend warrants of bank, South-Sea, 


Eaft-India or other company, bills of exchange, navy 
bills or debentures, goldſmiths notes, or other bonds or 
warrant, bills or promiſſory notes, Cc. is felony the ſame 


Deſtroving woollen goods, or rack, or tools, 12 Cs. 
1. c. 34 ſect. 7. See Cloth. 

Women. Stealing them, and marrying or defiling them, 
having lands or goods, or being heirs apparent, 39 N. 
c. 9. | 
Aker conviction of an offence tha: was within clergy, 
ouſted of it on conviction of any other felony, 5 & 
W. M. c. . 5 

Wreck. Making holes in ſhip in diſtreſs, or ſtealing 
pump, 12 Ann. ft, 2. c. 18. ſect. 5. 

Plundering ſhipwrecked goods, or beating, Sc. with 
intent to kill, or otherwiſe obſtructing the eſcape of any 
perion from ſuch ſhip, or putting out falſe lights with 
intent to bring any ſhip into danger, 26 Ges. 2. c. 19. 


See Arceſſary, ante. 


See 
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see Cixn GY. And for the ſeveral ſpeciet of felony, as | 
Murder, Burglary, e, Sedomy, Larceny, and many 
others, ſee the reſpefive beads. 
FELONY UNDER COLOUR OF LAW. A 
man came to Smithfield market to fell a horſe, and a 
jockey coming thither to buy a horſe, the owner deliver'd 
his horſe to the jockey to ride up and down the market 
to try his paces z but inſtead of that, the jockey rode 
away with the horſe: this was adjudged felony. Acling 82. 
Coming into a houſe 2 a writ —_ execution, 
and carrying away the goods, is felony. 2 Fent. g. cites 
Farr's — Sd. 254. 'Paſcb. 17 Car. 2. B. R. The 
King v. Farr. 

A. comes into a ſeamſtreſs's ſhop and cheapens goods, 
and runs away with the goods out of the ſhop, openly 
in her fight; this is felony. Reym- 276. Chiſſer's caſe.— 
So, under colour of outlawry, to take a man's goods, 
when the officer knows there 15 no outlawry, is felony.— 
So ſuing a replevin to get another's horſe, and then run- 
ning away with the horſe. — So by ejectment falſly ob- 
tained getting into polſeſiion of a houſe, and converting 
the goods. Paſch. 31. Car. 2. in Scacc. Raym. 275. in 
wy © he felony, until fuch ſpecial 

ſpecial truſt prevents the „until ſuch ſpect 
truſt K. — Paſch. 8 Geo. 2. 8 Mad. 76. Ning 
v. Maſon. But when that truſt is determined, the party 
may be guilty of felony ; as where a carrier carries 


to the place appointed, and after carries them away, and 


diſpoſes of them, this is felony ; becauſe by bringing them 
to the place appointed, the bargain for his bringing them 
is determined, and the polſeſſion is then in the firſt owner. 
Keling $3. cites 13. Edw. 4. g. 6. —So, if one delivers 

to a r in London to carry to a certain place, 
and he takes them and carries them away to another 
place, and there opens and diſpoſes of them; this is felo- 
ny; whichſeemsto be warranted by the 1 3 Edw. 4. g- id. 

FELTRUM, A courſe hat, a felt. See FL T Tun. 
FPEME COVERT, Is a married woman, who is alſo 

ſaid to be covert-baren. 27 Eliz. 3.SeeBaroN AND Feme. 

FEME SOLE, (Fr.) A woman alone, that is, ſingle or 
unmarried. See BaROx A&D FEME. 

The office of reaper or mower of the mænor of D. was 
granted to a feme with a fee of 20 quarters of corn 
yearly, for exerciſing the ſaid office for term of her life. 
Br. Grants, pl. 127, cites 30 Af. 4- | | 

A woman may be a commiſſioner of ſewers, and the 
ordinances ard decrees of ſewers made by her, and the 
ether commiſſioners of {ewers are not to be irape ⁊ched for 
the cauſe of her ſex. Calls of Sewers, 201, 202. cites 
Ciunteſs of Warwick's caſe. 

The y of a caſtle was granted to a feme to be 
excrciſed per ſe vel deputatum ſuum; and held, that it may 
be good, tho? it was objected, that it appertains to the 
war, and to be executed by men only. Mich. 1 Fac. 
B. R. Cra. J. 18. Lady Ruſſel caſe. 

A woman was appointed by the juſtices to be governeſs 
of a workhouſe at Chclmsford ; and it was moved toquaſh 
the order, becauſe it was in the nature of a houſe of cor- 
rection, and ſo the office was not ſuitable to her ſex. 
But per cur. abſente Halt, Tis a good appointment, and 
ſhe may be capable of executing the office, either by her- 
| felf, or deputy, as the Lady Broughton did, who was 

keeper of the Gatehouſe at Weſtminſter. 3 Salk. 2. 
ciies Iieb. 2 Ann. Anon. 7 

In an ſumpſit, for money had and received to the 
piaintiſf's uſe, tried in London, coram Lee Ch. J. the fol- 
I»wing caſe was made for the opinion of the court of 
B. R. vg. That upon the death of Robert Bly, ſexton of 
the pariſh church of St. Botolfb's without Alder ſpate, two 
candidates offered themſelves to be elected in hw room; 
g. the widow of the ſexton deceaſed, and the plaintiff: 
that upon caſting up the books, the plaintiff appeared to 
have a ma'ority of male votes, but that afterwards, the 
widow polled 30 women, and then ſhe had the majority; 
that the widow, and all the female voters were hou'c- 
keepers, paying cot and lot, and to all pariſh rates and 
aſſeſſments. And the firſt queſtion was, whether a wo- 


man was capable of this office ; 2dly, Whether women | 


5 


F E M 


bar, it was relolved, that the office of ſexton was no 
publick office, nor a matter of ſkill or judgment, but 
only a private office of truft, viz. to take care of the 
church, the veſtments of the mini:ter, and the bcoks, 
Sc. of the pariſhioners; and therefore a woman was 
very proper to execute it, and if there was any thing to 
de done in this pariſh by a ſexton, net proper for a wo- 
man, {as in every place the office varies in ſome reſpect or 
other,) the court ſaid, the cafe was defec̃tive in not ſetting 
it forth. And ſecondly, it was reſolved, that being a 
matter of no public concern, but only relating to them- 
ſelves and the reſt of the pariſhioners, women have like- 


| equal intereſt in the church, Sc. as the malt pariſhio- 


| 


ners, and therefore ougkt to have an equal righi to ap- 


point a pericn tv take care of it. 13 I in. Abr. 159. Trin. 
13 Ces. 2. B. R. Olive v. Ingram. 

FMI SOL. MERCTi ANT, Is where the feme trades 
by herſelt in one tr. de, with which her huſband dath not 
| meddle, and buys and fells in that trade; there che teme 
ſhall de ſ:ed, aud the huſband named only for ceniormity; 
and it judgment be given againſt him, exccution all be 
only againſt the feme. Crs. Cer. Cg. #./ch. 3 Car. C. B. 
Langbem v. Bewelt. 

Such a feme may ſue an action without her huſpand; 
per Wray Ch J. Paſch. 31 Eiiz. B. R. Le. 131. in the 
caſe of Chamberlaine v. Thorp. 

Every feme fole, which tradeth in Londen, is not a 
merchant. Cra. C. 69. Lengbam v. B. wett. 


plaii tiff brought his action in the iheriff's court in Londan 
againſt the defendant and his wife as a feme {ole mer- 
chant, and had a verdict; :nd how that by cuſtomin the 
city of London the Lord Mayor is Chancellor, and may 
call cauſcs beiore him out of the ſheriff's court, and rule 
them according to equity; and ſhews how that the Lord 
Mayor had called this cauſe before him, and ordered the 
plaintiff ſnuuld > and that the defendart 
ſaculd pay cofts within 14 days; and that ſhe ſhould 
pay the debt by 50 r. quarterly, or elſe that execution 
ſhould go; and that this was the reaſon why he could not 
make execution: The court held the return ſufficient, 
and the cuſtom reaſonable, tho? it had of late been abuſed. 
Skin. 67. Mich. 34 Car. 2. B. R. Barns v. Barxs. 
| Caſe was brought in the Mayor's court upon an indeb. 
| aff. for 574. according to thecuſtom of the city. The 
evidence was for goods fold to the defendant's wife in her 
life; the jury found, that defendant had been a freeman, 
| buc left off his trade 20 y ears before, and turned difſentirg 
teacher, but the wife lived apart from him within the 
| liberty of the city, and exerciſed the art of making 


— 


garret; that ſhe had goods of the plaintiff to carry en 

her trade, amounting to 57/. and that after ny & 
the defendant promi:ev 7-5 ment; judgment was given by 
Rider for the defendant, and he declared, that eh was 
| of the fame opinion. Mich. 2 V. & M. Show. 183. 
Fabian v. Plant. The Reporter who argued this caſe 
for defendant, makes a quere, and ſays it deſerves conſi- 
deration, if ſuch a feme ſole trader dies, and leaves an 
eſtate, and the huſband poſſeſſes himſelf of it, if he ſhalt 
not be anſw erable for her debts. 


over ſea, or of another trade, or never intermeddle with 
her trade, ſhe is within the cuſtom. Show. 18,4. in the 
caſe of Fabian v. Plant. cites et. g, 10. sr if both 
exerciſe the ſame trade diſtinctly by theraſclves, and not 
intermeddle with one another, Het. g, 10. Paſch. 3 Car. 
C. N. Beret v. Langham. 

A wcman, whoſe huſband had left her above twelve 
years before, had carried on a trade in her own name as 
a widow, and gave receipts in her own rame, being ſued 
far a debt contracted in the way of her trade, gave co- 
verture in evidence, and fav? evidence of her huſband's 
being lately alive in Jrelund; and Halt Ch. J. directed 


Mad. 603. Mich. 13 W. 3. Suan. 


could vote in ſuch cle ion. After titee arguments at | 


A. widow 


wiſe a right of election of ſuch officer; for they have an 


In a writ of execution the ſheriff returned, that the 


e, and the hu. hand no ways intermeddled; that 
e paid her own rent, kept no ſhop but worked in the 


If the huſband relinquiſh, or become bankrupt, or be 


the jury to Fnd for ihe defendant, and fo they cid. 12. 


4 
; 
. 
LY 
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it 
of 


vas affirmed; and per cur. the 
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4. widow and adminiftratrix of B. uſed to deal in tea in 
B. life-time, and bought four tubs of C. at ſo much per 


of which A. paid for and took away; leaving 
— for 92 bo three. Ruled at Guildhall, 


per Halt Ch. J. that the huſband was liable on the wife's 


tract, becauſe they cohabited:. Paſch. 3 Ann. 1 Salk. 
— La gert v. Adminiſtratrix of — See LonDON. 
*'EMELLA, A woman. Flet. lib. 2. c. f. p. 17. 
FENCE, Is a hedge, ditch, or other incloſure of land 
for the better manurance and improvement of the ſame. 


If A be bound to incloſe igaitift B. ahd B. againſt C. 
out of C.'s land into B.'s land; and 
land of A. in this caſe A. ſhall not have 

inſt C. But if A. be bound to incloſe againſt 
's beaſts eſcape into A. s land, and thence in- 
D. a firanger; there D. ſhall have 
put to 2 curia claudenda againſt A. 


owner; but if after notice he ſuffers them to continue 
there, he ſhall be puniſhed, though it be through my de- 
fault. 


49- 
B. lands, whereupon A. agreed to 
and maintain them. 


> 
1 


5 
in 


ind. A4. brings treſpaſs. Per _ 
agreement is no bar to treſpaſs, though by 
; but his remedy is by an action of caſe on the pro- 
if without deed, or on covenant, if by deed. 
1. and 42 Ni. B. R. Cro. E. 70g. Nowell 


breaking another man's 
the breaking of it, he 
the caſe againſt the party that brite 
Roll. J. Mich. 24 Car. B. R. Sti. 131. in caſe 


erk 
Hh . 
HH 

FE 

ie 


F 


mind, been repaired by»the tenants and occupiers of B.'s 


| cloſe. The fence was not repaired, fo that B.'s cattle 


tame into A.'s cloſe; 4. brought an action on the caſe 
againſt B. ſetting forth this matter, and had j 
in C. B. and upon errot brought in B. R. this jud 
plaintiff has made himſelf a 
ſufficient title in his declaration, by ſhewingthedefendant 


| hound to this charge by preſcription, which preſcription 


is ſufficiently alledged; for by t enentes is mearitthe owners 
of the fee-fimple, and by cccupatores thoſe that come in 
under them. That teuenter is ſo taken, appears by the 
writ De curia claudenda, which is a writ of right, and 
lies only for a tenant in fee; and as this is a charge upon 
the land, which runs with it, thete is good reaſon w 

every occupier ſhould be bound; and it is ſufficient for 
the plaintiff to charge the tenentes, and occupatares; be- 


cauſe it is impoſſible, that he, who is a ſtranger, ſhould 


be able to know, and ſet forth their particular eſtates, | 


titles, and intereſts ; but the preſcription is annexed to 
the tenentes, that is to ſay, tenants of the fee; yet, on 
a traverſe of the preſcription, it would be good evidence, 
that the tenant for years have from time to time fenced, 
and repaired ; for perhaps the eſtate has not ſince time 
of memory been the actual occupation of the ownet of 
the fee. 1 Salk. 335, 336. Mich. 9 Ann. B. R. Star v. 
Rovkſty. 

Far more learning on this ſubject, ſee 13 Vin. Abr. 
tit. Fences. See alſo tit. ApyROVEMENT, IxcLosukx. 

FENCE-MONTH, (Menſis vetitus) Is a month wherein 
it is unlawful to hunt in the foreſt, becauſe in that time 
the female deer do fawn. It being always fifteen days 
betore Midſummer, according to the charter of the foreſt, 
vis. In initis quindecim dierum ante ſeſtum Sancti Johan- 
nis Baptiſte, quando Agiſtatores naſiri conveniunt pro feo- 

Vo. I. Ne. 73. 


t for want thereof, B.'s beaſts break into | 
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natione beftiarum rum; and it doth end fifteen daye. 


after Midſummer, which is upon St. Ori Day : And 
here obſerve, that every common month is but twenty- 
eight days, but the fence- is thirty-one days, 
Foreſta de Pickering, fol. 20. Serjeant Fleetwood, im his 
Collection of the Foreſt Laws, f. 5. faith, That the 
month hath always been kept with watch and ward in 
every bailiwick the whole foreſt fince the time 
of Canutus. Mamas Foreſt-laws, cap. 23. and 20 
Car. 2. c. 3. Some antient foreſters do call this month; 
The defence-month, becauſe then the deer are to be defen- 
ded from ſcare or fear. There are alſo certain defence- 


months, or ſeaſons for | 
7 Ir pon I 
r taken ſball be in defence ; 

vi aur „ unto 
2 — 


Sr. f 
28. 


Wi of « - . * : . 

FEN 5 (Paludes) Are low grounds, or lakes, 
for water; for the drawing whereof in this kingdom ſe- 
veral acts of parliament have been made, vis. 

For draining of Deeping fen, &fc. 16 U 15 Cav. a c. 
11. 11 Geo. 2. c. 

For draining Cawdle fen in the iſle of Ely, 11 Gen. 2. 
Par draining Dreping fens in Lincolnſbire, 11 Geo. 2. 
| Fer draining Hal fen, fe. 21 Geo. 2. c. 18. 22 Gee. 


c. 
4 


2. c. 11. 
For draining Cy well fen, Ac. 22. Geo. 2. c. 16. 
82 Whittleſey ſen, 26 Ges. 2. c. 19. 
or 


For draining certain fen lands 


_ of Cambridge, 31 Geo. 2. c. 
teris and ; in 

Fot draining certain fen lands in 
ſham and Pidley, with Fenton, and the pariſh of Colne, in 
the county of Hunti 32 Geo. 2. c. 13. 

For draining the on both ſides of the river V. 
| thim, in the county of Lincoln, 2 Geo. 3. c. 32. | 
uhr 
Ges. 2. c. 18. the offence in ſetting fire to en- 
ines for draining the ſeveral ſens to which theſe acts re- 
5 By the 22 Geo. 2. 


c. 11, 16, 19. 29 Geo. 2. c. 22. 30 Geo. 2 c. 32. 


3» 36, 36. 31 Geo. 2. c. 18, 19. 32 Geo. 2. c. 1 
ES offenders malici _ 


dy | for w cay ef the wank he @ileing: the Gees hes to 


which theſe aQs relate, may be tranſported for ſeven 

i years. 

For other matters, ſee BzepronD Lever, Mansnss. 
FENWICK, (Sir Fobn) How attainted, ſtat. 9 W. 3. 

4 


| FEOD, or FEUD, Is a right which the vaſſal hath in 
land, or ſome immoveable thing of his lord's to uſe the 
fame, and take the profits thereof hereditarily : Rendring 
| unto his lord ſuch feudal duties and ſervices as belong to 
military tenure ; the mere propriety of the ſoil always re- 
i maining unto the lord. Spelman of Feuds and Tenurer, c. 1. 
 FEODAL, / Feodalis vel feudalis,) Of or belonging to 
the fee, fee-farm, or fee-ſimple. * Stat. 12 Car. 2. c. 24. 
| FEODALITAS, Feodality or Fidelity, paid to the 
lord by his feodal tenant. Fecit ſeodalitatem ſuam, 
prout decet, dicta domino. Cartular. Rardingſ. MS. 
Cowell, edit. 1727. 
FEODARY, FEUDARY or FEUDATORY, (Fu- 
datarius) W as an officer in the Court 7 Wards, appointed 
| by W 2 of that court, by vi the ſtatute 32 H. 8. 


Caſte 


F 0 


Cop. 46. to de preſent with the eſcheator in every county | 


at the finding of offices, and to give in evidence for the 
King as well for the value as the tenure : His office aifo 
was to ſurvey the lands of the ward after the office 
found, and to return the true value thereof into court; 
to aſſign dower unto the King's widow, to receive all 
the rents of the ward's lands within his circuit, and to 
anſwer them to the receiver of the court. This officer 
is mentioned 32 H. 8. cap. 46. and is wholly taken 
away by 12 Car. 2. cap. 24. And in ſome ancient 
writings it appears, that noblemen had their particular 
feodarres. Flumfrey count de Stafford & de Perch, ſeigneur 
de Tunbridge & de Cauz, a naſtre feodier en le count de 
Warwick, Ac. Saches que nous, Cc. Dat. 17 H. 6. 
well, ed. 1727. See Kenne?”s Glaſſ. on the word Feodary. 

FEODATARY, The tenant who held his eſtate by 
feedal ſervice. Theſe grantees, to whom lands in feud or 


"fee were granted from a ſuperior lord, were called gene- | 


rally in Latin, bomines, men, or bomagers, and in 
ſome other writings are termed vaſſals, feuds, and feu- 
dataries. At the firſt inſtitution of beneficia, or fees 
(as they were afterwards called) they were revocable at 
the will of the lord, patron, or donot, when he pleaſed. 
Afterward were granted for a year, and then for 
the e 
they became ſutceſſive to the heirs male, and by degrees 
hereditary to the female. Cowell, edit. 1727. See Dr. 
Br + 10 5 » | 
rf oortas 105 8 tas, Fealty. Tis mentioned in 
Thorn, Anno 128 1. Facit ei redu/tum, relevium, feodita- 
tem, ſeam curie, e. | 
FEODUXM LAICUM, A lay-fee, or land held in fee, 
from 2 lay- lord by the common ſervices to which mili- 
tary tenure was ſubjected; in oppoſition to the eccleſt- 
aſtical holding in frank-almaigie diſcharged from thoſe 
burdens. ' See Kennet's Gloſſary. | 
FEODUM MILITIS, or MILITARE, A knight's 
fee, which by vulgar computation contained four hun- 
dred amd eighty acres, as twenty-four acres made a vir- 
gate, four virgates a hide, and five hides one knights 
- fee, for which the common relief paid to the King or 
other lord was one hundred ſhillings ; yet no doubt the 
meaſure was uncertain, and differed with timesandplaces. 
Cowell, edit. 1727. Kennet*s Gl ary. | 
FFOFFAMENTO VETERI ET NOVO, or DE 
FEOFFAMENTO VETERI ET NOVO. Theſe 


Phraſes began in the reign of Hen. 2. when thoſe knights | 


or military tenants, who had been enfeoffed in any fees 
or parts of a fee, at or before the death of King 1. 
were faid tencre feada de veteri feoffamento. But thoſe, 
who had been infeoffed in their lands after the death of 
the ſaid King, were faid fencre de nov? feoffumenta, Co- 
well, edit. 1727. See ESTATE. . 
 FEOFFMENT, (Feoffamentum,) By the opinion of Si 
Thomas Smith de Repub. Anglor. lib. 3. cap. 8. and Weſt, 
fart 1. Symb. lib. 2. ſe. 280. is deſcended from the 
Gothick word feudum, which we interpret fee, and ſigni- 
fieth danatianem feudi : But (as the fame We/t addeth) it 
ſignifieth in our Common law any gift or grant of any 
honours, caſtles, manors, meſſuages, lands, or other cor- 
poreal and immoveable things of like nature, untoanother 
in fee-ſimple, that is, to him and his heirs for ever, by 
the delivery of ſeiſin, and the poſſeſſion of the thing 
given, whether the gift be made by deed or writing: And 
when it is in writing it is called à deed of feoffment, and 
in every feofſment the giver is called the feoffer, ferffutor, 
and he that receiveth by virtue of the ſame, feoffee, feof- 
fats. And Littleton faith, That the proper difference 
hetween a feoffor and a donor is, that the feaffor giveth in 
fre · ſimple, and the donor in fee-tail. Lib. 1. c. 6. It 
1s the ancient and moſt neceſſary conveyance, becauſe 
folemn and publick ; and alſo becav'e it cleareth all diſ- 
ſeiſins, abatements, intruſions, and other defeaſible eſtates, 
where the entry of the feoffor is lawful, which neither 
Fine, recovery, nor bargain or ſale by deed indented and 
inrolled doth. Epbron enfeoffed Abrabam, Gen. xxiii. v.11. 
See Co. an I. itt. lib. 1. c. 1. . 1. Covell, edit. 1727. 
As all property in lands began by occupancy, ſo it 


ſeems the firſt method of transferring property was by of delivery is requiſite to the perfection of the charter; 


F E © 
inveſtiture ; for as no man could originally appropriate, 


it to his own ule; ſo no man could transfer but by a 
ſolemn and publick delivering of the poſſeſſion, and the 
ceremony uled in ſuch act of delivery is in our law called 
livery and ſeiſin, and is thus defined, Solcmnis rei feudalia 
traditio ſub preſtatione fidei coram tcſlibus vaſſuls ſacla. 
Spelm. Gl:fſ. 510. 8 
| The end and deſign of this inſtitution was, by this 
fort of ceremony or ſolemnity, to give notice of the tranſ- 
lation of the feud irom one Rand to anotlicr ; becaute 
if the poſſeſſion might be changed by the private agree- 
ment of the parties, ſuch ſecret contracts would make it 
| difficult and uncertain to diſcover in whem the ſtate was 
| lodged, and conſequently the lord would be at a loſs of 
whom to demand his ſervices; and ſtrangers <qually per- 
plexed to diſcover aꝑainſt whom to commence their ac- 
tions for the proſecution and recovery of thei right; to 
prevent therefore this uncertainty, the ceremony of livery 
and ſeiſin was inſtituted. 2 Bac. Abr. 482. | 
| This method of conveyance was made uſe of before 
men were acquainted with letters, and theft fore was it 
required to be on the land, or near the land, that the 
other tenants of the manor might be witneſſes of it, who 


mine all controverſies relating to ſuch tranſſa tion; and 
tho? after the ule of letters a charter of fectiment was 
introduced, yet was not this neceſſary, but cniy tended to 
the authentication or evidence of it; and fo our law de- 
termined, before the ſtatute of frauds and perjuries. 2 
Bac. Abr. 483. | 

For the better underſtanding this manner of convey- 
ance, it is thought proper to conſider, 


| . pn { livery in decd, and 


; 


therenf to s a future ; the operation thereof 
the feoffor it out e in what caſes ſeveral parcels 
wi 2 5 


by livery to one. 
3. Who may make a ferſſment, and of making it ly letter 
attorney. | | 


1. The ſeveral ſorts of livery, viz. livery in dec, ard 


very within view, or in law. 


The livery in deed, is the actual tradition of the land. 
and is made either by the delivery of a branch of a tree, 
or a turf of the land, or fone other thing, in the name 
of all the lands and tenements contained in the deed ; 
and it may be made by words only, without the deliverv 


at the door of the houſe, ſays to the feoffee, I am content 
that you ſbould enjoy this land according to the deed, cr 
Enter into this houſe or land, and enjoy it according to the 
deed ; this is a good livery to pals the freehold, becauſc 
in all theſe caſes, the charter of feoffment makes the li- 
| mitation of the eſtate, and then the words ſpoken by the 
feoffor on the land, are a ſufficient indicium to the people 
preſent, to determine in whom the freehold reſides dui ing 
the extent of the limitation; beſides, the words being 
relative to the charter of feoffment, plainly denote an in- 
tention to enfeoff. Co. Lit. 48. a. 9 C. 137. b Te- 
rotugoad's caſe. 6 Co. 26. Shary's caſe. 2 Roll. Abr. 7. 
and ſee Cro. Fac. 80. which ſeems cont”. 

But if a man without any charter, being in his houſe, 
ſays, I bere demiſe you this bouſe, as long as I live, paying 
20 J. per annum, this paſſes no freehold, but only an 
eſtate at will, becauſe the word demiſe denotes only the 
extent of the limitation of the eſtate intended to he con- 
eyed; but hare words of limitation, without ſome act. 
or words to diſcover the intention of the feoffor to deliver 
over the poſſeſſion, are not ſufficient to convey the free- 
hold]; for if a charter of feoffment be made to a man and 
his heirs, this, without ſome other act, or word to give 
| the poſſeſſion, only paſſes an eſtate at will, becauſe the act 


bu: 


bur by ſettling himſelf in the poſſeſſion and application ct 


in thoſe days were called to the lord's court, to deter- 


of any thing; as if the feoffor being upon the land, or 
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but beſides the charter of ſeoffment, there mult be ſome 
a& or words to deliver over the poſſeſſion, before the 
feoffce can enjoy it purſuant to the charter. 6 Co. 26. 
2 Roll. Ar. 7. Co. Lit. 48. Cre. Eliz. 482. 9 C. 
138. Mar, ff. 632 3 | 
© But if the te-»For had delivered the charter upon the 
land in the name of ſeiſin of all the lands comprized in 
the deed, this had been good to execute the deed, and to 
give livery alſo ; becauſe the bare delivery ot the deed or 
any other ting, in the name of ſeiſin of the land, is ſuf- 
hivery ; becauſe the intention of thoſe ſo- 
lemn acts, is only to diſcover to all perſons in whom the 
frechold is lodged ; and this end is as effectually anſwered 
by the delivery of a deed, or any thing elſe in the name of 
2 ſeiſin, as of 2 turf or a twig, the one being equally as 
viſible and notorious as the other. 9 Co. 137. 6. 138. a. 
Co. Lit. 48. a. 57. 4. 2 Roll. Abr. 7. 6 Co. 26. 
4. being ſeited of land in fee borrows 20/. of B. and 
for repayment agrees to aſſure him the land; and there- 
upon they both went to the place, where A. ſaid to B. 


| | am indebted 4 you 201. and if I don't pay you 


before. 
Michaelmas, then I bargain and ſell this land to en; and 
if I pay you then, I ſball bave my land again ; and then 
uts B. in poſſeſſion of the land; this was held a good 
— becauſe here the poſſeſſion was actually delivered 
purſuant to the agreemen::. of aſſuring the land for the 
ecutity of the money, which poſſeſſion was to be re- 
veſted on the payment of the money by A. the feoffor. 
Moor, pl. 26. Keaie's cafe. Cro. Eliz. 25. | 
The livery within view, or the livery in law, is when 
the feoffor is not actually on the land, or in the houſe, 
but being in ſight of it ſays to the feoffee, I give you 
vonder bauſe, or land, go and enter into the ſame, and take 
72 Cilftan of it acrordingly ; this ſort of livery ſeems to be 
made at firſt only at the court barons, which were anci- 
ently held ſub dia, (that is, in the open air) in ſome open 
part of the manor, from whence a general ſurvey or 
view, might have been taken of the whole manor, and 


the pares curie eaſily diſtinguiſhed that part which was 
to carry the free- 


then to be transferred. Pollex. 47. 
But this ſort of livery is not perfect 
hold, till an actual entry made by the feoffee, becauſe 
the poſſeſſion is. not actually delivered to him, but onl 
a licence or power given him by the feoffor to take pol: 


| ſeſſion of it; and therefore, if either the feoffor or feoffee 


die beſore hvcry, and entry made by the feoffee, the 


ſivery within the view becomes ineffeQtual and void; for 
„the feoffee can't after- | 


if the feNor dies before ent 
wards —— then the immediately deſcends 
upon his heir, and conſequently no perton can take poſ- 
ſeſſion of his land without an àuthiotity delegated from 
him who is the propietor ; nor can the heir of the feoffee 
enter, becauſe he 1s not the 
intended to convey his land, nor had he an authority from 
thc feoffor to take the poſſeſſion ;, beſides, if the heir of 
the feoffee were admitted to take poſſeſſion after his fa- 
ther's death, he would come in as a purchaſer, whereas 
Fe was mentioned in the feoffment to take as the repre- 
ientative of his anceſtor, which he can't do fince the 
eiiate was never veſted in his anceſtor. Co. Lit. 48. ö. 
2 Kell. tbr. 3, 7. 1 Fent. 186. Moor85. Poller. 48. 

But if the feoſſee, in ſuch caſe, dare not enter into the 


lane without peril of his life, he may claim the land, as 


near as he may ſafely venture to go, and this ſhall be 
fufficient to veſt the poſſeſſion in him, and render the 
livery within view perfect and complete; for no body is 
« bliged to expoſe his life for the ſecurity of his property; 
but when he has gone as far as he may with ſafety, the 


law very reaſonably looks upon ſuch intention to be as 


efcual as the act itſelf; for otherwiſe it might be in the 
power of a man, by his own act of violence, to deprive 
another of his right, and thereby to receive an advantage 
from an unlawful act. 2 Roll. Ar. 3. Co. Lit. 48. ö. 
If a man delivers a charter of feoffment to his feoffee, 
within view, and ſays, Iwill that you have the lands that 
ven fee there, the which are comprized in this charter, ac- 
e:rding ta the purport of the charter, this is a good liv 
within view ; for the charter of feoffment fully denotes 
the intention to enſeoff, and the words are a licence to 


| 
; 
] 
N 


| 


perſon to whom the feoffor. 
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the feoſſee to enter into the land, and to take the poſ- 
ſeſſion thereof, according to the charter. 2 Roll. Ar. 7. 
But if the feoffor had only delivered the charter 
feoffment within view,. and only ſhewed the feoffee the 
lands, without ſaying any thing, tho” the feoffee had ac- 
tually entered into the land, and the feoffor had after- 


wards agreed to the entry, yet this, it ſeems,. is not a 
good feoffment, becauſe the bare ſhewing of the lands to 
the _ — — no authority or licence from the feoffor 
to take poſſeſſion; and coniequently the entry being 
without any authority, can't veſt the freehold in him, 
becauſe there was no tolemn act, nor publick declaration, 
made by the feoffor, 
a real intention to c 
quent agreement of the pport an act 
which was originally void; for tho” the feoffee, af - 
ter the delivery of the charter, might have the uſufruc- 
tuary poſſeſſion as tenant at will, yet the freehold ftill 
continued in the feoffor ; for that can't paſs from one 
2972 — without ſome ſolemn or publick declaration, 

pares may, upon any diſpute, determine in whom 
the freehold reſides. Rell Abe. 7. 2 Co. 55. 6. 

If a man makes livery, within view, to a woman, 
and before ſhe enters the feoffor marries her, and after- 
wards never claims any thing, but in right of his wife, 
this is a good execution of the livery ; for the huſband 
claiming the land in right of his wife, ſhall be ſufficient 
to reduce the lands actually into her poſſeſſion, ſince he 
is the proper perſon to tranſact for her; therefore he 
ſhall be preſumed to have parted with and delivered up 
the land only in her nght. rt 7g ang. 4 Rule 
t only in i 214. 2 Roll. 
Sr. 3. Bro. Feoffment, 57. 1 Vent. 186. Pali. 53. 

So where two women were joint · tenants in fee, and 
one of them made a feoffment to a man, and livery with- 


by which the pares might diſcover 
the poſleſſion, and the ſubſe- 
can never ſu 


in view, b ing, Go and take before 
ran bo — 22 
the marriage was a good execution of the livery, becauſe 


by the livery within the view, an intereſt paſſed to the 
feoffee, which was not —_— and his 
entry after the coverture makes utmoſt notoriety . 
the thing is c of, to diſcover in whom the free- 
hold is lodged, and this entry ſhall be intended for his 
benefit ; and therefore ſhall have a retroſpe& to the li- 
very in view, to make it a perfect feoffment. 1 Med. 
91. 2 Leb. $72, 880. 1 Vent. 186. Parſons and Perus, 
Pillex. 45 to 53. 

The — within view may be made of lands in an- 
other county than where the lands lie, becauſe the tranſ- 
lation of the feud was often made at the court- baron, in 
the preſence of pares curie ; and theſe courts being held 
* 
of the manor; and therefore were proper to atteſt this 
ſort af (non, Why he lands were in à different 
county, for notwithſtanding that, ight have been 
ho nn 26 Anu was held. 
Co. Lit. 48. ö. | 


2. The ef? and operation livery, viz. the A 
3 e eperation thereo - 


the ferffor is out of poſſeſſion; in what caſes els 
will ＋ one 22 —=— parties 2 
by livery to one. | 


This ceremony was firſt inſtituted, that the pares of 
the county may, upon any diſpute 2 to the free 
hold, determine in whom it is lodged, from 


thence 
be the better enabled to determine in whom the right is. 


Hence therefore it is, that if a man makes a feoffment, 


or leaſe for lite, to commence in and makes li- 
very immediately, the livery is void, and only an eſtate 
at will paſſes to the feoffee; for the deſign of the inſtitu- 
tion would fail, if ſuch livery were effectual to paſs the 
freehold; for it would be no evidence, or notoriety of 
the change of the freehold, if after the livery made, the 
freehold ſtill remained in the feoffor ; - of the in- 
veſtiture would rather create than prevent the uncertain- 
ty of the freehold, and in many caſes would put men to 


| 


fruitleſs trouble and expence in purſuit — 
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for by that mear*, after a man had brought his præcie 
againit a perſon, whom he ſuppolcd to be tenant to the 
treehold, and had preceeded in it a conſiderable time, the 
v:rit might abate by the freehold's vetting in another, by 
virtue oi a livery made before the purchaſe of the writ. 
Another reaſon why ſuch ſuture intereſts can't be allow- 
ed to pais by any act of livery was, becauſe no man 
world be ſafe in his purchate, it the operation of livery 
might create an eſtate, to commence many years after 
the livery was made; and though they have allowed a 
future intereſt, to commence by way of lea'e, yet that 
had no fuch ill effet in making purchaſes uncertain, be- 
cauſe anciently tliey were under the power of the free- 
holder, who by recovery might deftroy them ; and now, 
un leſs fuch leaſes were made upon good conſiderations, 
they are fraudulent againſt a purchaſer ; and 'tis not te 
be prefumed, that leaſes at great diſtances ſhould be pur- 
chaſed for value. Cre. Eliz. 451. 2 Fent. 204. C. 
'Lit. 217. 5 G. 94. K 
Henee, by the way, we may account why a frechold 
in reverſion or remainder can't be granted in futuro, 
though there no ſivery is neceſſary to paſs it; as where 
I. is tenant for life, remainder to B. in fee; A4. makes 
a leaſe for years to C. and afterwards grants the land to 
D. habend” from Mich. next enſuing, for life; this 
grant to D. was adjudged void, though C. attorned to 
it after Micbaelmas, becauſe ſuch future grants create an 
uncertainty of the freehold, and the tenant of the free- 
hold being the perſon who is to anſwer the ſtranger's 
frær ipe, and was anſwerable to the lord for the ſervices, 
it were unteaſonable to permit him, by any act of his 
on, toy prevent or delay the proſecution of their right. 
Cra. Elia. 451. 2 Fen. 204. Co. Lit. 217. Co. 94- 
b. 2. C. 55. Buckler's caſe. 2 And. 29. 2 
Cr. Eliz. 450, 585. Hab. 170, 171. 5 C. 94. 
1 Rol. Rep. 261. | 
But where a man makes a leaſe to commence from 
Michaclmas, and after Michoelmas makes a livery and 
leifin, this is ſufficient to paſs the freehold, becauſe in 
this caſe, at the time of the livery made, the poſſeſſion 
and trecheld were actually transferred to the leſſee, and 
did not remain in the leſſor, after the —＋ 7 
314. 


which gives notice of transferring the freehold. 
Ca. Fac. 563. Greemusad ver. Tyler. Cre. Fac. 458. 
3 Pulft. 2900. Smith ard Bale. | 

Yet i the feoffor had made a letter cf attorney to 
give ſivery, the attorney could not give livery after Mi- 
ebaclmas, unleßh an expreſs authority were therein con- 
taincd for it ; becauſe the natural import of ſuch autho- 
rity is to give livery imrnediately, and the authority of 
the repreſentative can't evtend beyond the delegation. 
| Cre. Fac. 563. Hab. 314. 

J. by indenture demiſed to B. habend. a die datts 
(which was the 1oth of [fune) indenturæ prædict. for his 
lite, with a letter of attorney to make livery ; the at- 
torney made livery the 23d of July following, and the 
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and therefore if ſuch ſeoſſments were allowed, the in- 
| diſcover in whoa the freehold is lodyrd. that it u ou 
| often miſlead the jories in ſuch inquirics ; be ſides, it were 
ab urd to ſuſſer a man to reſerve a particular eſtate to him- 
ſelf, and thereby in the fame contract be toth feoffor ard 
fevffee. Cro. EE. 344, 345. Ppt. 47, 48. 2 Kal. 
Abr. 7. Callard and Coiturd, Hob. 170. Co. Lit. 48. 
Aer 687. 

If a ſcaſe for years be made to A. the remainder to 
B. tor lite, and livery 


himfelt, becaule the poſſe ſſion can't be delivered to him, 
for that belongs to A. during the term; the livery there- 
fore muſt be made to 4. who is to rect ive the polſciſion, 
and ſuch hvery actually vcils the freehold in B. becauſe 
the picſu ption is, that every man accepts ef a gift, 
which is for his intereſt; and A. is looked upon as the 
attorney of B. io take the livery, becauie he having an 
immediate intereſt in the land, is the o perſon to hom 
the poſſeſſion can be delivered; for B. has ro immiedi- 


ceive it himſelt, by coniequence hi can't depute another 
to take it. Lit. ſed. 60. 5 C. 94. 6. Ce. Lit. 49. 
2 Rol. Abr. 8. | 

But this livery 
2 livery within the view will not paſs ibe freehold to E. 
for this livery within the view being anciently made in 
court, could only be made by the immediate romagers ct 
| the court from the one to the other; bur A. in this caſe 
| being no homager to the court, ſince he was only leſſte 
| for years, was not capable of ſuch livery within the 

view. G. Lit. 49. b. 2 Rell. Ar. 6. 
And this livery to A. muſt be made to him before 
actual entry and poſſeſſion, by virtue ot the leaſe, becauſe 
if the poſſeſſion be once filled by the leſſee for yeare, there 
| is no vacant to be transferred by the livery, for 
guod ſemel meum eſt ampiius meum efſe non peteſt; no man 
can receive that from another which is already in his 
poſſeſſion. Lit. ſect. 60. Co. Lit. 49. 5 Ca. 94. Moor 
14. Co. Lit. 216. a. Plow. 156. 4. 

If a leaſe tor years be made to A. remainder to the 
right heirs of B. and livery and ſeiſin is made to A. vet 
the freehold does not pa's from the leſſor ; and tireretore 
the livery is void, becauſe there was no perion in being 
at the time of the livery made, in whom the freebold 
could veſt, for nen eres wivertis ; and the law will 
not endure ſuch fulure opera ion of the inveſtiture, be- 
cauſe it would create an vacertainty of the treehold, 
| which would neceſlarily pc; ex and delay all proſecuti- 
ons againſt the freehold. (. Lit. 21 7. 6. 

If a leaſe for years be r:adc to begin at Mic, 
remainder to F. S. in ſee, a d livery is made before Mi- 
| chaelmas, the livery is void ior the former reaſon ; but a 
leaſe for years may be madd 0 commence in future, be- 


livery was held to be void, becauſe the eſtate life be- 


ing by the indenture to commence the toth of Fune, the 


attorney kad no authority to change the commence- 


ment of the eſtate; and therefore having not pur- If A. makes a leaſe for five years to B. upon condition. | 


cauſe the frecholder, who is to anſwer the ftravger's 
precipe, is, notwithſtanding ſuch future intercit, cer- 


the former caſe. Piaw. 156. a. Co. Lit. 217. 


tucd his authority, by not giving livery to let the tree- | that if B. pays him rol. within two years, that then he 
hold commence, according the deed, what he did : ſhall have a fee - ſumple in the lands, and makes livery and 


afterwards was without any authority, and conſequently | 
void; but in this caſe, if the deed had not been delivered 
till after the day of the date, and the attorney had given 
livery at the time of the delivery of the deed, this had 
been a good livery, decauſe the deed of feoffment was 


to povern the livery, but the deed itſelf had no effect ill | 


the delivery; and therefore the attorney making the h- 
very at the time the deed of feoffment began to operate, 
which was to govern it, !eems to have well enough cxc- 
cuted his amhoritv. Cz. Fac. 163. Flennings and Iun- 
evardin. Mor pl. 876. Cre. Eliz. 873. 

Irn man makes a feoffment to commence after his 
own death, or makes a ſeoſſment in this manner, being 
pen the lard; I do here, reſerving an eſtate for my own 
and my wife's life, give you theſe my lands to you and 
your heirs; theſe are void feoffments, becaufe the poſſeſ- 
fon is net delivered at the time of the notortety made; 


ſeiſin to B. this paſſes the freehold immediately, and t. 
has a fee conditional, becauſe if the freehold were not to 
veſt in B. till the condition performed, it would he dif- 
ficult to determine in whom the freehold i:, for ſuch cor- 
ditions may be inſerted indeed:, which are perfected pri- 
vately between the parties, and therefore not ſo pr r to 
gorern the poſſeſſion and ſeiſin of the freehold, as the ſc- 


view of the whole county; therefore as this ſulemni:v 
was firſt appointed to give notice of the tran-ſercing the 
freehold, it follows, that from the reaſonof the in veſtiture 
the freehold muſt pals at the time of the flemrity made, 
or not at all; but if A. had made a leaſe for jiie, upon 
| like condition, to have fee, the tivery made thereon thould 
not carry the inheritance till after the contition performed, 


| hecauſe there paſt a certain frechold, in all events, to the 


| leſſee, and the livery gave notice in whom it was lodged, 


ſo 


veſtiture would be fo far from being an evidence, to 


is made, the frecheld is well 


conveycd to B. but this livery can't be made to BE. 


| ate right to the polleſſion, and ther-tore as he can't te- 


muſt be male to 4. upon the land, for 


tain and known, and therefore not within the rcalon dk 


lemn inveſtiture by livery, which is made in the publicæx 
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to that no man can pretend ignorance againſt whom to 
bring his præripe, which would be the mitchief in the 
former caſe, if the freehold did not paſs at the time of 
the livery made. Lit. ſect. 350. Co. Lit. 217, 

If a leaſe for years be made to A. and B. the remain- 
der to C. in fee, and livery is made to A. in the abſence ; 
of B. whether the conveyance be by deed, or without 
the livery, 'tis good to veſt the remainder in C. becauſe 
by the bare demiſe, A. and B. have an intereſt in the 
land, during the term, without any further ceremony, 
and each being equally intitled to the whole poſſeſſion, 
either may inveſt himſelf in the whole poſſeſſion by en- 
try, or reccive the poſſeſſion from the leſſor by the ſo- 
jemnity of the livery; and therefore when the whole 
polſeſſion is delivered by the leſſor, and livery mate to 
A. in the abſence of B. in the name of both, this li- 
very is ufficient to veſt the remainder in C. becauſe A. 
had as much power to receive the poſſeſſion of the whole, 
a if the leaſe for years had been made to him only, he 
and B. being jointenants by the demiſe, and thercby 
ſeiſed per my & per tout. Co. Lit. 49. 5 Co. 94. 2 
Rol. Abr. 8. | 

But if a leaſe for life had been made to C. to com 
mence immediately, and C. had appointed A. and B. h. 
attornies to take livery from the leſſor; the livery made 


to one of them alone had been ineffeAual and void, be- 


cauſe one only, without the other, had no authority 
from the delegation to receive the poſſeſſion, and conſe- 
quently what is done by a repreſentative, without an au- 
thority from the principal, is a nullity, and void; but 
otherwiſe it is, if the letter of attorney had been jointly 
and ſeverally to reccive livery. Co. Lit. 49. b. 5 G. 
94. 5. Paim. 23. 

As to the effect of livery when the feoffor is out of 
poſſeſſion, it is regularly true, that the feoffor muſt be 
actually in the poſſeſſion of the land, at the time of the 
livery made, or otherwiſe the livery will be ineffectual 
and void; becaule the deſign of the livery is to give no- 


tice of the change made of the poſſeſſion, and therefore | 


it muſt be a vacant poſſeſſion that is delivered; but it 
were ad:urd, that 2 man ſhould be permitted to transfer 
to another what he has not in himſelf; wherefore if a 
man makes a leaſe for years, or life, of his land, or has 
bis land extended by virtue of a ſtatute merchant, &c. 
and makes a feoffment 2nd livery ; the conuſee or leſſee 
being in poſſeſſion 5f the land, the livery is void, becauſe 
the land is filled by the leſſee; and conſequently, during 


the continuance of his intereſt, the feoffor can't deliver a | 
vacant poſſeſſion ; and therefore the livery, which is a | 


folemnity inſtituted to give notice of the change of the | terwards the iſſue being for B. judgment was given que 


| 


| poſſeſſion, mult be void. Co. Lit. 48. 3. 2 Roll. Abr. | 


. 7 H. 4 19.6. Dyer 33. Cro. Eliz. 322. 
M Thus if — be leſſee for years of a houſe and ſeveral 
cloſes, and the leſſee and all his ſervants being in the 
houſe, che leſſor enters into one of the cloſes, and makes 
a feoffment of it, and gives livery, this is a void feoffment; 
becauſe the poſſoſſion of part of the thing demited is the 
poſſoeſſion of the whole, for the impoſſibility, that a man 
thould be in the actual poſſeſſion of every part of the 
land at the fame :ime ; and conſequently the leſſor can't 
take poſſeſſion of the cloſe, which was filled by his leſſee 


and therefore the livery muſt be void, becauſe the fecffor 


had no vacant poſſeſſien to transfer at the time of the li- 
very made. 2 C9. 3r. b. Bettyworth's cale. Moor pl. 
397. 2 R.. Abr. 4. Ca. Lit. 48. Dyer 18. 6. | 

So it is it the leſſee for years himſelf had not been in 
the houſe, or any part of the land, yet if his wife, 
children or {crvants had been on any part of the land, 
that were {ufficient ; but the cattle of the leſſee graſing 
upon the land, without either wife or ſervant on the 
land, does not fill the poſſeſſion as to prevent the leſſor 
from entring and making a good livery to pals the free- 
hold, becauſe the cattle can't be aid to continue upon 
the land anims paſſidendi, for the benefit of their maſter, 
as a ſervant may, and in duty ought to do. Cz. Lit. 48. 
2 Rel. Ar. 4. Dyer 18. Bro. tit. Feoffment 66. but 
or 11. cnt. 

But if a man makes a leaſe for life of lands, and af- 
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livery and ſeiſin upon the land, by the aſſent of the let. 
lee, and in his preſence. this is a good livery to paſs the 
inheritance, becauſe the lefſce's permitting the feoffor to 
come upon the land, and make livery, is a ſufficievt 
quitting of the poſſeſſiun to him, either by way of ſur- 
render, or vo create a tenancy at will in the feoffor, to 
make the feoffment and hvery more effectual and valid. 
* wn Abr. 5. Shepberd and Greg. Bro. tit. Surren- 

But if the ſervant of the leſſee were only on the land, 
the livery made by the feoffor, though with the ſervant's 
permiſſion, had been void if the fervant continue! in 
poſſciſion at the time of the livery made; for while the 
ſervant continued in poſſeſſion, it muſt be only for the 
uſe and benefit of him that placed him there ; and con- 
lequently the poſſeſſion ot the ſervant muſt be looked upon 
a5 the polleſſion of the maſter ; and therefore the livery 
mult be void, betauſe it could not deliver a poſſeſſion 
which was ſt.ll filled by the maſter, and which the maſ- 
ter never conſented to part with; and the permiſſion of 
the ſervant will not admit of ſuch 2 conſtruction as was 


| nade in the precec ent ca e, becauſe the ſervant havi 


no intereſt, but in right of his maſter, could neither 
nake a {urrender, nor a tenancy at will to the feoffor. 
2 Rol. Abr. 5. 

But it has been held, where a man made a leaſe for 
years ot a houſe, and afterwards made a feoff:nent of it 
with a letter ot atiorney to make livery, and the attor- 
ney came to the houle to make livery in the abſence of 
the le ſee, and finding nobody in the houſe but the ſer- 
vant of the leſſee, who — # of poſſeſſion of the houſe 
at the deſire of the „and then the 
made livery, which the maſter approved of at his re- 
turn, faving his term, that this was a good li z be- 
cauſe here the ſervant actually quitted the — 4 and 
thereby the attorney had a vacant poſſeſſion to deliver to 
the feoffee; ſo if the atto found the leſſee himſelf 
upon the land, and hade and ouſted him, and then 
made livery, that had been good to paſs the freehold 3 
for though the ouſter had been a tortious act, yet the pol-' 
ſeſſion became thereby vacant, and the 
livery might be delivered to the feoffee. Dyer 363. 4 
2 Rel. Abr. 5. Meer gt. | | 

A. ſeiſed of land in fee, held of the Queen in ſocage, 
died, and it was found by office, that he died without heir, 
by which the lands were ſeiſed as the eſcheat of the 
Queen, and B. the heir of A. traverſed the office, upon 
which iſſue was joined, and pending the iſſue, B. made 
a deed of feoffment, with a letter 


attorney; and 


les meins le R. faient amove, and then the attorney made 
livery, after which the amovear manum was executed :; 
this was held a good feoffment and livery ; becauſe, 
by the judgment againſt the Queen, her poſſeſſion was 
defeated, and B. was reſtored to his right of poſſeſſion, 
which he might have placed himſelf in at his pleaſure g 
and therefore might transfer that to another which he 
might actually inveſt himſelf in at pleaſure. 2 Rel. Abr. 
5,0. Terry v. Brown. 

Thus if land deſcends to J. S. who enters but into 
part ot it, and makes a feoffment of the whole, and li- 
very in that part, in which he entered in the name of 
the whole, all the lands ſhall paſs; for beſides that in 
this cale, an entry into purt may be conſtrued an entry into 
the u hole, ihe feoffor having a power to take the whole 
into his actual po''-Nion at is will, the very act of feoff- 
ment, with tl.e i:very, in all the'e caſes, may reaſonably 
be taken to be a determination of his will to take the 
poſſeſſion, firce the livery and ſeoffment would be inva- 
lid + nle's he were in ps ſſeſſion. 2 Rol. Abr. 5. 

If there be A. leſſee for years of fix acres, and he 
makes a leaſe for years of three acres 22 S. and he in 
reverſiun enters upon J. S. and makes a feoffment with 


livery, this ſhall pats the three acres, becauſe by the de- 


mite of A. tor years, the poſſeſſion became ſeparate and 
divided, wh.ch was united and one under the leaſe to 
A. himſelf ; and therefore As continuing in poſſeſſion of 
his own three acres could never be in poſſeſſion of the 


kerwards makes a teoffment of the ſame lands, and makes | 
Yor. II. Ne. 73. 


other * which he had no right to during the demiſe 
to 
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bo J. S. but if A. had only made a leaſe at will to J. S. 
of thoſe three acres, the entry and livery of the rever- 
Goner had not paſſed them, becauſe J. is ftill ſuppoſed 
to be in poſſeſſion of thoſe three acres, ſince he may enter 
into them when he pleaſes, by the determination ot his 
own will; for no man can be actually upon every parcel 
of the land, yet the poſſeſſion of one acre is very reaſon- 
ably conſirued to be the poſſeſſion of the whole. 2 Co. 
32.4. 2 Roll. Abr. 4. Dyer 18. 6. 

So it is in the caſe of a tenant at ſufferance ; as if te- 
nant in tail makes a feoffment in {ee to the uſe of him- 
ſelf in fee, and afterwards makes a leaſe for years, and 
dies, by which the iſſue is remitted before entry, and 
conſequently the eſtate of the leſſee for years is deter- 
mined and changed into a tenancy at ſufferance, becauſe 
the fee-fimple, out of which it was derived, is vamſhed 

| by the remitter; and the iſſue enters into part of the land 

deſcended, and makes a feoffment of the whole, and gives 
a livery of that part into which he entered, in the name 
of the whole; this ſhall paſs all the lands to which the 
iſſue was remitted, tho” the tenant at ſufferance was in 
poſſeſſion of part, becauſe that poſſeſſion may be — 
ſuppoſed to be in me, which I may actually place myſelf 
in at my pleaſure; and therefore the livery in that part, 
in which the iſſue had actually entered in the name of the 
whole, ſhall paſs all the lands. 2 Rall. Ar. 5. 2 Null. 
Rep. 260. Bridgeman and Charlten. Maar, ot 114 
If A. be leſſee for life of Black-Acre, and being like- 
wiſe ſeiſed in fee of White-Acre, makes a feoffment of 
both, and gives livery in White-Acre, in the name of 
both, this is a good feoffment of both Acres, becauſe A. 
had the freehold and poſſeſſion of both Acret, and therefore 
might well deliver them over by the inveſtiture ; other- 
wiſe if A. had been only poſſeſſed of Black-Acre for years, 
for then it ſhould not paſs by the feoffment, becauſe the 


charter of fcoffment paſſes the intereſt in the term before | 


the livery made, ard a leſſer eſtate by right ſhall be ſup- 
poſed to paſs, rather than a greater by wrong; but in the 
firſt caſe, where A. had the freehold in both Acres, no- 
thing paſſes till the livery was made; and therefore the 
livery muſt operate to pals the fee in both Acres, ſecundum 
| formam charte, or elſe it can paſs nothing. 2 Rell Abr. 6. 
Hen. 7. 25. 6. | 
n But if Shad been poſſeſſed of Blaci-Acre for years, 
in auter droit, as ian to an infant, and had made a 
feoffment of both Acres, and given livery in M bite-Arre 
in the name of both, that had paſſed both Acres to the 
feoffee ; becauſe the term being veſted in the infant, the 
guardian could lawfully transfer it as he had been in 
poſſeſſion of it in his own right; and therefore the livery 
muſt operate to ouſt the intant of the term, and diſſeiſe 


him in reverſion, or elſe it will have no effect at all. 


2 Rall. Ar. 4. 


If a man makes a leaſe for life to A. and afterwards 
makes a fecfiment and livery to A. of the land in leaſe, 


in leaſe to A. yet his — of the feoffment and 

kvery amounts to a ſurrender, ut res magis valeat, and 
eonſequently the feoffor has tl poſſeſſion to transfer 
by the livery to the feoffee. 2 Roll. Abr. 495. Dyer 
353. Maar 636. 

If huſband and wife be ſeiſed of land in fee, and the 
huſband makes a feoffment of the whole, the wife being 
npon the land, yet the livery ſhall paſs the land, becauſe 
the huſband had the whole poſſeſſion, either in his own 
Tight, or in right of his wife ; ard therefore could deliver 
it over by the inveſtiture, tho? the wife diſagree to it. 
2 Roll. Abr. 5. . Perk. ſef. 223. 

If the Queen be leſſee for years, and he in reverſion 
enters upon the land, and makes a feofiment in fee, this 
is void; becauſe the law preſerves the poſſeſſion for the 
Q-1een, who by conſtantly attending the buſineſs of the 
publick, is preſumed not to have leiſure to take care of 
her private concerns; but if the Queen had made a leaſe 
for years to J. S. and he in reverſion had entered and 
ouſted him, and made a feofiment, that had been good; 
becauſe the Queen had no right to the poſieſiion during 


ticular manor, and indifferently thro? the whole county; 
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| the leaſe to J. S. ard the rexerſiorer having gained the 


poſſeſſion by his ouſting J. S. might conſequently deliver 
it by the inveſtiture. 2 Rall. Ar. 5. and ſee 2 Ce. 53. 
It a man be ſeiſed of two acres, and being diſſei:ed of 
one, makes a feoffment of both, ard livery in the acre 
in poſſeſſion, in the name of both, yet the acre of which 
he was diſſeiſed does not paſs, becauſe he could not deliver 
that poſſeſſion to the feoffee, which the diſſeiſor had. So 
it is, if the diſſe iſor had made a leaſe at will, and then the 
diſſciſee had made a ſeoſſment of the acre in his poſſeſ- 
ſion, in the name of hoth, this had not paſſed both the 
acres, becauſe the poſſeſſion of one acre was ſtill out of 
him, and the feoffment could not be any determination 
of the will of the diſſeiſſor. 2 R. Abr. 6. Dyer 18. 
But if a man be ſeiſed of two acres, and mates a leaſe 


at will of one, and after enleoff: J. S. of both acres, this 


ſhall paſs both; becauſe the very ſeoffment ard livery is 
a determination of the eſtate at will, and conſquently the 
teoffor has thereby reſumed the poſſe ſſion in ord. r to con- 


| vey it by livery ; otherwite of a leaſe for years, becauſe 
| the poſſeſſion is in the termor during the leafe. Dyer 


18. 2 Roll. Abr. 5. | 

If a man be ſeiſed of two acres, and makes a leafe for 
years of one of tliem, and after makes a ſcoffinent ot bath 
acres, and livery of the acre in his own poſſeſſior, in 
the name of both, the livery is void and ineſfedual to 
paſs the acre in leaſe, becauſe that being tultol the leſſee, 
the feoffor had not the polteſiion to transfer by the livery ; 
E feoffment is a good grant of the reverſion ct il e 


leaſehold acre, if the termor attorns, hecauſe ev ry man's 


act is conſtrued moſt ilrongly againſt himſelf; and tliere- 
fore the feoffor ſhall not be admitted to claim any thing 
in either of the acres, ſince the poſſeſſion of the one was 
actually transferred by the livery, and the reverſion of the 
other in leaſe by the deed of feoſſment, which, with the 
attornment of the tenant, amounts to a grant. Co. Lit. 
49. 4. 2 Rell. Abr.56. Plow. 162. 

But if there be a for remainder to B. for 
life, and C. the reverſioner in fee makes a feofiment in 
fee, with livery to A. this is void as a feoffment, becauſe 
C. had no poſſeſſion to transfer by the livery, that bei 
already in Al. and the freehold in B. by the former releaſe; 
and the acceptance of the livery by A. was neither a ſur- 
render, nor an attornment; as in the former ca it 
could not amount to a ſurrender, becauſe of the inter- 
mediate freehold which was in B. nor did the feoffmer:t 
amount to a grant and attornment ; for tho”, according 
to the former caſe, every man's conveyance is conſtrued 
moſt ſtrongly againſt the grantor ; yet in this caſe the 
grant is ineffeQtual, for want of attorrment; for J. s 
acceptance 1s no attornment, becauſe he ſhall not bring 


. within his fealty, by any act which was rot in its 
original intention deſigned to be prejudicial and injuriors 
to B. by diſplacing his remainder. 2 Rell. Ar. 4, 56. 


1 Roll. Abr. 492. Edes and Knetsferd. 
this is a good livery and feoftment ; for tho the land was | 


It ſeems, that anciently the feoſſment and giving li- 
very was performed before the purcs of the manor, where 
the lands lay; but this being found too much to ſtreighten 
the transferring the poſſeſſion, it was found neceſſary to 
admit the teſtimony of ſtrangers, and thiscameafterwards 
to be eſtabliſhed for the conveniency of it ; and becaute 
all men of the county aſſembled at the county-court, in 
order to determine diſputes relating to the whole county, 
as the tenants of the manor did at their court-baron; and 
becauſe there lay an appeal from the court-baron io the 
county-court, ſo that thepares of the county were thereby 
ultimately to determine of all things relating to the par- 
ticular manors, it ſeemed the more reaſonable to admit 
the pares comitatis to atteſt the inveſtiture thro? any par- 
and from hence it came to he admitted, and fo the law 
continues, that if a man ſciled of lands, in ſeveral villages 
in one county, makes a ſeoſfment of the whole, and gives 
ſeiſin of parcel of the lands in one town, in the name of 
all the lands in that town ard in the other towns, that 
all the lands of the ſeoffor lying in thut ccunty ſhall p, 
as well as if they had been livery given in each town, 
Ca. Lil. 253. 4. 2 Rall. or. 1 f. 


Zut 


F E O 

But if a man having lands in two counties makes a 
feoffment of both, and gives livery of the land in one 
county, in the name of all, the land in the other county 
ſhall not paſs, becauſe there was no relation or depen- 
dance between one.county and another, as there was be- 
tween the ſeveral manors and the county-court; for one 
county having no power or juriſdiction over another, the 
fares of one were reaſonably preſumed to be ignorant of 
what was tranſacted in the oy ; and therefore the in- 
veſtiture, which paſſes the land in one county, was in- 
eſfectual to — lands in the other, becauſe that in- 
veſtiture could be only a notoriety to the fares of the 
county where it was made; and coniequently there having 
been no notice given to the pares of the other county, by 
any ſolemnity of the transferring of the poſſeſſion, the 
poſſeſſion muſt reſide where it was placed by the laſt in- 
veſtiture. Perk. 253. a. 2 Roll. Abr. 11. 

But if a manor extends into two counties, and a 
feoffinent be made of the whole manor, and livery only 
in the part lying in one county, in the name of the 
whole manor, yet the whole manor ſhall paſs, becauſc 
the inveſtiture is a notoriety equally to all the pares of 
that manor of the tranſmutation of the poſſeſſion; and 
tho' they lie in different counties, yet they reſide in eoden 
tcrritorio ab codem feudum babenter; and therefore are 
preſumed to be conuſant of every thing done within the 
territory or manor to which they belong. Perk. ſecl. 


. if the manor of Dale extends into the counties of 
D. and S. and a feoffment be made of the manor of Dale 
in D. and livery and ſeiſin in D. nothing paſſes by this 
livery but that part of the manor which lies in D. becauſe 
the e being confined to the manor of Dale in D. 
nothing can paſs that does not lie in the eounty of D. 
Perk. ſed. 228. Sn hs | 

If a feoffment be made to A. and B. by deed, and li- 
very is made to A. in the abſence of B. in the name of 
both, the livery is good to paſs the eſtate to both; but 


if tie feoffment had been made without deed, and the | 


livery given to one, in the name of both, it ſhould ope- 
rate to him only, becauſe the parties are united in a deed, 
they all take as one; therefore livery to one, in the name 
of the reſt, is an actual delivery to them all, but without 
deed they are not fo united; and therefore the delivery 
to one, in the name of ſeveral, is no actual delivery to 
the reft, but the whole eſtate muſt reſide in him to whom 
it is delivered, and a ſubſequent aſſent can't take it out 
cf him, ſuch aſſent being not ſo ſolemn as the feoffment ; 
beſides, in the caſe of the feoffment by deed, A. may be 

ked upon as the attorney of B. to receive livery ; and 
therefore the eſtate ſhall immediately veſt in B. becauſe 
every man is preſumed to aſſent to a grant for his advan- 
tage; but the feoffment without deed will admit of no 
ſuch conſtruction, becauſe no man can receive livery as 
attorney to another, without an appointment by deed. 
Co. Lit. 49, 359. 2 Vent. 202, 205. 5 C. 95. 2 Roll. 
Abr. 9. 2 Leon. 23. Muttan's caſe. 


3. Who may mak: a fc:ffment, and of making it by 
letter of attorney. OE 


If a perſon non compos makes a feoffment, and gives 
livery himſelf, this is allowed on all hands to be good to 
bind himſelf, ſo that he can by no proceſs or plea avoid 
the ſeaffment, and reſtore himſelf to the poſſeſſion; the 
ſame law of an ideot; and the reaſon is, becauſe the 
inveſtiture being made before the parcscuriæ, their ſolemn 
atteſtation could not he defeated by the perſon himſelf, 
becauſe it is preſumed they are competent judges of the 
ability of the feoffor to make ſuch feoffment. 2 Roll. Abr. 
2. Co. Lit. 247. 4 Co. 125. a. Show. Parl. Caſes 153. 
and ſee tit. IokOo rs AND LUNATICKS. 

But if an infan tmakes a ſeoffment, and makes a livery 
himſelf, this ſhall not bind him, but he himſelf may avoid 
it by writ of dum fuit infra ætatem; yet the feoffment 
of the inſant is not void in itſelf, as well becauſe he is 
allowed to contract for his benefit, as that there ought to 
be ſome 2 of notoriety to reſtore the poſſeſſion to him 
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equal to that which transferred it from him. 4 Co. 125. 
2 Roll. Abr.2. 8 Co. 42, 43. Mbittingbam's caſe. | 
But if an infant makes a feoffment, and a letter of 
attorney to make livery, that is void; ſo if a perſon nan 
compes makes a ſurrender or relcale, this is void in law; 
ſo if he makes a letter of attorney to give livery ; but the 
heir at law after the death of the perſon ot nan ſane me- 
mory, or ideot, may avoid his teoffment; and ſo may 
the King upon an office found ot his lunacy during his 
life. 8 Co. 45. Co. Lit. 247. 4. 4 Co. 125. 4. 2 Roll. 
Abr. 2. Show. Furl. Caſes 163. 
As the infant's feoffment is voidable by dum fuit infra 
| Etatem, when he comes of full age, fo it is voidable by 
him by entry during his nonage, but his letter of attorney 
is merely void ; and the ſame law ſeems to be of a feme 
covert ; for if ſhe makes a feoffment upon the land, 'tis 
voidable by her huſband ; but if ſhe makes a letter of at- 
torney to give livery, tis abſolutely void in law; and the 
reaſon is, becauſe the contracts of thoſe that are diſabled 
by law to contract were void contracts; but their infeu- 
dations were not in themſelves void, becauſe they were 
made coram paribus curiæ, who were preſumed not to at- 
teſt contracts of perſons diſabled by the law to contract, 
eſpecially ſince ſuch contracts were made for miliary or 
iocage ſervice, which were for the good of the common- 
wealth; and by theſe infeudations a ſtranger was directed 
to bring his præripe againſt the perſon that was actually 
inveſted in the land, w herefore the infant's feoffment was 
good till it was avoded by an act of equal notoriety, to 
wit, by his entry coram paribus, which was equally ſo- 
lemn with the act of feoffment, or by bringing his action 
at full age, when the law had him, by action 
in a court of record, to ſet aſide the feoffment that he 
had made during his minority; but the law enabled him 
by entry to ſet aſide the acts corom paribus during his 
minority, becauſe the pares might undo what was done 
in pais ; but the courts of juſtice were not to the 
act in pais till the infant, by his own diſcretion, had 
choſen to avoid them, becauſe it was derogatory to the 
| dignity of the courts of juſtice to ſet afide the ſolemn acts 
in pais, till the infant had come to ſuch age of diſcretion, 
as might make it fully appear that the feoffment was 
made during diſability ; for the infant was not reccived 
to diſable himſelf during the time of his diſability ; but 
during ſuch diſability he might, by equal folemnity in 
puis, diſable himſelf, ſince ſuch an act was only ceram 
paribus, in the ſame manner as the feoffment itſelf was 
made; but the warrant of attorney of the infant was if/o 
facto void; and therefore ſuch fe was a diſſeiſor, as 
if an authority had been committed to the attorney to 
make the feoffment ; but in the caſe of the non campos he 
| was not admitted to ſtultify himſelf, becauſe there was 
no ſtated time when ſuch perſons returned to ſenſe and 
_ underſtanding ; and therefore they could not be preſumed 
to be conſcious themſelves of their own follies or defects; 
but the King, who had the care of all his ſubjects, might, 
by ſolemn office found, avoid ſuch acts of infanity, and 
fo might the heir at law after his death. 4 Co. 128. 2 
Roll. Ar. 2. 8 C. 42, 43, 45. Cro. Jac. 617. — 
diner and Norman. Perk. ſeft. 183. 
A man may either give or receive livery by letter of 
attorney; for ſince a contract is no more than the con- 
ſent of a man's mind to a thing, where that conſent or 
concurrence appears, it were molt unreaſonable to oblige 
each perſon to be preſent at the execution of the con- 
tract, ſince it may as well be performed by any other 
perſon delegated for that purpoſe by the parties to the 
contract. Co. Lit. 52. 2 Rell. Abr. 8. 
hut ſuch delegation or authority, to give or receive 
' livery, muſt be by deed, that it may appear to the court, 
that the attorney had a commiſſion to repreſent the par- 
ties that are to give or take the livery, and where the 
authority was purſued. Co. Lit. 48. 5. 52. 4. 2 Rull. 
Abr. 9. Palfreman and Grabie. 

For if the letter of attorney be to make livery upon 
condition, as to make a teoffment conditional, and the 
attorney delivers ſeiſin abſolutely, the livery is not good, 

| becauſe the authority ĩs not :o create an abſolute fee · ſimple; 
and 
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and therefore ſuch abſolute feoffment ſhall not bales: 


feoffor, becauſe he gave no ſuch authority ; and hence 
in ſome books the attorney is called a dilicior. 11 H. 
4. 3. 2 Roll. Abr. go. Co. Lit. 258. Perk. ſeft. 
188. 

But if the letter of attorney had been to make livery 
abſolutely, and the attorney had made it upon condition, 
this ſeems a good execution of his power, and the feoff- 
ment good ; becauſe when the attorney had once de- 


livered poſſeſſion, he fully executed his power; and the 


condition annexed to it, being without authority, is void; 
and therefcre ſhall not deſtroy the operation of the livery. 
26 Ajſ. 39. 2 Roll. Ar. 8. Co. Lit. 258. Perk. ſect. 
192. ' 

"So if a warrant of attorney be given to make hvery to 
one, and the attorney makes livery to two, or if the at- 
iorney had authority to make livery of Black-Acre, and 
be made livery of Black-Acrc and White-Acre, tho? the 
attorney has in theſe caſes done more, yet there is no 
reaſon that ſhould vitiate what he has done purſuant to 
his power, ſince what he did beyond it is a perfect nul- 
lity, and void. Perk. ſed. 189. 

But if the attorney were to deliver ſeiſin to two, and 
he had made livery only to one, that had been void; be- 
cauſe he had no authority to deliver the whole poſſeſſion 
to ane excluſive of the other, and therefore tis void for 
the whole. Perk. ſect. 188. | 
An attorney can't make within view, becauſe 
ſuch is made by ſigns or words, inſtead of the act of de- 
livery ; beſides, the power of the attorney is to deliver 
the poſſeſſion, but that power is not executed by the li- 
very in view, becauſe the poſſeſſion is not in the feoffee 
till actual entry made by him, and conſequently the at- 
1 authority. Co. Lit. 52. a. 
2 r. 9. 


E a letter of attorney he given to two jointly to take 
livery, and the feoffor makes livery to one in the ab- 
ſence of the other, in the _— 
becauſe they being appointed jointly to receive livery are 
conſidered but — Co. Lit. => 2 Rol. Abr. 8. 

But if a feoffment be made to 4. and B. and the 
feoffor gives a letter of attorney to deliver ſeiſin, and F. 
&. gives livery to A. in the abſence of B. in the name 
of both, this is a good livery ; for though the intire poſ- 
ſeſſion be delivered to one only, yet they being joint- 
tenants by the deed of feoffment, ſuch livery to one 
makes no alteraticn or change in the Cats, 
if the livery had been made to both, each had been pla- 


ced in the poſſeſſion; beſides that, every man being pre- 


fumed to accept a gift for his advantage, A. is looked 
upon as the attorney of B. to receive the poſſeſſion for 
him; and therefore the livery to A. enures to the benefit 
of B. tilf he diſagrees to it. Co. Lit. 49. 2 Rel. 
W7 | 
But if a letter of attorney be made to three conjunctim 
A diviſim, and two only make livery, this is not good, 
becauſe not purſuant io their authority, for the delega- 
tion was to them all three, or to each of them ſeparate- 
ly ; yet if the third was preſent at the time of the livery 
made by two, though he did not actually join with them 
in the act of livery, yet the 7 bo good ; becauſe when 
they all three are upon the land for that purpoſe, and two 
livery in the preſence of the third, there is his con- 
currence to the act, though he did not join in it actu- 
ally, fince he did not diſſent to it. Dyer 62. 1 Rol. 
A le of attorney be given to 4. to mate 
a letter be given to A. tom we 
of lands already in leaſe, the attorney may enter — 
the leſſee in order to make livery; becauſe while the 
| leſſee continues in poſſeſſion, the attorney can't deliver 
ſeiſin of it; and therefore to execute the power given 
him by the letter of attorney, it is neceſſary he ſhould 
have a power to enter upon the leſſee ; but by Ralle, it 


is the ſafer way to inſert a clauſe in the letter of attor- | 
ney, for the attorney to enter & omnes alias inde ex pr l- [ 


lend'. Co. Lit. 54. b. Poph. 103. Dyer 131. a. 
340. a. 2 Rol. Abr. 9. 

If A. be diſſeiſed of Black Acre and White Acre, and 
gives a letter of attorney to enter into beth, and make 


| 2 Bac. Abr. tit. Feoſiment. 
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livery, if the attorney enters into ene acre only, ard 
makes hvery, ſecundum formam charter, this is not good, 
becauſe the attorney has not purſued his authority; for 
the eſtate of the diſſeiſor can't be defeated without an 
entry into both acres; until the eſtate be defeated, the 
attorney can't execute his power in the manrer it was 
delegated ; ard therefore what he did in this cafe was 
void. Co. Lit. 52. a. 2 Rol. Abr. . 

If A. makes a leaſe for years to B. and after makes a 
deed of feoffment with a fetter of attorney to B. to de- 
liver ſeiſin, ard B. makes livery accordingly, this ſhall 
not extinguiſh or affect his term, becauſe the livery was 
made to pals the freehold, and that he dit as repreſenta-- 
tive to the leſſor; and therefore fince the feoffee can 
claim nothing from the leſſee, the intereſt of the leſſee 
remains as it was, unafleQed by the feoffment. Co. Lit. 


32. | 

If leſſee for life make a deed cf feoffment and letter ot 
attorney to his leſſor to deliver ſeiſin, it the leſſor makes 
livery accordingly, tis a gocd feoffment ; but the !cifer, 
| notwithſtanding he gave livery himſelf, may enter for 
the forfeiture of the tenant for life; becau{ the freehold 


ſentative to transfer it; but if the terant had been only 
leſſee for years, and the leffor had made livery, that had 
been no forfeiture of the term; becauſe the treehold be- 
ing only in the leſſor, he could not be the revreſentative 
of the tærmor, to convey what the termor had not; and 
therefore the frechold, which paſſed by tHe livery, mutt 
proceed from the leſſor himſelf, and confounently ſhath 
ind him. Co. Lit. 52. Perk. jc. abo. 

There are few or no perions excluded ſrom cxercifirg 
this power of delivering ſeiſin, for monks, infants, 
femes covert, perſons attainted, outlawed, excommuni- 
cated, villains, aliens, &c. may be attornies ; for this 
being only a naked authority, the execution of it can 
de attended with no manner of prejudice to the per- 

ſons under theſe incapacities or difabilities, or to an 
other perſon, who by law may claim any intereſt of fucks 


ſea. 187. 3 | 

A feme covert may be an attorney to deliver ſeiſin to 
her huſband, and ſo may he in remainder be an attorney 
to make livery to the tenant for lite. Cz. Lit. 52. 4. 
Perk. ſedi. 198. | 

This power of the attorney muſt be executed during 
the life of the perſcn that gives it, becauſe the letter of 
attorney is to conſtitute the attorney my repreſentative 
for ſuch a ſe, and therefore can continue in force 
only during the life of me, that am to be repreſented. 
And hence it is, that if J. S. makes a letter of attorney 
to deliver ſeiſin after my death, 'tis void; becauſe he can't 
deliver ſeiſin during my life, for that were plainly with- 
out any authority from me; nor can he do it after my 

death for the former rea'cn. 2 Rol. Ar. 9. Co. Lit. 

* , 188. 
| is authority to give liv be delegated by deed 
| indented, though the — * —＋ the deed, 
| becauſe the attorney takes nothing by the deed, but has 
only a naked authority delegated to him; and therefore 


| is not party to the deed, a fertieri one not party to the 


— 


Rol. Abr. 8, 9. and vide Co. Lit. 52. 
But if any corporation aggregate, as a mayor or com- 
monalty, or dean and chapter, make a feoffment and 
letter of attorney to deliver ſeiſin, this authority does 
not determine by the death of the mayor cr dean; but 
the attorney may well execute the power after their death, 

becauſe the letter of attorney is an authority from tie 
body aggregate, which ſubſiſts after the death of the 
mayor or de an, and therefore may be repreſented by their 
attorney; but if the dean or mayor be named by their 


ed, livery aſter ſeems not good. 14 UI. 8. 3. 


| tt H. 
19. C. Lit. 52. 0. 2 Rl. Abr. 12. | 


Far more learning on this ſub; ct, fee 12 Vin. Ahr. cnt 
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being in the tenant for life, the Jeflor was only his repre- 


| diſabled perſons after their death. Co. Lit. 52. Pert. 


ſince a man may take an eſtate in remainder, though he 


deed may receive a naked authority or power by it. 2 


own private names, and die be fore livery, or be remov- 


$ 


1 


per ſans whatſoever, claiming or ta claim by, from or under | 


ful attarnies, jointly and either of them ſeverally for bim, 
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Form of a deed of feuffment, with a letter of attorney 
to deliver ſeiſin. 


HIS indendure made, &c. between A. B. cf, &c. of 
the one part, and C. D. of, &c. of the other part, 
wwitneſſeth, That the ſaid A. B. for and in confederation of 
the ſum of I. of lawful money of Great Britain, 0 
him in hand paid by the ſuid C. D. at and before the ſeal- 
ing and delivery of theſe preſents, the receipt whereof be the 
ſuid A. B. doth hereby acknowledge, and thereof doth acquit 
and diſcharge the ſaid C. D. his heirs and aſſigns for ever 
by theſe preſents, bath granted, bargained and ſold, aliened, 
2 releaſed and confirmed, and by theſe preſents, doth 
grant, bargain and ſell, alien, enfeoff, releaſe and confirm, 
unto the ſaid C. D. bis heirs and aſſigns for ever, all that 
m-ſſuage or ti nement, & c. now in the poſſeſſion of, & c. end 
alſo the r. verſian and reverfions, remainder and remainders, 
rents and ſervices thereof, and alfo all the eftate, right, 
title, intereſi, claim and demand whatſzever, of bim the 
ſaid A. B. of, in and to the ſaid premiſſer, and of, in and 
to every part and parcel thereof ; To have and to bold the 
faid meſſuage or tenement, and premiſſes absve mentioned, 
<vith the appurtenances, unto the ſaid C. D. his heirs and 
285 to the only proper uſe and behorff of him the ſaid 
>. D. and his aſſigns for ever, under the yearly rent 2/6 d. 
And the ſaid K. B. jor bimſelf his heirs and aſſigns, doth 
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receſſary for human life. This rent or retribution they 
called fearm, which word in the Saxon, ſignified any 
meat or victuals. And tho? we have ever fince Henry 
the Second's time, changed this reſervation of victuaſs 
into money, yet in letting our lands, we ſtill retain the 
name of farm and farmers. Cowell, edit. 1727. Sce 
Selman of Fends, cap. 7. 

FEOR W ENDEL, A quarter of an acre, medietatcm 
unius feorwendel terre in cadem villa, & alteram mcilie- 
tatem quam Augerus tenct. From the Sax. feorth, quartus. 
Mon. 2 tom. p. 93. : 

FERA REGALIS, A ſtag. Corel, edit. 1727. 

FERAÆF NATURA, Signifies beaſts and birds that 
are wild, in oppoſition to the tame; ſuch as hares, foxes, 
wild geeſe, and the like, wherein no nian may claim 
a property. Jacob. 

Larceny cannot be committed of things feræ naturæ, 
while at their natural liberty; but if they are made fit for 

food, and reduced to tameneſs, and known by the taker 
to be fo, it may be larceny to take them. And ſo it 
| might be of wild pigeons in a dove-houſe ſhut up, or 
| hares, or deer in a houſe, or even in a park incloſed in 
ſuch a manner, that the owner may take them when- 
ever he pleaſes, without the leaſt danger of their eſca- 
ping. 1 Hawk. Pl. C. 94. See GA k. 
FERDELLA TERRE, Is ten acres. See V- 
GATA and FarDEL. 


eovenant and grant ta and with the ſaid C. D. bis beirs 
ard aſſiens, that he the ſaid C. D. bis berrs and aſſigns, 
ſhall and may from time to time, and at all times ber-after 
peaceably and quietly have, hold, occupy, p»ſſ ſs and enjoy, 
all and ſingular the ſaid premiſſes above-mentioned to be 
bereby granted, with the appurtenances, without let, trou- 
ble, bindrance, moloſtat 


11 H. z. . 3 
ion, interruption or denial of bim 


FERDENDEL. See Farvixc-vear. 5 
FERDF ARE {from the Sax. fyrd, exercitus, and fare, 
tter,) Significat quietantiam eundi in exercitum. Fleta, 
lib. 1. cap. 47. - E. ſint quieti de f ctv ite, fleQ- 
wite, & ferdwhite, & hence ite, & leiru e, Ic. Charta 

See FiRDFPaRE. | | 
FI RDLINGFI., the fourth part of a vard-land, i. e. 


ht 


the ſaid A. B. his heirs or aſſigns, or of any ther perſon or | five acres, or a fourth part of a plough-land. Huic mune- 


him, them, or any of them. And 
faid A. B. and bis beirs, and all and every other perſon and 
perſons, and his and their beirs, any thing having or cloim-. 
ing in the ſaid premiſſes above-mentioned, or 
of, by, fram or under him, the ſaid A. B. ſhell and will 
at all times bereafter, at the requeſt and coſis of the ſaid 
C. D. bis beirs and aſſigns, make, ds and execute, or cauſe 
and procure to be made, &c. all and every ſuch further and 
other lawful and reaſonable grants, acts and aſſurances in 
the law whatſecvcr, for the further, better and more perfect 
granting and conveying, and aſſuring of the ſaid premiſſes 
hereby granted, with the appurtenances, unto the ſaid C. 
D. his heirs and offigns, to the only proper uſe and beboof of 
the ſuid C. D. bis heirs and aſſigns for ever, according fs 
the true intent aud meaning of theſe preſents, as by the ſaid 
C. D. his heirs or aſſi cus, or his ar their counſel learned in 
the law, ſball be reaſonably deviſed or adviſed and required. 
And laftly, the fame A. B. bath made, ordained, conſtitu- 
ted and appointed, and by A preſents doth make, ordain, 
Ke. E. F. of, &c. and G. H. of, &C. bis true and law- 


further, that be the | 


part there- 


rispertinet canſuetuc's iſta de ferdingel 30 denar Du Freine. 
FERDW IT, Sizn. ficat quiet: ntium mi rde in exercitu. 
Fleta, lib. i. cap. 47. that is, to be quit of murder 
committed in the army, & int quieti de f wite, flidt- 
wite, & ferdwite & beng wite, & leirwite, &c; 
11 H. 3. m. 33. 


going forth in a militaty expedition, to hie all 
perſons who held land, were in neceſſity obliged. And 
| therefore a negle& or omiſſion on this common ſervice 
to the publick was puniſhed with a pecuniary mul@ of 
120. called the ferdwite; which ty was remit- 
ted, and immunity from it granted by ſeveral charters. 
' Carvell, edit. 1727. 
| FERDWURTH, „ FREDWURTH, af fird- 
| worth: A man of that age, that he might go into the 
army : From the Sax. fird, exercitus, and worth, dignus. 
| Cowell, edit. 1727. See FarDwERTH. | "© 
FERIA SECUNDA, Monday, or the ſecond day 6f 
the week. Feria tertia, Tueſday, and ſoon to Feria ſexta, 
Saturday. Hence the week-days, as diſtinguiſhed from 


| Sunday, the profane from the ſacred, were called dies 


and in his name, into the ſaid mrſſuage and premiſſes, with 


the appurtenances, hereby granted ar mentioned to be grant- 
ed, or into fame part thereof, in the name of the whole, to n- Norcvic. 


ter, and full and peaceable paſſoſſton and ſo:ſin thereof for 
bim and in bis name to take and bave; and after ſuch poſ- 
ſeſſion and ſeiſin thereof ſo taken and bud, the like, full and 


| fraceable poſſeſſion anil ſeiſin thereaf, or ſome part thereaf in 


the name of the whole, unto the ſaid C. D. or his certain 
attorney or attornies in that behalf, to give and deliver ; To 
bald to him the ſaid C. D. his heirs and aſſigns for ever, 


according to the true intent and meaning of theſe preſents ; | 


ratifying, confirming and allowing all and whatſoever his 
laid attornies, or either of them, ſhall do in the premiſſes. 
In witneſs, Qc. | | 


feriales, as in a charter, Dat. 28. Mart. A. D. 1448. 
Ex Cartular. eccl. Elyenſts. MS. penes Job. Epiſe. 
F. 36. Cowell, edit. 1727. a 
F ERIA, A fair, at firſt occaſioned by the reſort of 
people to the feaſt of dedication, and therefore in moſt 
places the fairs (by old cuſtom, not by later grants) are 
on the ſame day with the wake or feſtival of that faint 
to whom the church was dedicated, and for the ſame 
reaſon kept in the churchyard, till by authority reſtrained. 
Cowell, edit. 1727. KRennet's Gloſſary in Feriæ. 
FERLF, Furs, Sax. Fyrs. Cowell, edit. 1727. 
FERIAL DAYS {Dries Ferialcs) Ferie, (according to 
the Latin Dictionary) Signifies boly-days, or days vacant 
from labour and pleading: But in the ſtat. 27 Hen. 6. cap. 
5. and in Forteſcue, de laudibus LL. Angliæ, ferial days are 


FFOFFOR-and FFOFFFE. Feeffor, Is he that in- 
feoſſs, or makes a feoffment te another of lands or tene- 
ments in fee-ſimple. And feoffee is he that is infeoffed, or 


to whom the feoffment is ſo made. Cowell, edit. 1727. 


FEORM, Among our Saxon anceſtors thoſe who held 
the outlands of the lord or thane, as cuſtomary tenants, 


rendred unto him a certain portion of victuals and things | 


Vox. I. Ne. 74. 


taken for working days ; for S. Siiveſter obtained, —— 
: Sabbati & dominici dies nomine retento, reliquas bebdomade 
dies feriarum nomine dliſtinqtos, ut jam ante in eccle 
vocari cœperant, appellari. So that ferial days are pro- 
| perly all the days of the week, except Saturday and 
Sunday. Cowell, edit. 1727. 


K FERLING,. 


Ferdwite was indeed a fine oj mul& impo | r 


1 
FERLING, (Ferlingus, The fourth part of a penny, 
quadrans. Quundo quarterium frumenti venditur fro 12 de- 
var. tunc panis waſtelli de ferſingis ponderabit 5 lib. & 16 
fol. Aſſiſ. panis & cerviſ. 51 H. 3. Camden in his Brit. 
| "tit. Huntingdon ſays, there were in this borough four fer- 
lines, that is, quarters of wards, Cawel!, edit. 1727. 
FERLINGATA TERRA, and Ferlingus, The 
fourth part of a yard-land. Decem acre faciunt unam 
ferlingatam, 4 ferlingatz virgatam, 4 virgate bidam, & 
5 bide feadum militare. Eſc. 12 Fd. 2. n. 18. Ebor. In 


ancient recorcs is u ed both ferlingus & ferlingus terre. 
See Mon. Angl. 2 par. fal. 8. My Lord Coke tells us, that 


ferlingus terre is the tame as a quarentine of land, and | 


that it contains thirty-two acres. But a quarentine is no 

more than forty perches, which is but one acre. Cowell, 
edit. 1727. Du Freſne. 

FERM, or FARM, / Firma, from the French ferme, 


predium,) Signifieth with us, houſe or land, or both, 


taken by indenture or leaſe, or leaſe parol. This in the 
North part is called a Tacke, in Lancaſhire a Farm-bolt, 
in Eſſex a Wike. We may conjecture, that both the 
French and Engliſb word came from the Latin firmus; 
for we find locare ad firmum to ſignify with others as 
much as to ſet or let to farm with us; the reaſon whereof 
may be in reſpect of the ſure hold they have beyond te- 
nant: at will. See I ocabul. Utriuſque juris, verbo Afflictus. 
In the Terms of the Law it is derived from the Saxon 
fearmian, which fignificth to feed or yield victual; for in 
ancient time the reſervations were as well in victuals as 
money; how many ways farm is taken, fee Plowden, 
fol. 195. Wriathefley's cale. See FroRM. Comet, edit. 


1727. 
FERMARY, An hoſpital : Friars of the fermary ; 
from the Sax. feorme, vicius. Cowell, edit. 1727. 
FERMEHOLI. See Wrxt. 


feeding) The winter ſeaſon of deer, as tempus pingue- 
d:nis is the ſummer ſeaſon. Rex Dileclo Ric. Caſſel 
cuſtodi manerii de Bruſtwyk ſalutem. Cum mittamus di- 
lectum valletum naoſtrum Johannem de Fulham ad inſtuntem 
fermiſonam in parcts noſtris ibidem, prout vabis & ſibi me- 
lius ad opus neſtrum fore videritis faciend. capiend. Jobis 
s, Sc. Clauſ. 30 Ed. 1. m. 18. Cowell, edit. 

1727. See TEMPUS PINGUEDINIS. | 
FERNIGO, A waſte place where fern grows. Cur- 
tular. Abbat. Glaſton. MS. fel. 536. Cowell, edit. 1727. 
FERRAMEN TUM, {Ferramenta,) The iron tools 


or inſtruments of a mill. Reparare ferramenta ad tres caru- 


eas, that is, the iron work of three ploughs. Lib. niger 
Tkref. | 

FERRANDUS, An iron colour attributed to horſes, 
which we ſtill call an iran grey. Ecce puer de fors veni- 
ens quæſivit cujuſmodi equum haberet ille archidiaconi cli- 


ens, & cum anudiret ferrandum, dixit ſe quendam talem | 


equitatum vidiſſe. Girald. Camb. apud Wartoni Angl. 
Sacr. p. 2. pag. 494. | 
FERRUERE, The ſhoeing of horſes. See Boucut 


OF COURT. | 

FERRY, Is a liberty by preſcription, or the King's 
grant, to have a boat for paſſage upon a river, for car- 
riage of horſes and men for reaſonable toll: It is uſually 
to croſs a river. Terms of the Law. 

A ferry is no more than a common highway; and no 
action will lie for one's being diſturbed in his paſſage, 
unleſs he allege ſome particular damage, c. 3 Nad. 
294 | 


the water, the water may be to one, and the ferry to 
another; as 'tis of ferries on the Thames, where the & 

in ſome places belongs to the archbiſhop of Canterbury, 
where the mayor of London has the intereſt of the water; 
and in every ferry, the land on both ſides of the water 
ought to belong to the owner of the ferry, or otherwiſe 
he cannot land on the other part. 13 April 23 Eliz. in 
gcacc. Savil 11. Inhabitants of Ipſwich v. Braun. And 
every ferry ought to have expert and able ferrymen, and 
to have preſent paſſage, and reaſonable payment for the 
paſſage. And it is requiſite to have one, who has pro- 
perty in the ferry, and not to allow every fiſherman to 


| 


A ferry is in reſpect of the landing-place, and not of | 


| 


þ 
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carry, and recarry at their pleaſure, for divers inconve- 
niencies; and eſpecially when a place is between the di- 
viſions of two counties, any felon may be convened from 


one county to another, ſecretly, without any notice. 
| Sav. 14. | 


A ſerryman, if it be on ſalt water, ought to be privi- 
leged from being prels'd as a fuldier, or other wife. Szwil 
11. & 14. ut ſup. 

Owner of a terry cannot ſuppreſs that, and put up a 
bridge in its place without licence, and ad quod dumnum; 
per Holt Ch. J. Fuſch. 3 Will. & Mar. Shaw. 243, 257. 
Pain v. Partridge. Cart. 193. S. C. 1 Salk. 12. S. C. 

It a ferry be granted at tl. i, day, he that accepts ſuch 
grant is bound to keep a boat for the publick good; per 
Holt Ch. J. Shew. 257. in the caſe of Pain v. Par- 


| tridge. 


Cuſtom for the inhabitants to be diſcharged of toll, 
may have a reaſonable beginning by agreement, as that 
the inhabitants of the town might be at the charge of 
procuring the grant, and in confideraticn thereof, one 
man to find the boat, and take toll; and the inhabitants 
to pay none; per Illi Ch. J. Show. 257. ut ſup. 

A common terry was for all paſſengers paying toll, 
but the inhabitants of A. were toll-free. An inhabitant 
of A. may bring an action for taking toll, but not for 
keeping up the ferry ; becauſe the tormer is a private 

right, but the latter a publick. 1 Salk. 12. Trin. 3.W 3. 

Pain v. Partridge. But he can't maintain an action for 

not paſſing ; for fo, any other ſubject might bring an ac- 

tion, which would be endleſs; but the taking toll was 

a ſpecial damage, and without ſpecial damage he can 
indict, or bring information. 1d. 


onl 
| T ERSC HA. T, A fare or fures-ſiot; the cuſtomary pay- 


| 


| 
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| 


, 


| 


; 


| 


| fer 
FERMISONA, (from the Saxon feorme, i. e. food, or | 


'P 


ment for a paſſage over a river, or croſſing a ferry in a 
- boat with furing-men, or fares, or paſlengers. 


ERSPEKEN, To ſpeak ſuddenly. Nemo peteſt de 


feudo domini ſui placitare fne es, nec cigi debet rectum ejus 


terſpeken, (i. e. to ſpeak ſuddenly, nc ferſpillam, i. e. 
to give a haſty account,) de emnibus cauſit communibrs 
vel emendabilibus implacitetur aliguis, ft peticrit debet ha- 
* terminum reguirendi & babendi dominum ſuum. Leg. 
1. c. 61. 

FESTA IN CAPPIS, Were ſome chief holidays, in 
which the whole choir wore caps. In feſtis quz in cap- 
pis fiunt & maxime precipuis. View Abbat. St. Alban. 
» 80, 83. C:well, edit. 1727. | 
FESTINGMEN, Ut ilud monuſterium fit liberatum 
ab illis incommodis, que nog Saxonica lingua teſtingmen 
dicimus. Non. Angl. 1 par. fol. 123. a. The Saxon 
feſtenmon ſignifies fidejuſſar, a fiedge; fo that to be free 
of feſtirzgmen, in all probability is to be free of frank - 
pledge, and not to be bound for any man's forthcoming, 
who ſhould tranſgreſs the law. Cowell, edit. 1127. 5 
FES TING- PENNY, Earneſt given to ſervants when 
hired or retained, is fo called in ſome Northern parts of 
Engl ind, and in others it is termed auric penny, from 


the Saxon feſinian, to fatlen or confirm. Cowell, edit. 


1727. 

FESTUM, Properiy ſignifies a feaſt, but it is uſually 
taken for a general court, which was formerly kept on 
the great feſtivals in the year. Thus we read in our 
hiſtorians, that in ſuch a year the King kept his Chriſtmas 


at Wincheſter, Cc. that is, he kept a court there at that 


time, viz. Rex aud Winton maximum feſtum & convi- 
vium celebravit, lempere natalis Damini, candocatis ibidem 
principibus & baronibus ſatius regni. Cowell, edit. 1 727. 

FEST UM S. MICHAELIS, Is that day in which the 
Chriſtians fought with the Infidels, and obtained a vic- 
tory by the help of St. Mic huel, now called St. Micha- 
el's day. Cowell, edit. 1727. | 

FESTUM NATTVITATIS B. MARLE, Was thus 
inſtituted, viz. A melancholy man, who led an holy life, 


did every year hear the melodious harmony of angels in 
heaven: At which being wonderfully ſurprized, and being 


one day very earneſt in prayer, an angel told him that on 
that day the Virgin Mary was born; and becauſe the day 
of her birth was not known on earth, therefore it was 


celebrated by the angels: this being told to the church, 
| that 


- 


: 


18 


that day was afterwards ſet apart to commemorate her 
birth. Covell, edit 1727. Honor. Auguſtud. lib. 3. 


cup. 16. 

2 ESTUM STULTORUM, The feaſt of fools. See 
Carur AxxXt. 

FEUD. Sce Fxrp, Fro, Fzvps. 

FEUDAL... See Fropar. TOE: 

FEUDAL BARONIES. Feudal] baronies were, when 
the King, in the creation or baronies, gave rent and land 
toholdot him tor the detence of the realm. Fer Holt. Ch.]. 
"There is no fcudal barony remaining at this time, except 
Arundel. 1 Salk. 25 3. Lord Gerard v. Lady Gerard. 

Feudal barons held a certain territory of land, per ba- 
roniam, wherein there was a caſtle, whereunto all the 
inhabitants in time of war reſorted ; and thoſe were cal- 
led the Cup:ta bareniæ; and there was no dower of them, 
becauſe they were for defence. No ſuch have been 
granted fince R:chard II's time. Mich. I. 3. B. KR. 
12 Mad. $z, Lord Gerard's caſe. 

FEUDARY. See FeoDaARY. 1 

FEUD-BO TE, le a recumpence for engaging in a 
ſeud or faction, and the contingent damages; it having 
been the cuſtoin of ancient times, for all the kindred tc 
engage in the kinſman's quarrel; according to that of 
Tacitus, De moribus Germanorum, ſuſcipere tam inimi- 
citias ſeu patris, ſcu propinqui, quam amicitias neceſſe eſt. 
Cowr ll, edit. 1727. 3 

FEU Ds, { Feeda,) Eſtates in lands were originally at 


will, and then they were called Munera; afterwards they | 


were for life, and then they were termed Beneficia, and 
for that reaſon the livings of clergymen are to called at 
this day ; and afterwards they were made hereditary, 
when they were called Feoda, and in our law fee-ſimple. 
R-l. Spel. 9. When Hugh Capet uſurped the kingom of 


Frence, about the year 947, to ſupport himſelf in ſuch | 


uſurpation, he granted to the nobility and gentry, That 


whereas till then they enjoyed their honours for life, 


or at will only, they ſhould from henceforth hold them 
to them and their heirs ; which was imitated by William 
called The Canguerar, upon his acceſſion to the crown of 
England; for till lis reign feuds or fees were not here- 


ditary, but only for life, or for ſome determinate time. 


3 Salk. 165. - | 

FEUCERTUM, and FUGFRIUM, Fern, (from the 
Fr. feugicre, i. e. fern,) Et de omni made aiftaments bru- 
erii, quarrerii, turb.:rii, juncit, & feugern ad dem 
ſuat croperiendas, Sc. Non. Ang). 2 part. fol. 610. b. 
See Fu c rERIU. | | 

FEWEL. See Furr. 

FIAT, Is a ſhort order or warrant of ſome judge for 
making out and allow ing certain procęſſes, Sc. it a cer- 
ticrari be taken out in vacation, and feed of the pre- 


cedent term, the frat tor it muſt be ſigned by a judge 


of the court, ſore time before the eſſoin- day ot the ſub- 
ſequent term, otherwite it will be irregular : But it is faid 
there is no need for any judge to ſign che writ ct certia- 
reri itſelf; but only where it is required by ſtatute. 
1 Salk. 150. 2 Hewk. 289. | 
FIAT-JUSTTITIA. On a petition to the King, for his 
warrant to bring a writ of error in parliament, he writes 


on the top of the petition Fiat 2 and then the | 


writ of error is made out, Cc. and when the King is 
petitioned to redreſs a wrong, he indorſes upon the pe- 


tition, Let right be done to the party. Staunf. Prerog. | 


Rep. 22. | 


* 


ICTALE, FILDALE, and FILKDALE. Bra#. 


lib. 3. f. 117. A compotation or entertainment made 


for gain by bailiffs to thoſe of their hundreds, or ra- 


ther according to Co. 4. Inſt. fal. 307. an extortion, 
calore compotationis. See SCOTALE. 


FICTION OF LAW, (Fiddio juris, ) Is allowed of in 
ſeveral caſes: But it muſt be framed according to the rules 


of law, not what is imagined in the conceptions of man; 


and there ought to be equity and poſſibility in every legal 
fiction. There are many of theſe fictions in the Civil 
law ; and by ſome Civilians, it is ſaid to be an aſſump- 
tion of law upon an untruth, in ſomething poſſible to be 
done, but not done. Godolpbin and Bartol. The ſeiſin 


ef the conuſee in a fine, is but a fiction in our law; it goods againſt whom the recovery was had. This writ 


| and to avoid a miſchief ; per Coke. 3 Rep. 30. in the 
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being an invented form of conveyance only. 1 Lill. Ale. 
610. And a common recovery is fictio jurit, a formal 
act or device by conſent, where a man is deſirous to 
cut off an eſtate-tail, remainders, c. 10 Rep. 42. 
By fiction of law, a bond made beyond ſea, may be 
| pleaded to be made in the place where abroad, in Hing ton 
in the county of Middleſex, &c. to try tie fame here; 
without which it cannot be done. 1 Iuſt. 261. ö. 

There are five forts of fictions in law, abeyance, re- 
mitter, relation, preiumption, and repreſentation; per 
Ddderidge J. Fo. 73. 

Fiction is never admitted where truth may work; as 
where ceſluy que uſe, and his feoffee join in a feoff. mene, 
it ſhall be the feoffment of the feoffce. Hill. 15 Fac. 
Hab. 311. in the caſe of Wright v. Gerard. 

The law never ſhall make any fiction but for neceſſity, 


| 


caſe of Butler v. Buker——lbid. 36. per Deodderidge ]. 
2 Rell. R. 502. in the caſe of Sheffield v. Rudeliffe. 
#9. 73. S. C. and to avoid abſurdity, and preſerve the 
right of a ſtranger per Doderidge ; J. Paſch. 1 Car. in 
Cam. Scacc. The law often makes fictions for preſer- 
vation of rights; per Gould J. 12 Mod. 290. 

In fiftione juris ſemper ſubſeſtit equitas. 11 Rep. 51. 
Liffard's cale.——lIt muſt do prejudice to none; per Do- 
deridge J. 2 Roll. R. 502.——Tis to prevent miſchief. 

Jo. 427. Hill. 14 Car. in the caſe of Harper v. Derby 
(burgeſſes.) Co. Lit. J. 224, 150. 

Fictions of law muſt not be of a thing impoſſible, for 
the law imitates nature; per Doder ide J. 2 Kall. R. 502. 
in the caſe of Ruucl. f v. Sh. Held. 

You ſhall never mate a nun ſubject to the penalty 
of a ſtatute upon a fiction of law. g. Cad. 388. 
cites 11 Rep SI. 

No eſcape can amount to 2 canal offence, unleſs the 
erime, for which the party was committed, were acuolly 

ſuch at the ime of the eſcape; for it is not. u heiten hat 
it become ſuch afterwards, from the beginning by a ion 


— — 


of law; as where one is conunitted for having gen a 


dangerous wound, and eſcapes, after whicl. . e party dies. 
2 Hawk. PL. C 135. . 25. apts 
All fictions of law are to certain teſpects and purpoſes, 
and extend only to certain perſons ; as the law ſuppoſes 
the vouchee to be tenant of the land, where in ret veritate 
he is not; but this is as to the demandant himſelf, and 
' to enable him to do things as to the demandant, and 
which the demandant may do to him; and therefore a 


fine levied by vouchee to the demandant, or fine or re- 
! leaie from the demandant to the vouchee is good; but 


fine levied by the vouchee to a ſtranger, or leaſe made to 
him by a ſtranger, is void ; per Coke. Mich. 33 C 34 
Elix. B. R. 3 Rep. 29. b. in Butler and Baker's caſe. 
The King is not to be anſwered, bound, nor defeated 
fictions and therefore he would have been bound in 
his reverſion, or remainder by a feigned recompence up- 
on a common recovery, or warranty collateral, without 
true and actual aſſets, Fc. Hob. 339. in the caſe of Shef- 
field and Radcliffe, cites 6 Ed. 5. 56. and 1 Rep. 43. Alton- 
weed”s caſe. | 
Thoſe things are properly fictions of law, that have 
no real eſſence in their own body, but are acknowledged 
and accepted in law for ſome ſpecial purpoſes. Hab. 222. 
cites Co. Litt. 265. b. | 
FICTTWITA, A fort of payment anciently uſed in 
England; but of how much nen conſtat. Et nalo ut aligua 
bghtwita vel mainbota condonutur. Leg. Edm. cap. 3. 
Cowell, edit. 1727. | 
FIDEM MENTIRI, Is when a tenant doth not keep 
that fealty which he hath ſworn to the lord. Ga. Man- 
| mouth, lib. 8. cap. 2. Huntington, P. 390. Leg. H. 
I. cap. 53. | 
FIEF, Which we call fee, is in other countries the 
contrary to chattels. In Germany certain diſtricts are 
called fiefs. 
| FIERI FACTAS, Is a writ judicial, that lieth at all 
times within the year and day, for him who hath reco- 
vered in an action of debt or damages, to the ſheriff, to 
command him to levy the debt or the damages of his 


had 


1 


had beginning from Weſtm. 2. cap. 18. anno 13 Ed. 1. 


Cowell. Old Nat. Brev. fal. . : 

Upon a fieri facias the ſheriff cannot deliver the de- 
fendant's goods to the plaintiff in ſatisfaction of his debt; 
nor ought he to deliver them to the defendant againſt 
| whom execution is; but the goods are to be fold, and in 
ſtrictneſs the money is to be brought into court. Cre. 
Eliz. 504. Lntw. 589. S. P. OE 

But it hath been holden, that upon a fieri facias goods 
may be fold to the plaintiff, who ſues out the writ, tho? 
not aQually delivered to him. Comb. 452. and fee 
Carth. 419. 

If the defendant dies after the execution awarded, and 
before it be ſerved, yet it may be ſerved upon his goods 
in the hands of his executor or adminiſtrator ; for by the 
exccution awarded the goods are bound, and the ſheriff 
need not take notice of his death. Cra. Eliz. 181. 1 
Med. 188. S. P. 

That this was clearly ſo before the 29 Car. 2. before 
which ſtatute the goods were bound from the tefte of the 
writ ; but by this ſtatute they are bound only from the 
time of delivery of the writ to the ſheriff ; but even ſince 
the ſtatute, the execution ſeems good in this caſe, for the 
ſtatute was made for the benefit of ſtrangers, who might 
| have a title to the goods between the feſte of the writ of 
execution and time of the delivery thereof to the ſheriff, 
and not for the benefit of the party, or his executors or 
_ adminiſtrators. See Comb. 33. 2 Vent. 218. 
So if the plaintiff dies, the execution does not abate, 
and the ſheriff may, notwithſtanding, proceed in it, he- 
cauſe the ſheriff has nothing more to do with the plaintiff; 
for the writ commands him to levy and bring the money 
into court, which the plaintiff's death does no way hin- 
der; beſides, an execution is an intire thing, and cannot 
be ſuperſeded after it is begun. 1 Salk. 322. per cur”. 

In treſpaſs the ſheriff juſtified, that by virtue of a 
Heri facias out of the Exchequer for the Queen's debt, 
he took the plaintiff's beaſts, being levant and couchant 
upon the land of the debtor, and fold them for the 
Queen's debt ; and adjudged that it was not lawful, for 
they were not to be ſold as the goods of the debtor, but 
they might have been diſtrained for the Queen's debt. 
Cro. Eliz. 431. Hill. 37 Eliz. 2 Roll. Abr. 159. F. C. 

It a ff. fa. for 20 J. is awarded to the ſheriff, upon 

which he takes an intire chattel, and ſells it for 40 J. and 
returns the Fß. /a. with the 20 J. into court, he may de- 


tain the ſnrplu age till the defendant comes to demand it 


of him; for he is not bound to {earch for the defendant ; 
Fr Poapharn, and agreed. Ney 59. 38 Eliz. Voodge v. 
Cotes. 

But if a ff. fa. is awarded for 40s. by force of which 
the ſheriff takes five oxen, every one of the value of 5 /. 
and ſells them all, it is clear that the defendant ſhall 
have action of treſpaſs againſt the ſheriff ; per Garwdy ; 
which was agreed. Ney 59. in caſe of Weodge v. Coles. 

On a fi. fa. ſheriff may not break the outer door of 
a houſe, and enter; but it that be open he may enter, 
and then may and ought to break the door of an entry 
or chamber which is locked, and break open any cheſt, 
and take the goods in it in execution, and if he does it 
not, an action on the caſe lies againſt him. Brownl. 
50. Trin. 44 Eliz. Ann. 

This writ, though mentioned in the ſtatute V. 2. 18. 
is 2 writ of execution at Common law, and is called a 
fieri facias, becauſe the words of the writ directed to the 
ſheriff are Quad fieri facias de binis & catallis, c. 
and from theſe words the writ takes its denomination. 
Co. Lit. 290. b. 

The property till ſale remains in defendant. Brotunl. 
41. Trin. 6 Jac. Anow. 


The property of goods is veſted by the delivery of the 


fi. fa. and an extent afterwards for the King comes too 
late, and that on the ſtatute of frauds and perjuries; 
per Halt. Cumb. 123. Trin. 1W. & M. in B. K. 
[ echmere v. Thorcugbgocd. 

The King grants an annuity for 40 years to B. to he 
received hy the hands of the receiver of the court of 


wards, This is a rent-charge, and may be fold by the 
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1 Salk, } 
| wearing clothes; it the party has two gowns ! e may 
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ſheriff upon a „f. ſu. of the goods of E. It is otherwiſe 
of an annuity ter years granted by a common perſon. 
Reſolved in the court of wards by the two Juſtices and 
Ch. Baron. Tenk. 312. pl. 97. 3 Jac. Mary lort's 
cale. 


Debt againſt the ſheriff lies ſor money levied on a f.. 


| fa. before the return of the writ, elſe he might take ad- 


vantage of his own wrong. 2 % t. 79. pl. 63. Trin. 
31 Car. 2. B. R. Coctram v. Melly. 

Payment to the ſheriff on a fl. fa. is a good plea, but 
not ſo to the gaoler. 2 Lev. 203. Trin. 29 Car. 2. B. 
R. Taylor v. Beken. 

If the ſheriff on a ff. fa. do ſell a leaſe or term of a 
houſe, he cannot and mutt not put the perion out of poſ- 
ſeſſion, and the vendee in, but the vendee muſt bring his 
ejectment; fer cur. 2 Shaw. 85, pl. 74. IIill. 31 & 
32 Car. 2. B. R. The King v. Dein and Bird, & ul.. 

When the officers are once in a houſe on a f.. fa. they 
may break open any chamber doors or trunks for doing 
their execution. Agreed per cur. 2 Show. 87. fl. 78. 
Hill. 31 & 32 Car. 2. B. R. The King v. Bird. 

Goods of the wiſe veſted in truſtees on the marriage, 
but the huſhand to have the uſe of them tor lite, were 
ſeized on an execution for the debt of the huſhand, and 


the aſſignment adjudged iraudulent as to the creditor: at 


law, and no relict to be given in <quity. 2 /n. 238. 
Pl. 221. Mich. 1691. Underwood v. Aicrdant. 
Upon a fi. /a. the ſheriff may take ary thing hut 


take one of them. Per Flt Ch. J. Cumb. 36. 1 14ʃl. 


8 V. 3. B. R. Hardiſiy v. Berig. 


Two fieri fucias's were delivered the fame day. Fit 
Ch. J. inclined that the ſheriff had (' ion to preter 
either, but ordered it to be made a caſe, Sd quare 
now the late ſtatute. Crumb. 428. Trin. W. z. B. K. 
Smalcern v. Sheriff of Londin, S. C. Comb. 452. but 


no reſolution, S. P. Exccution of the laſt firſt, firſt 


is good, but the plaintiff in the firſt may have the action 
againſt the ſheriff, unleſs he bid the ſheriff ſtay execu- 
tion, or to that purpoſe. 1 Salt. 320. Smallesmb v. 
Buckingham. In Salk. is a N. B. that he who brought 
the firſt writ told the ſheriff that he was not in hatte, 
and fo took cut no warran', nor left any fee; ard this 
inclined the opinion of the court more ſtrongly againſt 
him. Carth. 419. S. C. Ard after ſeveral A, the 
judges were of opinion for the plaintiff who had taken 
out his execution laſt, to which they rather inclined, for 
that it appeared that the ator cid not demand 
an execution of his writ. . Halt Ch. J. the ven- 
dee of the gocds in ſuch ee has good title to them, 
which cannot be defeated by a ſubſequent execution of 


that writ which was firſt delivered; but the party 


concerned in ſuch writ is put to his action againſt the 
ſheriff; for otherwiſe it would be dangerous to make 
ſuch purchaſes of ſheriffs, and that might make writs 
of execution of no effect. 5 Mad. 376. S. C. Flolt 
Ch. J. took notice that the party ſaid to the ſhe- 
riff, + You may let it lie, it requires no haſte,” and 


| 
therefore deſires no warrant, ror leaves any fee, and ſo 


the fale upon the ſecond Ff. fa. good, and not to be 


| avoided. And though the ſecond ji. fa. had been deli- 


vered a fortnight after, yet if it be the firſt executed it 
ſhall be good, and the party's remedy is only againſt the 


ſheriff. 12 Med. 146. S. C. held accerdingly. Lord. 
Raym. Rep. 251. S. C. reſolved. Compns's Rep. 35. S. C. 


adjudged according. Sec ExzcuTiONn, SCRE FACIAS. 

FIFTEENTH, Decime quinta, Ts a tribute or impoſi - 
tion of money laid upon a city, borough, or other town, 
through the reaim ; not by the pole, or upon this or that 
man, but in general upon the whole city or town, and 
ſo called, becauſe it amounted to a fifteenth part of that 
which the city or town hath been valucd at of old; or 
to a fifteents part of every man's goods and perſonal eſ- 
tate, according to a reaſonable valuation. This is now 


' impoſed by parliament, and every town through the 


realm knoweth what a fiftcenth for themſelves doth 
amount to, becauſe it is perpetually the ſame. Whereas 
the ſubſidy, which is raiſed of every particular man's 
lands or goods, muſt needs be uncertain, becauſe the 

* 2 | eſtate 
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and mixt actions; and in actions mer 


F 1 L 
eftate of ſeveral men is uncertain. And in that regard, 
2 fifteenth ſeems to be a rate anciently laid upon every 
town, according to the land or circuit belonging to it: 
Whereof Camden in his Brit. makes frequent mention, 
particularly pag. 168. of Wells in Someſetſbire, thus, 
Duo lempore, ut teſtatur cenſualis Angliæ liber, epiſcopus iþ- 
ſum oppidum tenut, quod pro waginta bidis geldavit. 
And pag. 172. of Bath, Ge viginti bidis quando 
ſchira geldabat. Thirdly, pag. 181. Old Sarum or Saliſ- 
bury, Pro quinquaginta hidis 1 And theſe rates 
were taken out of Domeſday-book in the Exchequer. So 
that in old time this ſeemed N in cer- 
tainty; whereas now, though the rate be certain, yet it 
75 , , 

is not _ = by parhament. Cowell, edit. 1727. 
See Tax INZIME. 

eG TNG AND QUARRELLING, IE prohibi- 
ted by ſtatute, in a church or churchyard, Se. on pain 
of excommunication, and other corporal puniſhment. 


Stat. 5 & 6 Ed. 6. c. 4. 


FIGS. See Groctry WARE. | F 

In aſſumpfit in an 2 time 

of the promiſe was in figures, upon error 

brought, judgment was reverſed for this cauſe. Sid. 30. 

Paſeh, 13 Car. B. R. Ducket v. Bland. Leb. 19 S. 
C. by the name of Buſbel v. Bland. 

It was moved to quaſh an indi ment, becauſe the 


| Lord in the ion was in fi But 
2 agb. Mod 78. pl 


21 year of the King is enough. 

40. Mich. 22 Car. 2. An. : 

In debt for rent, the ſum demanded was in figures, and 
not in words; upon 2 writ of error brought, the court 
held it was a material exception, and reverſed the judg- 
ment, unleſs cauſe, &c. Hill. 23 Car. Sti. 88. Hob- 


fon v. Heywood. 8 

Roman are good in pleading, but otherwiſe of 
Engliſh figures. 2 Lev. 102. Paſch. 26 Car. 2. B. R. 
Hawkins v. Mills. —If an indiament ſets forth the ſtile 
of the day or year, in any figures but Roman, it is inſuf- 
ficient. 2 Hawk. P. C. 255. l 

In indeb. aſſump. pro opere & labore, it was excepted, 
becauſe the ſum was in figures; ſed non allacatur, tor they 
were (XII) Latin figures, which is well enough ; other- 
wiſe, if they had been (12) Eng/:ſb figures; and it would 
Have been otherwiſe, if they were in figures in an infe- 
rior court; and it was adjudged for the plaintff. 
This was 2 writ of i in. 409. Hill. 5 V. & 


Stat. 6 Geo. 2. 1 Allows the expreſſing numbers 
; 4. i ng gooey by 


ay | 


viſions and counties ; they make out all writs and pro- 
ceſſes upon original writs, as well in real — perſonal, 

per ſonal, 
where the defendants are returned or ſummoned, there 
goeth out the diſtreſs infinite until appearance ; if he 
be returned nibil, there proceſs of capias infinite, if the 
plaintiff will; or after the third capias the plaintiff 
may go to the exigenter of the ſhire, where his original 
is grounded, and have an exigent or proclamation made. 
Alſo the filacer maketh all forts of writs in view, in 


cauſes where the view is pray d; and upon all replevins 


or recordare”s, writs of returno babendo, ſecond deliverance, 
and withernam. They enter all appearances and ſpecial 
bails upon any proceſs made by them. make the 
firlt ſcire ſacias upon ſpecial bails ; writs of habeas b 
diſiringas nuper vicecomitem vel hallivum and duces tecum, 
and all ſuperſedeas upon ſpecial bail, or otherwiſe ; writs 
of babeas corpus cum cauſa upon the ſheriff”s return, that 
the defendant is detgined with other actions; writs of 
adjournment of a term, in caſe of peſtilence, war, or 
publick diſturbance, and (until an order of that court 


made ng Jr. which limited the f/aggrs to all matters” 


Vol. II. Ne. 74. 


| 


| 


: 


, 


F I N 


s before appearance, and the protbon;!arie; 
after) did enter declarations, imparlances, judg- 
ments and pleas, whereunto a ſerjeant's hand was not 
requiſite ; and made out writs of execution, and divers 
other judicial writs after appearance. And in the King's 
Bench of latter times, there have been filacers who make 
proceſs upon original writs returnable in that court, up- 
on actions —＋ The filacers of the Commer 
Pleas have been officers of that court before the ſtatute 
of 10 H. 6. cap. 4. wherein they are mentioned. | 
, FILACIUM, The file or thread upon which writs or 
looſe papers are filed up together, to preſerve them 
Mud breve eff in filaciis Mareſchalli. Will. Thorn. Hence 
cuſtades filaciorum, or file-keepers in our courts of judica- 
ture, were called filacers. | 

FILDALE, i, Field-ale : A ſort of drinking in the 
field by the bailiffs of the hundreds; for which they ga- 
thered money of the inhabitants of that hundred. It was 
prohibited in the days of Bractan, lib. 3. fol. 117. Ac- 
cording to Sir Edward Coke's 4 Inft. fol. 307. an extor- 
tion colore compotationis. The true word is fild-ale, quod 
compatationem in campis fignificat. See SCOTALE. 
FILE, Filacium, Is a thread or wire, whereon writs, 
and other exhibits in courts and offices are filed for the 
more ſafe keeping of them. File alſo ſigniſies attaint ; 
from the Sax. fylan, inquinare. | 
A cauſe was between father ard fon, and there having 
been great heat, and indecent reflections on both ſides, in 
bill and anſwer, and the matter being ended this vacation 
by compromiſe ; upon motion this day made in court by 
Mr. Porter, the bill and anſwer were faken cf the file 
by conſent. Mich. 1683. Fern. 189. Tremaine v. Tre- 

Information filed, without izance entered into 

the party, is ill, but the court cannot take ir off the 

e ; when once a thing is on the file, it cannot be taken 
off without an act of parliament ; no, not by conſent of 
parties ; as in the caſe of Dr. Widdrington on a manda- 
mus, the college made a very ſcandalous retrurn, and ta 
which he and the coliege agreed; and then they moved 
to take the return off the file, but the court refuſed it, 


ſaying, it could not be done without an act of parlia- 
ment; they ordered a vacat to be entered thereup- 
on; that in gy ap gt gs be, to enter the 
irregularity on with a ceſſet praceſſus ſuperinde. 
Sed cur. adviſare vult. 12 155. Mich. 9 W. z. 
The King v. Lambert. 

attorney be filed irregularly, it may 


and 
to 


If a dill againſt an 
be taken off the file. Per cur. 12 Mad. 164. Hill. g 
W. 3. in caſe of Broadwaite v. Blackerby and Perkins. 


FILICETUM and FILICTUM, A ferny ground. 


1 Inft. fol. 4. b. Ubi filices creſcunt. 


FILIOLUS is properly a little fon, alto a godſon, 

and a nephew, Cowell. edit. 1727. | 
FILKALE. See SoTHALE and FicTarr. 
FILTRUM, Feltrum, A covering for the head made 


of coarſe wool, not wove, but cottened together ; a hat, 


a felt. Cowell, edit. 1727. 
FILUM AQUAE, Is the thread or middle of a ſtream, 
2 a river two lordihips ;——Et babebunt iflas 
uttas uſque ad filum aquæ predifie. Ex Reg. priorat. de 
Wormly, f. 3. a. Vide etiam — 2 fol. 390. 
a. Et de mabemio fatto in grofſis navibus in media alti fili 
groſſarum ripariarum, &c. Rot. Pat. 4 H. 6. m. 11. 
par. 2. Et tatam — mmnd 2 car's inter 
filum aqua de Ebroc. & filum aquæ de Tame. de 
Leic. in Bibl. Cot. fo. 2. Et pla. Cor. Mich. 18 Ed. 1. 
__ Haut file du mer; the high tide of the ſea. 
Rat. Furl. 11. H. 4. n. 61. Cowell, edit. 1727. 
FIMITIUM, (I. e. Tempus quo agri fimantur, or 
dunging time). Tis mentioned in the icon, 1 
tam. pa. 256. Percepit prior 4 acras frumenti & 5 avene 
in culturit poſt fimitium, ex liberatione ſervientic. 
15 _ as Fimare 1 to 479 80 Terra ſabula- 
noſa fimo pure non etur. ta, lib. 2. c. 76. par. 
FINARY. See BromaRv. * 
FINDERS, mentioned in ſtat. 18 Ed. 3 fat. 7. and 
14 « bg c. 10. ſeem to be all one with whom 
| now 


7.10 
now We call 
13. and 31 H. 6. c. 5. They are employed 
— U 
"FINE, (Finis,) Is a formal or ceremonious conveyance 
of lands or tenements ; or, (as Weſt ſaith, tit. Fines, ſect. 


25.) of any thing inheritable, bang in oe — 


to the end to cut off all con e 

in his 2 Par. Symbol. ſe. 1. thus defines it, To be a 
covenant made before juſtices, and entred of record. 
But Glanvill more properly thus, lib. 8. cap. 1. Finis 
eft amicabilis compoſitio & finalis concordia ex co enſu & li- 
centia Domini Regis vel juſticiariorum. And 116. 9. c. 3. 
Talis concordia finalis dicitur, es quod finem imponit nego- 
tio, adeo et neutra pars litigantium ab eo de cetero poterit 
recedere. And Brafion, lib. 5. cap. 28. num. 7. thus, Finis 


ideo dicitur finalis concordia, quia imponit finem litibus & 


eft exceptio peremptoria. The author of the New Terms of 
the 


Law defineth it to be a final agreement, had between 
any lands or rent, or other things where- 
of any ſuit or writ is between them hanging in any court. 
See the 


judicialem de re immobili, becauſe it hath 

i Lr 

iginal uſe. Weſemb. Parat tit. 7 For it 
. Common law before re- 


| 72 law diſables to tranſact, only for this reaſon, that 
preſi 


where the King and his court of juſtice are ſuppoſed to 
be privy to the act. Originally the uſe of this final 
concord inſtituted and allowed, in regard that by 


was 
law, and ancient proceedings, no plaintiff (giving 
rity declamore ſuoproſequends )could agree without 
ence of the court: So that fines have been anciently 
ied in actions, and for no greater ſum of 
than 11 J. But ſubtilty of wit and reaſon hath in 
time wrought other uſes of this concord, which in the 
beginning was but one, viz. to fecure the title that any 
man hath in his poſſeſſion againſt all men; to cut off en- 


T8 7 


| 


tails, and with more certainty to paſs the intereſt or title of 


land or tenement, though not controverted, to whom 
we think gnod, exier for years or in fee: Inſomuch, that 
the paſſing of a fine, in ſome caſes, now is but mera fictio 
Juris, alluding to the uſe for which it was invented, and 
ſuppoſing a doubt or controverſy, where in truth none 
is; and fo not only to work a preſent preſcription againſt 
the parties to the concord or fine, and their heirs, but 
within five years againſt all others, not expreſly excepted, 


covin) as women covert, perſons under one and twenty 
— priſoners, or ſuch as be out of the realm 
at the time when it was acknowledged. This fine 
hath in it five eſſential parts; 1. The original writ 
againſt the conuſor. 2. The King's licence, 
ing the parties li to accord, for which he hath a 
2 d r, being accounted a part of the 
3. The concord itſelf, which 
is ſuch, Se. 4. The 


revenue of the crown. 
thus beginneth, And the 1 
note of the fine, which is an abſtract of the original 
concord, inneth in this manner, Between R. com- 
Plainant, and S. and E. bis wife deforciants, &c. 5. The 
foot of the fine, which beginneth 
agreement, made in the court of the Lord the King at Weſt- 


minſter, from the day of Eaſter in fifteen days, in the, &c, 


See 17 R. 2. cap. 5. 1 H. 4. c. 


fine ſur cognizance de droit come ceo 


thus : This is the final 


1 


ſo that the foot of the fre includeth all, containing the 


day, year, and place, and before what juſtice the con- 


cord was made. Cz. val. 6. fol. 38, 39. Taye's cafe. 
This fine is either ſingle or double. A fingle fine is that 
by which nothing is granted or rendered back again b 

the conuſees to the conuſors, or any of them. A double 


fine containeth a grant or render back again, either of 


ſome rent, common, or other thing out of the land, or 
of the land itſelf to all, or ſome of the conuſors for ſome 
eſtate, limiting thereby many times remainders to ſtran- 
gers, who are not named in the writ of covenant. 
Weſt, ubi ſup. ſect. 21. Again; a fine is from the effect 
divided into a fine executed, and a fine executory. A fine 
executed, is ſuch a fine, as of its own force giveth a pre- 
ſent poſſeſſion (at the leaſt in law) unto the conuſee, fo 
that he needeth no writ of Babere facias ſeiſmmam for the 
execution of the ſame, but may enter ; of which ſort is a 


that is, upon acknowledgment that the thing mentioned 
F ue idem babet 
de dans cognitoris. Weſt. 5t. And the reaſon of 
this ſeemeth to be, becauſe this fine paſſeth by way of re- 
leaſe of that thing, which the conuſee hath already (at 
leaſt by ſuppoſition) by virtue of a former gift of the co- 
nuſor. Co. Rep. lib. 3. fol. 8g. Caſe of fines, which is 
in very deed the ſureſt fine of all. Fines executory are ſuch 
as of their own force do not execute the poſſeſſion in the 
conuſees, as fines ſur conuſance de druit tantum, fines ſur 


done t, grant, releaſe, confirmation, or render; for if 


ſuch fines be not levied, or ſuch render made unto them 
who are in poſſeſſion at the time of the fines levied, the 
conuſees muſt needs ſue writs of babere facias ſeiſinam, 
according to their (cvcral caſes, for the obtaining of their 
poſſeſſions, except it the levying ſuch executory fines, 
the parties unto whom the eſtate is by them limited, be 
in poſſeſſion of the lands paſſed thereby : for in this caſe 
ſuch fines do enure by way of extinguiſhment of right, 
not altering the eſtate of poſſeſſion of the conuſee, but 
perhaps bettering it. Veſt, ubi ſupra, ſei. 20. Touch- 


ing the form of theſe finer, we conſider, upon what writ 


or action the concord is to be made, and that is moſt 
commonly upon a writ of covenant; and then firſt there 
muſt paſs a pair of indentures between the conuſor and 
conuſee, whereby the conuſor covenanicth with the co- 
nuſee, to paſs a fine unto him of ſuch or ſuch things, 
by a day fet down: And theſe indentures, as they are 
firſt in this proceeding, ſo they are ſaid to lead the fine ; 
upon this covenant, the writ of covenant is brought 
the conuſee againſt the conuſor, who hereupon yiel 

to paſs the fine before a judge; and fo the acknowledg- 
ment being regorded, the conuſor and his heirs are pre- 


ſently concluded, and all, ſtrangers not excepted, after 
five years once paſſed. If the writ whereupon the fine 


is grounded be not a writ of covenant, but a warrantia 
cburtæ, or a writ of right, or a writ of meſne, or a writ of 
cuſtoms and ſervices; for all theſe fines may alſo be 
found, We ” (ubi ſupra, a. 23.) then this form is ob- 
ſerved, the writ is ſerved upon the party that is to ac- 
knowledge the fine, and then he appearing, doth accor- 
dingly. See Dyer, fol. 179. num. 46. Fines are now 


levied in the court of Common Pleas at Weſtminſter, in 


regard of the ſolemnity thereof, ordained by the ſtatute 
(if it be levied upon good conſideration, and without | 


of 18 Ed. 1. before which time they were ſometimes le- 
vied in the county-courts, courts-barons, and in the Ex- 
chequer, as may be ſeen in Origines Furidictales & alibr. 
Floruden ſays there were fines levied before the conqueſt. 


 Fulbec ſays he has ſeen the excmplifieation of one of 
Henry the Firſt's me; Dugdule, none till Henry the 


Second. Cowell, edit. 17527. | 

A fine is an agreement of the parties on record, Dy 
which lands are transferred from conuſor to conuſee, wi 
or without a render; and this is eſteemed a conveyance 
of greater ſecurity than a feoffment, or the inveſtiture by 
livery, being not only equivalent to the notoriety of li- 
very, but having the conſtant and undoubted credit of a 
court of record to protect and ſupport it; and this far- 
ther convenience and ſecurity, that it does not only 
transfer the right of the vendor, and all claiming = 


„ - Py ha Hee © 5 PF REOR 


een eee 


F IN 


im, but likewiſe extinguiſhes the right of others who 
5 eren 2 Bac, Abr. 


oh ſeem originally to have been inventedandallowed 
of for different ends and purpoſes, than they are now 
applied to ; for they were at firſt no more than a friendly 
compoſition and determination of the matters in debate 
between the demandant and tenant in the lord's court; 
and this way of compoſing differences was eaſily admitted 
in thoſe days, becauſe the ſuitors of the court, who were 
judges of all ſuits, were by theſe amicable compoſitions 
the ſooner diſmiſſed from their attendance at the court ; 
nor did the lord of the manor ſuffer by them, becauſe on 
theſe agreements, the parties litigating paid him a fine for 
his conge d accorder, as they do to the King at this day, 
which was equivalent to amercements, which were paid 
him in adverſary ſuits. 2 Bac. Abr. 520, 521. 

From an obſervation of tne peculiar benefit and ſe- 
eurity from fines, and from the countenance and encou- 
ragement they received from the courts of juſtice, men 
began to engage themſelves, and oblige each other by co- 
venants to compoſe their differences ; and were the 
eaſier drawn into this amicable way, becauſe it was not 
attended with the uſual expences of adverſary ſuits, which 
being generally proſecuted with warmth and animoſity, 
by the parties litigating, muſt neceſſarily involve one or 
both parties in difficulties, which ſuch friendly compo- 
fitions are free from; and the judges, conſidering theſe 

nts as the publick acts of the court, allowed them 
ſome ſanction with their own judgments ; and hence they 
came to be 1 into that uſeful and common aſſu- 
rance which we find them to be at this 
upon the ſtatutes of 4 H. 7. cap. 24. 
2 Bac. Abr. 521. 


i. The ſeveral ſorts ZE: 


» AS ſtand 
1 8. 


4. fine, and when they to operate 
2. Of what things a fine may be levied, and by what | 


name, 
3. Who may levy fines; and of taking conuſance by dedimus. 
4. Statutes, with notes and adjudications upon them, 
roncerning the manner of levying fines ; exceptions to fines ; 
nonclaim of fines ; who ſhall be bound by fines levied, and 
their operation in barring the iſſue in tail. 

b the operati a fine in barring ſtrangers, 
hes 2 1 8 — 22 term * 
years, or barely an equitable intereſt. 

6. The remedies given to flrangers by claim and ent: 
for the . 2 of — 
and the manner ef reverſing them. 


Þ. Th kinds » and of the | als | 
SRL IE om 


There are two ſorts of fines, viz. one executed, and 


| the other executory. Executed; that is, where the pre- 


ſent eſtate paſſeth unto, or is ſuppoſed in the conuſee; 
for ſuch a fine is a feoffment of record, as this fine come 
reo, or ſur releaſe, or confirmation, or ſur ſurrender ; exe- 
cutory, as when no eſtate is veſted in the conuſee, until 
it he executed by entry or action; as fines ſur grant & 
render by the conuſee, which muſt be made upon a fine 
came ces, or ſur releaſe, &c. or other fine which is exe- 
cuted ; or otherwiſe the conuſee could not make 
grant and render of that land, &c. which he had not. 
2 Inſt. 5 1 3. It is not called executed, becauſe the conuſee 
is in poſſeſſion; but becauſe the fine is executed between 
the parties; ſo that the conuſee cannot ſue execution, 
becauſe the fine itſelf is ſuppoſed to be executed. A fine 
is not called executcry, becauſe the fine does not ſuppoſe 
any execution, but becauſe the conuſee may execute it, 
either by entry or by /cire facias. Co. R. on Fines 4. 
Of fines there are four kinds: 1ſt, A fine fur cogni- 
zance de droit come ceo que il ad de fon dine, i. e. upon an 
acknowledgment of the right of the cogniſee; as that 
which he had of the gift of the cogniſor. It is a ſingle 


— — 


F 1 N 
fine, and admits the poſſeſſion (at leaſt in law) of the 
lands, by virtue of a feoffment or former gift of the cog- 


niſor, and works by way of releaſe ; a fee-ſimple paſſing 
without the word heirs, and nothing being rendered back 
to the cogniſor. This is the principal and fureſt fine, 
and is a fine executed, fo that the cogniſee may preſently 
enter. Wocd's Inſt. 240. 
2dly, A fine ſur done, grant & render; which is a 
double fine, (being in a manner two fines, viz. a fine ſur 
cognixance come ceo, fc. and a fine ſur conceſſit, Ec. (and 
where the cogniſee, after a releaſe and warranty made to 
him by the cegniſor, doth grant and render back to the 
cogniſor, the lands, &c. limiting oftentimes thereby re- 
mainders to ſtrangers not named in the writ, if the party 
is in poſſeſſion ; this fine is executed, otherwiſe he mult 
enter, or have the writ of habere facias ſeiſinum, &c. 
Woed's Inſt. 240. 1 | 

3dly, A fine ſur cognizance de droit tantum ; which is 
commonly uſed to hs ; a reverſion. It may be expreſſed 
in ſuch fines that the particular eſtate is in another, whom 
the cogniſor is willing ſhould have the reverſion. Some - 
times it is uled by tenant for life, to make a grant and 
releaſe to him in reverſion. In a fine ſur cagnizance de 
druit tantum, the cogniſee hath a freehold in law in him 
before he enters. Wad's Inſt. 240. 

Athly, A fine ſur conceſſit is, where the cogniſor is ſeiſed 
of the lands contained in the fine, and the cogniſee hath 
no freehold therein, but it paſſeth by the fine. It is com- 
monly uſed to grant away eſtates for life or years. And 
if the cogniſces are not ig poſſeſſion, they muſt enter, or 
have a writ of habere facias ſeiſinam, Sc. Noad's Inſt. 

o. 

There are five ſorts of fines, of which three are exe- 
cuted, viz. fur conuſance de droit come ceo, &c. ſur releaſe, 
| and ſur ſurrender ; and two executory, viz. ſur canuſance 
de drait tantum, and ſur grant and render. Fines upon 
ſurrender are either expreſsly fo, or amounting to a ſur- 
render. A fine upon expreſs ſurrender, is when the leſſee 
for life, or for another's life, or tenant in tail after poſſi- 
bility, tenant in dower, or by the curteſy, by fine ſur- 

their eſtates to him in reverſion ; and the form of 
the fine is ſuch in effect, as the fine ſur conuſance de dreit ; 


ſaving that theſe words, reddidit are in the fine 
upon ſurrender, and the of the warranty omitted. 
Co. Read. on Fines, 4» 5 


| All fines are either executed, as fines ſur conuſance de 
droit come ceo, &c. fines ſur releaſe, and fines ſurrender ; 
or executory, as fines ſur conuſance de dreit tantum, and 
ſur grant & render; the fine ſur conuſance de droit tantum 

ſeems to be the anne ; for the conuſance being in 

the place of the judgment, which was always executory 
in adverſary ſuits, the demandant was obliged to follow 
the rules of the law, and ſue out execution; but in time, 
when theſe fines became the common and beſt way of 
purchaſing, the purchaſer, to prevent the trouble of ſuing 
out execution, had ſeiſin given him by livery in the 
country, and for his farther aſſurance obliged the vendor, 
by covenant, to levy a fine; and thus the fine ſur conu- 
ſunce de droit came ceo, &fc. came in uſe, which ſuppoſes 
a precedent gift, by which the conuſee was put into poſ- 
ſeſſion, and conſequently there needed no execution of 
what he had already. Co. Reading 4. 

This fine came ces, Fc. is moſt commonly uſed, being 
the ſureſt for the purchaſer ; in which it is to be obſerved, 
that this fine and that de droit tantum convey a fee- ſimple 
to the conuſee, without words of inheritance ; for when 


any | the conuſor acknowledges the land to be the right of the 


conuſee, tis repugnant and contradictory to his own ac- 
knowledgment, to claim any right or intereſt to the 
land in reverſion or remainder ; beſides, in every judg- 
ment a fee - ſimple was recovered, and the conuſance 
coming in lieu of the judgment muſt neceſſarily i 
as much, unleſs the 2 2 of the 
ies qualify it. Co Litt. 9. b. Co. Reading 4, 7. 
Fes A ral ſur conuſance de droit come — So the co- 
nuſor can't reſerve a rent, becauſe the conuſance 
poſing a precedent gift, he can't charge the inheritance 
which he has given intircly away; and fo the reddendun: 


an 

of re- 

conuſance de droit come ceo, Se. can't be le- 
2 for the end of fines being 
— br ſettle the poſſeſſion for the but for 
ever, the admittance of ſuch a fine would not anſwer the 
end ; beſides the uncertaint which of the conuſeesſhould 
ſurvive and enjoy the land, the fine itſelf can't operate 
according to the limitation; for the ſurvivor, by the 


| 


N 
16 


ſettle the ri 

Be the 

fuck 

"Se the land according 

— — 5 Cote tells us, that if . 


the grantee for his own life, with a reſervation of a rent, 
this might have been admitted, for this is no abſolute ſur- 
; and each party may enjoy what the fine gave 
him according to the ſeveral limitations thereof. Co. 


If there be leflee for life, the remainder for life, and the 
leſſee levies a fine fur conuſance de droit to him in remain- 
der, this enures by way of ſurrender; becauſe by this 
fine he only acknowledges all the right he has in the land 
to 


belong to him in remainder, but if the leſſee had le- | 
vied a fine, Ec. to him in remainder, it had been a for- 


feiture of both their eſtates, and he in reverſion might 
enter immediately ; and the reaſon of the difference is 
this, the fine fur conuſance de droit come ceo, Sc. always 

1 which paſſes by the precedent gift, as 
| fine ſuppoſes ; but the fine fur conuſance de droit tan - 
tum only conveys all his right, which is intended all he 
can 71 10 away. Co. Reading 5. 5 

If A. ſeiſed in fee, as heir of the part of the mother, 
and he and his wife levy a fine to A. and B. with war- 
ranty, and I and B. by the fame fine grant and ren- 
der to the huſband and wife in tail, remainder to the 
deirs of the huſband ; though it was urged, that the ſeiſin 
of the conuſee was fiQtitious, and that nothing was al- 
lowed by the fine, yet reſolved, that the conuſee was 
more than a bare inſtrument, and that the eſtate was 
once in him; and that the fine and render is a convey- 
ance at Common law, and the render makes the conuſor 
a new 
ment at Common law. 1 Salk. 337. 

'The firſt part of a fine is the original writ, and with- 
this the fine is erroneous, and may be reverſed for 
in B. R. this being abſolutely neceſſary to brin 
ies within the juriſdiction of the court ; 


3 | is called to defi 
the original. Co. Reading 10. 2 Rel. Abr. 16. 


as much as a feoffment and re-infeoff- | 


though at this day the original is generally a writ of co- | 


4 


1 
venant, yet fines are taken on all writs in which lands 
are demanded, or are to be charged, or which any way 
relate to them; for the law having provided different re- 
medies for the ſeveral grievances of the ſubject, twas 
but reaſonable in the judges to allow of theſe ſi- 
tions, whatever method the injured perſon took to reco- 
ver his right. Co. Reading 3, 10. Plau. 394. 2 Rol. 
Abr. 14. 2 Inft. 510. 5 Co. 38. f 

The ice now is for the conuſor to make the co- 
nuſance, and acknowledge the fine, before any original 
ſued out; and this has ſo far obtained, has the judges 
have reſolved ſuch fines ſhould ſtand, though the conu- 
for dicd before the writ of covenant was taken out ; but 
in theſe caſes the originals were ſued out, and made re- 
turnable, as of a term precedent to the conuſance, for 
they are ſtill — m— — a perfect and 
complete conveyancc, though for the greater expedition 
they have allowed of this variation from the ancient 
courſe. 1 H. 7. 9. Hab. 330. Vent. 47. 

If in a warrantia charte againſt B. to warrant one 


acre, if he levies a fine of that acre and another, the 


fine operates to convey only all his right in that acre he 
i » for the other was not mentioned in 


Hence it is, that if the conuſance be of the manor of 


Dale, the conuſee can't make a render of the manor cf 
or 


the conuſance be of the third part, the ren- 


Sale if 
| der can't be of the whole; becauſe the court can deter- 
mi ri 


ine the right only of that about which the parties con- 
tended, and the conuſee demanded in his original; but 


if the conuſor acknowledges all his right, Cc. to the 


demandant, for which conuſance he grants and renders 
the land to the conuſor for lite; or if he grants a com- 
mon in the land, or ſo many loads of wood off it, this 
1 gh ere —— is wholly of 
ing in diſpute, one ing the property, 

and the other a proſit A. A 9. es — 
in the original, for which the thing in diſpute was 
2 Rol. Ar. 15, 16. | 0 
Therefore if the grant and render had been of a rent 
novo, that had been good ; becauſe the rent iſſuing out 
muſt be implied in a demand of the land ; 

the concord and of the par- 


| ties is received and allowed for that only which they liti- 


gated. Abr. 15. Co. Reading 11. 1 Inſt. 514. 
As nothing can Mg the fins hr wht 6 RS 
or 


2 
implied in the covenant, ſo no one can take an imme- 


given to himſelf ; but there mult be an immediate eſtate 
given back to the conuſor, becauſe the render ex vi ter- 
mini implies that it muſt return to him. Co. Reading 8. 
2 Inſt. 514. Bro. tit. Fines 11 m. 

hen the parties are judicially before the court by 


original, the counſel for the conuſee appears with the 
Co. 9, 106. | i 


precipe and concord, which is in nature of a 

ſetting forth the conuſance which ought to be made by the 

tenant in the writ, after his appearance is recorded, then 

follows his conuſance, which is no more than an acknow- 
that the manor, or other lands, Ec. contained 

in the writ, belong of right to the demandant, as land 


which he hath of the gift of the tenant, with a general 


releaſe and warranty to the conuſee and his heirs. When 
this conuſance was taken they went originally to the tre- 
fury, but now by the 5 H. 4. they ſtop with the cuſfar 
brevium, who records it ; that ſtatute providing, that all 
the parts of the fine ſhall remain in the fafe cuſtody of 
the chief clerk of the C. B. before the chirographer has 
them out of court; the deſign of the act being thereby to 
prevent the inconvenience which y happened by 
the imbezzlement of fines, when they lay only in the 


hands of the treaſurer and chirographer, either by their 
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connivance or negligence. 5 H. 4. . 14. 5 Ci. 39. . 


2 Sid. 55. : ; 

—— moſt material thing conſiderable in a fine 
is the King's ſilver; this is entred on the writ ot covenant, 
and gives it the force and effect of a fine, and is gran- 
ted to the King pro licentia concordand:, or conge de accor- 
der, in compenſation of the amercements, and other fines, 
which became due on judgments and nonſuits; in adver- 
fary ſuits, this is always paid by him who takes the fee- 
ſimple by the fine, and on the entry of it on the cove- 
nant, the ſum given is expreſſed, together with the plea, 


P16 : 
and ſervices ; of whereof a precipe quod permittat, as to 


have common, a way, Cc. or to be ſhort, where pre: 1pe 
| guad teneat doth lie, as the writ of covenant to levy a 
nine, and the like. 2 aft. 513. 
But in ancient times tines were levied of other things, 
than will be at this day allowed; and yet thoſe fines ſhail 
be holden now as available, as they were taken tobe, 
when they were levied. 2 Inſt. 513. | 
Tenant in tail of a rent or common levies a fine with 
proclamations ; its very clear that the iſſues ſhall be bar- 


[ 


and between whom, with mention of the land for which 
it is given. 2 Inſt. 511. 5 Co. 39. 

12 likewiſe — the poſt-fine, in reſpect of the pre- 
mier fine in the Hanaper, which is due to the King on 
the original, and is greater or leſs in proportion to that; 
for it is as much as the ier fine, and half as much 
more; as if the premier fine be 6s. 8 d. this is 107. 2 
Inſt. 5 m. 

Yom the entry of this the fine is obligatory, and be- 
ins to operate; and from thenceforth the fine ſhall ſtand, 
though either party die before the other parts are recor- 
ded. 2 Inſt. 511. 5 Co. 39. Dyer 220. 3 Med. 140. 

But if the conuſor dies before the King's ſilver be en- 
tred, the fine is voidable, and may be reverſed by a writ 
of error; becauſe this being given pro licentia concordandi, 


the of the parties is not to be admitted as the 
jud of the court till it be paid and entered, and con- 


ſequently if the conuſor dies before that be done, the fine 
is erroneous, as a judgment given in an adverfary ſuit 
after the death of one of the litigating parties ; but this 
is to be underſtood with this diſtinction, that where it 
appears by the record itſelf, that the King's filver was 
paid after the death of the conuſor, there the fine is er- 
roneous; but where after the conuſance made the conu- 
ſor dies before the King's ſilver is paid, and after his death 
the filver was paid and entered on a writ of covenant 
returnable the term preceding his death ; as if baron and 
feme make conuſance before commiſſioners the 26th of 
March, the feme dies the day following, and upon a writ 
of covenant made returnable the Hilary term preceding, 
the King's filver was entered as of that term, and the 
fine was adjudged to ſtand ; for where there does not ap- 
| an error on the face of the record, the judges in fa- 

vour to fines, which ſo much ſtrengthen men's titles, and 
quiet their poſſeſſions, have always ſupported them, and 
would not ſuffer the entring the King's ſilver, after the 
parties death, to be examined, when it appeared by the 
record itſelf, that the fine was completed, as a fine of 
the term preceding the death of the conuſor. 2 Inſt 511. 
2 Vent. 47. Hab. 330. nd 

The other parts of the fine are the foot and note of 

it; the foot of the fine runs thus, Her eft finalis concor- 


red thereby; per Walmſley J. 2 Le. 158. 21. Eliz. C. 
B. in the caſe of Segar v. Bainton. Jenk. 275. pl. 96. 


Of a leaſe for years the fine is void as to any ffran- 
gers; for a frechold muſt be in the cognizor, or cogni- 
zee; however it may be good betwixt the parties by way 
of eſtoppel, fo as to concluce them. Mad: Inft. 242. 

A fine cannot be levied of money agreed to be laid 

out in a purchaſe of lands to be ſettled in tail. But a 
decree can bind ſuch money, equally as a fine alone could 
bind the land in this caſe, it bought and ſettled. Pr 
cur. Wms's Rep. 130. Mich. 1710. Benſon v. Benſon. 

Of an annuity to a man and his heirs, no fine c2n 

de levied. Parliament Caſes 1. Arg.—Becauſe it is a 
thing perſonal. Arg. 3. in cafe of The King v. Lord 

Purbeck. 

A fine may be, and uſually is, levied of ſhares in the 
New River Water. 2 Vn Rep. 128. Paſch. 1723. 
Drybutter v. Barthslameww. | 

Fines may be levied of all things in being which arc 
inheritable, whether eccleſiaſtical, and made temporal, 
or temporal; as of an advowſon, rectorv, portion of 
tithes, &c. of an honour, manor, barony, leet, meſ- 
ſuage, dove-houſe, garden, orchard, land, meadow, 
| paſture, wood, underwood, office, fiſhing, warren, fair, 
toll, waifs, ſtrays, Cc. rent, common, a hundred, Ec. 
| And as fines may be levied of things in poſſeſſion, ſo may 

they be levied of a remainder or reverſion, or of a right 

in . or of a poſſibility. Wood's Iuſt. 242. 

So of a way. Denſb. R. of Fines 15. So of a free 
c Ihid. Not of a court baron or piepowder. 
| hid. They are leviable of all things whereof a precite 

quad reddat lies. WeſPs Symbol. ſ. 25. Co. R. on Fines. * 

S. P. And of ſome things whereof no precipe lies, as 

| of paſture for two oxen. Co. R. on Fines 11. cites 4 

Ed. 4. 2. 27 H. 8. 12. So of an office. Hid. cites 

19 A 12. So of common of paſture. [hid. So of a - 

way in a quod permittat. Ibid. cites 2 Ed. 4. 13. So of 
rent newly created. Ibid. cites 22 Ed. 4. So of eſto- 
vers, houſebote, hay bote, plowbote, and firebote. Denſb. 

R. of Fines 14. So of an office in efſe. Denſb. 15. So 

of a bailiwick, or wardſhip of a foreſt. Ibid. So of 
any profit apprender, which is certain ; but where it is 


| 


dia fafta apud Weſtm. in curia damini regis, &c. and men- 
tions the day, year and place, and before what juſtices 
| the conuſance was taken. 5 Co. 39. Co. Reading 3. 


The note of the fine is no more than a docket taken 


by the chirographer, from which he tranſeribes the inden- 
tures, which are delivered to the party to whom the co- 


nuſance was made; and when this is done, the fine is | 


ſaid to to be ingroſſed. 5 Ca. 39. 2 Inft. 468. F. N. B. 


147. 
A fine was thus, Hæc eſt finalis concordia facla in curia 
regis apud Weſlm. a die Suntti Michaelis in tres ſeptiman' 


anno dec imo Willielmi Tertii coram Thom. Trevor, Sc. & 


poſtea in craft. Sanfie Trinitat. 1 Anne conceſſ. & recordt' 


coram iiſdem juſticiar”; ſo that the concord of the fine 
| was of one term, and the recordat. of another term follow - 
ing, and the queſtion was, of which term this ſhould be 
ſaid to be a complete fine ; and it was held to be a fine 
of the term in which the concord was made, and that 


the cancordia fuffa in curia is the complete fine. 1 
Salk. 341. 


2. Of What things a fine may be levied, and by what 


Regularly a fine may be levied of any thing, whereof a 
precipe quod reddat or 
Vor. II. No. 74. 


fac iat lies, as the writ of cuſtoms 


uncertain, as common /ans number, c. Such things 


cannot be granted by fine, becauſe finis finem litibus im- 
; ponit, and that cannot be where the thing is not certain. 
Vid. It may be of fo many loads of buſhes in fee, or 
for life, to be taken annually in ſuch a wood. But then 
this muſt be in eſſe, and one of the parties poſſeſſed 
| thereof before the fine. Ibid. Weſt. Symb. f. 25. cites 
42 Ed. 3. 7. 44 Ed. 3. 45. Co. R. on Fines 11. cites 
27 H. 8. 12. | 1 
A manor may paſs by the name of a tenement. Br. 
Fines, pl. 66. cites 9 Ed. 4.6. . 
The thing of which a fine is to be levied, ought to be 
in eſſe at the time of the fine, and expreſſed in the fine 
directly, or by implication. Br. Fines, pl. 97. cites 18 


| 


| 


| 
E. 4 22- 
As where the writ is quad teneat conventionem de tali 
terra; there upon conuſance of right of the land by 
him to another, the other may grant and render a rent, 
common, Cc. for it is implied; becauſe it is iſſuing out 
of the ſame land as is in the writ. Br. Fines, pl. y. 
cites 18 Ed. 4. | | 
An honour may paſs by the name of a manor, or by 
its proper name; as De bonore de Tickbill, or De maneri9 
de Tickbill, Welt. Symb. ſ. 26. 
It fufficcth allo to demand a manor by its proper 
| name, Without naming the town wherein it lieth ; for 
it * out of any town, or extend into ſeveral 


towns 


F IN 


1 
2 Rell. R. $00. Hill. 22 Fac. in the caſe of Foliott v. 
Sanders. | 
A fine may be levied of a ſhare in the New River 


water, by the deſcription of ſo much land agua cooper”. 
2 Va Rep. 128. Poſch. 1723. Drybutterv. Bartholomers.. 


3. Who may levy fines ; and of taking conuſance by de- 
dimus. 


And here it muſt be firſt obſerved, that whatever legal 
defects may be in the conuſor, if the judge admits his 


= | conuſance, the fine ſhall ſtand in all caſes, except that of 


an infant, tho” the judge omits a very neceſſary part of 
his duty in not rejecting ſuch fines. Co. Reading 8. 
2 Inſt. 515. | 


A ect. 26. — : 2. | underſtanding, as in infants, ideots and perions of non- 
1 — — or | ane memory, or want of power, as femes covert. Co. 
; albeit the latter be more uiual. Weſt. Symb. Reading 8 | 


As to fines levied by an infant, tho' firifly ſpeaking 


Of a reverſion by the name of the land, or otherwiſe. | all contracts made by infants are in their own nature void, 
or 8 74 cites 43 Ed. 3. 22. | | becauſe a contract is an act of the underſtanding, which, 
is to be demanded by the certain meaſure of the 


, de S. cum pertinentiis. But when | Co. Lit. 
de advocatione er- Error. Bro. tit. Fines, 74, 79. 2 Inſt. 482. 2 Bulft. 


cites 27 H. 8. 2. 


5 Eliz. B. R. Steed v. Courtneys. 


meſſuage and 20 acres of land be parted into | the fine i 
two parts; the fine of the one part muſt be de uno meſ- 

0 ke decem acris terre, c. and not de medietate unius 
meſſuagii, & 20 acrarum terre ; for the things now divi- | upon his prayer to be inſpected, and his age examined, 

from the reſt, are now become whole things by them- | recorded his nonage, to give him the benefit of his writ of 
ſelves, tho? leſs in quantity than the whole was before | error, which he muſt otherwiſe loſe, his nonage deter- 
diviſion made thereof. If a thing be twice named in a 
writ of covenant, it hurteth not, as a manor and a hun- | As to ideots and lunaticks, it is nec to diſtinguiſh 
| dred, parcel of the ſame manor. Weſt. Symb. ſ. 26. | between their acts done in pair, and thoie 


during their infancy, are preſumed to want; 
en- 
care of them, as to allow them to contract for their be- 
nefit and advantage, with power to recede from and va- 
cate it when it may prove prejudicial to them; now the 
metizod to ſet aſide ſuch a contract muſt be by matter ot 
equal notoriety with the manner in which it was made ; 
and therefore if an intant levies a fine, which is no more 
than his own agreement recordcd as the judgment of the 
court, he muſt reverſe it by writ of error, and this muſt 
be brought during his minority, that the court of B. R. 
may by inſpection determine the age of the infant; but 
| the judges by adjuncia may in ſuch them- 
ſelves by witneſſes, church-books, &c. 2 Bac. Abr. 526. 
380. 3. Moor 76. 2 Roll. Abr. 15. Bre. tit. 


320. 12 G. 122. | 
If an infant brings a writ of error to reverſe a fine for 


thing | his nonage, and after inſpection and proof of irtancy by 

parted, and after a fine is to be levied of | l 0 

ſome of the parts of the thing ſo ſevered, then muſt not | verſe it ; becauſe the court having recorded the nonage 

the fine be de medietate, or quarta parte, or other part of of the conuzor, ought to vacate his contract when he 
, meſſuage, or other thing; but ſuch part muſt | appeared to be under a manifeſt diſability at the time he 

\ be demanded by the name of the whole thing. Weſt. entered into it. Co. Lit. 380.5. Moor 884. An infant 


witneſſes dies before the fine is reveried, his heir may re- 


acknowledged a fine, and the conuſees omitting to have 


till he came of age, in order to prevent 
the infant from bringing a writ of error, yet the court, 
upon view of the conutance produced by the infant, and 


mining before the next term. Maor 7 


40 
knowledged on record; tho? the law is clear, that in 


A fine was levied de duobus tenementis, and for that | neither caſes are they admitted to diſable themſelves, for 
reaſon was reverſed; for the word tenement does not com- the inſecurity that may ariſe in contracts from counterfeit 
prehend any certainty for it takes in meſſuage, land, | madneſs and folly, but their heirs and executors may 
meadow, paſture, c. and whatſoever lies in tenure; | avoid ſuch acts in pars by pleading the diſability ; becauſe 
and it will paſs rent or common. Le. 188. Trin. 31 | if they can prove it, it muſt be preſumed real, fince no- 


body can be thought to counterfeit it, when he can expect 


A manor in reputation, which is not a manor in truth, | no benefit from it himſelf. 4 Co. 124. C. Lit. 247. 


does not paſs by the name of a manor in a fine or reco- Bro. tit. Fait, 62. Cro. Eliz. 398, 622. F. N. B. 202. 

very; for they are grounded on original writs, which But neither the lunatick himſelf, nor his heir, can 
ought to be certain, and not to be taken by intendment; | vacate any act of his done in a court of record; and 
but ptherwiſe of a grant, or feoffment ; for there the | therefore if a perſon non compos acknowledges a fine, it 
intent of the parties ſhall help it. Ney 7. Fobnſon v. | hall ſtand againſt him and his heirs; for tho” the judge 


Fleydon. 


e, and Smith and Stapleton's caſe. 


If tenant in tail of any office levies a fine of land be- 
i ſhall bind his iſſue ; yet the 


> e longir g to the office 


WF t not to admit of a fine from a man under that diſ- 
A fine of land will not be a bar of rent; as leſſee for 


life, remainder for life of rent; the firſt leſſee purchaſeth 
the land, and levies a fine of that ; this ſhall not bind 
him in remainder of the rent; per Winch. J. 2 Brownl. 


155: in the caſe of Bicknell v. Tucker, cites Palmer's | fore the credit of it is not to be conteſted, nor the record 


ability, yet when it is once received, it ſhall never be 
reverſed, becauſe the record and judgment of the court 
being the higheſt evidence in the law, preſumes the co- 
nuſor, at that time, capable of contracting; and there- 


avoided by any averment againſt the truth of it. 4 Co. 
| 124. 2 Inſt. 483- Bro. tit. Fines, 75. Ci. Lit. 247. 
So it is in the caſe of a fine levied by an ideot, it ſhall 


land was pot intailed, but the office ; per Hobart Ch. J.] ſtand againſt him and his heirs ; for no averment of ideocy 
| can 


I N F IN 
office finding him an | the ſubſtance of the dedimus, and how 2ey have taken 
2 . . them 19 cud rand 
- in courts of record, | if they ſhall omit to do it an alias, a pluries, and 
wane os I — 2 And. | attachment ſhall iſſue againſt them. F. N. B. 147. 
. Bro. tit. Fines, 75. Co. If the commiſſioners die before the conuſance be cer- 


. tified, their executors muſt certify it upon certiarari io 
ought not to be taken from lunaticks and them directed, and upon their retuſal, like proceſs lies as 
-Jeots, ſo neither from old doting men who have loſt the in the former caſe. Co. Reading 10. F. X. B. 147. 
uſe of their reaſon; but if they be weak or infirm thro? If a dedimus be awarded to take the conutance of three 
age and ſickneſs, that will be no ſufficient cauſe torefuſe ſeveral perſons, the commiſſioners may take the conuſance 
them. Weſt, Fines, ſeft. 4. from each of them, and at ſeveral tunes, fur it may tv 
| As to feme coverts, from the intermarriage the law happen that they can't meet at ene place at the lame 
the huſband and wife but as one perſon, and time; and if the commiſhoners return the conuſance but 
therefore allows of but one will between them, which is of two of them, they may raiſe the name of the third out 
aced in the huſbaad as the fitteſt and ableſt to provide of the dedimus, and make the writ of covenant agreeable 
ber and rovern the family, and therefore gives him an to it; for ſince the third does not join, it can be no pre- 
abfol er over her chattels perſonal, to diſpoſe of as judice to him; and therefore it were unreaſonable that 
he pleaſes, without her conſent; but as to her real eſtate, his obſtinacy or refuſal ſhould impeach the conuſance of 
the law hath thought fit, that no a& of his ſhall prejudice | the other duly taken, and ſo prevent their amicable com- 
her or her heirs in it, unleſs ſhe join with him by ſome poſition of their differences. Cre. Eliz. 576, 577. 
matter of record, and on examination teſtify her aſſent A dedimus was awarded to take the conufance of a 
to fuch diſpoſition. 10 Co. 42. b. 43. 4. 2 Inſt. 510. fine from baron and feme, and the feme refuſing to join, 
1 Sid. 11. 1 Roll. Abr. 347. | | the conuſance of the huſband was only returned ; in this 
But thoſe books which ſay, that a fine ſhall not bind | caſe the court ordered a new dedimus to be awarded, but 
2 woman under coverture unleſs ſhe be examined, muſt to be of the ſame date with the former, and that the re- 
not be underſtood as if it were in her power to reverſe turn of the commiſſioners ſhould be annexed thereunto; 
the fine for want of her examination, but they are to be for the retuſal of any one of the conuſors can be no reaſon 
underſtood in this ſenſe, that the judge ought not to re- to delay or hinder another to transfer his right. Cro. 
ceive a fine from a feme covert without examining her, Eliz. 576, 577- | 
from her own freedom and The court of C. B. ordered the reverſioner to proſe- 
but if ſuch a fine be once admitted, and recorded | cute an information againſt commiſſioners for taking co- 
without any examination, tho? the judge has omitted a nuſance of a fine of an infant. Mich. 33 Car. 2. C. B. 
part of his duty, yet the fine ſhall ſtand, 3 Lev. 36. Hutchinſon's caſe. Per North and Windbom J. 
feme nor her heirs ſhall be admitted to | There is a great truſt repoied in the commiſſioners, and 
they are to inform themſelves of the party's age, and a 
voluntary ignorance will not excuſe them. | 246) 
TS. 29 Car. 2. C. B. in the caſe of Barrow v. 


A dedimus poteſtatem was directed to two, and one of 
them —_ it, the * cer ti; it; tot the 
execution of it ought to his own knou ledge. 
Godb. 356. Trin. 21 Fac. B. Yo Gn caſe. * 
2 Bac. Abr. 527. A ded. pot. is directed to four, to take a fine of land in 

no-body can be a commiſſioner but the ſeveral counties; if two take it in one county and certity, 

and the other two take it in the other and they certify it, 

, may none of their certificates are good. Gods. 356. per 
one of them, he ſhall take with him an abbot, a prior, | Zaughton J. in the caſe above. 

or à knight, a man of good fame and credit; and writs | A dedimus poteſtatem, to make a conuſance of a fine is 

of error have been allowed to reverſe fines, where the co- directed to J. S. knight, and he takes the conuſance, and 

| certifies it by the name of J. S. knight; whereas in 

truth he is not a knight; this is not erroneous, nor aſ- 

ſignable for error that he is not a knight; for it is againſt 
the record. Fenk. 280. pl. 3. 

A dedimus was directed to A. B. eſquire, and was re- 


is the hi 
The 


his allocatur to the caption, by 
ing of fines. 


- and if a ſerjeant 
may take conuſances without a dedimus be- | they are recorded as taken in court, and this to 


. G . 469. t capti cur. 

If a fine be levied to one of the juſtices of C. B. and | 10 Ann. B. R. in Lord Say and Seal's cafe. 
the ſaid juſtice takes the conuſance of the fine, tis void | | "= 
quia judex in proprid cauſa. Co. Reading 10. 4. Statutes, with notes and adjudications upon them, con- 

If the dedimus be directed to two jointly, and the co- | cerning the manner of levying nes; exceptions to fines ; non- 
nuſance is taken by one only, the fine is erroneous; for | claim of fines ; proclamations of fines ; who ſball be bound 
where two are inveſted with a joint power, it can't by 
any conſtrution from the commiſſion be executed by | 
one only. Cro. Eliz. 240. | Stat. de Finibus, 18 Ed. 1. flat. 4. (intitled, The 

The dedimus contains the ſubſtance of the writ of co- | manner of levying of fines: What things be requiſite to 
venant, and therefore muſt bear teſte after it, otherwiſe it | make them good, and who are bound by them.) When 
is error, and muſt be fi by the Lord Keeper or Chief | the original is read in the preſence of the parties before 
Juſtice, ſome of the juſtices of the circuit where | the juſtices, a ſerjeant ſhall ſay, Sir juſtice, leave to agree: 


or 
the lands K. F. N. B. 146. Cro. Eliz. 677, 740. | The juſtice ſhall ſay, What will Sir R. give? and ſhall 
Co. Reading 10. Bro. tit. Fines, 116. 1 Roll. Ar. 794. | name one of the parties. Then, when they are agreed 
220. | of the ſum of money to be given to the King, the juſtice 
If the commiſſioners refuſe to certify the conuſance to | ſhall ſay, Cry the peace : Then the ſerjeant ſhall ſay, [r:/o- 
the court in convenient time, which is a year and a Gays | much as peace is licenſed thus unto you W.S. and A. his wifa, 
certiorari is to be awarded againſt them, comprehending 


that here be, acknowledge the manor of B. with the appurte- 


nancess 


FIN 


which be hath of their gift; To bave and to bold to him | 


without a writ original, and that at leaſt before [our 
juſtices in the bench, or in ere, and not elſewhere, and 


in preſence of the parties, who mult be of full age, of 


good memory, and out of priſon. And if a married wo- 
man be one of the parties, then ſhe muſt be firſt exa- 
mined by four of the ſaid juſtices ; 

aſſent thereunto, the fine ſhall not be levied. And the 


ſtrong a nature in itſelf, that it 
as be parties and privies thereto, and th 


and a day by the country. 
7 > ht ages" In the 
Cows i is pejnand, What ſaith Sir 
R.? which is not reconcileable with any meaning what- 
ever. This inaccuracy was corrected by Mr. Cay, 
who altered it to Who will give * But on farther conſi- 
deration, it is ſubmitted to the reader's judgment whe- 
ther the above tranſlation, What will Sir R. give? is 
| ſenſe, * 
the pronoun ive is uſed, 
a he ne Blind of Ave, eo i is in ol the edloinns, 
ſee 2 Inſt. g12.] Sir R.? but if we render it Who will 
it nal qui. There is 
this tranſlation, which 
nomera, in grammatical order, refers to 


ſuppoſes to the pleader or ſerjeant; who muſt name him 


if the queſtion ſtands Who? Beſide, that the queſtion 
What will Sir Robert give? ſeems more natural to pre- 
cede the next ſection; which es the ſum given to 
be agreed on, in conſequence o that queſtion: And it 
may be added, that this is the queſtion now aſked on 
acknow 


| right of R.] There is anerror in the tranſla- 

tion of this ſtatute in all the editions of the ſtatutes now 
extant ; wherein the conuſors are made to acknowledge 
the manor of B. with the appurtenances, to be the right 
of our Lord the King, which he hath of their gift, &c. 
whereas it ought to be that the conuſors acknowledge 


the manor, Ec. to be the right of R. that is, of Sir Rebert, 


the conuſee. Id. ib. 

Without a writ original] If there be no original writ, 

yet the fine is not void, hut voidable by writ of error. 2 
513. 


are not requiſite at this day; but there muſt be above the 
number of ane. And therefore a fine levied before Thema 


Brian milite& ſociis ſuis juſticiariis de communi banco was 
not 2 Inſt. 514, 515. 4 H. J. 24. enadts, That 
it ſhall be good, though levied in C. B. before two juſtices 
there. 
„ that a fine may be 
levied of lands in ancient demeſne in 3 
demeſne, notwithſtanding this ſtatute which ſays, that 
fines ſhall be levied C. B. & non alibi. For this ſta- 
tute only takes away the validity of fines levied in borough 
_ courts, or other inferior courts, which was the miſchief in- 
tended to be prevented by this ſtatute, and does not ex- 
tend to courts of ancients demeſne ; for it would be un- 
reaſonable, that they ſhould be barred of levying fines in 
C. B. (as they may be by writ of diſceit, and not be 
able to levy 4 in their courts of ancient demeſne. And 
it was reſolved, that ſuch fine levied in ancient demeſne 
makes a diſcontinuance, and has all the effects of a fine 
levied in C. B. except that it is no bar, which is only 


ledging a fine at bar. Ruff. Stat. vol. 9. p. 1. 


1 


by force of the ſtatute of 4 H. 7. Lutw. 78 1. Hunt v. 
Burne and al”. 1 Salk. 340. Hill. 1 Anne, B. R. 
S. C. | 
Aud if ſbe doth not aſſent thereunts] But if the fine be 
| received, and rccorded, the feme, or her heirs, ſhall not 
| be allowed to aver that ſhe was not examined, nor aſſented. 
2 Inft. 515. 

Such as be parties] 2 Inſt. 516. Parties are thoſe that 
are parties to the onginal. 
privies] Firſt, this is to be underſtood of pri- 


which are here named, but beirs by the cuſtom, here com- 
prehended under this word (privies) as Borough Engliſh, 
 Gavelkind, or the like, which claim as heirs by cuſtom, 
and is not intended of privies in effate, as joint-tenants, 
the donor and donee, leſſor and leſſee, or the like. Al- 
| ſo, this is to be vnderſtood of privies in ſucceſſion, as bi- 
| ſhops, abbots, and the like.—Privies ſignify thoſe that 
are partakers, or that have any intereſt in any action, or 

thing with another, or any relation to another. Theſe 
are either privies in eſtate, as donor and donee, leſſor and 
| leſſee, joint-tenants, Ac. or privies in blood, as the 
heir to the anceſtor, or between coparaeners; for by pri- 
| vies in blood, privies in blood inheritable are to be under- 
ſtood ; privies in repreſentation, as executors to teſtators, 
adminiſtrators to inteſtates; privies in tenure, as lord and 
| tenant, Fc. all which may be reduced to two general 
heads, (viz.) Privies in deed, and privies in law; privies 
only in eſtate are not to be underſtood here; but privies in 
- eſtate and blood, and by repreſentation. Privies therefore, 
being heirs to the parties, are bound or barred preſently 
for ever by a fine if they claim the ſame title, that 
their had, that levied the ſine, whether under 
impediments, or no; for though the iſſue in tail is under 
impediments (as within age, under coverture, non compos 
mentis, in priſon, or beyond ſea, ) yet ſuch iſſue in tail is 
barred ; for tuch iſſue is out of the ſaving of the 4 H. 
7. 24. Wod's Inft. 244. SPE 

The words parties and privics are to be underſtood as 
to 9 as the ſtatute 18 Ed. 1. intended them. 
Fenk. 192. pl. 97. See 2 Fo. 241, Cc. in Ld. Durby's 
caſe, acc. He that is privy in blood only, and not in eſtate 
alſo, is not within theſe ſtatutes, neither ſhall he be bar- 
red by the fine. As if lands be given to 4 man, and the 
 beirs females of bis body, and he bath a ſon and a daug bter, 
and the ſon levies a fine, and dies without iſſue, this is no 
bar to the daughter; for though ſhe be heir to his blood, 
yet the is not heir to the eſtate, nor hath ſhe need to 
| make her conveyance to it by him; but if the father had 
levied it, it would have been otherwiſe. 3 vol. R. S. I. 
215, 216. cites Trin. 21. Fac. C. B. Godfrey's caſe. 
By the words privies and ftrangers in the ſtatute, if te- 
| nant in tail is party to the fine, and his iſſue claims per 
formam dani, yet he is privy ; for he cannot convey himſelf. 
as beir to the tail, but as of the body of bis father, which | 
is privity. Br. Fines, pl. 109. So if land be given 1 
buſband and wife in ſpecial tail, the remainder to the right 
beirs of the buſband in fee, and be alone levies a fine with 
proclamations of it, by this the iſſue in tail may be bar- 
red ; for he cannot otherwiſe convey himſelf to the tail 
and deſcent, than as heir of the body of the tather and 
mother. 3 vol. R. S. L. 216. cites D. 3. 251. and 
Br. Fines 109. 

But all «ther people of the world] In theſe words are in- 
cluded as well tenant for years, tenant by flatute mcr- 
chant and ſlaple, copybolders and cuſtomary holders, as te- 
nants of freehold and inheritance, if they be out of po/- 
. — ar ſeiſin at the time of the fine levied ; for a fine 

vied by a ſtranger cannot bar him, that is in poſſeſſion. 
And albeit, the words of this law are general, yet 
do they not abrogate the ſtatute of V. 2. De donis condi- 
tionalibus, 2 Inſt. 517.—if tenant in tail levies a fine ; this 
fine bars. the intail, and every other perſon who has 
right, if he does not enter and claim within five years 
after the fine and proclamations ; unleſs ſuch perſons be 
aided by ſome a the impediments mentioned in the ſta- 
tute. By all the judges of England. Fenk. 1 
cites 19 H. g. 6. * 7 An 


—C 


Being 


| vies in blaad; not only of the beirs by the Common law, — | 


by 
: 
2. 
1 
4 


a 
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Sc. 2. In the time of King Henry] Lord Cole in 2 
Inft. 524. ſays, that this happened in the reign of H. 3. 
in the time of nr 57 and —_ 8 the gran- 

ſo that after bis full age, coming out of pri- | dees of this realm, and that it was uſed by the maintenance 
_—— heirs _ — 1 any ys. bn 4 fag. of the grandes, that parties and privies might avoid fines 
516. But this is altered by the 4 H. 7. 24. Ibid. in marg. | by averments, which averments in the reign of Ed 

If they make not their claim] the words are, | 1. were continued unti] the making of this act. t 
jf they make not their claim, yet in ſome caſes the And their heirs] This is to be underſtood of ſuch heir, 
right of one, who might claim, and doth not, ſhall be | who claims the inberitance of that 7 who levied the 
preſerved. As if difleifor be diſſeiſed, and the ſecond diſ- fine. Arg. 3 Rep. 89. in the caſe of . 
ſeiſor levy a fine; in this caſe, if the firſt diſſeiſer enter | T hough this ſtatute ſaith; that the parties to the fines 
within the year, this ſhall preſerve the right of the dif- | and their heirs ſhall not have averment againſt fines le- 
ſeiſee, becauſe the firſt diſſeiſor, by his entry, avoided the | vied, c. viz. that they, or their anceſtors were ſeiſed, 
whole eſtate given by the fine, and yet the diſſeiſee &c. yet our books have adjudged, that againſt a fine levied 
might have entered himſelf. 2 Inff. 518. by my father, I ſhall fay, that before the fine, and at 

27 Edw. 1. c. 1. (Intitled, No exception to tbe fine that | the time of the fine and after, I myſelf was ſeiſed, and 
the demandant was ſciſed. Fines ſhall be openly read.) ſ. 1. | ſo avoid the fine; for as I ſaid before in this cafe, I am 
Foraſmuch as fines levied in our court ought and do | not heir to my father; for Eleres dicitur ab bereditate, 
make an end of all matters, and therefore are called | and I do not claim this land by inheritance. Co. R. on 
fines, principally, where after waging of battail, or the | Fines 15. this is not intended of an beir in blood only, but 

aſſiſe, in their caſes, ever they hold the laſt and of the heir of the land of which the fine is levied, and 
| 6 not of the land which he has otherwiſe than as heir. See 

Set. 2. And now by a certain time paſſed, as well in | 2 [nff. 523. 
6 ft nds nf This e is intended of eſtates in fee fimple only, 
father, as in our time, the parties of ſuch fines, and | where the heir claims only by the ſame anceftcr bur, 
their heirs, contrary to the laws of our realm of ancient | upon an eftate-tail, he claims by the gift, per Brooke. 
time uſed, were admitted to adnul and defeat ſuch fines, | Br. Fines in pl 35. ONT 3 
alleging that before the ſine levied, and at the levying Leu fully levied] 22 be ſaid tb be lawfully le- 
thereof, and ſince, the demandants, or plaintiffs, ot their | vied, t h partes finis nibil babuerunt ; for lawfully l. 
anceſtors, were always ſeiſed of the lands contained in the | vied is, within the meaning of this act, the ſame as duly 
fine, or of ſome parcel thereof, and fo fines, lawfully le- levied, that is, in due form of lacu, and a fine may be 
vied, were many times unjuſtly defeated and adnulled by | ſaid to be levied in due form of law, though it be only 
jurors of the cou falily and maliciouſly procured. Ag bo + Arg. 3 Rep. 89. in the caſe of 

Sea. 3. We ren Be intending 17 a remedy in eſe words lawfully levied, as to the external 
the premiſſes in our parliament at Neſtminſter, have or- form of a fine, are to be taken as to a fine levied coram 
dained that ſuch exceptions, anſwers or inquiſitions of | Edmundo Anderſan (viz. the name of the Chief Juſtice 
the country, ſhall from henceforth in no wiſe be admit- | & feciis ſuis, where all the juſtices ought to be | 
ted contrary to fuch recognizances or fines. And fur- | per Windbam J. and fo it ſeemed to Periam and Ander- 
ther, we will, that this ſtatute ſhall as well extend to | ſon. Mich. 29 C 30 Eliz. Le. 81. in the caſe of Zaucb 
fines heretofore levied, as to them that ſhall be levied | and Bamficld. 55 
hereafter. | 34 Edw. 3. e. 16. (Intitled, Nonelaim of fines ſhall 

The miſchief before this ſtatute was, that when the | hereafter be no bar ) Fnacts that the plea of nonclai 
gonnfſance de droit, Ic. was made to him that bad never | of fines ſhall be no bar hereafter. | 
any thing before, and the conuſee granted, and rendered the | Before this ſtatute ſtrangers having preſent right ought 
fame back again, at the ſame inſtant tu the conuzor for | to make claim, and their claim availed for all in remain- 
life, or in tail, with remainder over to one, who always | der, or reverſion. For all had but one year by the 
was ſciſed and in poſſeſſion of the land; privies (by colour |} Common law after the fine levied, and this miſchief 
that there was ns tranſmutation of poſſeſſion) were, againit | was a great reaſon of making this ſtatute. Arg. Pl. C. 
law, permitted to avoid fines by the averment aforeſaid. | 359. is ſtature 4 H. 7. only intended to remedy the 
2 Inft. 254. Co. R. on Fines 15. | miſchief which this ſtatute 34 E. 3. 16. introduced. 

So, where tenant in fee bad accepted an eſtate by fine | Fenk. 192. pl. 97. - ; 
from him, and had nothing fer life, or in tail, ſo that | This ſtatute ouſts nonclaim only to fines levied, and 
extends nat to a judgment in a writ of right at this day, 
and therefore the Common law in that caſe remains to 

making of this ſtatute; the ſaid averment was received | this day, viz. that claim muſt be made within a year 
in avoidance of ſuch fines, and for thoſe two canſes, and | and a day after judgment. If a fine be levicd without 

in affirmance of the ancient Common law of England, | proclamations, or without ſo as the law require +, 

this ſtatute was made. Co. on Fines 15. | then this ſtatute extends to ſuch a fine. A feme cover: 

But it ſcerns to me, ſays Lord Cote, that the firſt of | had no privilege of nonclaim, as ſome have ſaid; for ſhe 

the ſaid two errors, or miſpriſions of the law, permitted | had a huſband, that might make claim for her. Allo, 

and ſuffered before this ſtatute was made, was very ab- | they in reverſion or remainder expectant upon an eſtate of 

furd, and manifeſtly ny in itſelf ; for the heir of | freebold were barred by the Common law, and yet they 
the conuſor endeavoured, by ſuch averment, to avoid the | could make no claim; for it belonged to particular te- 

particular eſtate re-taken by his anceſtor by the tender; | nants, and not to them; becauſc their entry was not law- 

becauſe he, that rendered, had nothing, but, as I think, | ful, which was one of the principal cauſes cf making this 

in endeavouring to, gain the fee-fimple, be loſes not only the | ſiatule ; but theſe cafes of coverture, and of them in 

fee-fimple, but alſo the eſtate for life, or other particular | remainder or reverſion are now hol pen, and their rights 

ate, which alſo was rendered; for though the render | and titles faved by ſtatute 4 I. 7. 24. as by the aid 

was void, as then minus juſte allowed, yet the fine | act appears. Co. Lit. 262. a. b. 

ſur cenuſance de droit come ces, &c. was good, and then | Stat. 1 K. 3. c. 7. (Intitled, Wo fral! be brund by a 

the ſaid fine being good (for the imperfett or inſufficient | fine levied before the juſtices of the Commen Pleas : And 


„ 
Being of full age] By this &, if any ſtranger was 


ithi or in priſon, or non compos, or beyond the 
— — C of Be fine levied, he was totally, and for 


— * 


* 


by the law the conuſee and his heirs are concluded, and 
eſtopped for ever to claim other eſtate; yet before the 


— 
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render cannot impeach it) and the render being void, 
the recognilee ſhall retain the land, and the beir of the 
recogniſor is utterly barred for ever; and therefore the 
words of this ſtatute are true, viz. that ſuch averments 
were contra leyes & conſuetudines regni naſtri antiquit. uſi- 
tat. and thoſe (as I think) were the cauſes of this ſtatute. 
C. R. on Fines 15. 

Yor. II. Ne. 75. 


proclamations made thereof) enacts, That fines ſhall be 
proclaimed four times, four ſeveral terms, and at the afliſes, 
Sc. And that a fine ſo proclaimed ſhall conclude all per- 


ſons, both privy and ſtrangers (except women covert, other 


than ſuch women as are parties to the ſine, perſons under 
age, in priſon, out of the realm, or not of ſound mind) 
if they purſue not their right, title, claim, or intereſt, 


N by 
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by way cf action, or lawful entry, within five year 
x th the proclamation ſo made and certified as afore- 
ſaid. | 

Seck. 4. The right of ſtrangers, which ns to come 
to them after the fine is ingroſied, is ſaved, ſo that they 
lawfully purſue their right or title within five years after 

it comes to them: And here an action againſt the pernor 
ol the profits is maintainable. 


Se. 6. If the parties, to whom ſuch right or title 


comes, de covert, under age, in priſon out of the 
land, or not of ſane memory, they or their heirs have 
time to purſue their right or title within five years 
after ſuch | ions removed; fo alſo, have they in 
caſe they had right of title at the time of the fine levied. 
4 Hen. 7. cap. 24. (intitled, How often a fine levied in 
the Common Pleas ſball be read and proclaimed, and 20 
then ſhall be bound thereby) enacts, That after ingroſſing 
of every fine, to be levied after the feaſt of Exſter, that 
ſhall be in the # ws of our Lord 1490, in the King's 
court aſore his 
tenements, or any other hereditaments, the ſame fine be 
openly and ſclemnly read and preclaimed in the fame 
court the ſame term, and in three terms then next fol- 
towing the ſame ingroſſing, in the ſame court, at four 
ſeveral days in every term, and in the ſame time that it 
is ſo read and proclaimed, all pleas to ceaſe. /ed. 1, 2. 


Seid. 3. And the ſaid proclamations ſo had and made, 


the fine to be a final end, and conclude as well privies as 
ſtrangers to the ſame, except women covert, other than 
being parties to the ſaid fine, and every perſon then being 
within age of 21 years, in priſon, or out of the realm, or 
not of whole mind at the time of the ſaid fine levied, 
not parties to ſuch fine. | | 
Sec. 4. And faving to every perſon or perſons, and 
to their heirs, other than the parties in the ſaid fine, ſuch 
claim and intereſt as they have to or in the faid lands, te- 
nements, or other hereditaments at the time of fuch fine 
ingroſſed; fo that they purſue their title, claim or intereſt 
by way of action, or lawful entry within five years next 
alter the ſaid proclamations had and made. 
ect. 5. And alſo, ſaving to all perfons ſuch action, 
right, title, claim and intereit in or to the ſaid lands, 
tenements, or other hereditaments, as firſt ſhall grow, 
remain, or deſcend, or come to them, after the ſaid fine 
ingroſſed, and proclamation made by force of any gift 


or come. 


ices of the common place, of any lands, 


| 
| 
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their right and title within five years next after theycome 
and be of the age of 21 years, out of priſon, uncovert, 
within this land, and of u helle mind, and the fame acti- 
ons ſue, or ther law ful entry take and purtue according 
to the law. 

S-#t. 9. And if they do not take their actions and en- 
tries as is aſorrlaid, that they and every of them and their 
heirs, and the heirs of every of them be concluded by the 
ſaid tines {or ever, in ke torm as they be that be privies 
or part.es to the taid lines, 
| Fe}, 10. Saving toevery perſcn or perſons, not party 
nor privy to the ſaid fine, their exception to void the 
| ſame fine, by that, that thoſe which were parties to the 


uſe, nor to the ule of any of them, had nothing in the 
lands and tenements compriſe: in the faid fine, at the 
time of the laid fine levied. 

Sc. 11. And it is ordaincd by the ſaid authority, that 
every fine, that herealtcr ſhall be levicd, in ary of the 


CO CO 


other poſſeſſions, after the mar nor, uſe and form, that 
fines have been levied afore ihe in king of this I, be of 
like force, effect ard autkcriry, us fines, lo |: vied, be 
or were alore the making of tus act; this act, or an 
other act in this ſaid parkament wade, or to be made 
notwithſtanding. | | 
| $8. 12. And every perſon ail be at liberty to levy 
| any fine hereafter, at his pleature, whether be will atter 
the form contained and orvained in ard by this act, or 
after the manner and form atoretin.c uſed. 
| This is an original, and not an explanatory ſtatute, 
per Hobart Ch. J. Winch 123.——-lItis ſaid in the pre- 
 amble of this act, that fines cugbt to be of the greateſt 
ſtrength to avid ſirifes and debates, Oc. ard therefore this 
ſlatute docs not extend to any fincs levied by coavin. See 
| 3 Rep. 77. b. Fermer's eaſe. | 
This ſtatute extends only to fines, and not to nonclaim 
on a judgment in a writ of right. Co. Lit. 262. 

So it extends not to land in ancient demeſne ; for the 
| lord may avoid fuch fine by writ of deceit. PL. C. 
330. b. 
| — it does not extend to Lancaſier, Arg. 1 Roll. R. 
9 v. Lee. 


t when 32 H. 8. comes, and declares 


upon 4 H. . No all fines are good to bar eſtates- tail. 
Skin. 97. Hill. 35 Car. 2. in the Earl of Darby's caſe. 

This ſtatute enures and operates by way of bar to the 
s cale. Fo. 210, 


Salk, 422. IlIill. 1 Ann. B. R. in the caſe of Hunt 


their ſaid actions againſt the pernor of the profits of the Sec. 1, 2. In three terms then next ſellowing] If one ot 


faid lands and tenements, and other hereditaments, at the the terms limited by this ſtatute be adjourned, (becauſe 
time of the ſaid action to be taken. 


Seat. 7. And if the fame perſons at the time of ſuch 
_ aQion, right and title accrucd, deſcended, remained, or 
come unto them, be covert de baron, or within age, in 
Priſon, or out of this land, or not of whole mind, then 
it is ordained by the faid authority, that their action, 
right and title, to be reſerved and ſaved to them and to 
their heirs, unto the time they come and be at their full 
age of 21 years, out of priſon, within this land, uncovert, 
and of whole mind, fo that they, or their heirs, take 
their ſaid actions, or their lawful entry, according to their 
tight and title, within 5 years next after that they come 
and be at their full age, out of priſon, within this land, 
uncovert, and of whole mind, and the ſame actions pur- 
ſae, or other lawful entry take according to law, 

Seck. 8. And alſo, it is ordained by the authority 
aforeſaid, that all fuch perſons as be covert de beron, not 
party to the fine, and every perſon being within age of 
21 years, in priſon, or out of the land, or not of whole 
mind at the ume of the ſaid fine levied and ingroſſed, and 
by this faid act afore excepted, having any right to title, or 
cCauſe of action, to any of the ſaid land, and other here- 
ditamerts, that they or their heirs, inheritable to the 
fame, take their actions, or lawful entry, according to 


| 


| 


= > 


| am's caſe. And therefore if a woman be tenant in tail, 
| having iſſue a ſen and a daughter, and the jon (being the 
firſt iſſue of the entail) levies a fine, living the mother, and 
dics, and ſhe ſurvives him, this thall not bar the daughter, 


— 


the ſtatute ſays, hen next enſuing) all t 


| 


proclamations 
before are void, till the ſtatute 1 Mar. 7. Ruſtal, Fines, 


12. becauſe the time limited by the act ought to be pur- 


| ſued, and once attached in part ought to be continued. 
N. C. 371. ö. 


Sect. 3. To be @ final end] By theſe words it binds 


Car. 2. B. R. in Eari of Derby's caſe. 

Fer all the judges but three, The iſſue of tenant in 

tail was barred by a fine levied by his anceſtor, by virtue 

1 _ 7. 7 * of 32 H. 8. 

31 2 2. in Scacc. Raym. Murray v. 

Ext Ur 75 85 _ * 

The fines levied according to this ſtatute are, al initiz, 

as ſtrong againſt entails, as 32 H. 8. Hab. 332. Macwilli- 


to whom the land entailed deſcends immediately from 
the mother; adjudged by three judges againſt one. 
Fib. 332. Mich. 19 Jac. Mackvilliam's caſe. But in caſe 


1 


K 6 
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of collateral iſſues it is otherwiſe. Bid. 33. KC. J. 
| "Tenant 


fine, nor any of them, nor no pcrion or perſons to their 


King's courts, of any manors, lands, tenements, and 


Lord Keeper's opinion was, that howſoever 4H. 7. 
| was, at the making thereof, as to barring, or not barring 
made in the tail, or by any other cauſe or matter, had | an eſtate- tail, 


and made before the ſaid fine levied : So that they take 
their action, or purſue their ſaid right or title, according | 
to the law, within five years next after ſuch action, right, 
claim, title or intereſt to them accrued, deſcended, fallen right, which anſwers Saul and Cl-rt 


| 211. 
Sect. 6. And the ſaid perſons and their heirs may have v. Burne. 


eſtates- tail; per Femberten Ch. J. Skin. 95. Hil. 38 


— 
8 
1 
1 
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Tenant in tail, having iſſue, levies a fine, and dies 
b. ſere all the proclamations are made, and afterwards (the 
itfue being beyond ſea) the proclamations are all made, 
and then the iſſue claims; and it was reſolved by all the 
judges, that tho? a right deſcended to the iſſwe, becauſe 
the father died before all the proclamations, and a fine 
without proclamations, or proclamations without a fine, 
will not bar the iſſue in tail, ard tho? there was no fine 
with proclamations levied after the death of the father, 
yet, as he claims as heir by force of the eſtate · tail, he 
is barred by the _ of the ſtatute. 3 Rep. $4. Paſch. 

Eliz. the caſe of fines. 8 | 
* this ſtatute, nor the 18 Ed. 1. of fines, ſays, 


in expreſs words, that fines with proclamations ſball bar | 


the entail; theſe ſtates only ſay, that fines with pro- 
clamations ſpall be bars to all parties and privies, and to 
rangers, if the ſtranger doth net bring his action, or 
"make his claim within five years after ſuch fines levied 
with proclamations ; and the true intention of the 4 H. 7. 
was to take away the ſtatute of Nonclaim, enacted the 
34 EA. 3. cap. 16. and not to bar the eſtate-tail any 
more than 18 Ed. 1. had done; as appears by the ſtatute 
of 32 H. 8. 36. which ordains fines levied, ut ſup. & 
nonclaim ut ſup. to bar the tail. Fenk. 87. pl. 68. 

As the ſaving is general te all perſons and their beirs, 
notwithſtanding nonage, inſanity, &c. fo is the condi- 
tion general, to all heirs whatſoever they are, the words 
being, ſo that they purſue their title, claim, Qc. within froe 
years after proclamations ;, for otherwiſe the ſaving ſhall 
be for all heirs, and the (%) ſhall be of all heirs 
within age, and then the (%) is not ſo large as the 
ſaving ; and fo the heir within age is bound to the con- 
dition of the firſt ſaving, as well as he is ſaved in the 
ſame. PL. C. 371. 4. 

Heir in tail and beir in fee are all one by this ſtatute. 
3 Le. 227. pl. 3504. Anon. M. 31 EL. C. B. 

'Tenant in tail levies a fine with proclamations, and 
the five years paſs in bis life-time, and he dies; and per 
five judges againſt three, his iſſue ſhall be barred by this 
fine. D. 3. pl. 3. cited 3 Rep. $7. in the caſe of fines, 
S. P. Br. Tail, Danes, Sc. pl. 2. cites 19 H. 8. 6. that 
by the beſt opinion the iſſue ſhall be bound by this ſtatute 
of 4 H. 7. c. 24. Brock fays, and fo ſee that this ſtatute, 
and the new ſtatute of 32 H. 8. 36. are of one and the 
ſame effect, except that the one is an explanation of the 


el ber, and by the one and the other, privies ſhall be bound 


immediately after proclamations which may be finifhed in 


four terms, quad nota ; and the five years are for ſtrangers. 


Seft. 4. To their beirs] Hobart Ch. J. ſaid, that it was 


adjudged in the caſe of Gadfrey v. Wade, that the fine of 


the yaunge y not bar the eldeſt; and yet, within 
the Lum 5 — is beir to hm; — he lard, that this 
word (heir) ſhall be expounded as {bis beir), and that fo 
they uſe to expound this ſtatut2 which binds parties and 
privies, and that in ſuch caſe the eldeſt is nat privy to the 
youngeſt ; for be claims before bim. Winch. 125. Hill. 
22 Jac. C. B. in the caſe of Hillard v. Sanders, 2 
Rall. R. 500, 501. 


Such right, claim, and intereſt &c.] It was reſolved, | 


that theſe words extend to the intereſt of a /cſſee for years, 
tenant by fatute-merchant, ſtatute-ſlaple, elegit, guardian 
by chivalry, and executors baving lands till debts and legacies 
paid, and every other ſuch intereſt. Paſch. 10 Fac. 
C. + Top. 124. Saffyn's cafe, cites Pl. C. 374. 4. 

Copybold lands are within the words and meaning of 
this act. Fuſch. 10 Fac. g Rep. 105. Padger's cafe. 

A fine with proclamations and five years bars all 
carperations, which have abſolute eſtates in their own right, 
and their ſucceſſors, for ever, (by equity of this ſtatute, 
tho? it ſpeaks only of men and their heirs) as Mayor and 
commonalty, Dean and chapter, &c. but 'tis otherwiſe of 
corporations Which have nat abſolute eftates, without 
"others, as Biſhop, Dean, Parſon, &c. but themſelves ſhall 
be barred by nonclaim by five years, and every ſucceſſor 


ſhall have a new five years. Pl. C. 538. Trin. 20 Eliz. 
Croft v. Howell. 


an officer having land pertaining to bis office, as a 


parker, Ye. ſhall be barred by a fine levied by his diſ- 


311 
ſeiſor and five years paſſed ; but not his ſucceſſor, unle!: 
five years pats in his time. bid. | 
It was reſolved, that this act ſhall bar a woman of 
her dower by a fine levied by her huſband with, procla- 
mations, if ſhe does not bring ber writ of dower within 
froe years after the death of her huſband. 13 Rep. 20. in 
Canc. cites Hill. 4 H. 8. Rot. 344. C. N. 5 EL D. 224. 
Pl. C. 373. b. Roll. R. 306. arg.cites 15 El. D. Grave's 

caſe. | 
I the five years. commence in the life of the anceſtor, 
the heir, tho? within age, muſt claim within thoſe five 
| years, or he ſhall be barred ; adjudged. Trin. 2. Eliz. 
| Pl. C. 356. Stowell v. Zauch. 

A. leſſee for life, remainder in fee t B. A. levies a 
fine, B. ſhall have five years for the title, and the fer- 
feiture, and after the death of A. he ſhall have other five 
years for the title to him acerued by the death, and deter- 
mination of the eſtate of J. D. 3. ö. marg. fl. 5. cites 
32 El. Davies's caſe. | | 
T-nant for gg years, if be lives ſo long, levies a fine, and 

; and it was reſolved per cur. that he in reverſion 
ſhalt have five years after the death of the tenant to avoid 
the fine; and per Hale Ch. J. There can be 10 difference 
between a fine levied by tenant for life and for years, the 
reaſon being the ſame in both caſes ; and ſaid that Lord 
Coke's opinion, g Rep. Prdger's caſe, was made to be a 
queſtion. Trin. 24 Car. 2 B. R. 2 Lev. 55. Whaley v. 
' Tankard. Raym. 219. S. C. acc. 2 Vent. 241. S. C. 
3 Keb. 30. S. C. 2 Vent. 334. in the caſc of Diebton v. 
Greenvill, Ventris J. in his argument, cites both tilt 
caſe of Pager, and this caſe of Whalcy v. Tankard, and 
ſays, that tho? he admits this caſe to be good law, yet 
obſerves that it is a refolution carried beyond the words of 
the ſtatute ; for the right is not purſued within five years 
after it firſt came, and ſays, it is only a conſtruction by 
equity, and that he ſhould not have gone ſo far, if not 
or 2 f th ſame perſin] But if a ſtranger 

ft. 7. if the ſame perſon if a ſtranger to the 
fine who is of good pn. of not good memory, or is 
7 qua in the third year after the proclamations made, 
and fo continues till the five years are expired, and after 
he recovers his memory, or is out of priſon, he ſball not 
be barred ; for laches cannot be aſſigned in ſuch caſe. 
But if in the third year the ſtranger to the fine goes | 
ſea, or takes baron, and io continues till the five years are 
| paſt, they ſhall be bound; for theſe are voluntary adde, 
which the other are not; fer Brown and Sanders J. N. 
C. 366. 4. in the caſe of Stawell v. Zouch. : 
| Tho” the iſſue in tail be beyond ſea, yet inaſmuch as be 
is privy and out of the ſavings of the 4 H. 7. he is bound 
| notwithſtanding. As if the iſſue in tail be within age, or 
under coverture, or non compor, or in priſon ; reſolved by 
all the juſtices, 3 Rep. gr. the fi/tb refolution in the 
| Caſe of fines. And the Reporter infers, that if infancy, 
 coverture, non ſane memorie, or impriſonment of the 
| heir in tail, ſhould give him power, in ſuch cafe, to 
avoid the fine, no man can be aſſured of the land con- 
veyed to him by any fine, and denies what is faid by the 
counſel. Pl. C. 430. in Smith and Stapleton's calc. 
3 Rep. 91. ö. Paſch. 44 Eli. in the caſe of fines. 
But if the diſſeiſce dies, the feme enftent with a fon, and 
| the diſſeiſor levies a fine, and after the ſon is born, now 
he is not excepted by the letter of the act; for the act 

excepts no infant, but ſuch who at the time oſ the fine 
levied was within the age of 21 years; and none is within 
the age of 21 years, but only ach who is in rerum na- 
tura, and the ſon in this caſe was not born, nor in rerum 
natura at ſuch time, nor could he ſay, that he was within 
the age of 21 years at the time of the fire levied ; for his 
age is accounted from the time of his birth; and he was 
net born at this time, and ſo he is ou? of the letter, but 
vet is 2vithin the intent, and ſhall be aided by the excep- 

tion. Pl. C. 366. a. 366. ö. Stowell v. Lord Zaucb. 
4. tenant for life, remainder in tail to B. B. being 
beyond fea, and leaving a ſon within axe in England, A. 
levies a fine; B. never returned, but died, immediately 
after the fine, abroad; and it was agreed by the whole 
court, that the ſon was not barred; for tho' the condition 
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of the ſaving is, that the party purſue his right within 
fave years after his return, and this condition was never 
performed, becauſe he never returned, yet there was no 
default in him to exclude him from the ſaving, and then 
the ſon is aided by the other ſaving which relates to in- 
fants. Trin. 32 Eliz. Sav. 128. Sir Robert Cotton's caſe. 
Le. 211: S. C. And. 264. 

Seck. 8. Having any right, or titib, or cauſe of action] 
So that a fine with proclamations binds ſuch only as have 
title to the land, and binds not ſuch as have rent, common, 

bert, way, or the like, out of the land, ſo that they 

not be concluded of their rent, common, eſtovers, 
way, or the like, tho” they claim not within the fave 
years. For the ſtatute ſpeaks only of binding the lands, 
and ſays nothing of the profit apprender cut of the land. 
Br. Fines, pl. 123. 

So of an autbority te ſell land, he, who has ſuch au- 
thority, may ſell after the five years after proclamations ; 
for he has no intereſt in the land, but has power only to 
ſell it. Br. Fines, pl. 123. | 

Sf. g. Concluded by the ſaid fines for ever] If tenant 
in tail levy a fine, the iſſue in tail is privy, and therefore 
| barred of averring quod partes finis nibil babucrunt; ad- 
r tot cur. Le. 85. Mich. 29 & yp Eliz. C. B. 

5 v. Bamfield, cited 3 Rep. 88. in the caſe of fines. 
Mo. 250. S. C. Ie in tail is privy ; becauſe if the 
| fine be erroneous, he may have a writ of error, which he 


could not have, if he was not privy. And. 171. S. C. 


arg. cites 19 H. g. 6. 


clamaticns to be levied in the Common Pleas, fhal 
proclaimed four times only, viz. one in the term in 
which it is ingroſſed, and one in every of the three 
terms holden next aſter the ſame ingrofling ; and every 
fine fo proclaimed tha!l be of force, as if the ſame had 
been fixteen times proclaimed according to the ſtatute 

heretuſore made. | 5 
If the conuſee dies, the heir has election to have 

fice with proclamations, as well as the anceſtor. For 

tis for his benefit, and the ſtatute does not reſtrain it. 

And the reaſon of 8 Eliz. 254. why the proclamations 
there were ſtayed after the conuſee's death, was, becauſe 

a formedon was deperding, and that was only in the diſ- 

cretion of the court. Cra. C. 693. Mich. 41 & 42 Eliz. 

B. R. Wakefield v. Hods ſer. | 
The proclamations do not make the eſtate, but enure 

to them made by the fine, and the bar according to the 

eſtate; which paſſed before by the fine. Poph. 63. in 
caſe of Harry v. Farcy. 

Ihe proclamations ſerve only to diſtinguiſh, that it is a 
fine according to the * 4 H. 7. tor though the iſſue 
having notice by the proclamations brings his formedon 

accordingly, yet it ſhall not avail him. 3 Rep. gr. Paſch. 

44 E!iz. in caſe of fines. 

Where a fine, and five years paſt, are urged to bar a 
right, &c. by non-claim within the ſtatutes, he muſt 
ſhew the proclamations under ſeal; and the chirogra- 

her's mentioning that *tis a fine with proclamations, as 
is uſual, will not ſerve. Clayt. 51. 13 Car. Aller's caſe. 

A fine with proclamations when given in evidence, 
ought to have the proclamations indorſed on it; and tis 


| 


r 
a a ſhall be 


not enough to ſay that it is /ecundum formam ſtatuti. Held 


on a trial, per Scraggs Ch. J. 2 Show. 126, pl. 105. 
Trin. 32 Car. 2. B. R. Anon. | 

32 11.8. cap. 36. (Intitled, For the expeſitien of the 
ſtatute of fines) ſet. 1 Enacts, That all fines levied be- 
fore the juſtices (viz of the Common place) with pro- 
clamations, according to the ſtatute, (viz. 4. H. 7. c. 23.) 
by perions of full age, of lands before the fine levied in 
ary wiſe intailed to the perſons levying the fine, or to any 
anceſtor of the ſame perſon, ſhall be, after the fine le- 
vied, ingroſſed, and proclamations made, a bar again 
the perſons and their heirs claiming the ſaid lands, by 
force of ſuch intail, ard againſt all other perſons claim- 
ing the ſame to their uſe, or to the uſe of any heir of 
the bodies of them. | | 

Sect. 2. Provided, that this act ſhall not bar any per- 
fons, bv reaſon of any fine levied by any woman after the 
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eaþ, 20. of lands of the inheritance or purchaſe of the 
huſdand, or his anceſtors, aſſigned to any ſuch woman 
in dower, tor term of life, or in tail. 

Sec. 3. Provided allo, that this act do not extend to 
any fine levicd of lands, the owners whereof, by any ex- 
preſs words in any act of parliament made ſince the 4 
H. 7. are reſtrained from making any alienations. 

Seel. 4. Provided, that this act ſhall not extend to any 
fine to be levicd by any perſon of any lands, before the 
levxing of the ſa: ne fine, given to the per:ons ſo levying 
| the ſame, cr to their anceſtors, in tail, by letters patent, 
or by acts of parliament, the reverſion whereof, at the 

time of the fines levied, being in our Sovereign Lord, 
his heirs cr tucceſſors. 
| This ſtatute 75 not properly a fatute, nor du fines re- 
| ceive any ſtrength or virtue by it; but it is only a con- 
ſiruction of 4 II. 7. and whereas this fatute conitrues 4 
H. 7. to extend to ũnes levied by tenunt in tail, the eſtate- 
tail ſhall be adjudged in law, to be bound by 4 H. 7. 
and not by this ſtatute, which is rather © judgment up- 
on 4 H. 7. than any new ſtatute. Fer Feriam J. Le. 
76. Mich. 29 & 30 Eliz. C. B. in the cale ct Zouch v. 
| Banfield. 
I Sec. 1. By per ons of full age befare the fine levied] IS. 
| deviſed lands to F. when be ſhould come lo the age of 25 
years; J. after 21, and before 25 years, levies a fine with 
proclamations, and then attains to the age of 25 years, 
and had iſſue M. and died; and the queſtion was, 
Whether the eftate-tail in futuro, and contingency, at 
the time of the fine levied, was barred or not ; and it 
was reſolved that it was, and yet the conuſor had but a 
mere poſſibility, to have the eſtate, at the time of the fine 
levied, and though he was not ſeiſed by force of the tail, 
at that time, yet by force of the words (before the fine 
levied in any wiſe intailed) an eſtate-tail in futuro is eom- 
prehended ; but no judgment was entercd. Per War- 
berton J. 10 Rep. 50. in Lampet's caſe, Cites Hill. 2g 
El. Rot. 824. Grant's caſe. Raym. 150. S. C. cited. 
Poſen in the cenuſor is not requiſite to the fines being 
a bar of an eſtate-tail. By the words of the ſtatute, a 
| fine doth bar the intail in many caſes, where the connſor 
cannot give the land, becauſe he has it not. Per Haburt 
Ch. J. Hs. 258. Mich. 16 Fac. in the caſe of Dun 
combe v. Ming field. | 
Tenant in tail diſcentinues and diſſciſes the diſcontinuee, 
and levies a fine, with proclamations to A. ſur conuſance 
de droit come ceo, c. and takes back an eflate in fee by 
render, in the ſame fine. The diſcontinue, beſere all the 
proclamations are made, claims, and after the proclamations 
paſs, and within à peur after be claims ; and after, fe- 
| nant in tail dies ſeiſed ; aud by all the juſlices of C. B. 
the beir is not remitted io the taid lands; and this was 
by virtue of this ſtatute, which bars tenant in tail, and 
his heirs by the ſaid fire. Kelw. 210. 6. pl. 17. Trin. 

Eliz. Anon. 

A. before this ſtatute gave lands in tail, remainder to the 
King in fee; tenent in tail had ifſue three daughters; ene 
of the daughters in Queen Elizabetl”'s Time, levies a fine 
of ber part with preciamaticns, and they are bad during 
| ber liſe, and ſbe dies without iſſue; and it was adjudged, 
that this fine by force of this ſtatute barred the daugh- 
ters and their heirs, and yet it did not make any diſcon- 
| tiruance. Mich. 15 & 16 Ez, Bendl. 223. pl. 254. 
"Tenant in tail, remainder to the King, levied à fine, has 
iſſue, and died ; and it was adjudyed, that the iſſue was 
barred, and yet the remainder, which was in the King, 
| was not diſcontinued ; for by that fine, an eſtate in fee- 
ſimple, determinable upon the eſtate-tail, paſſed unto the 
| conufee. Mich. 16 Eiiz. C B. 3 Le. 57. Fackſen v. 
| Darcy. The ſtatute 34 H. 8. 20. has a proviſe gene- 
rally, that no act done by tenant in tail all prejudice 
the ius; but this ſtall be intended where the King is 
| doner, ard not otherwiſe, as appears by the preamble of 
that atuie ; ard therefore the general words in that act 
reſtrain the gencral law, made by 32 H. 8. and this ſta- 
| tute fays nothing of , verſtent, but only of remainders. 

Mo. 115. S. C. and 46. pl. 118. S. P. and ſeems to be 
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death of her huſban}, contrary to the ſtatute 11 H. 7. | ©} The 


11 
It was reſolved by all the judges of C. B. that this 
ſtatute extends to * levied by concluſion, and ſhall bind 
the eftate-tail, though partes finis nibil habuerunt. 3 Rep. 
go. in the caſe of 1 _ 28 EI. Rot. 13. 
Zouch v. Bamfield. Le. 84. S. | 
_ _—_— to him and his heirs male, the rever fron 
being in the Ning, ſuffers a common recovery, or levies 
2 nne, and by the opinion of the judges, the heir is bar- 
red, though it be no diſcontinuance of che tail, nor againſt 
the King, of the reverſion ; and Englefteld ſaid, that he 
had known this caſe, and the caſe was held by good ad- 
vice to be a bar; but Shelley doubted. D. 32. a. pl. 1. 
It was reſolved, that if tenant in tail, of the gift of the 
King, levies a fine, and ſuffers a recovery of the eſtate- 
tail tis no bar; for 34 H. 8. _ its but 1 
the Ki moncy grants in tail; per Coventry, Hide 
— Bid. in marg. cites Hill. 5 Car. in Canc. 
E. of Nottingham v. Ld. Munſon. 3 
uſch. 29 H. 8. Fine levicd by tenant in tail, the re- 
in the crown, bound the iſſue P+= 7. and the 
32 H. 8. provides, that the fame ſtatute not extend 
to fines levied by tenant in tail, the reverſion in the 
crown; but that the ſame ſhall be of like force, as ther 
ſhould have been, if that act had not been made, which 
amended not their caſe. Wher in Stafford's caſe, 
the judges deviſed to help that ſlip, by a very oblique 
and indirect ſtrain, upon the ſtatute of 34 H. 8. 20 
w — it was provided, that no common recovery in 
that ſhould bind the iſſue, but that he might enter 


h 
after the death of tenant in tail; the ſaid recovery, or 


it would be no bar to his iſſue. But the jury found a 
claim by him, and ſo the point can not in queſtion. 
See Sid. 166. Lhyd v. Pollard, and 1 Leb. Gao. &. C. 
and cites Cya. E. 595. where tis the opinion of ſome 
of the judges, that ſuch fine fo levied by diſſeiſor, &c. 
ſhall bar the tail, and that it is caſus omrſſus out of the 
ſtatute, and according to it this caſe is cited in 1 Inff. 
373. 4. but ſeems that it is not law; and ſo held Levine 
in the caſe of the E. of Derby, in the Exchequer-cham- 
ber. Sid. 165. Mich. 15 Car. 2. B. R. in caſe of 
Lloyd v. Pollard. 
A. a woman, tenant for life, remainder to J. in tail. 
A. married, and then ſhe and her huſband levied a fine to 
B. the remainder-man, and took back, by render, a rent- 
charge; A. and B. died, and the iſſue in tail enters, and 
by the opinion of the judges, the grant and render by 
the ſaid fine is out of this ſtatute, and ſhall bind the iſſue 
in tail. But the parties agreed. Kelw. 210. Parker v. 
Payne. The Lord Keeper's opinion was, that howſo- 
ever 4 H. 7. was, at the making thereof, as to barring, 
or not barring an eſtate-tail ; yet when 32 H. 5. comes, 
and declares upon 4 I. 7. now all fines are good from 4 
H. 7. to bar eſtates-tail. Skin. ga. Hill. 35 Car. 2. B. 
R. in the Earl of Derby's caſe. | 
Sec. 4. In the tail, by letters patent] In two cafes this 
ſtatute ſeems to weaken the ſtatute of 4 H. . in the 
| caſe of fine by tenant in tail, by act of parliament, and 
tenant with reverſion in the crown. Per Habart Ch. 
Hab. 332. Mich. 19 Fac. in Mack:villiams's cafe. 


fon in tail, when he ſhould attain to his age of twenty- 
five ears; and before that time he levied a fine, this bar- 
red his iſſue, though he had noihing in remainder, as 


it was allowed he could rot have till that age; for tho” he 


was not actually tenant in tail when he levicd the fine, 
but the veſting of the eſtate depending on the contin- 
gency of his coming to that age, yet the iſſue being ob- 
| liged to make out his title through his, muſt be barred 


as a privy within the words of the 4 H. 7. and the conu- | 


for was a perſon to whom the land was intailed, and ſo 
plainly within the words of the 32 H. 8. Cre. Eliz. 61. 
Cro. Car. 435. 

Y or. U. Ne. 75. 
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| fine, ſo may he C 
' ſhall likewiſe bindye iſ after his death; as lf there be 
| A. tenant for life, 
to make a leaſe for years to 
+ brought by B. againſt J. S. 
Ec. to B. and B. may render them to 
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If teriant in tail levies a fine, and dies before the pro- 
clamations are paſt, though a right really deſcends to the 


iſſue, becauſe the fine is no bar till the proclamations are 


paſt, yet after the proclamations the intail is barred ; for 
the proclamations diſtinguiſh the fines which bar the in- 
tail trom thoſe at Common law, w hich only diſcontinue 
it; and by the expreſs words of 32 H. 8. all fines levied 
with proclamations of any lands intailed to the perſon fo 
levying the ſame, or to any of his anceſtors, ſhall im- 
mediately after the preclamation made be adjudged a 
ſufficient bar againſt the {aid perſon and his heirs, claim- 
ing only by force of the ſaid intail. 3 Co. 86. Plow. 430, 
437. 2 And. 177. Moor 628. 

Hence it was adjudged, that where A. was tenant for 
life, remainder to B. in tail, and B. levied a fine, and 
died before all the proclamations were paſt, his iſſue be- 
ing out of the realm ; that after the proclamations were 
paſt, though the iſſue, immediately upon his return in- 
to the kingdom, made his claim to the remainder, yet it 
availed him nothing, but the fine was a final bar to him. 
3 Co. 87. cafe of fines. | 

So it is if there be grandfather, father and fon ; and 
the grandfather being tenant in tail, enfeoffs the father, 
and afterwards diſſeiſes him, and then levies a fine with 
proclamations io F. S. but before the proclamations were 
all paſt the father entred, and after they were all paſt the 
conuſce entred, and then the grandfather and father die, 
and the ſon brings his formedsn; the coruſee pleaded the 
fine with proclamations, and the demandant thercupon 
the entry cf his father, but could recover nothing ; be- 
cauſe after the proclamations paſt, the fine was a good 
bar to the intail, which was made to the grandfather 
who levied the fine. Cro. Eliz. 589. 

And the law is the ſame in caſe of actions brought, as 
an entry made to preſerve the irtail ; for if tenant in 
tail levies a fine, and dies before all the ions are 
r — a fermedon, the conuſee 
may e fine with proclamations though, they were 
made ing the writ. 3 0. Plow. 8 
this has been carried fo far, that . parti- 
cular tenant, who is a ſtranger to the tenant in tail, 
ſhould enter before the ions were paſt, to pre- 

yet the intail is barred ; as if A. te- 
nant for life, remainder to B. in tail, remainder to C. 


in fee, and B. diſſeiſes A. and levies a fine, but before 


the proclamations are paſt, the tenant for life enters, and 
avoids the fine as to himſelf and C. though in this caſe, 
neither the eſtate of A. nor C. are affected by the fine, 
rm the preclamations made, the intail js barred 
the ions made, nor can any act of the 
iſſue preſerve it. Cre. Eliz. 610. Peopb. 65, 66. 
As tenant in tail convey his whole eſtate by the 
any leſſer eſtate out of it, which 


inder to B. in tail, and B. agrees 
2 S. upon writ of covenant 
e may levy a fine come ceo, 


J. S. for the 


term agreed on, with reſervation of a rent; and this 


* 
1 


leaſe ſhall continue in force againſt the iſſue, becauſe 


: when J. S. conveys by the five, though he really has no 


right. the tenant in tail and his iſſue are eſtopped to ſay 


„ 
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; aii iſſue. Plow. 430. Bro. tit. Finer 106. 
A. deviſed land to his wife for life, remainder to his a 


other wiſe than that he took a ſee · ſimple; and conſe - 
yay it appearing by the fine that he was tenant in 
-ſimple, he has thence a power to make a leaſe to bind 


But if there be tenant for life, the remainder in tail, 
and the tenant for lite levi's a fine come ceo, c. to the 
tenant in tail, who grants and renders a rent-charge out 
of the land to the conuſor, this fine ſhall not bird the 
iſſue, becauſe the rent was newly created by tenant in 


tail, and not intailed to him, or any of his anceſtors ; 
| and the intail of the land continuing, no incumbrance 


of the donee can affect the land longer than his 
life. 1 And. 6. 3 Co. 89. Dyer 213. Plow. 435. © 

If there be A. tenant in tail, the remainder to B. 
in tail, the remainder to the right heirs of the tenant 
in tail, and the tenant in tail bargains ard ſells the lands 
to F. 8 his heirs, and then levies a fine to * 
N19 
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his is a bar to the iſſue in tail, but no diſplacing or 
diſcontinuance of the remainder in tail, becauſe the bar- 
gain and fale conveyed no more than what the tenant in 
tail could lawfully grant, which was a deſcendable eſtate 
during his own lite, and no eſtate of freehold paſſed by 
the fine, that being before —_— the bargain and 
ſale; but yet the fine had this effect, though ſubſequent 
to the bargain and fale, to convey the whole eſtate- 
tail to the bargainee, who before had but a deſcendable 
eſtate during the life of tenant in tail; becauſe where- 
ever à fine is levied to a perſon to whom the lands 
were intailed, and whom the iſſue muſt mention in his 
formeden, ſuch fine cuts off the intail, and bars the iſſue. 
10 C. 96. 1 Buſſir. 162. S. C. 


5. Of the operation of a fine in barring ſlrangers, or 
thoſe who have but an uncertain intereſt, as a term for 
years, or Barely an equitable intereſt. I 


| 


If tenant in tail be diſſeiſed, and the difleiſor levies a 
ine, the diſſeiſee has five years to make his claim by the 
firſt ſaving becauſe he is the firſt who has a right at the 
time of the fine levied ; and if he omits to make his 
claim in that time, the iſſue is bound for ever. 3 Co. 
$7. Cre. Eliz. 896. Co. Lit. 372. Though the ſta- 
tutes 4 Hen. 7. and 32 Hen. 8. have made the operation 
of fines ſtronger againſt parties and privies than they were 
at Common law, for by them the iſſue in tail is bound, 
though not thoſe in remainder or — 5 have 
they enlarged the privilege that ſtrangers had at Common 
law to avoid them, for upon theſe ſtatutes they have five 
years from the fine to make their claim, where they have 
4 preſent right at the time of the fine levied ; and where 
it accrues after the fine, they have five years from the 
time of ſuch accruer; whereas by the Common law in 
both theſe caſes a ſtranger had only a year from the en- 
try of the ſilver, at which time the land paſſed. 2 Bac. 


Abr. 532. 

— in tail bargains and ſells his lands, or di ſcon- 
tinues the tail, and the bargainee or diſcontinuee levies a 
fine, tho? five years paſs in the life of the tenant in tail, 
yet the iſſue ſhall have five years after his death to avoid 
the fine; for his father having given all his right by the 
fale, could not claim any right againſt his own gift; the 
iſſue therefore is helped by the ſecond ſaving, becauſe he 
is the firſt to whom the right accrued after the fine levied. | 
Dyer 3. 3 Ce. 8. 0. Cro. Eliz. 896. | 

If a mortgagee be diſſeiſed, and five years paſs after | 
tne proclamations, the mortgagee is hereby barred, but 
if the mortgagor pays or tenders his money, he has five | 
years to proſecute his right by the ſecond ſaving in the 
ai, becauſe his title did not accrue till the payment of 
the money. Fluw. 373. | 

If an infant diſleiſor be diffeiſed, or makes a feoff- 
ment, and the fcoffce or diſſeiſor levies a fine, and five 
vears paſs the firſt diſſeiſee is barred of his right by the 
firſt ſaving in the ad, becauſe he has a preſent right, 
which he ought to purſue immediately by action or en- 
try; but the infant ſhall have five years from his full age 
to avoid the fine, becauſe no laches is to be imputed to 
him from the time he arrives at his full age. 2 Bac. Abr. 

2. 

"I ſeiſed of Black-Acre in fee is diſſeiſed by B. who 
lc vies a fine with proclamations of the ſaid Acre during 
the life of A. three years after the fine levied, A. dies, 
and his right deſcends to C. his grandſon, as his heir, 
who at the time of the deſcent of ſuch right was an 
infaat ; and the queſtion was, whether . and C. having 
ſuffered five years after the fine levied to pais during his 
anceſtor's te and his minority, without making any 
claim, ſhould be barred, or ſhould have other five years 
upon his arrival at full age to make his claim in; and it 
was adiudged, that he ſhould not, but that he was barred, 
and that by virtue of the firſt ſaving in the 4 H. 7. which 
ſ1ves to every perſon and their heirs, other than parties to 
the fine, ſuch right, claim and intereſt as they have in 


| 


: 


| 
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time the fine was levied, conſequently he and his heirs 
muſt be comprehended in this faving, but then they 
cannot take the benefit of ſuch comprehenſion unleſs they 
rſue the method, and the time preſcribed and limited 
in the ſaid ſaving, which they apparently neglected to do, 
fince neither A. nor his grandton made any claim or en- 
| try, or brought any action for recovery of their right 
within the five years; and therefore ſuch right muſt be 
| barred and extinguithed ; and C. in this caſe ſhall have 
no privilege of infancy, becauſe the ſtatute extends that 
only in cates where the right firſt attached in the infant, 
and therefore ſhall have five years after his infancy to 
| make his claim; but here the right was firſt in A. at the 
| time of the fine, and the ſtatute allows but five years to 
| purſue the right from the time it accrues, which was not 
done in this caſe. Plow. 356 2 372. 

But if A. be tenant in tail, the remainder to B. in fee, 
and A. levies a fine with proclamations, and then B. dies, 
his heir within age, and then A. dies without iſſue, and 
| five years pals without any action brought by the heir, 
yet he ſhall either, during his minority, recover the lard 
notwithſtanding the five years lapſed, becauſe the ric ht 
| firſt accrued to him, B. having no right to the lard by 
the remainder, till the eſtate-tail was ſpent, which did 
not happen in his life; or the heir of B. may deter 
| making his claim till he comes of age, ard then by the 
| expreſs words of the act he ſhall have five years to re- 
cover his right. Dyer 133. 

It is a rule, that an intereſt is not barred by a fine that 
is not diveſted anc turned toa right; for if the perſon who 
has the right continucs in poſſeſſion at the time of the fine 
levied, he is under no neceſſity to make bis claim, and 
cannot be put to his action or entry, which are the only 
remedies the act gives to avoid fines and ſecure one's 
intereſt, becauſe he being in poſſeſſion, and not diſturbed 
by the fine, has already all thoſe remedies it can give 
him, and therefore it were fruitleſs and unzecefſary to 
purſue them; as if a man levies a fine of land out of 
which I have a rept, common, or the like, the fine and 
five years nonclaim ſhall not affect me, hecauſe I am ſtill 
in poſiefſion of my rent or common, and it were in vain 
to endeavour to recover what I ſtill enjoy. 2 iff. 517. 
9 Co. 106. a. Cro. Fac. 60. 5 Co. 124. 1 Vent. 81. 

A. leaſes to B. for years, to commence after a former 
leaſe in efſe ; the firit leaſe is determined, and before any 
entry by B. the leſſor enters and makes a feoffment, and 
levies a fine, and five years paſs without any claim, B. 
is barred of this intereſt ; for by the general clauſe, the 
fine concludes all privics and ſtrangers, and the firſt favirg 
includes — leſſee in re ſpect of the word inter, which 
a term for years may properly be called. 5 Co. 124. 
Cro. Fac. * 9. 105. 3 1 

But if B. who had the future intereſt, had died before 
the determination of the firſt leaſe, and upon the ex pi- 
ration thereof the leſſee had entered and levied a fi: e; 
and after the firſt five years adminiſtration was granted, 
the adminiſtrator ſhould be allowed five years to make his 


claim; for none had a right or title of entry before, ard 


it accrued to him by the adminiſtration after the fine, 
and conſequently he ſhall be allowed five yeais from the 
accruing of his right; but in the former caſe the Icffee 


had a right of entry at the time of the fine levied, and 
therefore could have but five years from that time; but 


if the leſſor enters upon the firſt leſſee, and levies a fine, 
the ſecond leſſee ſhall have five years after the firit 
is leaſe determined, becauſe his right then firſt accrued. t 
Leon. 99. 2 Leon. 157. Cro. Fac. 61. 5 Ci. 124. 0. 
As if a man ſettles lands to the uſe of himſelf for li., 
and that if he ſhould make a jointure to his wife, and a 
leaſe for thirty-one years, to commence after his death, 
and then the truſtees ſhould ſtand ſc iſed to ſuch uſes; he 
made a leaſe accordingly, ard then he and his ite levicd 
a fine; the leaſe is not barred, though five years ſhontd 
pals without entry or claim, becauſe he having but a fu- 
ture intereſt, it was not diſplaced or diveſted by the fine; 
conſequently an entry were fruitlels to preſerte that 


lands and tenements whereof a fine is levied, {© that they 


which was not touch'd by the fine; belies, this being 


purſue ſuch right by way of action or law ful entry within | an intereſſe termini, the leſſeg hal no right til after the 
Bre years. Nou A. having a right to Bluck-Are at che death of the leſſor, and conſequenty muſt have five vears 


rem 
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from the accruer of his right to preſerve it. Hard. 410, 
143» 415. Pp 

A copyholder may be barred by a fine and nonclaim, 
he”. is an -ce-eſt withis the ſtatute ; ſo executors, 
that have land till debts and legacies are paid, may be 
barred by 2 fine and five years nonclaim, becauſe they 
likewiſe have an intereſt within the words of the ſta- 
tute. 9 Co. 105. 4. 5 Co. 124 But it has been 
ruled in Chancery, that where A. deviſes lands to B. in 
tail remainder to C. in tail, ſubje& to the payment of 
legacies ; and C. levies a fine, and five years pals 
any claim, that the legacies are not barred by the fine ; 
for C. having no title but under the will, the purchaſer 
muſt be preſumed to have notice thereof, and legacies 

| ed. *. 

If there be tenant by eiegit, ſtatute · merchant or ſtaple, 
and a fine levied of thoſe lands, and five years paſs with- 
out any claim, they are bound by the fine, becauſe they 
have each of them an intereſt within the words and in- 
tention of the ſtatutes, and —_— 
do not purſue their rights within five years. 2 Inſt. 517. 
5 Co. 124. 4. Plow. 374. So it is if an inquifition upon 
an elegit be found, and then a fine be levied of the lands, 
and five years paſs without any claim, the intereſt of the 
tenant 1s „ becauſe after the inquiſition found, the 
party before entry has the poſſeſſion, and may have an 
j nt or treſpaſs, and therefore their intereſt be 
placed, and conſequently their right barred. 1 As 
217. 
ke ifs mas have aj nent for a debt at Common 
law, and the debtor, before the land be extended, alien: 

fine, and five years paſs, the plaintiff may ſtill have a 
cire facias and an elegit ; lo it is of a conuſee of a ſtatute 
before execution ſued ; for tho? the judgment and exe- 
cution be incumbrances that are chargeable the 
eſtate, yet before execution ſued, the conuſee, c. has 
no right to the land, for his releaſe of all his right to the 
land will not hinder him from OCD 0 
_ conſequently they cannot be bar y a fine, unleſs they 
2 heir chin in five years after the extent, 
for then their right firſt accrues. 1 Mod. 127. So if a 
man has a decree in Chancery to lands, and the 
tenant of the land, after the decree aliens by fine, and 
_ five years paſs, yet the plaintiff 45 execution, be- 

cauſe till the decree be executed, he has no right to the 
land, and therefore is not obliged to make any entry or 
claim to preſerve it till his title accrues. x Chan. Ca/. 
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be ouſted, and he in reverſion diſ- 


If leſſee for years 
ſeiſed, and the diſſeiſor levies a fine, this and five years 
nonelaim ſhall bar both, becauſe the leſſee for years may 
have his eje&ment, and the leſſor his aſſiſe. 9 Ca. 105. 
But if leſſee for lite be diſſeiſed, the reverſioner ſhall 
have five years after the death of the particular tenant, 
becauſe he can have no action to recover the freehold. 
9 Co. 105. b. Co. Lit. 250. Plow. 374. 

If leſſee for life or years make a feoffment and levies 
a fine, and five years paſs without entry or claim by the 
reverſtoner, and then the leſſee dies, the reverſioner has 
five years to preſerve his right, becauſe ke has two dif- 
ferent rights in this caſe upon the feoffment and fine; 
one immediately accrues by the ac; of the leſſee in com- 
mitting the forfeiture ; the other upon the death of the 
leſſer or expiration of the term, and therefore ſhall not 
forfeit the laſt by omitting to take advantage of the ꝗrſt; 
wherefore if the reverſioner omits to enter upon the 
breach of the condition in law, yet his old right, which 
accrues upon the death of the leiſee, or expiration of the 
term, ſtill continuing, is ſaved by the ſtatute, which pre- 
ſerves future rights as well as thoſe in præſenti. 1 Pen“. 
241. 3 Keb. 37, 110. Ruym. 219. Mor 71. Cro. 
Eliz. 254. 3 Cn. 78. Cro. Car. 157. But if tenant 
in tail makes a leaſe for life, and ſo diſcontinues the tail, 
and then levies a fine with proclamations, and dies with- 
out iſſue, and five years paſs without any entry or claim, 
the remainder-man is barred, becauſe upon the death of 


tenant in tail without iſſue, his title commenced, and | 


ſhall be allowed but five years from thence to preſerve it. 
Cre. Car. 156. 


ſhall be bound it they | 


| 


„ 


| 


+ 


cut claim by the aſſignee, the term is loft, 
the ceſlui que truſt, nor the termor, have gay 


knowledged 
the conuſee; and it were unreaſonable to allow him 


aur the termor, becauſe he having a right at the time of 
he fine levied, and omitting to make his claim within 


intereſt muſt be barred. CY. Car. 110. 1 


ſelf, though the termor makes no claim in five 
yet the term continues, becauſe the ſtatute of fines bein 
made for the ſecurity of the purchaſers, they wo 


and the nature of the contract 
ſo while the intereſt is paid, it is againſt the original de- 
ſign of contract, that — | 
cept the payment of the money ſhould deprive the mort- 


If there be tenant for life, the remainder to B. intail; 
and the leſſee levies a fine, B. being out of the realm 
if B. dies beyond ſea, the iſſue in tail is at large to 
the fine when he pleaſes ; for that clauſe of 

ich gives perſons out of the realm, infants, &c. 
their heirs, five years after their impediments removed, to 
purſue their right, cannot be extended to this caſe, be- 
canſe B. being dead, cannot return into the realm to 
make his claim, and the clauſe limits five years to him 
and his heirs after his return, which now is become im- 
poſſible. 2 Inff. 519. | 8 

A copyholder of a dean and chapter levied a fine with 

ions, and five years paſt without any claim by 

him that was dean at the time of the fine, yet the ſuc- 

ceeding dean was not bound by the fine ; becauſe ii that 

were allowed, the ſtatute of 1 & 13 Eliz. would be of 

little uſe to reſtrain alie nations; for then by comb nation 

between the dean and tenant, all lands ing to the 
ter might be aliened. 1 Vent. 30 t 

If leſſee tor years affigrs his term in truſt for himſelf, 
and afterwards purchaſes the inheritance, and occupies 
the land, and then levies a fine and five years paſs with- 
r neither 
remedy z 
4 truſl, becauſe he by the hath ac- 

land to be the right and inheritance of 


any 


nor the c 


orc tenſions after fo folemn a con feſſion to the 


five rear: is barred by the expreſs words of the ſtatute; 
{o it is if tenant in fee ſimple makes leaſe for a hundred 
.ears to attend the inheritance in truſt for himſelf, and 
ful continues in » and makes aleaſe for fifty years, 


and levies a fine ſur conuſence de droit to confirm it, and 


five years pa's without any claim by the firſt leſſee, his 
intereſt is barred by the fine; for the ſecond leaſe, and 


the tine deveſted the firſt term out of the leſſee, and con- 
ſequently if there be no claim by him in five years, his 


270. 
r Sid. 478. 1 Vent. 8. 1 Chan. Rep. -As 

But . — — 2. Are, of 
which there is a long leaſe in being, and the conveyance 
protect the inheri- 


tance has an t of the term in truſt for him— 


weaken their intereſt, if fines deſtroyed ſuch leaſes againſt 
the intention of all parties, 1 Sid. 460. 1 Vent. 82. 
1 Lev. 272. 

Thus if a man mortgages his land, and, as is uſual, 
ſtill continues in poſicſton, and levies a fine, and five 
years paſs, yet the mortgagee is not barred; for 
though the mortgagee be in quan out of poſſeſſion; 
yet when that is done by the nt of both pasties, 
requires it ſhould be 


-h 


any act of the mortgagor, ex- 


gagee of his ſecurity, and is no leſs than a fraud, which 
the law will not countenance. 1 Sd. 460. 1 Fen. 82. 
i Lev. 272. So if the mortgagee is in poſſeſſion, and 
levies a fine, and the five years paſs, yet upon payment 
of the money he may enter. 1 Fern. 132. and there ſaid 
to be a new way of forecloſing the equity of redemp- 
tion; but ſee Vern. 189. cont*. 

Thus it hath been adjudged, where a man was leſſee 
for years of one part of a manor, and tenant at will of 
another, rendering rent, and the leſſee makes a leaſe for 
life, and then levies a fine to the tenant for life, but ſtill 
continues in poſſeſſion, and pays the rent; this fine ſhall 
not bar the leſſor, becauſe this is viſibly a fraud and trick 


in the firſt leſſee ; which he ſhall reap no benefit by, and 


the leſſor had no reaſon to make his claim while the rent 
was duly paid him. 3 Co. 77. 

It is agreed on all hands, that a fine and non-claim 
will bar a truſt, becauſe the ceſ{u; que truſt has an equi- 


| table intereſt, and therefore ought to purſue it by proper 


remedies 


1 


remedies to ſecure it; yet this muſt be urderſtood with 
the following reſtrictions. 1 Chanc. Caſes 268. 2 Chan. 
Gy" By ; 

1. Where the purchaſer has notice of the truſt, tho 
the truſtee conveys to him by fine, and five years paſs 
without any claim by the ceſtui que truſt, yet the truſt is 
not barred, becauſe where the purchaſer has notice, he 
ſees the title of the vendor, and what power he has to 
convey ; and therefore when he takes the land from him, 
ſhall be preſumed to hold it in the fame plight, and that 
the vendor could not make him a better title than he had 
himſelf; and when the purchaſer takes it _ theſe 
terms, the truſt is undiſturbed, and ceſtui gue $ in- 
tereſt no way affected by the fine. 

2. Though the truſtee ſhould convey by fine to a pur- 
chaſer, who had no notice, and thereby, and five years 
non-claim, the ceſtui que truſt ſhould be barred, yet if the 
purchaſer ſhould reconvey to the truſtee, the bar from 
the reconveyance ceaſes, and the truſt as to him revives 
again; for he that was originally inveſted with a truſt 
ſhall never be allowed to plead his own tortious act in his 
own juſtification ; for that were to allow a man to plead 
his crime in his owndefence, and excuſe of his treachery. 
2 Chanc. Caſes . 6. 1 Fern. 60. S. C. 

If lands are devi truſtees till debts paid, and then 
to an infant and his heirs; and J. S. a ſtranger, enters 
on the lands, and levies a fine, and five years non- claim 
paſs, and the infant, when of age, brings an ejectment; 
but he is barred, becauſe the truſtees ought to have en- 
tered; yet equity will relieve, and not ſuffer an infant to 
be be barred by the laches of his truſtees, nor to be bar- 
red of a truſt eſtate during his 1 » and the infant in 
this caſe ſhall recover the mean profits. 2 Fern. 368. 

Remainder in tail limited to the iſſue, not barrable by 
the father's fine. 1 Lord Raym. 33. 

A limitation in a will to C. and his heirs, to the uſe 
of him and his heirs, in truſt to 
truſt for D. and the heirs of his body, and in default of 
beirs of the body of D. remainder to C. and his heirs: 
'The recovery of D. barred the remainder to C. as be- 
ing a remainder of a truſt, for a remainder of a legal eſ- 

tate cannot be barred by the recovery of a ceſtui que truſt 
* Mthyns's Rep. 473. ; : 
B. by proviſe in a marriage ſettlement, gives his 
wife a power to diſpoſe of 100 /. by will to ſuch perſon 
as ſne ſhall appoint, to be paid to the wife within one 
vear after his death, and in default of ſuch payment, J. 
M. is impowered to make a leaſe of particular lands to 
raiſe this ſum; the wife makes an appointment of the 
100 l. but never received it while living; the heirs of 
the huſband mortgaged the eſtate to B. who then had 
no notice of this power ; Afterwards, on B.'s purcha- 
' {ing the effate, the keirs of the huſband levy a fine to 
kim, and convey the equity of redemption as a collate- 
ral ſecurity, who then had notice of the power; five 
years incurred after levying of the fine, and no claim 
made on the part of the appointees of the 100 l. but 
now bring their bill to be paid this ſum. Lord Chan- 
cCeꝛllor Hurdwicke held, that the plaintiffs were intitled to 
the 100 l. and intereſt from the end of one year after the 


death of Anne Brickley the wife of T. B. Athyns's Rep. | 


474- 7 

"A bare naked power is not barred by any of the ſta- 
rutes of fines, otherwiſe as to an intereſſe termini. At- 
kyrs's Rep. 476 


en to frangers by claim and entry for 
{be preſervation of their rights ; and of erronevus fines, and 
the manner of reverſing them. 


6. The remedies given to 


If a man has only a right of action, and his entry 
he taken away, there a claim or actual entry on the 
land will not preſerve his right, or avoid the fine ; be- 
cauſe though he has a right to the land, yet ſince he 
has not purſued it in the manner the law has pre- 
„ "tis as inefletual as if he had been quiet. 2 Bac. 
4 hr. 536. 


A man that has a right of entry may empower an- | 
cher to enter for him, and ſuch entry is fufficient to | 


pay debts, and after in 


— 
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| avoid a fine for what another does by my comtnand 


or direction, is looked upon to be my own at. Moor 
o. 

. where a man enters in my name, and without 
my direction; this does not avoid the fine, or preſerve 
any right, becauſe the ſtatute preſerves my right only in 
cale I purſue it by entry, &c. in five years; but what a 
ſtranger does in my name, without my direGion, is not 
my act, and conſequently cannot avoid the fine; yet in 
this cafe, if a ſtranger enters without my direction, and 
I agree to, and approve of the entry within five years, 
this is ſufficient io avoid the fine, becauſe my fubte- 


quent aſſent and approbation is equivalent to a prece- 


dent command, and therefore the act of another by 
my direction is my own. Fepb. 108. Co. Lib. 245. 
Leſſee for life levies a fine come ceo, Ec. and he in re- 
verſion, five years aſter his death, brought his ejectment, 
and a ſtranger by his direction delivered a declaration in 
ejectment to the tenant in poſſeſſion; yet this was ad- 
judged no entry to avoid the fine. 1 Mad. 10. 1 Saund. 
319. 1 Vent. 42. 
lt an action be brought to recover lands, of which a 
fine was levied, and the demandant diſcontinues, this is 
no claim to avoid the fine, becauſe the diſcontinuarce 
ſhews no intent ef the demandant to preſerve his right. 
Daliſan 116, 117. 1 Vent. 45. 
| By the 4 F 5 Ann. (the act forthe amerdment of the 
law,) c. 16. /. 16. it is declared, that no claim or entry, 
to be of or upon any lands, ſhall be of any forec or effect 
to avoid any fine levied, or to be levied with proclama- 
tions, unleſs upon ſuch entry or claim an a&ion ſhall 
be commenced within ore verr next aner the maki 
ſuch entry or claim, and profecu.ied w th cirect. 
Deviſe to A. and B. for thei lives, equally to be di- 


vided, and after their deceaſes to the licirs male of their 


bodies, equally to be divided; and it either of them die 
without iſſue, then to the ſurvivor and his heirs male. 
A. and B. make 
ſuffers a recovery, and dies without iſſue. The entry of 
A. is taken away, and no title accrues by ſurvivorſhip. 
Stran. 12. 

There muſt be an actual entry to avoid a fine, and 
the demiſe cannot be laid on a day before the entry. 
; Stran. 1086. 

As to erroneous fines, and the manner of reverſing 
them, it muſt be obſerved inthe firſt place, that no per- 
| ſon can bring a writ of error to reverſe à fine, or any ju 


ment, that is not intitled to the land, c. of which the 
| fine was levied, for the courts of law will not turn out 


the preſent tenant, urleſs the demandant can make out 
a clear title, poſſeſſion always carrying with it the pre- 
| ſumption of a good title till & right owner appears ; be- 
ſides, where the plaintiff in the writ of error can't make 


| out a title, he can receive no damage by the fine, which 


the writ of error always ſuppoſes to be dore, tho” it 
ſhould be erroneous ; and therefore it is no leſs than tri- 


they | fling with the courts of juſtice, to ſeek relief when he 


can't make appear he has received any injury. 1 Roli. 
Ar. 747. Dyer go. 3 Lev. 36. | 
But if there be ſeveral parties to an erroneous fine, they 
ſhall all join with the party that is to enjoy the land, tho 
they o_—_— can have nothing. 1 
| Dyer 89. 
8 © rule to be obſerved is, that nothi 
for error that contradicts the record; for the re- 
cords of the courts of juſtice, being things of the greateil 
credit, can't be queſtioned but by matters of equal noto- 
_ wich themſelves; wherefore tho! the matter aſſign- 
ed for error ſhould be proved by witneſſes of the beſt cre- 
dit, yet the judges would not admit of it. 1 Rell. Abr. 757. 
And hence it is, that in a writ of error to reverſe a 


fine, the plaintiff can't aſũgn that the conuſor died before 


the t-ſle of the dedimus fateſtatem, becauſe that contradicts 


the record of the conuſance taken by the commiſſioners, 


which evidently ihews that the conuſor was then alive, 

becauſe they took his conu'ance after they were armed 

| with the commiiſion and the dedimus iſſucd. Dyer 8g. J. 
1 Rall. Abr. 757. Cr. EI. 479. : 


— 


But 


partition, and B. levies 2 fine and 


Roll. Abr. 747. 
ng can be 


mus was directed to Sir R. M. and that Sir R. M. by 


as a fine acknowledged in court, there the erroneous co- 


error, becauſe it ſhall be taken as a fine acknowledged 


not I, who am of Dal-; for this is conſiſtent with the 
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But the plaintiff in error may ſay, that after the co- 
nuſance taken, and before the certificate thereof returned, 
the conuſor died; becauſe this is conſiſtent with the re- 
cord. 1 Roll. Abr. 757. : 

If a conuſance upon a fine be made in court, the plaig- 
tiff in error can't aſſign for error, that the conuſor died 
beſore the return of the writ of covenant, for it would 


If the conuſance be taken before commi in pats, 
the plaintiff can't aſſign for error, that the conuſor died 
before the return of the writ of covenant, for the dedimus 
may iſſue the day after the writ of covenant, and may 
recite it as pending before the return thereof. 1 Rol. Abr. 
757. Cro. Fac. 11. Cyo. Eliz. 468. See Raym. 452. 
Fon. 181. cont”, | 

A conuſance of a fine was taken before R. M. one of 
the juſtices of C. 7. and after in the proſecution of the 
fine the dedimus was directed to Sir R. M. he being after 


the conuſance made a knight, who returned the dedimus 
with his name and title; and this was aſſigned for error, 
that the perſon that took the conuſance was not the ſame 
that was impowered to take it; but it was not allowed, 
becauſe it contradicts the record, which is that the dedi- 


* » —A— -v — 


virtue thereof took the conuſance. Tho. 33. 1 Rall. 
Abr. 757. Cro. Fac. 11, 12. 
It a dedimus be awarded to two, and one only takes 


the conuſance of the fine, this may be aſſigned for error; 
| 


becauſe where one of the — only certifies the 
conuſance, the aſſign: nent does not contradict the record; 
but in this caſe, if the fine had afterwards been drawn up 


nuſance taken upon the dedimus ſhail not be aſſigned for 


in court only, and no averment of the party ſhall be ad- 
mitted to diſprove the record. Cre. Eliz. 240. Tel. 34. 
If a fine is acknowledged before commiſſioners in the | 
country in the vacation, and the conuſor dies before the | 
term; though no writ of covenant was ſued out, or 
King's filver entred, the court will permit the eonuice to 
enter the fine, as of the term preceding. Lord Raym. 
850. 5 | 
"i one of my name levies a fine of my land, I may 
avoid this fine by ſhewing the ſpecial matter ; as to fay, | 
that there are two of my name, one of Sale, and the 
other of Dale, and that he of Sale levicd the fine, and | 


record, becauſe I ſtill admit that one of my name levied 
the fine. Ca. Reading 9. Cre. Eliz. 531. Afr 866. 
12 Cs. 123. | 

No man can have a writ of error to rever a fine that 
took any eſtate by it. 5 C9. 39. 

One Parrott married A. who nad an eſtate of inheri- 
tance of a conſiderable value, and whilſt ſhe was under 
age he prevailed on her to levy a fine with him of thoſe | 
lands, the uſes whercot were declared to him and her, 
and the heirs of their two bodies, remainder to the heirs 
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| excuſe them; and that if a commiſſioner to take a fine 


do execute it corruptly, he may be fined by the court; 
for in relation to the fine (which is the proper buſineſs of 
the court, ) he is ſubject to the cenſures cf it, as attornies, 
Sc. but here it did not appear, that Sir Herbert Parr:te 
knew that ſhe was under age, and therefore the court 
would not fine him. 2 Vent. 30. 1 Med. 246. S. C. 


directly contradi& the record, becauſe the conuſance in | 12 Ce. 121. 1 Rol. Rep. 113, 114. S. C. 12 C. 123. 
court is never made till the writ of covenant be returned ; | 12 Co. —_ | 
the parties till then not being judicially before the court. | - A. having inveigled his wife to levy a fine of her land 
Cs. Eliz. 468. | to him when the lay on her death-bed, pretending as was 


ſuggeſted, he was to have it for his lite; and a dedimus 


was fent into the country to take the fine, and the cap- 
tion was taken the very day ſhe died; and b<cau'c the 
fine would not have ſtood, the party being de: d before 
the King's ſilver was paid, the writ of covenant was ra- 
ſed in the te/te, and made to bear date ten days back- 
ward, and all the other parts of the fine were raſed like- 
wiſe, and made to correſpond with it, and the King's 
filver was paid, and fo all appeared on the record to have 
been done before the death of the woman. On a bill 
brought in the court of Chancery to have the fine tet 
aſide, or to have a reconveyance, it was held by the court, 
that though Chancery ought to relieve as much againſt 
a fine obtained by fraud or practice, as any other kind of 
conveyance, yet that ſuch relief was not by decreeing a 
wvacat of the fine, but by ordering a reconveyance ; but 
for any error in the fine, or irregularity, or ill practice 
in the commiſſioners, it was a matter properly cogniſable 
in that court where the ſine was levied, and for which 
that court may vacate the fine ; but there being no proof 


of fraud or practice in this caſe, the bill was diimiſt 


Abridg. Caſes in Eq. ity 258. 

— and 3 being but ſixteen years of 
age, levied a fine, wich was taken by virtue of a dedi- 
mus, and they being brought into the court of C. B. by 
complaint of the remainder-man, a vacat was entered of 
the fine groad the woman, and the court directed the re- 
mainder-man to proſecute an information againſt him 
who took the caption of the fine. 3 Lev. 36. 

The manner of reverſing fines differs from the method 
obſerved in reverſing other judgments; for in all other 
caſes, where the ſuit is adverſary, the record itſelf is re- 
moved; but in caſe of a fine the tranſcript only is re- 
moved ; for where the ſuit is adverſary, the record itſelf 


is tranſmitted, that it may be a precedent in like cafes; 


but fines are only a more folemn acknowledgment or 
contract of the parties; and therefore are no memorials 
of the law, and need only be affirmed or vacated ; it the 
former, the contract ſtands as it was; if the latter, the 


juſtices of B. R. may fend for the fine itſelf, and reverſe 
It, or they may ſend a writ to the treaſurer and cham- 


berlain to take it off the file; befides, ſhould the record 
itſelf be removed and affirmed, it could not be ingroſſed 
for want of a chirographer in B. R. and for this reaſon 


| Lord Cate fays, a fine levied in B. R. is voidable by 
| writ of error. 1 Rol. Abr. 752. F. N. B. 20. 6. 2 


Ben. 51. Dyer 89. 1 Ral. Ar. 753. Co. Read. 12. 
1 Salk. 337. | 


If an infant brings a writ of error to reverſe a fine 


of the ſurvivor; this fine was taken in the country by 
virtue of a dedimus p3:cftatem to Sir Herbert Purratt, his 
father, and an ignorant carpenter; aſter which the wife 


for his non- age, and his non · age, after inſpection, is re- 
corded by the court; but before the fine reverſed he le- 
vies another fine to another, this ſecond fine ſhall hinder 


and ſet ande the fine upon motion; tor perhaps the hut- 


died without iſſus, and now her heir at law prayed the 
relief of the court; upon examination it did appear, that 
Sir Herbert did examine the woman, whether ſhe were 
willing to levy the fine, and aſked her hutband and her, 


whether ſhe were of age or not, and both anſv:ered that | 


ſhe was; and now her heir moved, that this fine might 
be let aſide, and a fine impoſed upon the commiſſioners 
for this undue practice in taking a fine of one under age; 
but all the court agreed they could not meddle with the 
fine; but if the wife had been alive, and till under age, 
they might bring her in by habeas corpus, and inſpect her, 


band would not ſuffer the bringing or proceeding in a 
writ of error; and the court were of opinion, that it 
was the duty of commiſſioners to inform themſelves of 


| 
| 


| 


him from reverſing the firſt ; becauſe the ſecond having 
intirely barred him of any right to the land, ꝓuſt alſo de- 
prive him of all remedies which would reſtore him to 
the land. 1 Rol. Abr. 788. 

But if tenant in tail levies an erroneous fine with pro- 
clamations, and then levies a ſecond fine, which is alſo 
erroneous, and dies; if the iſſue in tail brings a writ of 
error to reverſe the firſt fine, the detendant may plead in 
bar the ſecond ; for though there be error in the ſecond, 

et till that appears judicially to the court, it muſt be 
ooked upon as a fine my vied, and conſequently a 
bar to the plaintiff, becauſe while the econd ſtands in 
| force he can't have the land; but if in this caſe the 
plaintiff brings a writ of error to reverſe the ſecond fine, 
| ard the defendant pleads in bar the firſt fine, the plain- 


the parties age, and that a voluntary | 
G 


tiff may reply upon the firſt writ of error, that the ſe- 
P cond 
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cond fine was erroneous; and upon the ſecond writ, that 
the firit fine was erroneous, and fo be relieved againſt 
both ; for here the examination of both fines comes ju- 
dicially before the court, and if there appears any error, 
the court will ſet them aſide, and not ſuffer them to 
ſtand in the way of the plaintiff's right. 1 Rol. Abr. 
788. 

But in a writ of error to reverſe a fine, the defen- 
dant can't plead the ſame fine, now endeavoured to be 
reverſed, and five years in bar of the writ of error, no 
more than in 4 writ of error to reverſe an outlawry, 
can that outlawry be pleaded in bar of the writ of error, 


F I N 


ſolemn aQs of the courts of juſtice againſt the intention 
of the act. 3 Co. 80. | | 

A fine was reverſed for the death of the conuſor before 
the return of the writ of covenant. Lord Raym. 872. 

A fine may be reverſed as to part of the land ; but . 
cannot be reverſed in foto as to one man, and ſtand good 
as to another. Lord Raym. 179. 

Nonclaim on a fine, no bur of deceipt to reverſe the 
fine. 1 Lord Raym. 179. 

For more learning en this ſubjeft, ſee-2 Bac. Abr. 
12 Vin. Abr. and 1 Wood's Conv. tit. Fines ; and ſee 
RECOVERY. 


— non valet exceptis iſtius rei, cujus petitur diſſalutio. 


aym. 461. 1 Vent. 363. 2 Sid. 92, 93. 2 Jon. 
187. Cro. Jac. 333. 1 Bel. Rep. 36. 2 Bulit. 244. 


2 Inft. 518. ? 

It — be a tenant for life, remainder to an infant in 
fee, and they two join in a fine, the infant may bring a 
writ of error and reverſe the fine as to himſelt, but it 
ſhall ſtand good as to the tenant for life ; for the diſability 
of the infant ſhall not render the contract of the tenant 
for life, who was of full age, ineffectual. 1 Lean. 115, 
317. 28id. 55. 2 Fon. 182. 

If one that is ſheriff of a county 
writ of covenant is directed to the coroner, this is no 
error, but the proper method to prevent partiality. Cro. 
Car. 415. 1 Rall. Ar. 797. | 

A writ of covenant to levy a fine ran thus, Fræc A. 
g teneat canventionem de «Ho m:ſſuag*, ducbus toftis, decem 
gardinis, and the dedimus poteſtatem was purſuant to the 
writ of covenant, but the præc', which was drawn u 
with the concord, was de duchus meſſuug pro duabus teftis; 
but this was no error, becauſe where the concord was 

purſuant to the dedimus and the writ of covenant, the 


levies a fine, and the 


precipe, which ſeems to be a copy of the writ of covenaat | 


on paper, is more than is needtul, and therefore no ma- 
terial error. Cro. Fac. 77. 1 Roll. Ar. 794. 

If the commi ſſioners upon a dedimus return thus, The 
execution of this cemmiſſian appears in a certain pan! to this 
commiſſion annexed, whereas the uſual form 1s ir. a certain 


ſcbedule; yet this is no error to avoid the fine, for what- | 


ever return certifics the conuſance to be duly taken by 
the commiſſioners, is ſufficient; and therefore if the com- 
miſſioners certify the conuſance under their ſeals, without 
any words, it is well enough; ſo if the return had been 
made thus, exccutio patet in bac annexa. Cro. Fac. 77, 
78. 1 Roll. Abr. 794. | : 
lf a ſine be levied, but the proclamations thereon are 
not duly or regularly made, the writ of error ſhall reverſe 


only the proclamations; for where the proclamations are 


not all of them, or not duly made, *tis altogether the 
ſame as if they had never been made, and then the fire 
remains good at Common law io work a diicontinuance. 


Dyer 215, 182. Hugb's Abr. 938. | 


The court will not reverſe a fine without a ſcire facias 
returned againſt the tertenants; for the conuſees are but 
nominal perſons ; and tho” it was otherwiſe in the pre- 
cedent in Co. Ent. and Hern's Plead. 375. and the law 


court dces. 
Fines may be avoided where they are obtained by fraud, 


covin or diſceit, tho? there be no error in the proceſe; 


and that may be done either by writ of diſceit or aver- 


ment, ſetting forth the fraud or covin. Crs. Eliz. 471. 


Thus if a fine be levied of land in ancient demeſne, 
the lord ſhall! have a writ of diſceit againſt the conuſor 
and the tenant, and by that avoid the fine. F. N. B. 
98. a. Moor 6. 


and the conuſee pleads the fine in bar, the purchaſer may 
aver the fraud in avoidance of the fine, by 27 Eliz. cup. 


fraud in obtaining it. 3 C. 80. a. Plow. 49. 6. 

So if a fine be levied upon an uſurious contract, it 
may be avoided by averment, by 13 Eliz. cap. 8. becauſe 
ſuch fine being levied for ends the law has prohibited, 
the law will not encourage any evaſion out of the act, 


A fine of lands, fur cognizance de droit, come ceo, Ac. 
1. A writ of covenant, or præcipe. 


EORGE the Third, by the grace of Gad, of Great 
Br itain, France, and Ireland, King o Defender of 

the faith, and ſo forth ; To the ſheriff of Norfolk, greeting. 
Command A. B. efſquire, and Cecilia bis wife, and J. 

eſquire, that juſtly and without delay they perform to D. E. 

eſquire, the covenant made between them of two meſſuages, 

| two gardens, three bundred acres of land, une hundred acres 

of meadow, two bundred acres of paſture, and fifty acres of 

word, with the appurtenances, in Dale; and unleſs they 

| ſball ſo ds, and if the ſaid D. ſhall give you ſecurity re- 

| ſecut:ng his claim, then ſummn by good ſummaners the jd 

A. Cecilia, and J. that :bey appeur before our ju; ices at 

| Weſtminſter, from the day of St. Michacl, in one month, 


pte ſbew wherefore they bude nat dane it : And have you 


there the ſummoners and this writ. Witneſs our ſif at 
Weſtminſter, the — day of —-in ile — eur of our reign. 


CO” —VCCCCSD CO COIs 


Pledges of 


lk Jebn Dae 
Sheriff's return. conferution ; . 


Richard Roe. 
1 Den, 
C Richard Fen. 


Summoners cf the 
within- named Al rabæm, 
Cecilia, and Joon. 


2. The licence to agree. 


| 1 D E. eſguire, gives to the Lord the King 
to wit. ten marks, for licence to agree with A. B. 
| eſquire, and Cecilia bis wife, and J. B. eſquire, of a plea 
of covenant of twa meſſuazes, two gardens, three hundred 
acres of _ w_ ed acres of meadow, two bundred 
acres of paſture, ty acres of vad, with the - 
tenances in Dale. e id wow” 


3. The concord. 


perhaps does not ſtrictiy deſire it, yet the courſe of the ' 


1 Salk. 339. aforeſaid D. and his beirs for ever. And further, the 


If a fine be levied to fecret uſes to deceive a purchaſer, 


| Norfolk, 


4. and ſuch avernment is not contrary to the record, be- 
cauſe it admits the fine, but ſets it aſide for the covin and 


nor ſuffer ſuch uſurious contraQs to be ſupported by the | 


ND the agreement is ſuch, to wit, that the aid 

A. Cecilia and ]. ou acknowledged the Gor 
tenements, with the appurtenances, to be the right of the 
ſaid David, as thiſe which the ſaid David batb of the gift 
of the afereſaid A. Cecilia and J. and thoſe they bave re- 
miſed and quitted claim, fram them and their heirs, to the 


fame A. Cecilia and J. bave granted, for themſelves and 
their heirs, that they will warrant to the 4 D. and 
bis heirs, the afareſuid tent mente, with the appurtenances, 
againſt all men for ever. And for this recognition, remiſe, 
2 warranty, fine, and agreement, the ſaid D. 

ath given the ſaid A. Cecilia and I. twva bundred pounds 


ſterling. 


4. The note or abſtract. 

; Etween D. E. eſquire, complainant, and 
to wit. A. B. e/quire, and Cecilia bis wife, and 
J. B. eſquire, deforciants, of tu meſſnarcs, tꝛus gardens, 
three hundred acres of land, ane bund;ed acres of m-adow, 


tus bundred acres of 5 and fifty ac res ef word, with 


| the appurtenunces, in 


ale, whereup:n à picu of covenant 
was ſummoned between them; to wii, that the ald A. Ce- 
cilia and J. bave ackn:wl-dged the aforeſaid tenements, with 
the appurtenances, ta be the right of bim the jaid D. as thoſe 
hieb 


1 
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i D. Bath of the gift of the aforejaid A. Ce- 
_—_ . and thoſe 4 ala ty 2 quitted claim, 
from them and their beirs, to the aforeſaid D. and his heirs 
for ever. And „ the ſame A. Cecilia and J. have 
granted for themſelves and their heirs, that they will dar 
rant to the aforeſaid D. and bit heirs, the aforeſaid ten 
ments, with the appurtenances, J all men for ever 
And for this tion, remiſe, quit-cluim, warranty, fie, 
and agreement, the ſaid D. hath given to the ſaid A. Cecilia 
and J. two bundred pounds ſterling. 


5. The foot, chirograph, or indentures of the fine. 
Norfolk, 


of the Lord the King then there preſent, between D. 
eſquire, complainant, and A. B. eſquire, and Cecilia hi, 
wife, and J. B. eſquire, deforciants, of two m-ſſuages, to» 
gardens, three bundred acres of land, ane hundred acr-: 
of meadow, two bundred acres of paſture, and fifty acres 
of woad, with the appurtenances, in D le, whereupon 
@ plea of covenant was ſummoned between them in the ſame 
court; to wit, that the aforcſaid A. Cecilia, and J. bave 


acknowledged the aforeſaid tenements, with the appurte- 


nances, to be the right of bim the ſaid David, as thoſe | 


which the ſaid D. bath ef the gift of the ſaid A. Cecilia, 
and J. and tbaſe they have remiſed and quitted claim, from 
them and their beirs, to the aforeſaid D. and bis beirs for 
ever. And further, the ſame A. Cecilia and J. bave 
, for themſelves and their beirs, that they will mar- 
rant to the aforeſaid D. and bis beirs, the aforeſaid tene- 
ments, with the appurtenances, againſt all men for ever. 
And for this recognition, remiſe, quit-claim, warranty, fine, 
and azreement, the ſaid David bath given to the ſaid A. 
8 | 


6. Proclamations, endorſed upon the fine, according to 
firſt proclamation was made the ——— 


ſtatutes. 
| H 
| of „ in the term cf Saint Michael in the 
year of the King within written, 
The ſeeand proclamatian was made the day of 
„ in the term of Saint Hilary in the | 


ear 
F the King within written. | 4 
The third prociamation was made the day of 
,in the term of Eaſter in the ———— year of | 
the King within written. | 
The feurth proclamation was made the day of 


| „ in the term of the Holy Trinity in the —— 
year of the King within written. | 


/ 


FINE ADNULLANDO LEVATO DE TENE- 


MENTO QUOD FUIT DE ANTIQUO DOMI- 
NICO, Is a writ to the juſtices for the diſannulling of a 

fine, levied of land holden in ancient demeſne to the pre- 
judice of the lord. Reg:ff. Orig fol. 15. 

FINE CAPIENDO PRO TERRIS, &c. Is a writ 
lying for one that, upon conviction by a jury, having his 
lands and goods taken into the King's hands, and his bo- 
dy committed to priſon, obtaineth favour for a ſum of 
money, Cc. to be diſcharged from his impriſonment, 
and his lands and goods to be re-delivered unto him. 
Reg. Orig fol. 142. 

FINE FORCE, (from the French adjective fin, ſig- 
nifying ſometimes crafty, ſometimes artificial or exact, 


and the ſubſtantive force, in Latin vis,) Signifies an abſo- | 
lute neceſſity or conſtraint not avoidable ; as when a man 


is conſtrained to do that which he can no way avoid, we 


Old Nat. Brev. fal. 78. and in the ſtatute 35 Hen. g. c. 12. 
and in Perkins, Dower 321. In Mantell and Mead 
land”s cate, Plawd. fo. 94. And in Eyton's caſe, cited 


Hines for fair pleading, Reg. 


' HIS is the final agreement, made in | | 
| the court of the Lord the King at Welt- | rediſſe;ſin, upon a reaſonable fine. Reg. Orig. fol. aaa. 


for what offences. 


— — ha of the manner 


an offender, if the nature of the offence be fuch 


11 
in Foxley's caſe. Co. 6. Rep. fel. 111. Cowell, edit. 


1727. 

FINE LEVANDO DE TENEMENTIS TENTIS 
DE REGE IN CAPITE, &c. b a writ directed to the 
juſtices of the Common Pleas, whereby to licenſe them 
to admit of a fine tor ſale of lands in cupite. Reg. 
Orig. fol. 167 

FINtM FACERE, To compound, or make fatisfac- 
tion for a crime. Tis mentioned in Leg. H. 1. c. 53. in 
Mat. Parif p. 536. and in Malſingbam, p. 180. 

FINE NON CAFIENDO PRO PULCHRE PLA- 
CITANDO, Is a writ to inhibit officers of courts to take 
Orig. fo. 119. See PLxapr. 

FINE PRO REDISSEISINA CAPIENDA, &c. Is 
a writ that hieth for the releaſe of one laid in priſon for 


ines for alienation were fines paid to the King by 
his tenants in chiet, for licence to alien their lands, ac- 
cording to the ſtat. 1. Ed. 3.c.12. But fee where they 
are taken away, 12 Car. 2. c. 24. /. 1,6. 

FINES FOR OFFENCES. Fine, in this ſenſe, is 
amends, pecuniary puniſhment, or recompence for an 
offence committed againſt the King and his laws, or 
izainſt the Lord of a manor: In which caſe a man is 
aid finem facere de tranſgreſſione cum rege, &c. Reg. 
Jud. f. 25. a. Cowell, 1 

It ſeems that originally all puniſhments were corporal; 
but that aiter the —— when the profits of the 
courts aroſe from the money paid out of the Civ:i cauſes, 
and tlie fines and confiſcations in criminal ones, the com- 
mutation of puniſhments was allowed of, and the cor- 
poral puniſhment, which was only n terrarem, changed 
into the pecuniary, whereby they found their own ad- 
vantage. This begat the diſtinction between the greater 
and he leſſer offences; for in the criming majors there 
was at leaſt a fine to the King, which was levied by a 


amercement, which was affeered, and for which a di/tri 
gar, or action of debt only lay. 2 Bee. A. 502. 

1. Who have ſufficient authority to fine and amerce, and 

2. In what actions or proceedings there ought to be a fine 
or amercement. | 

3. Who, in reſpedt of their perſons, are not to be fined 


or amerced;, and where a fine ought to be awardedy and 
an amercement. | 


4 Of mitigating or aggravating fines ; of moderating or 
of recovering 


capiatur; but upon the jack os ey — an 


or amercements. 


f Who have ſufficient authority ority to fine and amerce, 
Fe offences. ” 


Regularly all courts of record may fine and impriſon 


and 


as deſerves ſuch puniſhment. 8 Co. 39. Dult. 400. 
But no court, unleſs of record, can fine or imprijon. 
11 Co. 4y. b. Godb. 381. S. P. adjudged. Co. Lit. 
117. And all courts of Common law, that have power 
given them io fine and impriſon, are thereby made courts 
of record. 1 Salk. 200. 


The ſheriff in his turn may impoſe a fine on all ſuch 


as are guilty of any contempt in the face of the court, 


and may alſo impote what reafonable fine he ſhall think 


| fitting upon a ſuitor refuſing to be ſworn, or upon a 
| bailiff refuſing to make a panel, &c. or upon a tithing- 


man neglecting to make his preſentment, or upon one of 
the jury refuſing to preſent the articles wherewith they 
are charged, or upon a perſon duly chuſen conitable re- 
fuſing to be ſworn. 2 Inſt. 142. 8 Co. 38. 

Allo the ſteward of a courtcteet may by recognizance 


bind any perſon to the peace who ſhall make an affra 
ſay, he doth it de fine force, and in this ſenſe it is uſed, | y 


in his preſence, fitting the court, or may commit him 


to ward, either for want of ſureties, or by way of pu- 


niſhment, without demanding any ſureties of him; in 
which caſe he may afterwards impoſe a fine accorging to 
his 
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his diſcretion. F. N. B. 82. Dalt. cap. 1. Lamb. 
cap. 3. 10 H. 6. 10. b. Cromp. 7. 2 Hawh. P. C. 4. 

Allo the ſheriff in his torn, and the ſteward of a 
court-leet, have a diſcretionary power, either to award a 
fine or amercement for contempt to the court; as for a 


ſuitor's refuſing to be ſworn, Sc. and the ſteward of a 


court-leet may either amerce or fine an offender, upon an 
indictment for an offence not capital, within his juri- 
diction, without any farther proceeding or trial; eſpeci- 
ally if the crime were any way enormous, as an aſtray ac- 
companied with wounding. Keilw. 66. Kitchin 43, 51. 
It is ſaid, that fome courts may impriſon but not fine, 
as the conſtables at the petit ſeſſions. 11 C, A 
Rol. Rep. 74. 11 Co. 43. 6. LET 
Alſo ſome courts cannot fine or impriſon, 
as the county, hundred, &c. 11 Ca. 43. 6.\. 
But ſome courts can neither fine, imp 
amerce ; as eccleſiaſtical courts held before the ordinary, 
archdeacon, Cc. or their commiſſaries, and fuch who 


proceed according to the Canon or Civil law. 11 Ce. 
, fine or an amercement. 


4. | 
W * court of record may 7 the people to keep 
filence under a pain, and impoſe reaſonable fines, not 
only cn ſuch as ſhall be convicted before them of any 
crime on a formal proſecution, but alſo on all ſuch 
as ſhall be guilty of any contempt in the face of the 
court; as by giving opprobrious language to the judge, 
or obflinately refuſing to do their duty as ofſicers of the 

court. 1 6. 12. 6. 1 Rel. Abr. 219. 8 Cs. 38. 
11 Co. 43. Cre. Eliz. 58 1. 1 Sid. 145. 

If any of the jury give their verdict to the court, be- 
fore they are all agreed of their verdict, they may be 
fined. 40 Aff. 10. 

If time out of mind a conſtable hath y been elect- 
ed, and preſented by the jury at a leet, and F. S. by them 
is elected and preſented conſtable, and being in court, 
and by the ſteward required to take his oath according- 
2 refuſes and departs in contempt of the court, the 

eward may impoſe a fine on him. 8 Cr. 38.6. Grif- 
ley's caſe. Sav. 93. | | 

So if a tithing man refuſe to make a preſentment in a 


leet, the ſteward may impoſe a reaſonable fine on him. | 


8 Ca. 38. b. 

So i one of the jury in a leet departs without giving 
his verdict, he ſhall be fined by the ſteward. 8 Co. 
38. 6. 


not his beſt endeavour to apprehend the murderer, he 
ſhall be fined ard imprifoned. 3 Inft. 53. | 

So if two are fighting, and others looking en, who 
do not endeavour to part them, if one is killed, the 


lookers on may be indicted and fined to the King. Ns; 


o. 
: If at a juſtice-ſeat, held within a foreſt, a man makes 
a falſe claim of privilege, he ſtall be fined. 4 Inſt. 297. 
If a dead body in priſon, or other place, whereupon 
an inqueſt ovght to be taken, be interred, or ſuffercd to 
lie ſo long, that it putrify before the coroner hath viewed 


it, the gaoler or townſhip ſhall be amerced. 1 Keb. 278. | 


2 Haul. P. C. 48. 


If any homicide be committed, or dangerous wound | 


given, whether with or without malice, or even by mif- 


adventure, or ſelf-defence, in any town, or in the lanes | 


or fields thercof, in the day-time, and the offender eſcape, 
the town ſhall be amerced ; and if out of town, the 
hundred ſhall be amerced. 3 * 53. 4 it. 183. 
Cro. Cur. 252. 3 Leon. 207. 2 Inſt. 315. Dyer 210. 

Alſo ſince the ſtatute of Vincheſler, cap. 5. ordains, 
That walled towns ſhall be kept ſnut from ſun-ſetting to 
ſun-rifing ; if the fact happen in any ſuch town by night 
er by day, and the offender eſcape, the town ſhall be 
amnerced. 3 Iuſt. 53. 7 C. 6. 6. 7. 4. | 

If, by the foreſt law, hue and cry is made for a treſpaſs 
in veniſon, the townſhip or village within the foreſt, 
which does not follow the hue and cry, ſhall be amerced 
at the iuſtice-ſeat. 4 Iuſt. 294. 

If the deciners ought to pay a rent to the leet, pro certo 
letæ, this is not properly a rent, but a ſum in groſs; 


and it they do not pay it, they may be amerced, for this 


If one is preſent when a murder is done, and does 


; 
| 
| 
1 


| 


| judgment be given againſt the defendant, he (ll be 


| 


4 


. 


12 H. 4. 8. ö. 


— 


| 


FM 


is due and payable at the leet. 13 H. 4. 9. 1 Rall. 
Ar. 211. 


A man ſhall not be amerced in a leet for a treſpaſs to 


the lord himſelf, for he ſhall not be his own judge. 
1 Leon. 242. S. P. 

If a man arreſts another in London, coming to the 
Common Fleas, to anſwer a writ at the ſuit of the fame 


man, becauſe he ought to have his privilege, the plain- 


tiff ſhall be fined for the cortempt to the court. 9 H. 6. 
559. 1 Kall. Ar. 218. S. C. 8. Co. Co. S. C. cited. 


So if the plaintiff, in a ſuit in bance, be arreſted at the | 


ſuit of the deſcendant in Lenden, before the return of the 
writ in banco, this is a contempt to the court; and for 
this he ſhall be fined and impriſoned. 11 H. 6. 22. 
Roll. Hr. 218. S. C. Where one under countenance 

f law is guilty of a double vexation; as if he ſues in B. 
and pending this, ſues in Londen for the ſame caute, he 
thali be fined. 8 Cs. 60. a. Goulf. 30. pl. 5. 


2. In what affions or proceedings there ougbt to be 4 


It ſeems, that regularly there was a fine or amercement 
in all actions; for if the plaintiff or demandant did not 
prevail, it was thought reaſonable that he ſhould be pu- 
niſhed for his unjuſt vexation ; and therefore there was 
judgment againſt him, quad fit in miſericordia pro falſa 
clamore, 8 Co. 39. F. NV. B. 75. 

Hence when the plaintiff takes ont a writ, the ſheriff, 
before the return of it, is obliged to take pledges of pro- 
ſecution, which, when fincs and amercements were con- 
ſiderable, were real and rei ponſible perſons, and anſwer- 
able for thoſe amercements; but being now ſo very in- 
conſiderable, that they are never levied, they are only 
formal pledges entered, viz. Jaobn Doe and Richard Ree. 
1 Sand. 22). See tit. Parr. C. 

In all actions, where the judgment is agairſt the de- 


fendant, it was to be entered with a miſeric:ydia, or a 
capiatur; and herein the difference is, that if it be an 


action of debt, or founded on a contract, the entry is 
ideo in miſericurdia, without aſſeſſing any ſum in certain, 
which was afterwards affeered by the coroners in the pro- 
per county; but if it were in an action of treſpaſs, the 
court ſet the fine, and levied it by a capiatur. 8 Cu. 60. 


1 Roll. Abr. 212, 219. Cre. Eliz. 844. Cre. Fac. 


Je 7 

And therefore in all actions guar: vi et armis, as reſcous, 
treſpaſs, c. the detendant ſhall be fined. 8 Ce. 59. 
1 Roll. Ar. 222. 

So in a writ of recaption in the Common Pleas, ii 


fined and impriſoned ; but in a writ of recaption in the 
ccunty-court, it the defendant be convicted, he ſhall 
only be amerced. 8 Cz. 41. 4. 60. ö. 11 Co. 43. F. N. B. 
73. 

In a real action, fo in an attaint againft him who re- 
covered in the firſt action, if the plaintiff recovers, the 
defendant ſhall be amercei}. 1 Rcl!, Ar. 2 12. 

If a man recovers in an aſſiſe, and dies, and his wife 
is endowed, in an attamt againſt the wite, if he recovers, 
the wife ſhall be amerced. 40 Af. 20. 1 Rell. Ar. 
212. 

In an action upon the ſtatute of Marlebridre, for dri- 
ving a diſtreſs into ancther county; ihe deſerdant ſhall 
be ramomed, (which admits that he fhall be fined.) 30 
. 38. 1 Roll. Abr. 219. 

In an aſſiſe cf rent, it the tenant be fourd guilty of a 
diſſciſin with force, becauſe of a reſcue dene by kim 


without vi © armis, he ſhall be fined, tho? this be not 


| 


| or his writ abates, the plaintiff ſhall not be 2merced, be- 
cauſe the proceſs,is tounded upon a record. 8 Cz, 61. a. 


within the ſtatute. 33 H. 6. 206. 1 Rall. Abr. 219. 
In all judicial writs, if the plaintiff is barred, nonſuit, 


But as fincs and amercements, in thoſe actions, by not 
being levied, became matter of form, it was thought 
hard, that for any irregularity herein, a judgment ſhould 
be arreſlcd ; and theretore by the 16 & 17 Car. 2 cap. 8. 
it is enacted, «4 That no judgment after verdict, con- 


ſeſſion by cagnavit acſianem, or relidts veriſicutiant, ſhall. 


be 


W ids. os td c 


* * . 


4 
$- 
8 
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de reverſed for want of a miſcricordia, or a capiatur, or 

becauſe one is put for the other.” 5 
And by the 5 & 6 IF. 3. cap. 12. reciting, that divers 
ſuits and actions of treſpaſs, ejectments, aſſaults and falſe 
impriſonment are brought by party againſt party in the 
ive courts of law at Weſtminſter ; and upon judg- 
ments entered againſt the defendant or defendants, in ſuns 
or actions, the reſpeQtive courts aforeſaid do ex eſſieio iſſue 
out proceſs againſt ſuch defendant and defendants for a 


outlaw the defendants for the fame, to their great da- 
it is enaQted, © That no writ or 


| 
1 
; 
| 
b 


eaſe the entry was nil de fine quia pardonatur. 1 
54. Comb. 

Dut it 

is ſtatute 

judgment of 


5 


LFE 
84 
F 


5 
7 
Sr 


firſt day, and ſays, that be hath been always ready 0 


tender them, and yet is, if the plaintiff does 
this, the defendant ſhall not be amerced. 38 E. z. 20. 
1 Rel. Abr. 212. 


In a cut in vita, if the tenant vouches, and the vouchee i 
comes the firſt day of the ſummons, and yet he | 


thall be amerced; tor when the tender is not at the firſt 


day of the original, an amercement is due to the King. 


14 Ed. 3. 16. 1 Rol. Abr. 212. . 

In an account, if the detendant comes the firſt day, 
and tenders the money, and the plaintiff accepts it, none 
of them ſhall be amerced. 2 R. 2. 45. 1 Rol. Abr. 212. 

So in an account, as receiver of 10 l. if the defendant 
pleads Never his receiver, and this found againſt him, by 
which he is adjudged to account ; and after he comes and 


tenders the 10/. and makes oath, that after the time | 


that _— was delivered to him, he could not find 
any to buy for profit ; this ſhall be a diſcharge of 
ny y for pr good diſcharge 


amerced. 


„and neither he nor the plaintiff ſhall be | 


46 Ed. 3. 40. 1 Rol. Abr. 212. 


In dower, if the tenant, after he is eſſoined, renders | 
dower, and avers, that he hath always been ready, Oc. 


0 ſhall not be amerced. 22 E. 3. 2. 1 Rel. 
r. 212. 
In a writ of dower, if the tenant vouches the heir of 
Vor. II. Ne. 76. 
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the baron, and the vouchee demands the lien; and upon 
this the vouchee enters into warranty, 35 he who has no- 
thing by deſcent, &c. and the tenant ſays, that he hath 
| aſſets by deſcent; upon which judgment is given, and 
| the demandant ſhall recover againſt the tenant, &c. the 
vouchee ſhall be in miſericordie, tho” he doth counter- 
plead the warranty. 18 Ed. 3. 14. i Rel. Ar. 212. 
If in an action of debt the detendant comes the firſt day, 
and appears by attorney, and makes defence, ſcilicet, de- 
fendit vim & injuriam quando, c. and after the attor- 
ney pleads non ſum informatus, the defendant ſhall be a- 
| merced; for he to have acknowledged the action 
— ar Las-1 1 Rab. 

1. 213. 3 

So if in debt the defendant comes the firſt day, and 
imparles till the next term, and then judgment is given 
upon nan ſum informatus, the defendant ſhall be amer- 
ced. 1 Rel. Abr. 213, 1 

If the plainciff he nonſuit, or 


ho a> d brought by two, if the writ abates by the 
| death of one of them, the other ſhall not be amerced, 
_ it is by the ac of God, without 1 

party. 43 . 18. 43 Ed. 3 23. Co. Lit. 127. 1 
ow et ny © 1 Ls 


:*  — 
to be a part 1s | 
61. 4. 


de amerced. 
As if i 
broke, if 
merced for 
12 * 
* nn 
and i he paid, to 
pay fo. pleads in bar a 
| releaſe, (ſcilicet for 
the laſt ſhall be in 
ico nat 
an action 


— 


n 5 


for the battery of his ſervant, and the ta- 
his timber, it the defendant be found guilty of 
taking of the timber, and not guilty of the battery of 
ſervant, the plaintiff inall be amerced for this. 22 


| QC 1 


RI 
e i ba Mea 
Her 1:1 111 jill TI _ 1 2 1 ang Hk 
2-4 4 1 | 1 1171417 1115 bb b Ri 
i 1471 1 $42 1 21222 je 2 5 1274140 
1 8 F FEE p 1. 2 124133 * HE 
1 1251 + 11 12155 4] jj ir lth | 112 ; 
i 11 f US 15 
” 15 11 41 1 0 I; IHE AR 
. 1111 8. Hol e — 2775 11115 111 FF& 
+2 40 7511511 tt 3 1s 23 11117 Hh , 127-8 23221 Z 12 
711 141 n! ** 113 ++ ly | 1 
a 1 14412 
In DET WEE 1 
8 = | WHAT, 
1415 SHITE 
l e e . 
5 1 Tens 1 11 1111 IRa“uifliz: 
4 ih Gi nbi iy 11211 : 
111 7 f N 3247 
La {5 
2114170 £548 Ly 


. fine be- | ſheriff or 
t, aggravate his 2 
cannul, 


erk + e Tn 
$44 1 Bll 1 ali po 1111 TH. Tf 
* ff 3 111 | Al 
2 | in | 21 
bf jth 
enn 
iR ; T0 TA f illi 
A l A f EY 
EF i f Rn 
a 9 21 2 34. 23 D! 112 2 I> | 18 
11 ME S 5 i: H 115 $1 11 
11 12 x22 1428 
Hf Ie i 
11 A n Th HEB L 
z 1 482157! 120 4115 
5 77120 11447. t 2441275 
11 121211 BE 71141155 
18 ITE $4 
lr 


F I N 


didet him to remove it by ſuch a day, under a certa'n | 


pain, or may order him to remove it, under tuch a 
pain, without amercing him at all; the party having 
notice of ſuch order ſhall forfeit the pain, on a preſent- 
ment at another court, that he hath not removed the 
nuiſance, without any farther proceeding ; and every 
pain ſo forfeited may be recovered in like manner as 
a fine or amercement by diſtreſs, or action of debt; nei- 
ther ſhall it be affeered to leſs ſum than at firſt ſer. 1 
Leon. 203. Kitchin 51, 52. 1 Rol. Abr. 468. Cro. 
Fac. 382. 2 Rl. Abr. 136. 1 Rol. Rep. 201. Allen 
78. 3 Leon. 7,8. 5 Mad. 130. 1 Salk. 175. 


The award of the amercement is the act of the court, | 


but the 


ing or reducing it to a certainty mult be 
as ty 


tain officers called affeerors, choſen and 


\ 


ſworn for that purpoſe; and therefore if an amerce- | 


ment be impoſed in a court-leet, and affeered by the jury, 
and not by ſworn affeerors for that purpoſe, it is a void 
amercement, and the -v w 4 *7"— maintain his 
action for it. 8 Co. 40. 3 

Although by the expreſs words of Magna Charta, 
| Comites & barones non amercientur niſi per pares, Oc. 
yet long uſage hath prevailed againſt it, for the amerce- 
ment of the nobility is reduced io a c „ Viz. A 
Duke 10 J. an Earl 51. a Biſhop who hath a Barony 5 /. 
Sc. 2 inſt. 28. 6 Co. 54. 8 Co. 40. 4 8. C. 

In an aſſiſe, if the plaintiff does not » nor any 
for him, yet three of the aſſiſe may be ſworn to affeer 
the amercement, and ſhall do it. 28 Af. 26. 1 Rel. 
r. 212. ? 

In if the defendant, as bailiff, c. juſtifies, 
for that the plaintiff was preſented, c. and ſets forth, 
that the amercement was affeered by two affecrors, 
"— to ſhew their names. Kelw. 66. 


fine or amercement. Cra. Eliz. 581. Savil 93 
Ent. 151, 553, 606. 2 H. 4. 24 l. 10 
Raym. 68. 

But every 
_ expreſsly to 
1 


7 | 
Alſo it is adviſeable to alledge, that the offence was 


of common right, without any ſpecial = 
Hetley 62. Finch 476. 8 Co. 41. 
. 1 Buer. 53. 


7. | 


LL. Canuti, 


c. 17. ſedi. 11. Stock in fire-offices how taxed, 


| freemen, and the better fort of people, was two 


FIR 


No bailiff can lawfully diſtrain for any fuch fine or 


| amercement, without a ſpecial warrant for fo doing, 
| which muſt be ſet forth by him in an avowry or juſti- 


fication of ſuch a diſtreſs. Cro. Eliz. 698, 748. Mer 

$74: pl. 789. 607. pl. 839. 2 Keb. 745. 1 Salk. 108. 
F INIRE. 7 3 ns fine coma i 

„ To fine, or pay a upon tion.— 

Inquirendum eſt etiam —— Os non finierunt pro ſe ma- 

ritandis, & finis capiatur ad ores domini regis. Roger 
Hoveden, pag. 783. Finire is alſo the ſame with 


| Facere in Brompton, pa. 1105. Quand Rex Kcatiæ cum 


domino rege finivit, Ic. and in Hoveden, pag. 783. 

FINITIO, Death; fo called, becauſe vita finitur 
morte. 

FINORS OF GOLD AND SILVER, Are thoſe 
that purify and ſeparate thoſe metals from other coar- 
ſer, by fire and water. Ann: 4 Hen. To cap. 3 They 
are alſo in the ſame place called parters, fometimcs 
departers, 

FINTTWIT, Is mentioned in the laws of Hen. 1. cap. 
3- and is the ſame with fengeld. From the Saz. rad, 
mimicus, and wite, multla. | 

FIOLA for PHIALA, A viol, or little bottle. Ma-. 
Parif. 146. In aurata ficla cum vinum colaratum acreperis, 

FIRAE. See Ferre. 


FIRDEFARE, A going into the army, or taking up 


| arms. From the Sax. fru, exercitus, and fare, iter. 


"Tis one of the offences which properly belongs to the 
King's determination, qui burgbbotam, i. . a contribu- 
tion towards building a caſtle; brighotam, i. «. towards 
building a bridge; vel frirdefare ſuperſederit, i. e. not 
gone into the army. Leg. H 1 


FIRDERUNGA. Furniture for the army. See Fin- 
THUNGA. 
_ FIRDFARE. See Finprans. 
FIRDSTOLE. See Farvsrorts. 
FIRDWTTE, A mul& or penalty impoſed on milita- 


ry tenants for their default in not appearing in arms, or 


coming to an expedition. Militie detrafate mulcla. 
. 2. Ca. 22. See FERDWITES. 
FIRDWRETHI FERDWRITHI, Military men, or 


appear upon any occaſional expedition. Cowell, edit. 1727. 

FIRE. Houſes in London to be built with party-walls, 
Se. 19 Car. 2. c. 3. ſeft. 8. 22 Car. 2. c. 11. / 6. 
Directions for preventing fires in London, 6 Ann. c. 31. 


7 Ann. c. 17. 11 Geo. 1. c. 28. 33 Geo. 2. c. 30. Fire- 
men exempt from — 


6 Ann. c. 31. . 2. 
Penalty on ſervants firing houſes by negligence, 6 Ann. 
c. 31. ſect. 3. Reſtrictions of boiling turpentine, 7 Ann. 
4 Geo. 


c. 2. .. 54. 
of ” 4 matters, ſee Argon, BurninG. 
FIREBARE, Qued fine dilatione levari & reparari 


Fac. & firebares ſuper montes altiores in quolibet bun- 
| * thaw pg 0 1 fer illa figna, | he 


neceſſe fuerit, præmuniri poteſt, &c. Ordinatio pro vigiliis 
obſervandis a Lynne Yarmouth. Temp. Ed. 2. 
Perhaps from the Sax. fyretor, a beacon, or a high tow- 
er by the ſea- ſide, wherein were continual lights, either 
to direct ſailors in the night, or give warning of the 
enemy. Cowell, edit. 1727. | 
FIRE-BOTE, Signifieth an allowance of wood or 
eſtovers, to maintain competent firing for the uſe of 
the tenants: Which by the Common law any man may 


| take out of the lands granted to him. Cowell, edit. 1727. 


See HavaorTe. 

FIRE-ORDEAL. Our devout old anceſtors had a way 
of purgation, or acquitting themſelves from any charge or 
accuſation of crime by an appeal as it were to God him- 
ſelf, and therefore called it Dei judicium, or G:d's ordeal. 
This was commonly of two ſorts, fire-ordeal, and water- 
ordeal. This fire-ordeal, which was the privilege = of 

Id, 


men worthy to take up arms, or muſtred, or enrolled to 


1 


F I R 


either firſt, By ſtepping bare-foot and blind-fold over 


nine plough-ſhares red-hot laid in length at equal diſ- 
tance, which if the defendant unburnt, he was 
judged innocent, but it burnt, he * 414 guily- 
Or ſecondly, taking a piece hot iron in 
ul ym. 3 42 pound weight, which was called 
ple-ordeal, or of two pounds, which was duplex, or 
of three pounds weight, which was triplex ordalium. 
Cowell, edit. 1727. See WATER-ORDEAL. 
FIRE-WORKS. Stat. 9 F 10 V. 3. cap. 7. ſed. f. 
It ſhall not be lawful for any perſon to 


kets, ſerpents, or other fire-works, or any caſes, moulds, 


the ſame to be caſt or fired from his houſe, or other 
place thereto belonging, into any publick ſtreet or road ; 


or to throw or fire, or be aiding in throwing or firing | 

the ſame, in any publick ſtreet, houſe, ſhop, river, or | 

highway; and every fuch offence ſhall be adjudged a 
iſance. 


common nu 


Se. 2. And if any perſon ſhall make or cauſe to be 


made, or give, fell, or offer to ſale, any ſquids, rockets, | 


ſerpents, or other fire-works, or any caſes, moulds, or 
other implements for making the ſame, he ſhall on con- 
viction before one juſtice, or chief magiſtate, by con- 


b | 
fefſion, or oath of two witneſſes, forfeit five pounds, | bet debet flagellare dimid. crannack frumenti 4d ſemen, && 


half to the poor 


belonging, into any publick 


or road, or any other 
place; be ſhall forfeit twenty ſhilli 


FIRMA, At firmam nadie, W 


paid te ward the entertaining of the King for one night, | 
according to Domeſday. Comes Meriton T. R. E. red- 
debat 


firmam wunius dis; that is, entertainment for 


one night, or the value of it. Firma regis, ancienily | 


villa regis, regis maner io. By a charter 1 
— to Eby, it is limited to a penalty 


to pay | 
one night's ferme, if the privileges be broken by any | 


man. See DoMESDAY. 


Firma is alſo uſed for rent ; as in this ancient precept | 


of William the Conqueror. Wilkelmus Rex Anglorum 


 Willielms de Cahannis, ſalutem. Praecipio tibi ut facias | 


convenire Schiram de Hamtonia, & judicio ejus cognoſce, 
i terra de Iſham reddidit firmam monachis Sancti Be- 


nedicdi, c. Ex Regiſt. de Ramſey in ſcacc. Land let | 
apud altam firmam, i. e. at the rack; and firma alba, | 


rent paid in filver, not in catile or proviſion for the 
Lord's houſe. See BLack-Mair. | 

Firma is litewiſe taken for a banquet, ſupper, or any 
proviſion for the table, Mandavitque regi quad ad fir- 


man ſuam properans cibos ſalſates ſuſficientes inveniret. H. 
Huntingdon, lib. 6. p. 367. And Knighton, ſpeaking of 


the ſame thing faith, Ad feſtum ſuum properans. In | other grievances from the courts of Rome, that the 


| colleQor that year (a thing never before done) had taken 


Dome ſduy the word firma is often mentioned, viz. Red- 
dere ficmam unius noftis : Reddebat unum diem de firma, 
de hoc manerio ablate terræ que reddant canonicis T. R. 
E. firmam quatuor ſeptimanarum : That is, firma nodis 
is a ſupper, firma diet a dinner, and firma quatuor ſepti- 
manarum is a proviſion for ſo long time. Du Cange. 
Sometimes tis taken for money paid inſtead of vic- 


tuals. Habemus igitur de maneriis noftris 53 firmas. | 


Cowell, edit. 1727. 
FIRMACULUM, A button; ſometimes firmabulum : 


As capum churalem dilaceravit, & firmabulum quod vnlgo 
morſus dicitur, Matt. Pariſ. 
Vor. II. No. 76. 


make or cauſe to 
be made, or to fell, or expoſe to ſale, any ſquibs, roc- | 


> | 1 paid in cuſtomary 


firmage, but that is ſtill a hard word. I think — 


F 1 k 
FIRMARATIO, Firming or holding to firm. The 
firmary's or farmer's right to the lands and tenements 


let to him ad firmam.———Canonicus firmariu fi fir- 


mæ ſolutionem per dies omiſerit———a firmaratione cujus, 


| ſs firmam bracins vel camere folvere tenebatur, ipſo 


facts fit amotus.——Statnta Eccl. Paulinæ, MS. fol. 49. 


d. Hence antique firma was the old cuſtomary rent. 


And affrmatus was farmed out, or let for ſuch a certain 


firm or rent. Cowell, edit. 1727. See Kennet's Gloſſary 


in Ad firmam dare. 


FIRMATIO, Firmationis tempas, doe-ſeaſon, as op- 
poſed to buck· ſeaſon. Et ſciendum eſt quod tempus pin- 


„ guedinis bic computatur inter feſtum beati Petri ad vincu- 
or other implements for making the ſame; or to permit | 


la & exaltationem ſane crucis ; et tempus firmationis in - 
ter feſtum F. Martini & Purificationem beats Marie. 31 
H. 3. Cowell, edit. 1727. 

FIRMA TIO, A ſupplying with food: Si cirliſcus bo- 


mo foriſbanniti firmationis accuſetur per ſuam ipſts eta 
urget. Leg. Inæ, e. 34. i e. accuſed of given victuals to 


a tugitive. Cowell, edit. 1727. 
FIRMUTAS, A fortificativn or caſtle well fortified ; 
Et nimia feſtinatiane Saxanum caſas feu firmitates ſubito 
introivit. Du Freſne. 
FIRMUM, Feorm, food; victuals, or furmety give 
by the lord to entertain his labouring tenants.— 28. 


duos buſſellos frumenti contra Natale ad firma ſua facienda. 
Cartular. Abbat. Glaſton. MS. fol. 39. a. Rather per- 
 FIRMURA. Will. de Crefſi gave to the monks of 
Blzth a certain mill cum libera firmura of the dam of it, 
—— Reg. de Blyth. This Dr. Thoroton Engliſhes 


free liberty to ſcour and repair the mill-dam, and to carry 
away the foil, &c. Cowell, edit. 1727. 


FIRST-FRUITS AND TENTHS. Firſt-fruits( Anna 


ter, primitie) are the piofits of every ſpiritual living for 


year, given in ancient time to the pope thro? all Chri 


| every ſpiritual living by the year; which the 


f. 120. 
In the 34 Eu. 1. at a parliament held at Carliſle, great 
complaint was made of intolerable ns To 
ches and ries by Miiliam Tefta (called Mala Teſ- 
ta) and the legate of the pope, and principally concern- 
| ing firſt-fruits 3 at which parliament the King, by the 
nt of his barons, denied the payment of firſt· fruits 
of ſpiritual promotions within England, which were 
founded by his progenitors, and the nobles, and others 
of the realm, for the ſervice of God, alms, and hoſpi- 
tality. And to this effect he writ to the pope; and there- 
upon the gps 3 wa de „ of — of 
abbeys; in which parliament t fruits for two years 
were granted to the King. 12 Co. 45- 


+ 
D 


In the 50 Ed. 3. the commons 


the firſt-fruus of every benefice whereof he had made 


proviſion or collation ; whereas he was uſed to take firſt- 
fruits only of benefices vacant in the court of Rome: 


Degge p. 2. c. 15. 


In truth, this tribute or revenue of firſt- fruits was gra- 
dually, by little and little, impoled by the bithop of Rome, 
on ſuch vacant benefices as himlelt conferred and beſtow - 
| ed: And this was often complained of as a very great 


grievance ; ſo that in the councll at Vienna, Clement the 


| Fifth, who was made pope in the year 1 305, . forbad the 
R receiving 


+ 
i 


1h 


1 


end the pope 

revenue; ſo as the 

the tenth (which 

not chargeable 

granted to the 

doubly z but 

taxation were liable fteenths, 

becauſe they as the 

— of ESE to the 
de 1 among 

3 ne. 6 then hs of all 

he contented himſelf „ and never 


4 
F 


claimed more : that he might 
Joy that which be had got, the popes did often at 
the ſame for certain terms to divers of the Kings of Eng 


The year of the firſt-fruics ſhall begin at the avoid- 
ance, 28 H. 8. c. 11. 

Allowance to be made to the biſhop for tenths which 
he cannot receive, 32 H. 8. c. 22. 

The court of firſt-fruits erefted, 32 H. 8. c. 45. 
| We HOI WONG was Ken, 
2 H. 8. c. 47. 1 8 
. ˙ WOW is. 
court of the firſt fruits, Sc. 34 C 35 H 8. c. 17. 

Firſt- fruits and tenths of united churches to be paid as 
before, 37 H 8. . 21. ſe. 5. 17 Car. 2. c. 3. ſecd. 3. 

n of an incumbent not paying his tenths, 
2& 3 Ed. 6. c. 20. 2 

Collectors of tenths ſhall be bound by recognizance, 


2 | 55 
Void benefices to be certified, 7 E. 6. c. 4. ſedi. 4. 
3 the crown to godly uſes, 2 & 
| 4 c. 4- 
1 Firſt-fruita and tenths reſtored to the crown, 1 Eliz. 


c. 
fruits, 2 Eliz. c. 4. . 29. 

What proportion ſhall be paid by the executors of 
GC his promotion, 1 Eliz. 
c. 4. ſet. 30. 1 

Grants to the univerſitĩes, c. to continue, 1 Eliz. c. 


4. ſed. 34. 
„ to the dutchy of Lancaſter, 1 Eliz. 
c. 4. fell. 38. 


1 


The flatutes which make the lands of receivers an- 
ſwerable, extend to the under-colleQors of firſt-fruits 
and tenths, 14 Eliz. c. 7. 

Fieſt-fruits and tenths granted to the corporation for 
augmenting poor livings, 2 & 3 Arn. c. 11. 1 Geo. 1. 
C. 10. 

_ eee eee eee 
c. 11. ſet. 4. 

One bond only to be taken for the ſeveral payments of 
| fieſt-fruits, 2 U 3 Ann. c, 11. ſedi. 6. 
| ll livings diſcharged of firſt-fruits, Ic. 5 Ann. c. 


Four years allowed to biſhops for payment of their 
firſt-fruits, 6 Aun. c. 27. ſed. 5. 

Biſhops to certify the value of livings, 1 Geo. 1. c. 5. 
_ + 


ſoſberies. 


mere heraing on this fubje, foe 12 Vin. Abe. 
Co. and Ir 


FISH AND FISHING. Any man may ere& a fiſh- 
pond without licence ; becauſe it is a matter of profit, 
and for the increaſe of viQtuals./ 2 Inft. 199. 


x. Statutes againſt fiſhing in ponds, and other private 
Lical and other act relating to fiſh, and fiſher- 


3 
men, 


Stat. 3 A 1. . 20. If any treſpaſſers in ponds be 
thereof attainted at the ſuit of the party, great and large 
| a_ — — according IX end 

e ve three years impriſonment, and ſhall 
235 iy (if 


and then ſhall 


lay any wears, pots 
ſhall take any fiſh by any means or device 


and 10s. to the overſeers for the uſe of the poor, by 


diſtreſs ; and for want of diſtreſs, to be commited to the 
| houſe 


"> SS. $ 


1 
5 


] 


5 
| 


| ery other perſon by him appointed, 
keep to his own uſe, every net, 
other engine, which he ſhall find 
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or juſtices of gaol delivery for 
park 


14 


. Y 

ſhall, at any time after the firſt day of Fune, commit or 
be guilty of any ſuch offence or offences as are herein be- 
fore mentioned, and ſhall ſurrender himſelf io any one of 
his Majeſty's juſtices of the peace in and for the county 
where ſuch offence or offences ſhall have been committed ; 
or, being apprehended and taken, or in cuſtody for ſuch 

e or offences, or on any other account, and ſhall 
voluntarily make a full confeſſion thereof, and a true diſ- 


F S 


I 
„ of the | who was 
r. 
offences, fo as ſuch accomplice or accomplices 2 
ac- 


. | g C 
diſcovery, and giving ſuch evidence as aforeſaid, ſhall, by 
virtue of this act, be pardoned, acquitted, and diſcharged 


ſuch offence or offences ſhall have been com- 


of and from the offence or offences ſo by him confeſſed as 


aforefaid. 
Sect. 3. perſons ſhall, after 


park or paddock, or in any garden, orchard or yard, ad- 
Joining or belonging to any dwelling-houſe, but ſhall be 
in any other incloſed ground which ſhall be private pro- 
perty) every ſuch perſon, being lawfully convicted thereof 
by the oath of one or more credible witneſs or witneſles, 
ſhall torfeit and pay for every ſuch offence, the ſum of 


| five pounds, to the owner or owners of the fiſhery of ſuch 


river or ſtream of water, of of ſuch pond, 


1 


hi 
11114 


ot 


FE 


23 
8-44-11: 


ZE}; 
41 


Stat. Weſt. 2. 13 Ed. 1. c. 47. © It is provided, 
that the waters of the Humber, Ouſe, Trent, Done, 
Arre, Derewent, Werfe, Nidd, Tore, Swale, Toſe, Tine, 


Elen, and all other waters, (wherein ſalmons W 


oft 
3 


| 


1 


EI 


1 
E 
; 


E 
Hy 
Fig 


| 


waters in the county of Lancaſter ſhall he put i 
as to the taking of ſalmons, from Michaelmas day to thi 
Purification, and in no other time; and where ſuch r 
vers be, there ſhall be aſſigned and ſworn conſervators of 
this ſtatute, as in the ſtatute of Weſim. and they 
puniſh: the offenders after the pain contained in the ſaid 


7. F 


T 


2. cap. 47. and 13 Ric. 2. cap. 19. and they ſhall ſur- 
vey all the wears in ſuch rivers, that they be not too 
ſtrait, for the deſtruction of fry, but of a reaſonable 


videneſs, after the old aſſiſe uſed. And the juſtices which | 


ſhall find default againſt the ſtatutes ſhall make true pu- 
niſhment, and ſhall put under- conſervators under them, 
which ſhall be ſworn to like ſurveying, and puniſhment 
without any favour thereof to be ſhewed. And the ſame 
juſtices in their ſeſſions ſhall inquire, as well of their of- 
e, as at the information of the under-conſervators, of 
all treſpaſſes and defaults againſt any of the points afore- 
faid, and ſhall cauſe them which be thereof indicted to 


come before them; and if they be convict, they ſhall | 


have impriſonment, and make fine after the diſcretion 
of the juſtices. And if the fame ſhall be at the intorma- 
tion of any of the under-conſervators, they ſhall have half 
the fine. And the mayor or warden of Landan ſhall 
have the conſervation of the ſtatutes aforeſaid in the 
Thames, from the bridge of Stanes to London, and from 


. 


; 


| 


; 


| 


that ſeiteth them, ſhall forfeit to the Ki 


N 


night to poſts, boats, and anchors, over the Thames, and 


over rivers, ſhall be wholly defended ; and every perſon 


vided that it ſhall be lawful to the poſſeſſors of trynks, 
if they be of aſſiſe, to fiſh with them in all ſeaſonable 
times, drawing them by hand, as other nets, ſaving to 
every of the King's people their right in fiſhing. _ 
Stat. 1 Eliz. cap. 17. ſedi. 1. No perſon ſhall kill 
II - > bunggtooragps or 4.4 gn cage 
in any floodgate, pipe, tail of mill, wear, or in 
any ſtraits, ſtreams, brooks, rivers ſalt or freſh, or kill 
any ſalmons or trouts not in ſeaſon, being kepper or ſhed- 


der ſalmons or trouts. 


$4. 2. No perſon ſhall kill any pike or pickerel, not 
being in length ten inches fiſh and more, nor any ſalmon 


not in length ſixteen inches, nor any trout not in length 


8 inches, nor any barbel not in length 12 inches. 

Sect. 3. No perſon ſhall fiſh, or take fiſh with nets, 
tramel, keep, wore, ereel, or other device, but only with 
— 

a Na! 5 ing ex | 

ect. 4. In all places where ſmelts, loches, minries, 
bullh gudgeons, or eels, have been uſed tobe taken, 
it ſhall be lawful only for the taking of ſmelts, c. to uſe 
ſuch nets, lepes, and other devices as have been uſed, fo 
that ſuch perſons uſing ſuch nets, &c. do not take or 


deſtroy any other fiſh with the ſaid nets contrary to this 


ſtatute. | 
Sed. 5. If any perſon offend 
id, ſuch perſon ſhall forfeit 205. and the fiſh fo 
taken, and alſo the unlawful nets and inſtruments where- 
with ſuch ſhall be done. 
Sea. 6. The Admiral and the Mayor of London, 


and all other perſons which have conſervation of any ri- 


vers or waters, ſhall have power to inquire of all offences 
committed contrary to this act, by the oaths of twelve 


men or more, and to hear and determine the ſame 


offences. 
Seti. 7. Forfeitures by reaſon of ſuch conviction ſhall 
be to the uſe of every of the perſons, being 


litick or corporate, nor head of any body politi —_— 

3 

every itick and cor as have 

had any forfeiture for any offence committed in their con- 
1 had before the head of 
y politick or corporate. | 

Sefi. 8. The lord of every leet ſhall have power to in- 
quire of offences contrary to this ſtatute. 

Sect. 9. Upon preſentment in a leet, by the oath of 12 
men, of any offences contrary to this ſtatute; all forfei- 
tures above limited ſhall be unto the lord of the leet, and 
ſhall be levied as amerciaments for affrays committed 
within ſuch leet. 

Sea. 10. If the ſteward of the leet do not charge the 


jury to inquire of offences done within the leet, contrary | 


to this ſtatute, the ſteward ſhall forfeit 40 , one moi 


of which forfeiture ſhall be to the Queen, and the — 4 | 


moiety to him that will ſue for the ſame. And if any 
jury, charged to inquire of offences committed within the 
precinct of that leet, do willingly conceal and make de- 
fault in preſentment ; it ſhall be lawful to the ſte ward or 


| bailiff to impanel one other jury, and to inquire of ſuch 


concealment ; and upon every default found and pre- 
ſented, the jurors which ſo did conceal, ſhall forfeit 20s. 
to the lord of the leet, to be levied as aforeſaid. 

See. 11. If the offences touching the deſtroying of fiſh 
or ſpawn, be not preſented at the leet within one year 
after the offence committed, the juſtices of peace in their 
ſeſſions, juſtices of oyer and terminer, and juſtices of aſſiſe, 
ſhall have power to inquire thereof, and to hear and de- 
termine the offences contrary to this ſtatute. 

Sect 12. Saving to all perſons all right and conſervation, 
Sc. This act to endure to the next parliament. 

Made perpetual, 3 Car. 1. cap. 4. g 

| tat. 


ng 100 f. pro- 


„ „ 
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Stat. 1 Geo. 1. c. 18. ſed. 14. If any perſon ſhall lay | 


draw any nets, engines, &c. or do any other act in 
2 Done the, Wye, Teeme, Were, Tees, R :bble, Merſey, 
Dun, Air, Owſe, Swaile, Calder, Warf, Eure, Darwent, 


and Trent, whereby the ſmall fry of ſalmon, or any | 


or ſhedder ſalmons, or any ſalmon not eighteen 
inches long from the eye to the extent of the middle of 
the tail, ſhall be taken or killed; or ſhall ſet any bank, 
dam, hedge, or ſtank, or nets croſs the faid rivers, 
whereby the ſalmon may be taken or hinder'd from go- 
ing up the rivers to ſpawn; or ſhall between the laſt of 
y and the 12th of November, by any net, device, &c. 
take or wilfully hurt any ſalmon in the ſaid rivers, or 
at any time after the 12th of November, fiſh there for 
ſalmon with any other net than is allowed by 1 Eliz. cap. 
17. and 30 Car. 2. cap. . and ſhall be convicted thereof 


betore one juſtice of the county, either upon view, by con- | 
| fefſion, or by one witneſs, he ſhall forfeit 5 J. for every 


offence, beſides the fiſh and the nets, &c. one moiety of 
the ſaid fum to the informer, the other to the poor 


of 
the pariſh, to be levied by diſtreſs and net grad, by | 


warrant of the juſtice ; and for want of diſtreſs, the 

fender ſhall be committed to the houſe of correction, or 
other county gaol, for not more than three months, nor 
leſs than one, there to be kept to hard labour, and ſuffer 
ſuch other corporal puniſhment as the juſtice ſhall think 
fit ; and the juſtice ſhall order ſuch nets, &c. to be ſeized 
and cut in pieces, or 
cauſe fuch bank, &c. made croſs the river, to be re- 
moved at the charges of the offender ; ſuch charges, if 


not paid on conviction, to be levied in the ſame manner 


as the ſaid ſum of 5 /. 
The chancellor, Ec. ſhall regulate the fale of ſtock- 


| fiſh, Ge. 31 Ed. 3 f.2.c. 
Regulations 


nn 31 Ed. 


3 2. c. 1. Ce. 
but fiſhermen to buy nets, &c. in Norfolk, 31 | 


Ed. 3. cap. 2. | : | 
nn nee hay fk for from 
hoe · ͤ n 
1. repealed 7 R. 2. c. 11. 
2 — liberty to ſell fiſh by wholeſale 
or retail, 14 H. 6. c. 6. 

Engines deſtructive of the fry of fiſh in Orford haven 
prohibited, 4 H. J. c. 21. 

Buying 
ſell again, prohibited, 25 H 8. c. 4. repealed 35 H. 8. 


4. 7. 

"1 ing fiſh out of ponds to be puniſhed with three 

months impriſonment, 31 H. 8. c. 2. ſed. 2. | 
Buying fiſh upon the ſea to ſell within the realm, ex- 


cept ſturgeon, porpoiſe, and ſeal, prohibited, 33 H. 8. 


c. 2. 
The Admiralty ſhall not exact any thing of thoſe that 
reſort to — —— 6. c. 6. 
Sea- fiſn may be taken and ex ported . 5 Eliz. c. 
5. 13 Eliz. c. 11, 12 Car. 2. c. 4. ſed. 
No herrings not well ſalted to be dought of any ftran- 
gers, 5 Eliz. c. 5. ſect. 6. 
Fiſhermen not to be preſſed as mariners, without the 
authority of the juſtices of the peace, 5 EL c. 5. .. 43. 
Ships prohibited to anchor in the way of common 
fiſhing, 5 Eliz. c. 11. 


Foreign- taken fiſh not to be dried for ſale in England, 
13 El. c. 11. J 6. 


b 
Fiſh not io be imported by ſtrangers to be dried, 13 El. 


4. 2. £ & 


Engliſhmen prohibited to import ſalt-fiſh, 23 El. c. J. 


repealed 39 El. c. 10. 
Permitted to carry fiſh from one foreign port to an- 


other, 27 El. c. 15. 
Unlawful nets prohibited in Orford haven, 27 Eliz. 


c. 21. 

Fiſh may be exported in ſhips with croſs ſails, 39 El. 
c. 10. 
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deſtroyed in his preſence; and ſhall 


falt-fiſh and ftock-fiſb, at the ſea-fide to | 


3 $ 


What cuſtoms aliens are to pay, 39 El. c. 10. /. 4 
The penalty of importing or telling unſeaſonable fiſh, 
39 El. c. 10. % 5. 
Ordinances to reſtrain the taking or ſelling of fiſh, 
void, 39 El. c. to. /. 6. repealed, except as to ſalt · fiſn 
and herrings, 43 EL. c. 9. /. 33. 
Coaſtmen and fiſhermen not to be reſtrained from 
falt-fiſh, 43 El. c. 9. / 


u Fac. 1. c. 23. 

If ſued for the ſame ſhall recover damages, c. 1 Fac. 
1. c. 23. . 4 

— ES ao be erected on the coalt or in a har- 
bour, or within five miles of the mouth of a haven, 3 
Fac. 1. c. 12. 2 

Taking the fry of ſea-fiſh prohibited, 3 Fac. 1. c. 12. 

Salt-fiſh, oil, and blubber, caught or imported by fo- 
E. pay double aliens cuitom, 12 Car. 2. c. 
18. ſeck. 5. 
| Proviſo for ſhips exporting fiſh, 13 © 14 Cur. 2. c. 
11. ſe. 36. 


| bankruptcy, 13 & 14 Car. 2. c. 24. /e#. 4. 
| Regulations tor the pilchard fiſhery in Devon and Corn- 
wall, 13& 14 Car. 2. c. 28. 
Idle aſſembling about boats, &c. to pay 5 s. or 
be ſet in the ſtocks, 13 & 14 Car. 2. c. 28. ſer. 5. 
no Soy ayes Later oa 
1 in i ips, 1 » 2. c. 7. f. 16. 
Dur 2 bf 


ies on foreign ied, 15 Car. 2. c. 7. 

ſedi. 17. 1 
k No to or 
* tenth of March, 15 Car. 2. c. 16. 
| or Green- 

land, : 
No Newfoundland, 15 Car. 2. c. 
I 

in the Severn, 30 Car. 2. c. 9. 
may be imported by any, 32 


Car. 2. c. 2. ſect. 7. 
Drawbacks on ſalt fiſh exported, 3 V. & M. . J. 
ſect. wo. 9 10 3. c. 44. 
F os a free market for fiſh, 10 & 1x 
VN. 3. . 24. 


* 
The rs of London not to buy more than their 
trade requires, 10 C11 . 3. c. 24. /. 11. 
Aſſiſe of lobſters, 10 C11 V. 3. c. 24 . 12. 
EE eee 10 11 

3 . 2. , 12. 

Anchovies, ſturgeon, &c. not prohibited, 10 C 11 
VV. z. c. 24. /. 14 
. 
1 
Felonies in Newfoundiand may be tried in England, 
10 11 . 3. c. 25. , 13. 

Drawbacks and allowances on falt fiſh exported, 1 
Ann. ft. 1. c. 21. 5 

Regulations for importing ſalt fiſh, 1 Arn. ft. 1. c. 
21. ſet. 14. 2& 3 Ain. c. 14. ef. 13, 14. 4 An. 
c. 12. ſed. 12. | 
' Importation of Nerth ſea cod-fiſh permitted, 4 Ann. 
cap. 12. ſet. 12. | 
| For preſerving the fiſhery in the Stower, 4 Arn. c. 15. 

Power given to the company of the fiſhermen of the 
| 2 ga; - aun 9 Ann. cap. 26. 
| Oc. to ſell at Billing ſpate. 
| Ann. c. 26. ſeft. 3. — 

The market hours at Billing ſgate appointed, 9 Ann. 
c. 26. ſect. 5. 

Salt allowed duty 
Sea and at Iſeland, 12 Ann. ff. 2. c. 2. 

Foreign taken fiſh, (except turbots and lobſters) not 
to be imported, 1 Geo. 1. c. 18. J. 1, 10. under penalty 
of 100 l. Sc. 9 Ges. 2. c. 33. | 
The aſſiſe of taleable fiſh, 1 Geo. x. c. 18. /. 7. 
Aſſiſe of nets, 1 Ges. 1. c. 18. /. 4. 


8 


| —_— in Somer ſetſbire, . and Cornwall, may | 
go upon the ground near the fea to conduct their fiſhery, 


Adventurers in the Royal fiſhing trade not liable to 


free for ſalting fiſh in the North 


F 1 8 
Salt to be cellared duty free for curing fiſb, 5 Geo, 1. 
4 18. | | 
Allowances out of the ſalt duty for fiſh exported, 5 
Geo. 1. c. 18. ſed. 6. | 
r 
in Scotland, 1. c. 20. J. 14. 

E 
i i 0. 1. . 4 / 9 
Allowances for ſalt lo in port, 8 Geo. 1. c. 4 / 11. 
— payable, 3 Geo- 2. c. 

20. ,. 9. 


The exemption in 13 & 24 Car. 2. c. 11. J. 36. con- 


fined to fiſh taken by ſubjeQs, 9 Geo. 2. c. 33. /- 
Fi mk — — Gor 2: 6. 


49. 29 Geo. 2. c. 39. 
Penal 


ty on for fiſh to be ſold by retail, be- 


fore it is brought to market, 22 Geo. 2. c.49. . 9 | 

Fiſhermen, &c. to ſell their whole cargo within eight 
days after their arrival on the coaſt, 22 Geo. 2. c. 49. 7 
12. 29 Geo. 2. c. 39- 


under 
2. c. 


lte the Britiſh white berring fiſhery, 23 
2. 6. 


in Scotland, 29 Geo. 2. c. 2. J. 23. | : : 
Britiſh ſalt may be taken duty free for curing fiſh in 

Scotland for exportation, 29 Gee. 2. c. 23. 4. 
Foreign ſalt may be imported for curing fiſh in Scot- 

land, paying only cuſtoms on importation, 29 Geo. 2. c. 


23. . 6. 

%FV*n.. dens cclitintine. 
and bounties on exportation, 29 Geo. 2. c. 23- F 6. &c. 
London and Weſtminſter, breaking bulk, or felling their 
fiſh before they arrive in the river, or not entering their 
arrival, and ſelling their fiſh within eight days, 29 Geo. 
2. c. 39. 

8 the ſale of lobſters, 29 Geo. 


2. cf 
nſpectors of fiſhing veſſels appointed, 29 Geo. 2. c. 


„ of fiſhing 

veſſels at Graveſend, 29 Geo. 2. c. 39. , 6. | 
Penalty on felling fiſh within 100 yards of the fiſh- 

market at Weſtminſter without a licence, 29 Geo. 2. c. 


— se 
regulations for the fiſhermen in the Thames and the 
Medway, 30 Geo. 2. c. 21. | 

Further bounties on veſſels employed in the white 
| herring fiſhery, 3 Geo. 2. c. 30. : 
Veſſels may be employed in the intervals of the fiſhery, 


hy the ſale of fiſh in London, 33 Ges. 2 
c. 27- ? 
Account of fiſh brought to the Nore, and puniſhment 
of deſtroying it, 33 Geo: 2. c. 27. 14 
Regulations to reduce the exorbitant price of fiſh, 2 
Geo. 3. c. 18. 5 | 
FRHIN „ right of, and of fiſh. It has been 
held, that where the lord of the manor hath ſoil the on both 
fides the river, tis a good evidence that he hath the right 
of fiſhing, and it puts the proof upon him who claims 


AND FISHING, 
FISHERY. See Fisn and FisninG. 
FISHING NETS, Old ones for 


- 15 7 
E or FLIGHTWI Sax. Flybt, fuga, 
and ite, mula) Signifies in 25 + 5 


been an outlawed fugitive, comes to the peace of our 
Lord the King, of his own accord, or with licence. I hus 
Rafal. But quære, Whether it does not rather ſignify 
a mul or fine ſet upon a fugitive, to be reſtored to the 


King's ? Cowell, edit. 1727. 

FLEST. (Sax. Fleot, i. e. a place where the water 
ebbs and flows, a running water.) A famous priſon in 
London, fo called, as it ſeemeth, of the river whole 
ſide it ſtandeth. Camd. Brit. pag. 317. Unto this 
none are uſually committed, but for contempt of the 
King and his laws, or upon abſolute command of the 
King, or ſome of his courts. Or laſtly, Upon debt, 

when 


0 L 
of the ſea, or other great rivers; the word is uſed ſorh& 


times in the commiſſions of water-baili 
FLOTA — Files A fleet of ſhips. Rex-——Sciatis 


VV 
— or wovilig ich thei cok 


Cowell. 
Perſons confefling ibemſelves debtors to the 
— 


FLEET-DITCH, To — filted up, and the inheri- 
tance of it veſted in the city of Londen, 6 Gen. 2. c. 22. 
FLEM and FizTH; 3 


bis fot boak, rep. 20. See). Qyicxpevint and i. 2 cop 
66. Sec. Item quad nullus. Cowell, edit. 1727. 
 FLETA, A flota, a flete, or place where the tide or 
float comes up. Cow edit. 1727. 
FLETGEFORTH, A payment or mul& exaQted 
from him who deſerted the army : From the Sax. flean, 


* _— Cowell, edit. 1 
AU RFEITURE. nd 


| FLIFCHWITE, alias FLITWITE, 8 
ignificat mulciam ob contenti- 


exigere 
Fliawite, 5. e. Brod prior teneat placita in curia de 
contentionibus & conviciis bominum ſuorum, & babeat inde 
amerciamenta. Ex Reg. Priorat. de Cokesford. 
FLOOD-MARK, The mark which the fea, at flow- 
ing water and higheſt tide, makes on the ſhore. _ 
S grebntuguete peck. ofy 


les lioves avant dit. a ceſt temps, nu per 4 
flodemark 


faits ouftre le mere & ſur le mere, come entre le 
& low water-mark. — Report, f. 189. Con- 
ſtable”s caſe. 


FLORENCES, A kind of cloth ſo called, brought 
from Florence hither ; ſome was called Aras, Darnix, 
Cambrich, Callico, from the places where it was made. It 
. 

U A current 
indenture of the Mint 11 * — 
old ſtandard gold was to be coined into 907 ' Florences to be 
current at ſix ſhillings apiece, — — 
teen pounds, or into a proportionable number of half 


Florences, or quarter Florences. 


FLOTAGES, A ſwimming at the top, which we pro- 


perly called floating, are ſuch things as ſwim on the top | 


2 * 


enten in ſummer. 
vulgar people 


ticum & ignobile. 


— 


8 LI 
are mentioned together; jet- 
— is in 1 of being 8 oh 


bottom, and therefore the i mariners tie to them 2 
buoy, or cork, or ſuch other thing that will not fink, ſo 
that they may find them again. $5 Rep. 106. 5. The 
King ſhall have florſem, 89 when the ſhip 
is loſt, and the owners.of the goods are not known; but 
not otherwiſe. F. N B. 122. Whete che proprietors 


ol the goods may be known, they have a year and a day 
to claim 


am. 1 Keb. 657. See Wack. 
FOCAGIUM, The fame with bon ſe- bote or fire-bote. 
FOCALE, A right of taking wood for the fire: In 
eadem baia 10 carratas clauſfuræ, & 10 carratas focalis 
rectpiendas annuatim per viſum mei. Monaſt. r 


tom. pag. 779. pag. 603. — focale quatenus ſieri 
de ficcis 1 arboribus, &fc. Stat: 
Ai s 
. Fr pride Fir 
pigs, every pig twenty-three ſtone and a 
— err 


wo i 
— 


— fs py 
FODDER, (Sz. fads, i. e. alimentum,) Any kind of 
meat for horſes or other cattle ; in ſome places hay and 
firaw mingled together are accounted fodder. See Fon AdG. 
But among the it is uſed for a that 
Sr 
horſes, ſubjefts, in his wars or other expedi- 
tions. =Y de verbis Feudal. See FoTurr.—— 


x part. 
FODDERTORIUM, Proviſion, or fodder, or 8 
— cuſtom to the King's purveyors ——Foban- 
8. D. Stephanus, prior & conv. flatu- 
unt guad de exitibus maneriarum conventus, exceptis 
redditibus qui dicuntur bidagium & foddertorium, & ſeftis 


— 2 que ſunt quaſs regalia, nibil habebit 
wot bakers deber e e oe. Ex Cart. S. Edmundi. 
MS. f. 102. 

FOESA, (Fr. N. Graſs, herbage. Ex demo Rai- 
naldi de Bordineio } in ſoeſa foreſſaæ & decimam 
molendinorum i Ang]. tom. 2. p. 906. b. 


FOGAGE (Fogagium) Fog, or ſeg; "rank not 
land of the 


FOLELAND, Was Terra Tulgi, 
5 who had no eſtate therein, but held the 


ſame under ſuch rents and ſervices as were accuſtomed or 
agreed, at the will oaly of their lord the Thane, and it was | 
therefore not put in writing, but accounted fr edium ruſ- 
See Spelman of Feuds, cap. 5. 
or Saxon folkgemote, 
that is, conventus populi, compounded of folk, pop alus, and 
gemettan, convenire, ifies (as Lambard faith in his Ex- 
poſition of Saxon words, verbo Conventus,) two kinds of 
courts ; one now called The county court, the other The 
DO This word is ſtill in uſe in the city of 
and denotes Celebrem ex tota civitate conventum. 
Sto: Survey of London. But Mantood ſays in his Foreft- 
Laws, folke is the court holden in London, wherein all the 
fall and people of the city did complain of the mayor and 
aldermen, for miſ ment within the ci Somner in 
his Saxon Didlionary ſays, It is a general aſſembly of the 
people, to conſider and order matters of the common- 
wealth. Omnes proceres regni & milites & liberi bominet 
vi ver 


FOR 


— 
mote i 
Leg. Edw. Conſeſſ. c. 35 


iſkenninga, i. e. ſpeaking amiſs, Neg; in 


ſult of common ſafety, peace ; 
—_ But Dr. Brady from the laws of our Saxen kings, 
infers that the folcmote was an inferior court, before the 
King's reve, or ſteward; held rather every month to do 
felcrigbt, or to compoſe ſmaller from whence 
appeal ſhould 


ſquabbles, 
lie to 1 bly is 


Gloſſary, f. 48. When thus 


FALDAGE. 
FOLGARE, To be of ſome decennary: 


__ | 
manſione ad aliam tranfire velit, fiat hoc teflimonio alder- 


lib. 3. tract. 2. cap. 
Saxon . 
2 (from the Saxon fed 
bb. 3. Eos qui aliis deſer- 
viunt. or domeſticks. 


FOOL. See los or. 
FOOTGELD. See FouTczLD. 
FOOT OF THE FINE. See Fins. 


FORAGE, (Fr. fourage,) Fodder for cattle. Cowell, 


edit. 1727. | EO” 
FORAGIUM, Straw when the corn is threſhed 

out. Cowell, edit. 1727. 5 
FORARIUM, A furrow, a furlong. Cowell, edit. 1727. 
forward or 


FORBALCA, A fore-balk, or balk, lyi 


next the highway. 
land, p. 116. ; 
FORBARRE, or FORBAR, Is to bar or deprive for 
ever. 9 Rich. 2. cap. 2. and 6 H 6. cap. 4. | 
FORBATUDUS, FORFACTUS: This is when the 
_— Et fic eſt veritas fine ullo conludio, & 
in ua culpa ſecundum legem forbatudum fecit, 1. e. ut qui 
foris battiderit ſeu contra jus primo percuſſerit : So where 
the aggreſſor 1s killed, he is ſaid, de vita forfaQtus, viz. 
Et tunc ante judicem in arabo conjuret quod eum de vita for- 
factum — 3 Cowell, edit. 1727. 
FORBU 
forbator arma alicujus ſuſceperit, ad purgandum, c. LL. 
Aluredi MS. cap. 22. 
FORCE, (Vi, In our Common law, is moſt 
applied in an ill part, ſignifying unlawful violence. 
Weſt thus defines it, Symb. part a. tit. Indifiments, ſedi. 65. 
Force is an offence by which violence is uſed to perſons or 
thi 3 L 
or compound; ſimple force is that which is ſo com- 
mitted, that it hath no other crime adjoined to it; as if 
one by force do enter into another man's poſſeſſion, with- 
out doing any other unlawful act. A mixt or compound 
force is that violence which is committed with ſuch a fact, 
as of itſelf only is criminal: As if any by force do enter 
into another man's poſſeſſion, and kill a man, or raviſh a 
woman there, c. he farther divideth it into true force, 


OF ARMOUR, ( Ferbator,) $i quis | 


E 


— —S 


— 


of, havi 


F O R 


| and force after a ſort, and fo proceedeth to divers other 


branches worth the reading, as forcible entry, forcible de- 
ing, unlawful aſſembly, riots, routs, rebellions, &c. 
edit. 1727. Lord Coke ſays, there is alſo a force 
implied in law, as every treſpaſs, reſcous, or diſſeiſin, 
implieth it; and an actual force, with weapons, number 
of perſons, &c. where threaining is uſed to the terror of 
another. 1 Inf. 257. By the law any perſon may enter 
a tavern; and a may enter his tenant's houſe to 
view repairs, c. But if he that enters a tavern com- 
mits any force or violence, or he that enters to view re- 
yoo ORR Wn, Sc. W 2 
entered purpoſe. 8 Rep. 146. All 
8 and it is lawful — * by force: 
There is a maxim in our law, Yyod alias bonum et juſtum 
eft, ft per vim vel fraudem petatur, malum et injuſtum eſt. 


3 Rep. 78. 


FORCELETUM, A little fort. | fugaverannt 
averia ad forceleta. PFleta, lib. 1. cap. 2 119. 
FORCIBLE DETAINING OR LDING OP 
POSSESION, Is a violent act of refiſtance by ſtrong 
hand of men weaponed with harneſs, or other action ot 
fear in the ſame place, or elſewhere, whereby the lawful 
of juſtices, or others, is barred or hindred. Weſt. 
part. a. tit. Indiftments, ſe. 65. 
FORCIBLE ENTRY AND DETAINER. Forci- 
ble entry (ingreſſus manu forti factus,) is a violent actual 
ry into a or land, &c. or taking a diſtreſs of any 
weaponed, whether he offer violence or fear of 


„ 65. Cromp. Fuft. 


uſed for a writ 


3 


; 


5 
4 
s 


SIE 


of Peace, fol. 58, 59. uſque ad 63. 
grounded upon the ſtatute 


= 


I. 
4; 


1 


A; 


(according to his diſtance and abſence) in which, it was 


to gather force, arms, and his friends to 


wS+ 
will reſt altogether upon the validity of his title, as ap- 
peareth 7 H. 6. 13. and 40. But after the rebellious tu- 
mults, and inſurrection of the villains, and other, the baſe 


OI nn as 
2. t | tt t it neceſſary to provide 
againſt all ſuch occaſions of further ſedition, uproar, and 
breach of the peace. Lamb. Eiren. 127. 

It ſeems, that at the Common law, a man diſſeiſed of 
any lands or tenements, if he could not —_ 
leſs he gs _ wing his aftion 

unleſs he were put to a to 

having neglected to re-enter in due time: And 1 
certain, that even at this day, he who is wrongfully diſj-- 
poiſeſſed of his goods, may juſtify the retaking of them 
by force from the wrong doer, if he refuſe to 


them ; for the violence which happens thro? the reſiſtance 


own fault, gives him no juſt cauſe of complaint, 


much as he might have prevented it by doing as he 
1 Haw. 140. | 


this indulgence of the Common law, in ſuffering 
to regain the lands they were unlawfully deprived 
ng been found by experience to be very prejudicial 
| to 


* 


FOR 


ful men, u ( 

_— 2 and alſo by force to 
in their W | - it was 

Rs ſevere laws to reſtrain all perſons from the 


a title which is found for him, he ſhall be diſmiſſed with- 
out any inquiry concerning the force; for howſoever 


may be puniſhable at the King's ſuit, for doing what i 


_— 
no 

— day 
a writ 


1 


7 


] 


Ji? 


RR 


the 
injured to the common courſe of proceeding by 
mdiament or action, aud made no proviſion at 
gainſt forcivle detaivers 2 Bac. Abr. 556. 

By the 15 Rich. 2. cap. 2. it is enacted, ** That the 
ſaid ſtatute, and all others made againſt forcible entries, 
&c. thall be duly executed; and farther, that at all times 
that ſuch turcible entries thall be made, and complaint 
thereof cometh to the juſtices of peace, or to any of them, 
that the ſame juſtices ur juſtice take ſufficient power of 
the county, and go to the place where the force is made; 
and if they find any that hold ſuch place forcibly, after 
ſuch entry made, they thall be taken and put into the 
next gaol, there to abide convict by the record of the 
ſame juſtices or juſtice until they have made fine and ran- 
ſom to the King; and that all the people of the county, 
as weil the ſheriffs as others, ſhall be attendant upon the 
fame juſtices, to go and aſſiſt the ſame juſtices to arreſt 
ſuch offenders, on pain of impriſonment, and to make 


fine to the King; and in the tame manner it ſhall de 


done of them that make ſuch forcible entries in benefice, 
or office of holy church.” 

This flatute gives no remedy againſt thoſe who are 
guilty of a forcible detainer after a peaceable entry, nor 
aganſt thoſe who were guilty of both a forcible entry and 
forcible detainer, if they were removed before the coming 

Vor. II. No. 77. 

OW — 


9 


- 


* 


— W 
1 


IIb 
2 


40 it bs farther anpfied. © Thes os 
pre or elſe 
of the ſaid juſtices or juſtice, 
the ſame juſtices or juitice, in ſome good 
the tenement fo entered, or in ſome other 
place, according to their diſcretion, 


either of them ſhall have authori ity and power to 
inquire by the people of the ſame county; as well of 
that make ſuch forcible entries in lands and tene- 
| of them which the ſame held with force ; and 
if it be found before any of them, that any doth con- 
way © ER ad ices or juſtice ſhall 
to reſeiſe the lands and tenements fo entered or 
holden as | out, 
in full en- 
tered | 
And iti 
when the 


: 


ib 


franchiſe, ing return of the King's wri 

| refed to make ſuch enquiries, that he 

the king twenty pounds for every default 

ſhall make fine and ranſom to the King; 

well the juſtices or juſtice aforeſaid, as the j 

| fes, ſhall have power to hear and determine ſuch defauirs 
o the ſaid ſheriffs and bailiffs at the ſuit of the 

| of the party grieved, e. 55 

And it is further enacted by the ſaid ſtatute, * That 
mayors, juſtices or juſtice of the peace, ſheriffs and bai- 
liffs of cities, towns and boroughs, havin iſe, have 
in the faid cities, towns and boroughs, ho to re- 
4 2 other articles aforeſaid riſing 
within the fame, as the juſtices of and ſneriffs in 
counties and counties aforeud have.” © 

| it is provided by the faid ftatute, * That they 
| who keep their poſſeſſions with RR i RR 
| tenements, whereof they or their anceſtors, or they 
whoſe eſtate they have in ſuch lands and have 
continued their poſſeſſions by three years or more, be not 
endamaged by force of this ſtatute.” 

| This ſtatute alfo founds a remedy by aſſiſe of novel di/- 
ſeiſin, or action of treſpaſs, to recover the treble da 


| mages, to which if the defendant pleads matter in bar, he 

muſt alſo traverſe the force; but if the matter in bar be 
| found for the defendant, fo that he hath good title at 

law, the defendant is excuſed from the force, for the 
plaintiff can't recover in the aQion it he hath no right; 
but if the plaintiff prevails, then the force muſt be in- 
quired of and treble damages aſſeſſed to the plaintiff; 


* 


| but a perſon is puniſhed criminally for entering with farce 
A —_ 


the 31 Eliz. cap. 11. The proviſo above ſta- 
IE Sets and cxphined, by which i © 
declared and enaQed, any in- 
diftment of forcible e force, be 
made to any perſon, hath had 
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2 
2 


| 


28 
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42 


con- 

That 

y rea- 

were 

1 ution 

of poſſeſſion unto of 

their lands or upon 

_— 1 — 

1 | indiQtment of 

fuch forcible before them 

found, unto 

— . court roll, 

guardians it, ſtatute 

merchant by them ſo 

| holden, whi ar bolden 
from : 

A 2 a ſtrong hand, 
with life or limb. 
P. 45 
oY 2 houſe, but turns 
Dr. AA T FX 
Dureſs : 
If a hou forcible entry to break it 
apen, but it i enter into the 
houſe ; ful, hall intice 
— 2 —— 2 Rel. Rep 

is 2 . 

* is ſaid in Ney 135, that 
— that ſuch an inconſiderable cir- 
neighbour and neighbour, will never bring a man with- 
in the meaning of theſe ſtatutes; and it hath been 
holden, that an entry into a houſe through a window, 
or by opening adoor with a key, is not forcible. Lamb 
143. 1 Hawk. P. C. 145. 2 Rol. 2. 5 
if find a man out of his houſe, and forcibly with- 
and ſend perſons to take 


entry, yet ſince 
make ſuch entry, 


the oppo- 
ſaid to ich 
dag, - dry br 2944 ſeems equally within the 


be 
of 
to 


force, this is a forcible entry; becauſe though he doth 
not claim the land itſelf, yet he claims a right and title 
out of it, which by theſe ſtatutes he is forbid to exert by 


4 


1 


not actually done 
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| 
| 
| 
| 
| 
| 
| 


| 


| 


= 


| 


| 


vill make an entry 
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force; but if a man hath right to lands, and rides over 
them with company armed to church or market, with- 
out expreſſing any intent to claim it, this is no forcible 
entry, becauſe his action ſhall be interpreted according 
to his intent; but if a man that has a rent be reſiſted 
trom his diſtre is by force, this is a forcible diſſeiſin of the 


rent, for which he may recover treble damages in an af- 


fiſe, or may fine and impriſon the party; but he can't 
have a writ of reſtitution; for though the ſtatute gives 
by fine and impriſonment for the unjuit force 
that is offered to any perſon's right, yet it doth not 
give the juſtices power to reſeiſe the rent, but only the 
and tenements themſelves ; and there fore no writ 


of reſtitution can be awarded. Bridg. 175. 20 H. 6. 


11.4. Crom. Fuft. 62. Dalt. 300. 

A man may be guilty of a forcible entry in a dwel- 
ling-houfe, though there be nobody in the houſe at the 
time; and ſo he may by an entry into lands where any 
perſon's wife, children or ſervants are upon the lands tv 
preſerve the poſſeſſion ; becauſe whatſoever a man does 
by his agents is his own act, but his cattle being upoa 
the ground don't preſerve his poſſeſſion, becauſe they are 
not capable of being ſubſtituted as agents ; and therefore 
their reſiding upon the land continues no poſſeſſion. 2 
Rel. Rep. 2. Perk. 45. Crom. Ju. 164. Dait. 315. 
Moor 656. | 

If divers do come in company where their entry is not 
lawful, and all of them, ſaving one, enter in  peaceable 


manner, and that one only ales force, it is a forcible 


entry in them all, becauſe they come in company to do 
an unjawful act; and therefore the act of the one is the 


act of them all, and he is preſumed to be only the in- 


ſtrument of the reſt; but otherwiſe it 1s where one had 
a right of entry, but there they only came to do a lau- 
ful act, and therefore it is the force of him only that uied 


| it. Dalt. 303. 9 Co. 67, 112, 115. Fitz. tit. Coron. 


314. Co. Lit. 157. 
If divers enter by force to the uſe of A. and A. after- 
wards agrees to it, this makes it a diſſeiſin in 4. but not 
a forcible entry within the ſtatute, becauſe the ſtatute 
doth not puniſh an agreement, but only the force and 
violence of an actual entry. 2 H 7. 16. 6. 20 H. 6. 
11.4. Cromp. Fuft. 62. a. Dalt. 300. 

If he, who hath an eſtate in land by a defeaſible title, 
continues with force in the poſſeſſion thereof, after a 


claim made by one who had a right of entry thereto, he 


ſhall be adjudged to have entered forcibly. 1 Hawk. 
P. C. 145, 147. 

The fame eircumſtances of violence and terror, which 
forcible, will make a dctainer forci- 
ble alſo; from whence it follows, that whoever keeps in 


| the houſe an unuſual number of people, or unuſual wea- 


pons, or threatens to do ſome bodily hurt to the former 
poſſeſſor, if he dare return, ſhall be adjudged guilty of 
a forcible detainer, though no attempt be made to re- 
enter; and it hath been faid. that he alſo ſhall come 
under the like conſtruction, who places men at a diſtance 


| from the houſe in order to aſſault any one, who ſhal! 


make an attempt to enter into it; and that he al'o + 
in like manner guilty, who ſhuts his door againſt the 
juſtice of peace coming to view the force, and obſtinate- 
ly refuſes to come in; but tis ſzid, that a man ovght 
udged guiity of this offence for barely re- 
fuſing to go out of a houſe, and continuing therein in 
deſpite of another. Cro. Fac. 199. Crom. 70. Lamb. 
145. 1 Hawk. P. C. 146. 

If a man holds the poſſcſſion hy force, though his en- 
try was peaceable, the juſtices may remove him, if ke 
had no right to enter; but where the entry is at firſt 
peaceable and lau ful, there, whether the juſtices may 
remove a forcible detainer, where it hath not been 
peaceably held for three years, is a queſtion; for that 
the juſtices are not judges of the right, but of the poſ- 
ſeſſion only; and if a man be got peaceably into his 
own, it ſeems he may deiend it by force; and where the 
jury have found gucad the entry igneramut, and queed the 
detainer billa vera, ſuch indictment hath been quvaſheo, 
and the reſtitution granted upon it ſet aſide, and a te- 

| ſtitution 
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flicution awarded. Dult. 301. Telv. 99, 100. Cro. 
Fac. 151. 1 Sid. 97, 414. H. P. 149. which fee, 
and 1 Hawk. P. C. 151. 

If two are in of a houſe, and the one enter 
by one title, and the other by another, he that hath right 
{hall be ſuppoſed to be in the poſſeſſion; but the juſtices 
have nothing to do to intermeddle, becauſe there is no 
appearance of any force in either; and therefore either 
party that thinks himſelf injured, muſt apply himſelf to 
an action at law to be redreſſed. Dalt. 315. 


2. What ought to be the form of a record grounded up- | 


en theſe ſtatutes. 

Theſe ſtatutes ſeem to require, that in the indiament 
the entry muſt be laid manu forti, or cum multitudine gen- 
tium, à multitude of people, and that without theſe the 


pecially if the indictment 
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80. pl. 4, 5 334. Aus. 
4 8r. ph. 4. 17 Leon. 
286. 3 Leon. 101. Bro. tit. For. Leon, 
186 2 Rol. Abr. 80. pl. 7. 

But it hath been reſolved, that an indictment for 2 
forcible entry in domum manſtonalem ſroe tum, c. 
is good, for theſe are words equipollent. Fac. 633 
Palm. 277. | 

Alſo ſuch indictment may be void as to ſuch par 
thereof only which is uncertain, and for ſo much 
as is certain; therefore an indiatment for forcible entry 


into a houſe and certain acres of land thereto belonging, 
may be quaſhed as to the land, and ſtand good as to the 
houſe. 2 Lein. 186. 3 Lean 102. 1 Hawk. P. C. 148. 

An inditment on the 5 or 15 R. 2. needs not ſhew 
who had the freehold at the time of the force, becauſe 
theſe ſtatutes equally puniſh all force of this kind, with- 
out any way regarding what eſtate the party had on 
whom it was made; yet it ſeems that ſuch indictment 


. ought to ſhew, that ſuch entry was made on the poſleſ- 


ſion of ſome perſon who had tome eſtate in the tene- 
ments, either as a freeholder or leſſee for years, &c. 
for otherwiſe it doth not appear that ſuch entry was 
made injurious to any one. 2 Keb. 495. 3 Buſftr. 71. 
1 Vent. 23, 25. | | 
=.» bog that an nag: on 8 H. 6. muſt 
4 the place was the freetiold of the party grieved 
at the time of the force, and therefore that it is not ſuf- 
ficient to ſay, that the defendant entered into ſuch a 
houſe exiſtcns liberum tenementum F. $. without ſaying, 
Adtunc exiſtens liberum tenementum F. S. tor otherwiſe it 


may be intended, that it was his freehold at the time of 


the indiQtment only. 2 Keb. 495. Salk. 260. Hetley 
73. Latch 109. | 


> but ſome have held that equiva- 


| 


| 
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It is therefore a general rule, that an indictment can- 


bly expelling farmer, and diſſeiſing me, is good, 
without — whe eſtate he had; tur the forcible 
diſſeiſin to me being the main point of the indictment, 
is ſufficient to ſet it forth in ſubſtance. 2 Ro]. Ar. 


10 


ing, for years; for in the firſt caſe it may 
„ that he was tenant at will, and in the fe- 


[ 
f 


Fg. 


8 8 8 
A2 1 


| 1 
Sid. 102. | | 

A conviction on 15 R. 2. of a forcible detainer on 
view, cannot be 


unleſs it ſhew, that the defen- 
dant was alſo guilty of a forcible entry; for it ſeems 


plain from the expreſs words of that ſtatute, that the 
| juſtices have no juriſdiction by it over a forcible detain- 


— 


er, where there has not been a forcible entry; but it 
ſeems that ſuch forcible entry is ſufficiently ſet forth in 
the complaint recited in the convittion; and it ſeems a 
reaſonable opinion, that an indictment on 8 H. 6. ſet- 
ting forth an entry and forcible detainer is good, without 
ſhewing whether the entry was forcible or peaceable; for 
the words of the ſtatute are, where any doth make for- 
cible entry in lands, Fc. or them hold forcibly, but it 


muſt ſet forth an entry; for otherwiſe it appears not, but 
that the party hath been always in poſſeſſion, in which 


caſe he may lawfully detain it by force. 2 Roll. Abr. 80. 
þl.to. Palm. 195, 196, 197. Cro. Fac. 19, 20, 21. Cro. 
Eliz. 915. 1 Salk. 353. 5 ' 
The time and place of the diſſeiſin are ſufficiently ſet 
forth in an indictment, alledging, that the defendant tali 
die intravit, &c. & ipſum 4. B. manu forti diſſaißvit, 
without adding the words adtunc F ibidem; for the entry 


and diſſeiſin being both of the ſame nature, and the one 


plainly tending to the other, it is a natural intendment 
that they both happened together. Cra. Fac. 41. 1 
Hawk. P. C. 150. 

It has been reſolved, that a diſſeiſin is ſufficient!y . ſet 
forth, by alledging, that the defendant entered, &c. into 
ſuch a tenement, and diſſeiſed the party, without adding 
either the words illicite, or expulit, or inde, for the word 
diſſeiſrvit implies as much. Ny 125. Cro. Fac. 32. 
Cro. Eliz. 186. Ney 123. cont”. 

The 


FOR 
1 the conviction muſt ſet the 
fine. 794 


A man who breaks open the doors of his own dwel- 
lng - houſe, or of a caſtle, which is his own inheritance, 
but forcibly detained from him by one who claims the 
bare of it, cannot be guilty of a forcible entry or 
detainer within the ſtatutes. 1 Moor 786. Cyo. Fac. 18. 
« 1 

A jointenant or tenant in common may offend againſt 
the of theſe ſtatutes, either by forcibly ejecting 
or forcibly holding out his - for tho” the en- 
ery of ſuch a tenant be lawful per my & per tout, fo 
that he cannot in any caſe be puniſhed in an action of 
treſpaſs at the Common law ; yet the lawfulneſs of his 
entry no excuſes the violence, or leſſens the injury 
done to his companion, and conſequently an indictment 
1 


at 

of forcible entry into a moiety of a manor, &c. is good. 

Latch 224. Palm. 4"g9. 1 Hawh. P. C. 147. Dali. 
I 6. | 

— be indified for entring into_ the King's 


by force, for that he cannot be diſſeiſed. 1 Co. | 


9. 10 C. 112. | 
An Infant at the age of eighteen, and ſome lay four- 
teen, or a feme covert, by their own acts, may be guilty 


of a forcible and they may be fined for the ſame; | 
a entry, ey f 4 he | . 


but it is doubted, whether the impriſoned, 
— — reaſon of his indiſcre- 
tion; and he ſhall not be ſubject to corporal puniſhment 
by force of the general words of any ſtatute, wherein he 
is not expreſsly named ; but it is clearly agreed, that the 
command of an infant or feme covert to enter is void, 
and therefore the perſon entring is only puniſhable. Bridg. 
173. Cremp. Fuſf. 62. Dalt. 300. 


much as if the fame were done ; 
tance. 1 Sid. 101. 1 Lev. gg. 1 Kb. 438. 
Alfo an indictment of forcible detainer hes 
whether he be tertenant or ſtranger, who 
diſturb any in the enjoyment of an i 
as rent, tithes, common, an office. Cro. Car. 201, 486. 
But the juſtices cannot award reſtitution for theſe, becauſe 
no man can be put out of poſſeſſion of them, but at his 
own election. Quere, Whether ſuch indictment will lie 
for a common or office; and fee 1 Hawk. P. C. 146. 
who ſays, that he can find no good authority, that ſuch 
indictment will lie; and note that a man cannot be con- 
victed upon view by force of 15 Ric. 2. cap. 2. of a for- 
cible detainer of any incor — 1 — he 
cannot be ſaid to have made a precedent forcible entry. 
No one can come within the dangers of thoſe ſtatutes 
by à violence offered to another, in reſpe& of a way, 
or ſuch like eaſement, which is no poſſeſſion. 1 Mad. 
73. 2 L. 70g. 


. Of awarding reſtitution; what be a bar or ſta 
to 2,508 of reſtitution, and of 77 ride and Kling 
it aſide after it is executed. 


The fame juſtice or juſtices, before whom an indict- 
ment of forcible entry or detainer ſhall be found, may 
award reſtitution ; but no other juſtices, but thoſe be- 
fore whom the inqueſt was found, can award reſtitution, 
unleſs the indictment be removed by certiorari into the 
King's Bench; and they by the plenitude of their power 
can reſtore, becauſe that is ſuppoſed to be implied by 
the ſtatute; for that whenever an inferior juriſdiction 1s 
erected, the ſuperior juriſdiction muſt have authoruy to 
put it in execution; ſo if an inditment be found before 
the juſtices of the peace at their quarter-ſeſlions, they 
have authority to award a writ of reſtitution, beca 


to reſeize, it may as well be done by them in court as 


out of it; but the juſtices of oyer and terminer or ge- 


—— 


| 
| 
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neral gaol delivery, tho' they may enquire of forcibie 
entries, and fine the parties, yet they cannot award a 
writ of reſtitution. F. C. 140. Bridg. 175. Kel. 
204. 11 Co. 65, 6g. Daliſon 25. fi. 8. 9 Ce. 118. 
Dalt. uſt. 314. Lamb. Juſt. 160, 161. 1 Heut. 304. 
t Keb. 88. 1 Sid. 1 56. 

The ſheriff, if need be, may raiſe the r/o comite! ts 
to aſſiſt him in the execution of ihe writ of reflitution ; 
therefore if he return, that he could not make reſtitu- 
tion by reaſon of reſiſtance, he ſhall be amerced. Lab. 
1 Hawk. P. C. 152. 

Reſtitution ought only to be awarded for the poſſeſ- 
fron of the tenements viſible and corporeat ; for as a man, 
who hath a right to ſuch as are inviſible and incorporeal, 
as rents, commons, cannot be put out of poſſeſſion of 


them, but only at his own election, by a fiction of law 


to enable him to recover damages againſt the perſon that 

diſturbs him in the enjoyment of them ; and all the re- 

medy, that can be deſired againſt a force in reſpe& to 

ſuch poſſeſſions, is to have the force removed, and thole 

who are guilty of it puniſhed, which may be done by 

5 - 2. Lamb. Fuſt. 133. C. Lit. 323. 1 Hawk. 
C. 151. 


only be awarded to him who is found 


the ſtatute of 8 H 6. cannot juſtify a forcible detainer 


till he hath been in poſſeſſion again for three years after 


fuch reſtitution; and alſo for the fame reaſon it hath 
been ſaid, that he, who under a defeaſible title hath been 
never ſo long in poſſeſſion of land to which another hath 
2 right of entry, cannot juſtify ſuch a detainer at any' 
time within three years after a claim made by him who 


| hath ſuch right, and the ſubſequent continuance in pol- 


ſeſſion amounted to a new entry. 1 Hawk. P. C. 152. 
and the authorities cited are, Dal. Ca. 79 Cram. 71. 


H. P. C. 139. Dyer 141. pl. 48. 22 H.6. 18. Bro. 


tit. Force 22, 29. 1 It. 256. 

Alſo it is ſaid, that the three years poſſeſſion muſt be 
of a lawful eſtate, and therefore that a diſſeiſor can in 
no caſe juſtify a forcible entry or detainer againit the 
diſſeiſee having a right of entry, as it ſeems that he 
may againſt a ſtranger, or even againſt the diſſciſce, 


| having by his latches loſt his right of entry. Dult. Ca. 


79. 22 H. 6. 6. Crom. 71. 

Where-ever ſuch poſſeſſion is pleaded in bar of a reſti- 
tution either in the King's Bench, or before juſtices of 
the peace, no reſtitution ought to be awarded till the 
truth of the plea be tried, and ſuch plea need not thew 
under what title, or what eſtate ſuch poſſeſſion was, 
becauſe not the title, but the poſſeſſion only 1, material. 
1 Keb. 538. Salk. 261. 1 Hawk. F. C. 153. 1 Sid. 149. 
1 Keb. 538. Raym. 84. 1 Vent. 265. 


If one who has been three years in poſſeſſion, be after- 


wards ouſted, and the fame day re-enter with force, and 
be alſo indifted on the fame day; yet it ſeems, that by 
the plain meaning and reaſon ot the ſtatute, he can no 
more bar the reſtitution of the party forcibly entred upon, 


{ a than if he had deen indicted on another day, tho' the 
the ſtatute having given power to the juſtices or juſtice | 


words of the ſtatute are, That there ſhall be no reſtitu 
tion, oc, if the perſon indicted have been in quiet pol- 
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r 


unjuſtly put out ot his poſſeſſion, that they have awarded 
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ſeſſion for three years next before the day of the indict- 
ment found, for the import hereof ſeems to be no more 
than if it had been ſaid, for three years next before the 
indictment. 1 Hawk. P. C. 153. 

The juſtices muſt not award reſtitution in the defen- 
dant's ablence, and without calling him to anſwer for 
himſelf ; for it is implied by natural juſtice, in the con- 
ſtruction of all laws, that no one ought to ſuffer any 


p_—_— without having an opportunity to defend him- 
All. 78, 79. 
pl. 141. : 
If the defendant tender a traverſe, (which muſt be in 
writing) no reſtitution ought to be till ſuch traverſe be 
tried, in order to which, the juſtice, before whom the 
indi ment is found, ought to award a venire for a jury; 
but if ſuch jury find ſo much of the indictment to be 
true as wil! warrant a reſtitution, it will be ſufficient, 
tho” they find the other part of it to be falſe. 1 Keb. 343, 


427. 2 Keb. 49, 571. 1 Sid. 97, 99, 284. 2 Salk. 
5875 588. 


The ſame juſtices, who have awarded a reſtitution on | 


an inditment of forcible entry, Ec. or any two or one 
of them, may afterwards ſuperſede ſuch reſtitution upon 
an inſufficiency in the indictment ing unto them; 
but. no other juſtices or court whatſoever have ſuch 
power, except the court of King's Bench; but a certio- 
rari from thence wholly cloſes the hands of the juſtices 


of peace, and avoids any reſtitution which is executed af- 


ter its feſfe, but does not bring the juſtices into a con- 
tempt without notice. Dyer 187. pl. 6. H. FP. C. 
140. Cromp. 165. Dalt. Ca. 81, 84. Cro. Eliz. 91 5. 
Yelv. 32. Me. 677. p.g21. 1 Keb.gz. | 

Alto the court of King's Bench has ſuch a diſcretionary 
power over theſe matters, trom an equitable conſtruc- 
tion of the ſtatutes, that if a reſtitution ſhall appear to 
have been illegally awarded or executed, the ſaid court 
may ſet it aſide, and grant a re-reſtitution to the defen- 
dant ; as where the indiAment on which the juſtices pro- 
ceeded is quaſhed for inſufficiency 8 


don. Savil 68. pl. 141. H. P. C. 1 
119. Telv. 99. Cro. Fac. 14383. 

Neither can a defendant in any caſe whatſover ex ri- 
gore juris demand a reſtitution either upon the quaſhing 


of the indid ment, or a verdi& found for him, or a na- 


verſe thereof, Sc. for the power of granting a te- reſti- 


tution is veſted in the King's Bench only 


by an equitable 
conitruQion of the general words of the — and is 
not expreſsly given by thoſe ſtatutes, and is never made 
uſe of by that court but when, upon conſideration of the 
whole circumſtances of the caſe, the defendant ſhall ap- 
pear to have ſome right to the tenements, the poſſeſſion 
whereof he loſt by the reſtitution granted to the proſe- 
cutor. Raym. 85. 1 Keb. 343, 808. 2 Keb. 50 
H. P. C. 41. Cro. Eliz. 9106. 2 Salk. 587. Ds 
123. fl. 34. 2 Keb. 571. Savil 68. pl. 141. 
The court of B. R. hath been fo rable to one, 
who, upon his traverſe of an indictment upon theſe ſta- 
tutes being found for him, hath appeared to have been 


him a re-reititution, notwithſtanding it hath been ſhewn 
io the court, that fince the reſtitution granted upon the 
indictment, a ſtranger hath recovered the poſleſſion of 
the fame land in the lord's court. Cre. Eliz. 41. 1 
Hawk. P. C. 155. | Fe 

On indiAment of forcible entry, execution may be 
hindered by traverſing the force, or by pleading poſleſ- 
ſion of three years. LA. 440. 

Inquiſition of forcible entry quaſhed, for not directly 
charging a diſſeiſin, Ec, Ld. Raym. 616. | 
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1 Hawk. P. C. 154 Savil 68. | 


| tain, to our ſaid 


Ha 
the 
tender at the fare 
Jr * 

: Which complaint and prayer by us the 
tices being beard, we the aforeſaid E. B. daronet, P. 
VW. P. eſquires, juſtices aforeſaid, ta the af 
per ſanally baue come, and do then and 


FOR 
forcible — 1 — 9 — if it 
be found againſt him, ſhall pay coſts. Ld. Raym. 1036. 


Mittimus for a forcible detainer, on (tat. 15 Nic. 2. c. 2. 


Middleſex. | === fs on; of the lie, fe 
ed to beep i te te I 


paſſes, and other 
bis 
Ent 4%. 


I went in- 


ſhall bave reſpectly paid the 
2 od ms ik 


ich | have ſet 
— 


Given af mmm Gm 


and i upon every 
om of therr ſai | 


r ag aber eng 


LY 
T 
185 


ſuage with force and arms, unlawfully, with 


the fatute 
in ſuch caſe made and provided, according as ſbe f 


E. ZE. /o as is aforeſaid bath unto us complained : There 

fare it is con by us the aforeſaid Juſtices, that the 

m_ E Elwell, Joſeph Billier, and Daniel 
ty, of the detaining aforeſaid with 


band, 
our own proper view then and there as 2 Act 


— —— 


are convitted, and every ef them is conuictid according to 


every of them ſeverally 


FF O R 


| Gut, to the great damage of the ſuid —, againſf the 


_ | peace of our faid Lord the King, and againſt the form of 
| the ſlatnies in that caſe made and provided. | 


The inquiſition, indictment, ot finding of the jury. 


jor the ſaid offences 


then and there to ö 
nd D. M. being convicted, 


& E. B. baronet, 
id, te this re- 


ng which the forefaid 

nd bal 
nd our bands and jeals ds ſet, at the pariſh of R. afereſuid, 
id, on the 15th Sefptem- 


P. eſquires, 
in the county 


R 


| y do 4 damage ? 


bis crown and dignity. 


1 - in be 


year-of 


and ta 


are — —— on [and fre fo — 


—— n, ——— late of thc 


| |; appurtenances d. did 


A. B. 
C. B. . 


Warrant to the ſheriff for reſtitution. 


in the ſaid county, and alſo to bear and determine divers fe- 
| lonies, treſpaſſes, and other miſdemeanors in the ſaid county 
| committed; To the ſheriff of :he ſaid county, greeting. 
| Whereas by an inquiſition taken before me tbe juſtice afare- 
| faid, at ——— in the ſaid county afareſaid, on this pre- 
| ſent ——— day of in th year of the 
reign of „ upon the ouths of ———, and by virtue 
of the flatutes made and predided in caſes of forcible entry 
and detainer, it is found, that ———, late of 


7 


| 


yeoman, and —-——, late of » Jeaman, on the — — 
of day of , now laſt paſt, into a certain meſſuage, with 
the nc, off ——— 0 aforeſaid in the 


county aforeſaid, gentleman, ſituate, lying and being at —— 
| aforeſaid in the — with force and arms did 


pa- enter, and him the ſaid thereof then with ftrang 


F | band did difſeiſe and drive out, and him the ſaid 
| thus driven out from the aforeſaid meſſuage, with the ap- 
ances, from the day of ——=— aforeſaid, 

to this preſent day of the taking of the ſaid inquiſttien, with 
Arong hand and armed force did keep aut, and do yet keep 
out, as by the inquiſition «aforeſaid mirc fully appeareth or 
record : Therefore, on the behalf of cur ſaid Sovereign Lord 
| the King, [charge and command you, that taking with you 
the of the county (if it be needful) yeu go to the ſaid 
meſſuage, and other the premiſſes, and the ſame with the ar- 


ſaid | purtenances you cauſe to be reſeiſed, and that you cauſe the 


| ſaid to be reſtored, and put into bis fuil poſſeſſion 
— according = before the entry = 2 4 — 
ſeiſed, according to the form of the ſaid flatute : And this 
you ſhall in no wiſe omit, on the penalty thereon incumbent. 
Given under my hand and ſeal at ——— in the ſaid 
| county, the day of a—_— i the — 7 


| Precept 


| 
f 
: 
! 


FT KN 
Precept to the ſheriff to return a jury. 


| — re, one of the ju, our 
Middleſez. | D 
the ſaid county, and alſo to bear and determine divers felo- 
nies, treſpaſſes, and ather miſdemeanors in the ſaid county 
committed ; Toth oi HT cant, goth. On 
bebalf of our ſaid Lord the King, I command you, that you 
before me at in the county afereſaid, 
aforeſaid in the county aforeſaid, every of whom ſhall have 
re arly at the leaſt, above 
King, of a certain entry made with ſtrong hand (as it is 
ſaid) into the meſſuage of one ——— at —— aforeſaid 
ſuch caſe made and provided. And you are to return upon 
every of the j you in this behalf to be i lled, 
at the aforeſaid day. And bave 
; and this you ſhall in no wiſe omit 
. Witneſs the ſaid 


2222 


there 


Y 24 2 we ls iry and preſentment make of all 
4 ſuch things as ſball come before you, concerning a for- 
cible entry [or detainer] ſaid to have been lately committed 
in the dwelling 


The oath that ——— your foreman bath taken on bis 
per, ou endeury of you all rl eee and lp 


So help you God. 


FORCIBLE MARRIAGE. See ManzIAcx. 
FORDA, A ford or ſhallow, made by damming or 
penning up the water Nen liceat alicui de cetero fa- 
cere dammas ant fordas, aut alia impedimenta in aliquibus 
landeis, watergangiis, foſſatis frve aquagiis communibus 
in mariſca prædicto. Ordinatio Monaſterii R | 
69. 
n FORD ALIS, from the Sax. ford, i. e. a river, vadum 
ſide trajectum. Tis mentioned in the Aonafticon. 1 
tom. pag. 657. Et tendit uſque ad magnam aquam de Ayre, 
& fordales ejuſdem prati, fc. 
FORDOL, FORDALIA, A butt or headland, ſhoot- 
ing upon other bounds. Cowell, edit. 1727. 
"FOR ECHEAPUM (from the Sax. fore, ante, and ceapan, 


nundinari, emere Præ-· empiion.— Et non licebat iis ali- 


Negotiali, & LL. Zthelredi, c. 23. | 

FORECLOSED, Barred, ſhut out, or excluded for- 
ever; as the barring the equity of redemption on mort- 
gages, Oc. 2 par:. Iuſt. fol. 208. 33 Hen. 8. c. 39. 
FORECLOSURE OF MIOR TGAGES. See Monxr- 
GAGE. 


FOREGOERS, Were purvevors otherwiſe called, 


quod forechea acere burghmannis, & dare theolonium 
ſuum. 3 Col. 897, 898. De Nave 


g- 


ing before the King in progreſ, to provide for him. 36 


*. © & : 
FOREIGN, (Fr. firain, L. forinſecus, extraneus) 
Strange, outlandiſh, or of another country, and in our 
law is uſed adjeQively, being joined with divers ſubſtan- 
tives in ſeveral ſenſes. Kitch. 126. 

FOREIGN ANSWER, Is ſuch an anſwer as is not 
triable in the county where it is made. 15 H. 6. cap. 5. 
FORFICGN ATTACHMENT, ls an attachment of a 
foreigner's good: found within a liberty, or a city, for the 


ſatisfaction of ſome citizens io whom the foreigner is in- 


debted. At Lemfter (anciently Leominftre) there is the bo- 
reuab ard the fereigr ; which laſt is within the juriſdictiun 
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manor, but not within the bailiff of the borough's liber- 
ty. So foreign court of the honour of Glouceſter. Clauſe 
9 E. 2. m. 25. Foreign bought, and foreign ſold, is a cuſ- 
tom within the city of Londen, which being found pre- 
Judicial to the ſellers of cattle in Smithfield, it was en- 


ated 22 & 23 Car. 2. that as well foreigners as freemen 


may buy and ſell any cattle there. Cowell, edit. 1727. 


See ATTACHMENT. 
judgments, &c. 
here. The ſhip being 


FOREIGN COURTS. Decrees, j 
there, how far binding or 
unladen at Barcelona, where the freight was payable by 
the charter-party, the factor refuſing to pay the freight, 


| the maſler of the ſhip litigated there in the Admiralty for 


it; and the cauſe was heard, and j | there given, 
that the maſter ſhould have his freight, but that the da- 
mages the had ſuſtained in the voyage, by reaſon 


of the deviation, ſhould be deduQted; and the account 


transferred to the deliquidators, (who are in the nn ure 
of our maſlers in Chancery) to take the account, and the 
money ordered to be brought into court; but the factor 
had appealed to a higher court there. Lord Chancellor 
declared, that he would not flight their proceedings be- 
yond fea; and if in this caſe the damages had been there 
aſcertained, or a peremptory ſentence given, the ſame 
ſhould have been concluſive to all parties: But it appear- 
ing, the factor was a native of that place, and therefore; 
in all probability, might again prevail; and defendant 
being willing to deſiſt his ſuit there, his losdſhip directed 
a trial here by jury, to aſcertain the damages ſuſtained by 
2 deviation. Afich. 168 1. Fern. 21. See 2 Chanc. 
. 233. | 

Diſcharge n a bill of ex- 
change drawn there, is a good defence in an aQion brought 
on the ſame bill here. Str. 733. 

Sentence of a foreign admiralty condemning a ſhip as 
inſufficient, not to be read on trial of an iſſue joined on 


chat fact. Stran. 1078. 


Special bail ſhall not be given on a recovery in a fo- 
court. Stran. 1243. | 
OREIGNERS, Though made denizens or natura- 
ya are diſabled to bear offices mo 
to be of the privy council, members of parliament, &c. 
ſettlement of the crown. 12 Will. 3. c. 2. 


FOREIGN KINGDOM, Is a kingdom under the do- 
minion of a foreign prince; fo that Ireland, or any other 


place, ſubject to the crown of England, cannot with us 


be called foreign; though to ſome purpoſes they are dif- 
tinct from the realm of England. If two of the King's 
ſubjects fight in a foreign kingdom, and one of them is 


| killed, it cannot be tried here by the Common law; but 


it may be tried and determined by the conſtable and mar- 
ſhal, according to the Civil law; or the fact may be ex- 
* the privy council, and tried + Rog — 
appointed by the King in any county of England, by ita- 
tute. 3 Inſt. 40. 33 H. 8. One Hutchinſon killed Mr. 


_ Colſon abroad in Portugal, for which he was tried there, 


and acquitted, the exemplification of which acquittal he 

under the Great ſeal of that kingdom; and the 
King being willing he ſhould be tried here, referred it 
to the judges, who all agreed, that the party being al- 
ready acquitted by the laws of Portugal, could not be 
tried again for the fame ja&t here. 3 Keb. 785. If a 


| ſtranger of Holland, or any foreign kingdom, buvs 


goods at Londen, and gives a note under his hand for 
payment, and then goes away privately into Holland; 
the ſeller may have a certificate from the Lord Mayor, 
on proof of ſale and delivery of the goods; upon which 
the of Holland will execute a legal proceſs on the 
party. 4 Inft. 38. Alſo at the inſtance of an ambaſſador 
orconſul, ſuch a perſon of England, or any criminal a- 
gainſt the Jaws here, may be lent from a foreign kingdom 
hither. Where bond is given, or contract made in a to- 
reign kingdom, it may be tried in the King's Bench. 

Hab. 11. 2 Bl. 322. | 
FORFIGN LANDS. Judgments, Ec. of things done 
there. A. was ſued in the Admiralty upon an obligation 
ſuppoſed to be made and delivered in France, and now he 
prayed a prohibition. Pr cu”: Such a bond may be tued 
here 


FOR 


here in B. R. but being begun in the Admiraby, we can- | 


not prohibit them, becauſe perhaps the witneſles of ihe 
plaintiff are beyond fea, which may be examined there 
but not here. 3 Le. 232. Mich. 31 El. B. R. | 
FOREIGN LAWS AND CUSTOMS, How far re- 
ded here. On a marriage of two French people in 
ance, the contract was, that the huſband, ſurviving the | 
wife, ſhould have two-thirds of her fortune for life, 
cuſtoms of Paris, where they married, the | 
is to have but a moiety) and 300 livres 


is to 
way of preſent, and that the reſt 
dean of Rv, — 
perſecution, and ſeveral years | 
ions brought a bill for an |} 


; 
: 


age-contraQts are to be ſupported in all countries, 
to the place where made, and that this 
extended to the whole fortune of the wife, and 


bl 


not only mentioned, and the faying 
that the reſt ſhould go according to the cuſtom of Paris, 
is as much as if the cuſtom had been recited at large, and 
relief o 
Lords, 
Mich. 1 
— 


G 


'T 


have 
that -it 


A; 


F 
1 


| 
b 
; 
E 


f 


181 
is 
Ht 


E 


| 


ſecondly, | 
the debe 


; 
: 
] 
7 
; 
| 


It 

4 
ö 
x; 


ELL 


3H 


By 
fe 


77 


5 
1 


Is 


5 


ür 
1+ 


15 


f 


= 


F O R 


but when the value of it in Eng/iſb filver is demanded, it 


may be in the debet and detinet, Per Counſel; to which 


Halt and Eyre J. teemed to agree, that by Eyre J. Gui- 
neas are as foreign coin. Lutw, 488. Mich. 5 F. & M. 
in caſe of Pope v. St. Leger. Jo. bg. Paſch. 1 Car. B. R. 
Ward v. Kedgrove al' Kedgerow. It ought to be in the 
detinet only, and they may count of the value. Per Holt 
and not foreign money, and they 


but if a man wi 


| . 
OPPOSER ar APPOSER, ( Forin ſcrarum 
oppofotor,) Is an officer in the Excbeguer, to whom all ſhe- 
riffs, after they are appoſed of their tums out of the Pipe 
office, do repair tu be appoſed by him of their Green wax. 
He examines the ſheriff's eſtreats with the record, and; 


appnſeth the ſheriff, what he ſays to every particular ſum 


therein. Pradfice of the Excheg. fol. 87 See 4 Int. fol. 107, 
FOREIGN PLANTATIONS. A writ ” — — 


— Yr SIE] f r 
dominions to E . 402. in 
caſe of Proceſs into Wales 1 5 hn 5 
In Barbadaer they have laws different from ours, as 
that a deed ſhall bind a feme covert, Or. 2 Med. 46. Tri 
37 Car. 2. C B. Arg. in cafe of Dawes v. Pindar. 

An appeal lies from thoſe lands to the King and Coun- 
eil here, but that is by — of their own. Arg. 


=o | 


of Bas 

mple eſtate, is in the fir place liable to the pay- 

of debts, fo that the owner cannot, by his will, fo 

his plantation, but that it will be hable to the pay- 
debts; but thoſe dehts muſt be either debts 

on t 


4! 


8 


* 
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or upon the ſex, the Common law only ſhall have juriſ- | 


| 
diction, and thoſe are the true differences. Per Janes ]. 


2 Roll. R. 492. Hill. 22 Fac, B. R. Capp's caſe. 
The reaſon why an ejectment will not lie of lands in 
Famaica, or any of the King's foreign territories, is be- 
cauſe the courts here cannot command them to do exe- | 
cution there; for they have no ſheriffs; per Twrſden J. 
Vent. 59. Hill. 21 & 22 Car. 2. B. R. Criſp. v. The 
Mayer, Cc. of Berwick. 


The court cannot judge of the uſualneſs of covenants of | 
lands lying in Famarca, but they muſt be tried by a jury. 


2 Mad. 240. Trin. 29 Car. 2. C. B. Goffe v. Elkin. 

Lands lying in Jamaica paſs by grant, and no livery 
and ſeiſin is neceſſary. 2 Mod. 240. Trin. 29 Car. 2. 
C. B. in cafe of Goffe v. Elkin. 

Treaſon done in Carolina, in raiſing a rebellion there, 
may be tried in Middleſex, by 25 H. 8. 2. 3 Salk. 358. 
Mich. 1 V. & M. The Kin» v. Speke. i 

If a man lives in New-Fork, _—— — in 
| England, tis uſual to join a nominal perſon with him in 

the deed, who —2 * it here, and it binds. 1 
Salk. 389. Mich. 8 V. 3. B. R. Tailor v. Jones. 

Laws of England do not extend to Virginia, being a 

| country ; their law is, what the King pleaſes. 

Per Holt Ch. J. 2 Salk. 666, Smith v. Brown and | 
Cooper. | 

Leſſor brought debt againſt leſſee for rent, upon a de- 
miſe of 4 and laid his action in Londan; 
defendant pleaded, that the lands were in Jamaica, and 
that there are courts there, c. that if entry and 
were pleaded, it could not be tried here, and that the 
right of plaintiff and defendant depending on foreign 
laws, cannot be given in evidence here. And per cur. 
Where an action is local, it muſt be laid accordingly ; 
therefore if the leſſor declares on the privity of eſtate, 
and that lies in Ireland. c. the action muſt be brought 
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that ſuch a 
it may 


place 
be tried here by a jury from that place, ac 
the laws of that country, and on nil debet pleaded, 
you may dy 4; 4 os 2 
Salk. 651. Trin. 3 Ann. B. R. Way v. Tall. | 
If there be a new uninhabited country found out by 
_ Engliſþ ſubje ts, as the law is the birth-right of every ſub- 
jeQ, io 
= and therefore ſuch new-found country is to be 
governed by the laws of England. 2 Wms's Rep. 75. ſays, 
it was ſaid by the Maſter of the Rolls, 9 Auguſt 1722. 
to have been ſo determined by the Lords of the Privy | 


Council upon appeal. 


But after ſuch country is inhabited by the Engliſh, acts 
of parliament, made in England, will not bind them 
without naming the foreign plantations. [bid. 

Therefore it has been determined, that the ſtatute of 
frauds and perjuries, which requires three witneſſes to a 
will, and that thoſe ſhould ſubſcribe in the teſtator's 

eſence, in caſe of a deviſe of land, does not bind Bar- 

adoes. Ibid. | 
FOREIGN PLEA, Is a refuſal of the judge, as in- 
competent, becauſe the matter in queſtion is not within 

his juriſdiftion. Kitchin, f. 75. 4 H. 8. cap. 2. and 22 
Hen. 8. c. 2. 14. | 

A foreign plea is, where the action is carried out of 
the county where tis laid, and is to be fworn, which a 
plea to the juriſdiftion is not. Cartb. 402. Paſch. 9 
IV. 3. B. R. Chomley v. Broom. | 

Ancient demeine, and all pleas of privilege, are pleas 
to the juriſdiction, and not foreign pleas, and therefore 
not io be (worn to, but may be received without an oath. 
Arg. and judgment accordingly. 5 Med, 335. Chol- 


mondeley v. Broom. 


wherever they go, they carry their laws with 


2 — 


1 — 


— 
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By ftat. 6 Ric. 2. c. 2. In writs of debt and account; 


and all other ſuch actions, if in pleas upon the ſame 


writs it ſhall be declared, that the contract was made in 


another county than is contained in the original writ, the 
ſame writ ſhall be abated. 


Before this ſtatute, writ of deb? and account againſt a 
receiver, and ſuch-like actions, might be brought in any 
county, where the party might be belt brought in to 


| anſwer, and the plaintiff might have counted of a con- 


tract or receipt, c in any other county; becaute de- 
bitum et contrattus, c. ſunt nullius lici. 7 Rep. 3. in 
Bulwer's caſe. | 

If it appears by the declaration, that the money was to 
be paid out of the juriſdiction of the court, the judgment 
is not good; and tis not neceſſary to ſwear the plea, if 
it appears on the obligation, that the, money was to be 
paid out of the juriſdiction of the court, and he pleads 
payment according to the condition. But if one will not 


| ſwear a foreign plea, where he ought to do it, the plain- 


tiff may enter judgment on a nibil dicit, for ſuch a fo- 


_ reign plea, not ſworn, is no plea upon the matter. &i. 


225. Trin. 1650. Dudeny v. Cullier. 

A prohibition was prayed to the court of the compter, 
to an action of debt there commenced ; for that the de- 
fendant had pleaded before imparlance, I hat the cauſe of 


action did ariſe at a place out of their juriſdiction, and 
offered io have ſworn his plea, and they refuſed to accept 


this plea; and a prohibition was granted; for inferior 
courts have not cognizance of tranſitory things, which 
ariſe out of their juriſdiction, as H. N. B. 45. is: But 
then *tis not ſufficient to ſurmiſe ſuch matter for a pro- 
hibition, but a plea to that effect muſt be tender'd in 
the inferior court, and that before any imparlance taken, 
(whereby the juriſdiction would be admitted) and it muſt 
be upon oath ; and then if retuſed, a prohibition ſhall be 


granted ; or upon ſuch refuſal, a bill of exceptions 


be made, and error aſſigned. Vent. 180. Hill. 23 op 


Car. 2. B. R. St. Aubin v. Cox. 


Debt was brought in B. R. on a bond made at P 


| the defendant did not imparle but pleaded by — 


that he is, and at the time of the action brought was an 
inhabitant, and notoriouſly converſant at Nantwich, 
within the county palatine of Cheſter, and prayed judg- 


Debt was 


moved for, and granted niff, upon ſuggeſtion that the 
defendant had tendered for plea below, that the cauſe did 
ariſe out of their juriſdiction, and offered to make oath 


in London. A prohibition was 


of the truth of it. Now it was ſhewed, that he tendered 
the plea after the court was up, whereas it ſhould be, in 
propria perſona, and in court. And tho” an affidavit was 
offered in B. R. of the truth of the plea; and one Turner's 


| caſe, 4 Fac. 2. was cited out of Lufwich, where a prohi- 


bition had been granted upon affidavit in B. R. without 
oath below ; yet by three juſtices, ab/ente Holt, the rule 
was diſcharged. For in all pleas that ouſt a court of 


| juriſdiction, whether inferior or ſuperior, there' muſt be 


oath, in that very court, of the truth of the plea. 
6 Mad. 146. Paſch. 3 Ann. B. R. Sparks v. Mood. 

In debt, if the deſendant pleads foreign plea in ano- 
ther county in perſon, he ſhall not be examined; but if 
it be by attorney, the attorney ſhall be examined. But 
in this caſe they uſe to examine the party at this day 
without oath. Br. Examination, pl. 23. cites 2 Ed. 

10. 

If one be ſued in an inferior court, for a matter out 
of the juriſdiction, the defendant may either have a pro- 


| hibition irom one of the Common law courts, or may, 


if it happen in the vacation, and it happens then, when 
the — only is open, move the court of Chancery 
tor 


F O R 
for a prohibition ; but then it muſt appear upon oath 
made, that the matter aroſe out of the juriſdiction, and 
that the defendant tendered a foreign plea, which was 
refuſed. Wrm's Rep. 456. Trin. 1718. Anon. 

But if a prohibition has been granted improvide, and 
without theſe circumſtances, the court will grant a /- 
per ſedeas thereto. Ibid. ; ; 
Bur if it ſhall appear on the face of the declaration, 
that the matter is out of the juriſdiction of the court, 
then a prohibition will be granted without oath of ha- 
a foreign plea bs 1 in theſe caſes equity 


637. b. 
FOREIGN STATES. A. by authority of the King 
of Denmarh, ſeized and condemned in ſome of the 
dominions of the King of Denmark, according to the 
law of that country, and coming into England was pro- 
ſecuted here for the ſame. The court thought this was 
2 matter of ſtate, and concerned the juſtice of another 
King in amity with the King of England, and that what 
was done was according to their law, and that it was not 
properly triable here, whether the King of Denmark had 
power to make ſuch a grant, and decreed a perpetual in- 
junction. Micb. 26 Car. 2. Fin. R. 186. Badtolph v. 
and a. 
If a man obtains a judgment or ſentence in France, 
yet here the debt muſt be conſidered as a debt by ſimple 
contract. He can maintain no action here, but an in- 
deb. aſſ. or an inſimul computaſſet, &c. tho? both parties 
were forei that will not help the plaintiff. Per 
Lord Keeper. Hill. 1705. 2 Fern. R. Dupein v. De- 
Where a foreign court hath juriſdiction of a cauſe, 
and the perſons are within it, the ſentence muſt bind 
without regard to what law is here ; and the ſentence ap- 
pearing, is not to be controlled by evidence that the law is 
not ſo there. Sel. Ch. Ca. in Lord King's time 69 
Mich. 1726. Burrows v. 7 | 
Engliſh merchants reſorting to Denmark, to go to the 


9 at North Bergen, 8 H. 6. c. 2. 
portation of the produce of the Duke of Burgundys 


country prohibited, till he ſhall recall his prohibition of 
Engliſh drapery, 27 H. 6. c. 1. 28 H.6.c.1. 4 Ed. 4. 


6. '$ | 
Ne to „ - qa go into 
foreign ſervice, 3 Fac. 1. c. 4. ſef. 18. 
Diſabilities of children ſent into foreign parts for edu- 
cation, without licence. 3 fac. 1. c. 5. ſeck. 16. 
Lending money to a foreign prince without licence 
prohibited, 3 Geo. 2. 6. 5. | | 


N 
| 


| 


— 


— — 


— 


2 vol. Attor. Pract. in C. P. 259, 


0 

Subjects accepting commiſſions in the Scotch brigade 
in the Dutch ſervice, to take the oaths to his Majeſty, 
29 Geo. 2. c. 17. fee. 8. 
Offences committed abroad may be tried in Creat- 
Britain, 2 Ges. 2. c. 17. ſe. 6. 

FORFIGN VOUCHER. See Vobcurs. | 

FOREJUDGHER, Forigjudicatio, Signifies a judgment, 
whereby a man is deprived, or put out of the thing in 
queſtion : It ſezmeth to be compounded of fert, i. præ- 
ter and juger, judicare. Bracton, lib. 4. tradi. 3. cap. 
5. hath theſe words, Et nen permittas quad A. capitali: 
daminus feudi illius baberet cuſlodiam berredis, c. quia in 
curia naſtra forisjudicatur de cuſladia, &c. So doth K::- 
chin ule it, f. 29. and Old Nat. Brev. fal. 44 C $1. 
And the ſtat. 5 Ed. 3. c. 9. and 21 Rich. 2. c. 12. For- 
Judicatus, with authors of other nations, ſignifieth 33 
much as baniſhed, or as defertatus in the ancient Roman 
law, as appeareth by Vincentius de Franchit, deſcis 101. 
Mathens de Aſfliadis, lib. 3. Feud Rub. 31. p. 625. 

FOREJUDGED THE COURT, Is when an officer 
of the court is expeiled the fame for ſoine offence, or for 
not appearing to an action by bill filed apamit him; and in 


the latter he is not to be re- admitted, till he (hail appear. 


2 Hl. 4. 8. he ſhall lofe his otfice, and be fore-judgrd the 
caurt. Spelman ſays, Forjudicare interdum eft male j udicaro. 

No bill ſhall be filed againit an officer, attorney, clerk 
or miniſter of the court, to be called in court, in order 


to a forejudger, until the bill be actually entered on re- 
cord, and a number roll actually put to the dill. 


Trin. 
21 Car, 2.— This rule is in a great meaſure diſuſed. 
You ingroſs the bill on a piece of parchment ſtamped 
with a double penny ftamp, which the prothonotary 
marks as entered, on being paid for the entev, and it is 
thereby ſuppoſed to be entered, though no number roll 
is put on the bill; then you curry the hill to 1f/eftminſter, 
and give it to one of the criers, uli calls the defen- 


dant in court, for which you pay him a ſhilling, after 


which you give a rule on the bill with the ſecondary for 
the defendant to „ for which you pay 1 s. 4d. viz. 


Is. for the King's duty, and for the rule 4d. and then 


you file the bill in the prothonotary's office for which you 
pay 44. And heretofore it was not neceſſary to give 
the any other notice of filing ſuch bill againſt 
him than the calling him in court as aforeſaid by the 
crier, which, as all attornies of the court were ſuppoſed 
to be perſonally preſent in court during the fitting there- 


of, was then thought to be ſufficient notice. But many 


attornies having been ſtruck off the roll on forejudgers 
for want of other notice ; and many living in ſuch remote 
parts of the kingdom, that it was impoſſible for them to 


| have notice time enough to give order for their appear- 


ance before the rule (which was a four day rule) was ex- 
pired, this practice is altered; and now, | 

Where a bill ſhall be filed againſt an attorney of the 
court, no forejudger ſhall be entered for want of appear- 
ance, if the action be laid in London or Middleſex, and 
the attorney reſides within twenty miles of London, until 
four days after notice in writing of filing ſuch bill be 
given to ſuch attorney or his agent, or left at his uſual 
place of abode, and a rule given for ſuch appearance as 
uſual ; and if ſuch attorney reſides above twenty miles 
from Londen, or the action be in any other county than 
Londen and Middleſex, no forejudger ſhall be entered till 
eight days after ſuch notice ſhall be given in manner as 
aforeſaid, and a rule to appear; the ſaid days to be ex- 
cluſive of the days of giving fuch notice. Hill. 11 G. 2. 
260. 

FORERA, Terra tranſverſalis, ſeu capitalis, A head- 
has or (as they vulgarly call it) bade-land. Cowell, 

t. 1727. 

F OREST, Foreſta, Signifies a great or vaſt wood; in 
French lieu foretier & ſauvage, in Latin locus fyloeſtris & 
ſaltuoſus. Such as have written upon the Common law, 
define it thus, Foreſta eſt locus ubi fere inbabitant wel 
includuntur, with whom agree ſeveral others. Some do 
ſay it is called Forefla quaſs ferarum flatio vel tuta man- 
foo ferarum. Mantwoad in his Foreſt Laws, cap. l. num. 
1. thus defineth it, A foreſt is a certain territory of woudy 
grounds, and fruitful paſtures, privileged for witd beafls 

and 


cap. 21. num. 1. 


0 


o of ſoreſt, chaſe, and warren, to reſt and abide in 


19s ase protection of the King, for bis princely delight and 
icuſure; which territory of ground ſo privileged, is meer. 


ed and bounded with unremveable marks, meers and 


boundaries, either known by matter of record, or elſe by 
preſcription, and alſo repleniſhed with wild beafts of venary 
or chaſe. And with great courts of vert, for the ſuccour 
of the ſaid wild beaſts ta have their abode in; for the pre- 
þ ou? and continuance of which ſaid place, together with 
the vert and veniſon, there are certain particular laws, 
privileges and officers belonging only to the ſame. The man- 
ner of making foreſts, as the ſame author well ſetteth 
down, cap. 2. num. 2. is this, the King ſends out his 
commiſſion under the Great ſeal of England, directed to 
certain dilcreet perſons, for the view, perambulation, 
meering and bounding of the place he mindeth to be a 
foreſt ; which being returned into the Chancery, procla- 
mation is made throughout all the ſhire where the ground 
lieth, That none ſhall hunt or chaſe any manner of wild 
beaſts in that precinct, without the King's ſpecial li- 
cence; after which, he appointeth ordinances, laws, and 
officers fit for the preſervation of the vert and veniſon ; 


and ſo it becometh a foreſt by matter of record. The 


properties of a foreſt are theſe in particular; firſt, A 
foreſt, as it is truly and ſtrialy taken, cannot be in the 
hands of any but the King; the reaſon is given by Man- 
wood, becauſe none hath power to grant commiſſion to be 


a juſtice in eyre or the foreſt but the King, cap. 24. num. 


1. The ſecond property is the courts; as the juffice- 

feat every three years; thrice every 

year; and the attachment once every forty days. Ilem, 
The third property, are the officers 
belonging to it, for the preſervation of the vert and ve- 
niſon: As firſt, The juſtices of the foreſt, the warden 
or kceper, verderers, feroſters, agiſtors, regarders, bai - 
liffs, beadles, and ſuch like, which you may fee, and 
their duties, in Aan waod, cap. 21. num. I, 2, 3, 4- 
But the chief property of a foreſt both by Manwood, cap. 
23- and Cromp. pag. 146. is the ; „ which, as 
they both agree, is no leſs incident to it, than.a court of 
pye-powders to a fair. Other courts and officers are 
not ſo requiſite in thoſe foreſts that are in the hands of 
ſubjeQs, becauſe they are not truly foreſfs. But if this 
fail, there remains nothing of a fereſt, but it is turned 
into the nature of a chaſe. See Chasz. The Norman 
Kings not only incloſed foreffs, but puniſhed thoſe who 
hunted and killed any of the beaſts, with the greateſt ſe- 
verity. Brompton tells us, that William, called the Con- 
queror, cauſed the eyes of the man to be pulled out, who 
took either a buck or boar; and Knighton tells us, that 
his fon William Rufus would hang a man for taking a 
doe, and for a hare he made him pay m—_ ſhillings, 
and ten ſhillings for a cony. Eadmerus, lib. 2. Pp. 48. 
mentions, that the ſame Rufus cauſed fifty rich men to 
be apprehended, and accuſed them of taking and killing 
his bucks, which they denying, they were to clear them- 
ſelves by the fire ordeal, &c. And Her. 1. made no 
diſtinction between him who killed a man or a buck, 


and puniſhed thoſe who deſtroyed the game (though not 


in the foreſt) either by forteiture of their goods, or loſs 
of limbs: But Her. 2. made it only impriſonment for a 
time: His ſon R. 1. revived the old laws for puniſhing 
thole who were convicted of hunting in the foreſt, (viz.) 
that they ſhould be gelt, and have their eyes pulled out : 


But that King afterwards aboliſhed this puniſhment, and 


appointed ſuch convicts to abjure the realm, or be com- 
mitted, or to pay a fine. Ed. 1. appointed the ſame 
puniſhin-nt, but that they ſhould be free both of life and 
limb. : 

The hiſtorians of thoſe times tell us, that New foreſt 
was raiſed by the deſtruction of twenty-two pariſh- 
churches, and many villages, chapels and manors, for the 
ſpace of thirty miles together; that this was ſo diſpleaſing 
to God, that ſeveral of thoſe Princes came to untimely 
ends in that very foreſt; and particularly that Rufus was 
there ſhot by Tyrrel; and before him, Richard, the bro- 
ther of Hen. 1. was there killed by a ſoldier; and Henry, 
who was nephew to Robert, the eldeſt fon of the Con- 
queror, did hang like Abſalom in the boughs of the ſoreſt. 
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FOR 


| Beſides New foreſt, there are 68 foreſts in England; 
13 chaſes, and more than 781 parks. The foreſts that 


| we read of in England are theſe; The foreſt of Windſor 


in Berkſhire, Cam. Brit. pag. 213. Of Pickering, Cromp. 
190. Of Sbirwoad, Id. fol. 202. Of Engleword in 
Cumberland, anno 4 H. 7. cap. 6. and Cromp. fol. 42. 
Of Lancaſter, Idem, fol. 196. Of Wolmare, Stow's An- 
nals, p. 462. Of Gillingham, Idem, p. 113. Ot Knareſ- 
borough, 21 Hen. 8. 17. Ot Waltham Caral. Brit. pag. 
328. Of Breden, Idem, pag. 76. Of White-Hart, 
Id. 150. Ot Wierſdale, Id. pag. 589. Of Lownſall, 
Ibid. Of Dean, Id. p. 266. 8 Hen. 6. 27. 19H. 7. 


cap. 8. Of St. Leonard's in Suſſex, Manwood, pag. 1. 


144. Of Waybridge and Sapler, Id. pag. 63. Of Whit- 
ney, Id. 81. Of Fekenbam, Camb. pag. 441. Of Rock- 
ingbam, Id. 396. Foreſ de la Mer. Id. 467. Of Hucke- 
Now, Id. 456. Of Aſhdown in the county of Suſſex, 37 
H. 8. 16. Of N bittlemaad and Swaſy in the county of 
N:erthampton, 32 H. 8. ca. 38. Fronſoltusad in the county 
of Somerſet, Co. li. 2. Cornwell's caſe, fol. 71. Water- 
down foreſt, Andelworth, and Dallington, all in Suſſex; 
beſides ſeveral others. Cowell, edit. 1727. 

Perſons reſiding out of the foreſt, not bound to attend 


| the common ſummons, C. de F. 9 H. 3. fl. 2. c. 2. 


— GER 


— 


3. fl. 2. c. 16. 


Ed. 3. f. 2. c. 2. 


Waſte, purpreſture and aſſarte, not to be made without 
licence, C de F. 9 H. 3. fl. 2. c. 4. 

Regards and lawing of dogs to be as accuſtomed, C. d: 
F. 9 H. 3. ft. 2. c. 5,6. | 

Swainmotes to be held but twice in a year, C. de F. 


9 H 3./t. 2. c. 8. 


Scotals and gatherings reſtrained, C. de F. 9 H. 3. fl. 
2. . 7. 25 Ed. 3. fl. 5. c. 7. | | 
Puniſhment of killing King's deer, 9 H. 3. ff. 2. 

c. 10. | | 
Noblemen going to the King may kill deer, 9 H. 3. ff. 
2. c. 11. 


Who may take toll, and of whom, 9 H. 3. fl. 2. 
14. = 

Pleas of the foreſt how to be attached and held, 9 H. 
not to have common, unleſs they 


c. 


Owners of purlieus 


will have their grounds re-united to the foreſt, Ordin. 
Foreft. 33 Ed. 1. fl. 5. 
preſentments ſhall be made of offences in the fo- 


reſt, Ordin. Foreſt. 34 Ed. 1. fl. 5. c. 1. 
The juſtices in the foreſt ſhall name the officers except 
verdurers, Ordin. Foreft. 34 Ed. 1. ft. 5. c. 2. 
Miniſters of the foreſt ſhall not be put in juries out of 
the foreſt, Ordin. Foreſt 34 Ed. 1. fl. 5. c. 3. 
Puniſhment of ſurcharges i» the foe 
34 Ed. 1. fl. 5. . 4. | 
Common reſtored in the foreſt after | 


| Ordin. Foreſt. 34 Ed. 1. ft. 5. c. 6. 


The puniſhment for offences in greenhue, Conſuet. & 
. Foreſt. incerti t A 
Of — * roy 2 3 


Concerning aſſart and purpreiture, ibid. ſect. 4. 
For offences in hunting, ibid. ſe. 7, &c. 
The manner of making agiſtment and pannage in the 
foreſt, ibid. ſe. 1 4. | 
Concerning cattle treſpaſſing, ibid. ſe. 15. 
Perſons unduly impriſoned by the miniſters of the fo- 


reſt, ſhall have a bomine replegiando, 1 Ed. 3. fl. 1. c. 8. 


Perambulation to be as in time of King Ed. 1. 1 Ed. 3. 


fe. 2. c. 1. ; . 


The owner of woods may freely take his efforers, 2 
Foreſters gathering nothing ithout conſent, 25 Ed. 3. 
4 | | 


c 43 
d. 3. e. 4 | 
Indictments of the ſwainmote to be without fees, 
46 Eu. 3. | 

The jury ſhall give their verdicts of treſpaſs in the 
foreſts, in the ſame place where they receive their charge, 

R. 2. c. 3 

F None ſhall be impriſoned within the foreſt without in- 
dictment or mainoure, 7 R. 2. c. 4. 


The 


SS. 


ſpring for ſeven years, 22 Ed. 4. c. 7. 
Diſcharge of the offices in the foreſt of [nglewood, 
H. 7. c. 6. 

* Opprefions inthe foreſts in Wales prohibited, 27 H. 8. 


e. 7. 

The King ſhall have chaſe and warren in the grounds 
of on-Court, 31 H. g. c. 5. f 

The juſtices of the foreſts may make deputies, 32 [7. 8. 
c. 35. 

Phe foreſts reſtrained to the known bounds of 21 
Fac. 1. 16 Car. 1. 16. 

No place ſhall be deemed a foreſt but where courts 
have been held, or verdures choſen, within 60 years before 
the reign of King Charles 1. 16 Car. 1. c. 16. ſed. 5. 

Commiſſioners to aſcertain the bounds ot foreſts, 16 
Car. 1. c. 16. ſet. 6. | i : 

Owners ot tenements, c. to enjoy ancient common, 
Sc. 16 Car. 1. c. 16. ſe. 9g. The bounds of the foreſt 
of Dean aſcertained, 20 Car. 2. c. 3. 

Saving of right of common, 20 Car. 2. c. 3. ſe. 11. 

And of miners, 20 Car. 2. c. 3. ſed. 12. 

Coal- mines, Ec. for what terms to be leaſed, 20 Car. 
2. c. 3. ſect. 18. 

For preſerving timber in New foreſt, 9 & 10 N. 3. 


ight of common, &c. how to be enjoyed, 98 10 
N. Z. c. 3b. ſecl. 7. | 
Warrants of chief juſtices in eyre or officers of the 


c. 


forelt exempted from ſtamp duty, 10 Aun. c. 26. ſe. 74. 


Penalty on officers þ foreſts 4 * confedeiating 
with deer-ſtealers, 5 Geo. 1. c. 15. fecl. 5. | 
Keepers, fc. may ſeize inſtruments uſed in unlawful 
cutting of trees, 4 Geo. 3. c. 31 . 
FORESTAGIUM, (Er int guieti de tbealanes & paſ- 
ſagio, & de foreſtagio, & theoloneo S viarum fo- 
reſtam meam contingentium. — 308 3 9. 99.8 

Seems to fignify ſome duty or tribute pay able to t 
xn ag a Fora or ſuch like. It may like- 
wiſe be taken for a right to uſe the foreft, or a payment 
for the right, or rather a taking of reaſonable effovers 
there. Cowell, edit. 1727. 


"my Ss Signifies the buying or 
n or other merchandiſe, by the 


way, before it comes to any market or fair to be ſold; or 
by the way as it comes from beyond the ſeas, or otherwiſe, 
toward any city, port, haven, or creek of this realm, to 
the intent to ſell the ſame again at a-more high and dear 
price. 52 H. 3. fat. 6. Weſt. part. 2. Symbol. tit. 
| Indifiments, ſedi. 64. Cowell. 


i ng, and . 
ns riboſe iow 


. Of the offences of foreflalling, ingroſſing, and regrating 
by * 3 * is, by the common antes of the 
parliament was made concerning 


accuſtomed hour, or by buying and ſelling 
ſame thing in the ſame market, or by any 
highly criminal at Common 
y came under the 
notion of Treg; 3 which included ingroſſing, 
regrating, and all kinds of offences of this nature. 1 
F. C. 234. 43 J 38. 3 Inft. 195, 196- 


The owner of a wood, after cutting it, may incloſe the | 


ny 


— i 


F 0K 

And ſurely there can be no attempt of this kind, 
but muſt be lookes! upon as an high offence againit the 
publick ; as it apparently tends to put a check upon 
trade, to the general inconvenience of the people, by 
putting it out of their power to ſupply themſelves with a 
commudity, without an unreaſonable expence; which 
often proves extremely oppreſſive to the poorer fort, and 
cannot but give juſt cauſe of complaint to the richeſt. x 
Flaxek. P. C. 23.4 

But it bath been refolved, that any merchant, whether 
he be a ſub;ect or a fercigner, bringing victual-, or any 
other merchandiſe into the realm, may fell the lame in 
groſs ; but that no perſon can lawfully buy within the 
realm any merchandiſe in grols, and ſell the {ame in groſs 
again; becauſe, by ſuch means, the price will be inhanced; 
tor the more hands any merchandiſe paſſeth through, the 


dearer it muſt grow; becauſe every one will make his 


profit of it: and if ſuch practices were allowable, a rich 


man might ingroſs into his hands a whole commodity, 
| and then fell it out at what price he ſhould think fit; 


which is of ſuch dangerous conſequence, that the bure 
ingroſſing of a whole commodity, with intent to ſell it at 


an unreaſonable price, is an offence inchcteble at the 


Common law. whether any part thereof be toid by the 


ingroſſer or not. 1 Hawk. P. C. 234. 3 Injt. 196. 
H. P. C. 152. 


And fo jealous is the Common law of all practices of 


this kind, that it will not fuſt-r corn to be fold in the 


ſheaf; perhaps for this reaſon, becauſe, by fch meins, 
the market is, in effect, tore ſtalled. 1 Tre. J. C. 
235. 3 Af. 197. H. . C. 152. | 

As to the manner whereby ctfences of this rind are 


| puniſhable by the Common law, it is ſaid, thar, by an 


ancient ſtature, the offender was to be giievuuily amer- 
ced for the farſt offence ; for the ſecond, to be condemned 
to the pillory; tor the third, to be impriſoned ; and for 


the fourth, to be compelled to abjure the vill: And there 
| ſeems to be no doubt, but that, ar this day, ali offenders 


of this kind are liable to a fine and impriſonmen', an- 
ſwerable to the heinouineſs of their offences, upon an in- 
dictment at Common law. 1 Hawk. P. C. 235. 3 Inft. 
197. H. P. C. 152. 


2. The flatutes againſt foreflalling, ingroſſing and re- 
grating. 


Stat. 51 Hen. 3. fl. 6. ſed. 1. Firſt, Six lawful 
men ſhall be ſworn truly to gather all meaſures of the 
town, viz. buſhels, half and quarter buſhels, gallons, 
pottles and quarts, as well of taverns as of other places : 
Meaſures and weights, viz. pounds, half pounds, and 
other little weights, wherewith bread of the town, or 
of the court, is weighed: and upon every mealure, 
buſhel, and weight, the name of the owner ſhall be 
written, and likewiſe they ſhall gather the meaſures of 
mills: After which, twelve men ſhall ſwear to make 
true anſwer to ſuch things as ſhall be demanded of them 


in the King's behalf upon the articles here following; and 


ſuch things as be ſecret, they ſhall utter tccretly, and 
anſwer privately. g 3 | 
The remainder of this ſection relates ti the a/ſize of bread 
and ale; but ſo much of it as relates to the aſjiz2 of bread 
is repealed by ſtat. 31 Ges. 2. cap. 29. 
ect. 3. Alſo, if there be any that ſell by one mea- 


| ſure, and buy by another; alſo, if any do uſe falſe ells, 


weights, or meaſures; and if any butcher ſell contagious 
fleſh : Alſo, they ſhall inquire of cooks that feethe fleth, 
or fiſh, with bread, or water, or otherwiſe, that is not 
wholeſome, or after that they have kept it fv long that 


it loſeth its natural wholeſomeneſs, and then ſeethe it 


again, and ſell it ; or if any buy any fleſh of Few, and 

then fell it to Chriſtians: And alſo foreſtallers that buy 
any thing before the hour, or that paſs out of the town 
to meet ſuch things as come to the market, to the in- 
tent they may ſell the ſame in the town unto regrators. 
When a quarter of barley is ſold for two ſhillings, then 


four quarts of ale ſhall be fold for one penny; when for 


two ſhillings and fix-pence, then ſeven quarts for two- 


pence; 
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perce; when for three ſhillings, 
penny; when for three flullings and ſix- pence, then five 
quarts for two- pence; when for four ſlullings, then two 

ts at one penny. 

W 12 Sc. Iucert. temp. c. 10. (made 
during the reigns of King Hen. 3. King Edu. 1. of 
King Edu. 2. but uncertain when, or in which of their 
times. Hawk. Stat. vo“. 1. p. 180.) No foreſtaller thall 
be ſuffered to dwell in any town, who manifeſtly is an 

preſſor of the poor, a publick enemy of the country ; 
| who, meeting grain, fiſh, herring, or other things com- 


ing to be fold, doth make haſte to buy them before an- 


other; (thirſting after wicked gain, oppreſſing the poor, 
and deceiving the rich ; and, by that means, goeth about 
to ſell the ſaid things much dearer than he that brought 
mem; who cometh about merchant- ſtrangers, and of- 
| fereth them his help in the ſale of their wares 3 and in- 
formeth them, that they may ſell their wares dearer 
than they meant to have done: He that is convicted 
thereof, the firſt time, ſhall be amerced, and ſhall loſe 
the thing ſo bought, according to the cuſtom of the 
town ; he that is convicted the ſecond time, ſhall have 
judgment of the pillory ; the third time, he ſhall be im- 
prijoned and ranſomed; the fourth time, he ſhall avjure 
the town; and likewiſe they that give them counſel, 
help, or favour. | 

Stat. 23 Edw. 3. cap. 6. Butchers, fiſhmongers, re- 
grators, hoſtlers, brewers, bakers, 


reaſonable price; and, if any ſell victuals in other man- 
ner, and (hereof be convicted, [viz. by ſuit in the coun- 
ty, wapentake, tithing, or ſuch other the King's courts, 


as appears by 23 Ed. 3. cap. 4.] he ſhall pay double the 


ſame that he received to the party damnified ; or, in de- 
fault of him, to any other that will ſue: And the 
mayors and bailiffs of cities, boroughs, market towns, 
and others, and of the ports and other places, ſhall have 

power to inquire: And in caſe the mayors and bailiffs be 
negligent, and be thereof convict before the juſtices aſ- 
ſigned, they ſhall pay the treble of the thing fold to the 
party damnified ; or, in default ef him, to any other 
that will ſue, and be grievouſly puniſhed towards the 


Stat. 25 Ed. 3. ſt. 4. c. 3. The foreſtallers of wines, and 
other viduals and merchandizes that come to the towns 
of England by land or by water, if they be thereof at- 
tainted at the ſuit of the King or the party, before 
mayor, bailiff or juſtice, thereto aſſigned, or eliewhere 
in the King's court, and if they be attainted at the 
Kiag's ſuit, the things ſoreſlalled ſhall be forfeited to the 
King, if the buyer hath made gree to the ſeller: And if 
he hath not made gree of all but earneſt, the buyer ſhall 
incur the forteiture of as much as the foreſtalled goods 
amounted to; and if he have not whereof, then he ſhall 
have two years impriſonment and more, at the King's 
will: And it he be attainted at the ſuit of the party, ſhall 
have one half of ſuch forfeit, or the price, of the King's 
gift, and the King the other half. 

Confirmed by 2 Ric. 2. ſtat. 1. cap. 2. 

Stat. 27 Ed. 3. cap. 11. 
their wares to the cities, towns, or ports, within the 
realm, may ſalely ſell them ; and no perſon ſhall go by 

land or water towards ſuch wares, to foreſtall them, or 
give earneſt tor them, betore they come to the port, nor 
enter into the ſhips tor ſuch cauſe, till the merchandize 
be ſer to land to be fold ; upon the pains contained in the 
third article, di. the pains of felony ; but the penalty is 
pot in uſe in this cafe ; perhaps from the laws of the ſta- 
ple becoming obtolete by the loſing of Calais, whither all 
the ſtaples were removed by Ed. 3. and H. 4. [See flat. 
2 H. 5. ſtat. 1. cap. 6. and 2 H. 6. c. 4. and 3 H. 6. cap. 
4. concerning the ſtaple, in the ſtatutes at large] the pe- 
nalty ot death in the ſaid third article is allo repealed by 
38 El. 3. flat. 1. cap. 6; but the forfeiture of lands and 
od remains by that ſtatute. 

Stat. 31 J. 3. H. 1. cap. 10. Every man that 
bringet!: victuals to London, may freely fell the ſame 
without being interrupted by fiſher, butcher, poulterer, 


v; other ; and the mayor and aldermen may redteſe the 
VOI. II. Nao. 78. 


then three quarts for a | 


poul:erers, and other 
ſellers of victuals, ſhall be bound to ſell the ſame for a 


All merchants that bring 


0 


— 


taxed by ſuch proclamation, under th 


| ſhall forfeit, for the firſt offen 


| fonment; and fer the ſecond ofence, 
Sc. and tor the third, 40. Se. and, it any fact con 
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defaults of fiſhers, butchers and poulterers, as of thoſe 
that eil bread, ale, or wine, notwithſtanding charters of 
frarchies, ſtatutes, cuttoms, or privileges; and the 
mayor and aldermen ſhall do the fame, upon the pain in 


| 28 Ed. z. cap. 10. [ viæ. tor the firit defavit one thou- 


land marks to the King, for the ſecond two thouſand 
marks, and for the third default, the ſranchiſes of the 
city ſhall be taken into the King's hands :] So that the 


puniſhment be not made in refpe&t of any ſingular 


profit. 


Stat. 6 Ric. 3. cap. 10. Allens being of the amity of 
the King, and coming within the city of Landen, and 


other cities and towns with ſh and other victuals, ſhall 
be under the ſpecial protection of the King; and they 


may fell and make their profit at retaii or in groſs. 
Enfurced by 14 Hen. 6. cap. 6. 


Stat. 13 Ric. 2. cap. 8. Victuallers ſhall have reaſonable 


gains, according to the direction of the juſtices of the peace, 


| and no more, upon pain to be grievouſly puniſhed ac- 


cording to the dilcretion of the juſtices, where no pain 
is limited in certain. And ſheriffs, ſtewards of fran- 


chiſes, mavors and bailiffs, and all others that have aſſiſe 
of bread and ale, ſhall take no amercement cr fine for any 


default touching the aſſiſe for which a man ought to have 
bodily puniſhment. And mayors, c. that have the ſur- 
vey in cities, Ic. ſhall put the ſtatute 23 Ed. 3. cad. 6. in 
execution. Confirmed by 4 H 8. cap. 25. 

Stat. 1 Hen. 4. cap. 17. The ſtat. 6 Ric. 2. cap. 10. 
ſhall be duly executed, notwithſtanding the letters pa- 
tent granted to the contrary to the fiſhmongers cf Lan- 
don, by the late King Richard. 


Stat. 25 Hen. 8. cap. 2. ſe. 1. enacts, That to re- 


medy the frequent riſe of the price of cheeſe, butter, ca- 


pons, hens, chickens, and ocher neceſſary viduals for 


man's ſuſtenance, by ingroſſing and regrating the ſame; 


the Lord Chancellor, and other high officers of ſtate, 
&c. may, upon complaint of any iniancing of the prices 


of ſuch viQtuals without ground or reaſonable cauſe, in any 


part of the King's dominions, ſet and tax reaſonable prices 
of ſuch victuals: And that after proclamation made of 
ſuch prices, all farmers, owners, broggers, and all other 
victuallers whatſoever, having or keeping any ſuch victu- 


als to the intent, to fell, ſhall ſell the ſame to ſuch of the 


King's ſubjects as will buy them, at ſuch prices as ſhall be 
e pains to be limited 

in the ſaid proclamation. | 
Seat. 2. All farmers, owners, broggers, and other victu- 


 allers, keeping any of the faid victuals to the intent to fell, 
\ ſhall fell at fuch prices as ſhall be ſet by the proclamation, 
upon the pains limited in the proclamation. 


Sect. 3. Provided, that the officers of the cities, bo- 
roughs, or towns corporate, and all other perſons having 
authority to ſet prices of ſuch victuals, may fet ſuch 


prices in ſuch manner as it tlic ſaid act had not been 


made, 


Stat. 2 & 3 Ed. 6. cap. 15. enacts, That it any 


| butchers, bakers, poulterere, brewers, cooks, coſter- mon- 


gers or truiterers, ſhall conſpire, covenant, promiſe, or 
make any oaths, that they ſhall not fell their victuals but 
at certain prices; or it any artificers, workmen or la- 


| bourers, do conſpire, cuvenant, promite together, or make 


any oaths, that they ſhall not make or co their works but 


at certain price or rate, or ſhall enterprite, or take u 
| them to finiſh what another hath begun, or ſhall do = 


certain work in a day, or ſhall not work but at certain 


hours and times; every ſuch perſon fo conipiring, Sc. 


» fe ce, 10. and if he not 
the ſame within ſix days, thall ſuffer twenty hell ours 
ſhall forfeit 29 1. 
ſpi- 


racy, covenant, or promite, be mile, by any fociety, bro- 


therkood, or company of any cratr, mvilery or UCCUupa- 
tion, ot the victuallers above-mentioned, with the re- 
fence or conient of the more part of them, that then 
immechately upon ſuch att of conſpiracy, C. over and 
be ſides the particular puniſhment before appointed, their 


corporation Noll be &ffolved 5 and that the faid offences 
mall be determine | 


Conte! ct. 


y 


5 7 * '} F. « —— 7 , 
the ane, fiffions of tte peace, or 


Revived 
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Revived, continued, and confirmed by 22 & 23 Car. 2. 
cap. 2. .. 19; which is nzw expired. Query, Therefore, 
is this act now in force ? 

Stat. 3 & 4 E4. 6. cap. 21. ef. 1. No perſon ſhall 
duy to ſell again, any butter or cheeſe, unleſs he ſell the 
ſame again by retail in open ſhop, fair, or marker, and 
not in groſs, on pain of double value; halt to the King, 
and half to him that will ſue. : 

$2. 2. This act ſhall not extend to innholders or vic- 
tuallers. | : 

Se. 3. Provided that the word retail, mentioncd in 
this act, ſhall be expounded only where a weight of cheeſe, 
[viz. 225 pounds, in ſome places 256, in others 336. 
Delton's Country Fuftice, cap. 112.] or a barrel of butter, 
or leſs quantity, and not above ſhall be fold, at any time, 


to any perton in open ſhop. : 5 
But * principal ſtatute relative to foreſtalling, in- 


groſſing, and regrating, is the 5 & 6 Ed. 6. cap. 14. 


which is as follows: 3 

Stat. 5 ©& 6 Ed. 6. c. 14. Albeit divers good ſtatutes 
per ctoſore have been made againſt fereſtallers of mer- 
chandizes and victuals, yet for that good laws and ſtatutes 
againſt regraters and ingroſſers of the ſame things have 
rot been heretofore ſufficiently made and provided, and 
alſo for that it hath not been perfectly known what 
perſon ſhould be taken for a foreſtaller, regrator, or in- 
groſſer, the ſaid ſtatutes have not taken good effect, ac- 
cording to the minds of the makers thereof: Therefore, 
Be it enacted and declared by the King our Sovereign 
Lord, with the aſſent of the Lords Spiritual and Tem- 
pora!, and the Commons, in this preſent parliament aſ- 
temblcd, 2nd by the authority of the ſame, that what- 


ſoever perfon or perſons, that after the firſt day of May | 


next coming, ſhall buy, or cauſe to be bought, any mer- 
chandiſe, victual, or any other thing whatſoever, coming 
by land or by water toward any market or fair, to be 
fold in the ſame, or coming toward any city, port, ha- 
ven, creek, or road of this realm, or Wales, from any 
parts beyond the ſea, to be fold, or make any bargain, 
contract, or promiſe, for the having or buying of the 
ſame, or any part thereof, ſo coming as is aforeſaid, be- 
fore the ſaid merchandiſe, victuals, or other things, ſhall 
be in the market, fair, city, port, haven, creek or road, 
ready to be fold; or ſhall make any motion by word, 


letter, meſſage, or otherwiſe, to any perſon or perſons, 
for the inhancing of the price, or dearer ſelling or any | 


thing or things above mentioned; or elſe diſſuade, move 
or Hir any perſon or perſons coming to the market or the 
fair, io abſtain, or forbear to bring or convey any of 
the things above rehearſed, to any market, fair, city, 
port, haven, ercek or road, to be ſold as is aforeſaid ; 
thall be deemed and taken, and adjudged for a foreſtaller. 

Sect. 2. Further, Be it enaQed, c. "That whatſoever 
perſon or perſons, that after the ſaid firſt day of Muy 
Mall by any means regrate, obtain, or get into his or 


their hands or poſſeſſion, in a fair or market, any corn, 


wine, fiſh, butter, cheeſe, candles, tallow, ſheep, lambs, 
calves, ſwine, pigs, geeſe, capons, hens, chickens, pi- 
geons, conies, ot other dead victual whatſoever, that ſhall 
"be brought to any fair or market within this realm, or 
Ialee, to be ſold, and to ſell the ſame again in any fair or 
market hoiden or kept in the ſame place, or in any other 
ſair or market within four miles thereof, ſhall be ac- 
cepted, reputed, and taken for a regrator or regrators. 

Sect. 3. And be it alſo enacted, Se. That whatſoever 
perſon or perſons, that, after the ſaid firſt day of May, 
'Gaall ingroſs or get into his or their hands, by buying, 
contracting, or promiſe taking, other than by demile, 
grant, cr leaſe of land or tithe, any corn growing in the 
fields, or any other corn or grain, butter, cheetc, fiſh, 
Er other dad victuals whatfoever, within the realm of 
{roland, to the intent to fel! the ſame again, ſhall be ac- 
cepled, reputed and taken an unlawful ingrofſer or in- 
Sroſſers. 

$-:3. 4. And if any perſon or perſons ſhall, at any 
time aher the ſaid ficſt day of May, offend in any of the 
things balore recited, and being thereof convicted and 
attainted by the laws of this realm, or after the form 
bercalter mentioned, ſhall, fer his or their firſt offence, 


K — 


— 


| 


| 
| 
| 


| have or ſuſfer impriſonment for the 


— —_J_ 


dead victual above mentioned, being 


duying of any corn, fiſh, butter, or ch 
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of two months; 
without bai] or mainprize ; and fhall alſo loſe and forfeit 
the value of the goods, cattle and victual, fo by him or 
them bought or had. 

Sc. 5. And if any perſon lawfully convicted or attainted 
of or fur any of the offences aboveſaid, be thereof eftioons 
lawfully convicted or attainted, that then every perſon or 
perſons ſo offending ſhall have and ſuffer, for his or their 
ſaid offence, impriſonment by the ſpace of one halt year, 
without bail or mainprize, and ſhall loſe double the value 


of all the goods, cattle and victual, ſo by him bought or 


had, as is aforeſail. 
Sect. 6. And if any perſon, being lawfully twice con- 
victed or attainted of or for any of the ſaid offences, thaN 


eftſoons offend the third time, and be thereof lawfully 


convicted or attainted, that then every ſuch perſon, for 
the ſaid third offence, ſhall be ſet on the pillory in the 
city, town or place where he ſhall then dwell and in- 


habit, and loſe and forfeit all the goods and cattle that he 


or they have to their own uſe, and alſo be committed to 


| Priſon, there to remain during the King's Majeſty's plea- 


ſure. | 
Sect. 7. Provided alway, and it is enacted and declared 
by the authority aforeſaid, That the buying of any ſuch - 


| barley, bigg, or oats, as any perſon or perſons (not fore- 
ſtalling) ſhall buy to convert it into malt or oatm-al, in 
his or their own houſe or houſes, and fo ſhall be con- 


verted in deed, or the buying of any ſuch thing by any 


ſuch fiſhmonger, butcher or poulterer, as concern his or 


their own faculty, craft or myſtery, (otherwiſe than by 


foreſtalling) which ſhall ſell the ſame again upon rea on- 


able prices by retail; or the taking of any cattle, corn, 
grain, butter, cheeſe, or any other thing above mentioned, 
reſerved without fraud or covin, upon any leaſe for term 
of life or lives, year or years, heretofore made or here- 
after to be made; or the buying of any wine or other 
apt and meet for 
man's ſuſtenance, by any innholder or other vicualler, to 
ſell the ſame by retail within his houſe, or to any of his 
neighbours for their ſuſtenance, for reaſonable prices ; or 


the buying of any dried or ſalted fiſh, herring or ſprats 


(not foreſtalled) and fold for reaſonable prices; or the 
» by any ſuch 
badger, lader, kidder or carrier, as ſhall be aſſigned and 
allowed to that office or doing, by three juſtices of the 


peace of the county where the ſaid badger, lader, kidder, 


or carrier ſhall dwell, which ſhall ſell or deliver in open 
fair or market, or to any other victualler, or to any other 
| perſon or perſons, for the proviſion of his or their houſe 


or houſes, all ſuch corn, grain, butter and cheeſe, as ary 
ſuch perſon ſhall buy or cauſe to be bought, and that 
within one month next after he ſhall ſo buy any fuch 
corn, grain, butter or cheeſe, ſo that the ſame ſhall be 
bought without foreſtalling; or elſe that any common 
proviſion made, or hereafter to be made without fraud or 


covin, by any perſon or perſons, of any of the things 


aboveſaid, for any city, borough, or town corporate, or 
for proviſion of victualling of any ſhip, caſtle or fort 
within the King's dominions, without foreſtalling, which 
ſhall be employed only to that uſe and purpoſe ; or the 
buying and providing of any of the victuals above men- 


tioned, neceſſary and requiſite for the furniture and pro- 


viſion of the inhabitants of Calice, Guiſnes and other the 
marches of the ſame, or of the town of Berwick, Holy 


and, or the marches of England againſt Scotland, whicl 


without traud or covin, ſhall be tranſported and conveyed, 


as ſoon as wind and weather may ſerve, to ſuch of the 


places aforeſaid for the which the tame ſhall be providcd, 
ſhall not be in any wiſe deemed, adjudged, or taken any 
offence contrary to this act. ; 
Sets. 8. And it is alſo further enacted by the authority 
aforeſaid, That if any perſon or perſons, after the firit 
day of Alay next coming, having ſufficient corn and grain 
for the proviſion of his or their houſe or houſes, and 
flowing of their grounds for one year, do buy any corn 
in any fair or market, for the change of bis or IH cif ted, 
and do not bring to the ſame fair or warket, he fame 
day, ſo much corn as he ſhall fortune to buy lor lis ſecd, 
and ſell che lame, it he can, as the price et corn then 
| | gocth 
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poeth in the ſaid market or fair, that then every ſuch per- 
{na or perſons to buying corn for ſeed, ſhall forfeit and loſe 
the double value of the corn fo bought. 

$-#. a. Or it any perſon or perſons, after the ſaid 
fit day of Afay, ſhall buy any manner of oxen, ronts, 
fteers, kine, heiters, calves, ſheep, lambs, goats or kids 
living, and ſell the ſame again alive, unleſs he or they do 
keep and fecd the lame by the ſpace of five weeks in his 
or their own houſes, ground, ferm ground, or elle in 
ſuch ground or grounds where he or they have the herh- 
age, or common paiture, by grant or preſcription; that 
then every perſon or perſons fo buving and felling again, 
ſhall loſe the double value of the cattle or things fo bought 
and fold again: the one moiety of all which forfeitures 
afore rehearſed ſhall be to the King, and the other moiety 
to him or them that will ſue for the ſame, in any of the 
King's courts of record, by bill, pl.tnt, action of debt 
or information; in the which bill, plaint, action or infor- 
mation, no wager of law, eſſoin or prutection, ſha!l be ad- 
mitted. | 

$e4. 10. Be it further enacted, &c. That the juſtices 
of the peace in every county within this realm, or M ales, 
at their quarte t- ſeſſions, ſhall have full power and autho- 
rity, by virtue of this act, to enquite, hear and determine 


all and every the defaults and ofiences perpetrated, com- 


mitted or done contrary to this act, within the ccunty 
where any ſuch ſeſſions ſhall be kept, by inquiſition, pre- 
ſentment, bill or information before them exhibited, and 
by examination of two lawful witneſſes, or by any of the 
fame ways or means, by the diſcretion of the faid juſtices, 
and to make proceſs thereupon, as though they were in- 
dicted before them by inquiſition or by verdi& of twelve 
men or more; and upon the conviction of the offender, 
by information or ſuit of any other than the King, to 


make ex:iraQs of the one moiety of the forfeitures to be | 


levied to the King's uſe, as ie ule to do of other fines, 
iſſues and amerciaments grown in the ſeſſions of peace; 
and to award execution of the other moiety for the com- 
plainant or in{vo1er againſt the offender, by fieri facias or 
capias, as the King's juilices at Meſtminſter may do and 
| uſe to do: And it any ſuch conviction or attainder ſhall 
hereafter happen to be at the King's ſuit only, that then 
the whole forfeitures to be extracted and levied to the 
King's uſe only. | 
Sect. 11. And it is further enacted, c. That what- 
ſoever perſon ſhall, at any time hereafter, be puniſhes by 


virtue of this act, for any thing mentioned in this at; | 


that then the ſame perſon ſhall not otherwiſe be vexe.!, 
troubled, fned, or put to any pain or puniſhment for 
that thing wherelore he or they ſhall have been fo pu- 
niſhed. 

Sect. 12. Provided always, and it is enacted by the 
authority aforeſaid, "That it ſhall be lau ful to every per- 
ſon or perlons, which ſhall be aſſigned and allowed, by 
three juſtices of the peace of the county where he ſhall 


dwell, thereunto, to buy (otherwiſe than by foteſtalling) 


corn, grain or cattle, to be tranſported or carried by 
water from any port or place within this realm, or Wales, 
unto any port or place within tle ſaid realm or dominions, 
if he or they ſhall, without fraud or covin, fhyp or em- 
bark within forty days next alter he or they ſhall have 
bought the fame, or taken covenant or promiſe for the 
buying thereof, and with ſuch expedition and diligence 
as wind and weather will ſerve to carry and tranſport the 
lame to ſuch port or place, as his or their cockets hall de- 
Clare; and there to difſbark, unlade and fell the fame, 
and do bring a true certificate thereof from one juſtice of 
peace of the cout y, or mayor or bailiff of the town cor- 
porate wh nne ſame fhali be unladen, and alſo of the 
cuſtom . . the port where ſuch unlading ſhall be, of the 
place and day where the ſaid corn or cattle thall be dif- 
barked, unladen and fold, to be directed unto the cuttomer 
and comptroller of the port where the ſame were em- 
barke ; any thing mentioned in this act to the contrary 
not w:tl.ftanding, 

Sect. 13. And over that, that at all times hereafter, 
v hen wheat thall be commonly at the price of fix ſluilings 
and eight pence the quarter, or under, malt and barl.y at 


, 


| 


—_— 


_ 
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three ſhillings and ſourpence a quarter, or under, cats or 
vats malicd at te price of 2 ſhillings the avarter, or un- 
der, peate or beans at the price of tour fillings the quar- 
ter, or under, and rye or miſteline at the price of five ſhill- 
ings the quuter or under; and which quarters ſhall be 
intended to be of London meaſute; that then it hail be 
lawful to every perion or perten (not fore(tiling) to bay, 
engrof; and keep in his or their granaries or houſes, ſuch 
corn of the kinds xfor-faid, as without fraud or covin hall 
be bought at or under the prices atore exprevicd ; any 


thing in this act to the contrary notwitnitanding, 


Se2. 14. Provided alwai:, ani be it enacted by the 
authority afureſarl, "That this act, or any thing therein 
contained, extend not to charges any perten ur perions for 
any tie Offences above mentionec;, tleſs he or they be 
tlued for the fame within two years next after ſuch oflence 
done or commute]. Inis act to endure until the end of 
the next ratliament. | 

Sett 15. Provided *Iwavys, and he it enafted by the 


authority forctzil, That it ſhall be lawtul to all and 
every the {ung's Aojly's fubjeQs now dwelling or in- 


hb ting, or that here af er ſhall dwell or inhabit within 


one mile ot the men fra, to buy all manner of fiſh, 
(freſh or laued (ot for-(ailing the fame) and to fell the 


fame again at rraſonahle prices; this act, or any thing 
therein contained to the contrary in any wile notwith- 
ſtanding. ; : 

Set. 16. Provided alſo, and be it enafted by the au- 
thority aforeſaid, "hat it thall be lawful to all and every 
perſen and perſons, krown for a common drover or 
drovers, being licented, authorized and allowed in writing 
by three juſticcs of the peace, whereof ore to be of the 
quarum, ot the county or. counties where the fame drover 
or drovers ſhall be moſt abiling and dwelling, to buy 
cattle in any ſuch ſhires or counties where drevers have 
been wont, in times paſt, accuſtomably to buy cattle at 
their free liberty and pleaſure, and to ſell the ſame as is 
aforeſaid. at reaſonable prices, in common lairs and mar- 


| kets, diſtant from the place or places whereof he or they 
- ſhall buy the ſame, forty miles at the leaſt, fo that the 


ſame cattle be not bought by way of foreſtalling ; this 
aQ, or any thing therein contained to the contrary in any 


vile notwithflanding. 


$28. 17. Provided always, That ſuch licence of juſtices 


of peace thall not endure above one year, unleſs the ſame 


be yearly renewed by ſo many juſtices as is aforeſaid. 


Made perpetual by 13 Eliz. cap. 25. 
By ſtat. 5 Eliz c. 12. ſect. 4. No drover of cattle, 


| badger, lader, kidder, carrier, buyer, or tranſporter of 


corn or grain, butter and cheeſe, be from and after the 
feaſt ol Eaſter next alter the firit day of this preſent par- 


liament, licenſed, admitted, afligned. or allowed to thoſe 


offices or doings, or to any of them, but only in the 


general and open quarter-{cflions of the peace, to be ho!Jen 


in the ſhire where ſuch perſon or perſons fo to be ad- 
mitted, aſſigned or allowed, doth or thall du dll, and hath 


or ſhall have dwelled there by the ſpace of three years 


next before the teſt? of his ſaid licence. And that no 
perſon or perſons, after the firſt day of May next coming, 


be admitted to the ſaid offices or doings, or to any of 


them, but ſuch only as be or have been married men, 


and ſhall be, at the time ot ſuch licence to be granted, 


houſholders, and not houſhold ſervants, nor retainers to 
any perſon or perſons, and of the age of thirty years at 
the leaſt: And that all licences being made and granted, 
as is aboveſaid, ſhall have countenance and be good only 
for one year next after the date hereof, and tor no more 
nor longer time. 


Sec. 5. Which ſaid licences and every of them ſhall 


bear date of the day and place where the ſaid ſeſſions ſhall 
de holden, and ſhall be ſigned and ſealed with the proper 


hands and ſeals of three of the ſaid juſtices of the peace, 
being preſent at the ſame ſeſſions, at the leaſt ; whereof 
one io be of the gucrum; upon pain that every perſon or 
perſuns that ſhall take any licence contrary ta; this ordi- 
nance, to loſe and forteit to our Sovereign Lady the Queen, 


her heirs and ſucceſſors, five pounds ſlerling: And that 


all lieences made and granted, or hereat:er to be made 


ark 
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otherwiſe than is before expreſſed, ſhall from 
and after the ſaid firſt day of May next coming be void 


and of none effect. 
9265 6. And further, Be it enacted, &c. That the 


and 


juſtices of the in the ſaid general and open ſeſſions 
wal or may, he chats diſcretions, take bond and ſurety, 
from time to time by recognizance, of ſuch as fhall be 
admitted, or allowed hereatter a common drover of cat- 
tle, badger, lader, kidder, carrier or buyer of corn, grain, 
butter or cheeſe, that they or any of them ſhall not, 
by colour of his or their lic-nce, foreſtall. or ingroſs, or 


otherwiſe practiſe or do any a& or thing contrary to the 


tenor and true meaning, or in defrauding the ſaid former 
ſtatute, or of any matter or thing therein contained: 
All which licences, and every of them, and the ſaid re- 

i „ ſhall be made and written by the clerk of 
the peace of every county where ſuch licence ſhall be 
granted, or by his lawful deputy, and by none other per- 
fon or perſons ; And every perſon that ſhall have any 
ſuch licence, ſhall pay to the clerk of the peace, or his 
depu:y for making thereof, twelve-pence at the moſt ; 
and for every recognizance in form aboveſaid, to be made 
and acknowJedged, eight-pence at the moſt ; and for re- 
giſtering of the ſame licence and recognizance, four- 
pence at moſt : For which ſaid fee, the ſaid clerk, or 
| his deputy, ſhall have and keep one regiſter-baok, and 
therein ſhall regiſter and write all the names, ſurnames, 
and dwelling places of ſuch as ſhall be licenſed, as afore- 
ſaid, with a brief declaration or entry of the ſaid licence, 
and of the day, time, and place where ſuch licence or 
licences ſhall be granted: Which book or regiſter the 
faid clerk of the peace, or his deputy, ſhall have and 


bring to every ſefſions, to the intent that it may appear 


what number of licences be and ſhall be from time to 
time granted, whereby the better conſiderayon may be 
had thereof. 2 

Sect. 7. Provided always, and Be it further enacted by 
the authority aforeſaid, That no perſon or perſons ſhall 
or may, by authority of ſuch licence above-mentioned, 
buy any corn or grain out of open fair or market to ſell 
again, unleſs ſuch perſon and perſons ſhall be thereto li- 
cenſed, and ſhall have ſpecial and expreſs words con- 
tained in fuch 82 — _— 
ſodo; in to it, for every time that any 
ſuch — 4 perſons ſhall do to the contrary, five 
pounds: The moiety of which forfeitures above rehear- 
| fed, ſhall be to the Queen our Sovereign Lady, her heirs 
and ſucce ſſors, and the other moiety to him or them that 
will ſue for the ſame in any of the Queen's courts of re- 
cord, by bill, plains, action of debt or information, in the 
which bill, plaint, action or information, no wager of law, 
eſſoin or protection ſhall be admitted. 3 

Sect. 8. The juſtices of peace in every county within 
this realm or Walcs, at the quarter - ſeſſions, ſhall have 
full power and authority, by virtue of this act, to in- 
quite, hear and determine all and every the defaults and 
oſſences perpetrated, committed or done contrary to this 
act, within the county where any ſuch ſeſſions ſhall be 
kept, by inquiſition, preſentment, bill or information, 
| before them exhibited, and by examination of two law- 
ful witneſſes, or by any of the ſame ways or means, by 
the diſcretion of the laid juſtices, and to make proceſs 
thereupon, as though they were indicted before them by 
inquiſition, or by verdict of twelve men or more: And 
upon the conviction of the offender, by information or 
uit of any other than the Queen, to make extracts of 
the moiety of the forfeitures to be levied to the Queen's 
uſe, as they uſe to do of other fines and amercements 
grown in the ſeſſions of peace, and to award execution 
of the other moiety for the complainant or informer 
againſt the offender, by fferi facias or capias, as the 
Queen's juſtices at Meſtminſter may do, and uſe to do: 
And it after any ſuch conviction or attainder ſhall hereaf- 
ter happen to be at the Queen's ſuit only, then the whole 
forfeitures to be extiacted and levied to the Queen's uſe 
only. 

9.8. 9. Provided always, That this act, or any thing 
therein contained, ſhall not in any wiſe extend to the 
vrcjudice of the liverty of any city or town corporate z 


of butter, without fraud or covin, ſo as he or t 
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but that they and every of them ſhall and lawfull 
aſſign and licenſe purveyors for the proviſion = — 


city or town corporate, in ſuch manner and form as they 
might lawfully have done before the making of this 
"a | 


Sal. 10. Provided further, That this act, nor any thing 
therein contained, ſhall be in any wiſe hurtful or prejudi- 


cial unto any of the inhabitants within the counties of 


Weſtmorland, Cumberland, Lancaſter, Che/t:r and York, or 
any of them, but that they may do as heretofore they have 


lawfully uſed to do; any thing in this preſent act to the | 


contrary notwithſtanding. 


This act was made perpetual by itat. 13 E/;z. cap. 12. 
and by ſect. 21. of the laſt mentioned act, it is provided, 
That the faid act of 5 & 6 Ed 6. againſt regrators and 
ingroſtors ſhall not extend to any wines, oils, ſugars, 
ſpices, currants, or other forcign victuals imported from 
beyond lea, fiſh and ſalt only excepted. 

Stat. 21 Jac. I. c. 22. ſet. 6. The ſaid acts of 3 & 4 
Eg. 6. c. 21. and 5 & 6 Ed. 6.c. 14. or any of them, 
or any other act, ſtatute, law, ordinance, or other pr.:- 
viſion whatever heretofore, for or concerning the ſale 
of butter or cheeſe in open ſhop, fair or mark i, or the 


providing or buying of any butter or cheeſe, ſhall not in 


ary wiſe extend to any perſon or perſons, being cheeſe- 
mongers, or tallow-chandlers, free of the ſaid city, ad 


having been brought up as apprentice by the ſpace of le- 


ven years, trading in butter and cheeſe, for ſuch butter 
and cheeſe, and either of them, as he and they ſhall ut- 
ter and fell within London, and the liberties thereof, or 


| within the borough of Southwark, or the city of W-fimin- 
fer, for the viftualling of any of the ſhips of his Majeſty, 


his heirs, or ſucceſſors, or for the ſhips of any other of his 
Majeſty's ſubjeQts ; or to ſuch butter or cheeſe which he 


or they (hall ſell by any quantities at any time, and to one 


perſon, not exceeding four wey of cheeſe, or four barrels 
hey ſell the 
ſame in open ſhop, fair or market; any thing in the ſaid 
acts and ſtatutes, or any of them, to the contrary notwith- 


Sefi. 7. Provided nevertheleſs, and Be it enacted by 
the authority aforeſaid, That if the juſtices of the peace 
of any of the counties of this realm of England, or the 
dominion of Wales, at their quarter-ſefſions of any of 
the ſaid counties, ſhall declaie and publiſh in open ſeſ- 
ſions, that the traders aforeſaid in butter and cheeſe ſhall 
forbear to buy any butter or cheeſe, for aay time within 
the ſaid county or counties, or within any parts or places 
of the ſame; that then, for and during the time of ſuch 
reſtraint, the faid traders in butter anc cheefe, that ſhall 
buy any ſuch butter or cheeſe, and ſell the ſame again by 
retail, contrary to any the acts aforeſaid, fhili not be 
freed of or from any the penalties of the ſaid acts, but 
_ be ſubjeQ to the ſame, as if this & had never been 

E. ; 

This act to continue unto the end of the firſt ſeſſion of 
the next parliament. | | 

This act was to continue indefinitely by 3 Car. 1.c. 4. 
and 16 Car. 1. c. 4. 

By ſtat. 15 Car. 2. c. 7. ſe. 4. When the quarter of 
wheat (Wincheſter meaſure) doth not exceed forty-eight, 
rye thirty-two ſhillings, barley or malt twenty-eight, buck- 
wheat twenty-eight ſhillings, oats thirteen ſhillings and 
four-pence, and peaſe or beans thirty-two ſhillings, any 
perſon (not foreſtalling, nor ſelling the ſame again in three 


months) may buy ſuch corn, in open market, at or under 


ſuch price, and lay it up, and ſell che ſame again, without 


incurring any penalty. 


But by ſtat. 31 Eliz. cap. 5. (which ordains, that infor- 
mations for offences againſt penal ftatutes mutt be laid 
in the proper county) it is provided, that, nevertheleſs, 
an information on the ſaid ſtatute of Ed. 6. againſt fore- 
ſtalling, ingrefſing or regrating, where the penalty ſhall 


appear to be twenty pounds, ©: above, may be laid out of 


the proper county, and in any other county, at the plea- 


ſute of the informer. 


Stat. 31 Geo. 2. c. 40. ſet. 11. Whercas ſaleſmen, 
brokers, or factors, employed by feeder; of cartle, wr 


| farmers, to ſell their live catile within e ch of Lou 


& 5: 
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don, or within the limits of the weekly bills of mortality, 
may be guilty of many abuſes greatly to the prejudice of 
their employers, by indireQly ſe ling ſuch cattle, and by 
that means, ſtocking lands, which they may hire, for that 
purpoſe, near the market within the ſaid city ot London, 
or weekly bills of mortality, where ſuch cattle may be 
brought io be fold again, whenever they ſhall find a pro- 
per time, or opportunity of ſelling the lame to advantage; 
Be it therefore enacted, by the anthority aforefaid, That 
from and after the twenty-ninth day of September 1758, 
no ſaleſman, or other broker or factor, who ſhall be em- 
ployed to buy or ſell any ſort of cattle for others, by com- 
miſſion, or for reward to be paid or taken, ſhall by him- 
ſelf, or any ſervant or agent, direQly or indireQly, on or 
for his own account, buy any live ox, bull, cow, ſteer, 
bullock, heifer, calf, ſheep, lamb, or ſwine, in London, 
or within the ſaid limits of the ſaid weekly bills of morta- 
lity, or at any place whilſt any ſuch cattle ſhall be on the 
road, or be driving, bringing, or coming up, to be fold, 
or offered to or lor lale, in Londan, or at any other place 
„hin the bills of mortality (other than ſuch cattle which 
any ſuch faleſman, broker, or factor, ſhall actually pur- 
chaſe for the neceſſary uſe or proviſion of his family, and 
ſhall actually uſe accordingly) ; And no ſuch ſaleſman, 
broker, or lactor, after the ſaid twenty-ninth day of Sep- 
tember, ſhall ſell or expoſe, or offer to or for fale, on his 
own account, in Lond:n, or at any place within the ſaid 
limits of the ſaid werkly bills of mortality, either by him- 
ſeli. or his ſervant, or agent, any live ox, bull, cow, 
ſtcer, bullock, heifer, calf, ſheep, lamb, or ſwine ; up- 
on pain that every perſon who thall fo offend in the pre- 
miſles, ſhall, every time he ſhall be convicted of any ſuch 
offence in manner herein after mentioned, furteit and pay 
for every ſuch offence double the value of any live cattle 
which he ſhall ſo buy or ſell, on his on account, coa- 
trary to the tenor of this act. | 
Set. 15. For the more ſpeedy recovery of all and every 
the money which ſhall be forfeited by breach or nou- per- 
formance of any part of this act, and for the diſpoſing 
' thereof; Be it further enacted, by the authority afore- 
faid, That, on complaint being made, on oath, to any 
juſtice or juſtices of the peace, of any offence committed 
againſt this act, within his or their reſpeQive juriſdictions, 
ſuch juſtice or juſtices is and are hereby required and au- 
thoriſed to iſſue his or their ſummons, to convene the per- 
ſon or perſons charged with being an offender or offenders 
againſt this act; and alſo any witneſs or witneffes for 
of the parties, at a certain time and place in ſuch ſum- 
mons to be ſpecified ; and if any one fo ſummoned ſhall 
not appear on ſuch ſummons, or offer ſome reaſonable 
excule for the default, then any ſuch juſtice or juſtices 
ſhall iſſue his or their warrant or warrants for 
ing the party or parties ſo making default within the ju- 
riſdiction of any ſuch juſtice or juſtices : And, upon the 
party or parties complained againſt appearing, or being 
brought before any ſuch juſtice or juſtices, on his or their 
warrant or warrants; or incaſe the party or parties com- 
ined againſt ſhall not appear gn ſuch ſummons being 
lerved on him, orc left for him or them at his or their uſual 
place of abode, and proof thall be made thereof, by oath, 
before any ſuch juſtice or juſtices ; then every ſuch juſtice 
or juſtices is and are hereby authoriſed and required to 
proceed to make inquiry touching the matter complained 
of, and to examine inte the ſame by the oath or oaths of 
a credible perſon or perſons as ſhall be requiſate, and to 
hear and determine the matter of every ſuch complaint; 
and, on confeſſion of the party, or proof of one credible 
witneſs, upon oath, to convict or acquit the party or par- 
ties againſt whom complaint ſhall be made; and if the 
money forfeited thall not be paid down on every ſuch con- 
viction, every ſuch juſtice or juſtices ſhall iſſue his or their 
warrant or warrants under his hand and ſeal, or their 
hands and ſeals, for levying thereof, within his or their 
juriſdiction, by diſtreſs on the goods and chattels of every 
ſuch offender or offenders, and to cauſe fale to be made 
of ſuch goods and chattels; in caſe the money forfeited, 
together with the charges of ſuch diſtreſs and fale, ſhall 
not be paid within five days after the making any ſuch 
Vor. II. Ne. 78. 
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diſtreſs and ſale ; rendering the over-plus, if any, to the 
owner thereof, upon demand, after deducting the reaſon- 
able charges of every ſuch ditireſs and ſale: Ard if any 
ſuch offender ſhal! not have any goods or chattels within 
the juriſdiction of tuch juſhce or juſtices, whereon the mo- 
| ney forfeited can be levied, any juſtice or juſtices within 
whoſe juriſdiction any ſuch offender or offenders ſhall 
ſhall and may iſſue a warrant or warrants, under his band 
and ſeal, or their hands and ſeals, on the application, or 
on the behalf, of any informer or informers, to apprehend 
every ſuch offender and offenders, and to commit him or 
them to ſome publick priſon, ar houſe of correction, of 
the county, diviſion, city, town, or place, in which any 
ſuch offence ſhall have been committed ; there to remain 
for any time not exceeding one calendar month, nor leſs 
than ten days from the time of every ſuch commitment; 
unul ſuch offender or offenders ſhall tooner pay the money 
forfeited: And if any witneſs who ſhall appear, or be 
brought by any warrant, before ſuch juſtice or juſtices, 
ſhall refuſe to be examined, any ſuch perſon refuſing to 
be examined, may be committed, by any ſuch juſtice or 
juſtices, to ſome priſon of the county, city, or place, 
where luch witneſs ſhall ſo make default, for any ti 
not « :cceding ten days from the time of every ſuch — 
mit ment, as any juſtice or juſtices ſhall think fit. 
Seer. 16. Provided always, and Be it further enacted, 
Thar if any perſon or perſons convicted of any offence pu- 
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happen to be held within the ſaid ſpace of fix days next 
lewful for any fuch 


general or general 


a be received, enter 
ognizance with two ſufficient ſureties, 
ſuch juſtice or juſtices as aforeſaid, in double 
which fuch perſon or perſons ſhall have been 


pay or forfeit, to profecute every ſuch appeal with 
and to be forth-coming to is bo. 
ment and de termination of the juſtices at any ſuch gen 
or general quarter ſeſſions of the peace on every ſuc 
peal; and ſhall alſo give three days notice in writin 
every ſuch appeal, to, or leave the ſame at the uſual place 
of abode of the perſon or perſons who ſhall proſecute to 
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any offence ſhall be committed againſt this act, ſhall, 
_ fotwithſtanding ſuch inhabitancy, be a good and compe- 
tent witneſs. | . 
$e#. 19. And be it further enacted by the authority 
aforeſaid, that if any plaint, action or ſuit ſhall be com- 
menced or againſt any perſon or perſons, for 
what he or they ſhall do or have done in or in 
execution of this act, the ſame ſhall be commenced with- 
in fx months after the offence committed; and ſhall be 
haid in the county or city where the effence ſhall have 
deen committed, and ſuch perſon or perſons ſo ſued, in any 
court whatſoever, ſhall and may plead the general 
Not guilty, and may give this a and the ſpecial matter 
in evidence, at any trial to be had thereupon: And if a 
for the defendant or defendants, 


or defendants in 


every 


was thereupon 
and is not ſuch 


the ſtatute, but it had a proviſo, how, in ſome kind, it 
might de - but there was not any ſuch proviſo 
for apples; therefore it never was intended to be reſtran- 
ed; and for that cauſe the judgment was affirmed. Cro. 
Fac. 214. Mt a 
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ment, for 
ing what 
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„ WIFI As. I — _— 


value of twenty 


iſſue, | Not guilty. Andas to the 


| after, 242 — 


quer for the Ki 


— - 7 
| Middleſex, did buy, ingroſs and obtain in his hands, by 


buying and contracting of divers perſons unknown, three 
— of barley, of the value of each quar- 
ter ſhillings ; a hundred quarters of beans, of the 
illings every quarter, ad revendendum 
contra formam ſftatuti, &c. whereupon an action accrued 
to the King and the informer, to have of the defendant 


| four hundred pounds; viz. the value of the barley and 


beans, whereot the informer prayed a moiety, Sc. The 


| defendant, as to the ingroſsment between the 22d of 


May 13 Fac. and the 4th of July next after, pleaded 
t between the ſaid 
Fac. and the ſaid 22d of May next 
faith, that before the _— 


20th day 


the ſaid information, ſc. the 22d of May 13 Fac. 


Robert Beadow did exhibit an information in the Exche- 
and himſelf againſt the defendant, 
who between the firſt of June laſt, and the day of the 
ſai& information, did ingroſs five hundred quarters of 
wheat, of price every quarter thirty ſhillings ; five hun- 
dred of barley, of price every quarter twenty 


ſhillings ; five hundred quarters of oats, of price every 


quarter twenty ſhillings ; and five quarters of 


} beans and peaſe, of price every quarter twenty ſhillings 


ad revendendum contra formam flatuti, &c. And did aver, 


that Stephen Beinton, named in the firſt information, and 


| 


Stephen Bainton named in the lait information, are one 
perſon, and not divers; and that the ſaid three hundred 
quarters of barley, and a hundred quarters of beans, ſpe- 
cifted in the laſt information, are parcel of the aforeſaid 
barley and beans in the firſt information; unde petit judi- 


cium of the laſt information, the ſaid information 


ding determinable. Upon which plea Mr. Attorney de- 
murred in law. And | conceive that j ought to 
be given for the King and the informer tor two reaſons. 
The offence in the firſt information is to be be- 
ang org hae 0 ns and the 22d of May 13 
. So that, for any thing appears to the contrary, this 
may be done between the firſt of Fune 12 Fac. and the 
20th of July next, which is not part of the time contain- 
ed in the laſt 
* 
the 


information ; and then, that is no anſwer to 

between the 20th of Fuly 12 Fac. and 

22d of May next, unleſs he had averred in that 

it was within the time contained im the laſt information. 

The 22d of May 13 Fac. is not anſwered to at all; and 

it may be that the 1 

plea of Not guilty goes on 
the 4th of 

the 

the 


Jar. and 

tion is between of 12 Fac. and the 22d 
„ ſo that the 22d of is utterly excluded y 
matio 


that is part of the time contained in the laſt infor- 
The information is for ingroſſing of beans 
and peaſe, being a mixt grain; and the lait informa- 
tion is for beans only; and ,beans by themſelves cannot 
be parcel of beans and peaſe, being a mixt grain. And 
after judgment was given for the King and the informer, 
y for the ſecond exception. Bride. 
F3 Fac. 1. 
Information in the Exc r for 
ingroſſing butter and cheeſe; Upon Not guilty pleaded, 
it was found againſt the defendant; and a writ of error 


8 


the being brought in the Exchequer- Chamber, the exceptions, 


man, Juſtice, differed, and Nicholas, Juſtice, held, 
That apples are victual within the ſtatute, becauſe they 
are better than fiſh. Af, Juſtice, held, That apples are 
victual, but not within the ſtatute; for a ſtatute cannot 
alter by reaſon of time, but the Common law may: It 
Vas adjourned.. Styl. 190. Hil. 1649. 


Barley and beans. In an information, becauſe the de- 
fendant, between the 20th of June 12 Fac. and the 
Ach of Fuly next after, at Weſtminſter, in the county of 


amongſt other things, were, for that the forfeiture was 
pray'd Legalis Monete Angl. (with a blank) ad valorem 


| predidi. Butyr. & Caf. but held well enough, without 


mentioning any particular ſum, that being to be ſettle 
by the jury. Another exception was, that it was not al- 


ledged in the information, that the defendant had it not 


by demiſe, grant, &s. but this was alſo held good, it 
being a matter for the defendant himſelf to give in evi- 


| dence; for that the plaintiff demanded his own moiety, 
and took no notice of the moiety belonging to the King; 
| but this was diſallowed; for all the precedents 


agree 


therewith; and accordingly the judgment was affirmed. 
R 


Jon. (Will.) 156. 20 Fac. 1. in B. R. 
Corn. Ani i 


information was, upon the ſtatute of 5 £7 


5 Ed. 6. for buying of ſeed-corn, having ſufficient of 
[ his own, and not bringing ſa much unto the market 


of 


F OR 


his own corn; and general iſſue was found upon it. 
And it was delivered for the law to the jury by the 
juſtices, that # contra@ in market for corn not in the 
market, or which was not there that day, is not within 
the branch of the ſtatute. But if corn or grain be in the 
market, although that the contract be made in a houſe 
out of the market, and delivered to the vendee out of the 
market, yet it is within the ſtatute. And in the argu- 
ment of that caſe, Anderſon ſaid, that the market ſhall be 
faid, the place in the town where it hath uſed to be kept, 
and not every place of the town : and a fale in a market 
overt in Londen ought to be in a ſhop which is open to 
the ſtreet, and not in chambers or inward rooms, other- 
wiſe the property is not altered. And ſo it is of all ſta- 
tutes, in open markets. And the recorder of London ſaid, 
that ſuch was the cuſtom in London. Godb. Rep. 131. 
Hil. 29 Ela. | | 
It was held clearly by Popham and Fenner, that 4 
buyer of corn, to convert it into meal, and then fell it, 
is not ingroſſing within the ſtatute of 5 & 6 Eg. 6. cup. 
Mo. 595. "> 35 Elia. = 
Fiſh. Fenn, a nger of London, was indicted at 
Newgate ſe ſſions, for that he ingroſſed divers kinds of fiſn, 
vi. (melts, — Sc. ea intentione ow revendend. Gn 
. flatuti. Unto this he pleaded guilty, ard the 
— was removed hither by certiorari. Henden 
ſerjeant moved in arreſt of judgment, that by the ex- 
preſs words of the act of 5 Ed. 6. fiſhmongers, butchers, 
e. are not ſaid to be ingroſſers, nor within the ſtatute 
if they buy only things belonging to their 
is not the intent of the ſtatute to reſtran 


» 

they y ſuch things. But the court 
that, although they be not within the ſtatute for in- 
groſſing, yet if they regrate and ſell at unrea!onable prices, 
they are expreſsly within it: And he is inditted, that he 
bought ea intentione ad revendendum contra ram ſtatuti; 
and is found guilty ; fo it ſhall be intended that he in- 
groſſed and did not fell at reaſonable prices; and if he 
ingroſſed and ſold at reaſonable prices, it ought to have 
been ſhewn to the jury upon evidence, as all the court 
agreed; there being 2 proviſo contained in the act, that 
one may take advantage by giving in Evidence without 
formal pleading thereof. And foraſmutch as he is here 
found guilty, it ſhall be intended, that he ingroſſed contra 

flatuti ; wherefore rule was given, that judgment 
ſhould be for the King againſt the , unleſs other 
matter were ſhewn to the contrary, upos the fol- 
lowing; at which day Erimſten moved, that the trial 
was ill, becauſe it was tried at the ſame ſeffions that he 
was indicted, which ought not to have been; but to have 
2 venire facias, returnable at the next ſeſſions ; and he 
relied upon 22 Ed. 4. Corone 44: Sed non allaocatur; for 
it is the uſual and common courſe to try at the fame time 
the party is indicted, eſpecially as this caſe is, being at 
the gaol-delivery, and the party in priſon. See oH 8. 
Keilw. 159. That trial before juſtices of gaol-delivery 
may be the ſame day. Thirdly, He ſhewed that the 
entry is, that the defendant pleaded Not guilty ; et de 
hoc ponit, &c. et Johannes Michael gui pro rege ſequitur 
fimiliter, &c. And it doth not appear by what authority 
he joined that iſſue ; ſor the King's attorney, or one that 
is in loco ſus, ought to have joined; ſed non allocatur : 
for the laid Fohn Lichael is the clerk of the peace in 
London, and he is an officer known to the ſaid court 
where the indictment was taken, and it needs not to be 
mentioned in the record, and the court here knows it 
well enough; wheretfore it was adjudged accordingly for 
the King. Cre. Cur. 314. Trin. 9 Car. 1. 

Hay and firaw. Several were indicted, for that they 
ingroſſed magnam gquantitatem ſtraminis & feni, &c. with 
an intent to tell and make it dearer; it was objected, that 
the indictment was ill, becauſe it did not ſay, quilibet 
earum ingtoſſed; ſed non allocatur. Then it was objected, 
that it was ill, that the indictment did nat mention how 
many loads of hay and ſtraw they ingroſſed; and for that 
— indictment was quaſhed. Cro. Car. 380. Mich. 
10 Car. 1. | 


- — 


it being neceſſary, and for the benefit of the ſub- 


| 


; 
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—— 


prices; and the books fay 


that the detendant, being a grocer, the furſt of 
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Oats. In debt upon the ſtatute of 5 2 6 Ed 6. cas. 


' 1.4 concerning ingroſſers, Se. tur ingroſſing 2000 quar- 
| ters of oats; after 1 debet pleaded, it appeared in evi- 
| dence upon a trial. that they were foreign boats, and ex- 

| empted by the 13 Eliz. c. 23. as ſureign victuals ; to 


which the court agreed, and allo that the defendant was 
2 licenſed hadyer, and by that tco exempted from the 


penalty ot the ſtature. And it was held by Hall, chief 


baron, that any ting in the tame ſtatute upon which the 
ſuit is commenced, may be given in evidence; but if it 
be in another ſtatute, it muſt be pleaded ; but that fince 
the ſtatute 2t Juc. 1. upon the general iſſue, any thing 
may be given in evidence in excuſe of the party; and 
thereupon the plaintiff was nonſuited. Hurd. Rep. 231. 
Thin. 14 Car. 2. | SY 

Salmon. One was indicted and convifed, by the name 
of Davies, fiſhmonger, tor ingroſſing and buying ſeveral 
ſalmons, quas tenuit & vendidit : it was objeQted, that 
every fiſhmonger, by the ſtatute might buy and fell at 
pl-aſure ; but the contrary was adjudged if at unreaſonable 
that ingroſſing fiſh going to 
market is puniſhable. And per Cale, If a man buys malt 
and ſells it again at unreaſonable prices, this is within the 
ſtaritte. 1 Rell. Rep. 11. Paſch 12 Fac. t. 

Salt. It was retolved, Mich. 44 & 45 Eliz. by the 
juſtices and barons of the Exchequer, upon conference 
betwixt them, that falt is a vitual, and the buying and 
ſelling thercot was within the ſtatute of 5 & 6 Eg. 6. forit 
was not only of neceſſity of itſelf for the food and health 
of man, but it ſeaſoneth and maketh wholeſome beef; 


| pork, butter, cheeſe, and other viands. 3 Inft. 195. 


Information for ingroiling one hundred of 
to ſell again, contrary to the form of the ſtatute of guints 


Edwardi Sexti, cap. decima guarta. Upon the declaration 
it was demurred; and argued by Ney and Maſon, that this 


information is not maintai 


nable : Firſt, Becauſe ingroſ- 


ſing is no offence in ittelf, nor foreſtalling and regrating 
were not in themſelves offences 


puniſhable before the ſta- 


f 
k 


Fit 


=> 
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of 5 Ed. 6. and where it is mentioned, 13 Elia 
25. that the ſtatute of 5 Ed. 6. doth not ex 
buying of oils, wine, and other merchandize, except fiſh 
and alt ; it is to be intended that was not in the point of 
ingroſſing; but for foreſtalling and regrating, which 
is prohibited. And it would be a great inconvenience, 
if (alt ſhould be within the law to be victuals, to be pro- 


4 
8 


| kibited to be ingroſſed; for then it ſhould extend to 


thale that carry faſt in wains to be fold ; and would en- 
force every one to buy ſalt by the buſhel or peck, at 
ſkips or ſalt pits, which the law never intended; but the 
law intends thoſe things wl. ich are fold in great quantities, 
uſually, at every market in every county; as corn, cat- 
tle, butter, cheeſe, Sc. But if any ingroſs all the ſalt, 
with an intent to ſell it at his own price, and at unrea- 
ſonable prices, he may be thereof indicted, as for an of- 
fence, at the Common pads 3 by * „ he is 
fineable, as appears by a rec aſcb. 43 Ed: 3. rot. 19. 
ſhewn in court; whereupon it was adjourned. e. C. 
231. Mich. 7 Car. 1. | | 
Wheat. The plaintiff, at the ſeſſions of peace held at 
Norwich, 16 Fac. did inform, tor the King and himſelf, 
* 
then laſt paſt, at Nerwich, did ingroſs and get into his 
hands, by buying, contract or promiſe, of divers perſons 
unknown, 400 quarters of wheat, each quarter at the 
price 


6. 


5 


FOR 


price of forty ſhillings, to the intent to ſell the ſame 
again, contrary to the form of the ſtatute; whereof he 
praycd, that the defendant might forfeit the value of the 
con, and that he might have the value, &c. The de- 
fendant pleaded Not guilty. "The jury find, that by 5 
Ea. 6. it was enacted, That every perſon, who, after 
the firſt day of Mey thence next enſuing, ſhall get into 
their hands, by buying, contract or promiſe, &c. other- 
wiſe than by deviſe, grant or leaſe of land or title, any 
corn growing in fields, or any other grain, butter, c. 
or dead victuals, 10 the intent to fell them again, ſhall 
be taken to be an ingroſſer ; and, for the firſt offence, 
ſhall be impriſoned two months without bail, and ſhall 
forfeit the things ingroſſed. And as to the three hundred 
and eighty quarters of the ſaid wheat, they found the de- 
fendant Not guilty ; and as to the twenty quarters re- 
they found that the defendant, the firſt of Sep- 
amber 10 Jac. and continuing afterwards till the 10th 
of Auguſt next following, at the faid city, did uſe the 
art trade of ſtarch- making; and that he, on the 21ſt 
15 Fac. did get into his hands, by buying, 
deviſe, grant or leaſe, twenty quarters of 


convert the ſame into ftarch; and on the 20th of OZcber 
i ear did convert the ſame into ſtarch; and 


Upon the ſtatute of 5 Ed. 6. of ingroſſers, if the infor- 
mation be, that the defendant hath bought corn, &c. it is 
not ſufficient ; for the words of the ſtatute are, get into bis 
Indicment for foreſtalling, by buying fiſh at Billing 
LK by Holt at ui prius, that the party was 
t guilty ; for Billingſgate was 2 market time out of 
mind; and fo the party was acquitted; and by him, 
were it other wiſe, all the fiſhmongers were liable to pro- 
fecution. Note; This was at the inſtance of that com- 
y againſt a poor woman that cried fiſh. 1 Show. 
Rep. 292. Halt's Rep. 325. S. C. Mich. 3 V. & M. 
An information was brought by the Attorney General 
againſt the defendant, founded on the ſtatute of Edw. 6. 
that he had ſold cattle alive in Norfolk within the 
of five weeks after he had bought them ; by which 
ne had forfeited double the value of the cattle. Upon 
guilty pleaded, there was a verdi& againſt the de- 
z and now it was moved, in arreſt of judgment, 
ſuch information would lie in this court, becauſe 


that 


and of no effec. But, on the other ſide, it was endea- 
voured to diſtinguiſh this caſe from thoſe caſes upon ſta- 
rutes, which give juſtices of peace in their ſeſſions the 


ordinary juriſdictiom only; becauſe this ſtatute of EA. 6. 


gives the ſeſſions power to proceed upon it, as well in a 
ſummary way, by examining two witneſſes to the fact 
{which is an extraordinary juriſdiction) as by trial by 


| 


| 
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a jury. And it was never intended by the ſtatute 
21 Fac. to confine any ings to inferior courts, 
but in caſes only where the trial of the fact is directed by 
the ſtatutes to be by jury in ſuch courts, becauſe of the 
great entrenchment upon the Common law, which al- 
lows no trial but that of twelve men on oath. But the 
court, upon reading both the ſtatutes, was cf opinion, 
that, fince it was clear the defendant might have been 
proſecuted at the ſeſũons, by way of indictment uon the 
ſtatute of Ed. 6. therefore this caſe was plainly within 
the reſtraint of the ſtatute 21 Fac. and againſt the ex- 
preſs words thereof, it being an information by the At- 
torney General. That it hath been always ruled, this 
ſtatute 21 Fac. doth not give any new juriigiction io 
Juſtices of peace, juſtices of oyer and terminer, Ac. where 
they had none before; and therefore it doth not extend 
to any penal laws, upon which the proſecutions can only 
be in the ſuperior courts at Weſtminſter. And upon this 
reaſon are the opinions founded in thoſe books, where it 
| hath been held, that an aflion of debt upon a penal law 

will ſtill lie in the ſuperior courts, becauſe no 1u-h action 
can be commenced before the courts of ſeſſions, or betore 
juſtices of niſi pris, or oyer and terminer. The infor- 
mation was Carth. 465. 

Information in the Common Pleas upon the ſtatute 5 
Ed. 6. of ingroſſing; and the judgment was, that he be 
in mercy, when it ſhould be capratur ; becauſe an offcnce 
againſt the ſtatute. Adjourned. 2 Kol. Rep. 400. 
Paſch. 21 Pas. 1. | 
In an information exhibited upon the ſtatute of 5 Eg. 
6. cap. 14. for ingroſſing of corn, divers ſtacks of corn, 
and it is by this world cumulus, the certainty of this 

ought to appear, for the quantity thereof, what this cu- 


mulus is; tor by this non conſtat curie, upon this informa- 


brought for an heap of ſalt. Houghton, Juſtice : An 
ejectiane firmæ brought de un „ vocat. Green acre, 
is not good. Cote: We have adjudged this to be bad 
for uncertainty ; pr <cipe quad reddat wiginti libratas terre 
in ancient time this was good; but now exploje / ills 
opinis, for the fame ought to contain certainty, or not 
good, becauſe of the babere factas poſſoſſſonem ; and there- 

e certainty ought to appear, or not good; the whole 
court clear of an opinion, that the information here was 


not good, for the uncertainty in it. 2 Bult. 317. 12 
Tam. 1. in B. R 
Information againſt a foreſtaller, who pleaded guilty, 
and prayed the court to mitigate the forfeiture. Cake, ow 
hearing the ſtatute 5 Eg. 6. cap. 14. read, ſeemed to think 
they might mitigate the forfeiture, becauſe it was only ut 
| the value. 1 Ral. Rep. 194. One was indicted on the 
| tat. 5 Ed. 6. as a foreſtaller; and the indictment was, 
that he met with J. &. at D. near Bri/fel, and bought (© 
much lead of him, which was to have been fold at Briſf: 
| market. It was objeQted, that the indictment was ill, be- 
cauſe it did not ſet forth that J. S. was coming towards 
the market with the lead; for the ſtatute is, that a fore- 
ſtaller is he, who buys any thing of one coming to mar- 
ket with it; and the averment ought to be, that it was 
coming to the market at that time. 1 Rel. Rep. 421. 


| Mich. 14 Fac. 1. 


Information 
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Information for ingroſſing cattle ; the defendant juſti- 
fied as to a certain number under two feveral licences, 
without ſhewing how many by one, and how many by 


another; and on demurrer it was adjudged tur the plain- 
tiff. M.. 879. Hil. ry Fac. 1. | 
It was ſaid by Elubbard, chief juſtice, and Winch, but 

Warburton contra, that it a man hath a licence of fore- 
ſtalling upon the 5 Ed. 6. c. 14. he need only recite the 
ſtatute 5 EA. 6. in his pleadings, without pleading 13 
Elia. for the licence is grounded only upon 5 Ed. 6. and 
the 13 Eliz. only qualifies the perſon. Ney 27. Hil. 
16 Fac. 1. : 

, +" 5 Ed. 6. for ingroſſing corn; the de- 
fendant juſtified as to part, by licence from three juſtices 
of the peace, but did not aver his ſelling it again in one 
month after. It was held not good without fuch aver- 
ment, it being parcel of the ſtatute, and not in nature of 
a condition ſubſequent, which is to be alleged by him that 
by + take advantage thereof. 2 Roll. Rep. 33. 16 Fac. 1. 
in B. R. a 


Fenner, was indiQed vn 


joined, becauſe a 


feme covert cannot ingro's. Jones, for the plaintiff, that 


as Hob. 93. Meer and Fluſcy, the huſband ſhall not be 
joined where fine and impriſonment is to be; ſed per 
curiam, Hob. 179. J. venden's caſe, as on ſtatute of re 
cuſancy, ot of keeping alehouſes, the huſband muſt pay 
upon her, albeit ſhe 


the fine; for it cannot be levied 


4 


J 
judgment agaiaſt 5 EA. 6. of F. ſpinſter, alia: 
pp ¶ — 
isa wife, and fo this doth not appear on record. 
chargeable without the huſband, as Feb. 
| Ap caſe, the ſtatute 
indi is grounded for ingroſſing, gives 


31 


F 


F 
f 


E 


be joined to the wife in an indictment, 2s 
is alias dict. void, albeit in criminal caſes the 
z and the clerks agreed, that in indictments 
huſband is never named, but only in informations. 
Twiſden doubted the wife cannot be ſaid to fell or in- 
; but 
* 


s convert or eject, which muſt be aQually proved againſt 
wife ; and the court agreed the addition is never put 
alias dict. but all conceived, that after verdi& ſhe 


| 


| 


i 
F 
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2 covert, no judginent can be againſt her for in- 
groſſing and felling one kʒ;undted of mackare} upon the 
| all ſhe hath being her huſband's ; and ſhe doth 
here ſufficienily to be a feme covert by the alias 
dick. which is as applical le to her as fuch, as otherwiſe, 
therefore ſhall be interned ſuch; ſed nn allacatur; for 
the alias dict. is nothing, and the verdict hath found her 
guilty, which they could not do were the a feme covert; 
and this may be aſſigned tor error in fact, that ſhe was 
covert ; and j pra rege; and after ſhe was fined 
fifteen ſhillings, the value, &c. 2 Keb. Rep. 468, 469, 


47 ST iy 20 & 21 Car. 2. in B. N. 
mt for ingroſũng upon 5 Ed. 6. exception was 
taken, that the indictment was laid in Landen, and the 
fale in Surrey. Ruled, that this is well enough on a 
ſpecial verdidt. Comb. 3 Mich. 1 Fac. 2. in B. R. 
An information on the 5 & 6 E4.6. cap. 14. for 
buying and ſelling live cattle, not having kept them the 
time the ſtatute ints, was exhibited in this court. 
The buying and ſelling was alleged to be in Norfolk ; and 
was inſiſted, that the information ought to have been 
brought in Norfolk where the fact was done, and not in 
Middleſex ; and that the ſtatute of the 21 Fac. 1. was 
made for the eaſe of the ſubject. On the other ſide it 
was objeCted, that the King's Bench is not reſtrained, 
and that the Attorney Geneial may exhibit informations 
Vor. Il. No. 78. | 


ty, and no corporal puniſhment, and the 


per cur. The wile may as well ingrofs ang fell, 


| 


— . . 


— 


where a 


farts 


| 
| 


7 Geo. 1. fl. 1. c. 2 


Gee. 1. cap. 28. 


| 


F 
wn this court for the King notwithſlanding the ſtatute : 
and he cited Latch 192. 1 Sid. 360. 2 Kb. 340. 
2 Vent. 8. Tones 193. 3 Keb. 247. 2 Cre. 178. 3 
Inft. 176, 191. 1 Cro. 112. And now Holt Chiet Ju- 
ſtice ſaid, ten judges had agreed in the following reto- 
lution: Firſt, That the 21 Jac. 1. cap. 4. does not ex- 
tend to any offence created ſince that ſtatute, ſo that pro- 
ſecutiuns on ſubſequent penal ſtatutes are not reſtrained 
thereby; but that ſtatute is as to them, as it were, re- 
pealed pro tante. Secondly, That all informations and 

actions on penal ſtatutes made before that act. 
muſt by force of 21 Tac. 1. cap. 4. be laid, brought, and 
proſecuted in the proper county where the fa& was done. 
1 Salk. 372. | ——_ 
zee ind for the he ee magnes et 
exc nuineros valucrum ferarum, Anglice wild towl, 
mortuarum, with a de ſign to make them dearer, &c. and 
Mr. Rob. Eyre moved to quaſh it for the uncertainty, be- 
cauſe they do not ſhew how much, c. and he cited Cro. 
Cir. 330. Magnam quantitatem ftraminis et farni, held 
il. [See 2 Bulfer. 317. 1 Roll. Rep. 134. and the caſe of 
The King and Roberts, Shaw. 389.] Since the revolution; 
vas indicted for extortion, in taking 
four-pence a ſcore for ſheep carried over, where he ſhould 
have taken but two-pence i ſcore, &c. The defendant 
upon not pleading guilty was convicted; but judgment 
was arrefted, becauſe the indictment did not ſhew for 
how many ſcore he had taken four-pence : and the indiQ- 
— Cr G_ Ld. Raym. 475. Trin. 
11 ill. 3. 
FORT S TARIUS, The forefter, or keeper of a foreſt 


* 


the veniſon, attaching and preſenting all treſpaſſes againſt 
them within their own bailiwick or walk, whoſe oath 


may be read in Cremp. fol. 201. And though theſe letters 
patent be ordinarily granted but gaamdiu ſe bene geſſerint ; 
yet ſome have it to them and their heirs, and thereby are 
called foreflers in fee. Id. fol. 157, 159. By the ſame 
Crempton in Latin, f. 175. Foreftarium feudi. Cowell, 
edit. 1727. 

FORFANG and FORFENG, (from the Sax. fore, 
Eft captio cbjontorum, que in 
s aut nundini ab aliqus fit, priuſquam miniſter Regis e6 
ceperit que Regi Int neceſſaria. Antecaptio vel pre- 
ventio.—Et ſunt guieti de watdwite, & de utle we & for 
& withfange, &c. Charta H. 1. Hoſp. Sancti Barth. 


| Lond. an. 1135. Fleta, lib. 1. c. 47. Forfeng guietas- 


tiam priovis priſe deſignat. So that forfang is what we 
call & f proviſions from any 
one in fairs or markets before the King's purveyors are 
ſerved with veceſſaries obs Bp ſty. 

FORFEITED ESTATES. s appointed 
for the ſale of forfeited eſtates, 4 Geo. 1. cap. 8. 5 Gee. 1. 
c. 22, 23. 6 Geo. 1. c. 24 

Eſtate of John TR forfeited and applied, 


Forfeited eſtates unſold reveſted in his Majeſty, 9 Geo. 
1. c. 19: ſed. 15, 18. x | 
Farther directions for the ſale of forfeited eſtates, 13 
1 Geo. 2. c. 21. 2 Geo. 2. c. 33. 

A fraudulent ſale of Lord Derwent water's eſtate ict 
aſide, 5 Geo. 2. c. 23 | 

Rents of the Der wenttuater eftate applied to the ſup- 
port of Greenwich hoſpital, 8 Geo. 2. c. 29. 11 Geo. 2. 
c. 30. 

; wa Widdringt:n's eſtate to be conveyed in truſt for 


the creditors of the Tork-Buildings company, 18 Ger 2. 


c. 37. 
Aa 


Fei 


F O R 
For veſting forfcited eftates in the crown, 20 Geo. 2. 


c. 4m. 


Eſcheats on hornings and denunciations in Scotland, 


taken away, 20 Ges. 2. c. 50. ſect. 11. 
. — inch Crown 
unalienably, 25 Geo. 2. c. 41- 
FORFEIT gray. — thr 
treſpaſs, tranſgreifion, crime, ) Signi rat X 
of tranſgre 2 hin law, than the tranſgreſſion itſelf ; 
as forfeiture of eſcheats. 
#ionibus. Covell. : 
For feiture is a word often made uſe of in the law, and 
in Civil caſes is uſually applied to alienations and diſpoſi- 
vions made by thoſe who have but a particular Eſtate or 
intereſt in lands or tenements, to the prejudice of thoſe 
in remainder or reverſion: Alſo the omiſſion or neg- 
lect of a duty, which the party binds himſelf to per- 
form, or to the performance of which he is injoined by 
the law, and is upon the breach or neglect thereof called 
2 forfeiture, that is, the advantages accruing from the 
performance of the thing are by this emiſſion defeated and 
determined. 2 Bac. Ahr. 575. In this ſenſe of the 
word, the principal matters relating to forteitures are 


conſidered under other titles; and therefore in this place 
it is thought proper to conſider it chiefly as it relates to 


crimes and offences, for which the party is puniſhed in 
 kiseſtate and poſterity. | 
1. For what crimes an offender ſhall forfeit bis lands, and 
bis goods and chattels, by the Common law. | 
2. For what crimes ly ſlatute. wy 
3. To what time the forfeiture ſhall have relation ; and 
what is to be dane with the offenders goods before canviction. 
4. He far the offender's blood is corrupted ; and in 
what caſes the wife FAY lofe ber dower. y 


1. For what crimes an offender ſball ſorſeis bis lands, and 


By the Commen law, all Jands of inheritance where- 
ef the offender is leiſed in his own right, and alſo all 
rights of entry to lands in the hands of a wrong-doer, 
are forſeued to the King on an attainder of high treaſon, 
although the lands are holden of another ; for there is 
an exception in the oath of tealty, which faves the te- 
nant's allegiance to the King; fo that if he forfeits his 
allegiance, even the lands held of another lord are for- 
feited to the King, for the lord himfelf cannot give out 
lands but upon that condition. Co. Lit. 8. 3 Inf. 19. 

Alſo upon an attainder of petit treaſon or felony, all 
lands of inheritance whereof the offender is feifed in his 
ewn right, as alſo all rights of entry 
hands of a wrong-doer, are forfeited to the lerd of whom 
they are immediately holden; for this by the feudal 
law was deemed a breach of the tenant's oath of fealty 
in the higheſt manner; his body with which he had in- 
gaged to ſerve the lerd being forfeited to the King, and 
thereby his blood corrupted, ſo that no perſon could re- 
preſent him ; and conſequently dying without heir the 
lord is in by eſcheat. 3 1ſt. 19. 

But the lord can't enter into the lands holden of him 
upon an eicheat for petit treaſon or felony, without a ſpe- 
cial grant, till it appear by due proceſs, that the King 
hath had his prerogative of the 2 day and waſte. 
Stamford, P. C. 191. 2 Hawk. P. C. 448. 

And as to this, fince the ſtatute of Prerogativa Regis 
(17 Ed. 2.) it ſeems te have been generally holden, that 
the King has a right; not only to waſte the lands of in- 
heritarce, which a perſon attainted of felony held imme- 
diately of any other lord, but alſo to hold them over 
for a year and day; and by . ſome he had always this 
right, but according to others he had anciently a right 
only to the waſte, and the year and day was given him in 
lien of it. 2 bnft. 36, 37. 4 C. 124. & vide 2 Huwk. 
P.C. 449. | 

As to lands whereof a perſon attainted of high treaſon 
dies ſciſed of an eſtate in fee, they are actually veſted in 


25 Ed. 3. caps 2. Stat. de Prodi- | 


r 


the King without any office, becauſe they can't deſcend, 
the blood being corrupted, and the freehold ſhall be in 
Co. Lit. 2. 4 Co. 58. 1 Leon. 21. 

It is ſaid, that the inheritance of things not lying in 
tenure, as of rent-charge, rent-feck, commons, &c. are 
forfeited to the King by an attainder of high treaſon; 
and that the profits of them are alſo forfeited to him by 
an attainder of felony during the life of the offender, and 
that the inheritance ſhall be extinguiſhed by his death ; 
for it can't eſcheat, becauſe it lies not in tenure ; neither 
can it deſcend, becauſe the blood is corrupted. 3 Iuſt. 
19, 21. 2 Hawk. P. C. 449. 

It ſeems agreed, that no right of action to lands of in- 
heritance could ever be forfeited ; neither could a right 
of entry into lands where there was 2 tenant by title, 
nor an uſe, (except where land had been fraudulently 


| conveyed with an intent to avoid a forfeiture;) nor a 


condition forfeited before 33 H. 8. neither could land in 
tail be forfeited after the making of em. 2. any longer 
than for the life of the tenant in tail, till 26 H. 8. 
3 Co. 2, 3. 7 Cz. 17. 3 Inf. 19. 2 Rel. Ar. 34. 
Stamf. P. C. 187. Plow. 554. Dyer 289. pl. 55. 
Co. Lit. 130, 372, 391. 

The profits of lands, whereof one attainted of felony 


is ſeiſed of an eſtate of inheritance in his wile's right, 


to lands in the 


or of an eſtate for life only in his own right, are forfeited 

to the King, and nothing ſhall go to the lord. 3 Int. 19. 

Fitz. Afiſe 166. Forfeiture 23. 4 Af. pl. 4. ; 
All cuſtomary eſtates of inheritance are forfeited b 


* 
nan attainder of treaſon or felony, unleſs there be ſome 


— 
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particular cuſtom io the contrary, as in Gavelkind, be- 
cauſe the perſon is civilitar mortuus by the attainder, and 
there fore is diſabled to have or hold any eſtate, or to have 
any property in any thing; and therefore if a perſon be 


 ſeiſed in fee of 2 copyhold, and be attainted of treaſon or 


felony, the copyhold is in the lord without any 


ment of the homage, becauſe it is againſt the nature of 2 


court baron to inquire of criminal matters or offences 


againſt the King; and ſuch homage is at the will 
of the lord, but often influenced by him; but if a 
copyholder be convicted of felony, and preſented by 
the homage, by a ſpecial cuſtom, the eſtate may be 
forfeited to the lord; but this is only by the ſpecial 
cuſtom, ſince the copyholder is not difabled by the 
conviQion to hold the eſtate, as he is if he were at- 
tainted ; and therefore ſince it is by the cuſtom only 
that ſuch forfeiture accrues, it muſt be in the manner 
which the cuſtom has lettled it, which is by the preſent- 
ment of the homage ; but if a copyhold is granted tor 
life, and by another copy the reverſion is granted to an- 


other, babend. after the death of the firit copyholder, or 
| ſurrender, forfeiture, or other determination of the firſt 


eſtate; the firſt copyholder commits murder, and is 
thereof attainted, the King pardons the murder and the 
attainder, and all forfeitures thereby; in this cafe, he in 
the reverſion is intitled to the eſtate; for the King can't 
have it for the baſeneſs of the tenure, ſince he can't be 
tenant at will to any perſon; and the lord can't have it, 
becauſe he can't be tenant to himſelf; therefore the par- 
ticular eſtate of tenant for life being extinguiſhed, the re- 
verſion immediately commences. 1 Bulft. 13. 2. 


| Brownl. 217, Fc. 1 Lean. 1. Godbolt 267. 2 Fon. 


151, 189. 1 Lev. 163. 2 Keble 451. 2 Fen. 38. 
G. 117. Cz. Cop. ed, 58. Pallex. ts to 621. * 

As to forfeiture of goods and chattels, all things what- 
ſoever which come under the notion of a perſonal eſtate, 
and which a man is intitled to in his own right, whether 
they be in action or poſſe ſſion, are forteitable in the follow- 
ing inſtances io the King, for the trouble and charge he 
has been at in holding courts, and bringing the offenders 
to juſtice, Staundf. Prerag. 45, 46. 12 Co. 12. 

All perſonal things ſettled by way ot truſt on the of- 
fender are as much for feited, as if he had the legal inte- 
reſt, or were in poſſeſſion of them; as if a bond be 


taken in another's name, or a leaſe made to another in 


truſt for a perſon who is afterwards convicted of treaſon 
or felony ; theſe are as much liable to be forfeited, as a 
bond made to him in his own name, or a leaſe in poſſeſ- 
fron. Cro. Tuc. 312. H. 214 

| x | Alf 
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Alſo the truſt of a term granted by a man for the uſe 
of himſelf, his wife and children, Ac. is liable in like 
manner to be forfeited. if traudulently made with an in- 
tent to avoid a ſubſequent forfeiture, but it ſhall be for- 
feited fo far only, as it is reſerved to the benefit of the 
party himſelf, i made bona fide, whether before or after 
marriage, for good conſideration without fraud, which is 
to be ſelt to a jury on the whole circumſtances of the 
caſe, and ſhall never be preſumed by the court where it 
is not expreſely found. 2 Keb. 564, 608, 644, 763, 
772. 1 Lev. 279. Lane 54, 113. 1 Mod. 16. Hard. 
466. 1 And. 294. Raym. 120. 2 Rat. Abr. 34. 1 
Rel. Abr. 343. March 45, 88. 1 Sid. 260, 403. 1 
909. 

But o 
ment reſerved to the grantor is not liable to be forfeited, 

if it depend upon ſomething perional to be done by the 
' grantor himſelf, as the making the deed of revocation 
under his hand and ſeal. 2 Kb. 564. 1 Lev. 279. 1 
Ad. 16, 38. 

A man torfeits all ſuch perſonal eſtate in the following 
inſtances. : 
Upon a conviction of treaſon or felony, as is 
clearly agreed by all the books. 5 Co. 109. And there- 

perſon convicted of manſlaughter, and making 
as was the ancient practice, or burnt in the 
goods and chat- 


and therefore the y is puniſhable, though 
e 


ſame time that they acquit him of an indictment of ca- 
pal felony, or, as ſome ſay, of larceny, before juſtices 


of oyer, Cc. but ſuch a finding cauſes no forfeiture of the | 


iſſues of the land, becauſe by the acquittal the land is 
diſcharged ; neither will it have any effect as to the goods, 
if the indiament were inſufficient, or if the flight be 
diſproved on a traverſe, which, as all agree, may be taken 
to any ſuch finding, except that by a coroner's inqueſt, 


and ſome ſay, even to that as well in reſpect to the flight, | 


as of the particulars of the goods. Keilw. 68. 5 Co. 
110. Holes P. C. 271. Staundf. 185. | 
4. The goods of perions outlawed are forfeited to the 
King, for the retiring from the inquiries of juſtice is held 
ſo criminal in the eye of the law, that it is puniſhed with 
loſs of goods ſo lung as the outlawry ftands in force. So 
if a perſon make default till the award of an exigent, ei- 
ther upon an appeal or indictment of a capital felony, 
he forteits his goods, unleſs he was pardoned before the 
_ exigent was awarded; and it is holden, that the law is the 
ſame as to ſuch a default upon an indidtment of petit lar · 
ceny, and that wherever goods are lo forfeited, they are 
ſaved by an acquittal at the trial; but by a reverſal of the 
award of the exigent they are ſaved, whether ſuch rever- 
ſal be for an error either in fact or in law, as for the im- 
priſonment of the defendant, or at the time the exigent 
was awarded, or for a defect in the indictment, appeal or 
proceſs. 5 Co. 110, 111. Fitz. Coren. 181. Forfeiture 
28. Staundf. P. C. 183, 184. Staundf. Prerog. 47. 
Bro. Coron. 8. Finch 352. 1 Rel. Abr. 793. 4 Afſ. 
pl. 13. 22 Aff. pl. 11. Cre. Eliz. 4. 72. Hale's P. C. 
271. 43Ed. 3. 17. Co. Lit. 259. Crs. Fac. 464. 


5. If a man be fels de ſe, or if a felon be killed in 


the robbery, or by reſiſting in order to eſcape, he for- 
feits his goods and chattels; for when a man thus for- 
ſakes life, all his goods and chattels are dereli#; and 
therefore the King ſhall have them as the maintainer of 


the power of revocation of the truſt of a ſettle- 


— COT CET” * 


| public 


| law, if the owner did not 


T; 
f 
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goods, chattels, and all other things 
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k juſtice. 5 Co. 109. Fitz. Coron. 289, 313. 
Staundf. P. C. 184. 3 Infl. 56, 227. Plow. 260. 

6. If a felon waives, that is, leaves any goods in his 
flight from thoſe who either purſue him, or are apprehen- 
ded by him fo to do, he forfeits them, whether they be 
his own goods, or goods ſtolen by him; and at Common 
purſue and appeal the felon, 
he loſt the goods for ever; but by the 21 H. 8. cap. vr. 
for encouraging the proſecution of felons, it is provided, 
that if the party comes in as evidence on the indictment, 
and attaint the felon, he ſhall have a writ of reſtitution. 
5 Co. 109. 3 Inff. 134. Cre. Eliz. Eg4. vid. 2 Hewk. 
P.C 27x% | | 
And here we obſerve a difference between goods 
waived, ſtrays, and the like, and goods forfeited for fe- 
lony or flight ; for, as it has been obſerved, goods for- 
feited for fe are not in the King without an office 
or flight, becauſe the property can't 


alter without matter of record; but goods waived are 


in the King without office, becauſe there the property is 
i „ and therefore by publick agreement is put out 
of the „ in whom it was by the ſtate of nature, 
and is veſted in the King as a recompence for his trouble 
and charge in the execution of juſtice. 5 Co. 109. Far- 
ley's Caſe. | 


2. Fer what crimes by flatute. 
the 26 H. g. cap. 1 3. it is enadted, That every 
n hereafter lawfully convicted 
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perſons as claim to any of their 

intereſts, poſſeſſions, 

, and other profits, which they thall have at 

committing ſuch treaſons, or at any time be- 

large and ample manner, as if this act had ne- 
or made. 


the 33 H 8. cap. 20. it is enacted, © That 

| or perſons ſhall be attainted of high trea- 
» by courſe of the Common law, or ſtatutes of 
realm, in every ſuch caſe every ſuch attainder by 
the Common law ſhall be of as good ſtrength, value, 
force and effect, as if it had been done by authority of 
parliament ; and that the King, his heirs and ſucceſſors 
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all have much benefit and advantage by ſuch attainder, 


as well of uſes, rights, entries, conditions, as poſſeſſions 
reverſions, remainders, and all other things, as ii it had 


| deen done and declared by authority ot parliament ; and 


of the offenders fo 
attainted, which his highneſs ought law fully to have, and 
which they being fo attainted, ought or might lawfully 


| loſe or forfeit, if the attainder had been done by au- 


thority of parliament, without any office or inquiſition to 


be found of the fame; any law, ſtature, or uſe of the 


realm to the contrary thereof in any wiſe notwithſtand- 


ing. 
Saving to all and every perſon and perſons, and body 
politick, and their heirs, aſſigns and tucceſſors, and 


every of them, (other than ſuch perſon and perſons, 
which hereafter ſhall be attainted of high treaſon, and 


their heirs and aſſigns and every of them, and all and 
every other perſon and perſons claiming by them or any 
of them, or to their ule, or to the uſes of any of them 
after the ſaid treaſon committed,) all ſuch right, title, uſe, 
poſſeſſion, entry, reverſions, remainders, untereits, con- 


ditions, 


F OR 
ditions, fees, offices, rents, annuities, commons, leaſes, 
and all other commodities, profits and hereditaments 
whatſoever they or any of them ſhould, might or ought 
to have had, if this act had never been made. ; 

In the conſtruction of theſe ſtatutes the following opi- 
nions have been holden. _ DD 
tutes are repealed by the 1 e 1. cap. 1. whic 
enacts, That no 3 — Ars or forfeiture 
ſhall enſue to an offender, for the doing any treaſon, 
petit treaſon, or miſpriſion of treaſon, other than ſuch 
as be within the ſtatute of 25 Ed. 3. ordained and pro- 
vided; for the words, other than » Sc. have been 
conſtrued not to extend to the pains, &c. mentioned in 
the beginning of the femence, but to the offences men- 
tioned in the end. Staundf. P. C. 187. 3 Inft. 19. 
Dyer 23. 2 Hawk. P.C. 152. 


2. That eſtates in tail are forfeited by force of theſe. 


words in 26 H. 8. of any eſtate of inberitance, which 
muſt be void, if they do not include eftates in tail; alſo 
lands given to a man and his wife, and the heirs of their 
two bodies, are as much forſeited by his attainder as lands 
given to him and the heirs of his body. Staundf. F. C. 
187. Co. Lit. 372, 391. Dyer 322. N. 27. 

3. That neither a right to a writ of error to reverſe any 
erroneous common recovery, nor a mere right of action 
to lands in the hands of a ſtranger as of a diſcontinuee, or 
of the heir of the diſſeiſor, are forfeited by either of theſe 


ſtatutes; but rights of entry are as much forfeited as lands | 


in poſſeſſion ; yet the King ſhall not be adjudged in pol- 


ſeſſion, by virtue of ſuch a right, without an office, anda | 


feire facias or ſeiſure on ſuch office, for the words, the 


King ſball be. deemed in poſſeſſion without &c. ſhall 
have this conſtruQion, that he ſhall be in polleſſion 
without office, in the ſame manner as he ſhould have 
been on an office found at Common law ; but at Com- 


mon law, if a diſſeiſee had been attainted of hi 
the King ſhould not have deen in poſſeſſion wi 
fice, and a ſcire facias or a ſeiſure thereon. 3 
1 Leon. 270, 271. Aer 125. Hob. 340. . Eli 
389. Cro. Car. 428. 7 Co. 13. Lit. Rep. 100. S. P. 

Heb. 340. 4 Co. 58. a. 3 Co. 10. 3 C. 11. 4. 
4 C. 58. a. 1 Leon. 21, 9 Co. gs. 4. 
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4. If tenant in tail of the giſt of the crown makes a | 


feoffment in fee, and then is attainted of high treaſon, the 
right of the intail is forfeited, for it could not be diſcon- 
tinued, becauſe the reverſion continued always in the 
Crown ; and though it be put in abeyance by the feoff- 
ment, as to any benefit which the feoffor cou'd claim 
from it; yet ſince it is not turned to a right of action, 


but would have ſtill continued in him for the benefit of | 
the heir, if there had been no attainder, it ſhall likewiſe 


continue in him fur the benefit of the Crown. Cro. Car. 
427. and fee Plow. 552. | 

3. That if one attainted of high treaſon is ſeiſed of a 
defeaſihle eſtate-tail, and hath alſo a right to an ancient 
intail which is diſcontinued, he forfeits both, for the firſt 
is within the expteſs words of 26 H 8. and the other 
within thole of 33 H. 8. and it doth not follow, that 
becauſe naked rights to lands in the hands of a diſconti- 
nuee, cr of the heir of a diſſeiſor, are not within the 
meaning of the ſtaiute, therefore a right in the party him- 
felf is not ; for the forfeiture of ſuch naked rights might 
not only be of dangerous conſequence in unſettling poſ- 
ſeſſions, but might alſo be prejudicial to ſtrangers, whom 
the ſtatute, by an expreſs 8 plainly intends to fa- 
vour ; but a ferfeiture of the offender's right to his own 
lands can prejudice none but himſelf and his heirs. Hob. 
334. Palm. 331. 2 Roll. Rep. 305. 

6. In the conſtruction of the ſtatute of 33 H 8. it is 
agreed, that a power of revoking the uſes of a ſettlement 
may be forfeited by force thereof, if the execution of it 
require nothing but what may be as well performed by 
any other perſon, as by the party himſelf by whom it was 
reicrved ; as the tender of a ring, &c neither doth the 
mention of ſuch conſiderations and inducements for the 
reſerving ſuch a powet in the preamble of it, as are inſe- 
parable trom the perſon, alter the caſe, if nothing of this 


| 


| all intermediate alienations are avoided. 
| Co, 110. Hales P. C. 9. 


£- 
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kind be inſerted in the proviſo itſelf, by which it is re- 
ſerved ; but if ſuch proviſo require any thing of this kind, 
it prevents the forfeiture; as if it be worded thus; that 
if the party ſhould be minded to alter and revoke the 
uſes, and fignify his mind in writing under his hand and 
ſeal, or if it only require, that the revocanon be under his 
hand and ſeal, without ſaying any thing about changing 
his mind; or as ſome ſay, if it only require the tender of 
a ring by the party, ipſo adtunc declarante his intent, &c. 
7 Co. 12, 13. Popb. 18. 1 And. 293. Aﬀoor 303. 4 
Leon. 135. Palm. 433. 1 Roll. Rep. 142. 2 Keb. 566, 
763, 773. 1 Lev. 279. Lane 44. 

That neither an annuity granted pro conſilio impendenila, 
nor an office granted for life, and requiring kill and con- 


| fidence, are forſeitable by theſe ſtatutes ; but ſuch office 
in fee may be forfeited without the aid of them, becauſe 


the grantor in giving an eſtate deſcendable to all the heirs 
of the grantee, however unqualified, appears not to have 


been induced to make his grant from the conſideration of 
the peculiar merit of the perſons who are to execute 


the office. Plow. 381. Plow. 379. 
By an act of parliament made 13 Car. 2. it was en- 


_ afted, That all the manors, meſſunges, lands, tenements, 


poſſeſſions and reverſions, remainders, rights, intereſts, 
hereditaments, leaſes, chattels real, and other things of 
what nature foever, that Sir Fobn Danvers, or any other 
to his uſe, or in truſt for him, had the 25th of March 


alſo the ſaving the land to the heir, ſaves the i 

of blood and loſs of dower. Hale: P. C.8. 3 bift. 47. 
But a ſaving againſt the corruption of blood in a ſtatute 

concerning high treaſon, does not fave the land to the 


4 
fedtu tenentis, occaſioned by the corruption blood + 
corruption 


| heir, becauſe the land goes to the King by way of im- 


mediate forfeiture, and not by way of eſcheat. 1 Salk. 


| 85. 


3. To what time the forfeiture ſhall have relation ; and 


| what it to be done with the offenders goods before convittion. 


The forfeiture upon an attainder of treaſon or felony = 


ſhall have relation to the time of the 
avoiding all ent alienations of the lands, 


the time of the conviction, or fugam fecit found, &c, 


only as to chattels, unleſs the party were killed ir 
from, or reſiſting | i 


e offen Li. 2. l. 8 
But if the time proved varies from that laid in the indiQ- 


of the offence. Plow. 488. b. Ca 


ment, and the jury find the defendant gui ally, 
the forfeiture ſhall relate to the time 222 
be falſified by the party intereſted, as it be in this 
reſpect, tho” not as to the point of the offence. 


- : 
whether before or after the day laid in the indictment; in 


| ſuch caſe the forfeiture ſhall relate to the day ſo ſpecially 


_ Kelyn. 16. Ha P. C. 264. 2 Infl. 318. 
3 Inft. 230. 

No attainder whatſoever ſhall have any relation as to 
the mean profits of the lands of the perſon attainted. but 
he from the time of the attainder. 8 Co. 170. Plow. 
—. . 

The forſciture of a perſon becoming felo de ſe has re- 
lation to the time the mortal wound was Ha ſo that 


# 
„ 
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It hath always been held, that one indiQted or appealed 


ol treaſon or telony may, bana fide, ſell any of his chat- 
tels real or perſonal, tor the ſuſtenance of himſelf and 


family, until they be actually forfeited. 8 Co. 171. 
But where a perſon being in Newgate for robbery and 


burglary, beſore conviction, made a bill of ſale of all his 


goods to his fon; and on trover brought by the fon 
againſt the ſheriff of London, it was held by Holt, that 
the bill was fraudulent, and that though a fale, bona fide, 


for a valuable conſideration had been good, becauſe the 


party had a property in the goods till conviction, and 1 


ought to be reaſonably ſuſtained out of them, yet that 
ſuch a conveyance as this cannot be intended to any other 
purpoſe than to prevent a forfeiture, and defraud the 
King; and this he ſaid was a fraud at Common law. 
. 1 5 
It ſeems the better opinion, at this day, that before in- 
dictment the goods of the offender cannot be ſearched 


and inventoried, and that after indictment they cannot 


be ſeized and taken away till the felon is convicted, for 
till the conviction the property remains in the felon. 3 
Inft. 229. Bridg. 77. Hale P. C. 269. 

And by the 25 Ed. 3. cap. 14. it is enacted, That 
no ſheriff, under ſheriff, nor eſcheator, bailiff of fran- 


chiſe, nor any other perſon, take or ſeize the goods of 


any pero: arreited or impriſoned for ſuſpicion of felony, 
befor me perſon ſo arreſted and impriſoned be con- 
victe e attainted of ſuch felony according to the law; 
or elſe the ſame goods otherwiſe lawfully torfeited ; up- 
on pain to forteit the double value of the goods fo taken 
to him that is ſo hurt in that behalf, by action of debt, 
Sc. For precedents of ſuch actions, fee 1 Lutw. 132. 
Cre. Eliz. 749. | 

This ſtatute is to be in affirmance of the Common 


law, and hath been adjudged to extend as well to the 


ſeizure of money as of any other chattel. 8 Ca. 171. 
Raym. 414. | 

it ſeems plain from this ſtatute, that 
ſeized as ſoon as they are forfeited ; and it ſeems the 
whole townſhip is anſwerable for them to the King, and 
may ſeize them where-ever they can be found. Co. Lit. 
391. 1 Hawk. P. C. 455. 1 

And at Common law it was no plea for ſuch town- 
ſhip, that the goods were delivered to the cuſtody of 
J. S. who imbezzled them, c. but it is enacted by 31 
Ed. 3. cap. 3. that if any man ar town be charged in 
the Exchequer by eſtreats of the juſtices of the chattels 
of fugitives and felons, and will alledge in diſcharge of 


him another which is chargeable, he thall be heard, and 


right done to the other. 2 Hawk. P.C. 456. 


| How far the offender*s blood is corrupted ; and in 
oY caſes the wife ſhall loſe her dower. 


It is clearly agreed, that by an attainder of treaſon or 


heir to any anceſtor, nor have an heir, and the pol 
the law herein is to make men more mindful of their al- 
legiance, and to deter them from taking up arms againſt 
the crown ; for as the natural love men have for their 


| Poſterity, often reſtrains them from actions which would 


prejudice them, either by intailing the infamy of ſuch 
actions on them, or making them ſharers in the puniſh- 
ment which the law has appointed for ſuch offences; ſo 
men are leis careful ol their perſons, when their miſcar- 
riages will neither involve thcir children in guilt or pu- 
niſhment of them. Co. I. it. 8. 2. 391. 6. 392. Staundf. 
P. C. 165. Bro. Nobility 21. Cyo. 66. 

Theretore it is laid down as a ſure rule, that where- 
ever it is neceſſary for any one, who would make a title 
to another, to derive the deſcent through him, that the 
attainder is an effectual bar to ſuch a title, unleſs the land 
were intailed, in which caſe he claims per formam doni, 


and paramount his title. Cra. Car. 543. Lit. Rep. 28. 
Vor. II. No. 79. 


goods may be 


| 


death of his brother. Co. Lit. 8. a. 


F OR 


Ney 159. 1 Vent. 413, 417. 1 Lev. 60. 1 Sid. 200. 


Lit. fect. 746. 3 Co. 10. 8 Co. 166. a. 

As if there be grandfather, father and ſon, and the 
father is attainted, the fon cannot claim as heir to the 
grandfather of the lands in fee-fimple, becauſe he muſt of 
neceſſity derive the deſcent through the father, which by 
reaſon of the attainder he cannot do. Co. Lit. 392. 
Dali. 14. pl. 3. 1 Yet. 416. | 

Sv if there be two brothers, and one of them having 


iſſue a ſon be atrainted, ard either the fon or uncle pur- 
chaſe land, and die without iſſue, the other cannot be his 


_ y_ 1. blood of the father, through whom 

deſcent muſt be conveyed, is corrupted. Dyer 247: 
pl. 40. Cra. Car. 543- 1 Fent. 413, 425. 

But it is alſo a general rule, that the attainder of a 

» who need not be mentioned in the conveyance 


| of the deſcent, does no hurt, let the anceſtor be never 


ſo remote ; and that therefore where one may claim as 
immediate heir to another, without der:ving the deſcent 
through any other, he ſhall not be barred by the attain- 
der of any other. Lit. Rep. 28. Noy 159, 166. 1 Lev. 
60. 1 Sid. 200. 1 Vent. 413. 

As if the ſon of one attainted purchaſe land, and have 3 
ſon, and dre, ſuch fon ſhall inherit him, becauſe he 
derives his deſcent immediately from him. 1 Fent. 416. 

So if a man hath two ſons, and is attainted, and one 


of the ſons purchaſe lands, and die without iſſue, the 


other ſhall be his heir, becauſe he may make his title 
without mentioning the father; and therefore there is 


no diſability in the one to be repreſented, or in the other 


o/repreſent. Co. Lit. 8. aq. 4 Leon. 5. Cre. Fac. 539. 


1 Rob. Ar. 62 5. pl. 5. Cre. Car. 543. Palm. 19. 1 
| Lev. 59. 1 Vent. 125. 2 Rel. Rep. gz. 2 Sid. 25, 


27. Acer 569. pl. 775. Ny 158. Lit. Rep. 28. 

So where a perſon- attainted hath iſſue by a woman 
ſeiſed of lands of inheritance, ſuch iſſue may inherit the 
mother, though he never had any inheritable blood from 
the father. Ney 159, 167, Staundf. P. C. 196. 2 
Sid. 248. Cro. Fac. 539. Lit. Rep. 28. 1 Lev. 


1 Sid. 201. 1 Vent. 422. Co. Lit. 84. 6. * 
If the father of a perſon attainted die ſeiſed of an eſ- 
tate of inheritance during his life, no brother 


| can be heir, but the land ſhall rather eſcheat ; the elder 


brother, tho” attainted, is ſtill a brother, and no other 
can be heir to the father while he is alive ; but if he die 
before the father, the younger brother ſhall be heir, be- 
cauſe there is no default in the father to be 

nor in the younger fon to repreſent the father after the 


13. e. Ney 1 
170. 1 Lev. 60. 1 Sid. 195. 1 "St dn | 
But if the eldeſt fon left iſſue, and died, fuch iſſue 
could not have inherited, but ſuch land muſt have eſ- 
cheated, becauſe the eldeſt ſon could not have repreſented 


the grandfather, but by the mediation of the father, and 
as ſtanding in his ſtead, and that in this caſe he could 

not do, becauſe the father can have no repreſentatives, 
and the younger ſon could not inherit, becauſe the elder 


line is ſtill continuing, which excludes the younger. 
Dyer 48. = | 
If a man be ſeiſed of lands in fee, and hath ifſue two 
ters, and one of them is attainted of felony, and 
the father dies, both daughters being alive, one moiety 
ſhall deſcend to the innocent daughter, and the other 
moiety ſhall eſcheat. Co. Lit. 163. 6. | 

But it a man makes a leaſe tor life, remainder te 
the right heirs of A. being dead, who hath iſſue two 
daughters, whereof one is attainted of felony, it ſeems 
the remainder is not good for a moiety, but void for 
the whole. Co. Lit. 163. b. 

For in the firſt caſe the lord by eſcheat muſt make 2 
title to diveſt the eſtate which was once lawtully veſted 
in the anceſtor ; which he cannot do, becauſe there is no 
defect in this caſe, ſince the anceſtor may be legally re- 
preſented, and the innocent daughter may legally repre- 
lent ; and therefore there can be no title in the lord to 
evict that moiety, though he has a title to the moiety of 
the offending daughter, who after her crime can repreſent 
no man; but in the ſecond caſe, the ſiſters are to make 


B h title 
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FOR 


tine to the remainder, which they cannot do, becauſe | FORFEITURE IN CIVIL CASES. A in re of 


to make title to the remainder, they muſt bring them- 
ſelves within the words of the gift ; and the innocent 
daughter cannot take upon her the charaQter of an heir 
alone, ſince they both make but one heir to the ance(- 
tor; and both cannot join, becauſe one is attainted, and 
incapable of that character. Co. Lit. 163. 5. 


_ Although a perſon attainted be to many purpoſes look- | 


ed upon as dead in law, yet he hath a capacity to pur- 
chaſe land, which the King ſhall have upon office found, 
and not the lord of the fee, becauſe his perſon being for- 
jeited to the King, he can't purchaſe but for the King. 


ment he may purchaſe as before, for he is totally reſtored 


undf. P. C. 1 Inſt. 233. Daliſ 14 pl. 3. 
541% 8 dn be aeinted, and after pardoned by charter, 
| the children born before ſuch pardon ſhall not inherit; 
but if they fail, the children born after ſuch pardon may 
inherit him; for the pazdon makes him capable of new 
relations as well as of new purchaſes, tho all the old 


© legal benefits and relations are loſt. Noy 170. Co. Lit. 


8. a. 3 Iuſl. 233. „ 

en. E. 6. cap. 12. the wife not 
only loſt her dower at 5 bo law, * S — — 
ad oftium ccc le ſiæ, or cx aſſenſu patris, or hy ſpecial cuſtom 
_— that 7 gavelkind,) by the huſhand's attainder of 
treaſon or capital felony, whether committed before or 
alter the marriage. Co. Lit. 31. J. 37. 4.41. a. F. N. 
B. 150. Perk. ſed. 308. Bre. tit. Dower 82. Plow. 
26 


band and her, whether by way of or 


whatſoever ; yet notwithſtanding every woman, that ſhall 
fortune to be the wife of the perſon ſo attainted, ſhall be 
endowable and enabled to demand, have, and enjoy her 
dower, in like manner and form as tho her huſband had 
net been attainted, Oc. | 

But this is repealed as to treaſon by 5& 6 E. 6. cap. 11. 
ar. 9. by which it is enacted, That the wife, whoſe 
badband ſkall be attainted of any treaſon w hatioever, fhall 
in no wiſe be received to aſk, challenge, demand, or have 
dowry of any of the lands, tenements or hereditaments of 
the perſon fo attainted, during the ſaid attainder in 
force. | 

If the huſband ſeiſed of lands in fee makes a feoffment, 
and then commits treaſon, and is attainted of it, the wife 
ſhall not recover dower agaiaft the feoffee. Bendl. 56. 
Dyer 140. Co. Lit. 111. 6. | 

So if the huſband is attainted of treaſon, and after- 
wards pardoned, yet the wife ſhall not recover dower ; 
| but of lands purchaſed by the huſband after the pardon, 

the wife ſhall be endowed. 3 Leon. 3. Perk. ſect. 391. 

It a buſband having levied a fine with proclamation, 
is erroneouſly attainted of treaſon, and the | ors paſs 
after his death, and then the outlawry is reverſed, the 


fine and nonclaim are no bar till five years are paſſed 


after the reverſal, becauſe the wife could not ſue for her 
dower while the attainder ſtood in force, neither could 
ſhe any way reverſe it. 3 Inf. 216. Moor 639. pl. 


= | | 

After the making of the flatute 1 E. 6. cap. 12. it 
ſeems to have been doubted, whether the wife ſhould not 
loſe her dower in caſe of any new felony made by a& of 

liament ; and therefore where ſeveral offences have 
= 1 _ taken to provide 

e wites dower. 2 Bac. Ar. c8 | 

Abr, ut. Forfeiture, CITE hs * 


copyhold by ſelling timber was relieved in equity; but 
Lord Keeper declared, that in caſe of a wilful forfeiture he 
would not relieve. Hill. 19 Car. 2. Chan. Caſes g6. 
In caſes of r of 
nd-rent, and a recovery in ejectment, Chancery will 
— on tender of arrears and coſts, where the for- 
feiting was offered the ſame terms by the ground 
landlord before the bill brought, and refuſed them; per 
Jſferies C. Vern. 449. Paſch. 1687. 

n caſe of a forfeiture equity can relieve, where they 
can give ſatisfaction. 1 Salk. 156. Grimffon v. Lord 
= 
| Bruce & ux. in Canc. f 

A wilful forfeiture, by ſuffering a recovery in point of 
law, was ſupplied and helped in equity, becauſe of an 
agreement precedent. Paſch 16 Car. 2. Chan. Caſes 49. 

An aſſent after refuſal was allowed to prevent a for- 
feiture ; for a forfeiture ſhall not bind where a thing may 
be done afterwards, or any compenſation made for it, un- 


K — er CO CO CPEI—_—_s 


— 
* 


Vient. 352. 

| 2 will not relieve againſt a forfeiture incurred by 

act of parliament. AS. Rep. ſaid to be Lord Harcaurt's, 
tit. Forfeitures 1723. 

| Upon the diſabling ſtatute of 11 & 12 I. 3. cap. 4. 

ſect. 4. Lord Cowper inclined, upon a bill brought by an 

after proteſlant remainder-man, and upon another bill by 


whether F S. to whom a firſt remainder was limited, 
| was a papilt at the time that the remainder ſhould have 
veſted in him; and this was deſired by the plaintiffs ; but 
| in regard the act inflis © forfeiture and diſability, and 
| therefore is to be taken ſtriQly, that J. S. being above 18 
at the making the ſettlement, and ſo not within the 


| 
; 
7 
1 
E 
| 


| inſiſted upon; to the intent, that it might be tried whe- 
ther F. S. who was ſtrongly affirmed to be a papiſt, but 
had controverted it, was capable of taking or not, and who 
had the title, in caſe he was not capable of taking, whe- 

ther the remainder-man by the ſettlement, or the heirs at 
52, 353. Trin. 1717. 


itagii,) Is a writ which lay againſt him, who, holding 
| by knights-ſervice, and being under age, and unmarried, 

refuſed her whom the lord offer'd him without his diſpa- 
| 22 hy — another. F. N. B. fel. 141. 

. Orig. fol. 163. | 

| : OR ABULUM, ( Forgavel,) A ſmall reſerved rent 
| 
| 


in money, a quit-rent. Cowell, edit. 1727. 
| FORGERY, (from the Fr. forger, Oo accudere, fa- 
 bricare) At Common law is an offence in falſly and frau- 


other authentick matter of a publick nature, as a pariſh 
regiſter, or any deed or will, and puniſhable by fine and 
impriſonment, and ſuch other corporal puniſhment as the 
court in diſcretion ſhall think proper. But the miſchiefs 


a N 8 


| againſt them by mere ſangui laws. Hence we h 
| ſeveral acts of parliament — what 5 


were at the Common law. 1 Hui. P. C. 182. 
— 2 182. 2 Bac, 


_ 3. What fhall be deemed forgery by the Common law, that 


ence 


| 
2. What ſhall be deemed forgery by flatutes, 
2 | by flatutes — 


23. Phading,. 


r. I bat 


leſs where there is a deviſe over to a third perſon. 2 


the heir at law a proteſtant, to direct an iſſue to try 


| law. N mss pI 
| FORFEITURE OF MARRIAGE, (Farisfadture 


dulently making or altering any matter of record, or any 


of this kind increaſing, it was found neceſſary to guard 


to forgery, and which infli& ſeverer puniſhments than 
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j. What ſhall be deemed forgery by the Common law, 


that is, before any act of parliament was made concerning 
this offence. 


The notion of forgery doth not ſo much conſiſt in the 
counterfeiting a man's hand and ſeal, which may often be 


done innocently, but in the endeavouring to give an ap- 
ance of truth to a mere deceit and falſity ; and either 


to impoſe that upon the world as the folemn act of an- 
other, which he is no way privy to, or at leaſt to make 
2 man's own at appear to have been done at a time 
when it was not done, and by force of ſuch a falſity to 
give it an operation, which in truth and jultice it ought 
not to have... 1 Hawk. P. C. 183. 1 Kod. Abr. 28, 29. 
11 Co, 27. ET 

Hence it is held to be forgery for a man to make a 
feolfment of certain lands to J. S. and atterwards make 
a deed of feoffment of the fame lands to J. D. of a date 
prior to that of the teoffment 10 J. S. for herein he fal- 
fifies the date in order to defraud his own feoffee by ma- 
king a ſecond conveyance, which at the time he had no 
power to make. 3 Huff. 169. Pult. 46. . 27 H. 6. 3. 
1 Hawk. P. C. 182. | 

Alſo it is forgery for a man, who is ordered to draw a 
will for a ſick perſon, to inſert legacies in it of his own 
head. Ney tot Maor 759, 760. 3 Inſt. 170. 1 Hawk. 
P. C. cont. Dyer 288. 6. 

So if one inſerts into an indictment the names of thoſe 
againſt whom in truth it was not found, this is forgery. 
3 Mad. 66. 1 Hawk. F. C. 183. 

So where finding another's name at the bottom of a 
letter, at a conſiderable diſtance trom the orher writing, 
cauſes the letter to be cut off, and a 
fixes it under the releaſe. 3 Inſt. 171. 1 Hawk. P. C. 
183. 

Alſo the making any fraudulent alteration of the form 
of a true deed, in a material part of it, is forgery ; as 
the making a leaſe of the manor of Dale appear to he a 
leaſe of the manor of Sale, by changing the letter D. 
into an S. or by making a bond for five hundred pounds 
_ expreſſed in figures ſeem to have been made for five thou- 

ſand, adding a new cypher. Maar 619. 1 Hawk. P. C. 
183. But in 3 luft. 169. Lord Coke ſeems to think, 
that a deed ſo altered is more properly to be called a falſe 
than a forged deed; but by ſerjeant Hawkins this is for- 
gery; for a man's hand and ſeal are falſely made uſe of 
to teſtify his aſſent to an inſtrument, which after ſuch 
an alteration is no more his dced than a ſtranger's. 1 
Hawk. P. C. 183. | 

But as the fraud ar d intention to deceive, by impoſ 
upon the world that as the act of another, which he ne- 
ver conſented to, are the chief ingredients which conſti- 
tute this offence; ſo it hath been held, that he who 

writes adeed in another's name, and ſeals it in his pre- 
ſence, and by his command, 1s not guilty of forgery ; be- 
_ Cauſe the law looks upon this as the other's own ſealing, 

as done by his approbation and command. Pult. 46. 21 
H. 6.4. 6. 1 Hawk. P. C. 183. 

So it a man writes a will for another without any di- 
rections from him, and he for whom it is wrote becomes 
nan compos before it is brought to him, it is not forgery; 
tor it is not the bare writing an inſtrument in another's 
name without his privity, but the giving it a falſe ap- 
pearance of having been executed by him, which makes 

him guilty of forgery. cr 760. 
Allo he can't be puniſhed as guilty of forgery, who 
raſeth out the word libris out of à bond made to himſelf, 
and putting in marcis, becauſe here is no appearance of 
a fraudulent defign to cheat another, and the alteration 
is prejudicial to none but to him who makes it, whoſe fe- 
curity for his money is wholly avoided by it; yet it 
ſeems to be forgery, if by the circumſtances of the caſe it 
ſhould any way appear to have been done with an eye of 
gaining an advantage to the party himſelf, or of prejudic- 


ing a third perſon; alſo it is holden, that ſuch an altera- 
= even without theſe circumſtances, is 2 miſdemeanor 


it be not forgery. Moor 619. Ney 99. 1 Salk. 375. 


general releaſe to 


* 
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It ſeems, that by a bare non-feaſance a man can't be 


| ſaid to be guilty of forgery; as if a man in drawing a 


will omits a legacy wh'ch he is direQed to inſert ;; yet it 
hath been holden, that if the omiſſion of a bequeit to one 
cauſe a ma erial alteration in the limitation of a bequeſt 
to another, as where the omiſſion of « deviſe of an eſtate 
for life io one man cauſeth a devile of the fame lands to 
another to paſs a preſent eſtate, which otherwiſe would 
have paſſed a remainder only, he who makes fuch an o- 
miſſion is guilty of forgery. ior 760. Nay 101. 
But it ſeems to be no way material, whether a forged 
inſtrument be made in ſuch a manner, that if it were in 
truth ſuch as it is coiaterfeited for, it would be of vali- 
dity or not; and upon this ground it hath been adjudged, 
that the forgery of à protection in the name ot A. B. as 
being a member of parliament, who ia tru: at that time 
was not a member, is as much a crime as if he were. 
1 Hawhk. P. C. 184. i Sid. 142. 3 
It is clearly agreed, that at Common law the counter- 
feiting a matter of record is forgery ; for fince the law 
gives the higheſt credit to all records, it can't but be of 
the utmoſt ill conſequence to the publick to have them 
either torged or falfibed. 1 Roll. Abr. 65, 76. Hv. 146. 
c 55 
Alſo it is agreed to be torgery to count erfeit any other 
authentick matter of a public k nature, as a privy leal, or 
licence from the barons of the Exchequer to compound a 
debt, or certificate of holy orders, or à protection from 
a parſiament-man. 1 Kall. Abr. 68. fl. 33 Cra. Car. 
326. 1 Fon. 325. 1 Roll. Abr. 65. pl. 5. 2 Bulſ. 137 
1 Leen. 139. 1 Sid. 142 g 5 
It is alto unqueſtionable, that a man may be in like 
manner guilty of forgery at Common law by torging a 
deed; and therefore it ſeems, that one may be equally 
guilty by forging a will, which can't be thought to be 
of leſs conſequence than a deed. 1 NI. Ar. 65. pl. 10. 
Raym. 81. Owen 47. 1 Sid. 278. 3 Leon. 170. Mir 


760. Ney ror. Dyer 302. and 1 Hauk. P. C. 184. 


where it is ſaid, that he can't find this 
directly holden. | | 

There ſeem to be ſome ſtrong opinions in the books, 
that the counterteiting any writings of an inferior nature 
to thoſe above mentioned, is not forgery at the Common 
law; alſo it hath been holden, that the forging another's 
hand, and thereby receiving rent due to him from his te- 
nants, is not puniſhable at all; but by Hewi. it can't 
ſurely be proved by any good authorities, that ſuch baſe 
crimes are wholly diſregarded by the Common law, as 


point any where 


not deſerving publick proiecution ; for the opinion, that 


they are puniihable by no law, ſeems by no means to be 
maintainable, ſince many of them are moſt certainly pu- 
niſhable by torce of 33 H. 8. c. 1. Neither can it be a 


- convincing argument, that they are not puniſhable at 


Common law, becauſe they are of a private nature, as 
much as other writings concerning ſuch matters; yet no 
one will ſay, that the making a talle deed concerning a 
private matter is not pumſhable at Common law; but 
perhaps, ſays he, it may be realonable to make this diſ- 
tinction between the counterfeiting of ſuch writings, the 
forgery whereof, as in the above caſes, is properly puniſh- 
able as forgery, and counterfeiting of other writings of 


an inferior nature; that the former is in itſelf criminal, 
| whether any third perſon be actually injured thereby or 


not; but that the latter is no crime unleſs ſome one re- 
ceive a prejudice from it. 1 Roll. Rep. 431. 1 Sid. 16, 


155, 451. 1 Roll. Abr. 66. pl. 8, 9. Winch. 40, 90. 3 
Bull 


Leon. 231. 1 Leon. 101. Cro. Eliz. 296, 8 5 3. 3 
265. Cro. Elia. 166. Telv. 146. 1 Hawi. P. C. 184. 
Bur theſe opinions came fully to be conſidered in a late 


noted caſe, where it was held, that the counterfeiting a 


releaſe or acquittance for a ſum of money though without 
ſeal, was forgery ; and that it would be the molt inju- 
rious notion, and even à reflection on the Common law, 
to ſuppoſe it ſo defeQive as not to provide a remedy a- 


| gainſt offences of this nature. This caſe was thus: An in- 


formation was exhibited in the name of the Attorney Ge- 


| neral, charging that Mr. /Fard, exiſtens enerubilis to de- 
* to the Duke of Bucks 315 tun and one quarter of 


cation of it, knowing it to be 


F OR 


alum ad certum diem jam preteritum, did with intent to 


defraud him thereof, forge an indorſement on the back | 


of a certificate'in the words and figures following. Mr. 
Fobn Ward, | hereby order you to charge 660 tuns and 
one quarter of alum to my account, part of the quan- 
tity here mentioned in this certificate, and for your fo 
doing this ſhall be your diſcharge. Buckingham, April 
30, 1706.” The information likewiſe charges a publi- 

Upon Not guilty 
it was tried at the bar, and a verdi& found for 
the King in Eaſter term 12 Geo. The defendant ab- 
ſconded till the laſt day of Afichaelmas term, when he 
voluntarily came into court, and defired to be bailed : 
But the court refuſed it, and fo 11 — — 
now in Hillary term his counſel 7 4 ord, Mr. 
Ketelbey, Mr. 7 ilmer, Mr. Bootle, and Mr. Strange) took 
ſome objeQions in arreſt of judgment, and what they 


principally relied upon were theſe: 1. That this is not 


tuch a paper, of which a could be committed at 
Common law. This is laid as an offence at Common 
law; and Hawkins in his Pleas of the Crown 182. fays, 
that it muſt be of a matter of record, or any other au- 
thentick matter of a publick nature, as a deed or will : 
Other writings of an inferior nature, as forging the hand 
of an authority te receive rent, counterfeiting a letter 


made in another man's name, &c. are (ſays he) more pro- 


puniſhable as cheats on the 33 H. 8. c. 1. In Cre. 
22 £66 it is held vot aBtionable, to fay, „% You have 
falſely forged your father's hand, and thereby falſely 
have procured your father's tenants to pay their rent 
to you; becauſe it would not be forgery, if he had done 
-fo. 1 Rel. Abr. 66. 2. It does not appear he was charge- 
| able to deliver the alum at the time he did the fact. 
Exiſtens onerabilis is at the time of the information, and 
then it wants one neceſſary ingredient to make it a for- 
gery at Common law, which is, that it be to ſomebody's 


Attorney, Mr. Lee, Mr. Marſh, Mr. Fazakerley 
mT 


' for forging the entry of a marriage. It could not be 
indictment as a cheat on the 33 H. 8. becauſe there 
muſt be an actual obtaining upon that ſtatute. As to 
the exiſtens onerabilis, it is not 
tual damage, a poſlibility of damage is tufficient. There 
money raiſed in 828 And if it was 
the party cannot be hurt by a forged one, and 
| forger ſhall be puniſhed. . 
that it was done with deſign to avoid the delivery, and 
defraud the Duke, which is ſufficient. But to take it 
as ſtrong as poſſible, and make exiffens relate to the time 
of the information; yet ſurely it will be a forgery, tho” 
done before the time was actually come in which he was 
to deliver it. If a man is to pay money at a future day; 
ſhall his forging a releaſe before the day, and keeping it 
by him till the time comes to make uſe of it, be no 
crime? If it imports a prejudice, it is a crime at Com- 
mon law. Ma. 619. Ney 99. | 
To this it was replied by Mr. Fard's Counſel ; that 
no caſe was cited where it was determined to be an of- 
fence at Common law, and the precedents cited paſſed /1 


4 


— N 
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filentio. That there was no reflection on the law, for this 
ever was puniſhable, tho” not as forgery, but a cheat: 
They did not ſay it was no crime, but it was not this. That 
this was an obtaining within 33 H. 8. becauſe he obtains a 
right to keep that alum, which otherwiſe he would be 
obliged to deliver to the Duke. And the preamble of 5 
Eliz. cap. 14. which takes notice of theſe offences, and 
calls them notable ones; yet complains of the mild pu- 
niſhment that was fled at the Common law, which 
is an argument they were not puniſhed as forgeries. 

Per curiam : As there is no judicial authority on either 
ſide, we muſt take it up upon the reaſon ot the. thing. 
There 1s no reaſon why this ſhould not be puniſhed as 4 
| forgery, as well as if it was a deed; the injury may be 28 

great, or greater, for the value may be 100,000. in one 
| caſe, and a deed perhaps affeR only a ſingle acre of land. 
The ſtatute 5 Eliz. ſhews this to be a crine, by uſing the 
words writings, in contra- diſtinction to deeds. It cant 
de proſecuted as a cheat at Common law, without an ac- 
tual prejudice, and that is an obtaining on the 33 H. 8. 
the caſe cited out of Cro. is not law, and furely thoſe 
words are actionable. Regina v. Travers was forging an 
indorſement on an army debenture, and laid as at Com- 
mon law. The reaſon why we do not meet with an an- 
cient determination is, becauſe perſonal credit was for- 
merly ſmall, and theſe writings not made uſe of. ti; 
not neceſſary to ſhew an actual prejudice, a poll»! y is 
enough; aad here it appears, there would have been 
one, it the forgery had ſtood, Fudicium pro rege. Atter- 
| wards he was ſentenced to ſtand in the pillory before 
Weſtminſter-Hall gate, (which he did) to pay 500 J. and 
find ſureties for ſeven years, and commitment till all was 
performed. Fil. 13 Geo. 1. The King v. Hurd. Stran. 
747. L. Raym. 1464. S. C. 
Indi ment ſetting forth, that defendant intending to 
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— 


— 


— 


— 


defraud the King, and unjuſtly to procure a payment to 
be made as to the widow of an officer, did knowingly pub- 


liſh a certain falſe and counterfeit affidavit, purporting to 
have been ſworn by one Elizabeth Roe, before Thomas 


| Engier, Eſq; a juſtice of the peace, by which means he 


received 5/. Gs. 8d. of the paymaſter of the King's 
| bounty; and this was laid as an offence at Common law. 
After verdict for the King, it was moved in arreſt of 
judgment, that this not being ſaid to be forged by the de- 


| fendant, was not an offence at Common law, but he 


ought to have been indicted on 33 H. 8. cap. 1. as for 2 
falſe token. Sed per curiam; Since Ward”s caſe this can 
never be doubted. And it has always been held, that the 
ſtatute did not create a new offence, but only added a fur- 
ther puniſhment where the indictment is contra formam 
| ſfatuti. The 5 Eliz. cap. 14. reciting the forgeries at Com- 


| mon law, has the word writings, in contradiſtinction to 


deeds: And it is in the election of the party, in the cale 
of forging deeds, to lay the indictment either at Com- 


mon law, or upon the ſtatute. Judgment pro rege. Mich. 
5 | 14 Geo. 2. Stran. 1144. The King v. Obrian. 


Forgery to the party's own detriment only, is not cri- 
minal. L. Raym. 530. 1 Salk. 375. e 


2. What ſhall be deemed for flatutes Sth . 
 niſbment — 3 — mw 


By the ſtat. 5 Eliz. cap. 14. ſeck. 2. it is enacted, 
That if any perſon or perſons, upon his or their own 
| head and imagination, or by falſe conſpiracy and fraud 
with others, ſhall wittingly, ſubtilly and falic}y torge or 
| make, or ſubtilly cauſe, or wittingly aſſent to be forged 
or made any falſe deed, charter or writing ſealed, court- 
roll, or the will of any perſon or perſons in writing, 
to the intent that the eſtate of freehold or inheri- 
| tance of any perſons, of, in, or to any land, tene- 
| ments or hereditaments, freehold, or copyhold, or the 
right, title or intereſt of any perſon or perſons, of, 
in, or to the ſame, ſhall or may be moleſted, trou- 
| bled, defeated, recovered or charged, or ſhall pro- 
nounce, publiſh or ſhew forth in evidence, any ſuch 
| falſe and forged deed, charter, writing, court-roll, or 
will as true, knowing the ſame to be falſe and forged, as 


— 


| is aforeſaid, io the intent above remembered, <xcept be- 


me 


«> 


FOR 


ing an attorney, lau yer or counſellor, he ſhall for his 
client plead, flew t-1th, or give in evidence ſuch falſe 
amd forged decd, . % the torging whereot he was not 
party or privy,) and tall be therent convicted either up- 
on action, of actions of forgery ot falſe deeds, to be 
founded vpon tie laid ature, at the ſuit of the party 
grieved or otherwite, according to the onder and due 
courſe of the lau: ot this realm, Sc. he thall pay unto 
the party grieved his double colts and damages, to be 
tound and aſſeſſed in that court where tuch conviction 
Shall be; ard allo (all be fet upon the pillory in ſome 
open market-town, or other open place, and there have 
both his cars cut eff, allo his nottrit> flit and cut and 
ſcared with a hot iron, c. and ſhall torteit to the King 
the whole iſſues and profits of his lands and tenements, 
and ſuſſer perpetual impriſonment. 

Seet. 3. it is enacted, © That if any perſon or per- 
ſons, upon his or their own head or imagination or by 
falſe con{piration or traud, had with another, ſhall wit- 
tingly, lubnilly and faltely torge or make, or wittinglyz 
ſubtilly and falſely cauſe or aficat io be made and forged, 
any falke charter, deed or writing, to the intent that any 
perfon or perſons ſhall or may have, or claim any eſtaie 
or intereſt for term of years, ot, in, or to any manors, 


lands, tenements or hereditaments not being copyhold, | 


ot any an: uity in lee · ſiinple, tee-rail, or tor term of lite, 
lives or years; or ſhall, as is atorelaid, forge, make or 
cauſe, or ailent to be made or forged any obligat ion, or 
bill obligatory, or any acquittance, releaſe or other diſ- 
charge of any debt, account, ſuit, demand, or other 
thing perſonal, or thall pronounce, publiſh or give in 
evidence, except, as is betore excepted, any ſuch falſe 
or forged charter, deed, writing, obligation, bill obliga- 
tory, acquittance, releaſe or diſcharge a* true, knowing 
the ſame to be tile and tyrged, and thall he thereof con- 
vifted by any of the ways and means aforeſaid, he hall 
pay unto the party grieved his double coſts and damages, 
to be found and alle ſſed in ſuch court where the laid con- 
viction ſhall be had, and ſhall be allo ſet upon the pillo- 
have one of his ears cut off, and allo ſuffer impri- 
ſonment for one year, c. = 
Seft. , 8. It is further enadted, That if any per- 
ſon or perſons being convicted or condemned of any of 
the offences aforeſaid, by any the ways and means limi- 
ted, ſhall after any ſuch his or their conviction or con- 
demnation, ef tloens commit or perpetrate any of the 
ſaid offences in form aforelaid, that then every ſuch ſe- 
cond offence ſhall be adjudged felony without benefit of 
the clergy, ſaving to all perions other than the ſaid offen- 
ders, and ſuch as claim to their uſes, all rights, Ic. which 
they ſhall have to any the hereditaments of any fuch 
perſon, fo as aforeſaid convicted or attainted at any time 


before, Ec. ſaving allo the dower ot ſuch offender's wife, | deed is forged, is in danger of the ſtatute, if he afcer- 


and the right of his heir. 
$4. 10. It is enacted, That all juflices of oyer and 
terminer, and juſlices of aſſiſe, thall have power to inquire 
of, hear and determine the offences aforelaid. 

But it is provided, ſecl. 9, 12, & 16. * That this act, 
or any thing therein contained ſhall not extend to any 
ordinary, or his commiſſary, Oc. for putting their ſeal 
of office to any will tv he exhibized unto them, not 
knowing the fame tv be falſe or torged, or for writing 
of the ſaid will, or prohibiting of the fame ; nor to any 

roctor, &c. ot any eccle ſiaſtical court; tor the writing, 

tung forth or pleading of any proxy, made according 
to the Eccleſiaſtical law, for the appearance of any per- 
fon being cited to appear in ſuch court; nor to 
archdeacon or official for putting their authentick ſeal to 
the ſaid proxy or proxie>, nor to any [cclefialtical judge 
for admitting the lame; nor to any perſon who ſhall 


— or ſhew tot th any deed or writing exemplified un- 


the Great ſeal of Englan4, or under the ſeal of any 
other authentick court of this realm; nor to any per- 
fon who ſhall cauſe any ſeal of any court to be ſet to 


any ſuch decd, charter or writing inrolled, not knowi 
the ſame to be falſe or forged. . 8 


Ver. II. Ne. 79. 


ry in ſome open market-town, or other open place, and 


108. 


| within either of the branches ot the ſtatute. 3 Lean. 


falſe or forged. 3 Inff. 171. 11 


| 


FOR 


In the conſtruQion of this ſtatute the following points 
have been holden. : | | 

1. That a ſalſe cuſtomary of a copyhold manor made 
in parchment, under the ſeals of ſeveral tenants of the 
manor, and containing in it divers falſe cuſtoms, - 
rently tending to the diſheriſon of the lord, and falſely 
pretending to be its title, to be ſet forth by the conſent 
of all the tenants and allowance of the lord, is within 
the firſt branch of the forgery men: ioned in the ftatwe, 
as being a ſealed writing made to the intent to moleſt 
the inheritance of the lord. Dyer $22. pl. 26. 3 Lean. 
1 Hawk. P. C. 186. 

2. That the forgery of a leaſe for years, or of a grant 
of a rent- charge tor years, in the name of one who is 
ſeiſed of a treeho!d or inheritance, is alſo within the ſaid 
rſt branch of the ſtatute, becauſe the faid branch is 
penned in general words extending to any moleſtation 
whatſoever of ſuch eſtate, without mentioning any eftate 
or intereſt, in the claim whereof ſuch moleſtation ſhall 


conſiſt ; and from 1hi> ground it follows, that theſe words 


in the ſecond branch ot torgery mentioned in the ſtatute, 
to the intent that any perſon ſha!l claim any eſtate or in- 
tereſt tor term ot years, Cc. are meant only of ſuch 
torgeries which relate to ſuch an eſtate or int-reft in efſe 
before. 3 Inſt. 170. Noy 43 1 Hawk. P. C. 186. 

3. That the forgery ot a will in writing of one poſſeſ⸗- 


ſed ot ſuch an ea e, mentioning a bequeſt thereof, is 
within the ſaid ſecond branch of the ſtatute as being a 


falſe writing, made to the intent that ſome may 
claim an eſtate tor years, notwithſtanding the ſaid branch 
makes no expreſs mention of a will, as the firſt doth. 
Dyer zog. pl. 43. 1 Hawk. P. C. 186. 
4- That the torgery of a leaſe of lands in /reland is not 
170. 
5. That the torging of a deed, containing a Life of 
mere per ſonal chattel:, is alſu no way within the ſtatute, 
the words whereof to this purpoſe are, If any perfon 
ſhall forge any obligation, or bill obligatory, or any ac- 
quittance, releaſe, or other diſcharge of any debt, ac- 
count, action, ſuit, demand, or other thing perſonal.” 
3 Leon. 170. 1 Hawk. P. C. 186. 

6. That the forgery of a ſtatute merchant, or of a re- 
cognizance in the nature of a ſtatute ſtaple, by acknow- 
ledging them in the name of another, are within the ſta- 
tute as being obligations, becauſe they muſt have the ſeal 


| of the party, by the expreſs words of the ſtatute, which 


int in what manner ſuch ſtatute or recognizance 


| ſhall be taken; but that the forgery of the ſtatute ſtaple 
is no way within the ſtatute, becauſe it needeth not the 
| feal of the party, but only the ſeal of the ſtaple pro- 


vided for it. 15 H. 7. 15. 4. 2 Rol. Ar. 466. x 
Hawk. P. C. 186. cont. 3 In/t. 171. 


7. That he who is truly informed by another that a 


wards publiſh the ſame to be true, notwithſtanding the 
words of the ſtatute be, if any one ſhall publiſh, &c. 
ſuch falſe and forged deed, Fc. knowing the ſame to be 


Heuk. P. C. 187. | 

8. That the double damages to be awarded to the par- 
ty grieved by a forged releaſe of any obligation, &c. ſhall 
be governed by the penalty, and not by the true debt 


ap- 
pearing in the condition. 3 Int. 172. 1 Hawk. P. C. 187. 


9. That one who hath been convicted of publiſhing a 


forged deed, may become guilty ot felony. by forging an- 3 


other deed afterwards, as well as by publiſhing any ſuch 


deed, notwithſtanding the ſecond offence be not of the 
very ſame nature with the firſt ; for the words of the act 
are, It any perſon being convicted or condemned of any 
of the offences aforeſaid, c. ſhall after any ſuch convic- 
tion or condemnation eftſoons commit any of the ſaid 
offences. 3 Inft. 171. 1 Hawk. P. C. 187. 
10. That notwut ng it be neceſfary in every 
ſecution upon the ſtatute, ſtrictly to purſue the —2 
of it, (for which cauſe it hath been reſolved, that an in- 


dicment, ſetting forth the forgery of a writing indented, 
without adding that it was ſealed, is inſufficient;) yet 


there was no neceſlity that the tranſlation of the — 
the ſtatute * in proper claſſical Latin, ſo that it 
* were 
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were intelligible ; and this it hath been ad- 
judged, yh akAment fening forth, that the defen- 
dant ſuper caput ſuum proprium did forge, &c. mean- 
ing thereby to expre 
head, is ſufficient. 3 Keb. 356, 367. 3 . 369. 1 
Keb. 849. 2 Keb. 129. 2 Lev. 221. 1 Vent. 23, 24- 
1 Salk. 376. 1 Hawk. P. C. 187. 

11. That upon an indiQment of treſpaſs, forgery, and 
publication of a 25 verdict _— the 5 — 

ilty de tran tone & j a is, upertus 
4 — u Cay ap rg \ Tron. theſe 
words de tranſgrefſicne predict. include the whole; alſo 


haps ſuch a verdict may be ſufficient for another reaſon, 


— the offence is equally within the ſtatute, and the 
iſhment the very ſame, whether the party be guilty 
both of the forgery and publication, or of one of them 
only. 2 Lev. 111, 121. 3 Keb. 353. 1 Hawk. P.C. 187. 
12. That if the conveyance be deſective, ſo as not to 
paſs the thing intended to be conveyed, yet it is within 
the act; as where to an inditment of forgery the error 
aſſigned was of a deed inrolled, and the acknowledgment 
laid eleven months after the inrollment ; and it being 
objected, that it being of a bargain and fale it can have 
no torce, nor be any way binding to the party without 
the acknowledgment ; but the court held, that admitting 
the acknowledgment eſſential, ſo that the inrollment was 
not good, unleſs that appeared, (which they ſeemed to 
deny) yet it was within the ſtatute ; and that tho” there 
be a flaw in the conveyance forged, which counſel learn- 
ed may eſpy and avoid, yet the party may be impeach- 
ed, moleſted and troubled by ſuch a deed, which makes 
it within the ſtatute. 1 Leb. 707, 742, 803. The King 
v. Ring, and Paſch. 4 Geo. 2. S. P. determined between 
The King and Craoke. See Hob. 272. 5 
The defendant was convicted on the ſtatute 5 Eliz. 
cap. 14. for forging a leaſe and releaſe. And the indict- 
ment ſets forth, that Garbut et uxor were ſeiſed in fee 
of certain meſſuages, lands and tenements called Jawicł 
in the pariſh of Clackton in Eſſex, and that the dant 
5 a leaſe and releaſe as from Garbut et ux, where- 
dy they are ſuppoſed for a valuable conſideration to con- 
vey to him © all that park called Faywick Park in the pa- 
riſh of Clackton in Eſſex, containing eight miles in cir- 
cumference, with all the deer, woods, c. thereto be- 
longing.” After verdict pro rege, it was moved in arreſt 
of judgment, that the premiſſes ſuppoſed to be conveyed 
were io materially different from thoſe which were really 
the eſtate of Garbut et ux, which was houſes, lands and 
tenements; that it was impoſſible this conveyance ever 
could moleſt or diſturb them: if it was a true deed it could 
not pals their lands at law for want of a proper geſcripti- 
on; and tho” where lands are improperly deſcribed, a 
court of equity will oblige the vendor to convey them by 
proper words 2 4 that is only where there is a previous 
contract for a ſale, and they do it as carrying that con- 
tract into execution; whereas here is no contract, and 
the caſe is no more, than if A. had been ſeiſed of Black- 


acre, and B. had forged a conveyance of Hhiteacre, which | 


certainly would not be within the ſtatute. The court for 
ſeveral terms inclined ſtrongly with the objection: But 
this term the Chief Juſtice declared that they were all of 
opinion to over-rule it: the words of the a are, © to 
the intent that the ſtate of freehold or inheritance of any 
perſon to any lands, Cc. or the right or title of, in and 
to the ſame, ſhall or may be moleſted, troubled, defeat- 
ed, recovered or charged.” By this it appears, that it is 
not neceſſary, there ſhould be a charge or a poſſibility of 
a charge; it is ſufficient that it be done with intent to 
moleſt Garbut and his wife in the poſſeſſion of their lands. 
Accordingly judgment was given for the King, and the 
defendant had ſentence to undergo the puniſhment ap- 
pointed by the act for forging a deed, and the fame was 
executed upon him at Charing-Croſs. Eaft. 4 Ges. 2. 
The King v. Japbet Crack. Stran. gol. 

By the ſtat. 2 Geo. 2. cap. 25. reciting, that the laws 
already in force were not effectual for preventing the 
abominable crimes of forgery, it is enacted, ** That if 
any perſon, from and after the 29th day of June in the 


| 


is that he did it out of his own - 


| tious arreſts, . 


FOR 


of our Lord 1729, ſhall falſly make, forge or coun- 
ry or cauſe or procure o be iy — 4 forged or 
counterfeited, or willingly act or aſſiſt in the falſe making, 
forging or counterfeiting any deed, will, teſtament, bond, 
writing obligatery, bill of exchange, promiſſory note for 
payment of money, indorſement or aſſignment of any 
bill of exchange, or promiſſory note for payment of mo- 
ney, acquittance or receipt either for money or goods, 
with intention to defraud any perſon, knowing the ſame 
to be falſe, forged or counterfeited; then every ſuch per- 
ſon being thereof lawfully convicted, according to the 
due courſe of law, ſhall be deemed guilty of felony with- 
out benefit of clergy. 

Provided, that no attainder for this offence ſhall make 
or work any corruption of blood, lofs of dower, or diſ- 
heri ſon of heirs. | 

And by the 7 Gee. 2. reciting the laſt above mentioned 
| ſtatute, and that the ſame doth not extend to the forging 
of any acceptance of bills of exchange, it is enacted, 
That if any perſon from and after the 24thof June 1734. 
ſhall falſly make, alter, forge or counterfeit, or caule or 

to be falſly made, altered, forged or counterfeit- 
ed, or willingly act or aſſiſt in the falſe making, alter- 
ing, forging or counterfeiting any acceptance of any bill 
of exchange, or the number or principal ſum of any 
accountable receipt for any note, bill, or other ſecuri- 
ty for payment of money or delivery of goods, with in- 
| 7 any 44 — Shou. or ſhall utter 
or publiſh as true, any falſe, forged or counterfeited ac- 
ceptance of any bill of exchange, or accountable receipt 
for any note, bill, or other ſecurity for payment of money 
or delivery of goods, with intention to defraud any per- 
| fon, knowing the ſame to be falſe, altered, forged or 
counterfeited; then every ſuch perſon being thereof law- | 
fully convicted, according to the due courie of law, ſhall 
de deemed guilty of felony, and thall ſuffer death as a 
| felon, without benefit of clergy. | 

By ſtat. 7 An. cap. 20. Any perſon forging or coun- 
terfeiting any entry of the acknowledgment ot any me- 
morial, certificate or indorſement, as is therein mentioned 
or directed to be regiſtred, and be thereof lawfully con- 
victed, ſuch perſon ſhall incur, and be liable to fuch pains 
and penalties as are impoſed upon perſons for forging and 
publiſhing of falſe deeds, c. by 5 Hliz. c. 14. 

By 8 Geo. 1. cap. 22. fed. 1. Forging authorities, 6c. 
to transfer ſtock, or receive dividends, &c. and perſon- 
ating proprietors, is made felony without clergy. 

Stat. 9 Geo. 1. cap. 12. ſe. 4. enaQs, that if any 
| perſon after the ſecond of April 1723, ſhall forge or 
| counterfeit, or procure to be forg'd, &c. or knowingly 
⁊ct or aſſiſt in the forging, Ec. any order made forth in 
| purſuance of the acts of 6 Geo. 1. cap. 11. and 8 Geo. 1. 
cap. 20. or of this act, or any aſſignment of ſuch order, 
or of the annuities payable thereon, or any receipt or dif. 
charge to the Exchequer, for the annuity due on ſuch 
ſtanding order, or any letter of attorney, or other au- 
thority, to transfer, aſſign, &c. any ſuch order, or to 
receive the annuities due thereon, or ſhall counterfeit any 

name of the proprietor of ſuch order, in any aſſignment, 
receipt, letter of attorney, c. or ſhall fraudulently de- 

mand to receive any ſuch annuity, by virtue of ſuch forg- 
ed receipt, Ec. or ſhall falſly and deceitfully perfonate 
any true proprietor of any the ſaid orders, thereby aſ- 
ſigning or endeavouring to aſſign any ſuch order, or re- 
ceiving or endeavouring to receive the money of ſuch pro- 
prietor, as if ſuch offender were the lawful owner there- 
of; in every ſuch caſe, every ſuch perſon (being convict- 
ed thereof in due form of law) ſhall be adjudged guilty 
of felony without benefit of clergy. 
| Stat. 12 Ces. 1. cap. 29. ſect. 4. enaQts, That perſons 
convicted of forgery, Ec. practiſing as attornies, Sc. of- 
fending againſt the act for preventing frivolous and vexa- © 
| be tranſported far ſeven years. 
Stat. 4 G-0. 2. cap. 18. ſeff. 1. enadis, That any 
| perſon forging or counterfeiting any paſs for any ſhip 
commonly called a Mediterranean paſs, or who ſhall alter 
or eraſe any paſs, made out by the commiſſioners for 
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executing the office of Lord High Admiral ; or ſhall pub- 
Ko liſh 


F O R 


lin as true, any forgeil, altered, or eraſed paſs, 
the lame to — Sc. ſhall be guilty of felony with- 
out benefit ot clergy. Sce FELONY. 


* 


3. Pleadings. 


In an indictment for forgery at Common law, though 
it is not ſhewn that the party was prejudiced, yet the in- 
di ment is good. Contra in an action of forger des faux 
faits. Therefore where the indictment was for forgery 
of a ſurrender of the lands of J. S. and it was not ſhewn 
in the indid ment, that J. S. had any lands; yet Holt 
Chief Juſtice, at Bury Summer aſſizes 12 Will. 3. upon 
motion in arreſt of judgment held it good; and judgment 
inſt the defendant, being an attorney, that 
nd in the pillory. Another exception was, 


was 
he ſhould 


that the indictment was, quad falſo confecit falſum ſeriptum, | 


which is re ant; yet held good. Ld. Raym. 737. 

In the — a was la. that the defendant fulſo 
& malitioſe, &c. ſeriptum obligatorium fabricavit 
& contrafecit. Exception was taken, that the crime 
charged was fprged falſely, whereas it could be no crime, 
if it was not truly forged ; per Halt Ch. J. The falſo fa- 
bricavit is as much as to ſay, that he, being a falſe and 
malicious man, did forge, and not that the torgery was 2 
true forgery, but the thing forged was not true but falſe; 

and judgment accordingly. 7 Mod. 150, 151. Hill. 
1 Ann. The Queen v. King. | . 

Indiament was for forging a cocket for five packs of 
linen cloth; and it was moved in arreſt of judgment, for 
that it was uncertain; but it was held well enough ; and 
per Holt, It ſuffices that the things which it contains be 
certain enough, and if new action be brought, defendant 
ſhail ſay, that a former action was brought for the ſame 
by the name of ſo many bundles, Vr. and the Queen 
bad judgment. 6 Mad. 87. Mich. 2 Ann. | 

Iadiament for forging a deed of aſſignment of a leaſe 

with the mark of one Godard, cujus tenor ſequitur ; 
but ſets not Cown the mark as in the _—_— and this 
was objected, for without that it could not be a forgery. 
Sed —— 1 Salk. 342. "Paſch. 2 Ann. | 

The defendant was convicted on an inditment, for 
that A. and his wife being ſeiſed of lands, &c. known by 
the name of Faywick, the defendant forged a conveyance 


from them of Faywick-Park, with intent to moleſt and | 
part of it which lies without the bars or town, and not 


diſturb the ſeiſin and enjoyment, &c. and for this vari- 
ance it was moved in arreſt of judgment, there being no 
averment, that Fayw:ck was known by the name of Fay- 
wick-Park, or was parcel thereof, or that A. and his wite 
were ſeiſed thereof, or that there was a previous treaty 
concerning Faywick, and that in conſequence thereof, a 
| ance was of Faywick-Park ; an averment of any 
of which, it was held, would have been material ; but 
as there was a forgery, and an intent to moleſt the ow- 
ners of Faywick fully laid in the indictment, and found 
by the jury, twas adjudged by the whole court to be 
within the ſtatute. Paſcb. 2 Geo. 2. B. R. Gibb. 57. 
and 261. Paſch. 4 Ges. 2. 

An information was brought againſt three for forging, 
and maliciouſly conſpiring and contriving an entry of a 
marriage in the regiſter-book, between Sir R. Dudley 


and Fra. Vavaſer, to the impeachment of the dower of | 


the true wife of Sir R. Dudley, and to deprive his daugh- 
ters of their inheritance ; one only of the defendants was 
found guilty. It was objeRted in arreſt of judgment, that 
as two were acquitted, the other could not be alone 


guilty of the conſpiracy ; but it was anſwered, that the | 


invictment was good without the conſpiracy, which was 
only an inducement thereto, and not the ground of the 
indictment. Judgment was given againſt the defendant. 
Paſch. 1658. B. R. 2 Sid. 71. | 
I be ſtatute requires it to be a deed ſealed, and here 
it was only ſcriptum ; ſed non allucatur; for when the 
deed is recited, tis concluded with dat. & ftgillat. ſuch a 
day and year, tho? before it is only ſaid quoddam fcrip- 
tum; the judgment was affirmed. Paſch. 30 Car. 2. 
B. R. 2 Shaw. 5. 

Error was aſſigned, for that the indictment had not 


in it vi & ernie, and that the indiQment is not lor | 


6 
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vi denariot, ſc. de forlando 
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nonfeaſance but for misfeaſance; and Jones J. held, thai 
this was cured by the expreſs words of the ſtatute 37 
H. 8. cap. 8. and cited Cro. J. Hart's caſe, fo reſolved. 
But Twiſden and Wyndbam J. totis viribus contra, and 
to this Rainsford Ch. J. inclined ; but as to this curia 


| adviſure oult. But afterwards, on reading the ſtatute, 


it was agreed by all, that the want of vi & armit was 
cured. Another error was, that the indictment lays, 


that he forged it ſuper caput ſuum proprium, where it 


ought to be ex imaginatione ſua propria, or ex capite 


| ſuo propria ; for as it is, it muſt be intended that the 


writing was upon his head, and this might be by an- 
other ; but this was a literal tranſlation of the words of 


| the ſtatute, and therefore by all held well enough, though” 
it be not fo elegant a tranſlation as might be. 2 Lev. 


221. Paſch. 30 Car. 2. 

Information ſet forth, that the defendant did forge 
guoddam ſcriptum continen in ſe ſcriptum obligatorium per 
quod quidem ſcriptum obligatcrium A. obligatus fuit præ- 
dict. defendenti in 40 libris, &c. the defendant was 
found guilty, and exception was taken, that the fact al- 
ledged was a contradiction of itſelf ; for how could A. be 
bound when the obligation was forged ? And alſo, that it 
did not ſet forth what that /criptum obligatarium was, 


Whether it was ſcriptum ſigillatum or not? Per cur. The 


defendant is found guilty of the forging of a writing, in 
which was contained quoddam ſcriptum obligatorium, and 
that may be a true bond. Judgment was arreſted. 3 
Mod. 104. Paſch. 2 Fac. 2. 

The indictment was, that the defendant fabricavit ſeu 
fabricare cauſavit a bill of loading, and it was held naught 
upon demurrer ; for an indictment ought to be certain 
and poſitive. 1 Salk. 242. Mich. 7 Will. 3. 

Indictment was for torging guaddam ſcriptum 


| pe . . . 
rium of F. S. It was objected, that it ſhould be ſcriptum, 


purporting a writing obligatory of T. S. ſed non allara- 
tur ; for the 5 Eliz. 14. mentions falſe deeds as well as 


falle writings. 1 Salt. 342. Hill. 1 Anne B. R. See 

12 Vin. Abr. tit. Forgery. | 
FORGIA, A for Cowell, edit. 17 27. 

FORHERDA, A herdland, a hadland, a or 


| headland. Cowell, edit. 1727. 


FORINSECUS, Outward, or on the outſide. Ten. 
ORINSECUM MANERIUM, The manor, or that 


included within the liberties of it. Summa reddituum afſi- 
forum de manerio forinſeco Banbury cum molindinit forin- 
ſecis. Paroch. Antiq. pag. 351. 

FORINSECUM SERVITIUM, The payment of 
aid, ſcutage, and other extraordinary burdens of military 


| ſervice; oppoſed to intrinſecum ſervitium, which was the 


common and ordinary duties within the lord's court and 
local liberties. See Kennet's Gloſſary. 
FORISBANNITUS, 5. e. Baniſhed. Expulſus a Sco- 


_ tia, foriſbannitus ab Anglia, &c. Mat. Paril. An. 1245. 


FORISCAPIUM, Where a man by force, or other- 


| wiſe, exaQts what is not due. Cowell, edit. 1727. 


FORISFAMILIARI. A fon is properly ſaid forisfami- 


| liart, when he accepts of his father's part of his lands, 
and is contented with it in the life-time of the father, ſo 


that he cannot claim any more. Come. I, edit. 1727. 
FORLANDUM, Land extending further, or lyir 
before the reſt; a promontory. Et de ducbus forlandis 

3 Wauker, quod a- 
cet a terram eccieſæ, viii. denarios. Mon. Angl. 2. 

. fo 2. e ex pounds Cantium promontari 
No . of Kent. h —_ 

FORLET-LAND, Was fuch land in the biſhoprick 
of Hereford as was granted or leaſed dum epiſcopus in 
epiſcopatu ſteterit, that the ſucceſſor might have it for his 
preſent income: But now that cuſtom is diſuſed, and the 
ſame land granted as others, by leaſe, yet ſtill retains the 
name. Butterfield”s Survey, f. 56. 

FORM, Is required in law proceedings, otherwiſe the 
law would be no art ; but it ought not to be uſed to en- 
ſnare or intrap. Hob. 232. Matters of form in pleas that 
go to the action, may be taken advantage of and helped 
on à general demurrer. Ld. Raym. 1015. | 

FORMA 
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FORMA PAUPERIS, or IN FORMA PAUPERIS, 
Þ when any perſon has cauſe of ſuit, and is ſo poor that 
he cannot diſpend the uſual charges of ſuing at Jaw, or 
in equity. In this caſe upon his making oath that he is 
not worth 5 J. his debts being paid, and bringing 3 
certificate from ſome lawyer, that he has juſt cauſe 
of ſuit, the judge admits him to ſue in forma pauperis, 
that is, without paying ſees to counſellor, attornies, or 
clerk. And this had beginning trom the ſtat. 11 H. 7. 
cap. 12. Such plaintiffs to pay no coſts, but to be pu- 
niſhed at the diſcretion of the judge, 23 Hl. 5. c. 15. 
ſet. 2. Where one may defend an information relating 
to the cuſtoms in forma pauperis, 2 Geo. 2. c. 28. ſect. 

1. See PAuPER. 
FORMEDON, ( Breve de forma denationis) Is @ real 
action which lies for the iſſue in tail after the death of the 
| anceſtor, or for him in remainder or reverſion after the 
eſtate - tail determined, and is called formedon, becauſe the 
writ comprehends the form of the gift. Co. Lit. 326. 
5. 527. Booth 130 The proceedings in this action, 
as im all other real actions, being dilatory and expensive, 
it is now ſeldom brought; but as it is a proper remedy 


in many caſes, and ftill in uſe, it is thought proper io | 


conſider it under the following heads. 


1. Of the ſeveral writs of formedon, viz. formedon 
in defcender, formedon in remainder, and formedon in 
reverter ; and of what things a formedon will lic. 


2. Hiw the demandant muſt ſet ferth bis title; and of 
the tenant's plea in abatement ar bar. 


r. Of the ſeveral writs of formedon, dig. formedon 
in deicender, formedon in remainder, and formedon in 
reverter; and of cat things a tormedon will lie. 


Formedan in the deſcender is an action droitu- 
rel, which lies for the iſſue in tail, upon a violation of 
the right which deſcends to him from his anceſtor, ac- 
cording to the form of the gilt, and is in the nature of 
a writ of right, being the higheſt writ that an iſſue in 
mail can have. 2 Inf. 291. Plow. 235. F.N.B. 471. 
Lit. ſef. 595. 


This writ lay not at Common law, but was given by | 


Weſtm. 2. cap. 1. the form of which is ſet forth in the 
ſtatute; for at Common law all eftates-tail were fee- 
ſimple conditional. and the donee, by having of iſſue, 
might have aliened the eſtate, or torfeited it, in which 


called the ſtatute de donis canditionalibus, the donee was 
deprived of this power, it was alſo neceſlary that the 
iſſue ſhould have a remedy againſt the alienation or diſ- 
continuance of his anceſtor, and therefore the formedon 
in deſcender was given. Co. Lit. 21, 326.6, F. N. B. 
471. 1 And. 73. Plow. 239. b. 6 Co. 40. Moor 155. 
1 Vent. 299 

And therefore ſince this ſtatute, upon every gift in 
tail of lands or tenements, if the anceſtor doth alien the 
lands or tenements, or be diſſeiſſed or deforced thereof 
and dieth, he who is heir unto the lands, by the force of 
the gift, ſhall have his far medon in deſcender againſt him 
who is tenant of the lands or tenements, or pernor of 
the profits of the ſame. F. N. B. 171. | 

So if tenant in tail hath iſſue two daughters, and 
one of them hath iſſue a ſon, and dies, and the tenant in 
tail dieth, and a ſtranger abates, the ſurviv! * 
and fon ſhall have a formedon in dads. F. . 

8. 
has TOR man give lands unto a woman, and unto the 
heirs which he himſelf ſhall beget on the body of the 
faid woman, and they have iſſue between them two daugh- 
ters, and one of them hath iſſue a daughter, and gies ; 
and after the donor and donee die; the aunt and niece 
ſhall join in a formedan. F. N. B. 474. 

It tenant in tail hath iſſue two ſons, and dies, and the 
eldeſt ſon enters, and hath iſſue, and dies, and the iſſue 
enters, and. dies without iſſue, the youngeſt ſon of te- 
nant in tail ſhall have his formedon in deſcender. 
F. N. B. 474. 


eaſes the iſſue had no remedy ; but when by the ſtature, 
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If tenant in tail hath ſeveral daughters, and after his 
death they enter and make partition, it, one of the | 
ters after diſcontinues, and dies leaving iſſue, ſuch i 
may have a formedon in deſcender. 5. N. B. 476. See 
tit. Coparceners. | 
So if two coparceyers be tenants in tail by deſcent 
from their father or mother, and afterwards they make 

partition, and one coparcener hath iſſue and dies, and the 
other coparcener dies without iſſue, the iſſue ſhall have « 
| formedon in deſcender for the whole land. Fitz. NM. B. 
476, 480. 

So if lands in gavelkind be intailed, and deſcend to 

| many brethren as heirs to their father, and they make 
partition betwixt them of the lands, and afterwards one 

aliens his part and dies, his heir ſhall have a form: don ol 

that which they had in parts. F. N. B. 476. | 

If lands be given to two men, and to the heirs of the 
body of one of them, and he who hath the inheritance 
_ marries, and dies leaving iſſue, ſuch iſſue may, after the 

death of him who hath the freehold, bring a formedon in 
deſcender againſt a ſtranger who abates, and alledge the 
explees in his father; tor to ſuch an intent the eſtate- 
tail was executed in the donee; but in this caſe, it 


| 


tance in him ſhall not be endowed, becauſe the eſtato- 


tail was not executed to all purpoſes in the huſband. 
Perk. cel. 534 NE | 
| If tenant in tail diſcontinue in fee, and dies, and the 


| diſcontinuee makes 2 leate for life, and grants the re- 


_ verſion to the iſſue, he ſhall not have a formedon againſt 
the tenant for life, for by his formedon he muſt recover 
| an eſtate of inheritance, which the tenant hath not in 
him. Co. Lit. 297. 6. | 
It in a formedon in deſcender the demandant is barred 
dy verdict or on demurrer, yet his iſſue in tail ſhall have 
a new formedin on the conſtruction of the ſtatute 
Weſtm. 2. So if he be barred of a writ of ertor by a re- 
| leaſe of errors by his anceſtor, yet he ſhall have a new 


| but per formam duni; and by the ſtatute he ſhall not be 
| barred by the faint or falſe 
| as the right of intail remains. 6 Cs. 7. ö. 

The writ of formedon in remainder lies where a gift is 
made in tail or for life, remainder in tail or in fee, and 
the tenant in tail or for life aliens, or is diſſeiſed, and 
dieth without iflue, he in remainder, or his repreſenta- 
tive, may bring their formedon in remainder. Lit. ſect. 
597. F. N. B. 483 
This writ, as it lies for him in remainder after an 
eſtate- tail, is grounded upon the equity of the ſtatute de 

dinis ; for a formedon in remainder did not lie upon an 
eſtate at Common law, becauſe it was a fee-ſimple con- 
ditional, whereupon no remainder could be limited, be- 
cauſe of the danger of perpetuity, which was always a- 
| gainlt the policy of our law. 2 Inſt. 336. Booth 151. 
Bunt it ſeems, that by the better opinion, a formedcrr 

in remainder lay after an eſtate for life ; for this was 
an intereſt well known long before the ſtatute de donis ; 
yet others doubt hereof and think, that in this caſe it 
| was given by the ſtatute of em. 2. cap. 24. made in 
| the ſame year, by which it is provided, That when/o- 
ever from benceforth it Pall bappen in the Chancery, that 


| in one caſe a writ is found, and in like caſe falling under 


like law, and requiring like remedy, is found none, the 
clerks of the Chancery ſball agres in — the writ. 
On which words it is clearly agreed the writ of entry 
in conſimali caſu is » Which is a proper writ for 
him in reverſion or remainder after an eſtate for life. 
F. N. B. 484. Booth 151. 
I lands be given to 4. for life, and the reverſion is 
| afterwards granted to B. in tail, and after the death of 
A. a ſtranger abates, B. ſhall have a formedon in remainder 
and not in the reverter. F. N. B. 484. Dyer 125. 

If lands be given to the father and ſon, and to the 
heirs of their two bodies begotten, remainder over in fee, 
and the father dies leaving only one ſon, who afterwards 


dies without iſſue, and a ſtranger abates, or the eſtate 


had been diſcontinued, be in remainder may have one 
| formeder., 


ſeems, that the wite of the donee who had the inheri- 


| writ of error; for he does not claim altogether as heir, 


I of his anceſtor ſo long 


| 


formeden, and need not bring ſeveral wrics. Dyer | 
"47 7" mainder be ence executed, that is to ſay, if the 


tail or his iſſue, and a ſtranger abates, or they who 
were ſeiſed by force of the intail diſcontinue the ſame ; 


mon law the eſtate-tail was a fee-ſimple 
that by having of iſſue, the donee by alienation, c. 

ight have barred the poſſibility of the donor's right of 
r, yet the having of children was in the nature of 
tion precedent ; and therefore if the donee never 
the donor 5 gens bon gutgy oe tant 
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The demandant in a formedon in the deſcend 
make himſelf heir to him who was laſt ſeiſed b 
the intail, but he need not mention an anceſtor 
| nog inheritable, but was never 

the intail; as if there be grandfather, 
fon, 1 dies in the life-time of 
father, the ſon may bring his formedon without alledgin 
any right in the father. So if the donee in tail bes bon | 
ſons, and the eldeſt dies in his life-time, the ſecond may, 
after the death of his father, bring his formeden with 
taking notice of the eldeſt ſon. Reg. 243 8 Co. 87. 
Dyer 216. pl. 56. F. N. B. 477. Hetl. 78. 

So where in a in deſcender the demandant ſet | 
forth, that the right deſcended to him as brother and heir | 
of the donee, without alledging that the donee died with- | 
out iſſue ; and it was held good; for he could not be heit 
to his brother, unleſs the brother had died without ifſue. | 
1 Aead. 219. 2 Mad. 94. S. C. 


P 4 


his writ or count alledge, that all the iſſue inheritable are 
dead; but it is ſufficient for him w hy, thet the dence is | 
dead without iffue, and that after his death it ought to re- 
vert to him, for he is a ſtranger to the pedigree, and there- 
fore not obliged to make it out. Dyer 216. pl. 56. Booth | 
1585 Dyer 14. pl. 75. 19. pl. 90. 
in a formedon in remainder, the demandant need not 
alledge that all the parties are dead, for he is equally a 
. ſtranger, as in the precedent caſe; and it is ſufficient for 
him to ſhew, that he who laſt inherited by force of the 


* — 5 


In a formedon in reverter, the demandant need not in | 


: 


F © i 
intail is dead without iſſue. Booth 155. 3 Lev. 218. 
1 Leon. 286. 1 Brownl. 155. 
So in a formedon in remainder upon an eftate-tail li- 


mited to P. and T. the remainder to F. in fee, & gue poſt 
mortem P. and N. to T. fon and heir of F. ought to re- 
main; and the wiit was adjudged good without laving 
expreſsly the death of F. though it was urged that the form 
of the Regiſter was fo, becaule the laying of T. to be heir 
of F. doth import as much. Hob. 51. 

e , it is not ſufficient for 
the dem t to alledge, that the iſſue in tail is dead 
without iſſue, without ſaying that the tenant in tail is alſo 
dead without iſſue, for he in remainder can have no title 
one the eſtate- tail be ſpent; and it is not implied, that 

the iſſue is dead without iſſue, that therefore the 
tenant in tail is, for he may have other ſons beſides his 
eldeſt. 5 Mad. 17. Per Helt Ch. ]. 

Alſo if there be tenant in tail who hath three ſons, 
and the ſecond levies a fine in the life-time of his father, 
and the land deſcends to the eldeſt, in whoſe life-time the 
ſecond ſon dies, although the youngeſt ſon may, on the 
death of the eldeſt, bring his fermedon in deſcender, and 
lay down the intail, and then bring it to his eldeſt bro- 


ther that was laſt ſeiſed, and make himſelf immediate heir 


unto him without mention of the ſecond brother; yet if the 
ſecond ſon ſurvived the elder, the tenant in the formedon 


did ſurvive, &c. and this will be s good bar. 
„„en 


wife, the deſcent muſt be made in the writ 
alone, for the deſcent followeth the blood, 


| tereſt and eſtate he hath in the land demanded, as that he 


is tenant for years, in ward, by ftatute-merchant, elegit, or 
the like; and therefore the plea of ipecial non-tenure muſk 
always ſhew who is tenant. Booth 29. 

In a formedon in deſcender againſt three, who plead non- 


| tenure, and iſſue thereupon joined, it was found ſpecially 


that two of them were lefſees for life, the remainder to 
the third perſon; and whether the three were tenants, as 
the writ ſuppoſed, was the queſtion; and it ſeemsby the 
book that they were, for they ſhould have pleaded ſeveral 
tenancy, and then the demandant might maintain his 
writ. 1 Brownl. 153. 

At Common law, non-tenure of parcel of an intire 


| thing, as a manor, Ec. abated the whole writ ; but now 


by the 25 E. 3. cap. 16. it is enaQted, © That by the ex- 

ion of non-tenure of parcel, no writ ſhall be abate, 
but only for that parce} whereof the non-tenure was al- 
ledged. Booth 29. 1 Med. 181. | | 

If the tenant pleads non-tenure of the whole, he need 
not ſhew who is tenant; but in a plea of non tenure of 

he muſt ſhew who is tenant, and this even before 
the ſtatute ; for the Common law would not ſuffer a writ, 
good in part, to be wholly deſtroyed, except the tenant 
ſhewed the demandant how be might have a better. 1 
Med. 181. 

The tenant can't, aſter a general imparlance, plead 
non-tenure of part, though he may plead non-tenure of the 
whole. 3 Lev. 55. ; | : 

In a formedon in reverter it hath been adjudged, that if 
the tenant pleads non-tenure generally, the demandant 
may maintain his writ that ke is tenant, tho" he can re- 

D cover 
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x the infancy of the tenant. Leu. 163. 
I 222 J. C. 


2 Ini. 291. Booth 163. See tit. WARRANTY. 

So a common recovery may be in bar to 2 
ps in remainder or reverter, either with double or 

ſingle voucher; with ſingle, if the tenant to the writ 

were ſeifed of the eftate-tail at the time of the recovery; 

with double voucher, tho” he were not ſeiſed. Booth 164. 


In a formedon the tenant may plead in bar an exchange 
between the anceſtor of the demandant and him under 
whom the tenant claims, and that the demandant entered 
into the lands given in exchange, and takes the profits ; 
and an alienee may plead this plea, tho? he be « ſtranger, 
for he is privy in eſtate. Booth 165. 


For more ng en this eds, fee 12 Vin. Abr. 
FR learning ſubjeft, ſee 


FORMELLA, A weight of lead of about 72 pounds. 
Cowell, edit. 1727. x 

FORMER ACTION, In what caſes a gocd plea to 
| the bringing a new action. Action on the caſe for ere&- 
ing of a nuifance 20 February ; the defendant pleaded a 
prior action, brought for erecting a nuifance 20 die Mar- 
tii, and a recovery thereupon. and avers theſe to be the 
fame nuiſance and erection. The plaintiff demurred, and 
judgment againſt him; for he may have an action for 
continuing of the fame nuiſance, but can never have a 
new action for the ſame erection. 1 Selk. 10. Mich. 
10 W. 3. B. &. | 

Where a ecord of the ſame court is pleaded in abate- 
ment, and the plaintiff demands oyer of the record, and 
tis not given him in convenient time, the plea ought not 
to be received, but the plaintiff may ſign his judgment, 
and the rule was, that unleſs the defendant gave oyer of 
the record the next day, judgment ſhould be for the 
plaintiff, Carib. 454. Trin. 10 V. 3. B. R. 
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to the contrary. 


| rebant emolumentis victualium mtendentes, 
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the former ſuit is depending; "but the plea ought to have 


deen referred to a maſter, to examine whether there was 


a former ſuit depending for the ſame matter or not; and 
ſaid, that there needs no poſitive averment, that the former 
ſuit is till depending, for that is examinable by the 


party ſhall not be twice 
vexed for the ſame cauſe of action; but then it muſt ap- 
pear, that the court firſt poſſeſſed of the cauſe had juriſ- 
dition, and nothing ſhall be intended to be within the 
zuin den of an infer; . 


. 
* 


See Funn Ad z. 


i Northern of England, or for 
THR — — 


| Et deminus Rex proinde admittit per an. de exitibus fornagid 


ſui 10 libras. Placit. coram Rege & ejus Concil. in 


Parl. 189 Ed. 1. in turri London. | 
| FORNICATION, ( Fornicatio, ) Whoredom, the ad 


ſingle 
party be married, it is adultery : The firſt offence hereis 
was puniſh'd with three months impriſonment ; the ſe- 
cond was made felony by an a& made in 1650. cap. 10. 
 Scobell's Colleftion. See LewDNess. 

FORPRISE, (Forpriſum, from the Fr. fore, i. e. 
extra, and priſe, captro,) An exception or reſervation : 
In which ſenſe it is uſed in the ſtatute of Exon, 14 Ed. 1. 
We ſtill uſe it in conveyances and leaſes, wherein 
and forepriſed is an uſual expreſſion. Forpriſe in another 


dedit. Cowell, edit. 1727. | 
FORRARE, To forage. Quidam de Francis diſcur- 


forrare dicitur. Mar. Pariſ. 1242. 

FORSCHOKE, Forſaken. Cowell, adit. 1727. 

FORSCHET, ( * from the Sax. for, before, 
ſeeat, a part or portion,) The outer or fore-part of a fur- 
long, the ſkirt or flip or ſmall piece that lay next the 
high way. Una acre & dimidia videl foricheat jacen. 
ibidem. Paroch. Antiq. p. i 31. Hær pecia terre prioris 
vocatur Herald's Pece, & babet unum forſchætum jacentem 
proxime juxta prediftam meram. Ibid. 535. See Kennet”s 
Glo | 


ary. 
FORSES, Water-falls, Camd. Brit. tit. Weſtmorland. 
FORSPEAKER, An attorney or advocate. Comw:ll, 


| edit. 1727. 


F CEN, To forbid. Habeat totum bec ſor pecen, 
* 1 Leg. Canuti, cap. 46. apud 

ompton. edit. 1727. 
— FORSTAL. 


| 


inferior court, but what is averred fo 


permiſſion to uſe 


ſenſe is taken for any egen and is the ſame with 
farecapium, as appears in T born, anno 1265, Totum pre- 
| tum, c. fine quacungue forpriſa in excambium pro placed 


/ 


Fo 8 


FORSTAL, Sec ForE?TALLING, 
FORSULA, A little fort. Forſulam funditus everte- 


rant. ghton. 
FORTESCUE, Was 2 learned lawyer, and Lord 
Chancellor in the Jays of Hen. 6. 


bus Legum Anglia. Cowell, edit. 1727. 


FORTIA, Power, dominion, or juriſdiction. Cowe!!, 


edit. 1727. 

FORTIARE, cr INFORTIARE PLACITUM, I 
when many judges are aſſembled to do it. &i jaſtitiam 
ſine judicio dimittant (judices) ſed ſummonitis ter rar um do- 
#1715 inforcietur placitum termino competenti, Leg. H. 1. 


29. | 
"FORTIFICATIONS, To be made on the ſea-coaſt in 
Cornwall, 4 H.8.c. 1. 

Lands to be purchaſed for the fortifying Portſmouth, 
Chatham, and Har wich, 7 Ann. c. 26. 8 Ann. c. 21. 
Lands for the fortifications of Plymauth and Chatham 


veſted in truſtees, 3t Geo. 2. c. 39. ſed. 1. 


Compenſation given to the proprietors, 32 Geo. 2. c. 30. 
Monies payable to perſons under legal diſability to re- 
-ceive the ſame, to be paid over to deputy remembrancer, 
33 Geo. 2. c. 11. ſef. 14. | 
Lands in Kent, Suſſex, and Southampton, | 
have been erected, veſted in truſtees, 2 Geo. 3. c. 37- 
Compenſation made to the proprietors of thoſe lands, 


Geo. 3. c. 3 i 
1 F ORTILITY, FORTILICE, and FORTELET, 


 ( Fortalitium, vel forteletum, & fortelleſcum,) Significs 


ment often uſed by 


IJ 


properly a litile fortified houſe or caſtle, made rather to 
preſerve the perſon of the owner and his goods, than to 
a fiege. Mitbin the towns and fortilities of Ber- 


wick and Carliſle, Stat. 11 Hen. J. c. 18. Cowell, edit. 1727. 


FORTIORI, 4 fertiari, or mults fortiori, is an argu- 
ittletem to this purpoſe : If it be ſo in 
a feoffment paſſing a new right, much more it is for the 
reſtitution of an ancient right, Fc. Co. Lit. 253, 260. 

FORTLET, (Fr.) Signifies a place of ſome ſtrength. 
Old Nat. Brev. fol. 4 

FORTUNA, Is which is called in our law treaſure- 
trove, i. e. Theſaurum ducente fortuna invenire. Inqui- 
rendum eft per 12 juratores per Rege, Cc. quad fideliter 


præſentabunt, Q.. amnet fortunas, abjurationes, appella, 


Oc. Spelman tells us it ſignifies fortuito occiſes. F YO 


edit. 1727. See SACROBARRA. : 

FORTUNIUM, A tournament or fighting with 
ſpears. In contemptum meum ipſe torneamento interfuiſti, 
& /opbiſtice illum tortunium appellaſti. Mat. Pari/. anno 
1 


241. 3 
FORURTH, Along flip of ground. Cowell, edit. 1727. 
., FOSSA, A ditch full of water, where women com- 
mitting felony were drowned, but men hanged. Nam & 
ipſi in omnibus tenementis ſuis omnem ah antiquo legalem ha- 
buere juſtitiam, videlicet, ferrum, foſſam, furcas, & fi- 


milia. In another ſenſe "iis taken for a grave. Cowell, 


edit. 1727. See Furca. 

FOSSAE, Graſs cut or mowed for hay. Cowell, edit. 
1727. | | | 

FSSATORUM OPERATIO, Foſſe-wark, or the 
ſcrvice of labouring, dine by inhabitants and adjoining te- 
nants for repair and maintenance of the ditches round a 
city or town; for whici mn paid a contribution called 
feſſagium. Crrwell, t 1527, Sce Kennet's Gliſſary. 

FOSSAT CN, Lat.) A Cich, or place fenced with 
a diich or tr. . Foſſutum ic. another ſenſe, is taken for 
the obli - on of citizens io repair the city ditches. 
Cowell, cdit 1727. | 

FOSSATURA, The fame with FOSSATUM. 
33 (Feſſetellum) A (mall ditch. Cowell, 

1727. = : 

FOSSEWAY, (from ,, digged,) Was anciently 
one of th {our principal higbways of England, ſo called, 
becauie ſuppoſed :0 be digged and made paſſable by the 
Remant, and having a ditch upon one fide. Cowell, edit. 
1727. See WATLING-STREET. | 

FOSTER-L&AND, Is land given, aſſigned or ſet forth 


for finding of focd ur victuals for any monaſteries, for the | 


monks, Wc, Carve, dit. 17 


He wrote « book in | 
e@mmendation of our Common law, intitled, De Laudi- 


on which forts | 


| 


| 


pounds. 


founder. 


unlawed, without 


FRAIL 


| FOETFERI.EAN, Nuptial gifts, which we call a joics 
ture; from the Sax. Vaſler-leun, ciborum exbibitio, that is, 
a ſtipend which the wiie hath for her maintenance. 
Cowell, edit. 1227. 


FOTHER, or FODDER, (from the Tentonick fu- 


der, lo a weight of lead, contaming eight pigs, and every 


pig one-and-twemy ſtone and a halt, which is about a tun, 


or 2 common wain or cart-load. Speinbt in his Anns- 


tations upon Chaucer. In the Bak of Rates, mention is 
made ot a fodder of lead, which is there laid to be 2000 
weight; at the mines tis 2229 weight and a balf ; ame 

the plumbers at IL. anden 1900 and a halt. Cowell, edir. 


1727. | 

FOTMEL, A weight of lead of ten ſine or ſeventy 
Cowell, edit. 1727. | 
FOVEA, A grave tor burial of the dead. Hat. 


Excleſ Paulin. Lond. MS. fo. 29. C:well, edit. 1727. 


FOVERARE, To carry away todder, to lorage. 


Fiet. lib. 2. c. 41. par. 13. 


FOUNDATION, The founding of a college or an 
hoſpital, is called Foundatis, quaft fundi-datio, or funda+ 
ment: locatio. Co. Rep. 10. Sce COLLEGE, Hos rr AT, 
MonasTERIESs. | 

FOUNDER, (from ſundere, to pour out,) Is he that 
melicth metal, and maketh any thing of it, by caſting it 
into a mould. Stat. 17 R. 2. cap. 1. We alſo ſay, That 
whoever builds and endows a college or hoſpital is the 
Cowell, edit. 1727. 

FOUNDLING-HOSPITAL. See Hosrir Ar. 

FOUNIARE, To fawn as a deer. Qui fecerunt vaſe 
tum in foreſla, maxime ubi dame ſolebant founiare. Fleca, 
lib. 2. cap. 41. par. 8. 

FOURCHER (Fr. Faurcbir, to delay, put off, pro- 
long) Signifies a putting off, prolonging, or delaying of 
an action. In the ſtatute of WP. 1. cap. 43. are theſe 
words, Joint-tenants ſhall no more fourch, but only 
ſhall have one eſſoin, Se. And in flat. 6 Ed. 1. cap. 
10. it is uſed in the ſame ſenſe; ** The detendants 
be put to anſwer without faurching, Cc. 23 Hen. 6. 
c. 2. See 2 part. Inſt. fol. 250. In the Latin "tis cal- 
ied furcare; and ſigmfics, where a man and his wife, or 


| each of them, caſts an eſſoin, then tis called furrare, 


becauſe *tis twofuld. Caveat vir & mulier implacitati, 
quod ſemper in efſonia alterius alter campareat, qguamdiu fur- 


care poſſint; & cum ultra nan peſſint, concurrant cor um efſo- 
nia in ſuis lacit; alter autem eorum tantum unum efſenium de 


mals lecti habere peteſt. Hengham Mag. cap. 9. Cowell, 
edit. 1727. | 
FOU T GELD, or FOOTGELD, (from the Sax. 


fot, pes, and geldan, ſaluere, i. e. pedis redemptia;) Signifies 


an amercement for not cutting out the balls of great dogs 
feet in the foreſt. See ExTEDITATE. And to be quit 
of foatgeld is a privilege to keep dogs within the foreſt, 
puniſhment or controul. Crampton 
Juriſd. fal. 197. ANanw:od, part 1. pag. 86. This 
1 was always allowed in Aſif. Foreſt. de Pickring, 
ro Ed. 3. 

FRACTION. The law makes no fraction of a day; 


and therefore if a perſon dies of a wound he received, the 


year and day ſhall be comput.d from the beginning of the 


day on which the wound was given, and not from the pre- 


ciſe minute or hour. 2 Hawk. P. C. 163. 
An act of record will not admit any diviſion of a 


day, but is to be laid done the firſt inſtant of the day, 
Arg. and judgment accordingly. Paſch. 23 Eliz. 


137. 

1 the King's tenant pays his rent upon the day, the 
King's ſucceſſor ſhall have it paid over again; though 
otherwiſe it is in caſe of a common perſon. IT 
Fac. 10 Rep. 127. b. cites 44 Elia. 3. 36. 

Afumpſit, to pay 40 J. by 5s. per month; where a 
man brings an action for breach, on the firſt day, it is 
beſt to count of the damages for the intice debt; -for be 


-ftannot have a new adion ; but be muſt declare that the 


401. is nut paid, nor any part of it; for the yol. is 
not vet One. Cre. F. 505. Alich. 16 Tac. B. R. 
I: pre ſutnp ion of law, when a thing is to be done 


upon ene Cay, all that day is allowed to do it in, for the 
| a\oiding of tractions in time, which the law admits not 


F R A 


'of, but in caſe of neceſſity. Per Rall. Ch. J. Si. 119. 
Trin. 24 Car. X 


immunity from : 
— —— fel 141.) that is, be- 


the New Terms of 
is, where the King granteth 
they ſhall be quit of toll, or 
727. Franchiſe is a royal 


[Pl i.- 3 


of liberties, ſhall be 
with the aſſiſtance of 
13 Eu. 1. fl. 6. 


deen long uſed, St. Quo 
granting liberties, S?. de 
2. 


ilege in the hands of a ſubje&. Fis. 
Franchiſes ſhall not 


"WK 


Hundreds, &c. ſhall not be let at too great farm, 
Artic. ſuper cart. 28 Ed. 1. cap. 14. | 

How proceſs ſhall be awarded on the plea of a deed, 
Sc. made within a franchife, g Ed. 3. fl. 1. c. 4. 

Liberties reſtraining the freedom of 
againſt the common utility, and void, 2 R. 2. fl. 1. 
c. 1. | 

Where lords are named diſſeifors in aſſiſes to ouſt 
them of their franchiſes, the writ ſhall abate, 9 H. 4. 
c. 5. or where default is made by colluſion, 8 H. 6. 
c. 26. | | 

Power of pardoning treaſon and felonies, and other 
. liberties re-united to the crown, 27 H. 8. c. 24. | 

Franchiſes of the late abbeys revived, 32 H. 8. c. 20. 

Clerk of the crown prohibited to iſſue proceſs on in- 
quiſitions for felons goods, c. againſt lords, &c. who 
_ had their charters inrolled and allowed, 4 & 5 . & 
M. c. 22. 
Patentees may inrol ſo much of their charters an 

concerns the particular liberties claimed, 4 & 5 W. & 
M. c. 22, 

Sheriffs ſhall upon requeſt name a deputy to reſide in 
a franchiſe, 13 Geo. 2. c. 18. ſe. 6. | 

Heretable juriſdictions in Scotland reſumed, 20 Geo, 2. 
. 43. 


Fer more learning on this ſuljec, ſee 12 Vin. Abr. tit. 
Franchiſes. 

FRANCIGENAE, Was the general appellation of all 
foreigners, unleſs they could prove themſelves to be Ex- 

| See ENGLECERY. 

FRANCLING, A freeholder, qui libere tenet. See 
Farteſcue de Laud. Leg. Angl. cap. 29. 

FRANK, Was a French gold coin worth about a French 
| ſhilling; but in computation was twenty ſole, which is 2 
lore, or pound; and about twenty pence in our money. 


vice to be done, as to ſing every Friday a maſs, or do 
ſome other thing; and it ſuch divine ſervice be not 
done, the lord may diſtrain; and in ſuch caſe the abbot 


FRANK-BANK. See Frxe-Bexcn. 

FRANK CHASE, Libera chaſea, Is a liberty of free 
chaſe, whereby all men having ground within that com- 
paſs, are prohibited to cut down wood, c. without the 
view of the foreſter, though it be in his own demeſnes. 
Crom. Furiſd. fol. 187. 
FRANK-FEE, (Liberum feudam) Is by Broke, tit. De- 
meſne, num. 32. thus deſcribed ; That which is in the 
hands of the King or lord of any manor, being ancient 
demeſne of the crown, (vz. the demeſnes) is called 
frank-fee, and that which is in the hands of the tenant 
is ancient demeſne only. Sce Reg. Orig. fol. 12. where- 
by that ſeemeth to be frank-fee which a man holds at 
| the Common law to himfelt and his heirs, and not by 

ſuch ſervice as is required in ancient demeſne according 
to the cuſtom of the manor. And again, in the ſame 
book, fol. 14. there is a note do this effect, that the 
lands which were in the hands of King Edward the Con- 
feſſor at the making of Dem:/day-Book, is ancient de- 
me ſne, and that all the reſt ot the realm is called frank- 
Fre, wherewith Pitaberbert agrees in his Nat. 3:ev. fal. 

161. fo that by this rule all the land in 1e t alm is 

| | | either 


rom homage. 
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either ancient demeſue or frank-fee. The author ot 
Term of Law defines frank-fee to be a tenure in tce- 
fimple of lands pleadable at the Common law, and not 
in ancient demeſne. Farhineus, lib. 7. cap. 39. makes 
feudum francum e pro qus nullum ſeryitium præſtatur 
domino, with whom agrees Zaſins de Feudis, part 12, 
fayings That therefore it is feudum improprium quia ab 
emni ſervitio liberum. Thiele lands which were held in 
frank-fee, were exempted from all ſervices, but not 
/ libera) Is land 

FRANK-FERM, (Firma libera) Is land or tenement, 
wherein the nature ot fee is changed by feoffment out ot 
knights-ſervice for ſeveral yearly 8 — 1 

her homage, wor ſhip, marriage, nor relief may 
— „ nor any other ſervice not 4 ned in the teoft- 

Britton, cap. 66. num. 3. Ste FEE-FARM. 

 FRANK-FOLD, ls where the lord hath the 3 
of tolding his tenants ſheep within his manor, lor the 
manuring his land. Neil. Rep. fol. 198. a. Quad vaſſallis 
olim & uſufrnAuariis denenatum, maneriorim & preedio- 
rum deminis ſalum competebat, days Mr. Same? It is 
compounded of the 1 i. e. free, and the Sax. 
, i. e. a fold. See FALDAGE. 
je FRANK-LAW, (Libera lex) Is the benefit of the 
Common law of the land. Crompt Juſt. fol. 156. de- 


ſeribes what it is by the contrary ; tor he that tor an 


offence, as con{piracy, &c. loteth his frank-law, is faid 


ae 


to fall into theſe miſchiefs; firit, 'That he nray never 
be impanelled upon any jury or aſſiſe, or otherwiſe uſed 
in teſtifying any truth. Next, If lie have any thing to 
do in the King's court, he muſt not approach thither 
in perſon, but appoint his attorney. Thirdly, His lands, 
goods, and chatte|> m1! be friſed into the King's hands; 
and his lands muſt be eſtreaped, his trees rooted up, 
and his body committed to priſon; fot this the ſaid 
author cites Lib. Af. fol. 59. Conſpiracy, 24 Ed. 3. 
fel. 34. See CONSPIRACY. I 
FRANK-MARRIAGE, (Liberum maritagium) Is 2 
tenure in tail ſpecial, growing from theſe words in the 
ift compriſed, Sciant, &fc. me M. H. de W. dediſſc & 
conceſſiſſe & preſent! charta mea confirmaſſe J. A. filia 
mes bf Margeriæ uxori eius, filie vere T. N. in liberum 
maritagium unum m ſuugium, e. Welt Symbol. part. 1. 
hb. 2. ſ. 303. The effect of which words is, that they 
mall have the land io them and the heirs of their bodies, 


and ſhall do no fealty to the donor till tne fourth de- | 


gree. Glanvil, lib. J. cap. 18. and Bracten, lib. 2. cap. 7. 
num. 4. divideth maritagium in liberum & ſervitio abligu- 
tum. Fleta ges this reaſon why the heirs do no ſervice 
until the fourth defcent. Ne denutores vel exrum beredes, 
per bomact recepticnem, a reverſtune repelluntur. And 
why in the fourth deſcent and downward, they ſhall do 
tervice to the donor, Quid in guarto gradu vcbementer 


fræſumitur, quid terra non eft pro defetiu baredum dona- | 


torium rever/ura, lib. 3. cap. 14. All this appears very 
plain in Brac ion's words, who tells us, That marita- 


gium liberum eſt ubi danator wult quad terra fic data erit 


quieta & libera ab omni ſeculari ſeroiti» quid ad dominium 


feodo poſſit pertinere, & ita uad ille cui data fit nullum 


omhino inde facial ſerditium ſjur ad tertium bœreilem, 
& uſque ad quartum gradum. And then he mentions how 
the degrees ſhall be computed, iz. the donee himtelf 
ſr all be in the firſt degree, his heir in the ſecond, his heir 
in the third, and his heir in the fourth degree; and after- 


wards the land was ſubject to all the tormer lervices, 


becauſe it was ſuppoſed then tu revert to the lord for 
want of heirs. do that it was exempted only uſque ad 
quuiium rudum. The lands which were given in mar- 
riage, & ſervitis obligate, were, with a reſervation of 
the ſervices, due to the lord, which the donee and heirs 
were bound to perlorm for ever; but neither he, or 
the next two heirs were bound to do, homage; that 
was to be done when it came to the fourth degree, and 


not before; and then oth ſervices and homage were to 
be performed. bel, edit. 17. 


FRANK „DGE, (Franc » tum, from the French 
franc, lies, and pleige, fidefuſſer, Stgnifies a pledre or 
ſurety for ireemen: For the ancient cuſtom of frechen 


publics hence, 


of Englund, tor the prefcri at n ot the 
Vor. II. No. $0. 


| this cuſtom of the Lombards, manifeſtly a 


rem im mabilem, Cc. Cæwell, edit. 1 27 


religious perſons, who were mutuall 


1 
was, That every free · born man at fourteen years of age, 
(religious perſons, clerks, knights, and their eldeſt lons 
excepted) thould find turety tor his truth towards the 


| Eing and his ſubjects, or clie be kept in ptiſon; whereup- 
on a certain number of neighbours ulua'l; became bour: 


d 
one for another, Lo ſec each man of their pled re forth- 


coming at all times, or to aniver the tranſgreſſion com- 


minted by any gone away: So that whefoerer offended, 
It was forthwith inquired in u hat pledge he was, and 
then they ot that pledge either brought him forth within 
31 days to. his anfwer, or fati>fied for his offence. This 
was called frant-piedy-, and the circuit thereof decenna, 
becauſe it commonly conſiſted of ten houſholds, and 


| every particular perion, thus mutually bound tor himſelt 


and his neighbours, was called decennier, becauſe he was 


| ot one decennu or anotier. This cultom was fo kept, that 


the theriffs at every chunty-court did, lrom time to 
time, take the oaths of young ones, as they attained 
the age of fourtern years, and fee that they were com- 


prized in ſothe dagen; whereupon this branch of the 


ther iſſ's authority was ſtile d Viſus franci plegii, View of 
frank-pledge. See the ttatute tor view of frunk-pledge,; 
made 18 Ed. 2. See alſo Decinens, Leer, Vw or 
FRAXKYLEDGE, and Fr:rorRGH. That we borrowed 
ppears in the 
lecond book of Feuds, cap. 53. Upon which read Foto- 
man, Cc. What articles were wont to be inquired of in 
this court, ſte in Eforn's Mirrar of Fuftice, lib. i. cap. De la 


veue des frank-pledges; and what theſe articles were in 


former times, fee in Fleta, lib. 2. cap. 25. and 4 Par. Inſt. 


fel. 73. In an ancient charge of the inqueſt of wardmete, 


in every ward in Landon, it is laid, and if there be w 
ſen within the ward that is not under 4 bard og Ln is 
to ſay, under love and law, &c. This may alſo be ſeen in 
Braft. lib. 3. tract. De corona, cap. 10. vis. Omnis homo, 
frve liber, froe ſervus, aut eſt vel bet efſe in franco-plegio, 
aut de alicujus manupaſtu, nfs fit aliguis itinerans de ls 
in cum, qui non plus ſe teneut ad unum quam ad alium, 
vel quid habea? gu:d fufficiat pro franco-plegio, ficut digni- 
tatem, vel ardinem, vel liberum tenementum, vel in ciuitate 
_ FRANK-TEXEMENT, A — of freehold 
lands and 11 Sce FREEHOLD. 

FRASSETUM, A wood or woody ground. 1 Inf; 
fel. 4. 5. 1 take it to be e 
woud where aſh-trees grow. | 

FRA'TERIA, A fraternity, Erotherhnad, or ſaciety of 

y bound to pray for 
the good health and lite, Ec. of their living brethren, and 
the luuls of thoſe that were dead. In the ſtatutes of the 

cathedral church of St. Paul's in Londzn, collected by 
Ralph Baldack dean, 1295 there is one chapter De frate- 
ria benrficiorum ecclefie S. Pauli. Cowell, edit. 1727. 

FRA FERNTTY, is ſome people of a place united to- 
gethet᷑ in reipe& of myſtery and buſineſs into a company, 
and their taws and orcinances cannot bind ſtrangers, tor 
they have not a local power or government. 1 Kalk. 193. 
A corporation may make a fraternity. 1 Salk. 193. 

FRATER NUTRICIUS, A baſtard brother; ſo 
2 uſes it; and ſo it is uſed in old deed. Catvell, 
edit. 1727. | 

FRATRUELFS, The ſons of two brothers. Succeſ- | 
fit fratruelis cus in regnum, Cc. Cocll, edit. 1727, 

FRATRES CONJURATI, Are ſworn brothers com- 
panions. Simeon Dunelm. pag. $1, 150, 203. and Hhveden, 


fg. 445- Sometimes they are ſo called who were ſworn 


to defend the King againſt his enemies. Leg. IV. 1. cap. 
59.—Precipimus ut omnes libri bamines ſint fratres conju- 
rati ad 2 * & regnum naſtrum contra ini- 
micas pra paſſe fur defendendum. Le W. 1. cap. Js. | 
FRATKES PYES, Were —— *. MR and 
white garmen's. They are mentioned in Waiſingham, f. 
124. . In qu cemeterio quad fuerat guandam fra- 
trim gus freres pyes veteres uppellabant. | 
FRATRIAGIU MI, Is that part of the inheritance 
which comes to the younger brothers; for whatever they 
polleſs ot the tather”: eſtate, they paſſeſs it ratione fratr- 
agi, and arc todo homage to the elder brother tor it, be- 
cau e he is bound % do homage tor the whole to the ſu- 
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the 


Hence it appears, 


| man. agras ts moe by ee oe NY 
| apf was relieved in Chancery, and a perpetual injunction 
of the law 5 * — granted for this fravd in B. in concealing the intai!, 


So where a mother being abſolute owner of a term, the 
fame being limited to her in tail, is preſent tit a treaty 
# not | for her fon's marriage, and hears her ſon declare, that 
hs frike him, but that he will give B. a pot of ale to be b the term was to come to him at his mother's death, and 

and A. 


; Raym. 6. 
. B. tells him, t | | 
2 B. ftrikes, kills him; he is is a witneſs to the deed, whereby the reverſion of the 
= — he ſhall not elude the juſtice of 
F H. P. 
Hawk. P. C. 81. 
; 4 and 4. refuſe to meet bim; 


B. meets him the next day in the road to the fame 

yoo him, whereupon they fight, and 4. 

kills ms guilty of murder, unleſs it appear 

tion o 

a perſ ; 2 

lour thereof to have the ity of rifling it, and to 

elude the juſtice of the law, by endeavouring to keep 

out of the letter of it, by gaining a poſſeſſion of the 

goods with the conſent of the owner, he ſeems to be 

as guilty of felony as any couraged 

whole intention was to that 

3 Show. 50, 51. which 

a mn. tha / 

- — elder brot 
| hands, and 
this annuity 


11 
7 


de po 2 Fern. 151. 

Clare and Earl of Bedford, cited to have been decreed. 
So where a counſel having a ſtatute from A. adviſes R. 
2. What acts are deemed fraudulent in the courts of | to lend A. 1000 l. on a mortgage, and draws the mort- 
equity. | | gage, with 4 covenant againſt all incumbrances, and con- 


It is clearly agreed, that all covins, frauds and deceits, 
for which there is no remedy by the ordinary courſe of 
law, are properly cogniſable in equity; and it is admit- 
— that the matters ot fraud were one of the chief 
ranches to which the juriſdiction of Chancery was ori- 
ginally confined. 4 Hf. $4. | 

Bat as every caſe on this head depends ſo much upon 
its own circumſtances, it will be difficult to range them 
in any other order than by inſerting the moſt remarkable 
caſes where the parties have been relieved againit fraud 
and impoſition. 2 Bac. Ar. 597. 

As where A. being tenant in tail, remainder to his 
brother B. in tail, A. not knowing of the intail, makes 
a ſettlement on his wife for life for her jointure, without . Eq. | | 

| levying a fine, or ſuffering a recovery, which B. who If a copyholder, by his will i to give the 
knew of the incail ingroſſes but does not mention any | greateſt part of his eſtate to his godion, and the other 
thing of the intail, becauſe, as he conteſſed in his anſwer, | part to his wife, is perſuaded by the wife to nominate her 
if he had fpoke any thing of ir, his brother, by « reco- | to the whole, on promiſe that ſhe would give the 
very, might have cut off the remainder, and barred him; | godſon the part deſigned for him; it will be decreed 
aud altho' after the death of 4. B. recovered in e t- | agair-ft the wite on the point cf fraud, though there was 


F 4 


ad n marundum thereot in writing purſuant to the ita- | 


tte of frauds and perjuries. Preced. Chanc. 3. De- 
So where the defendant, on a treaty of marriage for his 


daughter wich the plaintiff, figned a writing compriſing 


the terms of the agreement, and afterward deſigning to 
elude the thereof, and get looſe from his agree. 
ment; ordered his daughter to put on a good humour, 


him, which ſhe accordingly did, and the defendant ſtood 
by at the corner of a ſtreet to ſee them go. by to be mar- 
ried z and the plaintiff was relieved on the point of fraud. 
Abr. Eq. 20. Halpeny and Mallet. 2 Fern. 373. S. C. 
The plaimiff's wife, betore her inter-marriage with 
the plaintiff being of a term for years, as exe- 
eutrix to her firſt huſband, and which was liable as aſſcts, 
16 the payment of his debts, in order thereto, and to 


| raiſe money for that purpoſe, the plaintiffs, after their 


marriage, entered into an agreement with the defendant 
for ſale of the houſe in queſlion, for the reſidue of the 
erm, for 450 L whereot 210 L was to be applied in 
diſcharge of 2 mortgage thereon to one J. S. and the 
remaining 240 l. was. to be paid to the plaintiffs ; accor- 
ding'y the plaintiffs executed an aſſignment of the houſe 
io the defendant, with a receipt indorſed thereon for the 
whole purchaſe-money, but the defendant did not then 
pay the purchale-money, but gave a note for the pay- 
ment of 210 l. part thereob to J. S. the mortgagee, and 
of the remaining 240 L to the 
payment thereof the plaintiffs brought their bill to have a 
ipeciſick performance and payment of the money accor- 


he ought 
be beund thereby, for that the ffs 
not 0 be bound thereby dene could 


original bill to ſtand diſmiſſed with coſts; and on the 
crols bill decreed the note given for the purchaſe-money 


to be delivered up on a te- aſſignment of the b ouſe, and 


he plaintiff in that cauſe likewiſe to haue his colts, by 


reaſon of the plaintiff's fraud in concealing the articles; | a women of ninety years of age, and ſeveral ſuſpicious 


_ circumſtances appearing, the court would neither decree 
it to de carried into execution againſt the heir at law, 


which decree was affirmied by my Lord Chancellor. 
Abr. Eg. 357. Beatniff v. Smith. | 
So in a caſe between two purchaſers of lands in York- 
Hire, where the ſecond purchaſer having notice of the 
firſt purchaſe, but that it was not regiſtered, went on and 
purchaled the ſame eſtate, and got his purchaſe regi- 
ered ; yet it was decreed, that — notice of the — 
haſe, though it was not regiſtered, bound him, and 
that his 11 00g purcha'e firſt regiſtered was 2 
traud ; the 
ties notice, who might otherwiſe without ſuch regiſtry be 
in danger of being impoſed upon by a prior purchaſe or 


mortgage, which they are in no danger of when they | 


have notice thereof in any manner, though not by zegi- 


"fry Abr. Eg. 358. Blades and Blades. 


A. failing im his trade, compounded with his creditors 
at ſo much in the pound, t be paid at the time therein 
mentioned ; and he having bailed in payment at the pre- 
.eiſe time, ſome of the creditors refuted to ſtand to the 
agreement, which being under hand and ſeal, he brought 
his bill to compel performance thereof; but it appear- 
ing in the cauſe that 4. to draw in the reſt of the cre- 
di:ors, had made an under-hand agreement with ſome 


_ of them, who were ſeemingly to accept of the compo- 


fition, to pay them their whole debts ; which being a 
fraud and deceit upon the reſt of the creditors, the court 
would not decree the agreement, not relieve the plain- 


get the plaintiſf to deliver up that writing, and then marry | 


iatiffs ; and for the non- | 


the defendant, by his anſwer, admitted the whole 


| 


= — 


ͤ—ü— 


| and Loader. 2 Fern. 346. S. C. 


| fide. 1 Vern, 206. Vide Preced. Chanc. 76. 


__- 


convey the eſtate to deviſee and his heirs. 2 Vern. 


vas to contain proviſions for his younger children, 


F R A 

— 2 Fern. 71. Child and Dau- 
. 

So where 4. being intruſted by B. to receive intereſi 
on tallies, receives the principal, and fails, and after- 
wards compounds with his creditors, but B. would not 
come in, without having a greater compoſition, which 
A. agrees to give, and A. brought his bill to be relieved 
againſt this under-handed agreement; but he having been 
guilty of a breach of iruſt, and alſo a party to the fraud, 
the court refuſed to give him any relief. 2 Fern. 602. 
Small and Bragkhley. | 

If a ſecurity be obtained ſrom a perſon by fraud and 
practice, upon a pretence of a demand that iP ficlitious, 
it will be relieved againſt in equity. 2 Fern. 123. 

As where A. having by the means of an attorney pre- 
vailed on E. a woman, to levy a fine of ſome houſes, and 
to execute a deed leading the uſes thereof to A. and his 
heirs; and it being proved, that ſhe, at the time of levy- 
ing the fine, declared ſhe muſt make ute of ſome friend's 
name in truſt; and afterwards by will declared ſhe had 
levied ſuch a fine only in truſt, and the better to enable 
her to dilpoſe of. the eſtate, and thereby deviſe it 10 F. . 
and his heirs, ſubject to the payment of her debts; and 
although A. proved a great familiarity and friendſhip be- 
tween them, and that the had declared he ſhould have 
her eſlate; yet it was decreed, not only that the eſtate 
ſhould. be liable to the creditors debts, but that A. ſhould 

Se where 4. being to procure 1000 J. for B. borrows 
it, and pays B. only 300 J. and takes other 300-/. him- 
fel and the remaining 4co/l. in goods, which prove 
worth little or nothing; and for ſecuring the whole, both 
gave a recognizance ; yet that being ſued againſt B. he 
brought his bill, and had a perpetual injunction againſt the 
recognizance on payment of 300 /. » and intereſt, 
ts Gs of I and it ap- 
pearing to be a contrivance between A and the lender, 
to charge B. with the whole. Preced. Chanc. 90. Smith 

Where a purchaſe was obtained from a man in bis do- 


nine Gas mad with dies, ches thay? could bel hin 


Where an agreement for a purchaſe was obtained from 


8 2 delivered on a crols bill for that purpoſe, but 
eft the parties to their remedy at law. 2 Peru. 632. 

Green v. Mead. e 
There are likewiſe ſeveral inſtances, where a paro} 
intended to be reduced into writing, but pre- 


| vented by fraud, has been decreed in equity, notwith- 
8 a | ſtanding the ſtatute of frauds and perjuries; as where up- 
deſign of thoſe ads being only to give the par- | on a marriage treaty, inftruQtions were given by the hu!- 


band to draw a ſettlement, which he privately counter- 
manded, and afterwards drew in the weman by perſuaſi- 
ons and aſſurances of ſuch ſettlement to marry. him; and 
u was decreed, that he ſhould make good the ſeitlemenr 
. Eg. 19. and ſre it. AGreEMentT. 


So where a parol agreement was concerning 


of money on a mortgage, and the covenants pro- 
were an abſolute deed from the or, and a 
deed of defeaſance from the „ and after the 


| mortgagee had got the deed of conveyance, he refuſed to 


execute the defeaſance; and it was decreed againſt hi 
on the point of fraud. " Ar. Eg. 20. "_ 
It a ſon and heir apparent perſuades his father not to 
make a will which he intended to have made, and which 
miſing to do for them himſelf ; this is ſuch a head 2 
which equity will decree the heit to give them ſuch pro- 


viſion. 


15 


part of lands for the jointure of 2 ſecond wife, who 
has no notice of the charge, and A. believing that the 
portion would take place of tlie jointure, by will gives 
other lands in lieu thereof, and the wife combines with her 
ſon, who is heir to A. to defeat this ſettlement and provi- 
fion on the dat by adhering to her jointure, and 


6 nduths 


| 


58 
1 


111 
: 


d in equity. 1 Fern. 219. Reeve and 
makes a deed of ſettlement of her eſtate, and 
a ſecond. huſband, who was not privy to ſuch ſet- 
ö ing to the court, that it was in con- 


er, the court Yet aſide the deed as fraudulent. 
$1. Howard and Foker. 
t where a widow, before her marriage with a ſecond 


; 


f 


the court thought that a widow may thus — les 

children before ſhe put herſelf under the power of a huſ- 

it being proved that $000 l. was 
uſband had ſuppreſſed the deed, 


whole money, without directing 


x7 


3. Of fraudulent conveyances 
dhaſers within the ſtatute 1 
It ſeems by the Common law, if a man had a right 
and title to a thing, or a jult debt owing to him, he 
i id any fraudulent conveyance made to deceive 
him of that right or debt; as if a man had a right to 


goods, and he that had them fold them by covin in a 


markei-overt, to alter the property of them; or if one 
away goods to deceive a creditor, theſe acts might 

been ſet aſide ; but ii the giſt were precedent to the 
right or debt, there was no way in ſuch caſe to ſet aſide 


nements as of goods and chattels, now of late more com- 
monly practiſed than heretofore ; which feoffments, gifts, 
alienations, conveyances, bonds, ſuits, judgments, 
and executions, have been and are deviſcd and contrived 
of malice, fraud, covin, colluſion or grile, to the end, 
e, and intent to delay, hinder, or defraud creditors 
and others of their juſt and lawful actions, ſuits, debts, ac- 
counts, damages, penalties, ſorfeitures, heriots, mortua- 
ries and reliefs, not only to the let or hinderance of the 
due courſe or execution of law and juſtice, but alſo to the 
overthrow of all true and plain dealing, bargaining and 
cheviſance; _ | | 
It is therefore enacted, that all and every feoſfment, 
gift, grant, alienation, bargain and conveyance of lands, 
tenements, hereditaments, goods and chattels, or of an 
of them, or of any leaſe, rent, common, or other profit 
or charge out of the ſame lands, tenements, hereditaments, 


goods and chaitels, or 2ny of them, b writing or other- 
Vor. UI. No. 30. . : 


tion at any time had, or hereafter to be had or made, to br 
for any intent or pu before declared and exp 
22 ä 

that perſon or pe 

cutors, adminiſtr | 
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wiſe, and all and every bond, ſuit, judgment, and execu- 


forfeittires, heriots, mortuaries and reliefs by ſuch guileful, 
coverious or frauduletit devices arid practices, as is afore- 


att as to her; and that therefore he was | 
to accept of the deviſe; the daughter will | 


3 Co. 83. Mow 638. Dyer 295. 


ſaid, are, mall, or might be in any wiſe diſturbed, hin- 
dercl, layed or defrauded 2 


| void, fruſtrate, and of none effect; any pretetice, colour, 
feigned conſideration, ex preſſing of uſe, or any other mat 
ter or thing to the cohtrary not withſtanding. 


* Provided that this a 


or thing therein con- 
Nice or intereſt in lands, 


avoiding of frau- 
gned and covenous conveyances, gifts, grants, 
charges, uſes and eſtates, and for the maintenance of up- 
right and juſt dealing in the purchaſing of lands, tene- 
ments and hereditaments, it 15 nag That all and every 
conveyance, t, charge, leaſe, te, incumbrance 
and — of uſe or 2. of, in, or out of any lands, 


dulent, fei 


aga! 
perfons lawfully havi 
or any of them which | 

| after fo purchaſe for money, or other good conſideration, 


expre 
ſtanding.” | 
rovided that this aQ; or any thing therein contained, 
ſhall not extend or be conſtrued to impeach, deſeat, make 
void or fruſtrate any conveyance, aſſignment of leaſe, afu- 
rance, grant, charge, leaſe, eſtate, intereit, or limitation of 
uſe or uſes of, in, to, or out of any lands, tenements or he- 


| reditarnents heretofore at any time had or made, or here- 


after to be had or made upon or for good conſideration, 
and boria fide, to any perſon or perfons, bodies politick or 
corporate; any thing before mentioned to the contrary 
notwithſtandi | 

And by ſe 


veyance, gift, „ demiſe, charge, limitation of uſe or 
or — in, or out of any lands, tenements 
or hereditaments, with any clauſe, proviſion, article or 
condition of revocation, determination or alreration at 
his or their will or pleaſure, of ſuch conveyance, al- 
ſurance, grants, limitations of uſe, or eſtates of, in, or 
out of the ſaid lands, tenements or hereditanents, ot of, 
in, or out of any part or parcel of them, contained or 
mentioned in any writing, deed, or indenture of ſuch af- 
ſurance, conveyance, grant or gift, and after fuch con- 
veyance, grant, gift or demiſe, do bargain, fell, de- 


_ * 
— 


miſe, grant, convey, i charge the fame lands, tene- 
| Ff | men's 


the tenant pleaded non- 
tenure, upon which they were at iſſue ; and it was found, 
that before the writ purchaſed, the tenant enfeoffed divers 
perſons, with an intent to defraud him who had cauſe of 
action to the lands, and notwithſtanding ; 
the profits; and on this verdi& it was adjudged for the 


defendants, viz. that by the 13 Elia. the feoffment was 
void againſt him. Cro. Elia. 233. Leonard and Bacon. | 
A. being indebted to B. in 400 J. and to C. in 200 J. 


C. brings debt againſt him, and hanging the writ, 4. 
| being polleſſed of goods and chattels to the value of 300 J. 
makes a ſecret conveyance 
to B. in ſatis faction of his debt, but notwi con- 
tinues in of them, and ſells ſome of them, and 
| others of them being ſheep he ſets his mark on; and 
e 
1 
— — ſtatute, being made to a creditor for his 
_ juſt debt, and conſequently on a valuable conſideration ; 
yet it wants the other; for the owner's continuing in 


peoſſeſſion is a fixed and undoubted character of a frau- | 
on is the only | 


dulent conveyance, becauſe the poſſeſſi 
indicium of the property of a chattel, and therefore this 
fale is not made bona fide; and as this is a leading reſolu- 
tion, being agreeable to the rules of commerce ſettled by 
the flatute, lo it is highly conformable to the moſt ex- 
act reaſon and equity; for if ſuch colluſion and practice 
were allowed between a debtor and his creditor, as it 
would e injurious to other creditors of the ſame 
debtor, in depriving them of all means of ſatisfying them- 
ſelves by the ſtated methods of juſtice; ſo it would in 
its conſequence have a very ill influence on commerce, by 
preventing loans of money, and other confidences of that 
nature, which are ſo neceſſary for the ſupport of it, fince 
no man would lend, or truſt another with money or 
goods upon ſuch an apparent hazard of loſing them. 3 Co. 
80. Twine's caſe. Moor 638. 1 Bulſtr. 226. S. C. 

So where A. being indebted to five ſeveral perſons in 
the fum of 20 l. each, and having goods to the value 
of 20 l. makes a gift of them to one of the five, in ſatis- 
faQtion of his debt; but upon this ſecret truſt between 
them, that the grantee, in compaſſion to his circum- 
ſtances, ſhould deal favourably with him in permitting 
him, or ſome other for him; to uſe ard poſſeſs the ſaid 
goods, paying to his creditor as he was able and could 


afford it, the ſaid debt of 20 J. and reſolved to be a frau- | 


dulent conveyance and deed of fale. 3 Co. 81. Moor 
639. — 

% if A. makes a bill of ſale of all his goods in conſi- 
deration of blood and natural affection to his ſon, or one 
of his relations, it is a void conveyance in reſpect to cre- 
gitors; for the conſideration of blood, Sc. which are 
made the motives of this gift, are eſteemed in their na- 


tho” ſuch a ſale hath one of the qualifications | 
the 


this is net withis the ſtatute, for it never could be the in- 
tent of the act to ſet aſide all voluntary ſettlements ; but 


if the gift be made on any truſt either expreſſed or im- 


A man binds himſelf in a bond to pay money, and then 
in a ſtatute to make ſuch a conveyance, &c. a f 
conveyance is made contrary to the defeaſance of the ſta- 
tute; though the conveyance be void againft the firſt 
debtor, yet it is a breach of the condition of the ſtatute, 
and the conuſee ſhall be ſatisfied before the creditor by 
bond. Cro. Fac. 131, 132. | 

It is not neceſſary that he who contracted the debt 
ſhould make the fraudulent conveyance; tor if a man 
binds himſelf and his heirs in a bond, and lands deſcend 
to his heir, who makes a fraudulent conveyance of thoſe 
lands, the creditor ſhall avoid it. 5 Ca. 60. f 

If a perſon, intending to deceive a purchaſer, conveys 
by deed inrolled his lands to the King, and afterwards, 
for valuable confideration, conveys to J. S. the purcha- 
ſer ſhall avoid .this conveyance to the King by the 27 
Elia. for although the ſtatute does not by expreſs words 
extend to the King, yet being a general law, and made 
— ſuppreſſing fraud, it ſhall include him. 2 Co. 54. 11 


74. 

So if A. being tenant in tail, remainder to B. in tail 
or fee, and B. under an apprehenſion that 4. deſigns to 
ſuffer a recovery, and deſtroy his remainder, by aeed in- 
rolled conveys his remainder to the King; yet if A. for 
valuable conſideration afterwards by recovery conveys the 
eſtate to J. S. and dies without iſſue, the purchaſer ſhall 
avoid the conveyance to the King as fraudulent within 
the 27 Eliz. 11 Co. 74. 4. ö. 

In treſpaſs againſt a bailiff of a manor for diſtraining 
goods, he juſtified by virtue of his authority, and that 
by his precept he was commanded to diſtrain the goods 
of J. S. which goods came to the plaintiffs hands by 
colour of a fraudulent gift of them-to the plaintiff; and 


* 


— — 


on iſſue, that the ſale was made bona fide, it was found 
| | | tos 


A * 
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for the defendant, and adjudged for him, although it was 
objeQed, that he being no creditor could not take advan- 
tage of the ſtatute, which being a penal law ought to be 
conſtrued ſtridiy. Latch 222. Sir Ambroſe Turvil ver. 
Tipper. 
If father makes a fraudulent leaſe of his lands, with 
an intent to deceive a purchaſer, and dies before he make 
any conveyance of the lands, and afterwards his fon and 
heir, knowing or not knowing of this leaſe, conveys to 
& for valuable conſideration, J. S. ſhall avoid this 
within the 27 Elia. 6 Co. 72. b. vide 1 Fern. 
| 35 6. f : 
92 hes 6 eaſe of cxrtin lands for fixty years, if he 
live ſo long, and forges a leaſe for ninety years abſolutely, 
and by indenture reciting this forged leaſe bargains and 
ſells it for valuable conſideration, together with all his inte- 
reſt in the land to B. in this caſe B. is not a purchaſer 
within the 27 Elia for though there were general words 
in the ſale to paſs the true intereſt, yet it is plain, that 
it was never contracted for, or originally included in the 
bargain ; ſo that the bargain being made of an imaginary 
intereſt, the bargainee can never come under the cha- 
rater of a real purchaſer, to defeat the purchaſer of 
the true leaſe of 2 which 4. was really poſſeſſed 
of. Co. Lit. 3. b. Sir Richard Grobham's caſe. | 
A deed, though it be fraudulent in its creation, yet 
by matter ex foff fable may become good; as if one 
makes a 
feoffment to another for valuable conſideration, and af- 
terwards the firſt feoffor alſo, for valuable” conſideration, 
makes a ſecond feoffmen', the feoffee of the feoffee ſhall 
hold againſt the ſecond fecffment of the firſt feoffor. 1 


among 
things he declared the truſt of a term of 1000 years 
de for the raiſing of 5000 J. as a portion for his daughter 
of 700 J 


who before the marriage was adviſed by counſel, 
the portion was ſufficiently ſecured ; and who afterw 
on her death had, on her requeſt, expended 400 l. on 
funeral, but never made any ſettlement on her; and 4. 
having imbezzled the goods and ftock of the 
to a conſiderable value, the queſtion.was, whether this ſet- 
tlement was voluntary and fraudulent as to them; and it 
was held to be a prudent and honeſt proviſion, without 
any colour of fraud; and though in its creation it was 
voluntary, yet being the motive and inducement to the 
marriage, it made it valuable. Preced. Chanc. 377. Eaft- 
India Company v. Clavel. | 
On the clauſe of the 27 Eliz. that if a man ſettles 
Jands to uſes, with a power of revocation, and after- 
wards ſells the lands for valuable conſideration, that the 


former uſes ſhall be revoked ; it has been holden, that if 
a man having a future power of revocation bargains and | 


ſells the land before his power commences, yet it is 
within the at; ſo if the power of revocation be refer- 
ved with the conſent of 4. and he conveys his land, not 
having revoked, the conveyance ſhall be good; fo if 
one having a power ot revocation, extinguiſhes it by 
feoffment, and then ſells, the ſale ſhall be good. Aocr 
605. 3 Co. 82. 6. 

If a gift be made to deceive one creditor, it is void 
againſt all creditors; but where-ever a conveyance is 
conſtrued fraudulent, it muſt be with reſpe& to real cre- 
ditors and pur<haſers for valuable conſideration. 5 Co. 60. 
Moor 615. 

But tho” a purchaſer for valuable conſideration within 
the 27 Eliz. hath notice of a fraudulent conveyance be- 
fore he purchaſes, yet after the purchaſe he ſhall avoid 
it; for the ſtatute expreſoſy avoids ſuch conveyance, fo 
that whether the purchaſer hath notice of them, or not, 
is not material. 5 Co. 60. Goiche's cale. Moor 61 5. 


If A. brings an action againſt B. for lying with his | 


vite, after which B. aſſigns his eftate to truſtees in truſt 
to pay the ſeveral debts mentioned in a ſchedule, and ſuch 
other debts as he ſhould mention within ten days, and A. 


ent feoffment, and the feoffee makes a | 
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' recovers 5000 J. damage; and brings his bill to ſet aſide 
this deed 2s fraudulent, and made to defeat him of his re- 
covery ; in this caſe I can have no other relief but to 
come in upon 


A. by bill of ſale made over his goods to a truſtee for 
B. who lived with him as his wife; and was fo reputed, 
and he alſo purchaſed a leaſe of the houſe wherein he 
dwelt; in the name of a truſtee; and declared the truſt 
thereof to himſelf for life, then in truſt for B. during the 
reſidue of the term; and this bill of ſale was held trau- 
dulent as n the declaration of the 


12 


1 


* off 


pf 


goods to B. and delivered poſſe 
his life-time, and the reſt comi 
miniſtrator, it was held in 
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y fraudulent within the 13 Eliz. 
his intermeddling, before adminiſtration granted ta 
became an executor de ſon tort, and liable as 
that the law continued the poſſeſſion in him 
om the time of his intermeddling to the time of grant- 
adminiſtration. Cro. Eliz. $10. Bethe! and Stanhepe. 
And. 172. S. C. 
If A. makes a bill of fale to B. a creditor, and after- 
wards to C. atiother creditor, and delivers poſſe ſſion at the 


FLY ind 
17 


N= 


time of the ſale to neither, and aſter C. gets poſſeſſion of 


them, and B. takes them out of his poſſeſſton, C. can't 


maintain treſpaſs, becauſe the firſt bill of ſale is frau- 


dulent againſt creditors, and ſo is the ſecond; yet they 


both bind A. and B.'s is the elder title, and the naked 
poſſeſſion of C. ought not to prevail againſt the title of 


B. that is prior, where both are equally creditors, and 
poſſeſſion at the time of the bill of ſale is delivered over 
to neither. Trin. 1706. Baker and Lloyd. Per Halt 


Cb. J. 


If a gift be made to deceive one creditor, it is void 
againſt all the creditors of the party within the ſtatute. 


Moor 615. | 


4. Other flatutes relating to frauds, and cafes determines 
upon them. 


Stat. 1 Ric. 2. cap. 9. No gift or feoffment of lands 
or goods ſhall be made by fraud for maintenance; and if 


any be made, they ſhall be holden for none. And the 


diſſeiſces ſhall have their recovery againſt the firſt diſſeiſors, 
| | 2 
N 


if 
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parties maki 
rized by 


charge — 
— Sneceoyater Nome ard my 
agreement upon co ation of marriage, 
— contra or ſale of lands or tenements or any 
intereſt in them, or upon any agreement that is not to be 
performed within one year from the making, unleſs the 
agreement upon which ſuch action ſhall be 
fome memorandum or note thereof ſhal} be in writing, 
and ſigned by the party to be charged therewith, or ſome 
other perſon by him authorized. | 
Se#. 17. No contract for the fale of goods, for the 
price of 10 l. or upwards, ſhall be good, except the buyer 
accept part of the goods, or give ſomething in earneſt to 
bind the bargain, or that ſome note in writing of the 
bargain be made and ſigned by the parties to be charged 
by ſuch contract, or by their agents lawfully autho- 
rized. 1 8 
The plaintiff declares, that in conſideration ſhe pro- 
miſed to marry the defendant, he promiſed to marry her 
at his father's death, who is fince dead, but the defendant 
refuſed fo to do, and has fince married A. B. which the 
lays to her damage 1000 l and upon nan aſſumpſit ob- 
tained a verdict for 300 J. The defendant moved in arreſt 
of judgment, that this parol promiſe is not good in law. 
But atter argument it was held, that this is not within the 
ſtatute of frauds and perjuries, which relates only to con- 
tracts in conſideration of marriage; and that the caſe in 
12 41 1. has been contradited by later reſolutions. 
he defendant having married another perſon, has diſ- 
abled himſelf to perform the promiſe, and therefore the 
plaintiff cannot apply to the ſpiritual court to have a per- 
formance decreed, but muſt be repaid in damages here. 
Siran. 34. Fil. 3 Geo. 1. Cork v. Baker. 
The plaintiff married the defendant without any pre- 
vious ſettlement of her eſtate, which was a very conſi- 


: 


— 


TT 


is by the marriage, which was the conſideration 
of in; 


Toh 
17 
E 


not to give any ſanction to this pretended agreement. 
And as to the letter, he doth not remember the particu- 
lars, but if he has wrote any thing concerning his readi- 
neſs to fign any writings, it only related to ſome propoſals 
he had made of ſettling a ſum of 1 500 L. on her, and which 


and perjuries again. 


he did ſoon after ſign. He then pleads the ſtatute of frauds 


y much altered now, 
from what it was at firſt. Then it ſtood purely on the 
parol promiſe before marriage, upon which there was no 
colour to relieve the plaintiff. But ſuch parol promiſe on 
marriage is ſufficient conſideration, to ſupport a fettle- 
ment made agreeable to it after marriage. This has been 
frequently determined. Sd it is alſo tufficient conſidera- 
tion to eſtabliſh a promiſe made in writing after a mar- 
riage. Now here is great evidence of ſuch a promiſe 


made in writing after marriage; he doth not deny his 
writing, that he was ready to execute the writings as ſhe 


deſired ; but avoids it by ſaying, they referred to propoſal: 
of ſettling 1500 J. which is impoſſible, becauſe it appears, 
ſhe never deſired any ſuch ſettlement, it doth not appear 


when he did it ; and I am very jealous he did it ſince 


the amended bill. His anſwer to the charge of receiving 


the ſacrament in confirmation of his promiſe, is not at 


all fatisfaQtory. He could have no occaſion to promiſe 
receiving the ſacrament, but on that account; and though 
he might receive it in compliance with the cuſtom of hi: 
church, yet that is very conſiſtent with his laying hold 
of that ſolemn a& of devotion, to teftify his fincerity 
There(9r+ 


| 
| 
| 
1 


his agent to deliver the title deeds to O. he having 


| Roym. 1087. Stran. 873. 


tl —_ — 


. 
Therefore let the plea ſtand for an anſwer. Stran. 236. 
Mich. 6 Gee. 1. — Do:uager of Mountague v. Max- 
well. 


an eſtate in land to O. and wrote to 
S. agreed to ſell _ 
io diſp6ſe of it to him. Afterwards S. fold. this eſtate to 
D. who had notice of this tranſaQtion: O. brought a 
bill againſt S. and D. inſiſting, that the letter brought 
the caſe out of the ſtatute of frauds and perjuries. But 
Lord Chancellor held it did not, becauſe the 


does not appear in it. Stran. 426. Eaft. 7 Geo. 1. 
. Neale 


Seagoad v . 
The defendant beſpoke a chariot, and when it was 


made refuſed to take it; and in an action for the value, 


it was obhjected, that they ſhould prove ſomething given 
in earneſt, or a note in writing, fince there was no de- 
livery of any part of the goods. But the Chief Juſtice 


ruled this not to be a caſe within the ſtatute of frauds, 


which relat:.« on!y to con:ra@ts for the actual fale of goods, 
where the \uycr is immediately anſwerable, without 
tire given him dy lpecial agreement, and the eller is to 
a er the goods immediately. Stran. 506. Hil. 8 Geo. 1. 
dir Jahn Oſborne. . 
as a parol agreement for a leaſe of twenty- 
v7. jcars, upon which the leſſee entered, and enjoyed 
for fix years, and then the Ear} brought a bill againſt 
him to oblige him to execute a counter-part for the re- 


fidue of the term. The leſſee pleaded the ſtatute of | 


frauds and perjuries, which on argument was over-ruled, 
the agreement being in part carried into execution. Stran. 


| 78 3 . Mich. 1 Geo. 2. 


Holt Ch. Juſtice, if A. promiſe B. being a fur- 
geon, that if B. cure D. of a wound, he will ſee him 
paid; this is only a promiſe to pay if D. does not, and 
therefore it ought to be in writing by the ſtatute of frauds. 
But if A. iſe in ſuch caſe, that he will be B.'s pay- 
maſter, he ſhall deſerve; it is immediately 
the debt of A. and he is liable without writing. Lord 


Nam 224 


Aſgnment of a tradeſman's goods as a ſecurity for 
8 .. 
the goods remain in the trade ſman's poſſeſ- 


Leaving goods taken in execution to be ſold by the de- 


fendant, not fraudulent. Lord Raym. 725. 


In conſideration that the plaintiff would let his horſe 
to J. &. Sc. is within the ſtatute; otherwiſe if it had 
been in conſideration that he would let J. S. ride the 
horſe. Lord Ram. 1085. 


will forbear to ſue a debtor, is within the ſtatute. Lord 


ſable ; and in what 
caſes the wrong-deer is farther puniſhable than by making 


5. In what court the fraud is cogm 


It is clearly agreed, that the court of Chancery had 
always an original juriſdiQion in relieving againſt frauds, 
and that at this day it is the only court where matters of 
fraud are cogniſable. 2 Fern. 261, 2. 

But it hath been doubted, whether a court of equity 
could give relief on the ſtatutes which make conveyances 
and diſpoſitions fraudulent againſt purchaſers and credi- 
tors, being intreduQive of new laws; but it is now ſet- 
tled, that ſuch relief may be proper in equity, and that 


directing an iſſue to be tried at law is only diſcretionary in 
the court. Preced. Chan. 14. 2 Fern. 261, 436. 


A. recovers a judgment againſt the defendant's father, 
and the plaintiff (the ſheriff*s bailiff) levied 4 J. of goods 
in poſſeſſion of the defendant's father: the defendant 
brought trover againſt the plaintiff, pretending the goods 
to be his, becauſe the landlord had ſeized them for rept, 
and fold them to him; but on evidence the fale was 
proved fraudulent, and that the father was in poſſeſſion 
all along, and paid taxes for the farm and goods, Qc. 
and therefore the judge gave direction to the jury to find 
for the defendant at law ; but becauſe he had not proved 


a copy of the judgment, as it was held be ought, for 
Vol. II. Ne. 86. 


. | Cro. Eliz. 531. 


ney, Sc. from ſuch 


, 


F R A 


only reaſon the jury found againſt him; and Ke 


that 
brought his bill for relief; and a demurrer to it on the 
arguing was over-ruſed ; then by anſwer he inſiſted upon 


his property under the bill of ſale, and recovered at law, 
where the matter is properly triable, and relied on that 
without examining any witneſſes; but the plaintiff fully 
proved his caſe as before, and that the judge altered his 
directions only for want of procf of the judgment, and 


_ diſproved the defendant's anſwer in ſome particulars; and 


a perpetual injunction was granted againſt the judgment, 
and the defendant to pay coſts; Ker 2 
minable at law, ſo it was in equity too; and the plaimiff 
having ſet out the whole matter, and proved it to be 
true, if it were untrue, the defendant might have diſ- 
proved it. Preced. Chanc. 233. Kent arid Bri | 

But it hath been held, that a will relating to the per- 
ſonal eſtate can't be ſet aſide in a coutt of equity for fraud 
and impoſition, let the fraud be ever io great or ſo ſtrong- 
ly proved; and that this is a matter properly cognizable in 
the ſpiritual court. 2 Vern. 8, g. 5 a 

It was once held, that a will relating to the real eſtate, 


as well as a deed, may be ſet aſide in equity for fraud and 


circumvention ; as if a man agrees to give the teſtatot 
2000 J. in bank bills, upon condition he deviſed his eſtate 
to him; and upon the delivery of ſuch bills he makes his 
will, and deviſes his eſtate to him, and the bills prove to 
be forged and counterfeited. 2 Firn. 700. Preced. 
Chan. 123. 8 

But it hath been lately reſolved in the konſe of lords, 


' that a will of a real eftate could not be fer afide in 1 


court of equity for fraud or ĩmpoſition, but muſt firſt be 
tried at law on deviſævit vel non, being matter proper fot 


a juny to inquire into. Abr. Equ. 406. 


It is clear from many inſtances, that groſs frauds are 
puniſhable by way of indictment or information; ſuch as 
playing with falſe dice, cauſing an illiterate perſon to exe- 
cuteza deed to his a fine in agother's name, 
&c. and that for theſe and fuch like offences the 
may be puniſhed not only with fine and impri 
but alſo with ſuch farther infamous puniſhment, as the 
judges in their diſcretion ſhall think proper. Cra. Fac. 
497- 2 Rol. Abr.78. 2 Rol. Rep. 107. 1 Keb. 849.6 
Mod. 42. 1 Sid. 312, 431. N 99, 103. Moor 630. 

1 Mod. 46. 2 Jon. 
But it hath been holden, that the deceitful receiving of 


money from one man for another's uſe, upon a falſe pre- 


tence of having a meſſage and order to that purpoſe, is 
not puniſhable by any criminal proſecution, becauſe it is 


accompanied with no manner of artful contrivance, but 


wholly depends on a bare naked lie; and it is faid to be 
needleſs to provide ſeveral laws for ſuch miſchiefs, againft 


| which common prudence and caution may be a ſufficient 


ſecurity. 6 Mod. 105. 1 Salk. 379. 
But by the 33H. 8. cap. f. it is enacted, © That if 


any perſon or perſons ſhall falſly and deceitfully obtain or 
| get into his or their hands or poſſeſſion, any money, goods, 
chattels, jewel-, or other things of any other perſon ot 


perſons, by colour and means of any privy falle token, 
or counterfeit letter, made in another man's name, to a 
ſpecial friend or acquaintance, for the obtaining of mo- 
fc. fr perſon, and ſhall be thereof con- 

victed by witneſs taken before the Lord Chancellor, or 
before the juſtices of aſſiſe, or before the juſtices of 
the peace of any county, city, borough, town, or fran- 
chiſe, in their general ſeſſions, or by action in any of the 
King's courts of record; every ſuch offender ſhall ſuffer 
— — ag impriſonment, ſetting upon the pil- 
„or otherwiſe, as ſhall be appointed by thoſe before 
— he ſhall be fo convict. 3 


And it is further enaQed by the faid ſtatute, ** That 


| as well the juſtices of aſſiſe for the time being, as alſo 


two juſtices of peace in the fame county, ' whereof the 
one to be of the quorum, may call and convene by pro- 
cels or otherwiſe, to the ſaid affiſes or general ſeſſions, 
any perſon being ſuſpeQed of any of the offences afore- 
ſaid, and to commit or bail him till the next aſſiſes or 

general ſeſſions, Ee. 
By the 13 Eliz. cap. 5. far. 3. it is enacted, 
„That all and every the parties to ſuch feigned, co- 
G 8 ven 


4 
chant, 
tenementum fbi & affignatis ſuis. And 
fame may be read of a tenant by legit, 
the meaning is not, that they be freeholders, but as 
for their time, that is, until they have gathered 


R 


of a 


K 


THY 
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law of Krotland were called Milites. Skene de ver- 
. verb. Milites. Decor and Student, That the 
of land after the law of England, is called Frunt - 
tenement or Freehold, fol. . 4. 4 
No man to be put out of his freehold, without being 
ht to anſwer, offs # t. « > 330 1. c. 
25 Ed. 3. fl. 5. c. 4. 2 n rde com- 
pelled to anſwer ſor his freehold wi King's writ, 
2 Hen. 3. c. 22. 15 Ric. 2. c. 16. 16 Ric. 2. c. 2. 
L1BerTIES. 
DERS, Are ſuch as hold any freehold 
eftate. By the ancient laws of Scotland, freehalders were 
called Milte; and freehold, in this kingdom, hath been 


; 


hor 


T 


| 


. 


wary 
held 
FREEMAN, (Liber homo, Is one diſtinguiſhed from 
2 flave, who is born or made free. See Loxpos. 
FREIGHT, (Fr. fret, ) Signifies the money pa'd for 
carriage of goods by ſea ; or in a larger ſenſe, it is taken 
for the cargo, or burthen of the ſhip. Lex Mercat. 
Where a ſhip goes from one port to another, and 
| there unloads, and then goes over to another place, but 
in ber paſſage, before her ſecond uuloading, is loſt, the 
owner ſhall not recover for freight, but from the time 
the loading to the unload: 


of ; 
. 
freigh de paid, every one | 
err that matiners 
2 N 


freight is to be paid for every ton ; otherwiſe but for 

ſo many ton as lading in the fame was. Mal. 

Lex Merc. 100. | 

If a ſhip of 200 tons be freighted, and named to be 

that burthen in their covenant, and, being freighted 
bigneſs, there is 


commonly taken and underſtood, as the moiety of the 
number of 10, whereof the whole number is compound- 
ed. Mal. Lex Merc. 100. | 


or to be laden, for a certain price tor every pack, barrel, 
butt, and pipe, &c. without any regard had to the bur- 
of the ſhip, but to give her the full lading: no 
man maketh doubt but that the ſame is to be performed 
accordingly. Mal. Lex Merc. 100. 
If freight be contracted for the lading of certain cattle, 


or the hke, from Dublin to Weft-Cheſter, if ſome of 


them happen to die before the ſhip's arrival at Waft-Cheſ- 
ter, the whole freight is become due, as well for 15 
dead as the living. Aae 256. 4 

If freight be contracted for the tranſporting of wo- 


men, anc ney happen in the voyage to be delivered of | 


until he be ſatisfied the debt, | 


to the value of their debt. Frecholders in the an- 


og, and nothing for the | 
| value, 4 . A c.5. ſet. 2. 788 
| French 


the like ſhip of 200 tons be freighted by the ton, 
according to their charter- party, then 


— 


N 
; 


F 
chikdren on ſhipboard, no freight becomes due for the 
infants. Molloy 255. i 
If goods are fent on board generally, the freight 
1 to freight for the like nf ker voyages. 
257: | 
It goods are brought into a ſhip ſecretly againft the 
maſter's knowledge, the fame may be ſubject to what 
—_— the maſter thinks fitting. alloy * 
more learning on this ſubjecb, fee 13 Vm. Abr. tit. 


Freight. 


FRENCH. King #illiem 1. called The Conguerar, be- 
ing a native of Normandy in France, cauſed the laws of 
this realm, in his ittme, to be written and pleaded in 
the French language. But by ſtat. 35 EA 3. c. 16. it is 
enacted, That all pteas which ſhall be pleaded in any 
courts whatſoever, before any of the King's juſtices what- 
ſoe ver, or in his other places, or before any of his other 


| miniſters whatſoever, or in the courts and places of any 
| dther lords whatſoever within the realns, ſhall be plead- 
ed, ſhewed, defended, anſwered, debated; and adjudged 


in the Engliſh tongue, and entret} and inrolled in La- 
tin.” But it ſeems, ſays ſerjeant Hawkins, to have been 


| always taken, that appeals are riot within this ſtatute 
| but that they are to be arraigned, and the plea of the 


defendant is to be read in French, in the fame manner as 
anciently ; and thus, continues the ferjeant, I have often 
known it done in my own experience; but upot what rea- 


| fon this difference between appeal; aid all other 


cutions is grounded, | have never head. 2 Hutch. P. 
C. 308. See Enciisn. 

RENCH GOODS AND MERCHANDIZES. 
French ſhips are liable to 5 s. er ton duty, 12 Cer. 2. c. 
18. ſe. 17. 13 14 Car. 2. c. 11. ſe. 24 

French liable to 25 J. for hundred pounds 
x £..20 


, to what duties liable, 22 Cer; 


to be uled for every outlandiſh man. Brafon, lib. 3. 
tract. 2 cap. 16. See ExGLtceny. | 
FRENDLESS-MAN, Was the Saxon word for him 
that we call an outlaws, and the reaſon might be becauſe 
upon his excluſon from the King's peace and protection, 
he was denied all help of friends after certain days. Num 
forisfecit amicos. Brat. lib. 3. tract. 2. cap. 12. num. 1. 
whoſe words are theſe, Talem vecant Angli (ulough) & 
alis nomine uni:quitus folet nominari, fc. trendleſsman, 
ie videtur quod farisfecit amicas, & unde fi quis 
utlagariam bo expulſtonem ſeter:ter paverit, receptaverit vel 


| ſeienter communicaverit aligas meds vel receptaverit, vel oc- 


cultaverit, eadem pœna puniri debet, qua puniretur unte- 
gatus, ita gucd careat omnibus banis ſuis vita, ii Rex 


ei parcat de ſug gratia. 


FRENDWITE, Was a mulct exacted of him, who 


harbour ed his outlawed friend: Tis derived from the Sax. 


freand, amicus, and twite, mulda. Carell, edit. 1727. 
| FRESCA, Freſh water, or rain, arid lan land. Charta 


Een Be. bB dine, from the 
22 


French frais, i. e. recens, and difſeifiy, a 


| Signifies fuch 2 di/ſcifor as a man ma 


himſelf, and by his own power, without the help of the 
King or judges, Britton, cap. 5. and that ſuch dini 
as is not above fifteen days old. Bracton, lib. 4. cap. 5, 
wfites at large of this matter, concluding that it is ar- 
bitrary, and ſo duth B»ittan, cap. 65. But cap. 43. he 
ſeemeth to ſay, That in one caſe it is a year. See him | 
alſo, cap. 44. | 
FRESH FINE, Is that which is levied within a year 
paſt. Weſt. 2. cap. 45. Anno 13 Ed. 1. 
FRESH FORCE, (Frijc: fortia,) Is a force done within 
forty days, as ſeems by F. N. B. fel. 7. for if a man be 
difſeiſed of any lands or tenements within any city or 
borcugh, or deforced from them after the death of his 
anceſtcs, 
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* ſhall have his | 
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RAR or FRIER, (Lat. frater, Fr. frere) An order 
theſe are reckoned the 


convent or C 


tie 
28 ſeparate themſelves from them, living in cer- 
tain places, and companies of their own chuſing: And 
of theſe you ma EE * Orig. & Progreſ. 
FRIBURGH © FRITHBURG, — 
frith, i e, I. e. Hagia ith 
e - bins tro —— 
ſince the z wherefore, for the ing this, 
out 


que- | ferpolator, one that ſcoureth up and cleanſeth old 


it ; that is, if the criminal fled from juſtice, they had thir- 
ty days allowed to apprehend him ; if he was not taken in 


that time, then he who was the friburg, (that ls, the prin- 


E 


7 
= 


| 


IT 


$5.2 
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* ) of 
2222 
with two others 


of 
41 
q 


t- 
+ 
1 
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and their friburgb, of the forſeiture and 
criminal, which if they could not do, then 
pledge, with the other eight to whom he 
was to make full ſatisfaQtion ; but afterwards 
came difficult to get the three neighbouring friburghs 

the other, and there fore thoſe other nine 
made oath that they were not guilty, and that they would 


= 
Z 


—— 


li 


8 5 
g 


bring the criminal «o juſtice as ſoon as he ſhould be taken. 


No many L and FRITHSTOW, (from the Saxon 
| pax; ftol, ſedes, catbedra ; fleth, lor A ſeat, chair 
2 of peace. In the charter of i _—_ | 


FRIDWTTE guafs FE 
| by him who deſerted the 
 expeditio, and mite, mulcta. 


army: From the Saxon fyrd, 


FRIENDLESS MAN. See Fazurzss max. 

| n From the Saxon freob, liber, 

| dimittere. Cowell, edit. 1727. | 

1 4 
and i 


G, A freeman: From the Sax. liber 

» progenies. Cowell, edit. 1727. FO Ons 
FRINGE. Penalties on ſelling, exporting or importing 
fringe, 13& 14 Car. 2. c. 13. or importing gold 
and ſilver fringe, 9 & 10 Wil. 3. c. 39. 10 Ann. C. 26. 


ſet. 66. 15 Geo. 2. c. 20. ſed. 7. Exporter of filk fringes 
| what to be allowed, — x4 / 15. J 1 


 FRINIGELDUM, The mul8 of a freeman. Cowell, 
edit. 1727. | 
| FRIPERER, Is deduced from the French fripeir, in- 
rel to fell again: It is uſed for a kind of broker, in 
ſtat. 1 Fac. cap. 21. | 
_ © FRECLUS, Uncultivated land. Et de communia paſture 
in friſcis & dominicis ſuis. Monaſt. 2 tom. pag. 56. 
FRITH. A wood, from the Sax. frith, pax; for the 
| Engliſþ Saxons held ſeveral woods to be ſacred, and made 
them ſanQuaries. Cowell, edit. 1727. See Fayrh. 
FRITHBRECH, Pacis vielatio; the breaking of the 
| peace. Leg. Ethelredi, cap. 6. See Fuxrnx. 
— — Inter leges preſbyterorum Northumbren- 
| c. 48.8. atioſus ille conventus, qui frith ici 
— I us, gui frithgear dici- 


it in terrs alicujus circa lapidem, arborem, 
fontem, 


* 


FRY 
e. Mr. Somner thinks it a fort of jubilee, or 
yearly meeting for peace and friendſhip, from frith, 


ace, and gear, a k ; 

P FRITHGILD, The ſame which we now call a Guild- 
hall, or a fraternity or company. Cowell, edit. 1727. 

FRITHMANNUS, One who is of a fraternity or 
company. Cowell, edit. 1727. 

FRITHMOTE, IL 
County Palatine of Chefter : Per frithmote, J. Stanley Arm. 
clamat capere annuatim de villa de Otton gue eſt infra fes - 
dum © manerium de Alford infra aria de la mer 10 
fol. quos Comites Ceſtrice ante confeionem curia predicie 

"ſalebant capere. Pl. in Itin. apud Ceſtr. 14 Hen. 7. 
FRITHSOCNE and FRITHSOKE, ( frith, i. e. pax 
and ſocne, libertas) Tuende pacis juriſdictio; or (according 
to Fleta) Libertas babendi franci plegit ; or immunitat is 


*"FROBORG or FREOBURGH, (from the Saxon, 
fres, i. e. free; and borge, i. e. fidejuſſor.) See Fni AUR G 


and FRANKPLEDGE. 


FRODMORTEL or FREOMORTEL, (rm the | 


Saxon, frev, free; and morph- dard, bomicidium) An immu- 
nity or freedom granted for committing manſlaughter. 
Et concedo eis curiam ſuam de omnibus querelir, Fc. & judi- 
cium ſuum pro frodmortell, guad bomines ſint credendi per 
ſunm ya & per ſuum na. Monaſh. 1 tom. pag. 173. 
FROYSE, Among the cuſtoms of the abbey of Saint 
Edmondſbury, ſolemnly declared by the abbot, prior, and 
convent, 17 Kal. Novemb. 1280. fſignities plain pancakes 
or fritters, not fried with bacon intermixed. Covell, edit. 
1727. 
FRUIT AND — 2 of R 
7 Hen. 8. c. 6. ſed. aking up, or otherwiſe (poi 
= 43 4 The Ss ms of fruit aſcer- 
tained, 4 Anm. f. 1. c. 15. Cutting down fruit trees, how 
| puniſhed, 1 Geo. 1. H. 2. c. 48. 6 Geo. 1. c. 16. See 
Taxxzs, Woop. 
FRUMGYLD, Is an old Saxon word, which ſignifies 
the firſt 
tecompence of his murder... Leg. Edmund, cap. ultime. 
FRUMSTOL, Seges primaria, 


fion-houſe bay. he hg. an. Þ 


FRUSCA a | 
Mon. tom. 2. p 327. | 0 

FRUSSARE TERRAM, To break up new ground, 
and reduce it in fruſſuram, into new broke land. Cowell, 
edit. 1727. | 

FRUSSE TUM, A wood, or woody ground. Dome/- 


 FRUSSURA, (from the Fr. fraifſure) A breaking 
down or demoliſhing, alſo a plowing or breaking up. 
Mon. tom. 2. p. 394. 


FRUSSURA DOMORUM, Houſe-breaking. Re&atus 
de latrociniis & fruſſura domorum. Gervaſ. Dorobern. ſub | 
anno 1195. fruſſura terre, New broke land, or lately | 


ploug hed up. Van. tam. 2. p. 394. | 
FRUSTRUM TERRAE, or, according to Spelman, 
fruſtum, A ſmall piece of land, Refiduum quiddam preter 


| acras numeratas vel campum menſuratum. Cum in Domeſ- | 


day fruſtrum terra accipiatur pro ampla portiene ſeorſum a 

campo wile, manerio jacenti. Domeſday, tit. Hantiſc. 

| Rex Abedeſtone. In inſula babet Rex unum fruſtrum 
terr unde exemit 61 vomerts. 

FRUTECTUM, A place where ſhrubs, or 

with big ſtalks grow. Mon. tom. 3. p. 92. 

FRYING PANS. Cee Inox. 

FRY TH. Sir Eiward Coke (on Litt. fol. 5. 6.) ex- 
pounds it, a plain between two woods, a lawn. Chaucer 
uſes it for a wood. Camden, in his Britan. for an arm of 
the ſea, or ſtreight between two lands, from fretum— 
Maketh his iſſue into the eſtuary or frith of Thames. Smith 
(in his England's Improvement ) makes it ſignify all hedge- 
wood, except thorns. Cotweil, edit. 1727. 

FRY THBORGH, (from the Sax. frith, i. e. pax, and 


great herbs 


borge, fidejuſſer) A freedom from giving ſecurity of the | 


peace. Et ſint quieti de frythborgh, & de blode- 
wite, truhwite, & ferdwyte, c. 4 Paſch. 6 H. 4. 
| Rot. 24. Cowell, edit. 1727. 

Vor. II. No. 81. | 


+» in the record s of the | 


| 


— 


— 


| 


paynient made to the kindred of a lain perſon, in | 


| 


| 


and be delivered to the overſeers to 
| tothe poor, 


Every Billet commonly called, 


F U G 


FRYTTING OF WHEELS, Is perhaps what uc 
now call the rinding of wheels, i. e. fitting and faſtning 
the felloes (or pieces of wood that corjointly make the cir- 
cle) upon the ſpokes, which on the top are let into the fei- 


| bes, and at the bottom into the hub. In ſolutis pro 


fryttynge guinque rotarum hoc anno vii. denar.——Paroch. 
Antiq. p. $74: Cowell, edit. 1727. | 

FUAGE or FOCAGE, (derived @ foco) In the reign 
of Edward the Third, the Black Prince of Wales having 
Acquitaine granted him, laid an impoſition of fuage or fo- 
cage upon the ſubjects of that Dukedom, vi. twelve-pence 
for every fire, called berthmoney, Rot. Parl. 25 Ed. 3. 
"Tis probable our heartb-money took its original from 
hence. 3 | 

FUEL. By ſtat. 43 Elia. cap. 14. All fa to be 
ſold ſhall contain in compa(s, beſides the knot of the 


* 


bond, twenty-four inches of affiſe; and every faggot 
ſtick within the bond ſhall contain full three-feet of aſſiſe, 
except only one ſtick to be but one foot long, to ſtop or 
harden the binding. 

Stat. 9 Arn. cap. 15. All billets (except thoſe made of 
beech, by 10 Ann. cap. 6) that lie expoſed in publick 
places, where they are uſually bought or ſold, ſhall be 
aſhiſed and cut, or marked in manner following; that is 
to ſay, all billets of what ſcantling or denomination ſo- 
ever, ſhall contain in length three feet and four inches, 
and he of the following dimenſions, vis. | 

Se. 2. And if they ſhall not be thus aſſiſed and marked, 
then on information to a juſtice of peace, mayor or other 


head officer, he ſhall call before him fix good and lawful 


men of the town, and ſhall ſwear them truly, to inquire 
and preſent, whether the ſame be of good and ſufficient 
aſhze ; and if they ſhall preſent that any of them is not 
ſufficient, the ſame ſo being deficient, ſhall be forfeited, 
be by them diſiributed 
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FUER, (Fuga, from the French fuir, * ;) Tho' 
it be a verb, yet it is uſed ſubſtantively, and is two-fold ; 
fuer in fait (in ſacte) when a man doth apparently and 
corporally fly, and fuer in ley (in kge) when being called 


| 


in the county he appeareth not, until he be outlawed ; 


for this is flight in interpretation of law. Staund. Pl. 
Cor. lib. 3. cap. 22. 


FUGA CATALLORUM, A drove of cattle. See 


STRETEWARD. 
FUGACIA, Signifies a chaſe, and is all one with chaſea. 
Char ta Matildis imperatricis Mileni de Glouc, —Precipio 
H h | gucd 


F U G 


god bee tmnia teres! de me—libere & quicte, in 5% & 
plans. in foreſlis & fugaciis, in pratis & paſturis, Se. 

FUGANM FEC TT., Is where it is found by inquiſi- 
tion, that a perſon fled for treaſon or felony ; as to which 
it is agreed, That whereſoever a perſon found guilty by 
ſuch inqueſi either as a principal, or as an acceſſary before 
the fact, is four: al'o to have fled for the ſame, he forteits 
his goods abſolutely, and the iſſues of his lands till he 
be acquitted or pardoned. Alſo it is agreed, that where 
one indifted of any capital felony, either as principal or 
acceſſary before or after, before juſtices of oyer, Sc. is 
acquitted at his trial, but found to have fled, he ſhall 
incer the like forfeiture of his goods, but not of the iſſues 
of his lands, becauſe by the acquittal the land is diſ- 
charged, and conſequently the iſſues. And it hath been 
tollen, that the law is the ſame as to the finding of a 
fugam fecit upon an acquittal of an indiQtment of petit 
larceny. But it is certain, that the party may in all 
caſes, except that of the coroner's inqueſt, traverſe the 
finding of a /ugam fecit. Allo it ſeems agreed, that 
whenever the indictment againit a man is inſufficient, 
the finding a fugam fecit will not hurt him; and that in 
all caſes the particulars of the goods found to be forfeited 
may be traverſed. 2 Hawk. P. C. 450, 451. 

FUGARE & REFUGARFE CATALLA, To drive 
cattle io and fro, forward and backward Anliguit. of 
Aattinghamſbire, fol. 462. 


FUGARE, Alio ſignifies to hunt, Probibes ne quis 


fire licentia mea fuget. Cowell, edit. 1727. | 
FUGATIO, Pro fugand; actu, Hunting, or the li- 
berty or privilege to hunt. Et cives babeant fugationes 
ſues ad fugandum, ficut melius & plenius habuerunt ante- 
ceſſores eorum, in Chiltre & Middleſex & Surr. oc. 
Charta Libertat. Hen, 1. Civibus London. Fugatio fo- 
reſtæ, the drift of the foreſt. Cowell, edit. 1727. 
FUGATORES CARRUCARUM, Waggoners who 
can drive oxen equally yoked, without beating or goading. 
Flea, lib. 2. cap. 78. par. 1. 
FUGERIUM, (Fr. fougere,) Fern. Cowell, edit. 1727. 
FUGICIO, Flight. Condonavit omnes felonias E fugi- 


tiones. —. anno 1537. 

FUG ES BEY SEA. Thoſe of the laity 
and men of the church alfo being beyond fea, may be 
commanded by the King's writ, either under the great 
ſeal or privy ſeal, on their fidelity and allegiance, to re- 
turn into the kingdom; and if he return not, for his con- 
rempt his lands and goods ſhall be ſeized, until he returns. 
3 of 179. | i 

e King cannot recall one that is beyond ſea, but hy 
the great ſeal or privy ſeal, and not by the privy ſignet. 

3 Inſt. 180. | 

A privy ſeal was iſſued to recall a fugitive, but the 
ſervants of the fugitive hindered the ſervice of it, of which 
the meſſenger made affidavit ; this affidavit is not tra- 
verſable, and the matter being out of the realm cannot 
be tried by a jury; and this matter being tranſmitted by 
mittimus into the Exchequer, and the fugitive not re- 
turning, his lands and goods were ſeized. Fenk. 220. 
— Ch. B. Upon the return of a fugitive he 
ſhall re-have his eſtate again in right, and not of ſpecial 
grace only; but the Lord Treaſurer (aid, he faw no rea- 
ſon for that. Lane 48. Sir Robert Dudly's, alias Lord 
Nottingbam's caſe. | 

A. went beyond fea without licence of the King, with 
Robert de Mortimer, and the King certified the ſame into 
Chancery, reciting, that he had ſent his privy ſeal, &c. but 
that the ſaid A. ( ſpretis mandatis noftris) redire recuſavit ; 
and thereupon iſſued a commiſſion to ſeize, &c. 10. 
ſays, that ſuch a precedent of ſeizure was ſhewn, as of 
13 Ed. 2. Edmond de Woodftock's cafe. 

The letters under the great ſeal or privy ſeal, to recall 
any from beyond ſea, ought to be ſerved by ſome meſ- 
ſenger, who upon his oath is to make a certificate thereof 
in Chancery, and thence a mittimus to be ſent into the 
Exchequer, and thereupon a commiſſion to be granted 
to ſeize the lands and goods of the delinquent. 3 Inf. 
180. | 


| , 


| 


. 3 


| 


W. 


Co. Rep. r0g. 


| annuities conſolidated, 4 Ges 3. c. 18. 


F UN 


A merchant of L:ndon departing the realm, to the in- 
tent to lire freely from the penalty of the law, and out of 
his due obedierce to the Queen, and not for any merchan- 
dize, was refolved by all the juſtices except two, to be no 
contempt to the Queen; for merchants were excepted out 


of the ſtainte of 5 Ric. 2. cap. 2. and by the Common law 


merci ants might pais the ſea without licence, tho” it were 

not to merchandize. 3 afl. 180. 

Fer more learning on this ſubjef, ſee 13 Vin. Abr. tit. 

tives. 

FUGTITIVES GOODS, (Bona fugitiv:rim) Are the 
goods of him that flieth, which after the flight law- 

tully found, do belong to the King, or lord of the manor. 

See W air. | 

FULGERIA, (Filix,) Fern. Du Pre/re. 

FUL HAM-BRIDGE. See BrxrpGts. 

I ULLER's EARTH, FULLING ard SCOURING 


CLA, Penalties on exporting them, 12 Car. 2. c. 32. 


＋ & 14 Car. 2. g& 10 ill. 3 c 40. 6 Gee. 1. c. 21. 
E- 7 
FULLUM AQUAF, A ſtream of water, a fleam, fuch 
as comes from a mill. Corvell, edit. 1727. 

FUMAGE, (Famagium,) Dung, or manuring with 
ding, Et fint guicti de fumagio, & maremio cariando, Ec. 


Cburta Rich. 2. Frierat. de Heriland, pat. 5 Ed. 4. part 


3- m. 13. But indeed fumagium was properly ſmoke-far- 
things, cr a cuſtumary payment from every houle that had 
a chimney or fire-earth. Covell. edit. 1727. | 
FUMATHOES or FUMADOES, Are pilchards gar- 
baged, ſalted, hanged in the ſmcke, and pretled ; fo called 


in Italy and Spain, whither they are carried in great num- 


bers. They are mentioned in ſtat. 13 & 14 Car. 2. c. 28. 
FUNDATOR, The founder of a church, college, hot- 


| pital, or other publick benefaction. This title in the old 


religious houſes was equivalent to patren : For it was not 


only given to the firſt actual founder, but continued to 


thoſe barons and knights, who held the fee of the ſite 
or endowments of ſuch monaſteries, and by fuch tenure 
had the patronage or advowſon of them. And if after 
the extinction or long intermiſſion of this title, any perſon 
could prove his deſcent from the firſt „ he was 
aſſumed by the religious to the name and honour of their 
founder. Cowell, edit. 1727. See Kennet's Ghiſſary in 


Foundation. 


FUNDITORES, Uſed for pioneers, in Pat. 10 Ed. 2. 

1. 

FUNDS. The general fund eſtabliſhed for making 

good deficiencies, 1 Ann. ff. 1. c. 13. 3 Ges. 1. cap. 7. 
Fund for paying off Exchequer Bills, 5 Aun. c. 7. 


A 3. . 
Surplus of annuity funds may be charged with deficien- 


| cies of another year, 8 Ann. c. 13. ſed. 29. 


The aggregate fund, 1 Geo. 1. c. 12. /ed. 8, 1 8. Ce. 


3 Gee. 1. c. 8. made perpetual, 5 Geo. 1. c. 3. ſee. 22. 


The ſinking fund, 5 Geo. 1. c. 3. ſea. 66. 

Part of the ſtock of the three companies to be redeemed 
by the ſinking fund, 7 Geo. 1. c. 5. ſed. 39. 

Appropriation of the ſinking fund, 8 Geo. 1. c. 20. ,. 29. 

The ſurpluſſes of the ſinking fund appropriated, 9g Gee. 
1. c. 5. ſect. 34. | 
„ fund, 1 Geo. 2. ff. 2. c. 8. 

| 37, 

Sepply to the aggregate fund, 20 Geo. 2. c. 3. ſe. 58. 

For relief of the legatees of Sir Fo/epb Jekyll, out of his 
legacy to the ſinking fund, 20 Geo. 2. c. 34. 

The finking fund charged with annuities in diſcharge 


of navy bills, &c. 22 Ges. 2. c. 25 
king fund, 23 Geo. 2. 


Annuities granted out of the 
c. 16. | 

His Majeſty may borrow money on the credit of the 
land-tax, 4 Geo. 3. c. 2. ſect. 136. | 

And of the malt tax, 4 Geo. 3. c. 1. ſed. 25. 

Surplus ot duties on licences and new ſtamp duties ap- 


| propriated, 30 Geo. 2. c. 19. J 30- 


Certain duties carried to the ſinking fund, 32 Gee. 2. c. 
fund, and certain 
FUNERAL 


22. ſed. 4. 


Annuities granted on the ſinking 


1 


FUNERAL CHARGES. A perſon died in debt, and 
600 J. was laid out in his funeral; cecreed the ſame ſhould 
be « debt, payable out of a truſt eſtate, charged with pay- 
ment of debts, he being a man of great eſtate and repu- 
tation in his country, and buried there ; but had he been 
buried elſewhere, it ſeemed his funeral might have heen 
more private, and the court would not have allowed ſo 
much. Trin. 1691. Cb. Prec. 27. Offley v. Officy. 

Where a citizen of London deviſed 700 l. for mourning, 
the queſtion was, if it ſhould come out of the whole el- 
tate, or out of the legatory part only; it was infiſted, 
that there had been no direction by the will, or if the 
will had directed, that the expences of the funeral ſhould 
not exceed ſuch a ſum, there the deduction mult have 
been out of the whole eſtate. Per cur. Mourning de- 
viſed by the will, muſt come out of the legatory part, 
and not to leſſen the orphanage and cuſtomary part. 
Mich. 1691. 2 Vern. 240. Deakins v. Buckley. 


Executor is not liable to pay for funeral expences, ur- 


leſs he contracts for it; per Holt Ch. J. 
Mich. 10 V. 3. Anon.” 

Settlements for ſeparate maintenance of the wife ſhall 
never extend to funeral charges, and tho” ſhe made a will, 
(according to a power given her) and an exccutor, and 
gave ſeveral legacies, but there was no reſiJuum for the 
executor, the huſband”s eſtate in the hands of a deviſce 
ſubje& to the payment of debts was made liable to the 


12 Mad. 256. 


funeral charges of the wife. 9 ded. 31. Trin. 9 Ges. | 


at the Rolls, Bertie v. Lord Cheſterfield. 
In ſtrictneſs no funeral expences are allowable againſt 
a creditor, except for the coffin, ringing the bell, parion, 
clerk, and bearers fees; but not for pall or ornaments ; 
der Holt. 1 Salk. 296. Trin. 5 W.& M. B. R. Sbelley's 
caſe. Ten pounds is enough to be allowed for the fu- 
neral of one in debt; per Holt. Baron Powell in his 
circuit would allow but 11s. 6 d. as all the neceſſary 
. Comb. 342. Trix. 7 V B. R. Au 
RBO TE, FTRBO TE, FIREBOTE, A liberty 
| gt A lord to his tenant, to take underwood for 
or occaſions of burning in his family. Cowell, edit. 


1727. 

FURCA, ſeu Catefurcia, & Foſſa, (i. e. gallows and pit). 
In ancient privileges it ſignitied a juriſdiction of puniſhing 
felons, that is, men with hanging, women with drowning : 
of which laſt, take this notable example of the records of 
Recheſter church in the time of Gilbert biſhop there, who 
fouriſhed under Richard the Firſt, anno 1200, 
ſtem due mulieres venerunt in uillam de Suffliate, que 
furate fuerunt multes pannos in villa de Croindone, & ſe- 
cuti ſunt eas homines ejuſdem ville de Croinde ne, quorum 
pannos furtive aſportuverunt, uſque in villam de Suffliete, 

ibi captæ fuerunt & incarcerate, & babuernnt judicium 
Juum in curia de Suſflicte, al portandum calidum ferrum, 
quorum una fuit ſalua, & altera dumnata, unde ſubmer ſa 
uit in Bike pole Et bec tatum contigit tempore Gilberti 
domint epiſcopi, & in quolibet judicio fuerunt coronarii do- 
mini Regis. Et Paulus de Stanes fuit tunc Cacherellus de 
hundreds de Ac ſtane. Et per illud tempus Robertus de 
Hecham monachus fuit cuflos de manerio de Suffl'ete, & 44 
mulieres judicandas fuit dominus Henricus de Cobeham, 69 
alii plures hamines, diſcreti bantines de patria. Foſſa is 
taken away, but furce remains, ſays Sir Edward Cale in 
his 3 Injt. fol. 58. Skene de verbor. fignif. verb. Foſſa, 
hath theſe words concerning this matter: Erectia turcarum 
eft meri imperii & altæ juſtitiæ, & fignificat dominium aeris, 


quia ſuſpenſi pendent in aere : Et merum imperium conſiſtit 


in guat uar, jicut ſunt quatuor elementa : In dere, ut bi qui 
Jujpendumar. igne, quando quis comburitur propter ma- 
leficium. In aqua, quando quis ponitur in cules & in mare 
projucitur ut parricida, vel in amnem immergitur ut famine 


turti 4amnate. In terra, cum quis decapitatur & in ter- 


ram proiternitur. 

FURCAM & FLAGELLUM, The meaneſt of ſer- 
vile tenure, when the bondman was at the diſpoſal of his 
lord for lite and limb. Deſendens dicit qued non debet 
ſacere dotem—— quia ipſe tenet in villenagia ud furcam & 
flagellum de domino Ri harda de Camvil.—Placit. 
Term. Mich. anno 2 Joh. 101. 7. 


rich fury. 


—— 


F U R 


FURC ARE. See Fouscnzx. x 

FURCARE AD TASTUM, To pitch corn with 4 
fork in loading a waggon, or in making a rick or mow. 
Cowell, edit. 1727. | 

FURCARE CARECTAM, To hang a waggon or 
cart, i. e. to fit the body of it to hang right upon the axel 
and wheels. Crrwell, edit. 1727. 

FURCHETUM, That part of the breaſt where the 
veins coming from the liver are divided into forks, that is, 
where the breaſt is largeſt. Cowell, edit. 1727. Dugd. 
War. p. 664. 

FURENDELLUS, FARDELLA, FERLINGUA, 
A furendal, fardingel, farundel, or ferling of land, i. e. 
the fourth part of an acre, which in Wiltfzre is ſtill 
called a furdincale, and in ſome other parts a furthindale ; 
whence in the North, a furendale or frundel of corn is two 
gawns or gallons, i. e. the fourth part of buſhel. See 
Kennet "i Gleſſary. 

FURIGELDUM, A mul& paid for theft. Among 
the laws of King Etbeired, made at Wantage, cap. 7. tis 
allowed they ſhall be witneſſes, gui nunguam furigeldum 
reddiderunt, i. e. who were never accuſed of theſt or 
larcenv. 

FURLONG, Furlingum terre, Is a quantity of 
ground containing in moſt places forty poles, every pole 
ſixtcen foot and a half in length; eight of which furlongs 
make a mile, anno 35 £4. 1. cap. 6. It is otherwiſe the 
eighth part of an acre; yet an old book printed in Henry 
the Uighth's time, makes 600 teet, by five ſcore to the 
hun red, a furlang. See ACRE. In the former fignifi- 
cation, the Romans Call it fudium, in the latter jugerum : 
A pole is in ſome places called perch, and differs in length 
according to the cuſtom of the country. See PERRCc 
Furlong is ſometimes uſed for a piece of land of more or 
leſs acres. Cowell, edit. 1727. 

FURNAGE, (Furnagium) Eft tributum guad domino 
furni a ſectatori bus penditur ob uſum furni. For in many 

aces the tenants are bound 1o bake their bread in the 


F< uknaKius, A baker who keeps an oven. 

FURNIARE, To bake, or put any thing in the oven. 
Et inveniemus eidem conventui domus competentes & neceſ- 
ſarias ad braſſandum & turmandum. Matt. Furiſ. Anno 
1258. 

FURR, (Furrura from the French fourrer, i. pellicu- 
lare to line with ſkins) Is the coat or covering of a 
beaſt. The ſtatute 24 Hen. 8. cap. 13. mentions divers, 
as ſable, which is a rich fur, of colour berween black 
and brown, being the ſkin cf a beaſt called a ſable, of 
bigneſs like a pole-cat , bred in Ruſſia, but the moſt and 
beſt in Tartary. Lucernes is the itkin of a beaſt fo called, 
heing near the bigneſs of a wolf, cf colour between red and 
brown, fomething mailed like a cat, and mingled with 
black ſpots ; bred in Muſcovia and Ruſſia, and is a very 
Genet is the (kin of a beatt ſo called, of big- 
ne's between a cat and a wcazle, mailed like a cat, and 
of the nature of a cat; bred in Spain, whereot there are 
two kinds, black and gicy, and the black the more pre- 
cious furr, having black ſpots upon it hardly to be ſeen. 
Foines are of faſhion like the fable, bred in France for 
the moſt part; the top of the fury is ke black, and the 
ground whitiſh. + Marte is a beaſt very like the fable, 
the ſkin ſomething cozrſer; it liveth in all countries 
that be not too cold, as England, Irelund, Ec. the beit 
in Ireland. Miniver is nothing but the bellies of ſquir- 
rels as ſome ſav; as others, it is a little vermin like unto 
a weazle, milk-white, and brought from Aſuſcovy. Fitch 
is that which we otherwiſe call the pole-car here in Eng- 
land. Shanks are the ſkin of the ſkank, or leg of a kind 
of a kid, which beateth the farr that we call badge. 


Calaber is a little beaſt, about the bigneſs of a lquirrel, 
of colour grey, and bred eſpecially in Higb Germany. 
Cowell, elit. 1727. | 

Furs, To what duties hable en importation, 4 #\l. 
& Al. c. 5. feat. 2. 


FURST 


* 


FURST AND FONDONG, (Sax.) Time to acviſe, 
or take counſel, viz. De quibuſcunque implacitetur aliquis 
furſt & fondong habear. H. 1. cap. 46. ; 

FUSTIC, A kind of wood, which dyers uſe, and is 
brought trom Barbadoes, Jamaica, fc. mentioned in 
ſtat. 12 Car. 2. cap. 18. : 

FURTA, A right or privilege derived from the King, 
as prime Lord, to try, condemn and execute thieves and 
felons within ſuch bounds or diſtri of an honour, manor, 
c. Camell, edit. 1727. | 

FURZE. Sce Broome. 2 

FUSTIANS, Deceits in the manufacture ibited, 
11 H. 7. c. 27. Mayor, Sc. may ſearch for fuſtians, ſtar. 
39 Eliz. c. 13. See Draytry, MANUFACTURES. | 

FYRDERINGA, An offence or treſpaſs. tor which 


the fine or compenſation was reſerved to the King's plea- | 


ſure, in the laws of Hen. 1. cap. 10. Spelman would read 


it ſynderinga, and interprets it treaſure- trove, but indeed | 


the word is truly fyrderinga or firdering, and _ 
xroperly a going out to war, or a military expedition at 
9 which upon refuſal or neglekt, was 
punithed with a fird-wite, or mulét at the King's plea- 
ture. Coweil, edit. 1727. 


FYRTHING, alias FYRDUNG, A military expe- | 


dition, Cowell, edit. 1727. | 
FYRTHWTITE, The ſame with FIRDWIT, vis. a 
mul for deſeriing the army. Coweli, edit. 1727. 


G. 


ABEL. (Gabelia, gablagium, Saxon gafe!, alias 
G gafel, i. e. vefligal) Hath the ſame fignification 
among our old writers, that hath in France: For 
Mr. Camden, in his Brit. pag. 213. ſpeaking of Walling- 
ford, hath theſe words, Continebat 276 hagas, i. domes, red- 
dentes novem libras de And pag. 228. of Oxford 
theſe, Her urbs redilebat pro felanio & gablo, & aliis con- 
ſuetudinibus, per annum, reg: quidem viginti libras & ſex 
ſeftarios mollis, comiti vera, Aigaro decem librat. Gabella, 
as Caſſuneus defines it De Conf. Burgund. pag. 119. eff vec- 
tigal quod ſolvitur — bonis mobilibus, id eſt, pro its que 
vebuntur, diſtinguiſhing it from tributum, quia tri 


e/t proprie quad fiſco vel principi ſolvatur pro rebus immobi- | 


libus. The Lord Coke, in his Comment upon Littleton, 
faith thus, lib. 2. c. 12. fol. 213. Here note, for the bet- 
ter underſtanding of ancient records, ſtatutes, charters, 
Se. that gabel or gavel, gablum, gabellum, gabellettum, gal- 
bellettum and gavillettum, do ſignify a rent, cuſtom, duty 


or ſervice, yielded or done to the King, or any other lord. | 


But that gablum did as well extend to money, as to other 
things in kind, is very plain by that record in Domeſday- 
Bork, in Windſor in Berkſhire, where iis faid, Rex Wil- 


lelmus tenet Winilores in Dominica, Rex Edw. tenuit ibi 


xx. hidas, Sc. Et adbuc ſunt in villa C. Hage V. mi- 
nus; ex his ſunt xxvi. quiet de gablo & de aliis exeunt 
xxx ſolid. And laſtly, In the fame book in Somer/et- 
ſhire, it is thus expreſſed in the title of Terra Regis, 
(which obſerve) Rex tenet cedre (I ſuppoſe it is that 
Chedder, fo famous for its cheeſe) Rex Edw. tenuit, 
nunquam geldavit, nec ſcitur quot hide ſunt ibi, in Domi 
nico, Cc. xx bord cum xvii. car. & vi. gablatores redd. 
xvii, Theſe ſeven gablatores did pay ſeventeen fhil- 


lings, and from their paying of rent were termed gabla- | 


tores. It ſeems probable, that this gablum is to be diſ- 
tinguiſhed from a rent or payment made upon contract 
or hargain, and hath relation to ſuch a one as was im- 
poſed by the power and will of the Lord. And theſe 
different forts of payment are mentioned in Domeſday- 
Bo:k under ſeveral expreſſions, according to the nature 
of them ; where ſometimes it 1s written, that one red- 
dit to ſuch a one ſo much, without any other addition : 
And this, I believe, was rent upon agreement ani 
contract: Another reddit de conſuetudine fo much, and 2 
third reddit de gablo, fo much. When gabel is mention- 
ed without any addition, then it uſually ſignifies the tax 
on ſalt, propter exce.lentiam, but afterwards it was ap- 


—_ 


| 


| 


| 
| 
| 
| 


the day of doom; never. Cowell, edit. 1727. 


Land liable to tribute or tax. 
it rent land. See Gave. 
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| ciently, as it appears both by 
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plied 10 all other taxes, 28 gabelle de bir, G. Cowell, 


edit. 1727. 


GABLATORES, Thoſe that paid gable, rent or tri- 
bute. - Domeſday. | 

GABLE-END, (Gablum, Gobulum, Gabula,) The 
head, or end, or extreme part of a houſe or building. The 
gable-head, the gable- end, Cc. Quandam particulam 
terræ extra gablum melendins offo pedes in latitudine. 
Paroch. Antiquit. pag. 201.— ya domus fita oft inter 
gabulum *cnement! mer, & gabulum tenementi Laurentii 
Kepeharme. Tbid. pag. 286. See Kennet's Gloſſary. 

GABRIEE's HORNE.——Ee Rickhil dit gue 4 de- 
mandant en ceſt brief navera judgment devant ces que Ga- 
briel uſt flay ſon corne. Plauen, fal. 358. a. that is, till 


GABULUS DENARIORUM, Rent paid in money. 
Selden of Tithes, pag. 321. 
 GAFOLD-GYLD, Is a Saxon word, ſignifying the 


| payment, or rendring of tribute or cuſtom. Alſo it ſome- 


times denotes ufury. Covell, edit. 1727. 
GAFOL-LAND or GAFUI.- LAND, Terra cenſzalis, 
The Saxon Dictianary calls 


GAGE, {Fadium) Signifies a pawn or pledge, and is 
derived from the French gager, that is, prignori dare. 
Glanvil. lib. 10. cap. 6. ſaith, Ynundeque res mobiles pon un- 
tur in vidinm, guandegue res tzymebiles; and a little after 
that. thus, Ia vadiatur res guandcque ad terminum, quande- 
que ſine ter mino; item quandeque invadiatur res aliqua in 


mortus vedio, quand;que nen. And though the word gage 


be retained as it is a ſubſtantive, yet as it is a verb, uſe 
hath turned the g. into a w. fo that it is often written 
wage, as to wage deliverance, that is, to give ſecurity that 
a thing ſhall be delivered: For if he who diſtrained, being 
ſued, hath not delivered the cattle that were diſtrained, 
then he ſhall not only avow the diſtreſs, but gager deliver- 
ance, that is put in ſureties that he will deliver the catile 
diſtrained, F. N. B. fol. 74 & 67. yet in ſome caſes he 
ſhall not be tied to his ſecurity, as if the cattle died in the 
pound. Krtchin, fol. 145. or if he claim a property in the 
cattle ſued for. Terms de la Ley. To wage law, fee 


Law; and alſo ſee MoxTcacs. 

GAGER DELIVERANCE. See Gacr. 
1 GAGER DEL LEY. See Wace, and Wacrr or 

AW. | 

GAGERS. See Gavucrr. 

GAINAGE (Lat. Wainagium, i. e. actus plauſtri, vel 
plauſtri apparatus, French gaignage, i. e. the gain or crop 
of tilled or planted grounds,) Signifies the draught-oxen, 
horſes, wain, plough, and furniture, tor carrying on 


the work of tillage by the baſer ſort of ſokemen and vil- 


lains; and ſometimes the land itſelf, or the profit raiſed 
by cultivating it. Bracten, lib. 1. cap. 9. (ſpeaking of 
lords and ſervants) ſays, Et in hoc legem babet contra do- 
minat, fc. ut ſi eos dejtruant, guad Ir non poſſit eis 
188 ſuum. And again, /ib. 3. tract. 2. c. 1. 

les & liber bomo non amerciabitur nift ſecundum modum 
delicti, ſecundum quod delictum fuit magnum vel paruum && 
falvo contenemento ſus: Mercator non niſi ſalva mercandiſu 
ſua, & villanus non niſi ſalus wainagio ſuo. For an- 
Magna Char. cap. 14. and 
other books, the villain, when amerced, had his wain- 
age free, to the end the plough might not ſtand ſtill : 
And the law, for the ſame reaſon, does ſtill allow, a like 
privilege to the huſbandman, that his * horſes and 
oxen are not in many caſes diſtrainable. is in Weſtm. 
r. cap. 6. Anno 3 El. t. is called gaynure, and again, 
cap. 17. and in Magna Charta, cap. 14- it is called gain- 
age. In the Old Nat. Breu. f. 117. it is termed garner. 
In theſe words, the writ of Aiel was precipe, Ec. 
quod reddat unam bouatam terre & unam hovatam mariſci; 
and the writ was abated for that the oxgang is always 
of a thing that lieth in gainor. This word was uſed only 
concerning arable land, becauſe they that had it in oc- 


| Cupation, had nothing of it, but the profit and fruit 


raiſed by their own pains towards their ſuſtenance, nor 
any other title, but at the Lord's will. Gainor, again 
in the ſame book, fol. 12. is uſed for a ſoke-man, that 
hath ſuch land in his occupation. In the 32d chapter of 
the Grand Cuſtamary of Normandy, geigneurs are Agri- 


cala, 
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cole, qui terras eleemoſynatas poſſident. And Britten uſeth 
ky fo to plow or till, fol. 42 & 65. Weſt. Symbol. 
part. 2. tit. Recoveries ſec?. 3. hath theſe words, A 
| fprecipe guad reddat lieth not in bovata mariſci. 13 Ed. 
3. fol. 3. nor de ſelione terre, becauſe of the incertainty ; 
tor a ſelion is a piece of land, ſometimes containing an 
acre, ſometimes halt an acre, ſometimes more, ſometimes 
leſs: It lieth not of a garden, cottage or crott. 14 Af. 


13. 8 H. 6. 3. 22 Ed. 4. 13. De virgata terre, Cc. 


tor they be not in demeſne, but in gain, Ic. Laſtly in the 
ſtatute of diſtreſſes in the Exchequer, Anno 15 Hen. 3. 
are theſe words, No man of religion, or other, be di ſ- 
trained by his beaſts that gain the land. Cowell, edit. 
1727. dee Waixact. The villain, countryman, or 
ploughman was fined or amerced for his offences, ſalve 
gainagio ſue, i. e. ſaving all his plough-geer and neceſſary 
implements of huſbandry, which if diſtrained or ſeized 
for ſuch fines or impoſitions would diſable him from car- 
rying on his employment of agriculture, contrary to the 
fundamental liberty of ſubjects, which was fo to be 
mulQted, or fined, or amerced, as ſhould puniſh them, 
but not break them, or undo them. | 

GAINERY, (Fr. Gaignerie, Tillage or tilling, or the 
profit railed of tillage, or ot the beaſts uſed therein. 
Cowell, edit. 1727. 

GAINURE, (t. 1. cap. 6. F 17. Signifies the 
fame with GAINERN. 

GALEA, A galley, or ſwift ſhip. Mat. Pariſ. calls 
it liburna. See Hoveden, pag. 688, 69 2. 

GALILEA, A gallery or church-porch, Pryn. Lib. 
Angl. 3 tom. pag. 668. Et inſuper inveniam unum ſacer- 
detem miſſalem, de predifio Sancle, in eccleſia memorata, 


in loco qui dicitur la Galiley. 
| GALLATUM, Whelp-Caftle in Weſtmorland. Cowell, 
edit. 1727. 
GALLAVA, Malluict in Northumberland. Ibid. 
GALLENA, Wallingford in Berkſhire. Ibid. 
GALLETI. Mr. Somner was of opinion, that they 
were viri galaati; but Knighton doth not mention the word 
in that ſenſe, viz. In quorum prima acie fuit deminus Gal- 
fridus, &fc. cum multi: Galletis, i. e. with many Welchmen. 
GALLEYS. Rogues to be ſent to the galleys. Stat. 


39 Eliz. c. 4. | 
GALLIGASKINS, Wide hoſe or breeches ſo called, 
becauſe uſed by the Gaſcorgns. Cowell, edit. 1727. 
GALLIHALFPENCE, Were a kind of coin, which 


with ſuſtins and datkins were forbidden by the ſtatute 3 
Hen. 5. cap. 1. They were a Genoa chin, brought in by 
the Genoeſe merchants, who tracing hither in gallies, lived 


commonly in a lane near Tower ſtreet, and were called 


Galley-men, landing their goods at a place in Thames- 
t called Galley-Key, and trading with their own ſmall 
filver coin called Galley balfpence. See Stow's Survey of 
London 137. Sir Francis Bacon writes them Gauls-balf- 
pence; and, tis like, more truly. Cowell, edit. 1727. 
GALLIMAWFRY, Meal given to yalley flaves. 


GALLIVOLATIUM, A cockſhoot or cockglade. 


Carell, edit. 1727. by 
GALLOCHES, (F.) Signifies a kind of ſhoe, worn 
by the Gaul, in dirty weather; mentioned in the ſtat. 
14 & 15 Hen. 8. c. 9. | 
GAMBERIA, GAMBRIA, {Fr. jambiere,) Military 
boots, or defence for the legs. Corvell, edit. 1727. 
GAMBEZON, (Gambezonum,) A horſeman's coat 
uſed in war, which covered the legs ; or rather a quilted 
coat. Cowell, edit. 1727. | 
GAME. Betore we take notice of the ſtatutes made 
for the preſervation of the game, it may be neceſſary to 
obſerve how the Common law ſtood herein, which de- 
pends upon the difference made between tame and wild 
animals. 
The tame animals, ſuch as horſes, cows, ſheep, &c. 
are ſuch creatures, as by reaſon of their ſluggiſhneſs and 
unaptneſs tor motion do not fly the dominion of mankind, 
but generally keep within the fame purlieus and paſtures, 
and may he eatily purſued and overtaken, if by accident 
they ſhould eſcape; and therefore the owner hath the 
ſame kind of property in them as he hath in all other in- 
Vor. II. No. 81. | 


— — 
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| animate chattels, and for the violation thereof may bring 


an action ot treſpaſs. 2 Bac. Ar. 612. 

Hens and chickens are tame; ſo peacocks, like other 
domeſtick ſoul, are tame by nature. CF. Ex. 83. 1 Rel. 
Ar. 5. 18 Hen 8. 2. So ſeveral forts of dogs are tame; 
as the maſtiff, hound (which comprehends greyhounds, 
Sc.) ſpaniel and tumbler; and for theſe a petſon may 
maintain an action vf treſpaſs, without alledging that they 
were tame. Cro. Eliz. 125. 1 Saund. $4. Soa perſon may 
juſtity in aſſault and battery in defence of his dog that is 


tame. Raſt. Est. 611. Soa replevin lieth of a ferret. 


Cro. Eliz. 126. 

By wild animale, ſuch as deer, hares, foxes, &c. are 
underſtood thoſe which by reaſon of their ſwiftneſs or 
fierceneſs fly the dominion of man, and in theſe no per- 


| fon can have a property, unleſs they be tamed or re- 


claimed by him; and as property is the power that a 
man hath over any other thing for his own uſe, and the 
ability that he has to apply it to the ſultentation of his be- 
ing, when that power ceaſes, his property is loſt; and by 
conſequence an animal of this kind, which after any ſei- 
zure eſcapes into the wild common of nature, and aſſerts 
its own liberty by its ſwiftneſs, is no more mine than 
any creature in the Indies, becaule I have it no longer in 


| my power or ditpoſal. 7 Co. 16. 3 Lev. 227. 


Hence it appears, that by the Common law every man 
had an equal right to ſuch creatures, as were not natura!- 
ly under the power of man, and that the mere caption 
or ſei7.ure created a property in them, except in the fol- 
lowing inſtances. 5 Co. 104. Cro. Elz. 547. 

1. By immediate manucaption, or taking them and kil- 
ling them; for in theſe caſes they belong io ſuch perion 
in the ſame manner as any other chautcls, and can't be 
violated from him, ſince the firſt ſerzure and caption was 
ſufficient to veſt the property of them in him. 7 Cz. 16. 

2. By taking and taming them, and then allo they be- 
long to the owner, as do all the other tame animals ſo 
long as they continue in this condition, that is, as long as 
they can be conſidered to have the mind of returning to 


their maſters; for while they appear to be in this ſtate 


they are plainly the owner's, and ought not to be violated ; 
but when they forſake the houſes and habitations of men, 
and betake themſelves to the woods, are then the 


property of any man. 7 Co. 16. 3. Dea. it. 314. 


Another way of gaining property in them is by in- 
11 the beaſts muſt be underſtood to be 
mine, as the proſits of the ſoil itſelf are, and they can no 


more be taken and carried off than any ether profits of 


the land; and therefore if | incloſe deer in a park or pad- 


dock, conies in field or warren, they become io my own, 


2 


that no man ought to kill or take away ; now ſince in 
this caſe, tis the incloſure only that retains them, (tor 
take away the incloſure, and they are in their natural li- 
berty,) therefore the party is ſaid to have a right as he 
hath to any other profits there incloſed, and a diſtin and 
independent right in every animal. March 49. 

4- The King, as an acknowledgment of his dominion 


over the ſeas and great rivers, by his prerogative has a 


property in ſome animals under the denomination of royal 
creatures, as ſturgeons, whales and ſwans, all which are 


the natives of ſeas and rivers. 7 Ca. 16. 


On theſe reaſons and diſtinctions of the Common law, 
we may now ſee how the law ſtands with regard to per- 
ſons qualified to kill the game, within the teveral ſta- 
tutes made for the preſervation thereof. 

Firſt it is clear, that if a man purſue deer, hares or 
conies out of his lands, or the lands of another into mine, 
and there takes them, they are the hunter's and not 
mine, becauſe I never had original property by in- 
cloſing them. Salk. 556. 5 375. But it is ſaid, if 
a man flies his hawk at a pheaſant in his own ground, 
and the hawk purſues the pheaſant into another's warren, 
the owner of the hawk can't juſtify the entring the warren 
and taking the pheaſant. 38 Ed. 3. 10. b. 12 Hen. 8. 
10. 2 Rol. Abr. 507. Piph. 162. 

If a man hunts conies, and kills them in my ground, 
I may ſeize them, becauſe they are indeed my property 


by the incloſure; but if he hunts them out of my ground, 


11 they 
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they are in * of natural liberty, and u. en | | ground, was to Kill them, and take tem to himſelf, 


tan't take them away from the hunter, for then the pto- 
perty is in no man; but damages I may have againlt the 
hunter for his entring and breaking of my inc loſui x. 
Salk. 556. 5 Mod. 375. ; 
. man — conies in my warren, or deer in 
my park, and the warrener purſue them, he may retake 
them; for the park or warren is an eſtabliſhment by the 
publick to look after and preſerve the game: for all things 
ied, in which no man hath a civil right, are under 
the regulation of the publick ; now in parks and warrens, 


officers are eit:blithed by authority to have an eye over | 


the and to it within the boundaries; l. that 
the — is 2 by driving it out of the inclu- 
ſures, unleſs it be alſo out of the purſuit ot the officers z 
for, as long as he that is thus truſted doth purſue it, it 1 
not in its natural liberty, but is ſtill belonging to the war- 
ren. 12 Hen. 8. 9. 2 Bac. Abr. 613, 614. 

Alſo the Common law wartunts the hunting of rave- 
nous beaſts of prey on another's groum, ſuch as foxes, 
wolves, badgers, &c. fo that the party in purſuing thole 
through the grounds of another is ſubje& to no action 
whatſoever ; but it hath been reſolved, that the hunting 
and killing ſuch noxious animals mult be done in the or- 
dinary and uſual manner; and that therefore the digging 
for a bailger is unlawful, and the party ſubject to an action 
of treſpaſs. Poph. 162. Latch 119. = 

A wairener or keeper of a park may juſtify the killing 
of dogs and cats, as well as other vermin, which he finds 
diſturbing the game in thoſe places. Cro. Fac. 44. 3 
Lev. 28. cont. 1 Rol. Abr. 567. 


A man can't have an action of treſpaſs on the caſe, for 


another man's conies breaking into his ground, becauſe 
they ate no longer the other's than while they are inclol- 
ed; ſo that no violation ariſes to the property of one man 


1 Rol. 
An 
deer in a 
cauſe 
theſe 
— 9 — i» the plaintiff. March 49. 
n Raſt. Ent. 650. Reg. 93. but 7 Co. 17. 
cont. and ſee Cro. Car. 553, 


In an action of treſpaſs, Qrare clauſum fregit, & da- 
mas ipftus le plaintiff cepit & aſportavit, they ſhall be in- 
tended to be incloſed after a verdict; becauſe where a ver- 
dict hath found that they are the deer of the plaintiff, that 
verdi& muſt be intended to be true; therefore the deer 
muſt be intended ſo to be incloſed, as to be under the 
plaintiff's power ; otherwiſe he could not have property 
according to the verdict. Salk. 556. 5 Med. 375- 

But it in treſpaſs, Qyuare duas damas ipftus le plaintiff in 
gquedam clauſo d Þ plaintiff, vocat” le park, cepit & aſ- 
portuvit, the defendant demurs generally; this hath been 
ruled to be ill : Becauſe the court will not intend them 
to be tamed or incloſed ; and in beaſts, that are in their 
natural liberty, the plaintiff hath no property; for being 
only a place called a park, it can't be underſtood to be a 
park. 3 Lev. 227. | 

Any perſon, upon his own frank tenement, may erect 
a dove houſe; nor can he for ſuch building be indicted 
in the leet ; this was a matter often controverted, becauſe 
the pigeons and doves were to be accounted as tame ani- 


mals, inaſmuch as they had animum revertend: ; and then | 


whoever did erect ſuch houſes, were anſwerable for the 
damages; and becauſe they were not liable toevery man's 
action, to avoid multiplicity of ſuits, it was formerly 
held, that they were indictable in the leet ; but the con- 
trary opinron prevailed, becauſe it was allowed the lord 
of the manor might erect, or permit by his licence any 
perſon to erect a dove-houſe; but no perſon could raiſe 
himſelf, or authorize another to create a nuiſance ; be- 
fides, theſe animals are rather to be accounted fere na- 
ture; and by conſequence, the only any perſon 
had for the damage ſuſtained by the birds feeding on his 
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which was the proper relief according to the Common 
law, inaſmuch as the birds were accounted no man's 
property. 2 Rel. Abr 138. Poph. 141. Cre. Fac. 382. 
Cub. 259. Cro. Eliz. 548. 1 Rol. Rep. 136, 200. 2 
Kol. Rep. 3, 30. 5 Co. 104. | 

Thus it appears by the Common law, that a 
in thoſe living creatures, which by reaſon of their ſwift- 
neſs or fierceneſs were not naturally under the power of 
man, was gained by the mere caption or ſeizure of them; - 
but as by this toleration perſons of quality and diſtinction 
were deprived of their recreations and amulcments, it 
was thought neceſſary to make laws tor preſet ving the 
game 4. „ idle w_ 2 people, u ho by their lols of 
time pains in ſuch purſuits were migluliy impovet iſn- 
ed. 2 Bac. Abr. 615. e 


1. Statutes concerning game- heepert, and the 8 
trons 10 kill game. 


2. Statutes concerning the game in general, with caſes 
determined upin bem. | WY 4 


3. Statutes concerning the ſeveral kinds of game, with 
caſes determined upon them. 25 uw, 


1. Statutes concerning game - lecpers, and the qualifica- 
tions 12 kill game. 


By (tat. 13 Ric. 2. fb. 1. c. 13. it is enafted, That no 


layman which hath not lands or tenements of 403. a 
year, nor clergyman it he be nut advanced to 10. a 


offenders in this behalf 


. | 

quaiifi- 

cations | barer, partridges, c. in the 
next of this title. jen 
By ſtat. 22 & 23 Car. 2. c. 25. ſed. 2. it is enacted, 


That all lords of manors, or other royalties, not un- 


more game-keeper or game-keepers within their reſpec- 
tive manors or royalties, who being thereunto authorized, 
may take and ſeize all ſuch guns, bows, greyhcunds, ſet- 
| ting dogs, lurchers, or other dogs to kill hares or conies, 
| terrets, tramels, lowbels, hayes or other nets, hare-pipes, 
ſnares, or other engines for the taking and killing of co- 
; nies, hares, pheaſants, partridges, or other game, as with- 
in the precinQs of ſuch reſpective manors ſhall be uſed by 
| any perſon or perſons, who by this a& are prohibited to 
| 
| 


keep or uſe the ſame: And moreover, that the ſaid game- 


keeper or game-keepers, or any other perſon or perſons 
(being thereto authorized by warrant under the hand 
and fea] of any juſtice of the peace of the ſame county, 
diviſion or place) may in the day time ſearch the houſes, 
| outhoules, or other places of any ſuch perſon or perſons 

by this ac prohibited to keep or uſe the lame, as upon 
| good ground ſhall be ſuſpected to have or keep in his or 
| their cuſtody any guns, bows, greyhounds, ſetiing- dogs, 


| ferrets, coney-dogs, or other dogs to deſtroy hares or 


cones, hayes, tramels, or other riets, lowbels, hare- 
pipes, ſnares, or other engines aforeſaid, and the ſame, 
and every or any of them 1o (cize, detain and keep, to 
and for the uſe of the Lord of the manor or royalty 

where the ſame ſhall be found or taken, or otherwiſe to 
cut in pieces or deſtroy, as things by this act prohi- 
| bited to be kept by perſons of their degree.” 

And by ſect. 3. of the faid tat. it is enaQted, © That 
all and every perſon and perſons not having lands and te- 
ne ments, or ſome other eſtate of inheritance, in his own 
or his wife's right, of the clear yearly value of 100/. per 

ann. or for term of life; or having leaſe or leaſes of 99 
years, or for any longer term, of the clear yearly va- 
lue of 150 J. other than the ſon and heir apparent of 
an eſquire, or other perſon of higher degree, and the 
owners and keepers of foreſts, parks, chaſes or warrens, 


aſy 


— 
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are hereby declared to be perſons, by the laws of this 


realm, not allowed to have or keep for themſelves, or 
any other perſon or perſons, any guns, bows, grey-hounds, 
ſetting-dogs, ferrets, coney- dogs, lurchers, hayes, nets, 
lowbels, hare-pipes, gins, inares, or other engines atore- 
ſaid, but ſhall be, and are hereby prohibited to have, keep 
or uſe the ſame. 

Stat. g Ann. cap. 25. ſet. 1. No Lord or Lady of a 
manor ſhall make above one r within one 
manor, with power to kill ; and the name of ſuch 

on ſhall be entered with the clerk of the peace ; ſuch 
entry to be made and viewed without fee, and a certificate 
thereof to be granted by the clerk of the peace, upon pay- 
ment of 15. and in caſe any other game-keeper, who th 
not be otherwiſe qualified to — game, ſhall kill any _ 
pheaſant, pertridge, moor, heath-game or groute, or | 
any — or other perſon not qualified in his 
own right to kill „ ſhall fell or expoſe to ſale, any 
hare, c. the ofiender ſhall incur ſuch penalties as arc 
inflicted by the 5 Han. cap. 14. upon higlers, carriers, 
inn-keepers or victuallers, tor buying or ſe lling of game; 
ſuch forfeitures to be recovered as preſcribed by the ſaid 
act. | 

Stat. 3 Geo. 1. cap. 11. ſef?. 1. No Lord or Lady of a 
manor ſhall appoint any perſon io be a game - kee per with 
power to kill game, unlets ſuch perſon de qualified ot be 
truly a ſervant to the ſaid Lord or Lady, or immediately 
employed to kill the game for the ſole ute of uch Lord 
or Lady; and no Lord, &c. ſhall authorize any perion 
not qualified, to keep or uſe any greyhound, fetung-cogs, 
hayes, lurchers, guns, tunnels, or any other engine to kill 
the game; and any perſon, not being qualified, or not 
being truly a ſervant of any Lord, &c. or not immedi- 
ately employed to take or kill the game tor the ſole uſe 
of ſuch Lord, c. who under pretence of any deputation, 
Oc. ſhall take or kill any game, or uſe any greyhounds, 
Sc. being convicted thereof, ſhall, for every _— 
cur ſuch torfeitures; Ec. as are appointed by the aQs 5 
Ann. cap. 14. and 9 An. cap. 25. 


2. Statutes concerning the game in general, with caſes 


Stat. 4 & 5 Will. & Ma. c. 23. ſe. 3. Every conſta- 
ble, n and tithingman, being authorized by 
warrant of one juſtice of peace, ſhall enter into and 
(as by the act for puniſhment of deer-ſtealers, 3 & 4 N. 
& MM. cap. 10.) the houſes of ſuſpected perſons not qua- 
lied; and in caſe any hare, partridge, pheaſant, pigeon, 
| fiſh, fowl or other game, ſhall be found, the offender 
ſhall be carried before ſome juſtice of peace; and if ſuch 
perſon do not give a good account how he came by tuch 


game, or ſhall not in convenient time, to be fet by the | 


juſtice, produce the party of whom he bought the lame, 
or ſome other credible perſon to depoſe upon oath ſuch 
tale thereol ; he ſhall be convicted by the juſtice of ſuch 
offence, and ſhall forfeit for every hate, partridge, fiſh or 
othei game, any ſum not under 5 s. and not exceeding 
205. io be aſcertained by the juſlice, one moiety thereot 
to the informer, and the other moiecty to the poor of 
the parith where the oftence was commute), to be levied 
by diltrels and fale ot gouds, by warrant of the juſtice ; 
and for want of diltrels the offender ſhall be commit- 
ted to the houſe of correction, for any time not exceed- 
ing one month, and not leis than ten days, there to be 
whipt, and kept to hard labour; and in caſe any perſon 
rot qualified ſhall keep or uſe any bows, grey-hounds, 
tetting-dogs, ferrets, coney-dogs, hayes, lurchers, nets, 
tunnels, low bells, hare-pipes, ſnates, or other inſtruments, 
for deitruQtion of fiſh, fou or other game ſhall 
be thereof convicted as atorefaid, he ſhall be \ſubje& to 
the ſame penalties as are to be inflicted upon the per- 
ſons who thall be found to have any hare, partridge, 
_ hh, fowl or other game, as aforeſaid ; and if any per- 

lon produced ſhall not before the juſtices give evidence of 
his innocence, as aforeſaid, he ſhall be convicted in the 
lame manner as the perſon firſt charged, and fo from per- 
lon io perſon until the firſt offender be diſcovered. 


act, and may be ſued for their wiltul treipaſs in 


ſuch a perion as was intended by the ſtatute, for he might 
de an inferior tradeſman, and yet have ſufficient eſtate 
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Salt. 4. All lords of manors, or any perſons authorized. 
by them as gamekeepers, may within their royalties re- 
hit ſuch offender in the night-time, in the ſame manner, 
and be equally indemnified, as if ſuch fact had been com- 
mitted within any ancient chaſe, park or warren. 

Sect. 7. No certiorari ſhall be allowed to remove any 
conviction or other proceeding for any matter in this aQ, 
unleſs the party, againſt whom ſuch conviction ſhall be 


made, ſhall betore the allowance of ſuch certiorari be- 
come bound to the perſon prof 


proſecuting in 50 l. with ſuch 
ſureties as the juſtices of peace before ve” ſuch offen- 
der was convicted ſhall think fit, with condition to pay 
unto the proſecutor (within one month after ſuch conviction 
confirmed or procedendo granted) their coſts to be aſcer- 
tained upon their oaths; and in default thereof it ſhall be 
lawful to proceed to the execution of ſuch conviction, as 
if nu certiareri had been awarded. 
= 6 any offender ſhall be puniſhed by force 

this act, he ſhall not incur the of other 
law for 3 offence. * 

Set. 9. It any action ſhall be brought for thing 
done in purſuance of this act, it ſhall be lawfol for the 
perſun ſued to plead the general iſſue; and if the verdict 
thall paſs with the defendant, &c. ſuch defendant hall 
have treble coſts. 

See. 10. If any inferior tradeſmen, apprentice or other 
diſſolute perſon, ſhall hunt, hawk, fith or fowl (unleſs in 
company with the maſter of ſuch apprentice duly quali- 


fied) ſuch perſons ſhall be ſubject to the penalties of this 


on any perion's land, and if found guilty, the plainti 
ſhall recover full coſts. 

See. 3, 10. Incaſe any perſon not The defen- 
no convicted upon the ſtatute 4 & 5 W. & M. . 
23. for deſtroying game, not being a perſon dul qualifi- 
24 Mr. —— Filmer — mak fever ex- 
ceptions to the conviction. 1. That the information, 
which was ſet forth in the conviction, i i | 


tradeſman, | 
he had waſted his ſubſtance, or that he was a diſſolute per- 
ſon, which are the words of the ſtatute ; and therefore it 
did not appear by this conviction, that the defendant was 


to qualify him to hunt, c. 2. That it was not any where 
let torth in the conviction, that the defendant did unlaw- 


| tully hunt; and for any thing which appears in this con- 
viction, the defendant might have bought the hare, and 


have hunted and killed it in his own yard, which would 


have been lawful. 3. That the conviction ſet forth, that 


intormation was given to ſuch an one juſtice of but 
did not lay adtunc a juſtice; and he might be a juſtice at 


| preſent, and not at the time of the information. But the 


court overruled all the exceptions; and to the firit they 
laid, that the ſtatute was in the disjunctive, viz. interior 
tradeſman or diſſolute perſon; and therefore ſay ing that 
the defendant was either was ſufficient. To the ſecond, 


| the court ſaid, that the ſtatute forbid ſuch perſons as 


the defendant to hunt at all, and made it criminal for 
ſuch perſons to hunt generally. And in this ftatute there 
is no diſtinction betwixt lawtul and unlawful hunting, as 


chere is in the ſtatute againſt deer-ſtealers; and they a- 


greed, that in a conviction for deer-ſtealing, it mult be 


| tet forth, that the defendant did unlawfuily hunt; but 


in the preſent caſe it need not, becauſe there is no ſuch 


diſtinction. To the third exception the court ſaid, that 


the conviction ſet forth, that information was made to 
ſuch an one exi/ten' un juſtic, Oc. which muſt be in- 


| tended, that he was one at that time, and was ſufficient 


without ſaying adtunc. And ſo all the exceptions were 
over-ruled, and the conviction confirmed. Strang. 711. 
Trin. 12 Geo. 1. King v. Chipp. | 

Seat. 10. Inferior tradeſmaa] Treſpaſs for breaking his 
clole, treading and eating his graſs; and that the defen- 
dant hunted in the ſaid clole, being an inferior tradeiman, 
et alia enarmia, &c. Upon Not guilty pleaded, verdict 
for the pla niif, And Mr. Veil mov.d in aireit of 


judgment, 
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indgment, 1. That it was not ſaid, that the defendant | allowance of ſuch certiarari, become bound to the perſon 
is not qualified by eſtate to hunt, without incurring the | or perſons proſecuting the fame, inthe ſum of fif y pounds, 
penalty of the act; for if he be, he might hunt by law. |} with ſuch ſufficient ſureties, as the juſtice or juſtices of 
But to this it was reſolved by the court, that hunting is | the peace, before whom ſuch offender ſhall be convicted 
a treſpaſs in len ſels at Common law, and actionabſe. | ſhall think fir, with condition to pay unto the proſecutors, 
Then the new ſlatute 4 & 5 V. & M. c. 23. only as to | within fourteen days after ſuch conviction or precedendo 
this point of interior tradeſmen, repeals the ſtatute of granted, their full coſts and charges, to be aſcertained by 
22 C23 Car. 2. cap. 9. which enacts, that the party | their oaths; and that in default thereof, it ſhall be law- 
ſhall recover no more coſts than damages, when the | ful for the ſaid juſtice or juſtices, or other, to proceed for 
jury give damages under forty ſhillings. But no act en- the due execution of ſuch conviction, in ſuch manner as 
ables the party to hunt in another's ground; and there- | if no ſuch certiorari had been awarded. [See ſtat. 28 Geo. 
tore it is not material, how the perſon is qualified, in 2. . 12. ſect. 1, 2. hereafter inſerted in this Civiſton.] 
the caſe of an inferior tradeſman, as to his eſtate. Then } Sec. 3. And for the better diſcovery of ſuch higler, 
it was moved, that the plaintiff having concluded, contre | chapman, carrier, innkeeper, alehouſe-keeper and victual- 
forma ſtatuti, this goes to the whole, and therefore it is | ler, as ſhall offer to buy or ſell any hare, pheaſant, par- 
in; for the treſpats is an offence at Common law, not j tridge, moor, heath-game or grouſe, it is enacted, That 
againſt any ſtatute. But to this Holt Chief Juſtice an- } any perſon, that ſhall deſtroy, ſell or buy any hare, phea- 
ſwered, that if an act of parliament increaſes the penal- } fant, partridge, moor, heath-game or grouſe, and thall 
ty, or deprives the party of the benefit of the Common | within three months make diſcovery of any tigler, chap- 
( tw, there he ought to conclude contra formam flatuti. | man, carrier, innkeeper, alehouſe-keeper, or victualler, 
N But if a man brings an action for ſuch an offence, and | that hath tought or fold, or offered to buy or fell, 
| for a thing that is an offence only at Common law, and | or had in their poſſeſſion, any hare, phealant, par:ridge, 
concludes contra formam "qt z though in grammar this | moor, heath-game or grouſe, to as any one ſha!l be con- 
goes to the whole, yet the court will refer it only to the | victed of ſuch offence in manner as aforeſaid, ſuch dil- 
offence that is prohibited, &c. by the ſtatute, and it ſhall | coverer to be diſcharged of the pains and penalties here- 
be ſurplutage as tu the olfence at Common law. And he by enafted ior killing or ſelling ſuch game as atoreſaid, 
reſembled it to the cafe of Page and Harwaod, Alien 43. } ſhall receive the tame benefit or advantage, as any other 
So if a man brings an action for an offence contra formam | informer ſhall be intitled to, by virtue of this act, for 
ſlatuti; where there is no ſtatute, there the contra for mam | ſuch diſcovery and information. 
/latuti ſhall be ſurpluſfage. And he cited a cafe in 1 Vent. Seft. 4. And it is further enacted, That if any 
103. where A. brought an action tor withdrawing his wife | perſon or perſons, not qualified by the laws of this realm 
contra formum flatutt ; and becauſe there was no ſtatute, | fo todo, ſhall keep or ute any greyhounds, ſetting-dogs, 
this was adjudged ſurpluſage. But in this caſe the ad of hayes, lurchers, tunnels, or any other engine to kill or 
[Fill. E Mar. does not create a new penalty, but is a | deſtroy the game, and ſhall be thereof convicted upon the 
reſtitution of the Common law; and therefore the party | oath of two credible witneſſes, by the juſtice or juſtices 
has no need to declare with contra formam ſftatutz; and | of the peace where ſuch offence is committed as aforeſaid, 
therefore it will be the better way hereafter to omit the | the perſon or perſons fo convicted ſhall forfeit the ſum of 
contra formam flatuti in ſuch caſes. And if the plaintiff | five pounds; one half to be paid to the informer, and the 
declares that. the defendant was an inferior tradeſman, | other half to the poor of the pariſh where the fame was 
he ſhall have full cofts. Then here, fince he has de- | committed; the fame to be levied by diſtreſs and ſale of 
clared with a contra formam ffatuti, where there was no | the offender's goods, by warrant under the hand and ſeal 
need of it, without doubt it ſhall be ſurpluſage. And there- | of ſuch juſtice or juſtices, before whom ſuch perſon or 
fore judgment was given for the plaintiff, niſi, Ec. And | perſons ſhall be convicted, as aforeſaid, and for want of 
in Eaſter term it was abſolutely given for the plaintiff. | ſuch diſtreſs the offender or offenders ſhall be ſent 10 
Lord Raym. 149. Carth. 382. the houſe of correction for the ſpace of three months, 
By the 5 Ann. cap. 14. ſect. 2. it is enacted. That | and that it ſhall and may be lawful to and for any of 
if any higler, chapman, carrier, innkeeper, victualſer, or | her Majeſty's juſtices of the peace in their reſpective 
ale houſe· keeper, ſhall have in his, or their cuſtody or poſ- | counties, ridings, cities, towns corporate or liberty, and 
| ſeffion, any hare, pheaſant, partridge, moor, heath-game | the Lords and Ladies of his, her, their, or any of their 
or grouſe, or ſha!l buy, fell or offer to ſell any nare, | reſpeQtive manors, within the faid manors, to take away 
pheafant, partridge, moor, heath-game or groute, every | any ſuch hare, pheaſant, partridge, moor, heath-game or 
fuch higler, &c. (unleſs ſuch game, in the hands of ſuch | grouſe, or any other game, from any ſuch higler, chap- 
carrier, be ſent up by a perſon or perſons qualified to kill | man, carrier, inn-keeper or victualler, or any other per- 
the game, ) thall upon every ſuc h offence be carried before | fon or perſons not qualified by the laws to keep the ſame 
ſome juſtice cf ihe peace for the county, riding, city, or | to their own proper uſe, without being accountable to 
town corporate, or liberties, where the ſaid offence is com- | any perſon or perſons for the ſame ; and that it ſhall and 
mitted ; and if upon view, or upon the oath of one or | may be lawful for any Lord or Lady of his or her re- 
more credible witneſſes, ſhall be convicted of the ſame, | ſpective lordſhip or manor, by writing under his or her 
ſhall forfeit for every hare, pheaſant, partridge, moor, | hand and ſeal, to impower his or her game-keeper or 
heath- game or grouſe, the ſum of 5 /. one halt to the in- game-keepers upon his or her own lordſhip or manor, as 
former, and the other half to the poor of the pariſh where | aforeſaid, to kill hare, pheaſant, partridge or any other 
the offence was committed; the ſame to be levied by diſ- | game whatſoever ; but if the ſaid game-keeper ſhall, un- 
treſs and ſale of the offender's goods, by warrant-under | der colour or pretence of the ſaid power and authority 
the hand and ſeal of the juſtice or juſtices of the peace, | to kill or take the ſame for the uſe of fach Lord or Lady, 
| before whom ſuch offender or offenders ſhall be convia- | afterwards fell or diſpoſe thereof, to any perſon or per- 
ed rendring the overplus (if any be,) the charge of diſ- ſons whatſoever, without the conſent or knowledge of the 
training being firſt deducted; and for want of diſtreſs, the | Lord or Lady of fuch manor or manors that hath given 
offender or offenders to be committed to the houle of | ſuch power or authority in manner as aforeſaid, and ſhall 
correction for the firſt offence for the ſpace of three | be thereof convicted, upon the complaint of ſuch Lord or 
months, without bail or mainprize; and for every ſuch | Lady of any manor, and upon the oath of one or more 
other offence for the ſpace of four months; provided | credible witneſſes, before any one or more of her Maje- 
| that ſuch convition be made within three months after | ſty's juſtices of the peace, as aforeſaid, upon ſuch con- 
tuch offence committed; and that if any certiorari ſhall | viction, ſuch game-keeper ſhall be committed to the 
be allowed to remove any conviction made, or other pro- houſe of correction for the ſpace of three months, and 
| ceedings of or concerning any matter or thing in this | there to be kept to hard labour. 
act, into any of the courts at He/tminſler, upon any pre- Sect. 4. Not qualified by the laws of this realm] The de- 
tence whatſoever, unleſs the party or parties, againſt | fendant was convicted by Sir Henry Bateman, a juſtice 
whom ſuch conviction ſhall be made, ſhall, before the i of the peace of Middleſex, for unlawfully 2 
cher 


— 


2 blond (or lady) of a manor to kill 


10 Mad. 26. T. 10 Ann. | 
But in the caſe of K. and Marriott, Mich. 4 Ges. 1. 


takes upon himſelf to judge of the defendant's 
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luecher, and a gun to kill and deſtroy the game, Non ex- 
i/lens gualiſcatus per leges hrijus regni ad bac faciendum, 
contre formam flatuii in hnj»ſmadi caſu editi et provife. 
And thts conviction bring removed into the King's Bench 
by certiorari, was quathed Saturday 12th of February 
1725. becauſe it was only averted generally, that he was 
not qualified, and did not aver that the defendant had not 
the particular qualifications mentioned in the ſtatute as 
to degree, eſtate, &c. Lord Raym. 1415. 

On a conviction on this ſtature, exception was taken, 
that the defendant not being a perſon ſo and fo qualified, 
and enumerating diſtinAly the ſeveral qualifications in 
22 & 23 Car. 2. omitted a new qualification allowed by 
this act, namely, that he was not 4 perſon authorized by 
game for his uſe. And 
by the court ; Had it been generally laid thus, that he 
not being a perſon qualified according to law, and fo on, 
it had been enough; but the qualifications being diſtinQ- 

and ſeverally mentioned, the umiſſion of one is fatal. 
2. v. Matthews. 


there was a. conviction for keeping a greyhound ; reciting 


that one William Tune came andynformed, that the de- 
fendant being a perſon not qualified to keep a greyhound, 
keep one at ſuch a place, and therewith 
being ſuinmoned did 


did nevertheleſs 
killed ſeveral hares; and that he 


A p | 
qualified, did ſuch a day keep a greyhound ; fo that it ap- 
pears, the witneſs has given the law to the juſtice, and 
qualifica- 
tions, and the juſtice is only made uſe of as an inſtrument, 


ds reducethe opinion of the witneſs into a conviction. By 


Parker Ch. J. The being not qualified ſhould be the con- 
eluſion of the juſtice, and not the words of the witneſs ; 
for he ought not to ſwear generally a man is not quali- 
fied, and fuch a general proof will not be good: This is 
only an invention, to fu a conviction in general 


pport 
terms, which would be bad if the particlar facts were 


alledged. Pratt J. Where the juſtices have a ſummary 
juriſdiction, and no appeal lies (as in this caſe,) we muit 
keep them up ſtrictly to the law; and I ſhould be glad 
if we could make them ſet out the whole particularly. The 
caſe was adjourned ; and afterwards Pengelly ſerjeant men- 
toned two caſes, Q. and arg, E. 12 Ann. thete it 
was, not being qualified, licenſed, or autborized to keep 


any engine” and it was The other was the 
fame term, and „ becauſe no ificatiuns were 


mentioned. And towards the end of the term this con- 


viction was quaſhed; and the principal reaſon declared 


to be, becauſe the witneſſes had taken upon themſelves 


to judge of the qualifications. Stran. 66. 


Shall keep or uſe any greybounds, ſetting-dags, hayes, 
lurchery, tunnels, 2 any other engine — or 47 the 
game] The defendant was convicted on 5 Ann. c. 14. fos 
uſing a greyhound in killing four hares, fer guod he for- 
feited 20 L— Reeve excepted to the convidtion, that the 
act of parliament had only given the juſtices juriſdiQion to 


convict upon the oath of one or more credible witneſſes, 


whereas this was upon his own confefſion, which he in- 
fiſted the juſtices had no power to take; and it follows in 
the act, that the perſon ſo convicted ſhall forfeit, which 
word /o is relative to the former method by oath of one 
or more credible witneſſes : and he put the common caſe 
upon the removal of a poor perſon, which muſt be upon 
complaint of the churchwardens or overſeers ; the juſtices 
Vos. II. No. 8 1. 


| 


| 
| 
| 
| 


| 
| 


— — 


»» 


1 


; 


as can only be uſed for deſtruQion of the 


ber Wearg, 
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having juriſdiction only in that manr.er. Sed per curiam:; 
(rome Eyre J.] The convidion muſt be confirmed. 

he intent of mentioning the oath of one witneſs was 
only 10 direct the juſtices, that they ſhould not convit on 

s evidence: Suppoſe the confeſſion had not been before 
the juſtices, but before two witneſſes who had ſworn it; 
that would be convicting him on the oatbhs of wineſſes, 
and yet the evidence would not be fo ſtrong as this. By 
the Civil law, confeſſion is eſteemed the higheit eviderce ; 
and in ſome cafes; though there are one hundred wit- 
neſſes, the party is tortured to conſeſs. Flere the juſtices 
had a better evidence than the oath of any ſingle wit- 
neſs, and it is a monſtrous thing to ſay that a better ſort 
of evidence ſhall not do. Eyre J. contra, thought there 
was no occaſion to carry this act of parliament fo far, 
the 22 & 23 Car. 2. cap. 26. giving power tv convi& 
for this offence upon confeſſion, with a different penalty, 
and that it ought to have been a conviction upon that 


ſtatute. "The conviftion was confirmed. Stran. 546. 
Hd. 9 Geo. 1. King v. Gave. 


Conviction on 5 Ann. cup. 14. for keeping a jurcher to 


deſtroy game, not being qualified. Mr. Eye excepte:!, 


That it is not ſhewn he made uſe of the dog to ifeftroy 
game; and it may be he only kept it for a gentleman 


| who was qualified, it being common to put out dogs in 


that manner. Sed per curiam ; The ſtatute 5 Ann. c. 14. 
is in the disjunQive, keep or uſe, ſo that the bare keeping 
a lurcher is an offence; and ſo it was determined in the 
caſe of The King againit King, Paſ. 3G. B. R. which 
was a conviction for keeping a gun; and it was not 
doubted by the court, whether the keeping 4 gun was 
not enough to be thewn, but the only queſtion they made 
was, whether a gun was ſuch an engine as is within that 
ſtatute: And in that caſe a difference was taken as to 
keeping a dog, which could only be to deſtroy the game, 
and the keeping a gun, which a man might do for the 
defetice of his houſe. The conviction was confirmed. 


Kran. 496. Hil. 8 Gee. 1. King v. Tiler. 


The defendant was convicted by a juſtice of peace for 
keeping a gun, contrary to 5 Arn. cap. 14. and it was” 
objefted, that a gun is not mentioned in that ſtatute, and 
though there are many things, for the bare keeping of 
which a man may be convicted; yet they are ſuch 
| game, where- 
as 2a gun is neceſlary for defence of a houſe, or for 4 
farmer to ſhoot crows.- E cantra it was ſaid, that a gun 
is mentioned in 22 C23 Car. 2. cap. 25. and conſidered 
there as an engine; and the 5 Ann. having the general 
words other engines, ſhall therefore be taken to include 
the gun. Sed per curiam ; This was made a queſtion in 
the caſe of The King v. King, Paſ. 3 Geo. but never de- 
tetmined. And upon conſideration we are of opinion, 
that a gun differs from nets and dogs, which can only be 
kept for an ill and therefore this conviction 


| muſt be quaſhed. Stran. 1098. Trin 11 Gee. 2. King 
v. Gardner. 


Conviction on 5 Arn. cap. 14. for keeping a gun not 


| being qualified; and exception was taken by Mr. Faza- 


lerlex, that here was not a reaſonable ſummons, for it 


was made on 5 Octaber to appear the ſame day, which 
might be impoſſible upon account of diſtance, or the ſum- 


mons being ſerved late, and his witneſſes might not be 


got together on fo ſhort a warning: then it is to appear 


apud paroch* prædictł, whereas there are two parithes 
mentioned before, ſo the man may have gone to ore, 
whilſt they were convicting him at the other. Salk. 181. 


Murg contra. The defendant appeared at the time and 


made defence, ſo that cures all defects in the ſummons. 

Et per curiam; The anſwer is right. bay ob- 

jeQed, that the ſtatute requires the conviction to be 
— 


| juſtices of the county where the offence was c 


and that does not appear in this cafe. Ef per curiam; 
That muſt a , or elſe they have no juriſdiction. Et 

K does, for they diſtribute part of the penalty 
to the poor of the pariſh of Chelfield in com” Nanc, infra 
quam paroch.” . pred” commiſſum fuit. And the jui- 
tices are juſtices of the county of Kent, and ſtile the m- 


| ſelves ſo. Adjornatur. Mich. 7 Geo. 1. it was quaſhed; for 
ber cur iam, — muſt appear other wiſe 


ber 
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than ont of their mouth. Stran. 261. Mich. 6 Gee. 1. 
King and Jobnſon. | 3 
yr to quaſh an indictment for killing a 
hare, this not being a matter indictable, the ſtatute of 
5 Ann, cap. 14. appointing a ſummary proceeding before 
juſtices of the peace, and cited Rex v. James, Trin. 


quaſhed, becauſe the ſtatute 3 Car. 1. cap. 3. had directed 
a particular remedy. Et per curiam; The indictment 
muſt be quaſhed. Stran. 679. Hil. 12 Geo. 1. King | 


By ſtat. 9 An. cap. 25. ect. 2. it is enaQted, mr 


hare, pheaſant, partridge, moor, | 
I jos nd pn Me yy be 
or perſons whatſoever not qualified, in his own 


kill game, or being intitled thereto under ſome 
fied, the fame ſhall be aojudged, deemed 

— the above ſta Ann. 

meaning tute 5 

t. 28 Geo. 2. c. 12. ſect. 1. It any perſon or 

rions whatſoever, whether qualified or not qualified to | 

ill game, ſhall ſell, expoſe or offer to ſale, any hare, | 


3 


q 


22 


perſon 


+ 
z 


Fi 
TI 
= 


| covered in any ſuch ſuit or action, ſhall be 
plied to or tor the uſe 
ſuch offence ſhall be 
— always, and be it enaQte, 
6. ided always, it 
| ſuch action, ſuit, bill, plaint, or i 
brought or exhibited, but within the ſpace 
next after the matter or thing done, for which the ſame 
ſhall be commenced or exhibited as aforeſaid. 


the pariſh w 
law or uſage 


Conies. Stat. 21 Ed. 1. far. 2. if 


any warrener ſhall 
find any trepaſſers wandering within his liberty, intending 


tkereof to fale within the true | 


moor, 


houſe, 


t, partridge, 
in the ſhop, 
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By ſtat. 2 Geo. 3. c. 19, ſect. 5. It ſhall be 
any perſon whatſoever, : ſue for and recover 
of the penalty menti in the foregoing act 
1. for his own uſe, by action of debt, or on the 
bill, plaint, or information, in any of his Majeſty's 
courts of record at Weſtminfter, wherein no eſſoin, wager 
of law, or more than one imparlance, ſhall be allowed; 
and wherein the plaintiff, if he recovers, ſhall have his 


515 
SPE 


_ ceal the ſaid hunting, or any of his accomplices, it ſhall 
lony ; but if he confeſſeth, it ſhall be but tr | 
the ſeſſions. See this at? at large, and Lord 


Commentary on it in A new Treatiſe on the Law 


F 
2 


of 


T 


F 


; 
F 


Hl 


11 
5 It 


* c 


| Se. 7. But this ſhall not extend to ground to be 
incloſed and uſed r 


of this 
the King's licence. 1 = 


1 
5 


l 


] 


F 
| 


e, or kill any conies; and ſhall he thereof 


| 


7 
* 


Z 


months, and 


$ 


after, till he find ſureties for 


z 


exceeding 105. 
which if he ſhall not 


any perſon ſhall be found or 
ng or uſing any ſnares, or other 


double coſts ; and that no part of the ſaid penalty, re- thall be thereof in li 
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to the grie ved ſuch damages, ani in ſuch time as the 
jade fra appoint, and pay down preſently to the over- 
ſeer for the ute of the pot ſuch ſum not exceeding 10: 
as the juſtice ſhall appoint; which if he ſhall not do, the 
juſtice Mall commit him to the houſe of correction not 
| ing one month. 

Sefi. 4. Upon the borders of warrens] But if they are 
out of the warren, no perſon hath any property in them, 
and a man may juſtify killing them it they eat up his 
corn; but no action lies againſt the owner of the warren. 

Co. 10. 

5 80 u perſon that hath a right of common may kill 
them, when they are out of the warren, and deſtroy the 
but he cannot have an action on the caſe 


- 288. 
the common. Godb. 122. Cre. Eliz. 876. 1 Brownl. 
I of the foil may make coney-burrows. 1 Lutw. 
207. Treſpaſs lies for killing a man's conies in his cloſe. 
Juſtices peace cannot aſſeſs a fine certain for killing of 
rabbets in a private warren, Ld. Raym. 151. 
in nature of a Que warrants is not to be filed at the in- 
ſtance of a rel 

Ld. Raym. 1 ſeveral prec caſes 
e, in A New Treatiſe on the Laws of Game, lately 
ſhed, page 21—42. 


any perſon 
—_ 


iert 


lling, and ftealing of coni 
the night-time, whereby the owners and occu 
| greatly diſcouraged, and many 
nduced to deſtroy 


ſelves to the taking, ki 


+ 


of 


| 


y th » Be it further enacted, That if 
or perſons ſhall, from and after the firſt day of Fane 1765 
wilfully and wrongfully, in the night-time enter into any 
warren or grounds [awfully uſed or kept 
or keeping of comes, although the ſame 
and ſhall then and there wilfully and wrongfully 
kill, in the wight-time, any coney or conies, agai 
will of the owner or occupier thereof, or ſhall be aiding 
and aſſiſting therein, and ſhall be convicted of the fame 


Sers. 7. 
perſon, 
act, ſhall be liable to be convicted for any ſuch offence 

any former act or aQs, law or laws, now in 
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And whereas great miſchief and damage has 
and ſtill may be, occaſioned by the increaſe o co- 
z0n the ſea and river banks in the county of Lin- 
| upon the land or ground within a cer:ain diſtance 
ſaid banks: For remedy thereot, Be it enaQted 
authority atoreſaid, that nothing in this a cor - 
tained ſhall extend, or be conſtrued to extend, to 


pre- 
vent any perſon or perſons from killing and deſtroying, 


or from taking and carrying away, in the day- time, 
any conies that hall be found on any fea or river banks, 


 ereted, or to be erected, for the preſervation of the ad- 


joining lands from being overflowed by the ſea or river 
waters, fo far as the flux and reflux of the tice does or 
ſhall extend, or upon land or ground w thin one 
furlong diſtance of ſuch ſea or river banks; but that it 
ſhall and may be lawful to and for any perſon or perſons, 
to enter upon any. ſuch banks, land, or ground as afcre- 
faid, within the ſaid county of Lincoln, and to kill, de- 
ſtroy, take, and carry away in the day-time, to his or 
their own uſe, any conies ſo found upon any ſuch banks, 
land, or ground as aforeſaid, within the ſaid county, he 
or they doing as little damage as may be to the owner 


or tenant of ſuch banks, land, or ground ; any thing in 


this or any other act contained to the contrary notwith- 
SA. g. Provided allo, That no or 


be obliged to make ſatistaction for any damages 
be occaſioned by ſuch ent 1 


In parks] This a& is to be underſtood of a lawful park 
only, whereunto three things are required, 1. A liberty, 
either by grant or preſcription. 2. Incloſure by pale, 
wall or hedge, and 3. — the park. 2 Inſt. 
Teeatife en the Laws for Fre- 
lately publiſhed, page 43—47. 


parker, or their aſſiſtants, do 
ſhall not be troubled upon the 
ſame, 

Stat. 1 Hen. J. c. 7. When information ſhall be made, 
of any unlawful hunting in any foreſt or park, by night, 
or with painted faces, to any of the King's council, or 
to a juſtice of the peace, of any perſon to be ſuſpected 
thereof, he may make a warrant to take the perſon, and 
to have him befere the maker of the warrant, or 
other of the ſaid council, or juſtices of the peace; who 
may by their diſcretion examine him of the ſaid hunting, 
and of the ſaid doers in that behalf: And if the fame 

rſon wilfully conceal the faid huntings, or on 
ich him de ive therein, Be es BOD 
ment be, againſt every ſuch perſon ſo concealing, felony. 
But if he then confeſs the truth, and all that he ſhall be 


examined of, and knoweth in that behalf, then the laid 


offences of hunting by him done, ſhall be but treſpaſs 
fineable at the next general ſeſſions. And if any teſcous 
or diſobeyance be made to any perſon having authority to 
execute the warrant, by any perſon the which fo ſhould 


| be orreſted, ſo that the execution of the warrant thereby 
| be 


CY 
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be not had, then the ſaid reſcous and diſobey 
telony. And if any ſhall be conviQ of any ſuch 
huntings, with painted faces, vizors, or otherwiſe diſ- 
gviſed, to the intent they ſhould not be known, or of un- 
lawful hunting in time of night, then the ſame perſon ſo 
convict, to have like punition as he ſhould have if he were 
convict of felony. "Pp 

When information ſhall be made] This information muſt 
ſhew at leaſt juſt caule of ſuſpicion; and it muſt be taken 
in writi becauſe it is the ground of the warrant. 
3 Inft.c. 21. See the foregoing-flat. and Lord Coke's 
Commentary upon it at full Length, in A | 
on the Laws of the Game, lately publiſhed, 

Stat. 19 Hen. J. c. 11. No perſon, not 
park, chaſe or foreſt of his own, ſhall keep or cauſe to 
be kept any net called deer-hayes or buckſtalls, on pain 
of 101. a month, to him who ſhall ſue by action of debt; 
or the juſtices in ſeſſions may call before them any perſons 
ſuſpected, and examine them z and if they be found in 
default, may commit them till they have found ſurety for 
payment of the forfeiture to the King; and the juſtices 
ſhall have the tenth part of ſuch forfeiture for their la- 
bour. i 
Stat. 5 Eliz. c. 21. ſet. 3- If any perſon unlawfully 
break 4 enter into 7 «og 2 impaled, or any other ſe- 
vera] ground cloſed with wall, pale or hedge, and uſed 
for the breeding of deer, and wrongfully hunt, drive or 
chaſe out, or take or kill, any deer within ſuch park, &c. 
or ſhall take away any hawks, or the eggs of them, un- 
lawfully out of the wocds or ground of any perſon, (not 
having lawful authority ſo to do) and thereof be convicted 


as aforeſaid, he ſhall likewiſe ſuffer impriſonment for | 


three months, and pay to the ie ved his treble 
; and after the ſaid three months expired, ſhall 
find ſureties for his good abearing for ſeven years; or elſe 
remain in priſon until he find ſuch ſureties during the ſaid 


* thereof by the party 
fore the juſtices in open ſeſſions, it ſhall be at the liberty 
of the party grieved, to releaſe the ſuretyſhip of good 
abearin 


854. 6. The juſtices of oyer and terminer, juſtices 
aſſiſe, and juſtices of the peace, and gaol delivery in 
their ſeſſions, ſhall have power to inquire, hear and de- 
termine the offences aforeſaid, as well upon indictments 
taken before them, as by bill of complaint, information or 

any other action. 

Seck. 7. If any perſon ſhall be bound before any of the 
juſtices to the Queen, for his good abearing for ſeven 
years, according to this act, and the ſo bound 


. ſhall within the feven years come before the juſtices of | 


peace of the county, where the offence was committed, 


in open ſeſſions, and there acknowledge his offence, and | 


 fatisfy the party grieved according to this act; the juſ- 
tices may within the ſeven years diſcharge the recogni- 
Zance and the party. 

Stat. 3 Fac. 1. cap. 13. ſeat. 2. If any perſon ſhall 
unlawfully enter into any park, or grounds incloſed with 
wall, pale, or hedge, and uſed for the keeping of deer 
or conies, and unlaw fully hunt, chaſe, take, or flay any 
deer or conies within ſuch park or grounds, againſt the 
will of the owners, and thereof ſhall be convicted at 
the ſuit of the King or the party, he ſhall ſuffer impriſon- 
ment of three months, and ſhall pay to the party treble 

es and colts, to be aſſeſſed by the juſtices before 
whom he ſhall be convicted, and ſhall find ſureties for his 
good abearing for ſeven years, or elſe ſhall remain in priſon 
until he finds ſureties during the ſaid ſeven years. 

Sect. 3. The juſtices of oyer and terminer, juſtices of 
adiſe, juſtices of the peace and gaol delivery in their 


ſhall be | 


of 


. 


G AM 


ſhall have power to inquire, hear, and determine 
offences by examination of the offenders, 
award proceſs as well upon indictments taken 
them, as by bill of complaint, or other action. 

Sect. 4. It ſhall be lawful to the party grieved to 
| his further remedy againſt ſuch offender for his damages 
and to recover his treble value, as well before the juſtices 
of oyer and terminer, juſtices of aſſiſe, and juſtices of 
peace and gaol delivery in their ſefſions, or in the courts 
at Weſftminſler, and upon fatisfaQtion of the treble da- 
mages to the party, or upon the acknowledgment thereof 
before the juſtices, it ſhall be at the liberty of the party 
grieved to releaſe the ſuretiſhip of the good behaviour at 
any time within the ſeven years. 

Sed. 5. If any perſon not having hereditaments of the 
yearly value of forty pounds, or not worth in goods two 
hundred pounds, ſhall uſe any gun, bow or crols-bow to 
| kill deer, or conies, or ſhall keep any buckſtall or engine, 
hayes, nets, ferrets, or coney-dogs, except ſuch as ſhall 
have grounds incloſed uſed for the keeping of deer or co- 
nies, the increaſing of which conies ſhall amount to the 


| ſeſſions 
the ſaid 
w 


„ 


yearly value of forty ſhillings to be letten, or keepers or 

warreners in their grounds; any perſon having heredi- 

taments of the yearly value of one hundred pounds in fee, 

or for life in his own right, or in right of his wife, may 

take from the 1 and to his own 
©. 


uſe keep ſuch 


ſorry therefore, and ſatisfy the party grieved according to 
this act, the juſtices ſhall have power within the ſeven 
| years to diſcharge the recognizance. | 

Se. 7. Provided, that this act do not 


any park or inclo- 


ng 
ſlaying of deer 
wilt 


uſed for deer, againſt 


cap. 10. If any perſon ſhall unlawfully 
courſe, kill, hunt, or take away any deer in any foreſt 
ground where deer are uſually kept, without the con- 


of peace, | 
within fix months after ſuch offence done; every perſon 
ſo offending ſhall forfeit twenty pounds, to be levied by 

upon the goods of ſuch offender by warrant und 
juſtice 3 hand; the one moiety to the i „ Ar 
other moiety to the owner the deer; and 
of ſufficient di ſhall be commit 

of months, and 
labour 


: 
; 


| 
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| 


thereof, or be aiding or aſſiſting 
and ſhall be convicted by — the oath of 

| witneſs, before a juſtice of peace where the offence ſhall 

de committed or the party apprehended, and proſecuted 


| within twelve months after the offence dene, they ſhall 
forfeit for every offence twenty pounds, and for everv 


de ci 
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obey the 
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required, and it 


jufiaion; bat he m 
what he has 
I 


bound to 


yet he is 


under them, | and is indictable if he dots not. 
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Uh 


TOR the juſtice] Anke? the conſtable is S 


appointed to execute this warrant, mor is he fo much as 


named in the clauſe ; 


1 


the warrant itſelf;. for that is not 
neceſſary to keep it for his own 
either return the warrant, br 
upon it. 1 Salk. 381. 


5 TENT: i 


tal 


nifled as if ſuch 
ancient chaſe of park. 


Ang 


ny 

be indem 

be allowed to remove 
the party convicted 


, it 


him to appear in 


ndant hath 


1 Sath. 181, 38 


1 
appeared, it eures 
Fall. 181, 383. A deer-ſteatet 
duly fommoned : : 
appoint an attorney to defend him, and 
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loſed. Fran. 1119. 
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away any deer, or 

the owner or 

ſuch foreſt, &c. he ſhall forfeit fifty pounds for each deer 
fo killed, c. to be levied by diftrefs, and diſtributed as the 
forfeitures in the ſaid act are to be, and for want of diſ- 
treſs he ſhall be impriſoned three years, and be ſet in the 


two hours on ſome market-day in the town next 


il 
py where the offence was committed, by the chief 


the place 


j to the forfeitures by the act 3 4 NJ. & M cap. 10. 
inſſi cded for killing one deer. 
| The defendant being brought up from Newgate by 
| -babeas corpus, it appeared upon the return, that 

committed for deer-ſtealing, as the ſtatute of 


It 


787 
557 
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. ng herein ſhall re former law 
made for the puniſhment of deer - ſtealers, and when any 
offender ſhall be puniſhed by force of this aQ he ſhall not 
be proſecuted by of any other law. 


Stat. 9 Ges. 1. cap. 22. ſect. 13. Any proſecution for 
any offence againſt the ſtatute, 3 & 4 V. AM. cap. 10. 
may be commenced within three years from the offence 


Sec. 17. If any veniſon or ſkin of a deer be found in 
the cuſtody of any perſon, and it ſhall appear that he 
bought it of one that might juſtly be ſuſpected to have 
unlawfully come by the ſame, and does not produce the 
party of whom he bought it, or prove upon oath the 
name 2nd place of abode of ſuch party ; then the perſon 


ſaid | who 
be- | by any 


—————}{ 


T 
: 


the | 
one juſtice of peace, and ſhall be ſubje& 
ves for killing deer, by ſtat. 3 & 4 V. E II. cap. 
title Bracx AcrT. | 
Stat. 10 Geo. 2. cap. 32. /*#. 7. If any perſon who 
ſhall hereafter be convicted of unlawful hunting, killing 
wounding or taking deer in any unincloſed foreſt or 
where deer are uſually kept, fhall during the continuance 


of the act of 9 Geo. 1. cap. 22. [which fee in Brack 


AcT] be guilty of a ſecond offence of the like nature, 
and thereof be convicted upon 
mation; ſuch perſon 

Majeſty's plantations in America for ſeven years: And if 
he ſhall return to Great Britain or Ireland within the ſaid 
be guilty of felony without benefit 


7 
J 
4 
E 


other in his Majeſty's | 
containing the effe 


any foreſt, chaſe or park wherein deer are uſually kept, 
with an intent to courſe, hunt, take in toils, kill, wound, 
or take away any red or fallow deer, and ſhall there un- 
lawfully beat or wound any keeper or page of ſuch foreſt, 


in the execution 


their ſervants or 


LF 


775 


: 


FT 
zr 
ig 2 F 


Fifh. See title Fisn. 
Grouſe or Mor- game 


months, unlefs upon conviction he pay to the church- 
wardens for the uſe of the poor, 20 2. or, after one month 
after his commitment, become bound by recognizance 
with two ſureties in 20 l. each, before two juſtices, not to 
offend again in like manner : The recognizance to be re- 


turned to the next ſeſſions. 


Stat. 4 & 5 V. 3. c. 23. ſet. 11. For the better pre- 
ſerving the red and black game of grouſe commonly cal- 
led cocks or heath-polts, no perſon whatſoever on any 
mountains, hills, heaths, moors, foreſts, chaſes, or 
other waſtes, ſhall preſume to burn between February the 
ſecond and June the twenty-fourth, any grig, ling, 
heath, furz, goſs, or fern, on pain of being committed 
to the houſe of correction for any time not exceeding one 

| month, 
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month, nor leſs than ten days, there to be whipt, and kept 


diſtreſs to be ſent to the houſe of correQtion three months 
for the firſt time, and for every other offence 


months. 

Hares. Stat. 14 & 15 Hen. 8. c. 10. No perſon | 
a of 
dog, bitch, nor otherwiſe. And t 
juſtices of the peace, within every ſhire, at every 
of the peace, and ſtewards of leets, ſhall have full 
rity and power to inquire of ſuch offenders. / 


: 


Fan 
+> 0 


J 


victed at the aſſizes, ſeſſions, or leet ; he ſhall forfeit 40 s. 
to the owner of the corn; and if not paid in ten days, he 
ſhall be impriſoned for one month. And any juſtice may 
examine the offender, and bind him over to appear at the 
next ſeſſions to anſwer the offence, and to pay the pe- 
nalty, or receive the puniſhment. | 


Stat. 1 Fac. 1. c. 27. /ef. 2. Every perſon who ſhall 
ſhoot at, kill or deſtroy any hare, with any gun or bow, 
ſhall on conviQtion before two juſtices, by conſeſſion, or 
oath of two witneſſes, be committed to gaol three months, 
unleſs he pay to the churchwardens for the uſe of the poor 


205. for every hare ; or after one month after his com- 


mitment become bound by recognizance with two ſureties 
| before two juſtices, in 20 J. apiece, not to offend again in 
like manner. i | 
next ſeſſions. And every perſon, who ſhall trace or courſe 


any hares in the ſnow, ſhall on conviction before two | 


juſtices, by confeſſion, or oath of two witneſſes, be com- 
mitted to gaol for three months, unleſs he pay to the 

churchwardens for the uſe of the poor, 205. for every 
| hare ; or after one month after his commitment become 
bound by recognizance with two ſureties in 20 l. apiece 
before two jultices, not to offend again in like manner. 
And every perſon who ſhall at any time take or deſtroy 


any hares, with hare-pipes, cords, or any ſuch inſtru- 


ments or other engines, ſhall forfeit for every hare 205. 
in like _—_— l 

Set. 4. Every perſon w „ or buy to ſell 
again, any hare, ſhall, on conviction at the aſſiſes or ſeſ- 
every hare 105. half to the poor, and half to him that will 
ſue. | 

Stat. 22 C 23 Car. 2. cap. 25. ſe. 6. If any perſon 
ſhall be found or apprehended ſetting or uſing any ſnares, 
hare-pipes, or other like engines, and ſhall be thereof 


one juſtice, in one month after the offence ; he ſhall give 


to the party injured ſuch damages, and in ſuch time, as 


the juſtice ſhall appoint, and ſhall pay down preſently 
to the overſeers for the ule of the poor, ſuch ſum not ex- 
ceeding 10 7. as the juſtice ſhall appoint ; which if he 
all not do, the juſtice ſhall commit him to the houſe of 
correction not exceeding ane month. 

Stat. 9 Ann. c. 25. ſed. 3. If any perſon whatſoever 
ſhall take or kill any hare in the night-time, he ſhall on 
conviction before one juſtice, on oath of one witneſs, 
forfeit 5 l. half to the informer, and half to the poor, 
by diſtreſs; and for want of CQ::ireſs to be ſent to the 
houſe of correction for three months for the firſt of- 
fence, and for every other offence four months. 


taken, on his own ground, or any other man's, 


nce to be returned to the | 


tions, or before two juſtices out of ſeſſions, forfeit for 


hawk in another man's corn atter it is eared, 


| forfeit for every pheaſant 20 5. and for 


any 

unlawfully rob any 
and diſguiſed or not) ſhall reſcue any perſon in cuſtody 
for either of the faid offences, or procure any to join 
with him in any ſuch unlawful act; he ſhall be guilty of 
felony without benefit of clergy. 

Hawks and bawking. Stat. 34 Ed. 3. c. 22. E 

perſon who findeth a faulcon, bod, fot or * 


or other hawk that is loſt, ſhall preſently bring the fame 


to the ſheriff ; and the ſheriff ſhall make proclamation in 
all the good towns in the county; that he hath ſuch an 


| hawk in his cu 


cuſtody; and if he is challenged in four 
months, the owner ſhall have him again, paying the 
coſts: If he is not challenged i 
ſhall have him, making gree to him that took him, if he 
be a ſimple man; but if he be a gentleman, and of eſtate 
to have the hawk, taking of him reaſonable coſts for the 
time that he had him in his cuſtody. 

Stat. 37 Ed. 3. c. 19. If any man ſteal any hawk, and 
the ſame carry away, not doing the ordinance aforeſaid ; 


it ſhall be done of him as of a thief, that ſtealeth a horſe 


or other thing. (That is, he ſhall be guilty of felony, but 

ſhall have his clergy.) 3 Inft. g8. 4 
Stat. 11 Hem. 7. c. 17. No manner of perſon, of 

what condition or degree he be, ſhall take or cauſe to be 


the 
of any faulcon, goſhawk, or laner out of the neſt; 
pain (being convicted thereof before the juſtices of 
peace) of impriſonment for a year and a day, and fine at 
the King's will; half to the King, and half to the 
owner of the ground where the eggs were taken. | 
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them to go to other coverts to breed; nor ſlay them 


for 
any hurt done them: On pain of ten pounds, half to him 


that will ſue betore the juſtices of the peace, and half to 


the Ki 


ng. : 
Stat. 5 Eliz. c. 21. ſect. 3. If any 
away any hawks or their eggs, b 


bill, or information, at the ſuit of the King, or 
party ; he ſhall be impriſoned three months, and 
treble ; and after the three mon 
ſhall find ſureties for his good ing for 
or remain in priſon till he doth. 

Stat. 23 Eliz. c. 10. If any manner of 


. 
ft 111 


it is ſhocked; and be convicted at the aſſiſes, 


7 


17 
FI 
E 


; 


pain of 10 L. half to him t 
owner or poſſeſſioner of the ground where they 
taken. 


Stat. 23 Eliz. c. 10. If any perſon, 
degree or condition ſoever, ſhall 
any pheaſants or partridges in the night-time; 
thereof convicted at the aſſies, ſeſſions or leet ; he ſhall 


I for every partridge 107. 
half to him that ſhall ſue, and halt to the lord of the 


8 
7 8 


E 


ct 


e, 


1 


nor leſs than one calendar month; as any ſuch 


months, = 2 


juſtice or juſtices ſhall order, 


ſooner paid. 

* 2. Provided always, and it is hereby alſo enacted, 
That nothing in this act contained ſhall be conſtrued, 
deemed, or taken, to hinder any owner of a dove-cote, 
pigeon-houle, pigeon-chamber, or any other place, built 
up or ereQed, or to be built up ar ere ed, tor the preſer- 
vation or breeding of pigeons, from taking, killing or de- 
ſtroying, by himlelf, or any other perſon by him appoint- 
ed or authorized for that purpoſe, all or any houle-doves, 

any time be taken in the pro- 


or pigeons, which ſhall at 1 

per dove-cote, pigeon-houle, pigeon-chamber, or any 
other place, as aforeſaid, for the preſervation or breed- 
ing of pigeons of any owner of ſuch dove-cote, pigron- 
houſe, pigeon-chamber, or other place. 

Seck. 3. Provided further, and it is hereby alſo enacted, 
That no perſon who ſhall he convicted of any offence a- 
gainſt this act, ſhall be liable to be convicted for any ſuch 
offence under any former or other act; and that no perſon 
ſhall be proſecuted for any offence againſt this act, unleſs 
the proſecution for the ſame ſhall be commenced and car- 
ried on with effect within the ſpace of two calendar months 
after every ſuch offence ſhall be committed ; and that 
where any perſon ſhall ſuffer impriſonineat ivr default of 


payment of any penalty impoſed under this act, ſuch per- 


ſon ſhall not be liable afterwards to pay ſuch penalty. 

Swan. Stat. 22 Ed. 4. c. 4. No 
the King's ſon) unleſs he have lands of freehold to the 
value ot five marks a year, ſhall have any mark or game 
of ſwans; on pain of forfeiting the ſwans, half to the 
King, and half to any perſon (io qualified) who ſhall 
feize the lame. | 

Stat. 11 Hen. 7. c. 17. No perſon ſhall take or cauſe 
wo be taken, on his own ground, or any other man's the 
eggs of any ſwan; on pain (on conviction before the jul- 
tices of the peace) of impriſonment tor a year and a day, 
and fine at the King's will, half to the King, and halt 
w the owner of the ſwans. 


ſhall be committed to gaol three months, unleſs he pay 
to the churchwardens for the uſe of the poor 
every egg; or, after one month of his commitment, be- 

come bound by recognizance with two ſureties in 20 J. 
a piece, before two juſtices, never to offend again in like 
manner: Which recognizance ſhall be returned in the 


nent ſeſſions. 
It is felony to take any ſwans that be lawfully marked, 
tho? they be at large, and to take ſwans unmarked, it 


they be domeſtical or tame, that is, kept in a mote, or 


in a pond near to a dwelling-bouſe, to ſteal ſuch is allo | 


telony. Dalt. c. 156. 


So it ſcemeth of ſwans unmarked, ſo long as they keep | 
private rivers; or 
if they happen to eſcape from thence, and be purlued | 
again. But if ſwans that are 


within a man's manor, or within lus 


and taken, and brought in 
unmarked ſhall be abroad, and ſhall attain to their natu- 


lang, felony cannot be committed by taking them. And 
yet ſuch ſwans unmarked and wild twans the King's ofh- 
cers may feize (being abroad) for the King's uſe, by his 
prerogative. Allo the King may grant them, and by con- 
ſequence another may pre!cribe to have them, within a 
certain precinct or place. Dult. c. 156. 7 Co. 17. 
Water fowl and wild fowl. Stat. 25 Hen. 8. c. 11. ſee. 
2, 3. No perſon, between the laſt day of May and the 
laſt day of Auguſt yearly, ſhall take, or cauſe to be taken, 
any wild ducks, mallards, widgeons, teals, or wild geeſe, 
with nets or other engines, on pain of a year's impriſon- 


ment, and to forfeit for every towl ſo taken 4d. halt to 

the King, and half to him that will ſue by action of debt: 

Alſo the juſtices of the peace may inquire of, hear and 

determine the fame, as in caſes of treſpaſs. 

Sect. 4. But any gentleman, or any other that may 

_—_ 40 s. a year frechold, may hunt and take tuch 
OL. II. Nt. 82. 


rſon (other than 


— 


— — A 


ming, may maintain a ſpecial indebitatus a * 
for the contract is not unlawful in itſelf, and the winner's 
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| wild fowl with their ſpaniels only, without uſing a net or 


* engine, except the long bow. 
«ct. 5. No perion from arch f. to June 30. yearly 
thall take or deſtroy the egg uf any art 1 teal ar 
other water fow}, on pain of a year's hupriſunment. and 
of forteiting tor every egg une penny, half to the King, 
and halt to him that will fue by action ol debt; or the 
juſtices ot the peace may determine the lame ns in cales 
of trelpaſs. 

No manner of perſon, from the firſt day of March 


| to the laſt day ot June yearly, thall, by day or night 


take or deſtroy any eggs ot any kind of wild fowl, 


| from or in any neſt or place, where they ſhall chance ia 


be laid by any kind of the ſame wild aul; on pain of © 


impriſonment lor a year, ard 10 torteit for every egg of 
a buitard 20 4. of a bittour or ſovelard $4. and of other 


wild fowl {except crows, ravens, boſcaids or other 


 fowls uſed to be eaten] 1 4. half 10 the King, and half 


to him that wili fue by action of debt: Allo the juſtices 
af the peace may dctefnzne the lame, as in Cates of 
treſpals. ib. c 


Stat. 1 Fac. 1. c. 27. / 2. Fvery perſon who ſhall 


ſhot at, kill, or deſttoy with any gun of bon, any mal- 


lard, duck, teal or widgeon, and the fame be proved by 


conte ſſion, or oath of two witnefſes, before two juſtices, 


ſhall be committed ww gaol tor thiee months, unleſs he 
pay to the churchwardens tur the uſe of the poor 205. 
or after one month after commitment become bound by 
recognizance with two ſureties, before two jultices, in 
20 J. each, not to offend again in like manner: Which 
recognizance ſhall be returned to the next feffians. 

Stat. 9 Ann. cap. 25. 4 mg, That whereas 


235 
157 
HU 


any 

and 

| tun 

: other ud tail, 
w or any other fowl, commonly reputed water 
fowl, in any of the fens, lakes, broad waters, or other 
places of reſort for wild fow| in the mouking ſeaſon, 


water fowl fo taken as aforetuid, ſorfeit and pay the fur 
of five ſhillings, one moiety thereof to be paid to the in- 
former, and the other moiety to the poor of the pariſh 
where ſuch offence ſhall be committed; the ſame to be 
levied by diſtreſs and lale of the offender's goods, by war- 
rant under the hand and ſeal of the juirice and qufti 

of the peace before whom the offender ſhall be convict- 


| ed, rendring the overplus, (tf any de) above the penalty 
ral liberty, then the property of them is loſt; and fo 


and charge of the diſtrets, and for want of diftreſs the of- 
fender Mall be committed to the haute of correction, for 


any time nat exceeding une month, nor leis than four- 


teen days, there to be whipped, and kept to hard la- 


bour; and the juſtice or juſtices of the peace, before 
whom ſuch perſon or perſons fo offending ſhall be con- 
vided, ſhall order fuch hayes, nets, or tunnels, that were 


| uſed in driving and taking the ſaid wild fowl, as afereſaid, 


to be ſeiſed and immediately deſtroyed in the preſence 
of ſuch juſtice or juſtices, | | 


GAMING. It ſeems that by the Common law, the 
playing at cards, dice, c. when practiſed innocently and 


as a recreation, the better to fit a perſon for buſineſs, is 


not at all unlawful, nor puniſhable as any offence what- 
ſover. 2 Vent. 175. 5 Med. 13. 1 Salt. 100. 
Alſo it is agreed, that a perion who wins money 


M m 


venturing 
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venturing 
title him to the action. 3 Lev. 118. 6 Mod. 128. 
Mod. 13. 1 Vent. 175. 

f But it * Nh to be the better opinion, that a general 
- indebitatus afſumpſit will not lie for money won at play, 
for the contract is executory, and but a r, which is 
but a collateral promiſe; and this action wilt lie in no 
caſe but where debt will lie, which muſt be on a con- 
tract executed, ſuch as labour done, or ſome other merito- 
rious cauſe. 6 Med. 128. Lutw. 180. 5 Med. 13. and 
Carth. 338. S. P. where it is ſaid, that the chief reaſon of 
this opinion was, becauſe the court would not countenance 
gaming, by giving ſuch an eaſy remedy for money won 
at play; and ſee 3 Lev. 118. and 2 Vent. 175. 

But an indebitatus aſſump ſit lies againſt him who holds 


the wager, becauſe it is a promiſe in law to deliver it, if | 


won. 5 And. 13. If upon a wager the money is de- 
poſited in the hands of a third perſon, and the determi- 
nation lett to two, and one of them refuſes to determine 
the matter, no action lies on ſuch a wager till the adju- 
dication, anꝰ the party may juſtify the detainer; but if 
it happened that the wager became im poſſible to be de- 


rermmed, as if the judges died, or the time were paſt, | 


then the wager diſſolves, and each party ſhall have his 
money again. 2 Bac. Abr. 620. : 
And altho' gaming, in the manner as has been ſaid, 
may be lawful, yet it a perſon be guilty of cheating, as 
by playing with falſe cards, dice, &c. he may be indicted 


for it at Common law, and fined and impriſoned accor-. | 


ding to the circumſtances of the caſe and heinouſneſs of 
the offence. 2 Bac. Abr. 620. 

Alſo all common gaming houſes are nuiſances in the 
eye of the law, not only becauſe they are great tempta- 
tions to idleneſs, but alſo becauſe they are apt to draw 
together great numbers of diſorderly perſons which can- 
not but be very inconvenient to the neighbourhood. 1 
Hawk. P. C. 198. 15 
which muſt neceſſarily attend exceſſive gaming, both the 
courts of law and equity have ſhewn their abhorrence of 
it. Hence in a caſe where A. came to the houſe of B. 
and won of him 900 J. which he carried away, and aſter- 

| wards won 1500 4 more, which he had in his poſſeſſion, 
which B. and his ſervant took from him by violence, and 
A. having brought an action of trefpaſs, the court of 
Chancery granted an injunction. 1 Fern. 489. Sir Bazil 
Firebra ſſe v. Bret. 2 Vern. 71. S. C. where the cauſe 


came to a hearing, and the defendant finding, that the 


court inclined ſo ſtrongly againſt him, ſubmitted to a pro- 
poſition made by the counlel, which was afterwards de- 
creed as by conſent ; and on this occafion the Lord Chan- 
cellor cited the cafe of Sir Cecil Biſhop, and Sir Thomas 
Staples, that came before the Lord Chief Juſtice Hale 
in the King's Bench, upon a wager won at a horſe-race, 
where Lord Hale declared, he would give the defendant 
leave to imparl from time to time. | 
So where one apprentice loſt to another 100 /. at two 
fittings at whiſt, 50/. of which was paid in ready money; 
and tor the other 50 J. he gave his bond of 100 J penalty, 
and on a bill to be relieved againſt it, the court of Chan- 
cery decreed the bond to be delivered up and cancel- 
led, although the defendant inſiſted by his anſwer, that 
he was unwilling, and declined playing for ſo much, 
and that he was preſſed to it by the plaintiff. 2 Yern. 
291. 


1. Statutes concerning gaming, and caſes determined up- 
on them. | 
2. Actions and pleadings. 


1. Statutes concerning gaming, and caſes determined up- 
en them. 


S tat. 33 Hen. 8. c. g. ſe#. 11. No perſon ſhall for his | 


gain, lucre, or living, keep any common houſe, alley, or 
place of bowling, coyting, cloyſh-cayls, half bowl, ten- 
nis, dicing-table or carding, or any unlawful game, on 


pain of forty ſhillings a day,—But it was reſolved upon 


his money is a ſufficient conſideration to in- 1 


— 


— 


— 


— 


: 


* 


or in or by bearing a ſhare or part in the ſtakes 


the caſe 
feit forty ſhillings for each month. 


and not in any wiſe out of the county. 
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this clauſe, in the third year of Fac. 1. that if the gueſts 
in an inn or tavern, call for a pair of dice or tables, 
and tor their recreation play with them, or if any neigh- 
bours play at bowls for their recreation, or the like, 
theſe are not within this ſtatute; for altho' the gar 
be uſed in any inn, or tavern, or other houſe, yet if 
the houſe be not kept for gaming, lucre or gain, but 
they play only tor recreation, and tor no gain to the o- 
ner of the houſe, this is not within the ſtatute, nor is 
ſuch perſon that plays in ſuch houſe that is not kept 


for lucre or gain within the penalty of that law. Dale. 
| cap. 46. 
Seck. 12. Every perſon uſing and haunting any the faid 


houſes, and there playing, ſhall forteit fix thillings and 
eightpence. 

Sed. 14. And all and every juſtice of the pcace. mver, 
ſheriffs, and other head officers, may ente: (1c j11ules 
and places, where ſuch games ſhall be ſulpected to be 


| holden; and as well the keepers of the ſame, as alſo the 


perſons there reforting and playing, may t2ke. arreſt and 
impriſon, and keep in priſon, unul the faid keepers have 
found ſureties to the King's uſe, to be bound by recogni- 
Zance or otherwiſe, no longer to uſe, keep or occupy any 


ſuch houſe, play, game, alley or place; and allo that 


the perſons there ſo found, be in like caſe bound them- 


| ſelves, or with ſureties, no more to play, haunt, or exer- 


ciſe from thenceforth, in, at or to any of the ſaid places, 
or at any of the ſaid games. | | 
Se. 15. And the mayors, ſheriffs, bailiffs, conſtables, 
and other head officers, within every city, borough or 
town, ſhall make due ſearch weekly, or at the tuitheit 
once a month, in all places where any ſuch houſes or 
places ſhall be ſuſpected to be kept; and if they ſhall 
not make ſuch ſearch at the fartheſt once a month, if 
ſo-require, every ſuch perſon offending ſhail for- 


Seck. 16. No manner of artificer, handicraftſman, 


| huſbandman, apprentice, labourer, ſervant at huſbandry, 


journeyman or ſervant of artificer, mariners, fiſhermen, 
watermen, or any ſerving man, ſhall playing at the tables, 
tennis, dice, cards, bowls, claſh-coyting, ing, or any 
other unlawful game, out of Chriſtmas; on pain of twen- 


ty ſhillings; and in Chr:/tmas to play at the ſaid games 


only in their maſter's houſes, or in their maſter's pre- 
ſence; and alſo no perfon ſhall at any time play at bowls 


in open places out of his garden or orchard, on pain 


of fix flullings and eightpence. 

See. 18. And where any ttie forfeitures above-men- 
tioned ſhall be found within the precincts of any leet, the 
lord ſhall have one half, and the other ſhall be to him 


| that ſhall ſue in any of the King's cuurts, and elſewhere 


they ſhall be balf to the King, and halt to him that ſhall 


ſue in hike manner. 


Sect. 22. But any maſter may licenſe his ſervant to 


| play at cards, dice, or tables with himſelf, or with any 


other gentleman openly in his houſe, or in his preſence. 

Stat. 31 Eliz. c. 5. ſed. 7. All ſuits to be purſued up- 
on any ſtatute ¶ that is, any ſtatute then in force] for uſing 
any unlawful game, ſhall be ſued and proſecuted, or o- 
therwiſe heard and determined, to the general quarter 
ſeſſions or aſſizes of the county where the offence ſhail be 
committed, or in the leet within which it ſhall happen, 


By ſtat. 16 Car. 2. c. 7. ſed. 2. it is enacted, That 
if any perſon or perſons of any degree or quality what- 


| ſoever, at any time or times, do or ſhall, by any fraud, 


ſhift, coſenage, circumvention, deceit, or unlawful de- 


vice, or ill practice whatſoever, in playing at or with 


cards, dice, tables, tennis, bowls, ſkittles, ſhovelboard, 
or in or by cock-fighting, horſe-races, dog-matches or 
foot-races, or other paſtimes, game or games whatſoever, 


» wager, 


adventures, or in or by betting on the ſides or hands ot 


ſuch as do or ſhall play, act, ride, or run as aforeſaid, 
win, or obtain or acquire to him or themſelves, or to any 
other or others, any ſum or ſums of money, or other 
valuable thing or things whatſoever ; that then every per- 
| fon and perſons ſo offending as aforeſaid, ſhall ir; Facts 


teile 
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forſeit and loſe treble the ſum or value of money, or 
other thing or things ſo won, gained, ovtained or ac- 
quired; the one moiety thereot to our Sovereign Lord 
the King, his heirs and ſucceſſors, and the other moiety 
thereot unto the perſon or perſons grieved, or who ſhail 
loſe the money or other thing or things ſo gained; ſo as 
every ſuch loler and perſon grieved in that behalt do, or 
ſhall proſecute and ſue for the fame within fix calendar 
months next after ſuch play ; and in default of ſuch pro- 
ſecution, the lame other moiety to ſuch perſon or per- 
ſons as ſhall or will proſecute or ſue for the ſame, with- 
in one year next after the ſaid ſix months expired; and 
that the ſaid forfeitures ſhall and may be ſued tor or reco- 
vered by action of debt, bill, plaint or information, in any 
of his Majeſty's courts at Weſtmi 
protection or wager of law ſhall be allowed; and that all 
and every ſuch plaintiff or plaintiffs, informer or intor- 
mers, ſhall, in every ſuch ſuit and profecution, have and 
recover his and their treble coſts againſt the perſon ot- 
tending and forfciting as atoretaid. 

And ſed. 3. it is further enaQted by the ſaid ſtatute, 
« That if any perſon or perſons ſhall at any time play 
at any ef the ſaid games, or any other paſtime, game or 
games whatſoever, (other than with and for ready money,) 
or ſhall bet on the ſides or hands of ſuch as do, or ſhall 
play thereat, ard ſhall loſe any ſum or ſums of money, 


or other thing; or things ſo played for, excecding the 


ſum of one hundred pounds, at any one time or meeting, 
upon ticket or credit, or otherways, and ſhall not pay 
down the ſame at the time when he or they ſhall ſo loſe 
the ſame; the party and parties who loſe ur ſhall loſe 
the ſaid monies, or other thing or things played, or to be 
played for, above the ſaid ſum of one hundred pounds, 
ſhall not in that caſe be bound or compelled, or compel- 
lable to pay or make good the ſame, but the contract or 
contraQts for the ſame, and for every part thereof, and 
all and fingular judgments, ſtatutes, recognizances, mori- 
gages, conveyances, aſſurances, bonds, bills, ſpecialties, 
promiſes, covenants, agreements, and other acts, deeds 
and ſecurities whatſoever, which ſhall be obtained, made, 
iven, acknowledged, or entered into for ſecurity or ſatiſ- 
ion of or for the ſame, or any part thereof, ſhall be 
utterly void and of none effect; and that the or 
perſons ſo winning the ſaid monies or other things, ſhall 
torfeit and loſe treble the value of all ſuch ſum and ſums 


ot money, or other thing or things which he ſhall ſo win, | 


gain, obtain or acquire above the ſaid ſum of one hun- 
dred pounds; the one moiety thereof to our ſaid Sove- 
reign Lord the King, his heirs and ſucceſſors, and the o- 
ther moiety thereof to ſuch perſon or perſons as ſhall pro- 
ſecute or ſue for the ſame within one year next after the 


time of ſuch offence committed, and to be ſued for by ac- 


. 


tion of debt, bill, plaint or information, in any of his Ma- 
jeſty's courts of record at Meſtminſter, wherein no eſſoin, 
proteCtion, or wager of law ſhall be allowed; and that 
every ſuch plaintiff or plaintiffs, informer or informers, 
ſhall in every ſuch ſuit or proſecution have and receive 
his treble coſts againſt the perſon or perſons offending and 
forfeiting as aforeſaid. 

In the conſtruction of this ſtatute the following opinions 
have been holden ; | 

1. That if the loſer draws 2 bill for 120 guineas on 
his banker, who accepts the bill, to an action brought 
againſt him by the winner, the drawee may well plead 
this ſtatute; altho' it was objeCted, that the nature of the 
duty was altered, and a new contract created by the ac- 
ceptance, and that it would endanger the credit of ſuch 
bills, it they could be avoided on this account ; but theſe 
reaſons did not prevail; for tho” it be in the nature of a 
new contract, yet all is founded on the illegal and torti- 
ous winning, to which the plaintiff is privy. 1 Salk. 344. 
Carth. 356. 5 Mad. 175. S. C. 

2. But it ſeems, that if the winner had aſſigned this 
bill or note bona fide, upon good eonſideration, to a 
ſtranger, he had not been within the ſtatute, not being 
privy to the tort, but an honeſt creditor. 1 Sak. 34;. 
Carth. 357. 


3. Allo it hath been adjudged, that if a man wins 


above the ſum mentioned in the ſtatute at play, and the 


nfler, wherein no eſſoin, | 


— 


— 


* 


| 
| 


| 


1 


ö 


| 
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w-1ner owes J. S. the like ſum, who demands his mo- 
ney, and thereup»n the winner tells him, that ſuch an 
one, viz the loter, was indebted to him, and that he 
would give him his band tor the money, which he ac- 
cordingly does; in this caſe, if J. S. is not privy to the 
monies being won at play, he is mu within the llatute. 
2 Mad. 279. | 

4. It ſeems to be the better opinion, that a perſon's 
loſing 80 J. at one meeting, for which he gives ſecurity, 
and 70 J. more at another meeting, to the ſame perſon, is 
not within the ſtatute ; but it thete ſeveral! meetings were 
appointed to evade the ſtatute, it might be otherwiſe, 
2 Med. 54. | 

5. But it hath been adjudged, that if Z. and B. enter 
into articles to run a horſe-race luch a day for 100 J. 
which is won by A. and further in the tame articles, that 
on a ſubſequent dav, A. ſhould at B.“ requett, bring his 
horſe to run againtt him for 200 { more, which B. ne- 
ver requeſts, tho” only 100 l. is won by ZZ. which is not 
above the ſum mentioned in the ſtatute, vet the contract 
being ſor more than 100 J. makes the whule bargain void 
ab initio, and within the ſtatute; which being made to 
prevent the uſe oi exceſſive gaming, ougit to be conſtru- 
ed in the molt extenfive manner tha! can be to anſwer that 
end. 2 Lev. 94. 1 ent. 25 3. S. C. 

6. If J wins a watch from HB. of rol. value, which 


is preſently delivered, and, alſo 100 J. for which a bond 
is given; this is not within the ſtatute, which extends to 
| thoſe caſes where credit is given for any ſum loſt at play 


above 1co/. without any regard to what was loſt in 
ready money; and here the watch is in the nature of 
ready money, and therefore not within the ſtatute. f 
Lev. 244. 1 Sid. 394. 8. C. 1 Sakk. 345.8. C. cited 
as law by Ele Ch. ]. 

7. It hath been adjudged, that if a perſon loſes 60 J. 
to one, and 604. to another, at one fitting, or if he 
loſes to each of three or four people 50 J. or any other 


ſum not exceeding 1co/. that this is not within the 
ſtatute. | 


8. If twoare at play at backgammon, and one of the 
players ſtirs a man, but does not move it from the point, 
upon which there enſues a wager of 100 guineas, viz. 
whether he whoſtirred the man was obliged to play it, and 


| the determination left to the groom porter, who deter- 


mines that he was not ; this is not within the ſtatute, 
for the money was not loſt on the chance of the play, 


| but on the right of the play, which is 17 matter. 


1 Salk. 344, 484, 487. 4 Med. 409. 5 


1. Cmb, 
328. Skin. 572. 1 Lutw. 487. 


Stat. 10 & 11 Will. 3. c. 17. ſed. 1. All lotteries are 
declared io be public nuances; and all grants, patents, 


and licences for ſuch lotteries are againſt law. 


Sea. 2. No perion ſhall expoſe to be played, drawn or 
thrown at, or ſhall play, draw or throw at any lottery, 


either by dice, lots, cards, balls or any other numbers of 
figures, or any other way whatſoe ver: And e rſon 
ho ſhall expoſe to be played, drawn or — — 


ſuch lottery, play or device, ſhall forteit five — 


pounds, one third to the King, one third to the poor, and 
one third with double cotts to him that ſhall ſue in the 


courts at M eſiminſter; and the offenders thall likewiſe 
be proſecuted as common rogues, according to the ſta- 
tutes in that cale made and provided. 

| Seat. 3. And every perſon who fthall plar, throw or 
draw at any ſuch lottery, play or device, ſhill torfeit 
twenty pounds in like manner. | 


And by ſtat. 9 An. cap. 6. ſect. 56. All juſtices 


of the peace, mayors, conitables and other civil officers, 


ſhall uſe their utmoſt endeavours to prevent the drawing 


of any ſuch unlawtul lottery, by all lawtul ways — 


means; and every perſun who ſhall ſet up, or by wri- 
ting or printing publith any ſuch unlawful lottery, with 
intent to have ſuch lottery diawn, thall forfeit 100 J. 
one third io the King, one third to the poor, and one 
third with full coſts to him who ſhall fue in the courts 
at Meſiminſter. 

By the ſtat. 9 Arn. cap. 14. {c@. 1. it is enacted, 
That all notes, bills, bonds, judgments, morigages 


or other ſccurities or conveyances whatloever given, 


granted, 
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granted, or entered into, or executed by ary perion of 
perſons whatſoever, where the whole or any part of the 
conſideration of ſuch conveyances or ſecurities ſhall be tor 
any money or other valuable thing whatloever won by 
gaming or playing at cards, dice, tables, tennis, bowls 
or other game or whatſoever, or by betting on the 
fides or hands of ſuch as do at any of the games 
atoreſaid, or for the re · imburſing or repaying any money 
knowingly lent or advanced for fuch gaming or betting, 
as aforeſaid, or lent or advanced oe * — — 
fuch play, to any perſon or perſons ſo gaming or vetting, 
AS os or that ſhall, during ſuch play, ſo play or bet, 
Mall be utterly void, fruſtrate, and of none effect, to all 
intents and ſes whatſoever ; and that where ſuch 
mortgages, ſecurities or other conveyances, ſhall be of 
lands, tenements or hereditaments, or ſhall be ſuch as 
incumber or affect the ſame, ſuch mortgages, ſecurities, 
or other conveyances, ſhall enure and be te and tor the 
ulſe and benefit of, and thall cevolve upon ſuch perſon 
or perſons as ſhould or might have, er be intitled to ſuch 
lands, tenements or hereditaments, in caſe the ſaid gran- 
tor ot grantors thereof, or the perſon or perſons, fo in- 
cumbring the ſame, had heen naturally dead, and as if 
tuch mortgages, ſecurities or other conveyances had been 
made to ſuch perſon or perſons ſo incumbring the ſame ; 
and that all grants or conveyances to be made for the 
preventing of ſuch lands, tenements or hereditaments 
from coming to, or devolving upon ſuch perſon or per- 
tons hereby intended io enjoy the ſame, as aforeſaid, ſhall 
be deemed fraudulent and void, and ot none eſſect, to all 
-aterts and purpoſes whailoever. 


$c&. 2. And it is further enacted, That any perſon | 


who ſhall at one time or ſitting, by play ing at cards, dice, 
tables or other game or games whatſoever, or by betting 
on the ſide or hands of ſuch as do play, at any of the 
games aſoreſaid, loſe to any one or more perion or per- 
fons ſo playing or betting in the whole, the ſum or value 
of ten pounds, and or deliver the 


at liberty within three 
recover the money or 
goods ſo loſt, and paid ov delivered, or any part thereof, 
from the reſpeQive winner and winners thereof, with coſt 
of ſuit, by action of debt founded on this act, to be pro- 
ſecuted in any of her Majeſty's courts of record, in which 
actions or ſuits, no eſſain, prote@ion, wager of law, pri- 
vilege of parliament, or more than one imparlance ſhall 
be allowed; in which actions it ſhall be ſufficient for 
the plaintiff to alledge, that the detendant or defendants 
ate indebted to the plaintiff, or received to the plaintiff's 
ute, the monies fo loſt or paid, or converted the goods 
won of the plaintiff's to the defendant's uſe, whereby the 
plaintiff's aQtion accrued to him, according to the form 
of this ſtatute, without ſetting forth the ſpecial matter; 
and in caſe the perſon or perſons, who ſhall loſe ſuch 
money or other thing, as aforeſaid, ſhall not within the 
time aforeſaid, really and bena fide, and without covin and 
colluſion ſue, and with effect proſecute for the money or 
other thing, ſo by him or them loſt and paid or deliver- 
ed, as aforeſaid, it ſhall and may be lawful to and for 
any perſon or perſons, by any ſuch action or ſuit, as afore- 
faid to ſue for and recover the fame, and treble the value 
thereof, with coſts of ſuit againſt fuch winner or winners, 
as aforeſaid; the one moiety thereof to the uſe of the 
perſon or perſons that will ſue for the ſame, and the o- 
ther moiety to the uſe of the poor of the pariſh where 
the offence ſhall be committed. 

Seft. 3. And for the better diſcovery of the monies, 
er other thing ſo won, and to be ſued for and recovered, 
as aforeſaid, it is further enacted, That all and every the 
perſon or perſons, who by virtue of this preſent a& ſhall 
er may be liable to be ſued for the fame, ſhall be obliged 
and compellable to anſwer upon eath ſuch bill or hills as 
mall be preferred againtt him or them, for diſcovering 
the fum and ſums of money, or other thing fo won at 
play, as aiorelaid. 

Sect. 4. Provided, that upon the difcovery and repay- 
ment of the money, cr other thing io to be diſcovered 


þ 
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quitted, indemnified and diſc 


| Money or other thing ſo diſcovered and re 


| ſaid, win, obtain, or 


| ſuch juſtices ſhall require of him or them 


palaces of 
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and repaid as aforeſaid, the perſon or perſons, who ſhaii 
ſo diſcover and repay the fame as aforeſaid, ſhall be ac- 
| harged from any further or 

ther puniſhment, forfeiture or penalty, which he or they 
might have incurred by the playing 4 or winning ſuch 


: paid as aforeſaid. 
Sect. 5. And it is further enaQted, that if any perſon 
do or ſhall, by any fraud or ſhift, coſenage, circum- 
vention, deceit or unlawful device or ill pradice what- 
ſoever, in playing at or with cards, dice or any the 
games » Or in or by bearing a ſhare or part in 
the ſtakes, wagers or adventures, or in or by betting on 
the ſides or hands of ſuch as do or ſhall play as atore- 
acquire to him or themſelves, or 
to any other or others, any ſum or ſums of money, or 


other valuable thing or things whatſoever, or ſhall at 


any one time or fitting win of any one or more perſon or 


perſons whatſoever, above the ſum of ten pounds; that 


then every perſon or perſons ſo winning, by ſuch ill prac- 
tice as aforeſaid, or winning at any one time, or ſuting, 
above the faid ſum or value of ten pounde, and being 
convicted of any of the ſaid offences, upon an indictment 
or information to be exhibited againſt him or them for 
that purpoſe, ſhall forfeit five times the value of the ſum 
or ſums of money, or other thing ſo won as aforeſaid ; 
and, in caſe of ſuch ill practice as aforeſaid, ſhall be 


_ deemed infamous, and ſuffer ſuch corporal puniſhment as 


in caſe of wilful perjury, and ſuch penalty to be recover- 
ed by ſuch perſon or per ions as ſhall ſue tor the lame by 
ſuch action as aforeſaid. 

Set. 6. And whereas divers lewd and diſſolute perſons 
live at great expences, having no viſible eſtate, profeſſion 
or calling to maintain themſclves, but ſupport thoſe ex- 
pences by gaming 


ſoever, to 


every ſuch pesſon or perſons within their reſpeQive limits, 


| whom they ſhall have juſt cauſe to ſuſpeQ to have no 


or calling to maintain them- 
ſupport themſelves 


ties for his or their behaviour for the ſpace of twelve 
months, and in default of his or their finding ſuch ſecu- 
rities, to commit him or them to the common gaol, there 
to remain until he or they ſhall find fuch ſureties. 

Sec. 7. And it is further enacted, that if ſuch perſon 
or perſons ſo finding ſureties ſhall, during the time for 


which he or they ſhall be ſo bound to the good behaviour, 


at any one time or fitting, play 
ſums of money, or other thing exceeding in the whole 
the ſum or value of ewenty fillings, that then fuch 


or bet for any ſum or 


playing ſhall be deemed or taken to be a breach of his 


or their behaviour, and a forfeiture of the recognivance 
given for the ſame. | 

Sed. 8. And for preventing of ſuch quarrels as ſhall 
or may happen on the account of gaming, it is further 
enacted. That in caſe any perſon or perſons whatſover 
ſhall aſſault and beat, or ſhall challenge or provoke to 
fight, any other perſon or perſons whatſoever, upon ac- 


count of any money won by gaming, playing or betting 


at any of the games aforeſaid, ſuch perſon or perſons al- 


| op Lag beating, or challenging or provoking to fight, 
t 


ſuch other perſon or perſons, upon the account atore- 
ſaid, ſhall, being thereof convicted upon an inditmeat 
or infortnation to be exhibited againſt him or them foc 


that purpoſe, forfeit ts her Majeſty, all his chat- 


tels and perſonal eſtate whatſoever, and ſhall alſo ſuffer 


impriſonment without bail or mainprize, in the common 
gaol of the county where ſuch conviction ſhall be had, 
during the term of two years. 

Sect. g. Provided, that nothing in this act ſhall extend 
to prevent or hinder any perſon or perſons froin gaming 
any of the E aforeſaid, within any of her Nlajeſty's 

t. James or FVhiteba!l, during ſuch time as 
tis: 
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her Majeſty, her heirs or ſucceſſors, ſhall be aQually | 


reſident at either the ſaid two palaces, or in any other 
royal palace, where her Majeſty, her heirs or ſucceſſors 
ſhall be actually reſident, during the time of ſuch reſi- 
dence ; ſo as ſuch playing be not in any houſe, lodging, 
or other part of any of the ſaid palaces, the freehold and 
inheritance whereof is or ſhall be out of the crown, or is 
or ſhall be in leaſe to any perſon or perſons, during ſuch 
time as ſuch freehold and inheritance ſhall be out of the 


crown, or ſuch leaſe ſhall continue, and fo as ſuch play- | 


ing be for ready money only. 

"Wo. caſe ſtated at ___ action by the 
plaintiff as indorſee of ſeveral promiſſory notes, it ap- 
peared that the notes were given by the detendant to one 
Fobn Church, for money by him knowingly advanced to 
the defendant to game with at dice, and that Church in- 
dorſed them to the plaintiff for a full and valuable conſi- 
deration, and that the plaintiff was not privy to or had 


any notice, that any part of the money for which the | 


notes were given had been lent for the purpoſe of gaming. 
Upon this a queſtion aroſe upon the ſtatute 9 Ann. c. 14. 
ect. 1. which lays, * That all notes, where the whole 
or any part of the conſideration is money knowingly lent 
for gaming, hall be void to all intents and purpoles u hat- 
ſoever,” whether the plaintiff could maintain this action 
againſt the defendant. And after two arguments the court 
were of opinion he could not; for it is making it of 
ſome uſe to the lender, if he can pay his own debts with 
it: and it will be a means to evade the act, it being fo 
very difficult to prove notice on an indorſee. And though 
it be ſome inconvenience to an innocent man, yet that 
will not be a ballance to thoſe on the other fide. And 
the plaintiff is not without remedy, for he may ſue Church 
on his indorſement. And it is but the common hazard 
of taking notes of infants or teme coverts. As to what 


Hole ſaid in Huſſey v. Fucab, it was not the point adjudg- | 


ed; and the Chief Juitice ſaid, he had ſeen a report 
wherein notice was taken, that all the learned part of the 
bar wondered at it. Stran. 1155. | 

An action was brought for 15 J. won as a wager at a 
horſe-race. And upon a caſe made and „ it was 
determined, that the aQticn would not lie; for 16 Car. 
2. c. 7. has theſe words horſe-racing, and a great many 
other words, which are not parti y mentioned in 
9 Ann. c. 14. yp agar — general words other 
game or games. court ſeemed to be of this opi 
nion in Oates v. Collins, Trin. 6. Geo. 2. though 4 
never determined. See 1 Vent. 253. The defendant had 


judgment, / Stran. 1159. 
gamed together at toſſing 


The plaintiff and detendant 
up for five guineas a time. And the plaintiff having won 
all the defendant's ready money, lent him ten guineas at 
a time, and won it, till the detendant had borrowed 120 
guincas. In an aQion for money lent, it was inſiſted 
tor the defendant, that by the ſtatute g Ann. c. 16. the 
plaintiff could not maintain an action; for by that act, 
All notes, bills, bonds, judgments, mortgages, or other 
ſecurities or conveyances, given, granted, drawn, entred 
into or executed, tor money knowingly lent and advan- 
ced to game with, are made void;” and the borrowing 
on an agreement to pay, is a ſecurity. But the Chiet 
Juſtice held this was not a caſe within the act, for there 
is not the word contracted, as in the ſtatute of uſury: 
and the word ſecurities, as it ſtands in this act, muſt 
mean laſting liens upon the eſtate. The parliament might 
think there would be ro great harm in a parol contract, 
where the credit was not like to run very high; and 
there fore contined the act to written ſecurities ; where- 


fore the plaintiff obtained a verdi&t for 1261. Stran. 


1249. 


1 he plaintiff brought his action for 200 J. as the loſer. 
of ſo much by gaming. And the queſtion was, upon g 


Ann. c. 14. which gives an action of debt at any time 
within three months againtt the winner, Whether the de- 
fendant could he held to ſpecial bail; the defendant's coun- 
ſel comparing it to the caſe of actions upon penal ſtatutes, 
where no bail is ever required. But the court held, 
there ought to be ſpecial bail in this caſe, which is at 
the ſuit of the party grieved, and wherein the ſaid de- 
Vor. II. No. 82. 


— 


to be conſidered as remedial. 


above any penalties by 
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fendant is a debior to the plaintiff. And the clauſe i: 
And theretore upon con- 
ſideration, and talking with the other judges, ſpecial bai! 
was ordered. Stran. 1079. | 

8 Ces. 1. c. 2. fect, 36, 37. Every perſon who ſhall 
keep any office or place, under the denomination of ſales 
of houſes, lands, advewions, preſentations to livings, 
plate, jewels, ſhips, goods, or other things, for the im- 
provement of {mall ſums ot money; or ſhall fell or ex- 
poſe to ſale the ſame or any of them by way of lottery, 
or by lots, tickets, numbers or figures ; or ſhall make, 
print, advertiſe or publiſh propotals or ſchemes for au- 
vancing ſmall ſums of money by teveral perſons, amoun- 
ting in the whole to large ſums, to be divided among 
them by the chances of the prizes in ſome publick lot- 
tery ; or ſhall deliver out tickets to the perions advancing 
ſuch ſums, to intitle them to a ſhare vt the money ſo ad- 
vanced, according to ſuch propoſals or ſchemes ; or ſhail 


make, print, or publith any propoſal or ſcheme of the likz 


nature, under any denomination whatluever, and ſhall be 
thereof convicted, on oath of one witneſs, by two jultices 
where the offence ſhall be cummitted, or the offender 
ſhall be found, he ſhall, over and above any penalties by 


any former act made againſt pr:vate lotteries, forfeit five 


hundred pounds; one third to the King. one third to the 
informer, and one third to the poor; to be levied by diſtreſs 
and (ale by warrant of tuch juſtices, and thall alſo by ſuch 


| juſtices be committed to the county gaol without bail for 


one whole year, and from thence till the ſaid ſum of five 
hundred pounds ſhall be paid: provided that perſons ag- 
grie ved may appeal to the next quarter-ſeiſions. And e- 
very perſon who thall be adventurer in, or any way con- 
tribute on the account of any ſuch fales, lotteries, pro- 
polals or ſchemes, ſhall forteit double the ſum contribu- 


ted, with coſts, half to the King, and half to him that 


ſhall ſue in the courts at /Yeſtminſter. 

Stat. 9 Geo. 1. c. 19. ſed. 4, 5. If any perſon thall, by 
colour of any grant from any foreign prince or ſtate, ict 
up any lottery, or undertaking in the nature of a lottery 


under any denomination whatſoever ; or ſhall make, print, 


or publiſh any propoſals for any ſuch lottery or underta- 
king; or ſhall ſell or diſpoſe of any ticket in any foreign 
lottery, and ſhal! be convicted thereof, on oath of one wit- 
neſs, before two juſtices where the offence ſhall be com- 
mitted, or the offender ſhall be found, he ſhall, over and 
former aQs againſt unlawful lot- 
teries, forfeit two hundred pounds; one third to the King, 


one third to the informer, and one third to the poor; to 


be levied by diſtreſs by warrant of ſuch juſtices ; and ſhall 
alſo by them be committed to the common gaol for one 
year, and from thence till the faid ſum of two hundred 
pounds be paid: Provided that perſons aggrieved may 


appeal to the next quarter-ſefſions. 


Stat. 2 Geo. 2. c. 28. ſect. g. Where it ſhall he proved. 


on the oath of two witneſſes before any juſtice of the 


peace, as well as where he ſhall find upon his own view, 
that any perſon hath uſed any unlawful game contrary to 
the ſtatute 33 Hen. 8. c. g. the faid juſtice ſhall have 
power to commit him to priſon without bail, unleſs and 
until he ſhall enter into recognizance, with ſureties or 
without, at the diſcretion of the juſtice, that he ſhall not 
from thenceforth play at or uſe ſuch unlawtul game. 

Stat. 6 Ges. 2. c. 35. cd. 29, 30. If any perſon ſhall 
ſell, procure or deliver any ticket, receipt, chance or 
number in any foreign or pretended foreign lottery, or 


in any claſs, part or diviſion thereof, or in any underta- 
king in the nature of a lottery; or ſhall ſell, procure or 


deliver any ticket, receipt, chance or number in any du- 


plicate or pretended duplicate of any foreign or pretended 


toreign lottery 3 or ſhall receive any money for any ſuch 


ticket, receipt, chance or number, or in conſideration of 


any money to be repaid in caſe any ticket or number, in 
any foreign or pretended foreign lottery, or any clals, 
part or diviſion thereof, thall prove fortunate ; and ſhall 
be convicted thereof in the courts at /Fe/Iminjter, or on the 
oath of one witneſs betore two juſtices where the offence 
ſhall be committed, or the offender thall be tound, he 
ſhall forfeit two hundred pourds ; one third to the King, 


one third to the informer, and one third to the poor; the 


n lame 
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ſame (in caſe of conviQtion before the juſtices) to be le- 
vied by diſtreſs by warrant of ſuch juſtices; and ſhall 
alſo be committed to the common gaol for a year, and 
from thence till the two hundred pounds be paid: Provid- 
ed that perſons aggrieved may appeal to the next quarter- 
teſhons. 

Stat. 12 Ges. 2. c. 28. ef. 1. If any perſon ſhall ereQ, 
ſet up, continue or keep any or place, under the 
denomination of a fale of houſes, lands, advowſons, pre- 


things by way of lottery, or by lots, tickets, numbers or 
figures, cards or dice ; or ſhall make, print, advertiſe or 
publiſh propoſals or ſchemes for advancing ſmall ſums by 
ſeveral perſons, amounting in the whole to large ſums, 
to be divided among them by chance of the prizes in lome 
| publick lottery eſtabliſhed by act of parliament ; or ſhall 

deliver out tickets to the advancing ſuch ſums to 
intitle them to a ſhare of the money ſo advanced, accord- 
ding to ſuch propofals or ſchemes ; or ſhall expole to ſale 
any houſes, lands, advowſons, preſentations to livings, 
plate, jewels, ſhips or other goods, by any game, method 
or device whatſoever, depending 
mined by any lot or drawing, whether it be out of a 


box or wheel, or by cards or dice, or by any machine, | thods of ſupplying their wants and renewing their plea- 


engine, or device of chance of any kind whatſoever; he 
ſhall, on conviction before any juſtice of the peace, (or 
mayor) on the oath of one witnels, or view of ſuch 
juſtice, or confeſſion, forfeit two hundred pounds, by di- 
ſtreſs and ſale, by warrant of one juſtice of the county 
or town where the offence ſhall be committed; which 


and entering 
ſome juſtice of the peace, 
ith two ſureties, on condition to try ſuch ap- 


at ſuch next ſeſſions; a if the conviction ſhall 
party appealing ſhall pay to the proſe- 


no conviction ſhall be quaſhed by the ſeſ- 
ant of form; nor ſhall be removed by certio- 
rari, till after determinarion in the ſeſſions. 

Feet. J. And if the offender ſhall: not have ſufficient 
goods whereon to levy the penalties, or ſhall not imme- 
diately pay or give ſecurity for the fame; the juſtice be- 
fore whom he ſhall be convicted may commit him to the 
exceeding fix months. 

. No perſon ſhall keep 


perſon 
ther 

Jaws of this realm; and if any perſon ſhall keep fuch 
houſe, or ſuffer any perſon to play at roly-poly, or other 


with cards or dice, already prohibited by the 


game with cards or dice, prohibited by law, he ſhall 
be liable to the penalties and proſecution as by the act 


of the 12 G. 2. c. 28. 
play at roly-poly, or 


Seck. 2. And if any perſon hall 
any game with cards or dice, prohibited by law, he ſhall 


ſentations to livings, plate, jewels, ſhips, goods, or other 


or to be deter- | 


— — 


into a recognizance before 
where the conviction was 
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be liable to the penalties and profecution as by the ſaid 


act of the 12 G. 2. | 
Sect. 4. And if any witneſs ſhall neglect or refuſe to 


appear upon ſummons, or thall refuſe to give evidence, 


or give falle evidence, tic ſhall foricit fiſty pounds by dil 
treſs, by warrant of the perſon iſſuing luci ſummons, 
and it he have not ſufficient goons whereon tv levy the 
fifty pounds, he ſhall be committed to the co:nmon ga 
for ſix months. 

ect. 5. No perſon, other than the plaintiff and deten- 
dant, ſhall be incapacitated from being a witneſs, rouch- 
ing any offence againſt the laws for preventing exceſſive 
and deceitful gaming, by reaſon of having played betted 


or ſtaked at any prohibited game. 


Seck. 7. And no privilege of parliament ſhall be allow 
ed to any perfon, againſt whom a profecution ſhall be 
commenced for the keeping any common gaming houſe 
or place for playing at any prohibited game. 

Stat. 25 Geo.2. cap. 36. fect. 2. Whereas the mul- 
titude of places of entertainment for the lower fort of 
people is a great cauſe of thefts and robberies, as they are 
thereby tempted to ſpend their {mall ſubſtance in riotous 
pleaſures, and in conſequence are put on unlawful me- 


ſures: In order therefore to prevent the ſaid temptation : 
to thefts and robberies, and to correct as far as may be 
the habit of idleneſ>, which is become too general over 


the whole kingdom, and is productive of much miſchiet 
and inconvenience: Be it enacted, Sc. that any houle, 
| room, garden or other place kept for publick dancing, 


| muſick, or other publick entertainment of the like kind, 


a. ad \ 


ed to 


| and afterwards be publick! 


| thorized 


every 


— 


in the cities of London and W:/tminſter, or within twenty 
miles thereof, without a licence had for that purpoſe, 
from the laſt preceding Michaelmas quarter · ſeſſions of the 
peace, to be holden for the county, city, riding, hberty 
or diviſion in which ſuch houſe, room, garden or other 
place is ſituate (who are hereby authorized and impower- 
grant ſuch licences as they in their ditcretion ſhall 
think proper) ſignified under the hands and ſeals of four 
or more of the juſtices there aſſembled, ſhall be deemed 
a diforderly houſe or place; and every ſuch licence ſhall 
be ſigned and ſealed by the faid juſtices in open court, 
y read by the clerk ot the peace, 
with the names of the juſtices ſubſcribing the 
ſame; and no-fuch licence ſhall be granted at any adjour- 
ned ſeſſions; nor ſhall any fee or reward be taken for 
any ſuch licence: And it ſhall and may be lawful to and 
for any conſtable or other perſon, being thereunto au- 
by warrant under the hand and ſeal of one cr 
more of his Majeſty's juſtices of the peace of the county, 
city, riding, diviſion or liberty, where ſuch houſe or 
place ſhall be ſituate, to enter ſuch houſe or place, and to 
ſeize every perſon who ſhall be found therein, in order 
that they may be dealt with according to law: And 
perſon keeping ſuch houſe, room, garden or other 
place, without ſuch licence as aforeſaid, ſhall forfeit the 
ſum of one hundred pounds to ſuch perſon as ſhall ſue 
for the ſame; and be otherwiſe puniſhable as the law di- 
refs in caſes of diſorderly houſes. | 
Se. 3. Provided, That in order to give notice what 


places are licenſed purfuant to this act, there ſhall be af- 


fixed and kept up in ſome notorious place over the door 
or entrance of every ſuch houſe, room, garden or other 
place, kept for any of the faid purpoſes, and ſo licenſed 
as aforeſaid, an inſcription in large capital letters, in the 
words following ; videlicet, LICENSED PURSUANT 
TO ACT OF PARLIAMENT OF THE TWEN- 
TY-FIFTH OF KING GEORGE THE SECOND; 


and that no ſuch houſe room, garden or other place, 


kept for any of the ſaid purpoſes, altho' licenſed as a- 


| foreſaid, ſhall be open for any of the ſaid purpoſes, 


before the hour of five in the afternoon; and that the 
affixing and keeping up of ſuch inſcription as aforeſaid, 
and the ſaid limitation or reſtriction in point of time, 
thall be inſerted in, and made conditions of every ſuch 
licence; and in caſe of any breach of either of the ſaid 
conditions, ſuch licence ſhall be forfeited, and ſhall be 
revoked by the juſtices of the peace in their next ge- 
neral or quarter · ſe ſſions, and ſhall not be renewed ; = 
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any new licence be granted to the ſame perſon or 
perſons, or any other perion on his or their or any of their 
behalf, or for their uſe or benefit, directly or indireQly, 

ing in any ſuch houſe, room, garden or other 
of the purpoſes aforeſaid. 


tor any 


| 


$2. 4. Provided, That nothing in this act ſhall extend 


conſtrued to extend to the theatres royal in Drury- 
lane and Covent-zarden, or the theatre commonly called 
the King's Theatre in the Hay-market, or any of them; 
nor to ſuch performances and publick entertainments as 
are or ſhall be lawfully exerciſed and carried on under or 
by virtue of letters patents, or licence of the crown, or the 
licence of the Lord Chamberlain of his Majeſty's houſhold. 


$ef. 5. And in order to encourage proſecutions againſt | 


ing bawdy-houſes, gaming-houſes or other 

— A Be 1 enacted, &c. That if any two 
inhabitants of any pariſh or place, paying ſcot, and bear- 
ing lot therein, do give notice in writing to any conſtable 
(or other peace officer of the like nature, where there 1s 
no conſtable of ſuch pariſh or place) of any perſon keep- 
ing a bawdy-houſe, gaming-houſe or any other diforder- 
ly houſe, in ſuch pariſh or place, the conſtable or ſuch 
| officer as aforeſaid, fo receiving ſuch notice, ſhall forth- 
with go with ſuch inhabitants to one of his Majeſty's juſ- 
tices of the peace of the county, city, riding, diviſion or 
liberty, in which ſuch pariſh or place does lie ; and ſhall, 


upon ſuch inhabitants making oath before ſuch juſtice, | 


that they do believe the contents of ſuch notice to be true, 
and entring into a recognizance in the penal ſum of twen- 
ty pounds each, to give or produce material evidence a- 


zainſt ſuch perſon for ſuch offence, enter into a recogm- | miffilipi or billiard tables, ſkittles, nine-pins or with any 


zance in the penal ſum of thirty pounds, to proſecute 
with effect ſuch perſon for ſuch offence, at the next gene- 
ral or quarter - ſeſſion of the peace, or at the next afſizes 
to be holden for the county in which ſuch pariſh or place 
does lie, as to the ſaid juſtice ſhall ſeem meet : And ſuch 
conſtable or other officer ſhall be allowed all the reaſon- 
proſecution, to be aſcertained by 


1. 


pariſh or place ſhall forthwith pay 
the ſum of ten pounds to each of ſuch inhabitants; and 
in caſe ſuch overſeer ſhall negle& or refuſe to pay 
ſuch conſtable or other officer ſuch expences of the pro- 


ſecution as aforeſaid, or ſhall neglect or refuſe to pay up- 


on demand, the ſaid ſums of ten pounds and ten pounds, 
ſuch overſeers, and each of them, ſhall forfeit to the 
perfon intitled to the ſame, double the ſum fo refuſed 
or neglected to he paid. = 
Sect. 6. Provided, That upon ſuch conſtable or other 
officer entering into ſuch recognizance to proſecute as 
aforeſaid, the laid juſlice of peace ſhall forthwith make 
out his warrant to bring the perſon ſo acculed of keeping 
a bawdy-houſe, gaming-houſe or other diſorderly houſe, 
before him, and ſhall bind hun or her over to appear at 
ſuch general or quarter- ſeſſions or aſſizes, there to aniwer 
to ſuch bill of indictment as ſhall be found againſt him or 
her for ſuch offence. 
if in his diſcretion he thinks fit, likewiſe demand and 
take ſecurity for ſuch perſon's good behaviour in the 
mean time, until the faid indictment ſhall be tound, 
heard and determined, or be returned by the grand jury 
not to be a true bill. | 
Sect. 7. Provided alſo, That in caſe ſuch conſtable 
ſhall negle or refuſe, upon ſuch notice, to go before 
any juſtice of the peace, or to enter into ſuch recogni- 


zance, of ſhall be wilfully negligent in carrying on the 
laid proſecution, he ſhall for every ſuch offence forfeit 


the ſum of twenty pounds to each of ſuch inhabitants, 


ſo giving notice as aforeſaid. 

ect. 8. And whereas, by reaſon of the many ſubtle 
and crafty contrivances of perſons keeping bawdy-houſes, 
gaming-houſes or other diſorderly houſes, it is difficult to 


prove who is the real owner or keeper thereof, by which 


means many notorious offenders have eſcaped puniſh- 


And ſuch juſtice ſhall and may, | 


—— * * 


quors ſhall be fold ; 


until he ſhall 


ts 


At 
any time hereaficr appear, act or behave him or he#- 
ſelf as maſter or mittre!s, or a> the perfon having the 


* 
-A 


care, government or management cf any bawdy-houſe; 


gaming houſe or other diſorderly houſe, ſhall be deemed 


and taken to be the keeper therevt, and ſhall be liable 


to be proſecuied and puniſhed as ſuch 
he or ſhe ſhall not in fact be ther 
thereof. | 

See. 9. Provided nevertheleſs, That upon any ſuch 
proſecution againſt any perion for keeping a bawdy- 
houſe, gaming-houſe or other diſorderly houſe, any perion 
may give evidence againſt the defendant, or on behalt 
of the defendant in ſuch profecution, notwithſtanding his 
or her being an inhabitant pariſhioner of the faid pa 
riſh or place, or having entered into fuch recognizance 
as aforeſaid. 

Sect. 10. And no indictment which ſhall be pref 
againſt any perſon for keeping a bawdy-houfe, gaming- 
houſe or other diſorderly houſe, ſhall be removed by an 


» notwithſtanding 
eal owner or keeper 


| writ of certiorari into any other court; but ſuch indict- 


ment ſhall be heard, tried and finally determined at the 
ſame general or quarier- ſeſſiun or aſſizes, where ſuch in- 
ditment ſhall have been preferred (unleſs the court ſhall 
think proper, upon cauſe ſhewn, to adjourn the ſame) ; 


any ſuch writ or allowance thereof notwithſtanding. 


Stat. 30 Ce. 2. cap. 24. ſeat. 14. It any perion li- 
cenſed to fell any forts ot liquors, or who ſhall fell or 
ſuffer the ſame to be ſold in his houſe, outhouſe, ground 
or apartment thereto belonging, ſhall knowingly ſuffer 
any gaming with cards, dice, draughts, ſhuffiz-boards, 


other implement of gaming, in his houſe, outhoule, 
ground or apartment thereto belonging, by an 


y journey- 
men, labourers, ſe:vants or apprentices; and ſhall 


be 
convicted thereof on confeſſion, or oath of one witneſs 


before one juſtice, within fix days after the offence com- 
mitted ; he ſhall forfeit for the firſt offence forty ſhillings, 
and for every other offence ten pounds, by diſtreſs by 
warrant of ſuch juſtice; three-fourths of which ſhalt be 


to the-churchwardens for. the uſe of the poor, and one 
| fourth to the informer. - 


Sect. 15. And if any journeyman, labourer, appren- 
tice or ſervant, ſhall game in any houſe, outhouſe, 

or thereto belonging, wherein li- 
and complaint thereof ſhall wg Art 
on oath before one juſtice where the offence ſhall be 
committed; he ſhall iſſue his warrant to the conſtable or 
other peace officer of the place- wherein the offence is 
charged to have been committed, or where the offender 
ſhall refide, to apprehend and carry the offender before 
ſome juſtice of the place where the offence ſhall be corn 
mitted, or where the offender ſhall reſide; and if ſuch 
perſon ſhall be convicted thereof by the oath of one wit- 


| nels or confeſſion, he ſhall forfeit not exceeding twenty 


ſhillings, nor leſs than five ſhillings, as the juſtice ſhall 
order, every time he fhall ſo offend and be convicted as 
aforelaid ; one fourth to the informer, and three tourths 
to the overſeers for the uſe of the poor; and if he ſhall 


not forthwith pay down the ſame, fuch juſtice ſhall com- 


mit him to the houſe of correction or ſome other priſon 
of the place where he ſhall be apprehended, to be kept to 
hard labour for any time not exceeding one month, or 
pay the forteiture. 5 

Seft. 10. And any juſtice, unto whom complaint upon 
oath ſhall be made ot any offence committed againſt this 
act, ſhall iſſue his warrant for bringing before him or 


the proſecutor or of the perſon accuſed, and who will not 
voluntarily appear, he ſhall iſſue his ſummons to convene 

him to give his evidence; and if he ſhall naglect or retute 
to appear on ſuch ſummors,' and no juſt excuſe ſhall be 
offered, then (on proof upon oath of the ſummons having 
been duly ſerved upon him) he ſhall iſſue his warrant to 


ment; Be it enacted, Sc. That any perſon who ſhail at bring ſuch witneſs before him; and on his appearance, it 
; 


be 
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de tall refuſe to be examined on oath, without offer- 


ing juſt cauſe for ſuch refuſal, the juſtice ſhal! commit 
him to the publick priſon for any time not exceeding 
by . perſon charged oath with being 

Sect. 17. no s charged on wi 
gvilty of — ot the offences puniſhable by this act, and 
which th.!l require bail, ſhall be admitted to bail before 
twenty-tour hours notice at leaſt, ſhall be proved by oath 
to have been given in writing to the protecutor, of the 
names and places of abode of the perſons propoled to be 
bail for any ſuch offender or offenders, unleſs the bail 
offered ſhall be well known to the juſtice or juſtices, and 
he and they ſhall approve of them; and every ſuch of- 
fender and offenders, who ſhall be bound over to the 
general quarter- ſeſſions of the peace, or gaol-delivery 
of the county, city or town, wherein the offence charg- 
ed on him ſhall have been committed, to anſwer any 
ſuch offences puniſhable by this act, ſhall be tried at ſuch 
general quarter-ſeſſions of the peace, or ſeſſions of oyer 
and terminer and gaol-delivery which ſhall be held next 
after his, her or their being apprehended, unleſs the court 
ſhall think fit to put off the trial on juſt cauſe made 
out to them. | 

Se. 18. And in all proceedings on this act, any per- 
lon ſhall be admitted to be a witneſs, notwithſtanding his 
be ng an inhabitant of the place wherein the offence ſhall 
have been commitied. 

$e#. 19. And the juſtice before whom any perſon 
ſhall be convicted upon this aQ, ſhall cauſe the con 


viction to be drawn up in the form or to the effect fol- 


jou ing: 


E it remembred, that an this — day of 
ben wit. } B in the — year of bis Majeſty's 
reign, A. B. is convifted befire me ———— one of bu Aa- 
Jeſty's juſtices of the peace for the ſaid county 
or for the —— viding or diviſion of the ſaid county of 

the city, liberty, or totun of ——— (as the 


the records; 


upon 
mitted to the next ſeſſions, to be filed | 
and if any perſon ſhall appeal to the ſaid ſeſſions the juſ- 


tices there ſhall, upon receiving the ſaid conviction, 
proceed to hear and determine the matter. | 
S. 20. And no cer i. rari ſhall be granted, to remove 
any proceedings on this act. 5 
Set. 21. And if any perſon convicted of any offence 
puniſhable by this act, ſhall think himſelf aggrieved by 
the judgment of the juſtice before whom he ſhall have 
been convicted, he may appeal to the next ſeſſions, and 
the execution of the judgment ſhall in ſuch caſe be ſuſ- 
pended ; the perſon convicted entering into recognizance 
at the time of the conviction, with two ſureties in double 
the ſum he ſhall have been adjudged to pay, upon con- 
dition to proſecute ſuch appeal with effect, and to be 
| forthcoming to abide the judgment and determination of 
the ſaid ſefſions; and the ſeſſions ſhall award ſuch coſts 
as ſhall appear juſt and reaſonable to be paid by either 
| E and if the judgment ſhall be affirmed, the appel- 
t 


ant ſhal 

feited, together with ſuch coſts as the court ſhall award, 

or in default thereof ſhall ſuffer the pains and penalties 

by this act inflicted upon perſons reſpectively who ſhall 

negle& to pay or ſhall not pay the torfeitures by this act 
pk 


_— And no perſon puniſhed by this act, ſhall be 
puniſhed by any other law. 


2. Afions and pleadings. 


In debt A. won 801. at one meeting of B. and for 
which B. gave ſecurity, and then they appointed another 
meeting, and J. won 701. more of B. the queſtion was, 


whether this was within the ſtatute. The court was di- | 


vided, which the plaintiff perceiving, diſcontinued his 


| immediately pay the ſum adjudged to be for- 


; 


mt. 


Z — mn. AS 6 


„ . 


— 


— 


— — 


„* 


8. B. R Stanhope v. Smith. 


ment. Fort 


Cbancy, S. P. becauſe it wanted conſideration; i 


| Walker v. Walker. 1 Salk. 
| Med. 129. Paſch. 3 | . 1 
| withſtanding the caſe of Eccleflon v. Lewin ; for per Holt 


| ſideration can raiſe a debt. Jbid. 129. 


1357. contra. 
tus will not lie on a wager, or money won at play: But 


{upport 
| "_ 1 Geo. B. R. 
fendant 


G A 


action; but the better opinion was, that it was. not 
within the ſtatute; tho” if it had been pleaded, that the 
ſeveral meetings were poſitively appointed to elude the 
ſtatute, it might be otherwiſe. 2 od. 54. Hill. 25 
Car. 2. C. B. Hi! v. Pheaſant. 
A. wins 100 L of B. at play, and 4. owing C. 1007. 
brings C. to B. who own'd the debt, and B. gave C. 
a bond for the 100 4. C. not being privy to the matter, 
accepted the bond, and afterwards put it in ſuit. The 
obligor pleaded the ſtatute, bat the plaintiff diſcloſing the 
whole matter, the court were of opinion upon demurrer, 
that it was not a caſe within the ſtatute; and gave judg- 
ment for the plaintiff. 2 Mad. 278. Mich. 29 Car. 2. 
C. B. Anon. 

In debt upon articles for 100 J. won at a horſe- race, 
defendant pleaded the covenants, by which it was farther 
agreed, that the plaintiff, at the requeſt of the defen- 


NI 


dant, would run his horſe again, at another day and 
place for 200 4. more, and then pleads ihe ttatute; the 


plaintiff replied, that the defendant did not make ſuch 
requeſt. But upon demurrer the defendant had judg- 

the ſtatute allows the loſing of a 
100 J. yet in this caſe the 100 J. was not loſt [before] a 
ſecurity given to run for more. And though there was 
but 100 L aQually loft, yet the contract being [origi- 
nally] made for more, it was void for the whole ab ini- 
tio, and can't be made good by the ſubſequent event. 2 


Lev. 94. Mich. 25 Car. 2. B. R. Eqdgebury v. Refendale. 


Vent. 253. S. C. by name of Hedgeborrow v. R:fſenden. 
Where the contract is intire, tho” the wagers are diſtinct, 


yet no part of the money is recoverable. 3 Salk. 175. 


_ cites Roſlington's caſe. The cafe of Edgebury v. Ro ſin- 


dale, cited 5 Mad. 352. in the caſe of Stanhope v. Smith, 


is ftated to have been upon articles of agreement con- 


cerning the horſe- match, wherein the detendant agreed 
to run four heats, at ſeveral days for 40 J. each heat; 
and this was held by my Lord Hale to be but one agree- 
ment, though to be run at ſeveral times, and the defen- 


dant in that cafe had judgment. 


Indeb. af. lies not for money won at play, but there 
ought n ſaid by two of 
judges ial pleading, a 
e 


but 


. Per Holt Ch. J. 5 Med. 14. in 
Salk 3. d's caſe. $. 
Anne, not- 


| Ch. J. there is no way in the world to recover money 
won at play, but by ſpecial aſſumpſit. And the action 


ſhould be brought upon the agreement of the parties. 
"Tis true, when two agree to play for ſo much money, 
that is an actual promiſe ; but if either win there is no 
debt ariſes; for nothing but a meritorious valuable con- 
12 Med. 81. S. 
F. But for money ſtaked on a wager, it lies; being in 
a third perſon's hands, the winning the wager deter- 
mines the property. 2 Show. $2. contra. v. 
Sterne. 3 Lev. 118. contra. Eggletan v. Lewin, 2 Vent. 
v. Colebatch. A general indebita- 


it muſt be laid by way of mutual promiſes ſpecially, and 
ſo judgment was reverſed. But the 2 


by gi. 
ving ſo eaſy a remedy: And though the precedent of 


| . preſs promiſe will 
an aQion. Fer Parker Ch. J. 10 Ad. 312. 
an action upon a note for money won at play, de- 

pleaded the ſtatute, and ſet forth, that at one 
ſitting he loſt 85 E to the plaintiff, and 40 1. more to . 
But upon demurrer, judgment was given for the plaintiff ; 
for the ſtatute intends a remedy where more than 100 J. 
is loſt to one perſon, and at one fitting ; but if it be loſt 
to ſeveral it is not within the act. 5 Med. 35 . Trin. 


As 


97 EE TY Sy: 


o TH 9 7 


T3: = R . nnen. 


gf recuſancy there is no other j 
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is if A loſes 98 L. to B. and B. refuſing to play any 
33288 7 loſes 10 J. to C. at the ſame ſitting, 

this ſhall not defeat B. of the money which he law- 
— won. 5 Mad. 35 2. ia the caſe of Stanbope v. Smith. 
This ſecond ſoſing being done on purpoſe to avoid the 
firſt debt of the 95 J. B. may ſet out the fraud ſpecially, 
and ſo avoid it. 12 Mod. 258. in the caſe of JFalker v. 
Walker. But Tin. 28 Car. 2. B. R. where A. had loſt 


' to B at one fort of game 90/. and to C. at another fort 


of game L and to D. at another fort of game 60/. 
n an ation of debt on bond brought [for one of 
the ſums, ] defendant pleaded the ſtatute, and that he loſt 
the ſeveral fums as above, at the ſame time; it was 
demurred to, becauſe it did not 1, that the ſeveral 
winners were parties together, or in truſt for one another, 
and that the ſtatute only voids debts won, where they are 
parties or truſted for each other, and not to different 
But it was adjudged for the defendant, the 
| to be extended againſt play. 3 Leb. 671. 
Hudſon v. Malin. 
In an action for money won at play, the firſt count 


was laid properly upon mutual promiſes, and the ſecond 


count was ue etiam ad ludum prediftum lucrifectt, 
&c. — — — ; after verdict for the plain 
iff, j nt was ſtaid. Lord Raym. 1034. 
1 brought for 80 J. the defendant 


the gaming · at, which ſays that he ſhall forfeit five 


times the value, to be recovered by a common informer, 


upon conviction. And it was moved, that a fine ſhould 
be ſet upon the defendant, if he refuſed to ſpeak with 
the informer. Sed per curiam; All the judgment we can 


ive is, quod convietus eff; and a new action muſt de 


t that j t for the forfeiture, which 

was thought ſufficient to deter the offenders. In the caſe 

judgment. Lutw. 159, 

162. 5 Med. 431. Cre. Car. 504. Co. Ent. 362. The 

defendant was diſcharged without any fine or colts. Stran. 
1048. | | 


For more learning on this ſubject, ſee 14 Vin. Abr. tie. 

Gaming. See LorTzry, PLars and Gals. 
 GANG-DAYS, {Dies lftrationis,) and gang- weeks, 
r mentioned in the laws of King Athelftan. See Roc a- 


TION-WEEK. 


GAOL, (Gaala, Fr. geale, i. e. caveela, a cage for 
birds) Is uſed metaphorically for a priſon. Cowe!l!. 


1. By what authority gaols are erefted; to whom they be- 
ang, and who are ta be at the charge of repairing them. 
2. To what place e * Supa 1 
3. At whoſe charge priſeners are to be carried to gaol; 
how they eve t be fot on work, and bow maintained 


| 4- Of the offence of breaking gaol. 
1. By what authority gaols are erected; to whom they be- 
long, and who are to be at the charge of repairing them. 


Gaols are of ſuch univerſal concern to the publick, that 
none can be ereted by any leſs authority than an act of 
parliament. 2 Inſt. 705. Hence the coroner is to in- 
quire of the death of all perſons whatſoever who die in 
priſon, to the end that the publick may be fatisfied, whe- 
ther ſuch perſons come to their end by the common 
courſe of nature, or by ſome unlawful violence, or unrea- 
ſonable hardſhips, put on them by thoſe under whoſe 
power they were confined. 3 Inſt. 52, 91. 
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Allo all priſons and gaols belong to the King, althougli 
2 ſubje& may have the cuſtody or keeping of them. 2 
100 


And to this purpoſe, by the 5 H. 4. cap. 10. reciting; 


That divers conſtables of caſtles within the realm, 


being afligned juſtices of the peace by the King's com- 
— had by colour of ſuch commiſſion uled to take 
people to whom they bore evil will, and impritoned them 
within the ſaid caſtles, till they have made fine and ran- 
ſom with the ſaid conftables for their deliverance; and 
thereupon it is enacted, that none be impriſoned, by any- 


| Juſtice of the peace but only in the common gaol, ſavi 
| to the lords and others, which have gaols, their franchiſe 


in this caſe. | 
And it hath been holden, that the King's grant, ſince 
this ſtatute, to private perſons to have the cuſtady of pri- 
ſoners committed by juſtices of peace, is void; and that 
the ſheriff ſhall have the cuſtody of all perſons taken by 
virtue of any precept or authority to him directed, not- 
withſtanding any grant by the King of the cuſtody of pri- 
ſoners to another perſon. 1 And. 345. 4 Co. 34.a. 9 
Co. 119. Cre. Eliza. 829, 830. | 
Alſo it is ſaid, that none can claim à priſon as a fran- 
chiſe, unleſs they have alſo a gaol-delivery; and that 


| therefore the dean and chapter of We/tminſter, tho they 


have the cuſtody of the Gatebouſe priſon, yet as they 
have no gaol-delivery, they muſt ſend a kalendar of the 
28 to Newgate. 1 Salk. 343. Farefl. 31. per Holt 


By the 14 Ed. 3. cap. 10. it is enaQted, © In the 
right of the gaols, which were wont to be in ward of the 
ſheriffs, and annexed to their bailiwicks, it is aſſented and 
accorded that they ſhall be rejoined to the ſheriffs; and 
the ſheriffs ſhall have the cuſtody of the ſame gaols as be- 
fore this time they were wont to have, and they ſhall put 
in ſuch under-keepers for whom they will anſwer. This 
ſtatute is confirmed by 19 Hen. 7. cap. 10. 

By the 3 Geo. 1. cap. 15. None ſhalt purchaſe the 
office of gaoler, or any other office pertaining to the high 
ſheriff, under pain of 500 l. 

And a gaoler in faQ, is as much puniſhable for a miſde- 
meanor in his office, as if he were a rightful gaoler. 2 
Hawk. 134. 

Altho? divers lords of liberties have the cuſtody of pri- 


| fons, and ſome in fee, yet the priſon itſelf is the King's pro 


bono publico, and therefore it is to be repaired at the com- 
mon charge. 2 Inff. 589. 

But the matter is now regulated by the tat. 11 & x2 
V. 3. cap. 19. by which it is enaQted, © That it ſhall 
and may be lawful for the juſtices of the peace, or the 
greater number of them, within the limits of their com- 
miſſions, upon preſentment of the grand jury or grand ju- 
ries, at the aſſiſe, great ſeſſions, and general gaol delivery 


| held for the ſaid county, of the inſufficiency or incon- 
veniency of their gaol or priſon, to conclude and agree 


upon ſuch ſum or ſums of money, as upon examination 
of able and ſufficient workmen ſhall be thought neceſſacy 
for the building, finiſhing or repairing a publick gaol or 


| gaols, belonging to the ſhire or county whereof they are 


uſtices of the peace; and by warrant under their hands 


| and ſeals, or under the hands and ſeals of the 


number of them, by equal proportion, to diſtribute and 
charge the ſum to be levied for the uſes aforeſaid, upon 
the ſeveral hundreds, laths, wapentakes, rape, ward, or 


other diviſions of the ſaid county; and the juſtices of 


peace are hereby authoriſed and impowered at the general 
quarter · ſeſſions, held for the reſpeQive diviſion of the ſaid 
county, to direct their warrants or precepts to high con- 
ſtables, petty conſtables, bailiffs, or other officer or offi- 
cers, as they in their diſcretion thall think moſt conve- 
rient, for levying and collecting ihe ſame. Revived and 
continued for ſeven years by the 10 Ann. cap. 14. and 
made perpetual. | a 
And it is further enacted by the faid ſtatute, ſe. 2. 
“ That if any perſon ſha'! retuic or neglect to pay his or 
their aſſe ſſment, by the (pace of four days after demand 
thereof by the proper office: appointed to collect the ſame, 
or 9 convey away his or their goods or eſtate, where- 
0 
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by the clerks of the peace of the reſpeAlive counties and | 


in manner aforeſaid. s 
4. Of the offence of breaking priſen. 
The offence of breaking a or priſon, by the Com- 
mon law was no leſs than L and this whether the 
were committed in a criminal or civil caſe, or whe- 


ther he were aQually within the walls of the priſon, or | 


only in the ſtocks, or in the cuſtody of any perſon who 

had lawfully arreſted him, or whether he were in the 

King's priſon, or one belonging to a lord of franchiſe. 
2 Inſt. 589. Staundf. P. C. 31. Cre. Car. 210. 
But now by the ſtatute 1 Ed. 2. fl. 2. The | 

the law is relaxed, and the breaking of priſon is only fe- 

lony, as therein declared. 2 lf. 589. 
Stat. 1 Ed. 2. ff. 2. Concerning priſoners 


none from henceforth that breaketh priſon ſhall have 
judgment of life or member for breaking of priſon only, 
except the cauſe for which he was taken and impriſoned 
did require ſuch judgment, if he had been convict there- 
upon according to the law and cuſtom of the realm; al- 
beit in times paſt it hath been uſed otherwiſe.” . 

In the conſtruction of this ſtatute, the following opint- 
ons have been hulden ; | 

That any place whatſoever, wherein a perſon under a 
lawful arreſt for a ſuppoſed capital offence is reſtrained 


from his liberty, whether in the ſtocks or ſtreet, or in the | 


common gaol, or the houſe of a conſtable or private per- 
lon, or the priſon of the ordinary, is a priſon within the 
ſtatute. 2 Inſt.589. Dyer 99. pl. 60. Crom. 38. Cro. 
Car. 210. Hale P. C. 107. 


That if the party who breaks from priſon were taken 


on a capias on an indictment or appeal, it is not material, 
whether that of which he is accuſed, were in truth com- 
mitted or not, for there is an accuſation againſt him on 
record, which makes the commitment lawful, be he ever 
ſo innocent. 2 Inft. 390. Hale P. C. 10g. 

Alſo if an innocent perſon be committed by 
mittimus on-ſuch ſuſpicion of felony, actually done by ſome 
other, as will juſtify his impriſonment, though he be nei- 
ther indicted nor „ he is within the ſtatute if he 
break the priſon, for that he was legally in cuſtody, and 
ought to have ſubmitted to it till he had been diſcharged 
by due courſe of law. Hale P. C. 109. 2 Inft. 590. 
Dyer 99. pl. 60. Cromp. 38. a. | 

But if no felony at 
neither indicted or appealed, no mittimus for ſuch a ſup- 
poſed crime will make him guilty within the ſtatute 
breaking the priſon, for that his impriſonment was unj 


tifiable. Hale's P. C. 109. 2 Inf. 590. cont. 2 Leen. | 


166. | | | 
Alſo if a felony were done, yet if there were no juſt 

cauſe of ſuſpicion either to arreſt or commit the party, 
and the mittimus be not in ſuch form as the law requires, 


his breaking of the priſon cannot be felony, becauſe the | 


lawfulneſs of impriſonment, in ſuch caſe, depends wholly 
on the mittimus, which, if it be not according to law, the 
impriſonment will have nothing to ſupport it. 2 Inf. 
591. H. P. 109. but for this fee Med. 2 Hawk. 
P. C. 124-5. 
That there muſt be an aQual breaking, for the words 
felonice fregit priſonam, which are nece in every in- 
ditment tor this offence, cannot be ſatisfied without ſome 
actual force or violence; and therefore if the priſoner, 
without the uſe of any violent means, go out of the pri- 
fon doors, which he finds open by the negligence or con- 
ſent of the.gaoler, or if he eſcape thro? a breach made by 
others without his privity, he is guilty of a miſdemeanor 
only, and not of felony. 2 luft. 589. Hale's P. C. 108. 
Staundf. P. C. 31. 
Nor will the breaking of priſon, which is neceſſitated 
by any accident, happening without any default of the 
priſoner, as where the priſon is fired by lightning, or 


otherwiſe, without his privity, and breaks out to ſave his. | 


lite, come within the ſtatute. Plow. 136, 2 Infl. 590. 
Hale's P. C. 108. ** 


ſeverity of 


which break | 
priſon, our Lord the King willeth and commandeth, that | 


a lawful | 


all were done, and the party be 


the impriſonment be for any offence made ca- 


priſon is as 
if the offence had always . 
for which a man is com- 


become felony by a matter 
committed for having dange- 
„ who afterwards dies, breaks the 


— Hale P. C. 108. 2 Hf. 591. Plow. 
258. 

Alſo it ſeems the better opinion, that if the offence, 
for which the party was committed, be in truth but a 
treſpaſs, the calling it felony in the mittimus, will not 
make the breaking of the priſon amount to felony ; and 
that on the other fide, if the offence were in truth a ca- 
pital one, the calling it a treſpaſs in the mittimus will not 
bring it within the ſtatute; for the cauſe of the impri- 
ſonment is what the ſtatute regards, and that is the of- 
| fence, which can neither be leſſened nor increaſed by a 


|| miſtake in the mittimus. But for this ſee 2 Hawk. F. C. 


126-7. 
That the breach of priſon by a perſon attainted is 
within the ſtatute, tho” his crime doth not now require 
J , becauſe it hath been given already, where- 


any judgment 
dy he is out of the ſtrict letter of the ſtatute, but el 
till within the meaning of the words. 2 Hat. F. 


127. 

That the offence of breaking priſon is but felony, 
whatſoever the crime were for which the was com- 
mitted, unleſs his intent to favour the 


which he is committed, becauſe the priſon is a 
diſtinct i offence; but the ſheriff's return of a 
| breach of priſon is not a ſufficient to arraign a 


man without an indictment. 2 Hawk. P. C. 127—8. 


. The duty and power of gaolers and keepers of priſons. 
2. For what offencez they ſhall forfeit their offices. 


A gaoler is conſidered as an officer relating to the ad- 
| miniſtration of juſtice, and is ſo far under the protection 
| of the law, that if a perſon threatens him for keeping a 
| priſoner in ſafe cuſtody, he may be indicted and fined, 
and impriſoned for it. 2 Rol. Abr. 76. mo 
If a criminal endeaveuring to break the gaol, aſſault 
the gaoler, he may be lawfully killed by him in the af- 
fray- Fend. 23. 1 Hawk. P. C. 71. 
the duties injoined gaolers by a& of parlia- 
ment, and the abuſes for which + they are 
| puniſhable, the Common law ſubjects them to fine and 
impriſonment, as alſo to the forfeiture of their offices, for 
| groſs and palpable abuſes in the execution of their offices, 
ſuch as ſuffering priſoners to eſcape, barbarouſly miſuſi 
2 Sc. 9 Co. 50. Raym. 216. 2 Haff. 381. 
44. 
By the 14 Ed. 3. cap. 10. If any keeper of a pri- 
under-keeper, by too great dureſs of — 


ſon or 
| ment, and by pain, make any priſoner „ 


G A O 

his ward to become an appellor againſt his will, he is 
guilty of felony. ons 

In the conſtruction of this ſtatute it is ſaid to be no 
way material, whether the approvement be true or falſe, 
or whether the appellee be acquitted or condemned; but 
at law this offence was eſteemed a miſpriſion only, unleſs 
the appellee were hanged by reaſon of the appeal. Staund. 
P. C. 36. 3 nfl. 91. 


| all other 
Alſo gaolers are puniſhable by attachment, as — 


officers are, by the courts to which they more i 
for any groſs mildeddvioue in their offices, 
or contempt of the rules of ſuch courts, and puniſha- 


times paſt, ſheriffs and gaolers of gaols would not receive 
thieves, perſons appealed, indicted or found with the man- 
ner, taken and attached by the conſtables and townſhips, 
without taking great fines and ranſoms of them for their 
receipt; whereby the ſaid conſtables and townſhips have 
been unwilling to take thieves and felons becauſe of ſuch 


extreme charges, and the thieves and felons the more en- 


couraged to offend ; it is enaQted, © That the ſheriffs 
and gaolers ſhall receive, and ſafely keep in priſon from 
henceforth fuch thieves and felons, by the delivery 
of the conſtables and townſhips, without taking an) 
thing for the receipt; and the juſtices to deliver the gaol, 
ſhall have power io hear their complaints, that will com- 
plain againſt the ſheriffs and gaolers in ſuch caſe, and 
moreover to puniſh the ſheriffs and gaolers, if 
found guilty. By 6. cap. 10. a gaoler 
That 
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government of priſons, be ſigned and confirmed 

Lord Chief Juſtices and Lord Chief or any 
them for the time being ; and the juſtices of 
London, Middleſex and Surrey; and by the j 
ſeveral circuits, and juſtices of the peace, for the 
being, in their ſeveral precincts, and fairly written and 


15 
l 


: 
1 


hung up in a table in every gaol and priſon, and likewiſe | 
be regiſtered by each and every clerk of the peace within | 
his or their particular juriſdiction ; and after ſuch; eſta- 


bliſhment, no other or greater fee or fees, than ſhall be 
ſo eſtabliſhed, ſhall be demanded or received. 

And by the faid ſtatute /ef?. 13. it is enacted, That 
it ſhall not be lawtul hereatter tor any ſheriff, gaoler or 
keeper of any gaol or priſun, to put, keep or lodge pri- 
' foners for debt and felons together in one room or 
chamber, but that they ſhall be put, kept and lodged ſe- 


parate and apart one from another in diſtin rooms; | 


_ pain that he, ſhe or they, which ſhall offend againſt 
is act, or the true intent and meaning thereof, or any 
part thereof, ſhall forteit and loſe his or her office, place 
or employment, and ſhall forfeit treble damages to the 
party grieved, to be recovered by virtue of this aQ. 


2. For what offences they ſbull forfeit their offices. 


It ſeems clearly agreed, that a gaoler by ſuffering vo- 
luntary eſcapes, by abuſing his priſoners, by extorting un- 
22 tees trom them, or by detaining them in gaol 

ter they have been legally diſcharged, and paid their juſt 

Vol. II. Ne. 83 * a 


fees, forfeits his office ; for that in the grant of every 
office it is implied, that the grantee execute it faith- 
fully and diligencly. Co. Lit. 233. 9 Ce. 5. 3 Med. 14 
As where the King granted to the abbot of St. 1 
ban to have a gaol, and to have  gaok delivery; and 
divers perſons were committed to that gaol for . 
and becauſe the abbot would not be at coſt to make a 


* — 


that the abbot had for that cauſe forfeited his franchiſe, 
—_— the ſame might be ſeized into the King's hand. 
2 ſe. 43 

So the Lady Broughton, keeper of the Gatehouſe priſon 
in Weſtminſter, was informed againſt; and upon Not 
guilty pleaded, ſhe was found guilty ; and her crime was 
extortion of fees, and hard uſage of the priſoners in a 
molt barbarous manner; and atier ſhe had by her coun- 
tel moved in arreſt of judgment, and could not prevail, 
ſhe had judgment given againſt her, viz. ſhe was fined 
one hundred marks, removed from her office, and the 
cuſtody of the priſon was at preſent delivered to the ſhe- 
riff of Middleſex, till the dean and chapter ſhould farther 


within this kingdom, ſhall take any ſum of money, re- 
ward or gratuity whatſoever, or Gate for the tame, 
to procure, „ connive at, or permit eſc and 
ſhall be thereof lawfully convicted, the fad — 
warden, or their reſpective deputy or deputies, or 


a 


other keeper of any priſons as aforeſaid, ſhall for every 

n offence fort the ſum of 5001. and bis aid office, 
and be for ever after incapable of executing any ſuch 

| It hath been reſolved, that a forfeiture by a gaoler 
who hath ny 0 
not aſſect him 

but 

and not 
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ſeveral perſons to whom the inheritanc 
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queſtered, ſeiſed or extended to make ſatisfaction for 
ſuch forfeitures, eſcapes or miſdemeanors reſpeQively, as 
if permitted, ſuffcred ur committed by the perſon or per- 
ſons themſelves, or either of them, in whom the reſpec- 
tive inheritances of the ſaid priſons ſhall then be. See 
title PRIison, Escar. 
| GAOL-DELIVERY. See JusTiczs or GAoL-pa- 
LIVERY. | 
GARA, A meaſure or ſmall quantity of ground 
Et in prato juxta Bereford ſex acras & duas garas, &fc. 
Mon. Ang]. tom. 3. par. 2. pag. 29. 
| GARB, (Garbo, from the Fr. gerbe, a ſheaf ) Signifies - 
a bundle of ſheaf of corn. Charta de Foreſta, cap. 7. 
And gerba ſagittarum is a ſheat of arrows, containing 
twenty-four, otherwiſe called hf ſogittarum. Shene, 
verbo, Garba. De omni annona decima garba Deo debita 
. LL. Edwardi Conf. cap. 8. It is ſometimes ulcd for 
| all manner of corn and grain that is uſually bound in 
ſheafs, as decime garbarum. Garba is allo taken for an 
| handtul, viz. Garba aceris fit ex triginta peciis.  Fleta, 
lib. 2. c. 12. Cowell, edit. 1727. 
p p GARBLEFS, 


GAR 


GARBLES; in flat. 23 Fac, 1. cap. 19. Signifies the | 


duſt, foil or uncleanneſs- that is ſevered from ſpice, 


Se. 
* G OF BOWSTAVES, in flat. 1 K. 3. cap. 


1. Is the ſorting or culling out the 
— fpice is nothing but to purify it from 
droſs and duſt that is mixed with it. It may ſeem to 
ceed from the Italian gerbo, that is fineneſs, neatnels : 

n 
g 


cap. 19.) 
London, who may enter into any ſhop, warehouſe, &c. to 
view and ſearch drugs, ſpices, &c. and to garble the lame, 


Is an officer of great antiquity 


alf in R. 2. pag. 
GARCIO, (Fr. - - 47 74 a ftripli 


ng, 4 | 
Pla. Cor. 21 EA. 1. Garcio flole, groom of the to 
the King. Cowell, edit. 1727. 
GARCIONES and GARCINAE, The baggage of 2n 
army, fo called a Garcionibus foe militum famulis : Wal- 
fingham,.pog. 242. For garciones are thoſe ſervants which 
— | 


lphus, 


GAD, GARDIAN. See Guard and GuARDIA. 


orfolk. Id. 
GARIOSILLI, but more truly CARYOPHYLLI, 
Is that fort of ſpice we call cloves. Corpell, edit. 1727. 
GARLANDA, A chaplet, a cornet, a garland. — 
Ceoronula aurea, que vulgariter garlanda dicitur redimi- 


tus. Mat. Pariſ. an. 1247. 
GARNESTURA, Garniture, furniture, 


* | 144 
ammunition, and other implements of war. Mar. Par. 


ſub ann. 1250. 


GARNIAMENTUM, Garniſh, trimming, or any 


— OP clothes or wearing apparel. Men. Ang. 
2. P. . 

GARNUH, As to garniſb the heir, that is, to warn 
the heir. 27 Eli. c. 3. | 

GARNISHEE, Is taken for the party in whoſe hands 
money is attached, within the liberties of the city of Lon- 
don, ſo uſed in the ſheriff of London's court, becauſe he 
has had garniſhment or warning not to pay the money, 
but to appear and anſwer to the plaintiff- creditor's ſuit. 
Cowell, edit. 1727. See ATTACHMENT. 

GARNISHMENT, (from the Fr. garnir, to furniſh 
to provide with, ) In a legal ſenſe ſignifies a warning given 
io one for his appearance, for the better furniſhing of the 


cauſe and court; for example, One is ſued for the de- 


tinue of certain evidences and charters, and faith, that 


the evidences were delivered to him not only by he 


plaintiff, but anotker alſo, and therefore prayeth, that that 
other may be warned to plead with the plaintiff, whether 
the conditions be performed or not; and in this petition 


DomesDar ; tis written in Spelman's Gleſ. Gerſuma. 
See GrRSUMA. | 
GARTER, (Gorterium, in French jartier, i. periſ- 
 celis faſcia peplitaria) Signifies in divers ſtatutes and elie- 
where, a ſpecial garter, 


being the enſign of a great and 
called Garter, be- 
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See a very ingenious and elaborate Treatiſe on this Sub- 
ject by Elias moe, Eſq; This order conſiſts of twenty- 


fix martial and heroical nobles, whereof the King of Eng- 


land is the Sovereign, and the reſt are either nobles of the 


| realm, or princes of other countries, friends and allies of 
this kingdom; the honour being ſo great, that Emperors 


and Kings of other nations have deſired, and thankfully 
accepted it. For the ceremonies of the chapter pro- 
ceeding to the election, of the inveſtiture and robes, 
inſtallations and vow, with all other matters concern- 
ing it, ſee Mr. Segar's Honour Military and Civil, lib. 
2. cap. 9. f. 65. and the ſaid Treatiſe by Mr. A/omolc. 
Garter alſo ſignifieth the principal king of arms amon 
our Engbſb heralds, created by King Henry the Fifth, 
Staw, pag. 534. and mentioned 1.4 Car. cap. 33. 
Herald. | 
GARTH, A little backſide or cloſe, in the North of 
England. Alſo a dam or wear in a river, for the catching 
of fiſh, vulgarly call'd a s- gartb. C:well, edit. 1727. 


CARTIANAN, 


2 
2 „* 
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GARTHMAN, Is mentioned 13 K. 2. fat. 1. 
19. and 17 Rec. 2. cap. 9. it is ordained, That no fiſber 
Garthwan ſhall uſe any nets or engines to deſtriy the fry of 
fb, &c. and ſeems to ſignify one that owns an open 
wear where fiſh are caught. Cowell, edit. 1727. 

GARWYTE. See WarDwrrTe. : 

GASTALDUS, A governor of a county or tity, whoſe 
office was only temporary, and who had juriſdiction over 


common people. Epiſcopus aliigus Regis & Gaſtaldi 
— ſpoliabent. On Veal, lib. to. pag. 773- 


in another place, viz. lib. 12. pag. 876. Delentes 
— . rabies gaſtaldorum ſuper incolas graſſarctur. 
Cowel!, edit. 1727- . 
GATE, Ar the end of the names of places, ſignifies a 
way or path, from the Sax. geat, i. e. porta. Cowell, 
edit. 1727. . 
| fies tribute, toll, cuſtom, yearly rent, 
| rn Mr. Fab. Phillips's 
ſtiled The Miſtaken —— 7 39. 1 
AVI EE. a ſpecial and ancient kind of ceſſavit 
uſed in Kent, where the cuſtom of gavelkind continueth, 
whereby the tenant ſhall forfeit his lands and tenements 
to the lord, of whom he holdeth, if he withdraw from 
him his due rent and ſervices, which is due after this 
manner: If any tenant in gaveltind withhold his rent 
and ſervices, let the lord ſeck by the award of his court 
from three weeks to three weeks, to find ſome diſtreſs 
upon the tenement until the fourth court, always with 
witneſſes; and if withia that time he can find no diſtreſs 
on that tenement ; whereby he may have juſtice of his 
tenant, then at the fourth court let it be awarded, hat 
he take that tenement into his hand in the name of a 
diſtreſs, as if it were an ox ora cow; and let him keep 
it a year and a day in his hand without manuring: In 
which tune if the tenant come and pay his arrearages, 


and make him reaſonable amends, let him re-enjoy it; 


but if he come not in that time, then let the lord go to 
the next coumy-court, with his witneſſes of his own 
court, and pronounce there his proceſs; and by the award 
of his court (after the county-court holden) he ſhall enter, 
and manure thoſe lands and tenements as his own; and 
if the tenant come afterwards, and will rehave his tene- 
ments, and hold them as he did before, let him make 
nt with the lord. See 10 H. 3. Fitz. Cæſſauit 60, 
and the ſtatute of Gavelet, where it a 
writ uſed in the Huſtings at London. And Fleta fays, it 
is uſed in other liberties, lib. 3. c. 55. In the Collec- 
tion of Statutes, Landon 2. is matter much tending to this 
purpoſe, and by this word gavelet, the lord ſhall have 
the land for the ceaſing of the tenant. Mr. S. in 31ſt 
page of The Hiſtory of Gavelkind, hath theſe words, Et 
Poſtea per quandam conſuetudinem que vecatur gavelet, uſi- 
tatum in comitati i. (via. Kanc.) de terris & tenementis 
de gavelkind, pro redditibus & ſervitiis que aratro fuerint 
de ciſuem, per plures anna, devenerunt eadem terre in 
manus Cujuſdam abbatis, &c. Now this conſuetude de 
avelet (as he further adds) was not a rent- ſervice, but 
— a rent or ſervice with- held, denied, or detained, 
cauſing the forſeiture of the tenement to the lord; with 
which agrees the Lord Coke, where he ſays, gaveletum 
is as much 13 to fay, ro ceaſe, or to let to pay the rent. 
Breve de gavcleto in London, oft breve de ceſſavit in bien- 
nium, Qc. pro redditu ib. , quia i nementa fuerant in- 
diftringibilia. So that this writ lay in London as well as 
in Kent, Cowell, edit. 1727. 
GAVELET |N LONDON. See London. 
GAVELCELD, Tribute or toll. In qua terra ſunt 
quingae toftu, & ſolvunt gavelgeld ballivis Eborum. Mon. 
Ang . vol. 3. | 
GA NC- AEN, Tenants who paid a reſerved 
rent, i;eſides ſome cuſtomary duties to be done by them. 
Cowell, edit. 1727.—— Merkſbury reddit in gable ſex li- 


bras, in dans xx. fel. Gaveling men ſunt ibi xii. quo- 


rum quilibet debet wurectare qualibet ſaptimana dimidiam 
acram,— & pradifti gaveling-men debent cotidie aperari 


inter vinculu S. Petri & feſtum S. Michaelis, &c. Cartulas. 
Abbat. Glaſton. MS. f. 38. b. 


elſewhere, 


appeareth to be a 


| were not above thirty 
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GaVELHERTE, GAVELERTH, The duty or work 
of ploughing ſo much earth, or ground, done by the eu- 
ſtomary tenant for hi; lord. —[tem reſpandet de 35 acris de 
conſuetudine arandi, gavel-herte, — {tem ſunt ib1 quingue 
Jugera, quodlibet arabit unam dimidiam acram ad ſemen 
frumenti, & ſeminabit, & berciabtt— & vicatur Mud ah 
gavelerth. Jemner of Gavelkind, p. 17. 
GAVELBRED, Corn, rent, or proviſion of bread, re- 
ſerved from the tenant to be paid in kind. Allocantur 
per annum pro gavelbred, ad berdemet tres ſumma & di- 
mid.—In pare ad gavelbred, de conſuctudine arantium © 
metentium duas ſ.ummas.—Somner of Gavelkind, pag. 25. 
GAVELGILDA, GAVELGIDA, That yields rent 
or annual profit ——S; autem in gavelgida, id eff, in gal- 
lum reddente danis pugna fiat, vel in gebures 30 fel. culpa 
Judicetur. Teges luæ Regis Welt-Saxon. cap. 6 
lem Radulfus tenet unum toftum—*f non dat gavelgeld. 
Mon. Angl. tom. 3. p. 155. 
GAVELEKIND, is by Mr. Lembard, in his Expeſitian 
of Saxon Words, verbo Terra de Scripto, compounded or 
three Sax2n words, gyfe, eal, cyn; omnibus cognatione 
proxims data. But /crftegan in his Reſtitution of decay- 
ed Intelligence, c. 3. calls it gavelkind, 44, give all kind, 
that is, give to each ciild his part. But Taylor in his 
Hiſtory of G aueltind, would derive it ftom the Britiſh 
gafea!, a hold or a tenure, and cennee or cennedh, gene- 
ratio aut familia, and lo gavel cen. db might ſignify Tenura 
generationts, pag. 92 & 132. But whatever is the true 
etymology, it fignifics ia law a cuſtom, whereby the land 
of the father is equaily divided at his death among all 
his ſous, or the land of the brother equally divided at his 


death among all his brethren, i: he have no iſſuc ot his 
own. Kicchin, fol. 107. | 


| Teutonicis priſcis patrias ſuccedit in aghot 


This cuſtom is Gill in force in divers ices of England, 
but eſpecially in Kent, Urchenfield in Herefordfdire, and 
though with ſome difference; but the ſta- 
—_— all Gavel-kind lands in Wales are 
made deſcendible to the heirs, accoiding to the courſe 


of the Common law. Camden in his Britannia Y 


» pag 
239. ſaith in expreſs words, Cantiani ea lege Oulielmo 
Normanno ſe dediderunt, ut patrias conſuetudines ileſas 


retinerent, illamgue imprimis quam (avel-kind nominant. 
He terra 


que es nome cenſentur, liberis maſculis ex gui 
portionibus dividuntur, vel fœminis fi — darint, 
adding withal worth the noting, viz. bereditatem 
cum quintum d:cimum annum attigerint, adeunt, & fins do- 
mini conſenſu, cuilibet vel dands vel vendendo, alienarc licet. 
Hee filii parentibus furti damnatis in id genus fundi, &c. 
It appears by 18 Hen. 6. c. 3. that in theſe days there 
or forty perſons in Kent that held 
by any other tenure, but it was altered afterwards in 
much land in that county, upon the petition of ſeveral 
22 there, by a ſtatute made 31 H. 8. cap. 3. 
n Gavel-kind, though the father be hanged; the fon 
ſhall inherit; for their cuſtom is, The father to the 
bough, the ſon to the plough. Doc iar and Student, cap. 
10. Ca. an Lite. lib. 2. cap. 10. ſed. 165. and Co. 9 


| Rep. Shelley's caſe. Our anceſtors held their lands by 


writing, or without; thoſe which were held by writing 
were called bcchland, whoſe owners were men whom we 
now call freeholders. That which was held without wri- 
ting was called folclang, and the owners were of ſervile 
condition, and were poſſeſſed ad valuntatem Domini. 
But the inheritance or freehold did not in thoſe days de- 
ſcend to the elde ſt ſon, but to all alike ; which in Carom 
was called lande ſcyftan, and in Kent, to ſhift land; 
fiom whence came the euſtom of Gavel-kind. And the 
reaſon why it was retained in Kerr, and no where elſe, 
is, becauſe the Kentiſhmen were not conquered by the 
Normans : For Stigand, the archbiſhop of Canterbury, 
and one Zgel/ine, an abbot, who commanded the forces 
in that county, ordered every man to march with boughs 
in their hands, which they did, and met the conqueror at 
Srvuinſcanb, where the archbiſhop and abbot acquain- 


| ted han with their retolution of ſanding and falling in 


detence 


| 
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antiquaries to be the ſame with the Saxon bock- 
which was allodial and exempt from the feudal ſer- 
2 Bac. Abr. 637. Somner 12, 35, 37 3 
How this property came to eſcape, and to remain in- 
tire down to the people of ws — 
tors, is not agreed among the ſeveral antiquaries; ſome 
of them tell us, that the Kentiſomen came with boughs, | 
and demanded their cuſtoms bed. _— by = 
Conqueror, or elſe refolved to is march; others 
reject d that ſtory as a monkiſh fable, and think the Ken- 
ti ſbmen ſubmitted, and that the Conqueror came with 
Odo, biſhop of Bayeux, from Normandy ; which hath leſs 
probability, conſidering the many exemptions of the Ken- | 
tiſþ lands trom feudal flaveries ; probably, notwithſtand- 
ing the rejeQing of this ſtory as to the tion of 
the Conqueror with arms, it might thus be true, 
that they came with their boughs to ſubmit themſelves | 
to him on his firſt entry, and might petition for the eſta- | 
bliſhment of their rights and cuſtoms; and the Conquer- | 
or, who was a very politic prince, might, to gain repu- 
tation with his new people, ſhew this inftance of his cle- 
mency; which ſeems the more probable, becauſe the 
monks, the hiſtorians of thoſe times, drop the ſtory, and | 
we all know they have not been at all favourable to his 
character; and the Romantick part of the might be 
invented by Spot, to ize his own » Sold. 
Fan. 129. Crog. 


171. | 
1. Several properties of this cuſtom. 


 ». Patel cafe wich how how edabed rhethng 
to this cuſtom. | 


1. Several properties of this cuſtom. 


The firſt quality of the land was, that it was alienable, 
without any licence, according to the true nature of the 
Roman patrimonial property, and very different from the 
feudal ſervitude. Their grants were likewiſe patrimo- 
nial, in nature of the contracts in the Reman law, and 
without any feudal words or reſervation of tenure. 2 
Bac. Abr. 638. Somner 88. 

The next property is, that theſe lands are not forfei- 
table for felony, but for treaſon they are; for the feudal 
forfeitures only held in lands where there were tenures, 
and not in the allodial property ; and the allodial property 
was only forfeitable, according to the Roman Civil law, 
for the crimen leſe _—_— ; and therefore the clergy, 
that were judges with the earl, never allowed the lands 
to be forfeited but for the crime of high treaſon ; but 
ſubſequent ſtatutes comprehend Gavel-kind, becauſe ſuch 
laws extend to the whole land of the kingdom, unleſs 
Gavel-kind were excepted; but if a man be outlawed, | 
or abjure the realm for felony, he ſhall forfeit his land in 
Gavel-kind, and his wife her dower in them; and tho? 
the ſtrictneſs in which the cuſtom is to be taken, becauſe 

ory from the Common law, is uſually given for 
a reaſon for this conſtruction, yet the true realon is, | 
that outlawry and abjuring the realm are puniſhments in- | 
troduced ſince the conqueſt, and conſequently fince the | 
eſtabliſhment of Gavel-kind in Kent, and therefore like | 
other new laws ſhall extend to that cuſtom. Lamb. 610, | 
611. Bro. tit. Cuſtom 54. | | 

When any tenant died, his heir within age, the lord | 
might and did commit the guardianſhip to the next rela- 
tion within the court of juſtice in whoſe juriſdiction the | 
land was; but the lord was bound on all occaſions 10 call | 
him to an account, and if he did not fee that the ac- 


a 


— 
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counts were fair, the lord himſelf was bound to anfwer it 
this province the Chancellor hath taken from inferior 
courts ſince the conqueſt, only in Kent, where theſe cuſ- 
tors are continued; but the cuſlom is not uſed even in 
Kent to this day, becaule the lords in giving tutors do it at 
their own peril in the account, and therefore every man 
thinks it dangerous to intermeddle. Lamb. 611, 612, 624, 


rb 
infant at fifteen was reckoned at full age to ſell for 


by | money ; this they undoubtedly took from the Civil law, 


which reckons fourteen the tas pubertatis ; for they rec- 
koned, that though the infant had ended his years of guar- 
dianſhip at fourteen, yet he might not have completed 
his account with his guardian till the age of fifteen, and 
that was eſteemed to be the age when he was complete- 
ly out of guardianſhip. Lamb. 624. 

The guardian appointed by the lord is to have the 
ſame allowance, and no other, with the guardian in ſo- 

at Common law, and is ſubje& to tue accom: ot 


the heir for his receipts, and to the diſtreis of the lord 


for the ſame cauſe. Lamb. 625. 

The liberty of ſelling was allowed at the age of fiſteen 
for the convenience and neceſſity of commerce, for which 
theſe ſmall divided ſhares were abſolutely neceſſary ; yet it 
was allowed under fuch limitations and reſtrictions, that 
the infant could not be wronged or impoſed upon; there- 
fore an infant that ſells muſt have a valuabie conſideration, 
becauſe otherwiſe tis a plain ſign that the infant was de- 
trauded ; if a woman fold at the age of fifteen cauſi na 


| trimonii pralacuti, this was a good conveyance ; for mar- 


riage was reckoned to be a good and ſufficient conſidera- 
ton. Lamb. 625. 1 And. 19% | 

It muſt paſs by feoffment, and the livery upon the feoff- 
ment muſt be made by the infant in perſon, becauſe an 
infant can't appoint an attorney by the Common law; and 
fince the expreſs words of the cuſtom do not derogate 


from the Common law in that point, an equitable con- 


firuQtion ſhall not be admited to make it derogate, for all 


_ cuſtoms are to be conſtrued ſtrictly. Lamb. 628. 


This cuſtom, like all others that are derogatory from 
the Common law, is to be conſtrued ſtritly ; becauſe as 
far as the particular cuſtom hath not derogated from the 
law, the general cuſtom of the whole kingdom ought 10 


prevail; and we are not to preſume that the particular 


cuſtom goes farther than by notorious fads may appear; 
therefore in this caſe, if an infant in gavelkind be diſſeiſed, 


and releaſe to his diſſeiſur, or releaſe to a diſcontinuee, it 


is not within the cuſtom, and therefore void; ſo if he 
make a feoffment with warranty, the warranty is not 
comprehended within the cuſtom, and ſo void; for the 
cuſtom reaches no farther than a conveyance by a naked 
feoffment. 1 Rel. Ar. 568. 

It muſt be lands in polleſſion, and not in reverſion or 
remainder, becauſe the true value of a reverſion or te- 


mainder can't be known or computed, and therefore the 


greater need of more than ordinary diſcretion in ſuch caſe, 
which is not found in infants ; beſides, a reverſion or te- 
mainder could not be immemorial ; and therefore the cul- 


tom could not be thereunto appendant, becauſe the imme- 


morial cuſtoms only were confirmed by the Conqueror ; 
ſo that ſince the Norman conqueſt ſuch a ſale can't be ad- 
judged legal. Bendl. 33. pl. 52. Lamb. 627. 

It muſt be land coming by deſcent, and not by purchaſe, 
becauſe the infant's purchaſe could not be a ſubje&t ma- 
ter for the cuſtom ; for the Conqueror muſt, as is ſaid, be 
preſumed to confirm nothing but a privilege that is im- 
memorial; therefore it muſt be governed by the general 


| laws of the kingdom. Ben. 33. pl. 52. Lamb. 627. 


An infant in gavelkind ſhall have his age, and all other 
privileges of the infant at Common law, becauſe tho' he 
hath the privilege of alienation at fifteen, yet that doth 
not take irom him any privilege he had before at the 
Common law. 1 Rel. Abr. 1.44. 

As to the geld, or allodial rent, that was referved upon 
the lands, the lord might diftrain, having the ſame pri- 
viiege for his rent as when the tenant held it in moadum 
beneficit ; for tho” the lord parted with the lands, yet the 
rent ſlill remained to be the lord's as it was before, and 
therefore he had it tor the lame remedy as all other perſons 

tad 


-, TYP 


G AY 


u reſerved out of feudal lands; but if the land | 
| » _—_— tid not afford the lord his rent, the lord 


nz of his tenant ought, by award of his 
2 Gs to ſeek whether there were diſtreſs to 
anſwer his rent ; and this award of the court ought to be 
executed in the preſence of good witneſſes ; and the fame 
ought to be renewed for three courts, till the fourth court, 
and in the fourth court it ſhall be awarded, that the lord 
ſhall take the tenements into his hands as a diſtreſs or 
for the rents and fervices, and ſhall detain them 
for a year and a day without manuring them ; within 
which time, if the tenant come and make agreement 
with the lord for his arrears, he ſhall take the lands into 
his hands again; but if he come not within that ſpace, 
the lord ought openly to declare all his proceedings to the 
county-court, which being done likewiſe at his own 


court next following, the land ſhall be finally awarded 


to him. Lamb. 612. 3 = 
We come now to the deſcent to all the children, which 
runs thro? all the lands in Kent, and it is probable that all 
bocklands in England were thus partible, tho” it further 
happened, that all the lands in Kent were all allodial with- 
out villain, and for the moſt part without copy bold; for 
it is a ſufficient plea in villenage to ſay, that the deien- 
dant's father was born in Kent, tho” not to ſay, that the 


| party himſelf was born there, becauſe for the father to be 


n is a ſuppoſition that the defendant could by no mean> 


ve a villain, that being a country totally free; it is pro 


bable that this happened, becauſe they made all their 
ſlaves allodial proprietors, Kent being, by reaſon of the 
cinque ports, a trading country, and they 
pleaſed with the rent, than if they had their work in 


| ſpecie; and this country being untouched by the Con- 


queror, there could be no villains. Lamb. 628. 
As to the deſcent, that was, it ſeems, introduced by 


the notions of the clergy from the Roman laws, where all | 


the land was equally divided among the children and 
next relations; ſo are the laws of the Confeſſor. Seid. 
Jur. of Inteſtates 26. , 

But there is a great difference between the deſcent of 
gavelkind land and the words of purchaſe of the ſame 
lands; for if a remainder be limited to the right heir of 
J. S. the heir at Common law ſhall take it, and not 


the heirs in gavelkind; the reaſon is, becauſe this re- 


mainder being newly created could not be reckoned to 
be within the old cuſtom; for the confirmation of the 
Conqueror was only to the old privileges, by which the 
land had been enjoyed and not to make expoſition of 
any grant afterwards. Co. Lit. to. Lamb. 607. Heb. 
31. See 2 Bac. Abr. 640, 641, 642. | 


2. Particular caſes which have been adjudzed concerning 


this cuſtom. 


In dower brought by a huſband and wife, the defen- 
dant pleads, that the land, of which dower is demanded, 
is of the nature of gavelkind; and that the cuſtom is in 
land of ſuch nature to endow the wife of a moiety te- 
nendum 
upon which the demandants demurred, and judgment was 
given againſt them, becauſe the cuſtom is well pleaded 
againſt the dower in the affirmative, with the negative & 
non aliter, and is confeſied by the demurrer; and there- 


fore the feme can't be endowed contrary io the cuſtom 
ſo expreſoly allowed. | 


1 Leon. 133. pl. 82. 

If a man ſcifed in lands in gavelkind give or deviſe 
them to a man and his eldeſt heirs, this does not alter the 
cuſtomary inheritance, or hinder the deſcent, according 
to the rules in gavelkind, for that can be only done by 
act of parliament. Co. Lit. 27. a. 

It lands in gavelkind deſcend to the King and his bro- 
ther, the King ſhall take one moiety, and his brother the 
other ; but if the King dies, his moiety ſhall deſcend to 
his eldeſt fon, and not according to the rules of deſcent in 


_ gavelkind ; for the King was ſeiſed of his moiety jure co- 


rone; therefore it ſhall attend the crown, and conſe- 


quently go io the eldeſt fun. Plow. 205. Co. Lit. 15. 
Vol. II. No. $3. 


were better 
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— 


guamdiu non maritata remanſerit, & non aliter; 


_ — 


—— 


take notice, that it is ſufficient for 


G A V 


A. ſeiſed of lands in gavelkind had iſſue three fonf; 
and deviſed part to one, and part to another, and ano- 
ther part to a third; and appuinted by his will, that if 
any ot them die without iſſue, that the other ſhould be 
his heir; and it was adjudged, that each of them had an 


eſtate - tail by implication, by that part of the will, that if 


any of them die without iſſue, the others, c. and like- 
wile that the word 5e:r makes a fee-fimple in that part 


| that deſcends to the ſur d vor, upon the death of the reſt 
| without iſſue. Maar 864. Spark v. Furnall. 


A man ſeiſed of land in gavelkind makes a feoffment 
to the uſe of himſelf and his wiie in tail, the remainder 
to his right heirs; the word keirs in the remainder are 
words of limitation, and nat of purchaſe ; and therefore 
the remainder ſhall de ſcend according to the cuſtom of 
gavelkind. Pro. tit. Cuffam. (t) 

Lands in Kent wete diſgaveiled (by 31 H. 8. cap. 3. 
and a private act made 2 & 3 Ei. 6.) to all intents, 
conſtructions and purpoſes whatſoever, and that they 
ſhould deſcend as lands at Commun law, any cuſtom to 
the contrary notwithſtanding ; and the queſtion was, whe- 
ther theſe lands loſt by tliele ſtatutes all their other 
qualities or cuſtonis belonging to gave'kind, as well as 
their partibility ; ard reſolved that they loſe only their 
p-rtibility. Ray: 59, 76, 77. 1 Sid 77, 135. 1 Lev. 
79. 2 Reb. 288. Hard. 325. 

For firit, theſe act were made at the petition of thoſe 
gentlemen whole lands were diſgavelled, to prevent the 
extinction of their families by the frequent diviſions of 
thoſe lands; therefore tis to be preſumed, that the legiſ- 
lature intended only to deſtroy partibility, as that part of 
the cuſtom which tended to the crumbling of families; 
and not thoſe other beneficial cuſtoms annexed to ſuch 
lands in Kent, ſuch as deviſing, forfeiture for treaſon 
only, Ec. 

M4 To expound this private act of the 2 & 3 Ed. 6. 
literally in the clauſe (that they ſhould be as lands at 
Comman law, to all intents and purpoſes,) would take 
away all manner of power of deviſing thoſe lands, 
lands at Common law were not deviſable; and this at 


4 


being ſubſequent to 32 H. 3. and 34 H. 8. of wills, muſt 


repeal them, and conſequently prevent all future deviſes ; 
but this reſtraint can't be intended to be within the view 
of the petitioners, nor of the legiſlature that framed the 
act upon the petition. 

3. Tho' in the beginning of the clauſe the words to all 
intents and pur poſet, &c. ate large, yet they are reſtrained 


by the laſt words of the claule, viz. that they ſbould de- 
ſcend as lands at Commen lau, and conſequently the cuſtom 


of partibility is only ceſtroyed ; more over it is very much 
to be doubted, whether the power of deviſing, and the 
other qualities annexed to the partible land in Kent, be 
eſſential to gavelkind; for the cuſtom of gavelkind pre- 
vails in other countries beſides Kent; and yet it may be 
very much queſtioned, whether the gavelkind of Kent, 
and that in other countries, agree in any thing but the 
manner of deſcent; and if this doubt may be admitted, 
then thoſe extraordinary cuſtoms in Kent can't be extin- 
guiſhed in a ſtatute, without particular words for that 
purpoſe. 1 Sid. 137. Raym. 59, 77. 

| To illuftrate this point tarther, it will be neceſſary to 
one, who will in- 
title himfelf by the cuſtom of gavelkind to plead that the 
land is in Kent, and of the nature of gavelkind, without 
pleading the cuſtom ſpecially ; but if any one will plead 
the cuſtom of deviſing, or of having a moiety as tenant 
by the curteſy, or in dower, he muſt plead the cuf- 


tom ſpecially, and not in that general manner he may 


plead gavelkind; and the reaſon of this difference ſeems 
to be this, that gavelkind in Leut is the general law of 
the place, and no particular cuſtom; and therefore when 
it is generally alledged, the court ſhall take notice of it 
as of a Jaw that prevails in a confiderable part of the 


kingdom; but as for the other cuſtoms, they are not an 


eſſential part of gavelkind, and fo are not laid before a 
court upon a general pleading of gavelkind, but require a 
particular manner of pleading them, as all other private 
cuſtoms which are derogatory to the laws of the hing 

Qq dow, 
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y be apprized of them, and 
obtain, and oy A their deciſions with regard 
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dom, that 
where 
— Sid. 138. Cro. Car. 562. 2 Sid. 153. 
Brown v. Brooks. Lamb. 595. A 

Heirs in gavelkind ſhall make partition as parceners, 
and a writ of partition — Big wes them as 1 - 
tween parceners; and in ation upon writ, 
the cuſtom muſt be mentioned; as to ſay, that the land 
is of the cuſtom of gavelkind, but they need not pre- 
ſcribe ; for tho? the cuſtom, as different from the gene- 
ral law of the kingdom, muſt be taken notice of to the 
judges, yet there is no neceſſity for preſcribing, becauſe 
it is ler foci. Co. Lit. 175. l. Lit. ſea. 265. See 14 

Ab. tit. Gavelkind. | 

 CAVELMAN, Is a tenant who is liable to tribute. 
Villani de Terring qui wocantur Somner, 

GAVELMED, The duty or work of mowing of graſs, 


velkind, Append. t 
una ſeptimana dum falcatur flipula que vocatur gavelmed. 


GAVELOCES, Javelins, darts, the ſyllable ga being | 


the ſame with ja, and fo derived from jaculum. Friſtones 
igitur—ipſum Willielmum tam jaculit, que vulgariter gave- 
loces „ quorum maxime notitiam uſum— 
boſtiliter raſequuntur. Mat. Par. fub anno 1256. 
GAVELREP, Beireap, or duty of reaping at the bid 
or command of the lord. De conſuetudine metendi 
acras & dimidiam de gavelryp in autumno 40 ſol. 6 denar. 


2 


tuariis 


annum lagenam „, and is without diſpute the 
fame. In lieu of which the abbot of Hingdbn, of cuſ- 
tom, received that penny mentioned by Selden in his Di/- 
fertation annexed to Fleta, cap. 8. num. 3. and | 
believe) miſprinted Cokbeſter-penny for Tolchefter-penny. 
Nor differs it (I think) from what in on at the 
end of H. 1. laws, is called aal- gavel. Sax. Dit. and ſee 
ToLsESTER. Cowell, edit. 1727. | 
GAVE.L-WEEK, (Sax.) Was either manuopera by 
the hands and perſon of the tenant, or carropers by his 
carts or carri Phil. of Purveyance. 
GAUGETUM, A gauge or gauging, done by the 
gauger. Litere clauſe 55 H 3. de daliorum menſura & 
geto mercatorum burdegal, & de gaugeatoris feodo, & 
denarium pro dalia, ſcil. obolum ab emptore, & obolum a ven- 
ditore. Mandetur per breve de Canc. quod omnia ligne de 
daliis vinorum fiant de cætero de refio gaugeto Aug licano. 
Rot. Parl. 35 Ed. 1. of the true Engliſh gauge. 
GAUGER, (Gaugeater, from the French gaucbir, i. 
in gyrum torguere) Signifies an officer of the King's, ap- 
OE” ns 
and tertia's of wine, beer, ale, oil, honey, butter, and 
give them a mark of allowance, before they be fold in 
any place. And becauſe this mark is a circle, made 


with an iron inftrument for that purpoſe; it ſeems | 


1727. 

An wines brought to be ſold ſhall be gauged by the 
King's gauger, 27 Ed. 3. ft. 1. c. 8. 31 Ed. 3. fl. 1. c. 
5. 1 Ric. 3. c. 13. 3 

Veſſels of wine, vinegar, oil, honey, Se. ſhall be 
gauged, 4 Ric. 2. c. 1. 18 H.6. c. 17. Rheniſh wine 
exempt, 14 Ric. 2. c. 8. 

The contents of pipes, hogſheads, &c. of wine and fiſh, 
2 Hen. 6. c. 11. The gauger ſhall at all times be ready 
to do his duty, 23 Hen. 6. c. 15. 


tuns, pipes, hogſheads, barrels | 


40 | 


there (I | 


, 
, 


| 
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of ale or beer, ſhall be gauged, 
The wardens of the coopers ſhall attend to gauge veſ- 
ſels upon requeſt, 23 H. 8. c. 4. 31 Eliz. c. 8. |. 3. 
may take ſamples not exceeding half a pint, 
32 Geo. 2. c. 29. | 
GAUGE-PENNY, Is the gauger”s fee. Stat. 23 H. 


6. 
| GAYHOUND, A hound which never caught a hare. 


Cowell, edit. 1727. 

GAYMARIA, The ſame with Wainagium. Ita gu 
nihil ex nunc remanet in manu ejus, niſi tantum gay maria 
manerii prædicti. Mon. Ang]. vol. 1. fol. 603. b. 

GAZETTE. See Lonpon GaztTTE. 

GEASPECIA. In a charter of the privileges of New- 
caſtle upon Tyne, renewed Arno 30 El. we read, viz. Stur- 


 giones, balenas, cetas, perpecias, (i. e. porpoiſes,) delphinar, 


rigoes, geaſpecias, i. e. grampus. 
GEBURSCIR, GEBURSCIPA, Nei or 

adjoining diſtrict. Leges Edw. Conf. c. 1. de Frrjuriit, p. 2. 
GEBURUS, A country neighbour, or inhabitant ol the 

ſame geburefhip, or village. Sex. gebure, a carl, plough- 


man, or er. . | 


GELD, (Geleum,) Among the Saxon: ſignified, pecu- 


nia vel tributum, alſo the compenſation tor a crime: 


Hence, in our ancient laws wergeld was uſed for the value 
of a man flain, and orfgeld of a beaſt. Et fint quieti de 
geldis & danegeidis, & horngeldis & forgeldis, & de bd. 
wita, & firwita, flitwita, — leirwita, & beintuita, frame 
Charts Rich. 2 priorat. de Hertland in Devon. Pat. 5 
part. 3. m. 13. See Gir pz. 
— G1LDABLE. 
EMO a Saxon word ſignifying conventus, 
aſſembly : *Tis uſed in the laws of Edward the Confeſſor, 
cap. 35- for a court, viz. Omnis bome pacem babeat and 
82 Mors 1 _ * — 
GENEATH, (Sax.) Fillanus, as regis geneath, is the 
King's villain. Cowell, edit. 1727. "WP 
GENECTUM, Genifta, broom. Cowell, edit. 1727. 
GENERAL ISSUE. See Iss u. 


GENERALE. The ſingle commons, or ordinary pro 
viſion of the _— were called generale, as their — 
ral allowance, diſtinguiſhed from their pietantiæ or pittan- 
ces, which upon extraordinary occaſions were added as 0- 
ver- commons. Among the obſervance of theCluniac monks, 
they are thus deſcribed, —Generale appellamus quod fin- 
gulis in it datur ſcutellis : Pietantia in una, ſcu- 
tella duobus. And among the cuſtoms of the abbey ct 

we have this account. In privatis dic- 
bus, videlicet, Dominica die, die Martis, die Fovis & Sab- 
bato, tria generalia ad refectionem babuerant fratres, & 
duas — _ : ps diebus, * cet, feria ſacunda, 
eria quarta, & ſexta, ia & tres pietantias. 
2 Glaſton. MS. f. 10. | 

GENERATIO. When a mother-abbey or old reli- 
gious houſe had ſpread itſelf into ſeveral colonies cr de- 
pending cells, that iſſue or off-ſpring as it were of the 
mother-monaſtery, was called Generatio, quaſi proles & 
ſeboles matricis domus. Yueſtio priaratus inter abvatem de 
Waverle & abbatem Furneſii terminatur hoc modo, videli- 
cet quod abbas de Furneſio habeat prioratum in tota gene- 
ratione eleemoſynæ in Anglia, & in generatione Savinia- 
ci in Anglia tantum. Abbas autem Waverle babeat priora- 
tum ubique tam in congregationibus abbatum que fucrint 


al. Waverl. 1232. 


GENEROSA, Seems of late to be a good addition ; 
for if a gentle woman be named ſpin/ter in any original 


_ writ, appeal or indictment, ſhe may abate, and quaſh 


the ſame. 2 Inf. fol. 668. 


GENESTA, Broom. See Jaun. Percipiant decimas 
agnorum, lane, lini, cannabi, genecti. Thorn, pag. 2112. 


Furs. 


GENTLEMAN, 


GENETS alias JENETS. See 


G E 8 
GENTLEMAN, is an irregular eompound 
of two the one from the French gentil, that is, 
, vel lace natus; the other from the Saxon 
mon, as if you ſay, a man well born. The Italian follow- 
eth the very word, calling thoſe gentilbuamini whom we 
| 0 or 21jo » » | k 
— er — 5 The French alſo call him gen- 
tilbomme. So that gentlemen are thoſe whom their blood 
and race doth make noble and known: In Greek they are 
Reyes in Latin, nobiles. Smith de Rep. Ang. lib. 1. cap. 
10. Under this name are compriſed all above ſo 
that noblemen are truly called gentlemen; but by the 
courſe and cuſtom of England, nobility is either major or 
miner ; the greater contains all the degrees from knights, 
upwards ; the leſſer, all from barons downwards. Smith 
abi ſupra, cap. 21. The reaſon of the name may ariſe from 
this, that they obſerve gentilitatem ſuam, that is, the race 
and ion of their blood, by giving of arms, which 
the common fort neither doth, nor may do; for by the 
coat that a giveth, he is known to be, or not 
to be deſcended from thoſe of his name, that lived 
many years ſince. Gentiles hemines, ſee in Tiraquel de 
Nebilizate, cap. 2. pag. 53. Cicero in his Topics, of this 
matter ſpeaks thus, Gentiles ſunt qui inter ſe eodem ſunt 
nemine ab ingenuis oriundi, guerum major um nemo ſervitu- 
tem ſeruivit, qui capite non ſunt diminuti. And in the firit 
book of his Fuſe. Aud. he calleth Tullus Floſtilius, one 
of the Kings of Rome, gentilam ſuum. Theſe words, gen- 
tilis homo, for a gentleman, was adjudged a good addition. 
Hill, 27 Ed. 3. The addition of knight is ancient, but of 
eſquire or gentleman rare before the firſt of H. 5. c. 5. 
See 2 Par. Inſt. fol. 595. & 667. where we read Fobn 
made a gentleman by King Richard 2. Pat. 13 
Ric. 2. part. 1. m. 13. intus. 
Malmſb. lib. 1. c. 4. 
NA, North Wales. Cowell, edit. 1727. 
— (Lar.) The general flock, extraction, &c. 
whe = | 
word ſheriff, Oc. is the ſpecies of it, or particular. 2 Lil. 
GEORGE NOBLE, 
he Mine oe pound weigh of go was to be coin- 
ed into eighty-one George er, Vid. Lowndes's Eſ- 
| on Coins, pag. 41. . 


Gee. 2. c. 25. [ed 7. 
, ANY, Sec CusToms. 


KL, 


gentlemen. The Spaniard keepeth the meaning, calling 


office in law is the genus or general; but the 


| 


GERNEAT, A clown or villain. Gernobadatus. Co- 


well, edit. 1727. See Grant. 

 GERSUMA, (Sax. Gerſuma, i. e. ſumptus, premium.) 
In ancient charters it is uſed for an income; as Sciati: 
me 4. pro tet libris, guat B. mibi dedie in gerſumam, 
dedifſe, conceſſiſſe, &c. Sometimes for a fine for a fault; 
28, umam de nativa veſira impregnata fine 
bcentia veſtra, quad dicitur Childwit. In Mat. Pariſ. 
it is written Ger/oma. _— i 2 ob yon} 
in gerſoma, i. . þ . in Scot e ſſume. 
ye — tis 22 exaction or 4 3 as, 
Aſſue retinentia cujuſlibet conſuetudints ſiue ſervitit, is, 
ſve alicujus gerſumæ, aut ſærularis exattionis. 


. 2 tom. pag. 97 | 
RSC BARS "Finable, or liable to be mulcted, 
fined or amerced at diſcretion of the Lord. In 
Berton parva—— ſunt tres cotſeles quorum quilibet operabi- 
tur in hebdomada & metet in autumno unam acram de 

biemali vel tres rodas bordei. Dominus babebit tres 
bederepes, ſi voluerit, ad cibum Omnes ſunt ger- 
ſuramani ad voluntatem Domini. Cartular. S. Edm. MS. 
f. 103. Cowell, edit. 1727. 6 

GESEMUND, Aſſembled. Cowell, edit. 1727. 
GEST, (French, giff.) A lodging or ſtage of reſt in 
in the progreſs 


or ſs. As in 


| Wood's Convey. 116. 


de granted or given without deed, except in ſome {| 


de ſuſpected to be fraudulent to 4 / wonany — 
and though there may be a true debt owi 


— 


have treſpaſs without other poſſr ſſion. 
| Thorp. Clart. 135. in the cafe of Ve v. Bower, cues 


SF 
might from lime to time know where his Majeſty was. 
Strype's Vemoer. of Arcbbiſhnp Cranmer, p. 283. 

GES TA, GEST UM, Get, yeaſt, barm for working of 
beer or ale. —/ta quod p:ſtores poterunt fic dendere, & in guo- 
libet quarturis lucrari tres denariot, exref ti brennio & duo- 
bus pambus ad ſurnurium I in ſale abolum, & in geſta obe- 
lum, & in candela guadrantem. Mat. Par. ſuv anno 1202. 

GESTU ET FAMA, Is a writ now out of uſe. 
Lamb. Eiren. lib. 4. c. 14. Pp. 532. 

GETHBRECH, (Kess Grubbreche.) Si pacem quis 
fregerit ante mediocres foreſiæ, quod dicunt gethbrech, 
emendet regi decem folidis. Conſtitut. Canuti de Foreſta; 
c. 18. Sce GarThBrRECHE. 

GEWINEDA,; Is a Sr word; and it ſignifies the 


publick convention of the people to decide a cauſe. Et 


pax, quam Aldermannus Regis in quinque burgorum ge- 


wineila dabit, emandatur 12 libris, Leg. ed, c. 
1. apud Brompion. | | 

GEWTTYNESSA, Giving evidence. Leg. Ethelred, 
c. 2. ad Brompton. 


Gir T. ls a transferring the property in a thing from 
one to another without a valuable conſideration; for to 


transfer any thing upon a valuable corifideration is a con- 
tract or ſale: He who gives any thing is calted the do- 


nor; and he to whom it is given is called the dense. 1 
By the Common la all chattels real or 


caſes; and a free gift is good without a conſideration, if 
= to defraud creditors. Feri. 57. Fob. 230. See 
RAUD. 


But by the ſtat. 29 Car. 2. No leaſes, eſtates 
or intereſts either of treehold, he, of of years, or any 


| uncertain intereſt, not being copyhold or cuſtomary in- 


tereſt, of, in, to or out of any ages, manors, 
lands, tene nents or hereditaments, ſhall at any time be 
aſſigned, granted or ſurrendered, unleſs it be by deed ot 
note in writing, ſigned by the party ſo aſſigning, gran- 
ting or ſurrendering the ſame, or their agents thereunto 
— CS OY OC. 

If a man makes a general gift of all his goods, with- 
out exception of apparel or other things of neceſſity, as 
bedding, &c. though it is by deed, this may reaſon 


ng, &c. a gift 
of all one's goods in ſatisfaction of the debt, Qc. is void 
againſt other creditors, &c. though good againſt the 
giver, his executors or adminiſtrators, or any to whom 


| afterwards he ſhall fell or convey them ; for though it 


may be a gift upon a valuable conſideration, yet it may 
not be done bona fide, as the ſtatute of 13 Elia. cap. 
5. requires. Bac. L. Trac 146. Shaw's Bac. 260, 
261. 3 Co. 80, &c. | | 

If a man puts a robe, or other garment, on his ſer- 
vant to uſe, this is a gift in law. Br. Done, &c. pl. g. 
cites 11 H. 4. 31. | | 

If an adulterer cloaths the woman, the baron may 
take his wife and the apparel, and juſtify both. Br. 
Done. pl. 9. cites 11 H. 4. 31. 

A. borrowed 100 /. of B. and at the day 


brought it in 


a bag, and calt it on the table before B. and B. ſaid to 4. 


being his nephew, / will not have it; take it you, and 
carry it home again with you. Per cur. This is a good gift 
by parol, being caſt upon the table; for then it was in 
the of B. and A. might well his law. 
But it had been otherwiſe, if A. had only offered it to B. 
for then it was a choſe in action only, and could not be 
given without a writing. Ney 67. Flawer's caſe. 

A gift of any thing without a conſide ration is good; 
but it is revokable before the delivery tu the donee of the 


thing given. Donatio perficitur poſſeſſione accipienti 
Tenk. 1cg. pl. . 
horſe in London, and I, being at a 


If I have a great 
diſtance from London, give my horſe to J. S. he may 
1649. coram - 


” ay 4 * 


WI, 


F. N. B. 140. Perk. 30. 21 Ed. 4. 25. 21 H. 7. 39. | 


21 H. 6. 

4. n a lady whom he court- 
ed, but the marriage not taking effect, he brought an 
action of detinue againſt her, and ſhe, taking it to be a 
gift, offered to wage her law ; but the court was of opt- 
nion, that the property was not changed by this gift, be- 
ing to a ſpecial intent, and therefore would not admit her 
todo it; cited per the Ch. J. 2 Med. 141. Mich. 28 Car. 
2. C. B. in the caſe of Beaumont v. 
I the King, being appriſed of the value, lets a thing 
for years, &c. worth 5001. per ann. reſerving only 34. 
per ann. this is not a letting to farm, but a gilt. Skin. 
151. in the Exchequer. Arg. 35 Car. 2. B. R. 


Form of a deed of gift of tenements and lands. 
HIS Indenture, made the day and year, Oc. be- 


tween A. B. of, Cc. of the one part, and T. B. of 


Sc. ſon of the ſaid A. B. of the other part, witneſſeth, 
7. C. fo A. B. as well for and in conſideration of the 


natural love and offeftion which be bath and beareth unto | 


the ſuid T. B. his fon, as T for the better maintenance 
and preferment of the ſaid T. B. Hath given, granted, 
aliened, enfeoffed and confirmed, and by theſe preſents doth 
give, grant, alien, enfeoff and confirm, unte ſaid T. B. 
All that meſſuage- or tenement, ſituate, &c. with all and 
fngular its appurtenances, and all bouſes, outhouſes, lands, 

c. and the reverſion and reverſions, remainder and re- 
mainders, rents and ſervices of the ſaid premiſſes;, and all 
the eſtate, right, title, intereſt, property, claim and demand 


whatſoever of bim the ſaid A. B. of, in, and to the ſaid 


meſſuage or tenement, lands and premiſſes, and of, in, and 
10 every part and parce! thereof, with the appurtenances ; 
and all deeds, evidences and writings concerning the ſaid 


premiſſes only, now in the hands, or cuſtody of the ſaid A. B. | 


or which he may get or came by without ſuit in law; to bave 
and to hold the ſaid meſſuage or tenement, lands and premiſſes 
| bereby given and granted, or mentioned or intended to be 
given and granted unto the ſaid T. B. n 
to the only proper uſe and him the ſaid T. B. his 
heirs and aſſigns for ever. And 
his heirs, executors and adminiſtrators, doth covenant 


grant to and with the ſaid T. B. his heirs and aſſigns by | 


theſe preſents, that he the ſaid T. B. his heirs and aſſigns, 
ſhall and lawfully may from benceforth for ever bereafter, 
Peaceably and quietly have, bald, occupy, poſſeſs, and enjoy 
the ſaid meſſuuge, tenement, lands, hereditaments and pre- 
miſſes bereby given and granted, or mentioned or intended ſo 
to be, with their appurtenances, free, clear and diſcharged 
of and from all farmer and other gifts, grants, bargains and 
ales, feaſfments, jointures, dawers, eſtates, entails, rents, 
rent-charge, arrearages of rents, flati tes, judgments, recog- 
nizances, flatutes merchant and of the ſlaple, extent, and of 


and from ail other titles, traubles, charges and incumbrances | 


| whatſoever, bad, made, committed, dine or ſuffered, or to be 

had, made, committed, done ar ſuffered, by bim the ſaid A. B. 
bis beirs, executors or adminiſtrators, or any other perſon or 
perſons lawfully claiming or to claim by from or under him, 
them, or any or either them. In witneſs, &c. 


A giſt of goods and chattels. 


O all people, &c. I A. B. of, Sc. ſend greeting. 
T Know ye, That I the ſaid He pEigaA agua. | 
deration of the natural love and affefttion which I bave and 
bear unto my beloved brother L. B. of, &c. and for divers 
other good cauſes and conſiderations me hereunto moving, 
given and granted, and by theſe preſents do give and grant 
unte the ſaid L. B. all and ſingulur my goods, chattels, 
plate, jewels, leaſes and per ſanal eflate whatſwever, in whoſe 
hands, cuſtedy or poſſeſſt 
of Great Britain, Ic. To bave and to hold, and enjoy all 
and ſingular the ſaid goods, chattels, and perſonal eſtate 
«foreſaid, unts the ſaid L. B. his executors, adminiſtrators 


and aſſigns, to the only proper uſe and beboof of him the ſaid | 


I.. B. bis executors, adminiſtrators and aſſigns for ever. 


Aud I tle ſaid A. B. all and ſingular the aforeſaid goods, 


on ſoever they be, within the kingdom 


— — ——— 


| 


4 


| 


| 
{ 
| 


— 


faid A.B. for bimſelf, | 5 
and 


7 
chattels and premiſſes, to the ſaid L. B. his executors, admi- 


nt and „ againſt all perſons whatſcever, 
Dre 


In witneſs, c. 


GIFTA AQUAE, The ſtream of water to a mill. 
Non. Ang. tom. 3. 

GIGMILLS, A kind of fulling-mills, for fulling and 
burling of woollen cloth, prohibited by ſtat. 5 & 6 £9. 6. 


22. 

GILD, A fraternity or company. See Gunp. 

GILD, Is alſo a compenſation or mul& for a 
DQuicquid in amore in alterum furatum babent in duos gel- 
dos componere faciat. From hence weregeld is the price of 
a man, orfgeld the price of cattle, angild the ſingle value 
of a thing, twigi/d the double value. There are likewiſe 
many words which end with geld, and which ſhew the 
ſeveral kinds of payments, as danegeld, vadegeld, ſene- 
geld, hornegeld, ſotgeld, penigeld, and many more. Cowell, 

ZS MR 

GILDALE, (from the Sax. gild, i. c. ſolutio, and le, 
ale,) A contribution where every one paid his ſhare. 
Cowell, edit. 1727. See SOTHALE. 

GILDABLE oc GELDABLE, (Geldadilis, ) Trit 


| that is, liable to pay tax or tribute. Camden, dividing Saf- 
| foik into three parts, calls the firſt gridable, becauſe liable 


to pay tax, from which the other two parts were exempt, 
becauſe eccleſiæ donate. It is mentioned An. 27 H. 8. 
c. 26. but we find gildable expounded in an old MS. to 
be that land or lordſhip which is ſub diſtrictiane curie 
vicerom. See 2 Par. Inſt. fel. 701. Inquiſitio capta apud 
Atherſlon, &c. 5 H. 5. je + Loon W, 2 2 — 
dicunt quod Fohannes Cheſterſhire, qui tenet unum tenemen- 


tum & duo creſta cum pertin. in le geldable de Fobanne Lile 


per quod ſervitium ignorant, erexit erucem S. Tobannis Hie- 
reſel. ſuper domum ſuam, ad habendum priuilegium & liber- 
tat. Templar. de „ es quod teneret pred. tenemen- 
tum ſub cruce in prejudicium Dem. Regis & contra 
mam flatuti inde editi, c. MS. penes Gul. 


the fraternity of Eaſterling merchants in London, called 


| the fill yard. Stat. 22 Hen. 8. cap. 8. 
CILBING. P 


See GorD. 
GILD-MERCHANT, (Gilda mercatoria) Was a cer- 
tain privilege or liberty granted to merchants, whereby they 
were enabled (among other things) to hold certain 


ol land within their own precinQs; as King Fobn granted 
gildham mercatoriam to the burgeſſes of —— 


GILTWITE. See Grrirwirz. 
GINGER. See Seicery. | 


GIRDLERS, May make their girdles with white me- 


tal, 15 Ric. 2. c. 11. 


GISARMS, or GUISARMES (mentioned in the ſta- 


tute 13 Ed. 1. flat. 2. c. 6.) An halbert. From the Lat. 


bis arma, becauſe it wounds on both ſides. A kind of 
hand-ax, according to Skene. Fleta miſwrites it fiſarms, 
lib. r. c. 14. Eft armorum genus lango manubris 69 por- 


| reflacuſpide. Spel. 


GLADIOLUM, Sedge. Meariſcus profert gladiolum, 


ceſpites & alia ignis pabula. Mat. Pariſ. An. 1206. 


GLADIUS, (Jus gladii,) Is mentioned in our Latin 


authors, and in the Norman laws, and it ſignifies ſupreme 


juriſdiction. Camden, in Britannia, writes Comitatus Flint. 
pertinet ad gladium Ceftria. And in Selden, Tit. of H- 


nour, pag. 640. Curiam ſuam liberam de omnibus placitis, 


c. exceptis ad gladium ejus pertinentibus. And 'tis 
bable from hence, that at the creation of an earl, he is 
gladio ſucc inctus, to ſignify that he had a juriſdiction 
over the county. See Pleas of the Sword. 


GLAlRE, (Fr.) A ſword; alſo a lance or horſeman's 


ſtaff. Gleyre, long ſword, ſhort ſword: and dagger, were 
the weapons allowed the parties in a trial by combat. 
Convell, edit. 1727, 

GLANVIL, 


3 a to 0 as ee 


G 1 


GLANVIL, Was a learned lawyer, and Chief Juſtice | 
in Henry the Secand's days, who writ a book of the Common 


Laws of which is the 71 * © 
'\\ching that ſubject. Staundſ. Pre. cap. 1. . 
— CG. Ranulphus de Glunvilla. fl. died 
in Richard the Firſt's days, at the fiege of Acres on the 
coaſt of Paleſtine, being with him in his voyage to the 
Haly-Land. P Y . StoweP's caſe. 
GLASS, To what duties liable, 2 Will. & 1 
„ 4 fe. 34 6 & 7 Will. 3. c. 18. 7 & 8 Will. 3. 
c. 31. ſef?. 51. The duty upon earthen-ware, and half 
the duty upon glaſs taken away, 9 & 10 Will. 3. c. 45. 
The remaining duty on glaſs taken away, 10 & 11 Will. 
c. 18. A duty of exciſe upon glaſs, 19 Geo. 2. c. 12. 
. 19. Penalty of _— glaſs from Ireland, 19 
Ges. 2. c. 12. ſect. 21. y on exportation, &c. 19 
Geo. 2. c. 12. ett. 16, c. : 
GLASS MEN, Are reckoned amongſt wandering 
rogues and vagrants, by the old ftatutes, 39 Eliz. and 1 


IEG. ati cr ator. 6 jello, 0 eakdme. 
Quad cum vidiſſet quiſpiam de caſtello & adverſarium ag- 
|  mnoviſſer, telo 


tut, quo teſt am capitis ip- 
9 ſub an. 


GLAWANCE ORE. Sce Plowden, f. 320. the caſe 


of mines. 

GLEBA, GLEBAM FERRE. Anno 1335. Cuftcs 
| fler domus Beate Marie Magdalene extra portam 
auftralem civitatis Exonienſfis tulerunt glebam pro redditu 

| por tam ortentulem cruitatis 


gulph En 
ke pro gleba alte, © pro ſitu ſeparal 

dona. L ſays, Gleba eff terra 
it dos eccleſie ; generaliter tamen ſumitur pro 


in qua c 
fol vel pro terra culta; mentioned in the ſlatute of 14 


Car. 2. c. 25. We moſt commonly take it for land be- 
longing to a pariſh- church, beſides the tithe. Skene ſays, 
The four acres of land, quhilk is given to the miniſters of 
the evangel in Scotland, is called ane gleeb, the gubilk ſuld 
be free fra payment of any teinds. Cowell, edit. 1727. 

| Glebe is a portion of land, meadow or paſture, be- 
longing to, or parcel of the parſonage or vicarage, over 
and above the tithes. Goedelph. Rep. 409. 


Leaſe of a rectory excepting the glebe is a void excep- 


tion; for no reQory may be without glebe. But he may 


except parcel of the glebe. So of a manor, excepting the 
inch 23. 


demeſnes. Mich. 19 Fac. 1. Hobart, 

Mabie's caſe. " | 

If a parſon hath lands ſowed with corn, and grants the 
land, the corn ſhall paſs incluſive. 2 Bulſ. 184. in the 
caſe of Mæyl v. Ewer. | 

So if the parſon grants the reQory, reſerving the land, 
he ſhall pay tithes to his grantee. 2 Bulſ. 184. in the 
caſe of Meyle v. Ewer. 

If the endowment of the vicarage has ial w 
that the vicar ſhall have minutas 2 of 88 
ſhall have it. Note; It ought to be ancient glebe at the 
time of the endowment. Ie. 910. Trin. 38 Elix. 
Blinco's caſe. | 


As long as the vicar occupies the glebe land in his own 


hands, he ſha!l pay no tithes. But if he demiſe it to 
Vor. II. No 84. 


| 
| 
| ancilla i. den. Ex Cartular. S. Edmundi, MS. fol. 323. 
| 
| 
| 


G O A 


anothet, the leſſee ſhall pay tithes to the parſon that 
is | Brownl. 69. Harris v. Carton. 

Leſſee of the glebe ſhall pay tithes to the parſon, if it 
be at a very low rent, otherwiſe if at a rack rent; ſed 
| querre of the diverſity. Ney 35. Perkins v. Wilde. 

If the parſon of a church not impropriate leaſes his 
glebe, the leſſee ſhall pay tithes. But otherwiſe tio, if it 
had been an impropriate church, becauſe of the ſtatute of 
32 H. 8. of diſſolution. Ney 152. cites it, as the caſe of 
Brewer v. Veſey, cites D. 43. a. 

. 28 Hen. 8. c. 11. ee. 6. Incumbent may 
iſe corn ſown by him, and growing on his glebe. 

A prohibition was granted to ſtay waſte, upon a ſug- 

E 


geſtion, that the parſon ploughed + % — 208 glebe 
land. Cumb. 5g. Trin. 3 Fac. 2. B. R. Anon. 

An t was about glebe lands incloſed, and the 
parſon, &c. to have an equal quantity, and as good in 
| another place. The agreement was decreed, 5 Car. 1. 
| Chan. Rep. 41. Morgan v. Clerk. 

E Parion exchanges his glebe land and dies; the ſucceſſor 
enters into the exchanged land, and takes the profits 
yet the ſucceſſor is bound for his time; & adjeurnatur. 
Tu clear the exchange ſhall not have been good, if it 
had been made after the 13 of E. But the exchange in 
this caſe was before. Ney 5. Thurter's caſe. 

Prohibition was moved for to a parſon for digging new 
coal- mines in his glebe, and alſo for felling trees; for tis 
waſte and prohibitable by the ſtatute De non profternend” 
arbares, &c. The court held, it lay not for the mines; 
for then no mines in glebe could ever be opened. Lev. 
107. Tria. 15 Car. 2. B. R. Earl of Rutland's caſe. - 

By ſtat. 28 Hem. 8. c. 11. Every ſucceſſor, on a month's 
warning, after induction, ſhall have the manſion-houſe, 
and the glebe belonging thereto, not ſown at the time of 
the predeceſſor's death, 28 H. 8. cop. 11. 

He that is inſtituted may enter into the glebe land be- 


* 


— 


fore induction, and 13 a 


| 3 Cake Ch. I. Roll. R. 1 See Vicar. 
laid on the Nelſb of the party of Owen Glendower, 4 Hen. 


GLICYWA, A fraternity or company. Tribulum 
| | > a , | 
| Collegium. Cowell, edit. 1727. 8 | 
_ GLOMERELLS, Commiſſaries to hear 
the differences between the ſcholars and the townſmen. 
In the edi&t of Hugh Balſam, biſhop of Ely, an. 1276. 
there is mentioned the Maſter of the Glomerells. 

GLOUCESTER AND GLOUCESTERSHIRE. 
The ſtatute of Glauceſſer and its expoſition, 6 Ed. 1. ff. 1. 
et 2. The cuſtom that the lands of felons ſhall be , 
to the heir after one year and a day, 17 Ed. 2. fl. 1. c. 16. 
For rebuilding the town, 27 Hen. d. c. t. The in 
| Glouceſterſhire provided for, 13 Geo. 1. c. 19. For ſup- 
plying the city with water, 4 Gee. 2. c. 11. For en- 
larging the ſtreets and market places, 23 Geo. 2. c. 15. 
GLOVES. Frames for knitting gloves not to be ez 
ported, 7 & 8 Will. 3. c. 20. ſedi. 8. 

GLOVE-SILV Money given to ſome ſervants by 
cuſtom to buy them gloves, as a reward and encourage- 
ment of their labours. Inter antiguas conſuetudines abba- 


tie de Sanito Edmunds ——capiunt etiam quidam ex præ 
diftis ſervientibus glove · ſilver in feffo &. | ad vincula 


quorum bac ſunt namina, clericus cellerarii ii. den. armiger 


cellerarit ii. den. grangiarius ii. den. &fc. yaccarius i. den. 


GLYN, Signifies a valley in Domeſday. Cowell, edit. 
1727. 

GO, Is uſed ſometimes in a ſpecial ſigniſication, as to 
ge to God, is to be diſmiſſed the court; ſo alſo is to go 
without day. Broke, tit. Fayler de Records, num. 1. 
| See Smith de Rep. Angl. lib. 2. c. 13. and Kitchin, ,. 
| 193- | 
| GOALING OF VAGABONDS, That is, ſendiog 
| them to the gaol, 35 EL. c. J. | 
\ GOATS, No man may common with gears within 
| the foreſt without eſpecial warrant. Nota, That Capris- 
| bus non oft beſtia venationis fereſiz. Manwood's Foreſt 
| Laws, cap. 25, numb. 3. 
| Rr GOAT's 


| 


39. 


GOAT”; HAIR, To what duties liable, 4 il. & 
Ma. c. 5. 

GOU.BOTE, A fine or amerciament for crimes and 
offences againſt God: An Eccleſiaſtical or church ne. 
Cowell, edit. 1727. 

GODAMIUM, Her gavenny. Cowell, edit. 1727. 

GOD-GILD, That which is offered to God. d. 

GOGINGSTOOL, A cucking ſtool for fcolds and 
ſhrews.—[n Burgs de Montgomery —— Quia per Hue 
trices If meretrices multa mala in villa ortantur —videlicet 
lites, pugne, diſſimulationes, Ec. ac aliæ multe inquietatt- 
ones per earum buteſtas E clamores. Igitur utimur de ciſ- 
dem quod cum captæ fuerunt, babeant judiciam de la go- 
gingſtoole, & ibi ſtabunt nudis pedibus & ſuis crinibus pen- 
dentibus & diſperſis tanto tempore, ut aſpici poſſint ab omni- 
bus per viam tranſeuntibus, ſecundum voluntatem ballivorun 

rum capitalium. Cowell, edit. 1727. 

GOLD AND SILVER, AND GOLDSMITHS. 
Goldſmiths ſhall make their work of due ftandard, and 
ſhall be ordered as the goldſmiths of London, Artic. ſuper 
Chart. 28 Ed. 1. c. 20. 

Gold and ſilver ſhall not be carried out of the realm, 
9 Ed. 3. ff. 2. c. 1. 38 Ed 3. fl. 1. c. 2. 5 R. 2. fl. 1. 
| 2 2 H. 6. c. 6. 17 Ed. 4. c. 1. 4 H. 7. c. 23. 3 

„8. c. 1. ; 

Goldfmiths work ſhall be eſſayed and marked, 37 Ed. 
3. c. 7. 2 H. 6. e. 14. 17 Ed. 4. c. 1. | 

None that make white plate ſhall gild, 37 Ed. 3. c. 7. 

Exchanges of money out of the realm, not to be 
without the King's licence, 5 R. 2. fl. 1. c. 2. 


Multiplication of gold and filver, felony, 5 H. 4. c. | 


4. repealed 1 V. 14. c. 3o. ; 
Gilding or ſilvering copper or lattin prohibited, 5 H. 4. 
c. 13. | | | 
Silver gilt ſhall be good allay, and ſhall be ſold at 46 -. 
3 d. the pound Troy, 2 H. 5. ft. 2. c. 4. Wn 
Na metal ſhall be gilt but ſilver, c. nor any thing 
ſilvered but knights ſpurs, &c. 8 H. 5. c. 3. 17 Ed. 
& 
The price of ſilver limited, for the increaſe of money, 
2 H. 6. c. 13. 24 
Silver plate ſhall be as fine as the ſterling, 2 H. 6. c. 14. 


of all goldſmiths within two miles of their city, 17 Ed. 
c. 1. 
* Forcign goldſmiths ſhall dwell in open ftreets in the 
ity, 17 Ed. 4. c. 1. | 
| ſhall ſell to none but officers of the mint and 
goldſmiths, 4 H. J. c. 2. | 
Shall ſell filver into maſs molten and allayed, 4 H. 7. 


c. 2. 

Silver ſhall bear 12 penny weight allay in a pound, 4 
1 | 
| nd in gold lace of Venice, Florence or Genes prohi- 
bited, 4 H. 7. c. 22. | 

Gold or filver not to be paid to foreigners, 4 H. 7. 
c. 23. 


Goldſmiths ſhall mark their work, and keep the ſtand- 


ard, 18 Eliz.c. 15. 

Foreign coin and bullion may be exported free, 15 Car. 
2. c. 7. , 12. 

6a ſilver extracted from metals to be ſent to the 
mint, 1 * & M. ff. 1. c. 30. ſet. 3. | 

Penalty of caſting ingots like the Spaniſh, 6 & 7. N. z. 
c. 27. T 8 | | 


ſtamped, 6 & 5 V. 3. c. 17. ſet. 6. 

Penalty on broker ſelling bullion, not being a trading 
goldſmith, Fc. 6 & 7 W.3.c. 17. ſea. 7. 

Wardens: of the goldſmiths may ſearch for bullion, Ec. 
6 7 W. z. c. 17. ſect. 8. 

If offender cannot prove bullion to be lawful filver, by 
the oath of one witneſs, he ſhall be found guilty, 6 & 7 
V. 3.c. 11. / 8. 

Bullion muſt be ſtamped at Goldſmiths Fall before ex- 
portation, 6& 7 V. 3. c. 17. ſect. 5. 7 C8 V. 3. c. 19. 

1 
_—— houſes prohibited to uſe plate, 7 & 8 . 3. 
c. 19. J 3. 


8 s of cuſtoms may ſeize bullion if ſhipped un- | 


| 


| 


| 
j 


| 


| 


| 


» 


c. 28. 


N. 3. c. 39. 


26. / 46. 


26 


Ses. 2. c. 26. ſee. 5. 


| 13, &c. 
The goldſmiths of London to have the rule and fearch | 


Canceſſianem etiam quam idem Thomas fecit 
| ſuis & terris tenentium ſuorum tam liberorum quam nativa- 


Se. 
cap. De vita & honeſtate Clericorum. 
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Buii:on not to be exputte without certilicate, 1&8 
W. z. c. 19. J 6. 


The new flardard of filver c fwd, 8 1. 3. c. 8. 


ect. g. 


Silver manufactures may be exportut, 9 , 19 W. z. 
The proportion of gold in gilt wire, ane the guod- 
neſs of gold and ſilver thicad tegulated, 4 10 . 3 


0. „ 
Þeceits in gold and filver thread prohibited, g & 10 
1 Ann. . 1. c. 17. 15 Geo. 2. c. 2. | 
Aſſayers of wrought plate to be appointed in York, 
Exeter, Briſtol, Cheſter and Nerwich, 12 & 13IV. 3. c. 4. 
and at Newcaſtle, 1 Ann. ft. 1. c. . | 
A duty on gilt and filver wire imported, 10 Aur. c. 25, 


| fect. 46. Made perpetual, and part of general fund, 
3G. 1. c. 7. 


Duty on filver wire made in Great Britazn, 10 Ann. c. 


Importation of gold and filver lace, fringe and wire 
prohibited, 10 Arn. c. 26. feet. 66. 15 Geo. 2. c. 29, 
ſeft. 7. 
Coſts to proſecute, 10 Any. c. 26. fect. 66. | 
A drawback on gold and filver thread exported, 10 Ann. 


c. 26. ,. 62. 


The old ſtandard reſtored, 6 Ces. 1. c. 11. Lek. 1. 
4t. Penalty on not keeping the ſlandard. 12 Geo. 2. 6. 


A duty on filver plate, 6 Geo. 1. c. T7 ſeck. 4. 
Repealed by 31 Ges. 2. c. 32. | x 
Small pieces of filver exempt from the duty, 7 Ges. 1. 


c. 20. ſecl. 3 


Penalty on ſelling gold and ſilver ware not marked, 12 
has? on counterfeiting the marks, 12 Ces. 2. c. 26. 
Notes to be ſent with plate to be marked, 12 Ges. 
2. c. 26. ſedt. . ; i 
Drawback not to be allowed on plate above ſeven 
years old, 12 Geo. 2. cap. 26. ſect. 10. 
Regulations of the aſſay office, 12 Geo. 2. c. 26. ſe. 


of gold or filver lace or thread, or of 
copper lace or thread, prohibited, 15 Geo. 2. c. 20. / 7. 

Importation and making up of gold and filver lace, 
embroidery, brocade, &c. prohibited, 22 Geo. 2. c. 36. 

A tax laid on perſons poſſeſſed of filver plate, 29 Geo. 2. 
c. 14. | | 

Church plate exempt, 29 Ge. 2. c. 14. ſect. g. 

No drawback on exportation, 31 Ges. 2. c. 32.ſ g. 

Duty on plate repealed, and in lieu thereof a duty of 
40 4. on licences, 31 Geo. 2. c. 32. ſect. 2. Forging the 


| ſtamp death, bid. ſed. 15. 


This duty altered by 32 Geo. 2. c. 24. ed. 3. 
Nolicences nece tor ſmall wares, 32 Geo. 2. c. 24. 
GOLDA, A gullet, a fink, a paſſage tor water, Sc. 


de terri 


rum, @ goldis mundandi per ſe & ſuos ſecundum conſuetu- 
dinem in locts de Alferton & Norton uſttatam. Mon. 
. tom. 2. pag. 610. | 
OL DA, a mine. Conceſſionem quam idem Thomas fe- 
cit de terris ſuis & terris tenentium a goldis mundanJis per 
ſe & ſuos. Mon. Ang]. 2 tom. p. 610. 
,DWITH ve GOLDWTTCH. In the records 


| of the Toter there is mention of Conſuetuds vacata gold- 


with vel goldwitch; but no explanation of it ; perhaps a 
golden mul&t. Cowell, edit. 1727, 

GOLIAR DI (from the Fr. gouland, a glutton or greedy 
feeder.) Ecclefig catholice ordinis dignitati non modicum 
detrahentes, ſe jaculatores ſeu goliardos faciunt aut buffones, 

MS. Decretal. Bonifacii VIII. Univerſitati Oxon. 


GOLIARDUS, A buffoon or jeſter. 'Tis mentioned 


in Mat. Parif. Anno 1229. viz. Quidam famuli, vel ilii 


guos ſolemus goliardenſes appellare, verſus ridiculos compone- 
bant. Vide Selden. ad Fletam, pag. 524. 


GOOD ABEARING, Bonus geſtus, Is, by a ſpecial 
ſignification, an exact carriage or behaviour of a ſubject to 
tlie 
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i we, whereunto men upon their 
22 "demeanor, are lometimes 
bound: For as Lambard, in his Eirenarcha, lib. 2. c. 2. 
faith, He that is bound to this is more ſtrictly bound than 
to the e ; for the peace is not broken without an at- 
fray, but this ſurety, De bono geſtu may be forfeited by the 
number of a man's company, or by his or their weapons 
or harneſs. See alſo Crom. Juſt. of Peace, fil. 119 
127. Cowell. 

GOOD BEHAVIOUR. See Goop ABrARING. 

A binding to the good behaviour is not by way of pu- 
niſhment, but it is to ſhew, that when one has broke the 
good behaviour, he is not to be truſted. Per Holt Ch. }. 
Trin. 1 Ann. B. R. Parr. 29. in caſe of the Queen v. 
Rogers. | | 


1. In what caſes, in what manner, and how long, a per- 


ſun may be compelled to find ſurety for his good behavicur. 


2. len ſuch ſurety is diſcharged or ſuperſeded ; of breach 
thereof, and of pleadings and proceedings therein. 


1. In what caſes, in what manner, and how lang, a per- 


ſon may be compelled to find ſurety for bis goad bebaviour. 


Per Holt Ch. J. By law none can be compelled to 
find ſurety for his good behaviour, except it be by an- 
cient cuſtom within a leet, or for vagrancy, or ſome cer- 
tain offence; and here one being committed thus ; 
Whereas A. has been convicted of a miſdemeanor, and 


cannot find ſecurity for his good behaviour, therefore, &c. 


And here could be no certiorari, there being no record of 
the conviction, the party being brought up upon a habeas 
„ was diſcharged on motion. Per cur. Trin. 12 
IV. z. B. R. 12 Mad. 415. Aon“. 3 
If one lives extravagant and high, who has no viſible 
way of getting it, it may be reaſonable to enquire how 
he lives, and may be liable to find ſureties of the good 
behaviour; but if a man lives in a reaſonable quiet man- 
ner, it is hard to hold him to it; per Holt Ch. J. Mich. 13 
W. 3. B. R 12 Mod. $66. in Eliz. Claxton's caſe. 
A juſtice of peace cannot bind one to the good behaviour 
upon a general information, or commit him to priſon for 
refuſing to find ſureties tor his behaviour upon ſuch 
information. Si. Paſcb. 25 Car. 1. Sir William Bronker's 
It a witneſs is inſolent we may commit him for the 
immediate contempt, or bind him to his good behaviour, 
but we cannot indict him for it, and that is according to 
the Common law of England; per Halt Ch. J. Trin. 
1 Ann. B. R. Farr. 29. in caſe of the Queen v. Rogers. 
Surety for the good behaviour may be required of ſcan- 
dalous, turbulent, ſuſpicious perſons, as of forcible en- 
tries, or obſcene writers or recuſants, but not in reſpect 
ot bare words; unleſs they tend to a breach of the peace, 
or ſcandal of the government. Hawk. Pl. C. cap. 61. 
K ce/i3,%, + 4 5 
A. was committed to N.:voate by the mayor of Lon- 
don tor calling B. an alderman of Landan, fool and knave 
upon the Royal Exchange, in the preſence of divers; upon 
a babeas corpus, it was certified, that the cuſtom of Len- 
don war, upon ſuch a miſdemeanor, to commit any citi- 
zen to priſon, Fe. but by aſſent of the whole court, he 
was diſcharged. And IFalmfly J. ſaid, that if juſtices of 
peace require ſureties of the peace, not having good cauſe 
to to do, and the party refuſes, and is committed to priſon, 
falſe impriſonment lies. For the ſtatute of 34 & 35 Ed. 3. 
which gave them that authority, is principally for 
vagrant perions, Sc. and is not intended for every private 
abuſe. And Anderſon laid, He could not fee how the 
cuſtom could be maintained, and that a man may be 
impritoned tor 4 contempt done in, but not for one done 
out of court. Cro. E. 689. Trin. 41 Eliz. C. B. Dean's 
caſe. | 
One was indicted for that he ſcandalaſe & contemptuoſ- 
propalavit E publicauit verba ſequentia, viz. That none of 
the juſtices of peace underſtand the ſtatutes for the ex- 
cife, unleis Mr. A. B. and he underſtands but little of 
them; no, and many parliament men do not underſtand 


| 


47. Girlington v. Piztfield. 


e. g. fell. 3. 
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them upon the reading af them. And it was moved“ 
quaſh the indictment, for iat a man couid not be in- 
dicted for ſpeaking ſuch words; and of that opinion was 
the court; but they ſaid he might be hound to his good 
behaviour. Pajch. 21 Car. 2. B. R. Fort. 16. The King 
v. Bur ferd. 

In an action on the cale for maliciouily proſecuting an 
indictment of perjury, of which the perſon was acquitted. 
Upon Not guilty pleaded, it appeared on the evicence, that 
the detendant was a jutiice of peace, and pt ocureu ſome as 
witneſſes to appear againſt the plaintiff, and his own name 
was indorfſed on the indictment to give evidence. The 
court agreed, this did not make him a protecutor ; for it 
a juſtice of peace knows any perſon that can give evidence 
ataintt one indicted, he ought to cauſe him io do it. But 
it was proved on the defendant's fide, that this indictment 
vas drawn up by an order of ſeſſions. Aying Ch. J. ſaid, 
the plaintiſf deſerved to be bound to his good behaviour, 
for bringing this action. 7b. 21 Car. 2. B. R. Vent. 


A. offers money to a woman with child to buy poiſon 
to kill the child; this is good caute to bind A. to his good 
behaviour. Trin. 28 Eliz. B. R. Cre E. 49. in the cale 


of Sir Cacham and Us. v. I/itnam. 


If one do affront any court of juſtice, this is a good 


cauſe to bind the party to his good behaviour. Paſch. 
| 24 Car. B. R. For the affronting of juſtice is a publick 


miſdemeanor, and not a private one, altho' it be done but 
to the perſon of one man, as to the judge of a court, a 
juſtice of peace, Tc. becauſe ſuch perſons are publick mi- 
niſters of juſtice, and act for the commonwealth. L. P. R. 
649, 650. 


Stat. 34 Ed. 3. 1. Impowers juſtices of peace to chaſ- 


tiſe rioters, barretors, and other offenders, and alſo to im- 
| Priſon and puniſh them according to law, and by diſcretion 
and good adviſement; and alſo to bind perſons of evil 


fame to the good behaviour, and to hear and determine 
felonies and treſpaſſes done in the ſame county according 
to law. | 

This ſtatute being penned in ſuch general words ſeems 
in a great meaſure to have left it to the diſcretion of juſ- 


| tices of peace, to determine what perſons are fit to be 


bound to their good behaviour, and conſequently ſeems 
to impower them, not only to bind over thoſe, who ſeem 
to be notoriouſly troubleſome, and likely to break the 
peace, as eves-droppers, Fc. but alſo thoſe who are pub- 


lickly ſcandalous, or contemners of juſtice, &c. as haun- 
ters of bawdy-houſes, or keepers of lewd women in their 
| own houſes, common drunkards, or thoſe that ſleep in 
the day, and go abroad in the right, or ſuch as keep ſuſ- 


picious company, or ſuch as are generally ſuſpected as 


| robbers, or ſuch as ſpeak contemptuous words of inferior 
| magiſtrates, as juſtices of peace, mayors, c. not being 


in the actual execution of their offices; or of inferior 
officers of juſtice, as conſtables, &c. being in the actual 
execution of their office; but it ſeems that raſh, qua- 


relſome or unmannerly words, ſpoken by one private 


perſon to another, unleſs they directly tend to a breach of 
the peace, are not ſufficient cauſe to bind a man to his 
good behaviour. 1 Hawk. Pl. C. Abr. 153. cap. 61. . 2. 
the book at large, ſect. 2, 3, 4. 

Sureties of good behaviour may be required of perſons 
convicted of diſturbing divine ſervice, 1 V. „. 2. c. 3. 


err. 6. 


Or offending againſt game laws, 5 El. c. 21. ſe. 2, 3. 
22 23 Car. 2. c. 25. fel. 4. 
Or entertaining ouilawed felons, 43 Ez. c. 13. 


| | feft. 5. 
Or perſons infected with the plague going abroad, thu” 
no fore on them, 1 Fac. 1. c. 31. fel. 7 


Or unlawfully hunting in parks, 3 Jas. . 42 
Or convicted a ſecond time of drunkennets, 4 Fac. 1. 
21 Fac. 1. c. 7. fe. 3 


Or refuſing to take the oaths of lupremacy and allegi- 
ance, 11. M. /. 1. c.8. ſe?. . 
Or of telons atter pardon, 5 /. Ce. 1. ſet. 2. 
Oft perſons unlawtully gaming, 9 it © 1.4. el. 6. 
Or committing «difurders in dock-yars, 1 Gee. 1. 25, 


fect. : 


O- 
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Or deſtroying timber, 1 Gee. 1. e 48. ſed. 3. 

Or forcing through turnpikes, 8 Gee. 2. c. 20. ſect. 11. 

Or pretending to witchcraft, 9 Geo. 2. c. 5. ſe. 4- 

Or aſſiſting in running goods, 9 Ges. 2 c- 35. feet. 
. . 
"Where one is arreſted to the peace, the juſtice is not 
buund to demand ſurety, but the party ought to offer 
ſurety, otherwiſe the _— = award him to gaol. 

. „ 7. cites 7. 8. : 
ores White e of peace is directed to the 
juſtices of peace, the juſtice, to whom the writ is firſt de- 
livered, ſhall alone make precept to take the party 10 find 
ſurety, and it ſhall be returnuble before him only, and he 
only ſhall take ſureties, and ſhall make the return alone 
without the others. By. Peace, pl. . cites 21 H. 7. 20. 

Fineux Chief Juſtice. P 
"The court was moved to grant the good behaviour 
2zainft the Lord Foliot, becauſe he was indicted for a foul 
battery at the ſeffions in London, and the bill was tound 


- againſt him; but per Rall Ch. J. it cannot be granted on 


motion, but you muſt prefer articles againſt him here 
on oath, dev 560 may move for it ; and if there ap- 
pears cauſe in the articles, it ſhail be granted. Sti. 299. 
Mich. 1651. B. R. Davis v. Lord Foliat. | | 
He that doth, upon articles ſworn in court, deſire that 
_ the party, againſt whom the articles are ſworn, may be 
bound thereupon to the good behaviour, muſt expreſs 
ſame ſpecial matter in thoſe articles, for which he ought 
10 be bound to the behaviour; for if the a ticles be 
only general, the good behaviour is not to be granted 
accuſation is no accuſation on 


7 


$377 


return, of the recognizance ought 
perſons who took it, and if by any 


other, as the 


Lenard Ford v. King. 


7 PT 


to continue upon 


ear; per Ch. J. 12 Med. 251. Mich. 10 V. 3. 


by * 
Þ 7 


it was awarded, is diſcharged againſt them of the bank; 


per all the Juſtices. Br. Peace, pl. 17. cues 21 Ed. 4. 


And when a man has found ſurety to keep the peace 
againſt F. S. and all the King's people, the party cannot 
releaſe it after, becauſe others have intereſt in it; but 
Brook ſays, it is uſed otherwiſe now. hid. 

And if he pays the money, he ſhall be awarded to pri- 
ſon, till he find ſurety again; for the firſt recognizance is 
now determined, and he appears to be a treſpaſſer of the 
law; and if the ſureties die, there, upon a ſurmiſe of the 
King's attorney, the court ſhall award proceſs, to compel 


the parties to find new ſureties ; fer all the Juſtices, and 


A x contra, for the executors are obliged. 


And by ſome, if a man finds ſurety of the peace, and no 
day is limited, there none can releaſe it, but he is bound 
during his life, and therefore it is good to find ſurety till 
ſuch a day. bid. | 

A new King cannot take the forfeiture of mainpri 


mainprize 
| taken in the time of the King his predeceſſor. Tempere 
E. 3. tit. Re-attachment in Fitz. 18. And ſuch main- 


prize was ann 1 H. . 20. And the opinion of the 

court was, that by the death of the King it is diſcharged, 
and that every ſurety of the peace, and mainpernor, for 
keeping of day in the time of another King, is diſcharged 


authority. 
as follows; 2 R. A. 922. (F) fl. 12. Dall. cap. 75. Cre. 


| he may be indiQted 
Roll Ch. J. 1653. C. 
Such a 


Er. it is not good. Trin 21 Fac. 1. B. R. Cre. 


| before the day, and for 


| 14 Fac. B. R. The Ki 
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by the dem.ſe of the King in every court; guad [uit con- 
ceſſum of ſutety to the prace, for it is ſervare Pacem n9- 

am, viz. of that King; and his peace is determined by 
his death. Br. Peace, pl. 15. cues 1 H 7. 2. and 1 LI. 5, 
1. and Fitz. Reatt. 18. accordingly. 

Where on reading af£davits, and examining the matter, 
it appeared. io the court, that the binding tv the good 
behaviour was upon malice and for vexation, B. R. diſ- 
charged them. Fill. 1652. B. R. Su. 364. Sir Thomas 
Reve!l's caſe. 

Note; The King cannot diſcharge recognizance taken 
for ſurety of the peace, but after it is bioken he may. 
Hill 1& 2. & M.C.B. 2 Perk 131. cites 11 H. 7. 
12. and in Marg. 1 Ift. 238. Vaugh. 334. 

A huſband was bound to the peace for a year, upon 
articles exhibited againſt him by his wife; and on motion 
to diſcharge the recognizance, upon ſuggeſtion that the 
wife was conſenting, it was denied per Halt, who ſaid, 


| how can we diſcharge it before the condition is per ſot in d. 


Paſeb. 6 Ann. B. R. 11 Mad. 10g. The Arcen againt 
Lord George Howard. | | 

It hath been holden, that a certiorari to remove a re- 
cogmzance fur the behaviour, will ſuperſede its ob- 
ligation; but this would be highly inconvenient, and the 
contrary opinion ſeems io be ſupported with the better 
2 Haul. Pl. C. 294. cap. 27. ſet. 65. cites 


ac. 282. 
7 To be drunk is breach of good behaviour, but cholerick 
words, being provoked by another, ate nut; per Houghton 
and Chamberlain accordingly ; but per Nlontague J 
ords that are actual and violent and not vocal, are a 
3 Mich. 18 Fac. B. R. 2 Roll. R. 200. Stamper v. 
It one that is bound to the peace break his recognizance, 
it, for tis a new offence. per 
. Sts. 369. Anon". | 
h a recognizance ſhall not only be forfeited for ſuch 
aQual breaches of the peace, for which a recognizance for 
the may be forfeited; but alſo for ſome others, 
for which ſuch a recognizance cannot be forfeited, as for 
going armed with great numbers to the terror of the peo- 
„ to ſedition. And alſo for 
all ſuch . = I, which wh to be 

y a recognizance, but not for barely givi 
cauſe of ſuſpicion of what perhaps may nevet 2 Qually 
Hawk. Pl. C. cap. 62. pl. 6. | 


| net ind wend behaviour with ſureties, and 


for his appearance in B. R. at a day certain, and he dies 
non-appearance the recognizances 
be eſtreated, and proceſs made againſt the fureties, the 
ſureties muſt ſhew by plea all this matter before they can 
be diſcharged; and if the Attorney General will con- 
feſs it, tis enough; otherwiſe if he will take iſſue on the 
death it mult be tried. Paſcb. 25 Eliz. B. R. Sui 55. 
pl. 114. Half-Hide's caſe. | 
Sci. fa. on a recognizance ſor the good behaviour taken 
in the Crown Office. The breach aſſigned was, that he 
aſſaulted and beat ſuch a one ſuch a day, and ſays nut 27 
& armis. And for this cauſe, after verdict, the excep- 
tion was taken, and judgment ſtayed. Cro. J. 412. Mich. 
v. Hutchins. | 
I he recognizance of peace being taken by a juſtice of 
peace, it may be certified by certiorari, tho” the juſtice 
of peace does not bring it to the ſeſſions, nor to the cuſfo- 
rotularum ; and if ſuperſed:as be returned to the ſeſ- 
ſions, and no recognizance, then certiorars may be 
awarded to the ſame juſtice to certify the recognizance; 


| but fee the ſtatute of 3 H. 7. cap. 3. that the juſtice for- 


feits 10 l. if he Coes not certily the recognizance at the 
next ſeſſions. Br. Peace. pl. 11. cites 2 H. 7.11. 
"Tis à common courſe, in caſes of perions bound to 


their good behaviour, to indi& them, wt.ich will be evi- 


dence in a ſci. fu. on the recognizance. Hill. 30 Eliz. 

B. R. Cre. E. — | 9 
Capias againſt A. to find ſureties De ſe bene gerends. 
Sheriff may break the houſe to arreſt the pirty, as upon 
a cap. utlag. Trin. 42 Eliz. B. R. Ae. 606. pl. $57 
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one, you muſt make af- 
the cauſe of tear, and exhibit it in articles, and 
| demand this, not of any 
fear of ſome bodily hurt. 
2 Mo. 565. Anon”. See 

GOOD COUNTRY, Bone patria, Is an aſſiſe or 
jury of count or good neighbours. Skens de Ver- 

Sign. Verb. Bona Patria. 

5096 AND CHATTELS, (Bona & catalla) Per- 
ſonal, Fc. See CHATTELS. ; 
GOOLE, (from the Fr. goulet, or the Latin gals) 
In ſtat. 16 


17 Car. 2. cap. 11. is a breach in a bank, 
of ſea-wall, or a paſſage worn by the flux and reflux ol 


K 
ace of 


ſea. | 
. Gnck, GOURT, and GOOR, (from the Fr. gert, 


- 6. a wear,) Locus in fluyio coarflatus” piſcium capiends- 
2 wear. It is recorded, that all ſuch gorces, 
mills, wears, ſtanks, 
ſet up inthe time of King Edward, the King's 
and after, whereby the King's ſhips and boats be diſturbed, 
that cannot paſs in ſuch river as they were wont, ſhall be out, 
and utterly pulled down, without being renewed. Stat. 25 
Edu. 3. „. 4. c. 4. Sir Edward Coke (on Littl. fol. 5. 6.) 
ſeems to derive it from gurges, a deep pit of water, and 
calls it gars or gulf. But gquere, mne For 

ſays in Domeſday, it is called gaurt and gort, the very 
OS * 2 wear. And we find in the Black 


Book of Hereford, fol. 20. Quad tres gurgites in aqua de | 


Monew attachiantur per bamines de Groſſo monte : Where 
gurgites is uſed (tho' improperly) as a Latin word for 
gorces or wears. edit. 1727. 
GORE, A ſmall narrow flip of 

jacent juxta viam ſcilicet le gores ſuper ſhoteſorlong. Paroch. 
Antiqu. p. 393- Cu acre 
& vacantur gquingue 


= 532. Una acra cum una 
16 
Lat. 
GOVERNORS 
Arecertain officers appointed to take care of, and relieve the 
and maimed ſeamen belonging to the King's navy. 22 
22 Car. 2. n Sc. 
CE. Acts of parliament for a general and free par- 
don, are called A of Grace. 7 Geo. 1. c. 29, &c. 
_ GRADUAL. See GRAILE. | | 
GRADUATES, (Graduzat:) Are ſuch ſcholars as have 
taken degrees in an univerſity. 1 H. 6. c. 3. 
GRADUS, A year; the epitaph of William the Con- 
queror in Ordericus vitalis, lib. 8. 


Virginis in Gremiis Phæbus, & bic obiit. 


edit. 1727. 


GRAFFER (Fr. Grefficr, Scriba) Signifies a notary or 


{crivener, and is uſed in the ſtat. 5 Hen. 8. c. 1. 
GRAFFIO, GRAPHIO, GRAVIO, An Earl, as 
Landgrave, a Magittrate, a Judge, an Advocate 
Nec princeps, nec graſſio hanc lenitatem prefatam mutare 
audeat. Carta Kenulphi Regis Merciorum apud Mon. 
p. L100. 
DER FFIUM, A writing-book, a regiſter, a 


book or cartulacy of deeds and evidences. David Epiſ- 


copus Menevenſis, Sancto Thoma Archiepiſcopo in exilium 
detruſo, a cuſtudibus capitale figillum abſtulit, & librum 
paſſeſſianum gued graffium appellatur. Annal. Eccleſ. Me- 
ne venſis apud Angl. Sacr. P. 1. p. 653. 

GRAILE, GRADALE, or GRADUALE. A gradual 
or book containing ſome of the offices of the Roman 
church. Gradal:, ſays Linwood, fic diftum a gradalibus in 
tali librs contentis, Provincial. Ang. lib. 3. The word is 
mentioned in Plwden, fol. 542. and 37 H. 6. 32. It is 
| ſometimes taken for a maſ5-book, or part of it inſtituted 


by Pope Celeſtine, Anno 432. according to Catgrave. 
Cowell, edit. 1727. 


GRAIN, The 24th part of a penny-weight. In 51 H. | fine, or diſſeiſe the tenant of the land, out of which the 


rent is iſſuing, whereof he is ſeiſed in tail, and make a 


3. Denarius Angliæ qui nominatur fterlingus, rotundus 

fine tonſura penderabit triginta & duo grana frumenti 

in medio ſpice. Theſe thirty-two grains in the middle of 
Vol. II. Ne. $4. 


flakes and kiddles, which be levied and | 


& dimidia jacent ſimul ibidem, | 


1 
THECHEST AT CHATHAM, | 


— 


| Aſcenſfon- day, in Trinity-term, St. Jahn 


| continuance of 


”o 5 - 
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the ear of corn are the zatura! grains, which for the bet 
ter accommodation of accounts, are now reduced to ten- 
ty-four artifical grains. Cowel!, edit. 1727. 
GRANA, Shrubs or buſhes. De grana anius acre 
Mon. 2 tom. p. 452. See Grava. | 
GRAND ASSISE. See Assis E and Macxa As ls A. 
GRAND CAPE. Sce Cart and Ar TAcHMENr. 
GRAND DAYS, Are thoſe in every term ſolemnly 
kept in the inns of court and Chancery, viz. In Eaſter term, 
Baptiſi -day, in 
Michaelmas-term, All Saints-day, (and of late All Souls-day) 
and in Hillary-te, m, the Feaſt of the Purification of our 
Lady, commonly called Candlemas-day. And theſe are Dies 
non jufidici, no days in court. Cowell, edit. 1727. 
GRAND DISTRESS, Magne diſtrictia, ls to called 
for the quality and extent thereof, for thereby the ſheriff 


is commanded, Quad diſtringat tenentem, ita quad ipſe nec 


aliguis per ipſum ad ea manum » donec babuerit 
aliud preceptum, & quad de exitibus eorundem nobis re- 


ſpondeat, & quad habeat corpus ejus, Ec. This writ lies 


in two caſes, either when the tenant or defendant is at- 
tached, and ſo returned, and appears not, but makes de- 
fault; then a grand difireſs is to be awarded: Or elſe 
when the tenant or defendant hath once appeared, and 
after makes default, then this writ lies by the Common 
law in lieu of a petit cape, 2 Par. Inſt. fol. 254. 51 H. 
3. cap. 9. 2 1. cap. 44. and Fl. ta, lib. 2. 4. 69. ject. 
penult, See DisTRESs. | 


GRAND JURY. See Juzy. | 
GRAND SERJEANTY. See Curvatay and Sxa- 


JEANTY. 
GRANGE, (Grangia) Is is a houſe or farm, not only 


barns be, and ranaries, c. 


MS. fol. 323. He was otherwiſe called grangiarius, and 
in this he di ; 


perſon ſhould not execute both offices. ——Nec ſuſti- 


| _ quad prepoſitus fit granatarius & grangiarius mul. 


J. 2. c. 12. ſect. 1. | 
GRANGIARIUS, ls he who has the care of places for 


all manner of huſbandry.See Grange and Gx AN RAus. 


GRANT, (Conceſſio, ) Signifies a gift in writing of ſuch 


a thing as cannotaptly be paſſed or conveyed by word only, 


as rent, reverſion, ſervices, advowſons in grots, common 
in groſs, tithes, c. or made by ſuch per ſons as cannot 
give but by deed; as the King, and all bodies politick, 
which differences are. often in ſpeech neglected, and then 
it is taken generally for every gift whatſoever, made of any 
thing by any perſon; and he that granteth is named the 
grantor, and he to whom it is made the grantee. Weſt. 
Symbol. part. 1. lib. 2. ſe. 334. A thing is ſaid to lie in 
grant, which cannot be aſſigned without deed. Coke, lib. 
3. fol. 63. Lincoln college cale. Cowell. 
word grant is regularly applied to things incorpo- 
real, ſuch as advowſons, rents, commons, reverſions, 
Sc. which are therefore ſaid to lie in grant, and not in 
livery, becauſe they can't paſs from one to another wuh- 
out deed. Co. Lit. 172. 4. 332. 4. 
On this difference between things corporeal and incor- 
poreal, it hath been held, there can be no diſcontinuance 


of things which lie in grant; and therefore if tenant in 


tail of a rent, advowſon, common or remainder, or re- 
verſion expectant on a freehold, make a grant by deed or 


feoffment with warranty, that theſe acts work no dit- 
the intail ; for nothing paſſes but during 


the lite of tenant in tail, which is lawful. Lit. ſect. 627 · 
Co. Lit. 527. a. 3 Co. 85. 1 Leon. 111. and fee 2 
I 10. 

Alſo of things which may be transferred without the 
notoriety of livery or ſeiſin, ſuch as rents, advowſons, &c. 
which lie in grant, a man can't by any diſpoſition or at 
in pais forfeit them; and therefore if a man ſeiſed of a 
rent, advowſon or common for life, grants them by deed 

to another in fee, this is no forfeiture; for this can be no 
way prejudicial to him in reverfion, becauſe ſhould the 
grantee claim an eſtate in fee, he can make no title with- 
out the original grant made to his grantor, by which it muſt 
appear what intereſt he had, and conſequently what eſtate 
he could convey; and fo the notwithſtanding the 
grant in fee, can claim no larger eſtate than his grantor 
had power to make, and ſo he in reverſion can receive 

no prejudice. Co. Lit. 233. b. 8 Co. 45. 4 
Sao there can be nooccupant of things which lie in grant, 
and which can't paſs without deed, as rents, &c. becauſe 
theſe things having no natural exiſtence, but conſiſting 
purely in the agreement, and depending on the inſtituti- 
on of the ſociety for their being, no man can enter to 
poſſeſs them ; beſides, as theſe things are framed, and 
have their exiſtence by the municipal laws of the nation; 
ſo thoſe laws have eſtabliſhed the folemnity of a deed to 
transfer them ; from whence it follows, that fince no man 
can make himſelf a title to thoſe things without deed, 
whoever claims them, muſt ſhew he is a party to the 


deed before he can derive himſelf a title to the things con- | 


tained in the deed. Co. Lit. 41. l. 2 Rell. Sr. 150. Cro. 
Eliz. 721, 901. Vaugb. 199. 


at et goofs ts 
corporations, eccleſia per * covertꝭ, 
2. What perſons may take by grant. 


2 What things or intereſt may be granted. 


4. What ſhall be @ ſufficient name or deſcription of the | 


grantor or grantee, to make a grant good and certain. 
1. What perſons may make goed grants ; and of grants by 


Perk. ſect. 31, 32. ©; 
The grants of all dead in law, as monks, 
friars, canons prof and ſuch like religious perſons 


were always held void. Perk. ſect. 3. 
chapters, maſters and fellows of colleges, maſters 
brethren of hoſpitals, and ſuch like corporations | 
gate of many, might of themſelves » without the 
conſent or confirmation of any, have made leaſes 
for lives or , or gifts in tail, or eſtates in fee to others 
of theis paleGone, at their with: and pleafuce. Comp. 
Incumb. 415. | = 
| 80 biſhops, deans, Er. ſeized in the right of heir bi bop 
ricks, deanries, &c. So archdeacons, prebends, parſons, 
vicars, (fc. with the conſent and confirmation of others, 
might grant their poſſeſſions in the ſame manner as other 
| gate corporations. Camp. Incumb. 415. 
2 — — 19. and the 13 
Elia. cap. 10. All gifts, ts, feoffments, or other con- 
veyances by biſhops, maſters, and fellows of colleges, deans 


and chapters, Ec. are void, except leaſes, for the term of | 


twenty-one years or lives, being made conformable to the 
rules preſcribed by theſe ſtatutes. See theſe ſtatutes and 


the explanation of them, under title Lg ace. 


_ own time. Cra. Elia. 207, 440, 690. 


 offment, levies a 
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If a perſon obtain- a grant to build houſes on church; 


or college land, and this is confirmed (where confirma. 


tion is neceſſary) ; this grant makes no alieration, hut is 
only as a licence or covenant ; for the foil remains in the 
go and ſo by conſequence the houſes are alto in him 

tley 57. 

— perſons ſeiſed of advowfons in right of 
their churches are reſtrained from alienating the fame, or 
granting the next or other avoidance thereot, to the pre- 
judice of their ſucceſſors ; for theſe are parcels ot the 
poſſeiſions and hereditaments of the church, and not 
things whereof an annual rect or profit can be retervey. 
7 Ca. 7. s caſe. 

But tho” theſe grants are void againſt their lucceſſors 
and the King, yet the grant of a bithop, in :uchi calc, is 
good againſt himlelf ; ſo that he cannot avoid it during the 
time that he continueth bithop, tte ſtatute being made on- 
ly for the benefit of the ſucceſſors and the King, that by 
the preceding poſſeſſors they migl:t not be preiudiced in 
their reſpective rights; but not to reſtrain thoſe in polſeſ- 
ſion from doing any thing to bind themſelves duting theic 
1 Aud. 241. 
The like law in caſe of grants made by deans and 
chapters, for they are void when the dean (being prin- 


cipal member of the corporation) dies, and binds both 


dean and chapter during his lite only. 3 Ca. 60. Cre. 
Fac. 173. 

As the grant of the next avoidance of an advowſon is 
only void _ ſuccetlor himſelt, but ſhall bind 
the biſhop, &c. So if an annuity be granted by a biſhop 
out poſſeſſion of the biſhoprick, this is not void 
10 C. 


not merely void, but only voidable by him. 'Ferk. ſed? 


If an infant being ſeiſed of a carve of land, grant 2 
rent-charge to be iſſuing out of the fame carve by deed, 
and the grantee diſtrain, he ſhall puniſh him as a treſpaſ- 
ſer, notwithſtanding that the intant delivered the deed 
with his own hand. Perk. ſe. 13. 

If an infant grant a rent by fine, this grant is voidable 
by himſelf during his nonage, by a writ of error; but if 
he do not avoid it during his nonage, it is good for ever; 
allo if he die during his nonage, his heir ſhall not avoid it. 


12, 13. 


A grant 


A a feme covert is 
| 2 intereſt which the 1 


notwithſtanding the huſband were 
of the country, at the time of ſuch grant 
made and deli ſo that it is known whether he be 
| alive or dead; yet ſuch grant is void if the huſband be 
living ; inaſmuch as if the grantee, by force of ſuch grant, 
entered into the land and diſtrained, the huſband, at his 
return, ſhall have for his entry and diſtreſs an action of 
treſpaſs. 2 Bac, Abr. 648. Perk. ſect. 6. See Baron 
AND FEME. | 

So if there be a difference betwixt the huſband and 
wife, by reaſon whereof certain lands of the huſband are 
aſſigned unto the wife by the friends of the huiband, and 
by his aſſent, and the wife grant a rent-charge to be i= 
ſuing out of the ſame lands uno a ſtranger, the grant is 

If a ſingle woman being ſeiſed of a carve of land, by 
deed grant a rent-charge thereout, and ſhe delivers the 
deed to a ſtranger as an eſcrol, upon cond:tion, that it the 

ntee go to Rome, and return back again before the 
feaſt of Zafer then next following, that then he ſhall de- 
liver the ſame eſerol as her deed unto the grantee; the 
woman marries, and before the feaſt of Eaſler, and du- 
ring the coverture, the grantee goes 


wo 


deed of the woman ; this grant is 
that the huſband was ſeiſed of the land in the right of his 


wife, before that the grant took effect; for it ſhall have | 


relation to the firſt 


, at which time ſlie was a 


died, and the grantee, after hi 
the condition, the grant been void; for the 
very of the deed as an eſcrol, being at a time when 
ſhe was 2 feme covert, no ſubſequent act can make it 


If a wife by a fine grant a rent out of her lands, this 
grant ſhall not bind the huſband during the coverture ; 
but if the huſband die before his wiſe ſhall reverſe the 
fine by writ of error, the wife ſhall be bound for ever. 
Perk. ſect. 20. 

It ſeems that, by the ſtri& notions of the Common law, 
the grants of ideots and perſons of non- ſane memory are 
good, and that they themſelves cannot avoid them by 


pretence of diſtraction; becauſe if the excuſe were real, | 


yet it would be repugnant in itſelf, becauſe he did not 
know or remember the thing done. Perk. ſe. 21. 4 Co. 
123. See tit. loEOrs AND LuNATICKS. | 

Bur if a man of inſane memory, being ſeiſed of a carve 
of land, grant a rent iſſuing out of the ſame land in fee, 


and die, and his heir enter, and the grantee diſtrains for 


the rent behind, the heir ſhall have an action of treſpaſs ; 
but if the grantee had diſtrained in the life of the grantor 
for the rent behind, the grantor ſhould not have an action 
of treſpals; for he cannot avoid his deed by difabling of 
himſelf. Perk ſect. 21. 

And here we mult ſurther obſerve, that the law diſtin- 
guiſhes between the grants or acts done by ideots, c. 
in pais, and thoſe acknowledged on record ; that as to 
rhe fu ſt they are not admitted to diſable themſelves from 
the inſecurity that may ariſe in contracts from counterfeit 
madneſs and folly ; but their heirs or executors may avoid 
tuch acts by pleading the diſability. 4 Co. 124. a. Beyer- 
ley's cale. Co. Lit. 247. Cre. Eliz. 398, 622. 

But neither the ideot himſelf, nor his repreſentative, 
can vacate any a& of his in a court of record, and there- 


tore if a perlon nen compes grant à rent by fine, it thall 


to Rame, and returns 
in, and the ſtranger delivers the eſcrol unto him as the | 
2 good, notwithſtanding 


tion. Co. Lit. 9. 
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bind him and his heirs; for tho” the judges onght not to 
admit of a fine from a man under that diſability, yet 
when it is once received, it ſhall never be reverſed be- 
cauſe the record and judgment of the court being the 
higheſt evidence in the law, the conuſor mutt be preſumed 


at that time capable of contracting; and therefore the 
credit of it is not to be conteſted, nor the record avoided 


2% . G. aga:nit the truth of it. 4 Co. 124. 2 
tft. 4 


3- Co. Lit. 247. Perk. ſeft. 24. 
A perſon born deaf, dumb and blind, cannot grant, 


for they cannot underitand the ſigns ot contracting, and 


by every grant the grantor is preiumed to receive ſome 


advantage; but if a perion be only dumb or deaf, he 


contract by ſigns, and conſequently may bind himſelf by 
his contracts. Perk. ſect. 25. | 

The grants of perſons under dureſs are void, that is, if 
they were made under an apprehenhon of ſome bodily 
hurt, or if the grantor were impriſoned without cauſe, 
and the grantee refuſed to releaſe or diſcharge him, unle is 


he made ſuch grant. 2 Int. 483. See tit. Durtss. 


But menacing to burn houſes, or tpoil or carry away 
the party's goods, are not ſufficicnt to avoid the grant; 
— he ſhould ſuffer what he is threatned, he may ſue 
and recover damages in proportion to the injury done 
him. 4 Infl. 485. Perk. ſect. 18. "_ 


2. M bat perſons may take by grant. 


privity or knowledge of her 
dies before any diſagreement 
ay of payment, the grant 
by ſaying, that the 


„as being contrary eſtabliſhed religion. 2 
Rull. Abr. 43. to be reſolved by all the judges at Ser- 
Jjeants Inn, 44 Eliz. in Ley's caſe. | | 
Altho” corporations are inviſible and exiſt 
only in ſuppoſition of Jaw, yet are they capable of taking 
by grant, a 
1 Saund. | 
As where the mayor and  - INS of N. brought 


an action of covenant againſt the mayor, bailiffs and com- 
| monalty of Derby, and declared, that the defendants pre- 


deceſſors had by their deed granted to the plaintiffs < 
ceſſors, that all the commonalty of N. ſhould be diſcharg- 
ed of murage, pontage, cuſtom and toll, for all their mer- 
chandize, Sc. within the vill of Derby, and that the offi- 
cers of Derby had taken toll and cuſtom of the burgeſſes 
of N. againſt their covenant; and it was held, that the 
action lay, and that the grant to the corporation for the 
benefit of the particular members was good. 48 Eg. 3. 
17. 1 Saund. 344. cited. | 

If a feoffment or grant be made by deed to a mayor 
and commonalty, or any other corporation aggregate of 
many perſons capable to purchaſe, they have a fee-fimple 
without the word ſucceſſors, becauſe in judgment of law 
they never die. Ca. Lit. go. 

So if a leaſe be made to them during their lives; this 
is equal to a grant made to them while they continue a 
body politick, which is in law looked upon to be tor ever. 
21 Ed. 4. 76. 1 Rel. Abr. 843. 

If A. grants to the mayor ard burgeſſes of D. the 
moiety of a yard-land in the waſte of -, without 


deſcribing in what part it thould be, or how it is boun- 
ded, the corporation cannot make their election by at- 
torney, but are firſt to reſolve on having the land, and 
then they may make a ſpecial warrant of attorney, reci- 


ting 
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king the grant to them, and in which part of the waſte 
— —— and according to ſuch direc- 
tion the attorney is to enter. 1 Leon. 30. 


3. What things or Intereſt may be granted. 


It is laid down as a general rule, that a man cannot 
grant or charge that which he hath not; and therefore if 
a man grant a rent-charge out of the manor of Dale, and 
in truth he hath not any thing in the manor of Dale, 
and afterwards he purchaſeth the manor ot Dale, yet he 
ſhall hold it diſcharged. Perk. ſect. 65. 

A corrody uncertain cannot be granted over, becauſe of 
the prejudice that may accrue thereby to the original gran- 
tor; but a corrody certain may. 21 Ed. 4 43. 2 Rel. 
r. 45. 


So a common ſar; number in fee may be granted over, 


but a common for life or years ſens number cannot be 
granted over, becauſe of the prejudice it may be to the te- 
nant of the land. 21 Eg. 4. 84. 2 Rol. Abr. 46. 

If the King grant a warren to J. S. and his heirs in his 
manor, the grantee may grant the manor with the wars 
Ch & fol tur. 2 Rol. Abr. 46. 

ſalum 3 br. 2 : 
oe po 2 to another and his heirs a fair or 
market in certain manors or towns, the grantee may 


t over the manors or towns, with the fair or mar- 


2 Rol. Abr. 46. 


over while it continues a rent, becauſe, as ſuch, it may 
be intailed within the ſtatute De donis ; but if the 

brings his writ of annuity, it is no longer within the ſta- 
tute ; becauſe then it is become a charge merely perſonal, 
without any relation to the land out of which it was at 
firſt and therefore is become a fee-ſimple 
ditional, as ſuch a gift of lands had been before 
g within 


of the tenant, nor by aſſize, without he obtains ſei- 
| kin of it from the . beſides, ſince the law allowed 
of ſuch ſort of grants, and therefore <ſtabliſhed ſuch ſort 
of property, it would have been unreaſonable and ſevere 
to hinder the proprietor to make a proper diſtribut:on of 
it for the promotion of his children, or to provide for 
the contingencies of his family, which were in his view. 
g H.6. 13. 2 Rel. Abr. 45. Co. Lit. 148. a. but Co. 
Eliz. 747. ſeems contrary. | 
The Common law hath fo utter an — — to 
any act that mote maintenance, that regularly it 
will not — poſſibility, right of entry, or thing in 
Action, or cauſe of ſuit, or title for a condition broken to 
be or affigned over. 21 Ed. 4. 24. Co. Lit. 214. 
1 Rol. Abr. 376. 2 Rol. Abr. 45. and Skinner 6, 26. 
of rent are not aſſignable. 
being a choſe in ation, cannot be 
enable the aſſignee to ſue in his 
- own name, yet he has by aſſignment ſuch a title to the 
paper and wax, that he may keep or cancel it. Co, 
Lit. 232. 2 Rol. Abr. 46. 
| So if an obligee makes two executors, and one of them 
delivers the obligation to a ſtranger in ſat isfaction of a 
debt which he himſelf owes, and dies; although the debt 
does not paſs to him, yet the parchment or paper paſſes, 
and the grantee in an action of deũ nue brought by the 
ſurviving executor may juſtify the detaining thereof. 2 
Rel. Abr. 46. Cro. Eliz. 478. pl. 8. 496. pl. 15. 
So a huſband poſſeſſed of an obligation in right of his 
weite may aſſign it to a ſtranger, and the aſſignee may 


that arrearages 


another in fee, becauſe this liberty is inherent. 
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juſtify the detaining thereof againſt the wife after ihe de 
| NDOT 2 Kal. Abr. 46. * 
Alſo in equity a bond is aſſignable for a valuable 
conſideration paid, and the aſſignee alone becomes inti. 
tled to the money; ſo that it the obligor, alter notice 
of the aſſigninent, pays the money to the obligee, he 
will be compelled to pay it over again. 2 Fern. 595. 
3 Chan, Rep. 90. 
The intereſt gained upon an execution of a ſtatute or 
ecognizance cannot, without an actual entry of the co- 
nuſce to perfect his ſecurity, be granted or aſſigned over 
to any other perſon; as where the adminiſtrator of a co- 
nuſee in a ſtatute after his death ſued forth an extent, 
and upon that a liberate, which was returned, and betore 
any actual entry or recovery of the poſſeſſion in ejedt- 
ment, er without executing of the deed upon the land, 
did by indenture aſſign over all his intereſt to leſſor of the 
plaintiff, who thereupon brought ejectment; and it was 
adjudged, that the aſſignment was void; for by the te- 
turn of the liberate he had accepted uf the poſſe ſſion, and 
was eſtopped to ſay the contrary then, when the owner 
Rill continues in poſſe ſſion; this turns the poſſeſſion 
which the adminiſtrator had accepted by the liberate to a 
| right, which right cannot be aſſigned; nor is this like an 
intereſſe termini, which, tis true, the aſſignee may align 
| over before actual entry, becauſe in that cale the leſſot is 
the principal agent, and hath done all on his part to tran(- 


over an intereſt to the leſſee, which he may execute 


© he has but a bare poſſibi- 
 outlive the number of years. Dyer 116. 
. b. Raym. 146. 1 Sid. 188. & 
11. 


to baron and feme for their lives, 
the executors of the ſurvivors of them; 
huſband cannot grant over the term, being but a poſ- 


ſibility ; for it is uncertain which of them ſhall be the ſur- 


S2 


authority, a thing in action, and in effect the fruit and 
execution of the advowton, and not the advowſon itſelf; 
but whilſt a church is void, the next avoidance or avoi- 
dances that ſhall happen, or ihe inheritance of the advow- 
ſon may be granted away. Dyer 129. b. 282. 1 Leon. 
167. Cro. Eliz. 173. 1 And. 15. Owen 131. | 
It a man acknowledges a ſtatute in 2000 L io A. and 
afterwards leaſes the land for 21 years to commence im- 

mediately, and the land is extended upon the ſtatute at 
$534. per annum, the leſſee for ninety years may, during 
the extent, grant over the term, altho” the extent be till 
the damages and colts are levied, which may not happen 
till after the expiration of the ninety years; for the ex- 
tent is but in nature of a leale, and by a reaſonable con- 
ſtruction will end before the term of ninety years. 2 
| _ Abr. 48. Cadee and Oliver. 

a man grant a tent - charge with a clauſe of diſtreſs, 
and that if the diſtreſs be replevied, that the grantee may 
enter and hold till fatisfaQtion, the may grant 
over the rent with this penalty, altho the penalty is but 
a poſſibility; for being annexed to the rent, it may well 
paſs together with the rent. 2 Rel. Abr. 48-9. 

If a man make a leaſe to B. for forty years, and the 
leſſor covenants, that if upon his being allowed to view 
the premiſſes, and finding them in a ſufficient repair at 
the expiration of the forty years, that the leſſee ſhall hold 
them for forty years longer; and the leſſee, during the firſt 
forty years, grants to J. S. Tatum intereſſo, terminum kg 
terminos, gue tunc habuit in tenementis 'llis ; this being 4 
mere poſſibility cannot be granted or aſſigned over. Moor 
27. pl. 88. Serne's caſe. | 
If 
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2 man grant 200 fagots of wood to be taken out of 
2 — 2 20 5. in lieu thereof, out of his. lands, 
with a clauſe ot diſtreſs, at the election of the grantee to 
have the one or the other; in this caſe the grantee may, 
without any election, grant over the fagots, becauſe he 
had a pre ſent intereſt in them; but the 20 5. being given 
:n lieu thereof cannot be granted over before eleQtion. 2 
Rol. Abr. 47. Sunderland and Wade. 

If a man ſeiſed of divers woods bargains and ſells 300 
cords of wood to B. and his aſſigns, to be taken by the 
appointment of the bargainor ; by this bargain and ſale a 
preſent intereſt is inveſted in B. which he may grant 
over before any appointment by the bargainor. Moor 
191. fl. 955. Maynard and Baſſet adjudged. 2 Rol. Abr. 
and 5 Co. 24. b. S. C. cited. ; | 

A man may grant that which he hath potentially, 

not aba. „ as if a leſſor covenants that it ſhall 
be lawful for the leſſee at the expiration of the leaſe to 
carry away the corn growing on the premiſes, although 
by poſſibility there may be no corn growing at the expi- 
ration of the leaſe; yet the grant is good, for the 

hath ſuch a power in him, that the property ſhall 
paſs as ſoon as the corn is extant. Fob. 132. Grantham 
and Hawley adjudged, 2 Rol. Abr. 47—8. S. C. cited. 

So if A. leaſes land to B. for years, and grants that he 
ſhall have the natural fruit of the foil, as graſs which re- 
news yearly, which ſhall be on the land at the end of the 
term; this grant is good, and paſſes the property to the 
grantee. Hab. 132. 2 Ral. Abr. 48. 

A may grant to another all the tithe wool 
which he ſhall have ſuch a year, and the grant is good 
in its creation, though it may happen that he had no 
tithe wool in that year. Hab. 132. 2 Rel. Abr. 48. 

But a man cannot grant all the wool that ſhall grow 
upon his ſheep that he ſhall buy afterwards ; for there he 
hath it not actually nor potentially. Hab. 132. 2 Rol. 
Sir. 48. 

A * truſt which one man repoſes in another 
cannot be over, however able ſuch aſſignee may 
be to execute it. Perk. ſect. gg. 

Therefore if a man grant unto another to be his car- 
ver, or ſewer or chamberlain, &c. theſe cannot be gran- 
ted over. Perk. ſet. 101. 8 

A guardian in ſocage may grant the wardſhip over to 
another, but ſuch ſhall not be effectual after the 
death of the grantor, becauſe by the law of nature ſuch 
guardianſhip belongs to the next of kin. 2 Rol. Abr. 
46. but for this vide Yaugh. 180. 

If a man gives his horſe to another to go to York, he 
mult go with him himſelf, and not give him to another 
to go there. 2 Rol. Abr. 46. | | 

'The grantee of a common may grant it over before he 
hath any ſeiſin thereof by the mouths of his cattle, for the 
freehold is in him by the grant. 36 Af. 3. 2 Rel. Abr. 

7. S. C. 1 
, So the grantee of an advowſon may grant it over be- 
fore he has preſented to it; for he can have no ſeiſin of it 
before it becomes void, and by the grant itſelf he is ſeiſed 
of the freehold, which he may grant over. 36 AF. 3. 
2 Ral. Abr. 47. S. C. 

So the grantee of a rent may grant it over before any 
ſeiſin of the rent. 2 Ral. Ar. 47. 

It a common be granted to huſband and wife, and to 
the heirs of the huſband, after the death of the huſband, 
his heir may grant over the remainder, for the eſtate 
was veſted in him. 2 Rol. Abr. 47. 

Leſſee for years may, before entry, grant or aſſign 
over his intereſt to another; for the leſſor having done 
all that is requiſite on his part to deveſt himſelf of the 
poſſeſſion, and paſs it over to the leſſee, hath thereby 
transferred fuch an intereſt to the leſſee as he may at 
uny time reduce into poſſeſſion by an actual entry, as 
well atter the death of the leſſor as before, and ſuch an 
intereſt as will go to his executors, and conſequently 
| —__—_ granted or aſſigned over before entry. Co. Lit. 
46. b. 

It A. make a leaſe of lands to B. for life, remainder 
to his executor for years; in this caſe the term veſts in 


H. fo that he can grant it over; for as an heir repreſents 
Vol. II. No. 84. | 


—— 


| Lit. 3. 


C. yet was 
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his anceſtor as to an inheritance; ſo an executor repre- 


ſents his teſtator as to a chattel. Co. Lit. 54. 2 Rel. 
Sr. 47. 


4. What ſhall be @ ſufficient name or deſcription of the 


grantor or grantee, to make a grant goed and certain. 


The names of perſons at this day are only ſounds for 
diſtinction-ſake, though it's probable they originally im- 
ported ſomething more, as ſome natural qualities, fea- 


| tures or relations; but now there is no other uſe of 


them, but to mark out the families or individuals we 
ſpeak of, and to difference them from all others; and 
therefore in grants which are to receive the moſt benign 
interpretation, and moſt againſt the grantor, if there be 
ſufficient ſhewn to aſcertain the grantor and grantee, and 
to diſtinguiſh them from all others, the grant will be good. 
Perk. ſect. 36. Gauldſ. 122. Heb. 32. 

And this we may obſerve in thoſe caſes where there are 
ſuch ſufficient marks of diſtinction, that the grant would 
be good without any name at all, conſequently a miſtake 
in the name of baptiſm or ſurname; is to be looked upon 


| but as ſurpluſage, and will not vitiate; as a grant by or to 


George Biſhop of Nor full, where his name is Fobn, or to 
Henry Earl of Pembroke, where his name is Robert, is good, 
for there cannot be more perions of thoſe names. Co. 
J. it. 3. 2 Rel. Ar. 45. 

So a grant of an annuity by an Abbot, by the name of 
the foundation, without his name of baptilm, is good, if 
there be not any more Abbots in England of the fame 
name of foundation. Perk. ſect. 36. 2 Rol. Abr. 44. 

If a grant be made to a man and his wife, without 
naming her by the name of baptiſm, yet ſhe ſhall take. 
46 Ed. 3. 226. 2 Rol. Ar. 45. cited. 

So if 2 grant be made to T. and Elen his wife, where 
in truth her name is Enn; yet the grant is good, for 
being called the wife of T. reduces it to a ſufficient cer- 


| tainty. 2 H. 4. 25. 2 Rol. Abr. 43. Co. Lit. 3. 


If A. be created a herald, and in the patent he is called 
Chefler, a grant or obligation made to him by the name of 


grants ty by 
tion, it ſhall be intended the gran 
ſon being of the ſame name with his father grant any an- 
nuity without any addition; yet the grant is good for he 
cannot deny his own deed. Perk. ſet. 37. 

A baſtard, who is known to be the ſon of ſuch a one, 
may purchaſe, or be a grantee by ſuch reputed name; for 
all ſurnames were originally acquired by reputation. Co. 

2 Rol. Abr. 43. 4 | | 

As where George Shelley c lands to the uſe of 
himſelf, the remainder to George Shelley his ſon, whereas 
in truth George was born of one B. in matrimony of one 
reputed the fon of George, and educated by 
him; though the boy was but fix years old, it was ruled 
he ſhould take the remainder, for having gatten by re- 
putation the name of George Shelley, theſe words are a 
certain deſcription of the perſon to take the remainder. 
Ca. Lit. 3. 

But it a remainder be limited to the eldeſt iſſue of J. S. 
whether legitimate or illegitimate; and J. S. has iſſue 
a baſtard, he ſhall not take this remainder, for it is not 
veſted in F. S. as it was in the other caſe, but is in con- 
tingency, and the certain time is not defined when this 


contingency ſhall happen; tor the baſtard at his birth does 
not acquire the reputation of being the iſſue of F. S. 


and fince the baſtard, when firſt in being, can not take 
by virtue of this limitation, he can never take it; for 
he cannot be underſtood to be the pcrion deſigned and 
marked out by theſe words, it after his birth it depends 
on the uncertainty of popular reputation, whether he 
ſhould take the remainder, or not; and luch a defignation 
of the perſon as contains no certainty in itlelt, or no rela- 
tion to any other certain matter that may reduce it to 
certainty, is a void limitation. 2 Rui, for, 42, 43. 
Bloquetl and Edward;. 


= Bt 
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But where a remainder is limited to the eldeſt ſon of Jare 
F. whether legitimate or illegitimate, and ſhe hain ilſue a 
baſtard, he ſhall take this remainder, becauſe he 1cquurrs 
the denomination of her iſſue, by being born of her toy, 
and fo it never was uncertain who was defigne\{ by this re- 
mainder. Noy 35. | : 

If a grant be made to a father and his fon, he ha- 
tunty of it; but if the father has ſeveral ſons, or if a grant 
be made to 2 man's couſin or friend, thefe are void for 
uncertainty. Cro. Jac. 374. Co. Copyh. 95. 

It has been already obſerved, that the naming the right 
names of the grantor and grantee is for no other purpole 
hut to aſcertain the parties, and diſtinguiſh them from 
others; and that if there be a ſufficient verification to 
this purpoſe, the grant will receive the moſt favourable 
interpretation; and it ſeems the ſame indulgence will be 
allowed of in the miſtake of additions, which are by law 
made part of the name. By additions we mean names of 
dignity, which are marks of diſtinction, impoſed by pub- 
lick authority, and always make up the very name of the 
perſon to whom they are given; and theſe are of two 
forts : 1, Such as exclude the ſurname, fo that the per- 
ions may not ſeem to be of any common family; and ſuch 
are the names of earls, dukes, Tc. 
diſtin ion as are alſo impoled by the King, and parcel of 
the name itſelf, but do not exclude the furname, fuch as 
knight and Baronet. 2 nfl. 666. Dyer 88. 1 Show. 
" to thoſe names of dignity, which exclude the ſur- 
name, we have already obferved, that in grants a miſtake 
in the Chriſtian name will not vitiate the grant, becauſe 
mere cannot regularly be more than one perſon of that 
name. Co. Lit. 3. 


hy 
Ralph Evers, knight, 

tien of covenant, to which the defendant pleaded, that at 
the time of the grant he was not copnitus & reputatus per 
nomen mil; and it was held to be no good plea, for the 
perſon is ſufficiently expreſſed by Lord Evers, and the 
addition of Knight, tho” falſe, doth not take away the de- 


ſcription of the true perſon. 1 Bug. 21. Lord Evers v. 
Strickland. Cru. Car. 240. S. C. 
But it was adjudged in C. B. and affirmed by three 


judges in B. R. where the party ſet forth his title to an 
2dvowſon by virtue of letters patent granted to A. tunc 
armigero & poſtea militi; and upon oyer of the letters p 
tent it appeared, that the was made to A. knight, 
that it could not be intended the fame perſon, becauſe 
Knight is a name of dignity, but Armiger or Eſquire, 2 
name of worſhip; and if he is afterwards made a knight, 
the name of Eſquire is thereby extingniſhed, and conſe- 
quentiy that a grant made by the King to A. knight, 
when there was no ſuch man a knight, was a void grant. 
Carth. 440. The King v. Biſhop of Cheſter. 5 Med. 297. 
2 Salk. $60. S. C. and fee Lit. Rep. 200. S. P. 

As to grants by and to corporations, here we ſhall only 
obſerve, that tho” the names of corporations have a certain 
and ſignificant meaning, and are not as arbitrary as thoſe 
of common perſons; but yet if there be enough faid to 
ſhew that there is ſuch an artificial being, and to diſtinguiſh 

it from all others, the body politick is well named, tho' 
the words, and ſyllables are varied from. 10 Co. 125. 
Gouldſ. 122. Comp. Incumb. 474. | 
As if a corporation be founded by the name of the Dean 
and chapter of the cathedral church in Oxford, and the 
make a leaſe by the name of the Dean and chapter of the 
cathedral church in the univerſity of Oxford; this is well 
enough, for the place of the ſituation is well and ſuffici- 
ently ſhewn. Popb. 57. 2 Roll. Abr. 42. S. C. 

So if the prior of St. Michael in Coventry makes a leaſe 
by the name of the Dean of Coventry, this is good; fo if 


Tod Sen, and he brought an ac- 


ing one fon, the grant is good for the apparent cec- 


2dlv, Such marks of | 


| 
| 
N 
' 
| 
1 
| 
| 
| 
| 


So it a corporation be inſtituted of St. (ge Aurtir, 
and in a leaſe they omit the word Alartyr, it is well 

enough; for the name of detfication is but an empt 

| found, and no otherwiſe requifite than to diſtinguiſh the 


1 tet 
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He had granted an annuity or corrodz, and the 
the faint had been omitted. 10 C. 124. 


i +4 
122 19% D 


1 


curporation from all others. Pup. 50. 

If there be an immaterial addition, this doth not hurt; 
as if the Preſident and ſcholars of Corpus Chriſti college in 
Oxford make 2 leaſe by the name of Preſident and icho- 
lars of Corpus Chriſti college in com. Oxon. this is gu; 
for utile per inutiio non vitiatur. Cre. Eliz, 8 16. 

It the name of the corporation be expreſſed by words 
ſynonymous, it is ſufficient ; as if a college be inſtituted 

by the name of G2rdianus E&? ſebolares domus ſive callegit 
ſcbolarium de Merton, and they make a leife by the name 
of Cuſto & ſc holares, it is good. 10 Cs. 125. 

It ſeems by the better opinion ot the books, that a 
miſtake of the Chriſtian name will vitiate the graut; as 
| where the grant is without any Chriſtian name t all, or 
where a wrong name is made ule of, as Edmund for Ed- 
ward, for a perſon cannot have two Chriſtian names ; 
neither can the party be declared againſt by his right 
name, with an averment, that he made the deed by a 
wrong name, for that would be to ſet up an averment 
| cuntrary to the deed, and contrary to that ſanction a!- 
| lowed by law to every folemn contract; and therefore it 
he be impleaded by the name in the deed, he may plead 
that he is another perſon, and that is not his deed. See 
36 H. 8. 26. Dyer 270. Owen 107. Co. Lit. 3. 

Cro. Fac. 558, 640. Perk. ſett. 38. 

But a miſtake in a ſurname does not vitiate the grant, 
becauſe there is no repugnancy that a per ſon ſhould have 
| two different ſurnames, fo that he may be impleaded 
by the name in the deed, and his real name brought in 
dy an alias, and then he cannot deny the name in the 
deed, . becauſe he is eſtopped to ſay any thing contrary to 
his own deed. 3 H. 6. 25. 2 Roll. Abr. 146. 

Alſo, tho? a perſon cannot have two Chriſtian names 
at one and the ſame time, yet he may, according to the 
inſtitution of the church, receive one name at his bap- 
nim, and another at his confirmation, and a grant made 
to or by him, by the name of confirmation, will be good; 
for tho? our religion allows no re-baptiſm to make double 
names; yet it doth not force men to abide by the names 
by their godtathers, when they come themſelves to 
profeſſion of their religion. 43 Ed. 3. 22.6. Co. 
2 Rol. Abr. 43. 1 Brownl. 147. Lit. Rep. 182. 
if a man make a leaſe bv a contrary name to that 
by which he was baptiſed, yet the leaſe is good; for this 
does not take effect altogether by the indenture, hut 
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„ 


pa- | partly by the demiſe; as it Jahn by the name of Fane 


| leaſe lands, admitting that theſe are diſtin names, yet 
the leaſe is good. 2 Roll. Abr. 42. Hide and Challenor. 

| If arent be granted to J. S. or J. D. the grant is void 
for incertainty, for the deed is in the disjunctive; and 
| though the deed be delivered to J. S. yet this cannot 
make the grant good; for the deed was void at firit, 


| and cannot be made good by the delivery. Perk. ſecl. 


6. 
a If a rent or any thing elſe that lies in grant, be granted 
to the right heirs of F. S. and F. S. be alive, this grant 
is void; for there is no perſon capable of taking, as an- 
| ſwering this deſcription. Perk. ef. 52. 
Fer mire learning on this ſubje&?, ſce 2 Bac. Abr. and 
14 Vin. Abr. tit. Grants. | 


Form of a grant of an annuity out of lands. 


Hl Ladenture made, 2c. between A. B. of, Er. of 


y | the ne part, and C. D. of, Sc. of the other part, 


| witneſſeth, That the ſaid A. B. for and in conſideratian of 
the ſum of, Sc. ta bim in hand paid by the ſaid C. D. the 
| receipt whereof is bereby acknowledged, be the aid A. B. 


| hatb given, granted and confirmed, and by * preſents 


doth grue, grant and confirm unto the ſaid C. D. and bis 
aſſigns, one annuity of, Sc. to be received, taken, bad, and 


| | 40 
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[ſuing aut of all that meſſuage or tenement ſituate, Cc. 
— — fide the hereditaments and appurtenances 
thereunto belonging, and every part and parcel thereof; To 
have and to hold the ſaid annuity or yearly rent-charge of, 
tc. above mentioned, and every part and parcel thereof, unto 
the ſaid C. D. and his aſſigns, ng 
life of bim the ſaid C. D. payable and to be paid in and upon, 
Fc. yearly and every year, by even and equal portians. And 


if it ſhall happen the ſaid annuity or yearly rent-charge of, | 


c. or art thereof, ſhall be behind and unpaid, in part 
— in N ji the ſpace of twenty days next after either of the 
ſaid days er times of nt thereof, wheremn the ſame 
ſhould or of right ought to be paid, as aforeſaid, that then 

0 
72 te and for the ſaid C. D. and bis aſſigns, into the 
ſaid premiſſes above mentioned, or in any part thereof, to en- 
ter and diſtrain, and the diſtreſs and diſtreſſes then and 
there found, to take, lead, drive, carry away and impound, 
and the ſame in pound to detuin and keep, until the faid an- 
nuity, and the arrears thereof (if any be} together with all 
co; and charges tbercabout, ball be fully paid and ſatisficd. 
Ind the ſaid A. B. for himſelf, his beirs and aſſigns, doth 
covenant and grant to and with the ſaid C. D. his executors, 
adminiſtrators and aſſigns, that be the ſaid A. B. his heirs 
and aſſigns, ſhall and will well and truly pay, or cauſe to 
be paid, unto the ſaid C. D. or his aſſigns, the ſaid annuity 
or yearly rent-charge , c. above mentioned, at the days 
and times and in manner and form above expreſſed, according 
to the true intent and meaning of theſe preſents. And alſo, 
that the faid meſſuage, Sc. and bereditaments above men- 
tioned is to be charged or chargeable with — aid annuity 
hereby granted, foall from time to time be and continue over 
2 for the payment of the ſaid annuity or rent- 
charge of, &c. yearly, during the life of C. D. In witneſs, 
Ce. 


GRANT OF THE KING. Leaſes of ſmall farms 
may de made by perſons aſſigned by the King, Star. d. 
1 4.5 


that advowſons do not paſs with a ma- 


prerogative 
nor, Prerog. Reg. 17 Ed. 2. fl. 1. c. 15. 
Certain grants of annuities made void, 11 Ric. 2. c. 8. 


In a petition for a grant of lands, mention ſhall be 
made of the value, 1 H. 4.c.6. and of what the peti- 
tioner has received before, 2 H. 4. c. 2. the Queen and 


Royal Family excepted, 6 H. 4. c. 2. 
No undue grants to be made, 4 H. 4. c. 4. 


Annvities granted by the crown to be paid according to | 
their priority, 7 Fl. 4.c. 16. | 3 
Confirmation uf grants, 1 Ed. 4. c. 1. 7 Ed. 4. c. 4. 


7 Ed. 6. „ 3. 4&5 RUN. 1. 
43 Elz. c. 1. | 

Grantees of lands, Sc. that came to the Crown by 
attainder, ſhalt hold them in the ſame manner as if there 
had heen no attainder, 7 Ed. 4. c. 5. 

W here the King hath granted during pleaſure, a ſecond 
grant not mentioning the former ſhall be void, 6 H. 8. 
4. 15. 

Grants of King Henry 8, of abbey lands, Cc. con- 
firmed, 35 EI e. z. 


18 Eliz. c. 2. 


The King's grantee ſhall not forfeit for non-payment 


of rent, where the rent has been anſwered before proceſs 
iſſued, 21 Jac. 1. c. 25. 


Grants of felon: £9»ds how to be inrolled, 4 5 V. 


M. c. 22. / t. 


The Crown reſtraining from granting lands, except for 


3t years, De. 1 Ann. jt. 1. c. 7. ſet. 5. 
orfened eftztes excepted, 1 Arm. f. 1. c. 7. ſect. 8. 


For other matters, (ce KING, INQU ISITION, PA- 


TENT, PRAFROGATIVE. 
GRANT, Signifies likewiſe a devil, a ſpectre, an 


De atis imperialibus, lib. 3. cap. 64. Eil in Anglia quoddam 
demonum genus, quod ſus idiomate grant nominatur, ad in- 
ſtar pulli equint annic uli, tibiis ereflum, oculis ſeintillantibus. 
Iſiud demonum genus ſæpiſſime comparet in plates in ipſius 


dei fervtre, cut circa ſalem acciduun, & quitics appar et, | 


for and during the natural | 


often, and at any time thence aſter, it ſball and may | 


| 


| 


| 


| 


: 


concernin 


ö 


| but miſtaken tor grith-brech. 


G R E 


futurum in urbe illa, wel vice, portendit incendium Fr 


ergo ſeguente die vel nacte inſtat periculum, in platetr, dif- 
curſu fucto, canes prouacat ad latrandum, & dum fugam 


femulat, ſequentes canes ad inſeuendum ſpe vana conſequendi 
invitat ; bujuſmodi illiſis convicaneis de ignis cuſtadia can- 
telam facit, & fic officioſum dæmonum genus, dum aſpicientes 
terret, ſus adventu munire ignorantes ſolet. Cowell, edit. 
I727. 

GRANT Z. for Grandes, or great men, in the Parl. 
Roll of 6 Ed. 3. u. 5, 6. Et les ditz countz, barons, & an- 
tre grantz; which word is miſtranſlated by fome authors 
to ſignify commons. Cowell, edit. 1727. 

GRASIERS, To be compelled to tell at reaſonable 
prices, 25 Hen. 8. c. 1. See Farmers, CaTTLE.. 
GRASS-HEARTH, Grafing, or turning up the earth 


| with s plough, as we ſtill ſay the ſkin is graſed or ſlightly 


hurt, and a bullet graſes on any place, when it gently 
turns up the ſurface of what it ſtrikes upon. Hence the 
cuſtomary ſervice for the inferior tenants to bring their 
ploughs, and to do one Jay's work for their lord, was with- 


m the pariſh of Amerſden in the county of Oxford, called 
| graſ«-bearth, and gra/s-burt. See Purachial Antiguities, 


pag. 496, 407. and the Gloſſary annexed to that work. 
Cowell, edit. 1727. 

GRAVA, A grove, a coppice, a thickſet, a fmall 
wood. Salva nobi: & ſucc. noſtris una grava continente 
circiter duas arras boſer jacente juxta boſcum ncſtrum in Bai- 


\ ſham, c. Cart. Philippi Epi! Elien. dat. 17 October 


1435. eit unam gravam, que dicitur Birzhcombe, 
& licentiam circumclaudendi, &c. Mon. Ang]. 2 par. fol. 
262. a. Unam carucatam terre cum gravis & paſturis ei- 
dem pertinen', bid. fol. 198. a. Sir Edward Cale, 1 
Inſt. fol. 4. b. ſays it ſignifies a little wood; and Camden 
agrees in it: But elſewhere we find it to ſignify a thick 
wood of high trees, a grove. Dugd. Warwickſbire, ful. 
503. J. See GRaANa; ſee likewiſe Kennet's Gloſſary. 
Cawell, edit. 1727. 3 
GRAVARE and GRAVATIO, An accuſation or im- 
ment. Et gui permanet fine gravatione & calumnia. 
. Ethelred. cap. 19. See Cravars. 

 GRAVARIA for GRANARIA. Mon. 2 tom. p. 
260. Ego, c. concede ecelefiam iſlam liberam ab omni con- 

ſuetudine gravariorum & bernagiorum, Fc. 
GRAVE. The names of places ending in grave, come 


from the Sax. gr i. e. a wood, grove or thicket, den 


Or Cave. 


Cowell, edit. 1727. 


 GRAYNES, Grana paradifi, alias cardamomum, Is a 
ſpice, compriſed among merchandiſe to be garbled by 


ac. 19. 
GRAVESEND, Not within ſtat. 4 Arn. c. 1 3. ef. 4. 
watermen. | 
GRAZIER. See GRAstER. {2 
GREAT MEN, Are ſometimes underſtood of the vem- 


| Poral lords in the higher houſe of parliament, as 43 Eu. 
3. cap. 2. and 8 Rich. 2. in pram. And ſometimes of the 
members of the houſe of commons, as 2 K. 2. ff. 2. 


GREAT SESSIONS IN WALES. See Wars. 
GREAT SEAL OF ENGLAND. See Star. 
GREATH-BREACH «or WREATH-BREACH, Is 
intended for a breaking of the peace by Saxton, in his De- 
ſcription of England, and Raſtal, tit. Expoſition of Words, 
See GRITHBRETH. 
GREE, (French gre, that is, good-liking) Signifies 
contentment or ſatisfaction, as in 2 R. 2. cap. 15. to make 


| greeto the parties, is to give them contentment or ſatiſ- 


taction for an offence done unto them. So in 25 Ed. 3. 
cap. 19. That judgment ſball be put in diſpence, till gree 


be made to the King of his debt. 


GREENCLOTH, Of the King's houſhold, ſo termed 


from the greencloth on the table, is a court of Juſtice 


appa- | compoſed of the Lord Steward, Treaſurer ot the Houſhold, 
rition, fo called by our forefathers, and thus deſcribed by | 


vur countryman Gervaſe , Tilbury, in his» MS. Tract, 


Comptroller and other officers, to whom is committed the 
government and overſight of the King's court, and the 
keeping of the peace wnhin the verge, Ec. See Coux- 


GREENHEW, Is all one with ert. Anu, Fore/?: 
Law, cop. 6. mm 5. See VERT, 


_ TinG-Hovuse. 


GREENLAND 


G R E 


GREENLAND. Encouragement given to the Green- 
land trade, 25 Car. 2.c.7. 4 5 V. M. c. 17. 7 & 
8 V. z. c. 33. 10 11 V. 3. c. 25. 14m. ſl. l. c. 
16. 10 Ces. 1. c. 16. 12 C. I. c. 26. feft. 7. 5 
Gee. 2. c. 28. cor tinued by 4 Geo. 3. c. 22. 

Exempt from the new ſubſidy, 10 W. 3. c. 25. J 17. 


Harpooners, Ec. free from being impreſſed, 1 Ann. ft. 


1. c. 16. 13 Geo. 2. c. 28. ſet. 5. 


Bounty to ſhips fitted out for the whale fiſhery, 6 Geo. | 


2. 6. 33- 28 Geo. 2.c. 20. 

Additional bounty during the war. 13 Geo. 2. c. 28 , 5. 

Greenland ſailors not to be impreſſed, ibid. 

A ſecond bounty of 20 9. per ton given, 22 Geo. 2. c. 
45. 28 Geo. 2. c. 20. 

No larger bounty than 400 tons, 28 Geo. 2. c. 20. 

A. 6. 

F Every ſhip employed in the fiſhery to have one appren- 
tice for every 50 tons burden, 28 Geo. 2. c. 20. fee. 5. 

Bounty may be infured, 28 Geo. 2. c. 20. ſecl. 12. 

For other matters, 4 Fisu and WHALES. 

GREEN SILVER, Argentum viride, By cuſtom in the 

manor of Mrittie in Eſex, every tenant having his fore-door 
opening to Greenbury, pays a half-penny yeacly to the lord 
of the manor, by the name of green-ſilver. Cowell, edit. 
1727. 
GREFN WAX, Is a word uſed in 43 Ed. 3. 9. and 7 
H. 4. 3. and ſignifies the eſtreats of fines, iſſues and amer- 
ciaments in the Exchequer, under the ſeal of that court 
made in green wax, to be levied in the county. Coarve!l, 
edit. 1727. 

The names of perſons paying debts exacted by green 
wax to be inrolled, 27 Ed. 1. ff. 1. c. 2. 

The eſtreats ſhall be uſed to the party charged, and 
. what is paid ſhall be totted, 42 Ed. 3. c. 9. 7 Hen. 4 
3. Its proceſs to be awarded on eſtreats of fines, &c. 
& 23 Car. 2. c. 22. fact. 10. 

GREENWICH HOSPITAL. A duty of 6d. a 
month to be paid by every ſeaman, 7 & 8 JF. ;. cap. 10. 
$&@gW.3.c. 23. 10 Ann. c. 17. | 

The King authoriſed to grant land to the uſe of Green- 
wich Hoſpital, 12 F 13 W. 3. c. 13. | 

All ſeamen diſabled in ſea ſervice, &c. capable of be- 
ing admitted, 2 & 3 Arn. c. 6. ſect. 1 

The crown enabled to diſpoſe . 
uſe of Greenwich Hoſpital, 4 Ann. c. 12. ſed. 14. 1 Geo. 
2. ſt. 2.c. g. ſect. 9. 6 Geo. 2. c. 25. ſef. 10. 27 Geo. 
2. c. 10. fe. 7. 28 Geo. 2. c. 22. ſect. 14. 29 Geo. 2. 
c. 29. ſett. 8. 3 Geo. 2. c. 26. f. 9. 

Shares of prize - money not claimed, given to the Hoſ- 
pital, 6 Arn. c. 1 3. ſe. 11. 10 Ann. c. 17. ſect. 9. 13 
Geo. 2. c. 4. ſect. 11. & 16. | 


. 
22 


admitted, 10 Arn. c. 17. ſed. 20. | 

For inforcing the payment of 6 d. per month, 2 Geo. 
2. e. 7. and c. 36 / 10. 20 Ges. 2. c. 38. ſed. 17. 

Seamen in ferſcy, Guernſey, Cc. ti 
pay, 2 Ges. c. 7. 

Rents of the Derwentwater eſlate applied to the uſe of 
the Hoſpital, 8 Geo. 2. c. 29. 11 Geo. 2. c. 30. 22 Ges. 
2. 6. $2. 

Proviſions for ſecuring the payment of the 6 d. per 
month from 1222 18 Ges. 2. c. 31. 

Regulations for ſecuring prize- money belonging to the 
Hoſpital, 20 Ges. 2. c. 24. F 

Penalties on penſiqners or ſervants pawning cloths or 
imbezzling ſtores, 20 Geo. 2.c. 24. ſect. 16, 17. 

The governors enabled to purchale lands for compleat- 
ing the building, 25 Geo. 2. c. 42. | 

The governors empowered to grant out 
crepit ſeamen, 3 Geo. 3. c. 16. 


ons to de- 


GREVA, The fee there or ſand, os beack.——— Novem | 


acras in greva maris menſuratas pertica 20 pedum ad 
ſalinas faciendas. Mon. Ang]. tom. 2. p. 625. 

GREVE, ( Prepoſitzs,) Is a word of power and autho- 
rity, ſignifying as much as comes, or vice-comes. Lamb. 
in his Expoſetion of Saxon words, verbo Præfectus, makes 


it all one with reve. The Saxon word is gerefa, of which 


we have divers words compounded, as ſpyreve, partreve, 


Sc. which, by the Saxons, were written ſcyregerefa, þ:rt- 
gerefa. See Shireeve and Partgreve. 


| 


| 


and the plantations to 


 risfacturas baud ſocam gribridge fore/tel. 


Heovelon, Part. | 


— 


1 


| foſter. Aunal. f. 346. faith, Crowe dicitur, ws iiur 


debeat grith, i. pacem ex illis facere gui patrie wfrrunt v, 
i. miſeriam vel malum. From whence, but with le power 
and dignity, is derived the word reve, bailiff, or under- 
officer of the lord of the manor. Covell, edit. 1727. 

GREVES, Iron boots. Hd. | 

GRIBRIDGE. See GrrreurecHs : Habet rex fe- 
Domeidar, per 
Gale, 760. 

GRILS, A kind of ſmall fiſh, mentioned in ſtat. 22. 


Ed. 4c. 


GRITHBRECH, (Pacis fraftio ſeu vidatia) Is a 
breach of the peace, In cauſes Regiis grithbrech 100 ſol. 
——emendabit. Leg. H. t. cap. 36. Charta Willielmi 
Conq. Eccleſ. Sancti Pauli in Hiſt. ejuſd. fol. go. grith- 
breche, i. e. quad prior tenebit placita de illis ui frangun: 


pacem Regis vel libertatis ipſius prioris. Ex Reg. Priorat. de 
Cokesford. 


GRITHSTOLEF, (Sedes pacis,) A ſanctuary. See 
FrRoDMORTET.t. | 

GROCERS, By 37 Ed. 3. 5. were merchants that en- 

oſſed all merchandiſe vendible ; but now it is a parti- 
cular and well known trade, incorporated into a com- 


| pany, which is one of the twelve, and have a very hand- 


fome hall, from them fliled Grzcers- Hail. Cowell, edit. 


727. 
'GROCERY WARES. Raiſins, figs, prunes and cur- 
rants, in what ſhips to be imported, and in what cates to 


be deemed aliens goods, 12 Car. 2.c. 18. ſe. 8, . 


No grocery to be imported from the Netherland, or 
Germany, 13 & 14 Car. 2. c. 11. ſect. 23. 
What grocery wares imported ſhall pay ten pounds for 


every hundred pounds value, 2 . & MM. eff. 2. c. 4. ſec. 


12, 1 


Rains imported to pay but five poun ls, and currants 


fifty ſhillings for every hundred pounds value, 4 F 5 N. 
| &@ Mc. 5. 100. 


Currants imported in Englifþ or Venetian ſhipping, how 


| exempt from paying of the ſubſidy granted by 3 U 4 


TERS 8 Ann. 
7. 21. 

Every hundred weight of raiſins imported five 
ſhillings, 8 Arn. c. 7. ſect. 6. FO" 


s of raiſins what time to have for payment of 


Co 1 3» 


duties, and what allowance tor prompt payment, 8 Ann. 
c. 7. ſect. 12. 


Landing raiſins without entry, or unſhipping with a 
deſign to land them before payment of duties, what to 
forfeit, 8 An. c. 7. .. 14, 17. 


Duties in what caſes to be repaid on exportation, 8 


| Ann. c. 7. ſect. 15. 
Seamen wounded in defence of merchant ſhips may be | 


And how to be levied, 8 Ann. c. 7. ſel. 16. 
GRONNA, A deep holiow pit; a bog, a miry place. 


| I ut Flaroldi corpus effadere, & in gronnam projicere 


| Roger Hoveden, pag. 433. So grunna, in the life 
ot Saint Shidan, biſhop of Ferns in Ireland, num. 10. Erat 


autem magna gronna inter es 41. Siivarum, per cujus cir- 


cuitum via erat. | 

GROOM, (Vallettus, mentioned in 33 H. 8. cap. 10.) 
Is the name of a ſervant in ſome inierior place. V erſtegan 
in his Reftitution of decayed Intelligence, ſzith, "That he 
findeth it to have been in times paſt a name for youths, 
who albeit they ſerved, yet were they inferior to men- 
ſervants, and were ſometimes ſent on foot an errands, 


| ſerving in ſuch manner as lackies do now. Cotuell, edit. 
| $7 27. | | 


GROOM-PORTER, An officer or ſuperi 
over the Royal gaming-tables; in Latin, written Aulæ 
Regrs janitor primarius. 

GROSSA, A groat. Conceſſa ef? Regi una groſſa, que 
continet quatuor denariat de gualibet vira & muliere. 
Knygthon, ſub. an. 1378. | 

GROSSE, In grofs, ablolute, independent; as for- 
merly a villain in gro//e, was ſuch a lervile perſon, as was 
not appendant or anne xed to the land or manor, and to go 
along with the tenure as an appurtenance of it ; but was 
like the other perſonal goods and chattels of his lord, at his 
lord's free pleaſure and diſpoſal. So advowſon in groſſe 
diſtingniſhed from advorrfon afpendeart. 


GROSS 


8 U A 


GROSSE BOIS, Is great wood, and properly ſignifies | 


ſuch wood as is, either by the Common law or cuſtom of 
the county, timber. 2 Par. Inft. fel. 642. : 
GROSSOME, Signifies a fne, and is ed from 
gerſum. For Plow. fol. 271. faith thus, E le dit. J. K. 
grant per meſme le indenture @ payer en la fine de la dit tur me 
1 10 ans al dit W. N. deze mille de tiles ou le value de cux 
cn argent en noſme de groſſome; and in fol. 285. it is 
written greſſame. alique greſſame vel. fine pro pra- 
miſſts ſolvends. See GERSUMA. | | | 
GROSSUS, A thing intire, and not ing on an- 
other. Thus Villanus in groſſe was a ſervant which did 
not belong to the land, but immediately to the perſon of 


the lord: For an advowſon in groſſo is a right of patro- | 


not annexed to the fee or manor, but it 
to the patron himſelf, diſtinct from the manor. | 
GROSS WEIGHT, The whole weight of goods or 


merchandiſe, duſt and droſs mixed with them, and of | 


the cheſt, bag, &c. out of which tate and tret are al- 
lowed. Merchant's Dia. bY 
GROT, (Fr.) A den, cave, or hollow place in the 
ground; allo 7 thady, woody place, with ſprings of wa- 
ter. I. Fr. Dia. | 
GROUNDAGE, I a tribute paid for the ground on 
which a thip ſtands in a port. Cowell, edit. 1727. 
GROUNDSTAL. Sce PxLF. | 
GROW M, By 43 Ed. 3. cap. 10. ſeems to be an en- 
gine t» ſtretch woollen cloth with after it is woven. 
GROWTH HALF-PENNY, A rate paid in ſome 
places ivr tithe ot every fat beaſt, ox, or other untruutul 
cattle. Clayten's Rep. p. 92. : 
GRUARII, Derived from the French gruyer, Signifies 
generally the principal officers ot the foreſt; of whom you 
may read in the toreſt records. Cowell, edit. 1727. 
GRUTA, Gruel, broth, pottage : In the accounts of 
the cathedral church r 
Ed. 2. Summa frumentt ad panem 185. quarter. ſumma 
frumenti ad grutam 22 quarter. ſuma bordai ad gru- 
tam 135. quarter. 
MS. tol. 7 


gium, ) EI datur alitui, ut tuto conducatur per ter- 
ram * which is given for ſafe conduct through 
unknown ways, or a ſtrange territory 

calls this an old legal word. 2 Haff. f. 526. 
___CUALDUM. Sce Warbun. 
GUANNAGIUM. See WANN AR. 
GUARD, (Fr. garde, Lat. cuftodia,) A cuſtody or 
care of defence. And ſometimes it is uſed for thoſe 


who attend upon the ſafety of the Prince, called the | 


life guard, &c. fometimes fuch as have the education and 
guaidianſhip of infants : and ſometimes for a writ touch- 
ing ward/bip, as droit de gard, ejectiene de gard. F. 
N. B. 139. 


CUARDIAN, (Fr. gardein, Lat. cuſtos, guardianus) | 
ſtody of | 


Signifies genetally him that hath the charge or cu 
any perſon or thing; but moſt commonly him that hath 
the education ot protection of ſuch people, as are not of 
ſufficient diſcretion to guide themſelves and their own af- 


tairo, as children and ideots ; being indeed as largely extend- | 


ed as tutor and curator, among the Civilians ; for whereas 


tutor is he that hath the government of a youth, until he | 


come to fourteen years of age; and curator is he that 
hath the difpoſition and ordering of his eſtate afterwards, 
until he attain to the age of five and twenty years, or he 
that hath the charge of a frantick perſon during his luna- 


cy; we uſe only guardian for both theſe: And for the 


better underſtanding of the law in this point, we are 


to obſerve, that a fate is either teſlumenterius, or a pra- 


tore datus ex lege Atilia; or laſtly, legitimus. So we have | 


three ſorts of guardians in England; one ordained by the 
father in his laſt will, another 


the third caſt upon the minor by the law and cuſtom of 
the land: Touching the firſt, a man having or 


his child, by his laſt will and teſtament, until he come to 


the age of fourteen years, and the diſpoſing and ordering 


Vor. II. No. 85 


| his eflate fo lag as he thinks meet, which is. com: 


\ ſtatute of 13 Car. 2. cop. 


tied at the time of his death, it ſhall be lawful 


fourteen years, at which time. he may chuſe him ano- 
ther guardian, accordingly as by the Civil law he may 
| have his curater; for we all hold one rule with the Civi- 
| lians in this cafe, and that is Fruit curater non datur. And 


| Ang. cap. 44- Staundf. Prerog. 


GUADAGE or GUIDAGE, /Guadagium vel guide- | 


Sir Edward Coke 


— 


appointed by the judge, 


i Common law, by c 
| Chattels, may appoint a guardian to the body or perſon of | 


. 


B Uu 4 


| 


to one and twenty years of age. The ſame 
of lands not holden in capite, or by kni i 
the ancient law in this caſe. is very much 
24- which ordai 
* Where any perſon hath, or ſhall have any chi 
children under the age of twenty-one years, and 


5 
E 
8 


if 
Fr 


; 
; 


8 
E 
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father of ſuch child or children, whether born at t 
of the deceaſe of the father, or at that nme in ventre ſa 
mere, or whether ſuch father be within the age of t 
one years, ot of full age, by deed executed in his 
time, or by his laſt will and teſtament, in writing, in the 
preſence of two or mote credible witneſſes; to 
the cuſtody and tuition of ſuch child or children, for and 
during the time he or they ſhall cemain under age, or any 
leſſer time, to any perſon or perſons in poſſeſſion or re- 
mainder, other than popiſh recuſants; and ſuch diſpoſition 

U be good againſt all perſons claiming fuch child, as 


8 


| guardian in ſacage, or otherwiſe, c. But if the father 


order no guardian to his child, the ordinary. may appoine 
one to manage his goods and chattels, till 422 


more of the old law in this caſe, 
And Forteſeue, De Laudidus Laras 
Old Nat. 


fat. 1. 


. 


Brev. fol. 94. and Skene 


verb. 


point. Cowell, edit. 1727. | 
A guardian is one appointed by the wiſdom and policy 


his affairs, who 


32828888 
— 
e might be the better 


F 
; 


rf 
itt 


I 


a 


I} 
> 
7 


T 
II 


5 
2. Who may and are intitled to be g ; by what 
authority they are apyointed, and of reſtraining and puniſh. 


of appoi 
and of the guardian's intereſt in the 
ry and bis nd fr te tos "wy 


and lands of the 


t. Of the Suwal ink of ians, nameh, by the 
— he — | There are four kinds 
guardians e Common f guardian in 
W — 88. bay 
o | As 


— and the will of the father of 
ſuch maid of \ child or of ſuch perſon or perſons 
to whom the 

__ 

time, hy 

4 — | 

——_ ted guardians by authority 
| of this 

will 


I 


J 
8 
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child or children. 

And ſuch perſon or perforis to whom the cuſtody of 
fach child or children hath been, or ſhall be ſo diſpoled or 
deviſed, ſhall and may take into his or their cuſtody, to 
the uſe of ſuch child or children, the profits of all lands, 


= 


tenements and hereditaments of ſuch child or ch1idren, 


uition and n 


nent of the 


ſame in office intereſt with a guardian in ſocage, and | 


differs only as to the modus habend;, or in a few particu- 
lar circumſtances ; 28 firſt, That it may be held for a 


longer time, vis. till the heir attains the age of twenty- 
one, where before it was but to fourteen: ſecondly, 
may be by other perſons held; for before, it was the 


t of kindred not inheritable could have it ; now who 
father names ſhall have it. Yaugh. 178. 
2. That (though neither before nor ſince this ſtatute a 
er e 
age may, within this act, diſpoſe ot the cuſtody of his 
child, and ſuch diſpoſition draws after it the lands, &c. 
as incident to the cuſtody. Faug. 178. 

3. That an infant hath the ſame remedy againſt 4 teſ- 
tamentary guardian, as he had againſt a guardian in ſo- 


cage, tho” the ſaute ſpeaks only of remedies for the 
guardian. Varg. 179. 


} 


3 
77 


—— 


4- If the father being of age deviſe his lands to J. . 
during the minority of his ſon and heir, in truft 2 u 
a education until he be 
no deviſing the cuſtoly within this ſta- 
might have done this befoce the ſtatute. 


5. If a man deviſe the cuſtody of his heir apparent to 
and mentions no time ; either during his minority, 
her time, this is a good devite of the cuſtody 

aQ, if the heir be under fourteen at the death 
of the father, becauſe by the deviſe the modus habendi 
cuſtodiam is only as to the perſon, and left the 
ſame as it r above fourteen at 
| then the deviſe of the cuſtody is merely 
void for the incertainty ; for the act did * every 
heir ſhould be in cuſtody until one and twenty, non at 


but fo long as the father appoints, and if he appoint 
no time there is no cuſtody. Yaugh. 184-5. 
6. That this teſtamentary guar 


J 
1 
1 
8˙F 
4 


by 


not. 


Alſo if a perfon appointed guardian purſuant to this 
4 becomes 9 or is otherwiſe incapacitated 


to execute the truſt repoſed in him; or if he abuies the 
truſt, by doing any thing prejudicial either to the per- 


ſon of the infant, or his eſtate, it ſeems, that the court of 
Chancery, may either totally remove him, and appoint 
another guardian, or elſe impoſe fuch terms on him, by 
obliging him to give ſecurity, &c. as will effeQually hin- 


| der him from doing any thing prejudicial to the infant; 
| but in what particular inſtances of this kind a court of 


Here in the firſt place we muſt take notice, that there 


can be no guardian in ſocage but where lands of that na- 
ture deſcend to the heir. Co. Lit. 88. 2 Ad. 176. 
Therefore if a man die ſeiſed of a rent-change, com- 
mon, er ſuch- like inheritances, which lie not in tenure, 
(and diſpoſe not of the cuſtody of his child,) the heir may 


| chuſe his guardian; if he be ſo young that he can make 
| no 


5 
f 
it 


l 


: 


F 
: 


|; 
| 


* E " 
HE: 


8 
F 


Chancery is the only proper court which hath ju- 


riſdiQtion in appointing and removing guardians, and in 
preventing them and others from abuſing their or 
eſtates. 2 Inff. 14. 4 Co. 126. Beverley's and in 


. Pre. 37. 
— the Court of Chancery is now inveſted with 
is authority, hence in every day's praQtice we find 


1 Qi the 
bilines. 2 


«> 
8 


| 


j 


outlawry or attainder of felony or treaſon, becauſe 
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64 natural diſa- 
177. | 
But it is clear, that — court hath not any 
| teſts. 


Henry Wed 
his 


3- Of the time and manner appꝛinting a guardian dow; 
. +. 11 of the 


ward, and his remedy for the ſame. 


7 


T 


15 


and 


the guardianſhip ot an heir 
age of fourteen at Common law; 
_ 


< 


17 


8 
* 
1] 
8.8. 
. 


; 


hath nothing to his own uſe, but to the uſe of the heir. 


Co. Lit. 88. 5. Godb. 316. 


It is ſaid, that in 
wiſe 


__ _— a bill is brought againſt an infant (if in town) 
: in court, and have a guardian aſſigned 
him, by . — he may defend the ſuit; if in · the — 
try, he ſues out a commiſſion to aſſign a guardian, and 
put in his anſwer; and whether he pleads, anſwers or 


demurs 


1 


Jemur:, ſtill it mult be done by his guardian; for if | 


it is the plea, anſwer or demurrer of the infant, without 
doing ot it by the guardian, it will be irregular. 
But where the infant negleQs to appear, or to have a 
vardian aiſigned, it is a motion of courſe (he being in 
contempt to an attachment) to pray for a meſſenger to 


bring him into court, and when he is there the court al- | 


ways aſſigns him a guardian; but it is doubted, whether 
this can be done againſt a peer of the realm who is an in- 
fant, and whoſe perſon is ſacred. 2 Bac. Ar. 601. See 
VILEGE. | 
9 law hath inveſted guardians not with a bare 
authority only, but alſo with an intereſt till the guardian- 
ſhip ceaſes; ſo it hath provided ſeveral remedies for 


rdians againſt thoſe who violate that intereſt ; and | 


therefore at Common law there were remedies both droi- 
tural and poſſeſſory, to recover the guardianſhip. 2 Inff. 
g Co. 72. 


9% at Common law there was the writ De cuftodie | 


terre e heredis, called the writ of right ward, wherein 


the guardian recovered the cuſtody of body and lands; | 


but if the ward were married, then the guargſan was 
io 


driven to his action of treſpaſs, guare ſe intruſit maritagi 


von ſatisfac?* ; but this was remedied by the ſtatute of 


Merton, cap. 6, wich provides, that in the writ of 
right ward, the plaintiff ſhall recover the value of the 
marriage. 2 Inſt. 90 | 


guardian, which was a poſſeffory action ; and in this at 
Common law he could only recover damages for his ward, 
and not the ward itſelf; but the ſtatute of Weſtminſter 2. 
cad. 35. gives a writ of raviſhment of ward, in which the 
plaintiff recovered the body of the heir, and not damages 


only. 2 Inf. 90, 430. 9 Ce. 72. Huſſey's caſe. Heb. | 


If upon a habeas corpus an infant be brought into court, 
and it — that the queſtion is touching the right of 
guardianſhip, the court can't deliver the infant to the 
guardian, for he may have a writ of raviſhment of ward. 
3 Keb. 446. Ss 


4. What things a guardian may lawfully do, and which 


ſhall bind the infant. 
From the authority and intereſt, which the policy of 


the law has inveſted guardians with, it appears, that a | 


guardian may do ſeveral aQs which will bind the infant, 
ſuch as making leaſes for years, which he may do in his 
own name, and ſuch leſſee may maintain ejectment 
thereupon. Co. Lit. 88, 89. Lit. Seal. 123, 124. May 
avow in his own name. Vaugb. 18. 

Therefore if a guardian in ſocage makes leaſe for 
vears to continue beyond the time of his guardianſhip, 
ſuch leaſes ſeem not to be abſolutely void by the infant's 
coming of age, but only voidable by him, if he thinks 
fit; for they were not derived barely out of the intereſt 
of the guardian, or to be meatured thereby, but take 
effect alſo by virtue of his authority, which for the time 
was general and abſolute; and therefore all lawful acts 
done during the continuance of that authority are good, 
and may ſubſiſt after the authority itſelf, by which they 
were done, is determined; and conſequently the infant 
when he comes of age, may acceptance of rent, or 
other act, if he thinks fit, make ſuch leaſes good and un- 
avoidable z but a guardian pur nurture can't make any 
leaſes for years, either in his own name, or in the name 
of the infant; for he hath only the care of the perſon and 
education of the infant, and hath nothing to do with his 
lands. Bro. Tit. Gard. 70. Tit. Garden, 19. 2 Rol. 
Ar. 41. Briſden and Huſſey. Cro. Jac. 55, 98. 8 
land and Fu 4 | ae nates 89 

A. lets lands to B. for four years, and died, and the 
land being holden in ſocage, and the heir under four- 
teen, the guardian in ſocage by indenture, before the firit 
leaſe was expired, lets the ſame lands in his own name to 
B. for eight years; and if by this acceptance of a new 
leaſe from the guardian in ſocage the firſt leaſe was ſur- 
rendered, was the queſtion ; and *tis ſaid to be holden by 
the court, that it was ſurrendered; or if it could not be 
properly called a ſurrender, for want of a reverſion in 


Vor. II. No. 85. 


| firſt ſhould ſtand in the way he could not do. 


—— her own poſſeſſions. Plaw. 29 


| is dominus pro tempore, and ſhall take the profits 


of the manor, and that ſuch grant ſhall be good; though 


will, for there is no other time certain 
he is but in the nature of a bailiff, and accountable ; 
and therefore it was adjudged that the leaſe was void; 
from which caſe it appears, that if the authority had 
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the ian in ſocage, yet they held, that at leaſt the 
firſt leaſe was thereby determined by admittance of 
the leſſor's power to make ſuch preſent leaſe, which if the 
t Leon. 
+ hon 4 Leon. 7. Owen 45, 56. Willis and White- 


If a woman who is an in ſocage to her ſon mar- 
ries again, —_—  _— > 
infant's lands, this leaſe upon the death ef the huſband 
becomes void ; for the intereſt ſhe had in the lands 

in right of the infant, and therefore ſhall not bind 
as thoſe acts ſhall in which ſhe joins with 


was 
her 

huſband 
Ofborne's 


her 
3. 


A guardian in ſocage may grant 


copyhold | 
his own name, and ſuch ſhall bind the heir, for 
to 


own uſe, though he ſhall account for them; and he ſhall 
keep courts in his own name. Cre. Fac. 55, 99. Popb. 
127. 2 Rol. Abr. 42. 

Alſo it hath been reſolved, that a guardian in ſocage 
may grant copyholds in reverſion according to the cuſtom 


they come into poſſeſſion during the non-age of the in- 


| fant. Mich. 8 N. 3. in C. B. Lade and Barker. 


A guardian or prochein amy may make partition in be- 


. | | half of an infant, if equal ; for the guardian is appointed by 
Alſo at Common law an action of treſpaſs lay for the | 
this ſeparation and diviſion of his part from what 


the law to take care of the inheritance of the infant ; and 


to another is ſo far from being a prejudice to the infant, 


that it is really for his benefit and advantage. 2 Rel. r. 


256. | | 
As the authority extends only 
to ſuch things as may be for the benefit and advantage of 
the infant, and whereof he may give an account; on this 
foundation A et—— gs an 
benefice in right of the heir, becauſe he can make no ad- 
for that would be fimony) ; and conſe- 

| ac- 


In ejectment the caſe was, that one A. deviſed land to 


B. his fon in tail, with divers remainders over, and 
makes one C. overſeer of his will, and willed that he 
| ſhould have the education of his ſon till he came to 


twenty-one, and to receive, ſet and let for the ſaid B. the 
ſaid lands ſo given him, and thereof to account to the ſaid 
B. being allowed his charges, e. C. makes a leaſe for 


ſeven years in his ewn name, with reſervation of rent to 
| himſelf, and this leaſe by computation was to continue 
| half a year after B.'s attaining his full age, and if this leaſe 


was good for any part of the term was the queſtion, C. 
being dead, and B. not yet of age; and it was argued to be 
good for the whole term, or at leaſt during the minority 


| of the ſon, and only void for ſo much as exceeded the full 
age of the ſon, and that C. had ar. intereſt in the land, and 
not a bare authority only; for then all leaſes muſt have 
| been made in the name of the infant, and fo he might 
avoid them whenever he thought fit, which the teſtator 
never intended to impower him to do; but Papham, 
| Clench and Fenner held, that as this deviſe is, C. was but a 
guardian for nurture, and could not make leaſes at - 


own will and pleaſure, for then he might make them 
a hundred years; but here he can only make leaſes at 


appointed, and 


been ſufficient to enable him to have made leaſes for years, 
ſuch leaſes made by him during the continuance of thac 
authority would not have determined therewith, but 
ſhould have ſubſiſted during the whole term for which 
they were made; and the infant in ſuch cafe could not 
when he came of age have avoided them, as he may 
leaſes made by his guardian in ſocage, if be thinks fit, be- 

X x | cauſe 
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ciuſe the leſſee would have been in by the will and de- 
vife, not by the guardian pur nurture. Cro. Eliz. 678, 
734- Piggot and Garniſh. | a 

If a guardian borrows money of A. to pay off an in. 
| eumbrance on the infant's eſtate, and promiſes to give A. 
ſecurity for his money, but dies before it is done, tho 
Als money is applied to pay off the incumbrance, yet the 
court will not decree him fatisſaction out of the infant's 
eſtate ; but if the ſum diſburſed exceeds the profits of the 
eſtate, for ſo much A. ſhall have an account as for money 
due to the guardian, and it ſhall be raiſed out of the in- 
fant's eſtate. 2 Fern. 480. Hooper and Eyles. 

A guardian to an infant, having a conſiderable ſum of 
money in his hands that was raiſed out of the infant's 
eſtate, lays out, with the conſent of the grandmother, 
3000 |, in a purchaſe of lands which lay contiguous to the 
infant's eſtate, and takes the e in the name of 
J. S. for his benefit, if when he came of age he ſhould 
agree thereto, and allow that money on account; the 
infant dying in his minority, it was held by my Lord 

Chancellor, C. B. Atkins and J. 'Lutwyche, againſt the 
opinion of the Maſter of the Rolls, that tho? neither the 
heir nor ad miniſtrator of the infant were intitled to the 
lands, yet the guardian muſt account for the 3000 J. to 
the adminiſtrator of the infant; and that it was not in the 

power of the guardian, without the direction of this 
court, to turn the perſonal into real eſtate, by which it 
would deſcend to the heir; and that the objection, that 
an infant may make a will at ſeventeen of his perſonal 


eſtate, but not of his real, was not anſwered. 1 Fern. 


3, 435. Earl of Winchelſea v. Norcliff. ; 
» A — as guardian to her infant ſon, had out of his 
perlonal eſtate paid off a mortgage; the infant afterwards 


died, and the eſtate deſcended to a remote heir, and then 


the mother would have had back the money; but the 
court denied her any relief. 2 Fern. 193. Zauch and 
Llyd cited. 

If a guardian puts in an anſwer to a bill in 
for an infant, on oath, ſuch anſwer ſhall not conclude 
the infant, nor be read in evidence againſt him ; for the 


effect of an infant's anſwer to a bill in Chancery is to no 


other purpoſe than to make proper parties, ſo as to have 


an opportunity to take depoſitions, and to examine wit- 


neſſes to prove the matter in queſtion. Carth. 79. 3 
Med. 259. 1 Show. 89. S. C. Ecclefton and Petty. 

An eſtate having deſcended to an infant ſubje& to in- 
cumbrances; and the queſtion being, whether a guardian 
might, without the direction of a court of equity, apply 
the profits todiſcharge the incumbrances, or the intereſt 
of them, or whether they ſhould not be accounted per- 
ional eſtate, and ſo the adminiſtrator of the infant be 
intitled to them, if the infant died in his minority; it 
was held by the court, that a guardian, without any 
direction, may pay the intereſt of any real incumbrance, 
and the principal of a mortgage, becauſe that is a dire& 
and immediate charge on the land, but not any other real 
incumbrance. Abr. Eg. 261-2. Palmer and Danby. 

And therefore where a widow, who was guardian to 
her ſon, received the rents and profits of his eſtate, and 
paid off debts by ſpecialty, but took aſſignments of the 
bonds, the ſon dying in his minority, ſhe brought her 
bill againſt the defendant the heir, for a diſcovery of 
aſſets by deſcent to ſatisfy the money due by bond, fhe 
claiming the profits as adminiſtratrix to her ſon; and it 
was held by the court, that the guardian was not com- 
pellable to apply the profits of the eſtate of the infant 


heir to pay off the bond debts. 2 Fern. 606. Waters and 
Ebral. . | 


5. Of the infant's remedy again it his guardian abuſes; 
and of obliging a guardian to account, and DD 
be ſhall bave. 


At Common law, both a prohibition of waſte, and an 
action of waſte, lay againſt a guardian in chivalry and a 
guardian in ſocage, for a voluntary, but not for permiſſive 
waſte, or waſte done by a ſtranger. 2 Int. 305. 

If a guardian ſuffereth a ſtranger to cut down timber- 
trees, or to proſtrate any of the houſes, and doth not, 
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according to his duty ard office as guariiring, endeavour 
to keep ard preſerve the inheritance of the ward in his 
cuſtody and keeping, and doth not prolubi: and withſtand 
the wrong-doer ; this ſhall be taken in js for his con- 
lent, according to the rue. i non provibet gued pro- 
hibere poteſt aſlontire videiur ; ard if ſuch waſte and de- 
ſtruction be done without the knowledge of the guardian, 
or with ſuch force that he could not with'and, then 
ought the guardian to cauſe an aſſiſe to be brought 
againſt ſuch wrong-Gocrs, by the heir, wherein he ſhall 
recover the frechold and damages {or ſuch wrong and diſ- 
heriſon. 2 ft. 305. 

And if the heir brings his action of waſte within age, 
the judgment, according to the ſtatute of Glouceſter, cap. 5. 


ſhall not only be to recover /-cum vaſtatum, but the guar- 
dian ſhall loſe the whole warſhip, and yield to the heir 


ſingle damages, if the wardſhip be not ſuficient to ſa- 


 tisfy the damages. 2 uf. 305. | 


If the guardian doth waſte, and after aſſigneth over his 


| intereſt, an action of waile licth againſt the grantor in 


the tenet. 4 bf. 505. 


Alſo if the waſte be committed fo near the time of the 
infant's coming of age, that he could not convenicntly 


bring his action of watte during his minority; yet after 
the determination of the guardian's intereſt, he may bring 
his action of waſle, and in ſuch caſe, as he cannot recover 
the wardſhip which is ended, he ſhall by the ſtatute of 
Glouceſter recover treble damages. 2 Inſt. 306. 

By Nm. 2. cap. 5. If leſſee for years, or guardian 
alien in fee, the remedy of recovering the frechold thai! 
be by aſſiſe of novel diſſeiſin, and both the feoffor and 


feoffee ſhall be eſteemed diſſciſſors, and the ſurvivor of . 


them ſhall be liable to this remedy. So, if either i:appen; 


to die, he that ſurvives may be conſtrued a diſſciſor, and 


as ſuch liable to this action. 2 Inf. 413. 
Not only guardians in chivalry, but in ſocage and by 
0 


nurture, come within this law of Vm. 2. So al 


their alienations not only in fee, but in tail, or for life, 


are within the act. 


If a guardian accepts of a feoffment from his ward, the 
ward may bring an aſſiſe againſt him as a diſſeiſor; for 
the guardian acts contrary to his duty, when he aſſents to 
any alienation made by his infant; for it is his duty to 
protect the inheritance of his ward, and to deliver it up 
to him at full age, and not to bring it into his own fa- 
mily. Bro. Diſſeiſin 95. | 

If a guardian, after the full age of the heir, continues 


in poſſeſſion, he is an abator, and an afliſe of mort d' anceſtor 


lies againſt him by the heir ; but he cannot be deemed a 
diſſeiſor, becauſe he does not actually ouſt the heir of his 
freehold, which is required in a diſſeiſin, but holds him 


out by an intermediate entry between him and his anceſtor, 


which makes the diſtinction between an abatement and 
diſſeiſin. Co. Lit. 57. b. 271. 4. 2 DIft. 134. 

I an infant appears by guardian, and ſuffers a recovery, 
this ſhall bind him; and one of the reaſons hereof is, that 
if the recovery be to the prejudice of the infant, he has 


his remedy for it againſt his guardian, and may reimburſe 
himſelf out of his pocket, to whom the law had com- 


mitted the care of him. 1 Rol. Ar. 731. But for this 
ſee tit. FINE and Recovery. 


By the Common law, guardians in ſocage are account- 


able to the infant, either when he comes to the age of 


fourteen years, or at any time, as he thinks fit. Co. 
Lit. 87. | 


But the guardian, on his account, ſhall have allowance 


of all reaſonable expences; and if he is robbed of the 


rents and profits of the land without his default or neg- 
ligence, he ſhall be diſcharged thereof upon his account ; 


for he is in the nature of a bailiff or ſervant to the infant, 


and undertakes no otherwiſe than for his diligence and 
fidelity. Co. Lit. 89. a. 

If a man enters as guardian into the lands of an infant, 
who has no title to be guardian, tis at the election of the 
infant to make him a diſſeiſor on account of his wrongful 


entry upon, and actual ouſter of ſuch infant, or elſe diſ- 


ſemble the wrong, and call him to an accourt as dian. 
1 Roll. Ar. 661. "On. Car. 221, . 


It 


8. 
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If a guardian takes a bond for the arrears of rent, he 


thereby makes it his own debt, and ſhall be charged with | 


it. 2 Chan. Rep. 97. Wall and Buckley. ; 

If a guardian to an infant, whoſe lands are incumbred 
to the value of 600/. buys it off with 100 l. of the in- 
fant's money, he ſhall not charge the infant with the 
6001. 2 Chan. 243. ; 

If a man during a perſon's infancy receives the profits 
of an infant's eſlate, and continues to fo do for ſeveral years 
aſter the infant comes of age, before any entry is made on 
him; yet he ſhall account for the profits throughout, and 
not during the infancy only. Abr. Eg. 280. Yallop and 
Haltuortby. : 

A receiver to the guardian of an infant, who has had 
his account allowed him by the guardian, ſhall not be 
obliged to account over again to the infant when he 

comes of age. Preced. Chan. 535. | 

For more learning on this ſubjed?, ſee 14 Vin. Abr. tit. 

_ Guardian and Ward. 
GUARDIAN, or GARDEYNE DE LESTE- 
MARY, Warden of the ffannariet. Stat. 16 Car. 1. c. 15. 


GUARDIAN, or GARDEYNE DEL ESGLISE, | 


Churchwardens, who are officers choſen in every pariſh, to 
have the care and cuſtody of the church goods; and they 
may have an action for the goods of the church, and divers 
other things they do for the benefit of the church. And 
by 43 Elz. cap. 2. They are to join with the overſeers 


for making of rates, and other proviſions for the poor of | 


the parith. 

GUARDIAN OF THF CINQUE PORTS, /Gardi- 
anus quingue pirtuum. ) le a principal magiſtrate that hath 
the jut iſdiction of thole havens in the Eaſt part of England, 
which are commonly called The cinque ports, that is, the 
Five ports or havens ; who there hath all that juriſdiction 


that the Lord High Admiral of England hath in places not 


exempt. And the reaſon why one magiſtrate was aſſigned 
to ſo tew havens, was, becauſe they, in reſpect of their 
ſituation, anciently required a more vigilant care than 
other havens, being nearer, and more obvious to enemies, 
by the narrowneſs of the ſea in thoſe parts. Camden in his 
Brit. pag. 238. ſaith, that the Romans, after they had ſet- 
tled themſelves and their empire here in England, ap- 
pointed a magiſtrate or governor over thoſe Eaſtern parts, 
whom they called Comitem littoris Saxenici per Britanniam, 
having another that did bear the ſame title on the oppo- 
ſite part of the ſea, whoſe office was to fortify and furniſh 
the ſea coaſts with munition againſt the incurſions and 
robberies of the Barbarians; and farther fignificth his 
opinion, that our Warden of the Cinque ports was firſt 
erected among us, in imitation of that Raman polity. 
Cowell, ed. 1727. See Cinque Ports. 

GUARDIAN OF THE PEACE, Cuftor pacis. See 
CoxskRVATOR OF THE PEACE. 

GUARDIAN OF THE SPIRITUALITIFS, / Cuftes 
ſpiritualium vel ſpiritualitatis, ) Is he to whom the ſpiritual 
juriſdiction of any dioceſe is committed, during the va- 
cancy of the ſee. 25 Hen. 8. 21. And the guardian of 
the /}iriiualities may either be guardian in law, or jure 


mug iiratus, as the archbiſhop is of any dioceſe within his 
province ; or guardian by delegation ; as he whom the 


archbiſhop or vice-general doth for the time depute. 13 
Cir, cap. 12. And the guardian of the ſpiritualities hath 
all manner of eccleſiaſtical juriſdiction of the courts, power 
of granting jicences and diſpenſations, probate of wills, 


Sc. during the vacancy, and of admitting and inſtituting | 


cle: ks preſented ; but ſuch guardians cannot as ſuch con- 
ſecrate or ordain, or preſent to any benefice. Mad's Inft. 
25,27. See Bisnor. 

GUERNSEY, JERSEY, ALDERNEY AND 


SARK. Proviſions relating to the exportation of wool 


trom Soutbampton to thole iflands, 12 Car. 2.c. 32. ſett. 


12, 13,14. 1 V. M. e 1. c. 32. feet. 14. 
Spirits brought from thence charged with the exciſe, 
2 U. M. fei. 2. cap. g. ſet. 12. 4 Ain. cap. 6. ſect. 34. 
Goods of their own 
3 Geo. 1. c. 4. , 5. 
Salt imported lrom thence to pay as foreign, 5 Geo. x. 
e. 18. fei. 11. 


ney,) A lodger or ſtranger in an inn, &c. 
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growth may be imported duty tree, | 


g 


i works of | 
| fame, c. So Henry the Fourth, in the fourth year of 
bis reign, granted licence to found a grid of the Holy 
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Their veſſels how made liable to the payment of ſix- 
pence a month to Greezwich hoſpital, 2 Ges. 2. c. 7. 


GUEST, (Sax. geſt, Fr. gift. a ſtage of reſt in a jour- 

A gueſt who 
hath a piece of plate ſet before him in an inn, may be 
guilty of felony in fraudulently taking away the fame, 1 
Hawk. P. C. 90. And a gueſt having taken off the ſheets 
from the bed, with intent to ſteal them, carried them 
into another room, and was apprehended before he could 
get away; this was adjudged larceny. bid. 92. Action 
— _ an innkeeper, refuſing a gueſt lodging, &c. 

NN. 


GUIDAGE, (Guidagium,) Is an old legal word, figni- 
fying that which is given for ſafe conduct through a 
ſtrange land, or* unknown country. Eft guidagium gued 
datur alicui, ut tuto corducatur per terram alterius. Con- 
luetud. Burgund. p. 119. 2 Inſt. 526. 

GUIDERS, Are thoſe who lead fiſh to the net. 3 
Tac. 1. c. 23. | , 

GUILD, A fraternity or company, and comes from 
the Saxon word giidan, which is to pay; becauſe every 
one was gildare, i. e. to pay ſomething towards the charge 
and ſupport of the company. And from thence come 
Guild-halls, that is, the halls of the ſociety or fraternity, 
where they meet and make orders and laws among them- 
ſelves. The original was thus, viz. It was a law among 
the Saxons, that every freeman of fourteen years old 
ſhould find ſureties to keep the peace, or be committed; 
whereupon certain neighbours entered into an aſſociation, 
and became bound for each other, to produce him who 
committed an offence, or to make ſatisfaction to the in- 
jured party ; which that they might the better do, they 
raiſed a ſum of money among themſelves, which they put 
into a common ſtock ; and when one of their pledges had 
committed an offence, and was fled, then they made ſa- 
tisfaction out of this ſtock, by the payment of money, 
according to the quality of the offence. And becauſe this 
aſſociation conſiſted of ten families, it was called a Decen- 
nary: And irom hence came our fraternities. But as to 
the direct time, when theſe guilds had their origin in 
England, there is nothing of certainty to be found, fince 
they were in uſe long before any formal licences were 
granted to them for ſuch meetings. Edward the Third, 
in the 14th year of his reign, granted licence to the men 
of Coventry to eret a Merchants guild, and a fraternity 
of brethren and ſiſters, with a maſter or warden, and 
that they might make chantries, beſtow alms, do other 
piety, and conſtitute ordinances touching the 


Croſs at Stratford upon Avon. See Antiquities of A 
wickſhire, fel. 119 & 522. Guild, gild or geld (according 


to Camden) ſignifies allo a tribute or tax, and the ſtatutes 


of 27 Ed. 3. flat. 2. cap. 13. and 11 Hen. 7. c. g. uſed 
zildable in the ſame ſenſe with taxable. Guild (according 
to Crompton in his Juriſdiction, fol. 197. he interprets it 
to be a preſtation within the foreſt in theſe words, To be 
quit of all manner of guilds is to be diſcharged of all manner 
of preſtations, to be made for gathering ſheafs of corn, lamb, 
and wool, ta the uſe of foreſters. The word is allo men- 
tioned in the ſtatute 15 Hen. 6. cap. 6. and 15 Car. 2. 


cap. 7. 
By ſtat. 1 Ed. 6. c. 14. ſc. 9, 10, 11. Guilds and 
fraternities are given to the King. | 
GUILDHALDA TEUTONICORUM. See Giro. 
 GUILD-HALL, The chief hall of the city of London. 
Gildarum nomine centinentur non ſclum minores fraterni- 
tates & ſadalitia, ſed ipſæ etiam civitatum communitales, 
lays the learned Spe/man. See GUILD. 
GUILD-RENTS, Are rents payable to the crown by 


any guild or traternity, or ſuch rents as formerly belonged 


to religious guilds, and came to the crown at the general 
diſſolution, ordered tor ſale by the that. 22 Car. 2. c. 6. 

GUINEA COMPANY, Traders therein not liable to 
bankruptcy, 13 & 14 Car. 2. . 24. ſed. 3. 


* 


GUINEA. 
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GUINEA-PEPPER, otherwiſe called Indian pepper, Is 
mentioned among drugs and ſpices to be garbled, by 1 
ac. c. 19. ; 

, GUINEAS AND HALF GUINEAS, may be im- 

» $W.3 0. 1. | 

GULE OF AUGUST, (Ci Augufti. Weft. 2. cap. 
27. Ed. 3. cap. unico. F. N. B. fol. 62. alias gone de Au- 
guſt. And Plowden, fol. 316- caſe of mines.) Is the day 
of St. Peter ad Vincula, which was wont to be, and is 
ſtill celebrated upon the firſt of , and probably 
called the gule of Auguſt, from gula, a throat. The rea- 
fon we have in Durand”: Rationale Divinorum, lib. J. cap. 
e fatto Sancti Petri ad Vincula, where he ſaith, that 
ohe Qnirinus, a Tribune, having a daughter that had a 
iſeaſe in her throat, went to Alexander, then pope of 
ome, the ſixth from St. Peter, and defired of him to 
rrow or ſee the chains that St. Peter was chained with 
under Nero; which requeſt obtained, his ſaid daughter 
kiſſing the ſaid chain was cured of her diſeaſe, and Qui- 
rinus with his family baptized. Tanc dictus Alexander 
papa, faith Durand, boc feflum in calendis Auguſti cele- 
brandum inflituit, & in hanorem beati Petri ecclefram in urbe 


fabricavit, ubt * vincula rep»ſuit, & Ad vincula nomina- | 


vit, & calendis i dedicavit. In qua feftivitate popu- 
his ille ipſa vincula hedie oſculatur. So that this day which 
before was only called the calends of Auguſt, was upon this 
occaſion termed indifferently either from the inſtrument 
that wrought the miracle, St. Peter's day ad vincula; or 
from that part of the maid whereon the miracle was 
wrought, the Gule of Auguff. See Hoſpinian de Origine 
Feftorum, fol. 85. Averagium eftivale fieri debet inter 

k-day & Gulam Auguſti : Rentale Manerii Regalis de 
Wye. Cowell, edit. 1727. i POR 
— GUL DUM, Taxation, or pecuniary impoſition. —— 
Aba & pon ORE eſchapiis latronum, bobus, 
de 37 guldis, , &c. Cartular. Glaſton. 
MS. fol. 87. a. Cowell, edit. 1727. 


GULTWIT, Is an amends for treſpaſs, according to 


Saxton, in his Deſcription of England, cap. 11. But we | 


is found either in Spelman”'s Gloſſary, the Saxon Dictionary, 
er ancient records. Cowell, edit. 1727. 
SUM, I a clammy or tough liquor iſſuing out of 
trees, and hardened by the fun. There are divers ſorts of 
it brought from beyond ſea, that are drugs to be garbled, 
as appeareth by the ſtatute 1 Tac. c. 19. 
GUMFUS, GUMPHUS, the hook upon which the 
hinge turns. Cowell, edit. 1727. 5 
GUN. Stat. 33 Hen. 8. cap. 6. ſect. 1. enacts, That 
none ſhall ſhoot in, or ule to keep in his houſe a hand-gun, 
croſs bow, hagbut or demihake, unleſs his lands are of 
the value of 100 J. a year, on pain to forfeit 10 l. for 
every ſuch offence. | 
Sc. 2, Sc. Howbeit, the followers of lords ſpiri- 
tual or temporal, knights, eſquires, gentlemen, and the 
inhahitants of cities, boroughs or market towns, may 
keep in their houſes, and uſe to ſhoot (but at a dead 
mark only) with any hand-gun of the length of one yard, 
or hagbut, or demihake of three quarters of a yard; ſo 
may the owner of a ſhip, for the defence of his ſhip, and 
alſo he that dwells two furlongs diſtant from a town, or 
within five miles from the ſea - coaſt. And this laſt may 
ſhoot at any wild beaſt or fowl, ſave only deer, heron, 
ſhovelard, partridge, wild ſwan or wild elke. 
Set. 5. None may licenſe his ſervant to ſhoot, except 
his game-keeper, on pain of 10/. 
Sec. 12, 13. Gunſmiths or merchants may keep guns 
by them, obſerving the lengths aboveſaid. 
Seft. 14. Proclamation to iſſue before an offender can 
be puniſhed. 
Sect. 15. Owner of the gun to forfeit, and not the 
maſter of the houſe. 


may ſuppoſe it miſtaken ler: becauſe no ſuch word 


s 


Sect. 16. It ſhall be lawful for any perſon to convey the 


perſon offending againſt this a& before the next juſtice of 
peace; who, upon due examination and proof, ſhall have 
power to commit him to priſon, there to remain till he 
has ſatisfied the penalty, which in this caſe ſhall be di- 


vided between the King and the party that ſo takes the 
offender. 


| 


. 
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Se. 19. Juſtices of peace in heir ſeilions, and te 


| ards of leeis, have power to heat and determine il ele 


offences. 


Sect. 20. Penaliy of 20 5. apiece on juris conceaſin 


| offenders. " 


Sect. 22. Forfeitures ariſing by this act ſhall be ſued 
for within one year by the King, and within ſix month; 
by a common perſon, otherwiſe they ſhall be loſt. 

Sect. 24. Saving for ſervants carrying guns by their 
maſters orders. 

S. was convicted of ſhooting in a gun contrary to this 
ſtatute, and committed to gaol ; and upon hab. carp. ex- 
ceptions were taken to the return. rſt, That the caption 
is taken before J. S. and T. V. ad pacem conſervundam, 
without ſaying, (juſtices) and ſo by what appears they 
may be conſtables. 2dly, That it appears to he a con- 
viction by oath, where the ſtatute fays (proof and exami- 


nation) which muſt be intended by jury. 3d!v, That it 


does not appear, that it was before the next juſtices, as it 


| ought to be. gthly, Nor that the ſtatute had been pro- 
claimed in the ſame county, whereas there is an expreſs 


proviſion in the ſtatute, that none ſhall be puniſhed beſyte 


| It is proclaimed, which Twi/den J. ſaid, ought to appear 
in the return, (though the ſtatute perhaps was pro- 


claimed one hundred years fince). 1 Sid. 419. No 
judgment. Trin. 21 Car. 2. B. R. The King v. Saunders. 
1 Saund. 263. S. C. ſays, that it was quaſhed for the ex- 
ception, that the conviction was faid to be coram T. B. S 
G. B. ar. duabus f uſtic. damini regis ad pacem in cam. præ- 
dicto con ſer vand. But that the word (affign.) was 
omitted. For it ought to have been conſervand. aſſignati: 


And fo it does not appear, whether the ſaid juſtices were 
| aſſigned to keep the peace or not. The reporter adds a 


nota, that the conviction was before two juſtices of 
peace, but the ſtatute gives authority to one juitice aloney 
being the next juſtice of the county where the offence is 
committed, to commit the offender for the forfeiture, 
but that here it does not appear whether either of the ſaid 
two juſtices was the next juſtice or not, which was ano- 


| ther exception intended to be moved; but the conviction 


being quaſhed for the exception aforeſaid, this exception 
was not moved, and that he was of counſel with the de- 
fendant. Vent. 33. Anon”. But S. C. reports, that as to 
the words (upon due examination and proof before a juſ- 
tice of peace), it was reſolved, that that was not in- 
tended by a jury, but by witneſſes, and that no writ 
of error lies upon ſuch conviction : And that an excepti 

was taken, becauſe it was coram FJ. S. juſtice of the 


peace, without adding nec non ad diucrſas felonias, tranſ- 


greſſianes, c. audiend. aſſignat. and that the court agreed 
it ought ſo to be in returns upon certioraries to remove in- 
dictments taken at ſeſſions, but otherwiſe of convictions of 
this nature; for it is known to the court, that the ſtatute 
gives them authority in this caſe. Vent. 33. Trin. 21 Car. 
2. Anon”. 

A perſon being brought before the next juſtice of 
peace in the county where, c. for ſhooting with hail- 
ſhot in a hand-gun, who, upon examination finding it 
true, made a record thereof, and committed the party to 
priſon, till he ſhould pay 10 J. viz. 5 l. to the informer, 


and 5 l. to the King. This record being certified upon 
a & habeas corpus, it was held by the whole court, that if 
| the juſtice of peace does not obſerve the form preſcribed 

by the ſtatute, it is void, & coram non judice, and needs 


no writ of error; but if he acts according to the ſtatute, 
then neither £. R. nor juſtices of peace, can redreſs it, 


or ſet the party at large. Fo. 170. Hill. 3. Car. B. R. 
Cale's caſe. 


The judgment on an indictment upon this ſtatute was, 


that the defendant ſolver diclo domino regi, &c. decem li- 
brarum, &c. where the words ſhould have been /olvat 
inſtead of folvet, and libras inſtead of librarum, and for 


thoſe and other reaſons the judgment was reverſed. 


Raym. 378. Trin. 32 Car. 2. B. R. The King v. Alſop. 
The conviction was for having a gun in his houſe, and 
this being excepted to, becauſe the ſtatute is uſe fe keep in 
his or ber boſe, and perhaps it might be lent him, and 
the words of the ſtatute ought to be purſued ; fo the con- 


viction 


4c 
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„Alon was quaſhed. 1 Show. 48. Tria. 1 V. &. M. 


King v. Lewcllin. | 
1 was non babuiſſet too l. per annum, 
and did not ſay when; and this was excepted to, becauſe 
it may be that he had 100 7. a year at the time when he 
kept a gun, but not when he was convicted; to which 
it was anſwered, that thoſe words were as much as to 
ſay, nunquam habnit, and the concluſion being contre for- 
nam /fatuti, muſt explain ſuch words which ſeem to be 
doubtful. But per cur” ; This being a conviction before a 
juſtice of peace, the time when the offence was commit- 
ted ſhould be certainly alledged, viz. that the defendant 

diff die & anno had not 1001. per annum, and for 
that reaſon it was quaſhed. 3 Mad. 280, Paſch. 2 M. 
M. The King v. Selcot. 

So where ihe inditment was non habens terras, &c. ex- 

ion was taken, that it referred to the time of the in- 
dicment, and not to the ſhooting ; the judgment for that 
and other reaſons was reverſed. Raym. 378. Trin. 32 
Car. 2. B. R. The King v. Alſap. Vid. 4 Mad. 51. in 
caſe of The King v. Aifop. 

T. S. being conltituted ſpecial baiſiff to ſerve an exe- 
cution in debt on a judgment, and fearing a reſcous, car- 
ried with him a dugg ; whereupon the defendant, being 
a juſtice of peace, made one of his ſervants to go and 
ſearch him, and finding him armed him before 
his maſter, being the next juſtice of peace, who by colour 
thereof commited him to yaol, till he paid 10 I. But on 
2 babeas corpus it was held no offence for a theriff or his 
miniſters in execution of their office to carry ſuch a hand- 
gun, and that it was lawful, and that a dagg was a hand- 

within this ſtatute. Cro. Eliz. 821. Gardener's caſe. 
g Rep. 71. b. Tris. 34 Eliz. St. Fobn's caſe, alias Garde- 
ner v. St. John, S. C. | : 

The detendant not having 100 l. a year, did ſhoot in 
agun in February, and in March tollowing was carried 
before a juſtice of peace, and by him convicted of this 
offence. It was moved to quaſh this conviction, be- 
cauſe it was before a ſingle juſtice, who had not power 
by the ſtatute to proceed in a ſummary way, unleſs the 
party is brought before him i » up of 
offence committed, which was not done in | h 
therefore was ordcred to _ 2 ma _—_— 
be quaſhed. 4 Med. 147, 148. Trin. 4 W.S& 4 
King v. Bulleck. 1 Show. 367. Trin. 4 V. M. S 
The King v. Litten. | 

An inuictment will lie on this ſtatute before the 
ſions, though this hath been formerly doubted ; becauſe 
though the juſtices have power by the general words of 
their commiſſion to puniſh offences againſt the peace, yet 
ſhooting is not ſuch an offence, for tis only a defect of 
the qualification of the perſon who ſhoots in a gun. 
Daltun's Juſtice, cap. 47. page 143. | 

GUNPOWDER. By ſtat. 16 Car. 1. c. 21. All per- 
ſons may make and ſell gunpowder, and bring into the 
kingdom falt-petre, brimitone or any other materials for 
the making of it. | 

By ilat. 1 Fuc. 2. c. 8. ſed. 3. 5 5 
any per ion ſhail obtain a grant tor the ſole making or im- 
porting of gunpowder, he ſhall incur a præmunire. 

By ſtat. 4 Ges. 2. c. 29. A bounty is granted on ex- 
porting Britiſi gunpou er, but to be abated if duties on 


* 


view 
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7 


lal:-peite ccaſe. 
Stat. 5 Ges. I. cap. 26. feet. 4. No perſon ſhall carry 
in the ſtreets of Londzn or I//eſtminſter, or the ſuburbs 
thereof, more tian tu enty hundred weight of gunpowder 
at one time; and all gunpowder carried in the ſaid ſtreets 
in any carts or carriages, and the barrels cloſe jointed 
and hooped, and put into cafes of leather or canvas; 
and gunpowder carried by man or horſe ſhall be put in 
caſes of leather or canvas, and intirely covered there- 
with: And if any ſhall be carried otherwiſe, it ſhall be 
forfeited, and may be feized by any perſon to his own 
w the offender being thereof convicted before two 
jultices. 
Stat. 11 Ges. 1. cap. 3. feet. 3. If any perſon ſhall 


work with any iron hammer plated with icon or ſteel in 


any warehouſe or place while any gunpowder is there, | 
| 5 
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he ſhall on conviction within one month, by the oath of 
one witneſs before one juſtice, forfeit twenty ſhillings 
to the informer ; to be levied by diftreſs by warrant of 
luch juſtice; and for want of ſufficient diſtreſs, ro be 
committed to the houſe of correction, to be kept to 
hard labour not exceeding one month, nor lels than 
fourteen days. | 

Stat. 5 Geo. 2. cap. 20. ſei?. 2. No maſter of any 
veſſel outward bound, ſhall receive on board any gun- 
powder, either as merchandiſe or ſtore for the voyage, 
(except for his Majeſty's ſervice) on the Thames above 
Blackwall, upon pain of five pounds for every fifty 
pounds weight, and fo in proportion. 
ec. 3. And the mater of every veſſel coming into 
the Thames, ſhall land all the powder on board, either 
before arrival at Biackwai/, or within twenty-tour hours 
(if the weather will permit) atter he comes to anchor 
there, or at the place of unloading, on pain of five 
pounds for every hundred weight. 

Geck. 4. And if any officer of any ſhip (except the 
King's) thall between Lond:n Bridge and Blaciwall keep 
any gun loaded with ball, or tire any gun on board above 
Blackwall, before tun-riſing, or atter ſun ſetting, he 
ſhall forfeit for ſuch gun loaded five thillings, and for ſuch 
gun fired ten ſhillings. 

Se. 5. And the corporation of Trin:ty-buſe at Dept- 
ford Strand, may appoint a perion to inſpect veſſels; and 
if any ſuch officer obſtruct him, he ſhall torfeit five 

Sect. 6. And the ſaid penalties ſhall go to the pdor 
of the corporation. | | 

Sef. 7. And two juſtices of London, or the reſpectire 
counties where the offence thall be committed, ſhall on 
complaint in ten days fummon the offender, or after oath 
made of the offence, may iſſue their warrant for appre- 
hending him, and on or contempt may n- 


vic him either by oath of wirneſſes, or conſeſſion, or his 


own view, and levy the by diſtreſs, and if noe 


| redeemed in fave days, by ſale ; for want of diſtreſs he ſhall 


be impriſoned for three months, or till paid ; and perſons 


- aggrieved may appeal to the next ſeſſions. 


Stat. 15 Geo. 2. cap. 32. ſett. 1. No perſon not being 
a dealer in gunpowder 2 more than fifty pounds 
weight, or being a dealer, not more than two hundred 
pounds weight, longer than twenty-four hours at any 
rime, in any houſe or place, or in houſes or places, ether 
under the ſame roof, or by dividing the ſame and d. ſpo- 
ſing thereof under different roofs, or in any yard or yards 


within Landen and Weſtminſter, or the tuburbs thereof, 


or within three miles of the Toter, or of St. James's, 


or on the Thames, except in veſſels paſſing or duained 


| by nides or bad weather, except carts and other carriages 


loading or unloading, or paſſing on the highway ; on pain 
of forfeiting the ſame, and the value thereot, with tult 
coſts to him who ſhall ſue in any court of recerd 21 
W:ftminſler in thirty days. 

Sef. 2. Any juſtice of the peace within the faid l- 
mits, on demand by any inhabitants ſhewing a reafonable 
cauſe, may iſſue his warrant to ſearch in the day-time for 
dangerous quantities of gunpowder, and break open any 
place, it there be occaſion, and the ſearchers may ſeize, 
and may remove the ſame in twelve hours out of the ſaid 
limits, and detain the fame till it be determined in the 
courts, whether it be forteited or not. 

Sect. 3. And perſons permitting others to keep gunpow- 
der in any places not belonging to the owners of tuck gun- 
powder, ſhall forfeit one ſhilling a pound. 

Stat. 22 Geo. 2. cap. 38. ſect. 1. No perſon ſhall keep 
gunpowder for more than twenty-four hours at any one 
time in greater quantity than four hundred pounds weight, 
in any houſe or other place, in any city or the ſuburbs 
thereot, or in any market town, or within one hundred 
yards thereof, or within two miles of any of the King's 
palaces, or one mile of any of the King's magazines; nor 
ſhall keep for more than twenty-tour hours at any time, 
a greater quantity than three thouſand pounds weight in 
any houſe or otlier place. 

* 
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warrant 

22 

theee thouſand 

be found, all 

and detained, : 

== 

joe thereof with full 

Set. Þ 

waggon or 

thouſand five 

thouſand pounds 

and the barrels ſhall be 8 
n 5 

— | 
2 

— Every perſon OT > oy Graber | 
juſtice of whereby gun- 
pounds for every hundred pounds weight 
of gunpower ined in ſuch ſtorehouſe, or which he 
ſhall be employed in conveying, payment | 
or qt og without 
bail, not months. 

agg 7 — T_T 

— . e re, 

oY ines; or with 
in their built and 

ufed for the making 

waethouſes, or other 
mills 

ns Ow convenient plats of 

them appoint 
e 
ing two acres, | 
in any quantity, firſt ietor ; and 
i they cannot their 
warrant to the Jurys 
tices) inquire into the 
uſe of convenient ver- | 
ds and inquiſiuons with records of 
the ſeſſions, and be concluſive to all parties ; and the ſaid 
juſtices may ſend for perſons intereſted, and examine the 
parties and witneſſes on oath ; and the ſum to be aſſeſſed 
as aforeſaid, i ſhall 
be paiil to the ſuch payment, or in 
| caſe of refuſal to accept it, or leaving it with the ſaid 
| Juſtices for the proprietor, the inheritance of the grounds, 
rr rr 
23 to be built 
thereon, ſhall be built in ſuch manner as will moſt effec- 

Gunpowder, &c. ſhipped after prohibition, forfeited, 


4 


Braden for a ſtranger or 
gueſt, that lodges with us the night. Lib. 3. trad. 
2. cap. 10. In St. Edward's laws, publiſhed by Lan. 
num. 27. it is written et. Of this ſee more in Un- 


ſometimes 


| 


— i; 
detter. Prov 


at gutteras nec amplius, 
<br MS. fol. 41. a. 
GUTTER-TILE or CORNER-TILE, Is a tile made 
three corner-wiſe, eſpecially to be laid in gueters, and at the 
corners of tiled houſes and dove-houtes, 17 Ed. 4. c. 4. 
GUY, ( Tana, His executors how incorporated for 
the ot his charities, 11 Geo. I. c. 12. 
GWABR-MERCHED, Is a Britiſh word, tignfying 


GYROVAGI, Were a fort of wandering 


who left their own cloiſter and viſited ſeveral others, pre- 


G (Fr. Fuif,) In Law-French fignifies a Jew. 
nul gyvu de ceo jur en avant tel manere de 
ifiones de Judaiſmo, 53. Hen. 3. 


H. 


ABEAS CORPORA, Is a writ that lies for the 
bringing in of a jury, or ſo many of them as refule 
to come upon the venre facias, for the trial of a cauſe 
brought to iſſue. Old Nat. Brey. fol. 157. See great di- 
verſity of this writ in the table of the Regiſter Judicial, 


| verbo Hebees Cor pera, and the New Bok of Entries, ver- 


bo eedem. Cowell. 
HABEAS CORPUS, Is a writ which a man, indicted 


| of a treſpaſs before juſtices of peace, or in a court of fran- 


chiſe; and being apprehended tor the ſame, may have out 
of the King's Bench to remove himſelf tiither A his own 
colts, and to anſwer the cauſe there. F. N. B. ,d. 250. 
And the order in this caſe is, firſt to procure a certior art 
out of the Chancery directed to the ſaid juſtices, for the 


removir g 


ti 


i 


i 


ni 


; 
: 
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writ 
to ex debito 


2 per- 
ſon hath aiſo a cauſe of action againſt him; in which caſe 
he may have this writ in order to charge him lupe- 

riot court; for inferior courts being tied dawn to caules 
ariſing within their own juriſdiction, the party would be 
without remedy, unleſs allowed to fue him in angiher 
court ; but it ſeems, that | 2 perſon confined in 
B. R. cannot be removed to the C. B. by this writ, nor 


vice ver /a; for in theſe caſes there can be no defe& of 
juſtice, as theſe courts have conuſance a5 well of local as 
tranſitory actions. Dyer 197. 4. 249+ B. 84, 296, 307- 
1 Mod. 235. Schl. Pratt. Regiſt. 330. ; 

There are allo, beſides theſe, other writs of habeas 
corpus, as 2 habeas corpus ad deliberandum & recipiandum, 
which lies to remove a perſon to the proper place or 
county, where he committed ſome criminal offence. 3 
Bac. Abr. 2, 3. 

There is allo a writ of habeas corpus ad ſatisfaciengum 
aſter a j ; and on this writ the attorney for the 
plaintiff muſt indorſe the number roll of the judgment 
on the back of the writ. Sc. Regi/t. 331.——Habess 
corpus upon a cepi, where the party is taken in execution 
in the court below. So upon an atiachment out of Chan- 
cery, and a cepi corpus returned by the ſheriff, the nent 
ſtep is a babeas corpus; for the ſheriff having executed 
the command of the writ of attachment by taking 
body, be cannot carry him out of the 
the King's writ.—There is alſo a writ of 
ad teſlificand*, which is to remove a perſon in 


confine- 


2 


H A B 


> | ment, in coder ws give his teſtimony is fone. court af 


juitce ; for which wide Schl. 119, 125, 230. 3 K,. 51. 
Comb. 7, 48. A perſon committing op 4.4 And 


dees, and here, may be ſent thuber by ho- 
4 and tried. 3K. 5 2 


—Alſo fince the habeas cor pu- 
to lreland, an 
them, namely, u county, 
ſends them. if any bodess 
corpus cone gaol, the 
gaoler is to he ſtood 
committed the court, 
that if he x have his 
clergy, he former gaol if 
come to » that with the 
priſoner hich he ſtood 
there | 

t. What courts have juriſdiction of granting the habeas 
, 


corpus ad ſubjiciendum deu bave a diſcretionary 
. and of the habeas corpus 


term-time 
the King's 
upon the 
2 Hawk. F. C. 1145. 
It the habeas corpus, 


may Src 


they may be ſent into the 
dad by: bo returned with his cauſes, by bubeas 
pus into Chancery, and delivered over into the King” 
Bench, they may proceed to the determination 
return, and either by procedendo remand him, or 
certiarari to certify the record alſo, and 


5 
i 
b 
: 
: 
] 
5 
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But corpus ad faciendum & rect 
a for perſons in civ 
— in execution, is neither warran- 
— Hal. Hift fc 148. 
2 ©. * 


the caſe of privilege, becauſe theſe courts are confined to 
civil cauſes merely; and therefore unleſs the party were 
an attorney, or intitled to the privilege of the court as an 
officer, c. or unleſs there had been a ſuit commenced 
againſt him in thoſe courts, they could not grant a babeas 
corpus ad ſubjiciendum, tho” they might any other writ of 


babeas corpus. Dyer 175. b. pl. 26. CRIT 


18. 4 Inft. 70, 182, 290. 1 Mad. 235. 
Carter 221. 2 Vent. 22. 


privilege in the caſe, diſc him ; for that to remand 
him would be an a& of inj in the court, and con- 


ſuppoſed criminal matters, in making return of writs of 
habeas corpus, by ſtanding out an alias and pluries, and 
ſometimes more, and by other ſhifts, to avoid their yield- 
ing obedience to ſuch writs, contrary to their duty and 
the known laws of the land, whereby many ſubjects had 
been detained in prifon in ſuch caſes where by law they 
were bailabſe: Therefore be it enacted, That when- 
ſoever any perſon ſhall bring any babeas corpus, directed 
to any perion whatfoever, or any perſon in his cuſtody, 
and the ſaid writ ſhall be ſerved on the ſaid officer, or left 
at the gaol or priſon with any of the under officers, un- 
der keepers, or deputics of the faid officers or keepers, 
that the ſaid officer or officers, his or their under officers, 


under keepers or deputies, ſhall within three days after | 


ſuch ſervice thereof, (unleſs the commitment was for 
treaſon or felony, plainly and ſpecially expreſſed in the 
warrant of commitment) upon payment or tender of 


ed by the judge or court that awarded the fame, and in- 


wie Ha 


ſaid 
the ſaid writ is made returnable, according to the com- 
mand thereof ; and ſhall then certify the true cauſes of 
his detainer or impriſonment, unleſs the commitment be 
in a place beyond twenty miles diſtance, &c. and if 
beyond the diſtance of twenty miles, and not above one 
hundred miles, then within the ſpace of ten days; and 
if "beyond the diſtance of one hundred miles, then within 
the ſpace of twenty days. | 

And it is further enacted, ed?. 3. That all fuch writs 
ſhall be marked in this manner, per ſtat um triceſimo pri- 
me Caroli Secund: Regis, and ſhall be ſigned by the per- 
ſon that awards the lame; and if any perſon ſhall be or 
ſtand committed or detained as aforeſaid, for any crime, 
unleſs for treaſon or felony plainly expreſſrd in the war- 
rant of commitment, in the vacation time, it ſhall be 
lawful for ſuch perſon ſo committed or detained, (other 
than perſons convict or in execution by legal proceſs) or 
any one on his behalf, to complain to the Lord Chancel- 
lor or Lord-keeper, or any juſtice of either bench, or Ba- 
ron of the Exchequer, of the degree of the Coif; and the 
ſaid Lord Chancellor, &c. Juſtice or Baron on view of 
the copy of the warrant of the commitment, or otherwiſe 


E 


on requeſt in writing, by ſuch perſon, or any in his be- 

. atteſted and ſubſcribed by two 3 were 
ſent at the delivery of the lame, to grant an babeas 
the ſeal of the court whereof he ſhall be 
Judges, to be directed to the officer in whoſe 


111 
77h 


Se. Juſtice or Baron; and 


z 


ts 


4 7 _- 1 in whoſe 

cuſtody party is, within time reſpective- 

ly before limited, bring him before the ue 

cellor, Juſtice or _ * whom the ſaid writ is 
2 o | 


whom the priſoner ſhall be brought as a- 
foreſaid, ſhall diſcharge the ſaid priſoner from his im- 
priſonment, taking his recognizance, with one or more 
ſureties, in any ſum, according to their diſcretions, hav- 
ing regard to the quality of the priſoner, and nature of 
the offence, for his appearance in the King's Bench the 
term following, or in ſuch other court where the offence 
is properly cognizable, as the caſe ſhall require; and 
then ſhall certify the ſaid writ, with the return thereof, 
and the recognizance, into ſuch court, unleſs it be 
made appear to the ſaid Lord Chancellor, &c. that the 
party ſo committed is detained upon a legal proceſs, 
order or warrant, out of ſuch court that hath juriſdic- 
tion of criminal matters, or by ſome warrant ſigned and 
ſealed with the hand and ſeal of any of the ſaid juſtices 
or barons, or ſome juſtice or juſtices of the peace, for 
ſuch matters or offences, for the which by law the pri- 
| * is not — * 
t it is provided, ſect. 4. That if any perſon ſhall 
have wilfully neglected, by the ſpace of — whole terms 
after his impriſonment, to pray a habeas cor pus for his en- 


ed in vacation- time in purſuanc e of this act. 
And it is further enacted, ſect. 6. That no perſon wha 
ſhall be ſet at large upon any habeas corpus, ſhall be agaiii 


| impriſoned for the ſame offence by any perſon whatlocver, 


other than by the legal order and proceſs of ſuch court, 
ommiti on p of wherein he ſhall be bound by recognizance to appear, cr 
the charges of bringing the ſaid priſoner, to be aſcertain- | other court having juriſdiction of the cauſe, ou pain of 


500 U. 


Av; 


on oath that it was denied, are authoriſed and required, 


ſhall be returnable immediately before 


largement, he ſhall not have a habeas corpus to be grant- 


[ 
8 
E 
5 
g 


and terminer, or gene- 
L ſuch commitment, the juſtices of 
ſaid court ſhall, upon motion in open cour 

of the term or ſeſſions, ſet at liberty the priſoner upon 
unleſs i 


could not be produced the ſame term; if ſuch 


Tire 


By 
<1 
3 


Provided | king: 
to diſcharge out of priſon any perſon charged in debt, 
— action, or with & any duke, but 


his babeas corpus, as well out of the Chancery 
fd Lord Chancellor or Lord Keeper, or any judge or 
judges, baron or barons, for the time being, of the de- 
grees of the coif, of any of the courts aforeſa'd, in the 
vacation- time, upon view of the of a warrant of 
commitment or detainer, on the oath made that ſuch 
copy was denied, ſhall deny any writ of habeas corpus 

i granted, being moved for as 
y forfeit to the party grieved 


county where the priſoner is detaine(, 


Sect. 3. Atteſtad and ſubſcribed by twa witneſſes] One 


witneſs, with an affidavit that the other is ſick, is ſuffi- 


cient. Comb. 6. | 


Sect. 7. The firſ week of the term] A perſon need nat en- 
ter his prayer the firſt week, it there be an act of parlia- 
ment which ſuſpends the babeas corpus act; and takes a- 
way the power of bailing for a time. 1 Salk. 103 —The 
grand ſeſſions of Wales is in nature of a term; fo that 
the party entring his prayer there on the want of proſe- 
cution for a term, B. R. may bail him. Comb. 6. 


Sect. 10. In the vacation time] And therefore this ſta- 


jute makes the judges liable to an action at the ſuit of 
the party grieved in one caſe only, which is the refu- 
ſing to award a babcas corpus in vacation-time, but leaves 
it to their diſcretion, in all other caſes, to purſue its di- 
regions in the ſame manner as they ought to execute 
all other laws, without making them ſubject to the ac- 
tion of the party, or to any other expreſs penalty or for- 
teiture. 2 Hawk. P. C. 92. 

In the conſtruction of this ſtatute it was held by two 
judges, in the abſence of one, contrary to the opinion 
of the other, that perſons committed by rule of court 
are not intitled to the benefit of this act; and that 
none are intitled to make their prayer but ſuch as are 
committed by a warrant of a juſtice of peace, or ſecre- 
tary of ſtate, and not thoſe committed by rule of 
court, for that is not within the meaning of the aQ, 
which ſpeaks of a commitment by warrant, Caſes in 
Law and Equity 429. See Ball. 12 


Vor. II. No. 86. 


as the King's Bench or Common Pleas ; and if the | 


ſed. 18. * That after the aſſizes pro- 


court, the laſt | ti 


county, in order to a trial or diſcharge 
of law; or in caſe of ſudden fire or intec- 
neceſſity; upon pain, that he who makes 
| or obeys or executes luch 
_—_ to the party grieved one hundred 


- It a party be impriſoned againſt law, tho” he is intitled 
to a habeas corpus, yet may he have an action of falſe 


; impriſonment, in which he ſhall recover damages in 


proportion to the injury done him. Fitz. Corpus 
Cauſe 2. 9 H. 6. 44. 4. 2 Inſt. 55. 10 H . 1. 5 Co. 
11 Co. 98, 99. 


commitment, than t 
| ment; and the higheſt remedy the party in this cale can 
have is a writ of habeas corpus. 1 Med. 119. 3 Keb. 
322, 358. Vaugb. 153. 2 Jen. 13. 1 Sid. 273. 
It a huſband confine his wife, ſhe may have a babeas 


hey can be for an erroneous judg- 


corpus; but the j on the return of it, cannot remove 
the wite from her huſband. 2 Lev. 128. 

A motion was made for a babeas corpus to the Lord 
Leigh, for having in court the body of his wife; and the 
caſe was, The parties were married in 1669, and becauſe 
they were both within age, no ſettlement was made till 
1671; Lord Leigh perſuades his wife to levy a fine of 

ſome lands of goo J. per ann. whereof the had the inhe- 
ritance, to him and his heirs ; and becauſe ſhe prayed to 
adviſe with her friends, he confined her until her mother 
had petitioned the King and council, and there the matter 
was referred to three lords of the council; and they made 
an award, which the Lady Leigh was ready to pertorm ; 
| but the Lord Leigh brought to her an inſtrument to be 

ſealed, upon which ſhe made the tame requeſt as before, 
chat ſhe might adviſe with her friends, but he refuſed to 
permit it, and preſently compelled his wite to go with 
him to his houſe in the country, where he made her his 
| priſoner; and tho' by the barbarous uſage of her huſband 
| the fell ſick, yet he would not let her have phyſicians or 

ſervants to attend her, or to be viſited by her friends ; 
per cur. a habeas c was granted, for this is a writ 
of right, which the ſubje& may demand, and the King 

ought to have an account of his ſubject; and tho” it was 
objected, that here was no affidavit but of ſuch com- 
plaint as the Lady Leigh had made in a letter to her mo- 
ther, yet the habeas thall go to put the Lady in a con- 
dition to make oath of this matter herſelf, and to exhibit 
articles againſt her huſband + tor here 18 ſuthcient matter 


to compel him = find furene> ot the peace, and of his 
| E * 


. the officer upon 
to bail him, tte may have a 


Leffe 


ple 


=P 
| of 
927 
* 


| 


hanged. Cra. Car. 176. | : 
It hath been already obſerved, that the writ of babeas 
corpus is a prerogative writ, and that therefore by the 
for the King ought to have an account why any of his 
ſubjeQs are impriſoned, and therefore no anſwer will ſa- 


Cc „Ec. 2 Rol. Abr. 69. Cro. Jac. 543. 
e it was held, that this writ lay tu Calais at the 

time it was ſubje& to the King of England. Palm. 54. 
I! q hath been held, that this writ lies to the marches of 
Wales, as it does to all other courts which derive their 
authority from the King, as all the courts exerciſing ju- 
riſdiction within his dominions do, and that it * a 
prerogative writ, it does not come within the rule Bre- 
via Domini Regis non currunt, c. for that muſt be un- 
derftood of wrus between party and party. 2 Rl. Abr. 
69. Wetherly and I/atberhy. 5 

Alſo it hath been adjudged, that this writ lies to the 
cinque ports and to Berwick, although objected to have 
been part of Scotland. Palm. 54, 96. Cro. Jac. 543. 


tine. Latch 160. Fobſon's caſe. 


ſoner out of any 


gaol of Merceſler, to remove one Fox in B. R. to aſſign 


de awarded on motion 


Slater and Slater. 


tisfy the writ, but 10 return the cauſe with paratum babes 


2 

S. C. 2 Rel. Abr 69. and this writ lies to a county pala- 
3 A. b. 279. 

Alſo by the babeas corpus act, 31 Car. 2. cap. —. par. 
11. it is enacted and declared, That an Bala c 
according to the intent and true meaning of the aQ, 
may be directed and run into any county palatine, the 
cinque ports, of other privileged places within the king. 
dom of England, dominion of Wales, or town of Ber- 
wick upon Tweed, and the iſles of Jerſey or Guernſey; 
any law, Sc. 


3. Of the manner of ſuing it out ; to whom to be direc- 
ted; by whom to be returned; manner of compelling a re- 


turn, and remedy for a faiſe return. 


By the 1 & 2 Ph. & M. cap. 13. No writ of habeas 
corpus or certiorari ſhall be granted to remove any pri- 
gaol, or to remove any recognizance, 

except the ſame writ be ſigned with the proper han 


| of the Chief Juſtice, or in his abſence, of one of the 
| juſtices of the court, out of which the ſame writ ſhall 
de awarded or made ; upon pain that he that writeth 


any ſuch writs, not being ſigned, as aforeſaid, to forfeit 


for every ſuch writ 5 /. 


A habeas was prayed to the gaoler of the county 


errors in perſon, upon the record of his conviction of a 
fremunire for recuſancy ; but this was not granted till the 
writ of error was brought inio court under ſeal, and the 


record certified. Aich. 26 Car. 2. Fox's caſe. 


Every habeas corpus ad ſubjictendum mult in term-time 

. ＋ A a ba- 

beas car pus ad faciendum & recipiendum is uſually granted 

without Eren — 2 
Mad. 306. 

So where 

obli 


igation ſealed by them both, and both being 


upon a capias, it was moved for an habeas corpus to 
bring them into court, to the intent that the huſband 


only might be committed into cuſtody, and the wife 
diſcharged ; and it was held by the court, that this ba- 
beas corpus for removing the bodies might have been for 
them without motion, but where the party is committed 
for a crime, there it ought to be on motion. 1 Lev. 1. 


Wherever a perſon is impriſoned by any perſon what- 
ſoever, whether he be one concerned in the adminiſtra- 


| tion of juſtice, as a ſheriff, gauler, Ac. or a private per- 


ſon, ſuch as a doctor of ph; fick, ho confines a perioa 


under pretence ot curing him of madneis, &c. the ha- 


beat corpus mult be directed to him. Gadb. 41. 

A habeas corpus was directed to the Chancellor of Dur- 
bam, by which he was directed to make a precept to the 
ſheriff to have the budy of J. S. with the cauſe of his 
commitment, Coram Domino Rege apud Meſim'; the 
Chancellor returned, that he made a precept to the ſheritf 
to have the body before him, with the cauſe of, c. who 


| accordingly returned the cauſe and the body betore him, 


and ſets out the caule, & bac eſi cauſa detentionts ; & per 
Hale Ch. J. a habeas corpus ad faciendum & recitiendum 
directed in this manner is good; ſecus of a habeas cor- 
pus ad ſubjiciendum; tor the King may fend his writ to 
whom he pleaſes, and he muſt have an anſwer of his 


priſoner wherever he be; there is a great deal of diffe- 


rence between a habeas corpus ad ſubjiendum and other 


| habeas corpus; tor this is the ſubject's writ of right, in 


which cale the county palatine has no privilege; in 31 
Ed. 1. a habeas corpus ad ſubjiciendum was directed to 


the biſhop of Durham, who returned, that he was a 


count palatine, and therefore was not bound to anſwer the 


writ, for which he was fined 4000 J. Hill. 17 Car. 1. a 


habeas corpus was dire ted to the biſhop of Durham to re- 
turn the body of one Rickeby; and reſolved, that the 
writ did well run thither : In this caſe the writ is direc- 
ted to the Chancellor, to command the ſheriff to have 
his body here; but he commands him to have the b. iy 
before himſelf, which is ill ; again, the Chance. 


ta 
not return the body to us, for here is ne 


nothing before us, therefore he muſt 
he is brought up without a warrant. 
% 3 Bac. Abr. 9. 3 


the 
2 otherwiſe it is w 
the gaoler immediately, 
curiam. 


taki 


make returns, as by the a& is directed, or to bring the 
body of the priſoner, according to the command ot the 
' writ, or ſhall not within ſix hours after demand deliver a 


true copy of the commitment, Ac. he ſhall forfeit for 
the firſt offence 100 J. for the ſecond offence 200 l. and 
be made incapable to hold his office. | 
A habeas corpus went to the Stannary court, to which 
an inſufficient return was made, and therefore diſallow- 
ed; & per cur. The warden of the Stannaries muſt be 
amerced, and you may go to the coroners and get it af- 
feered, and eſtreat it, and an alias habeas corpus muſt go 
for the inſufficiency of the return of the firſt, and upon 
that the body and cauſe muſt be removed up ; if another 
excuſe be returned, we will grant an attachment. 1 


8 3 | 
as a gaoler, &c. is obliged to bring up the pri- 
ſoner at the day prefixed by the writ, it is no excuſe for 
not obeying of a writ of habeas corpus ad ſubjiciendum, 
| that the priſoner did not tender the fees due to the gaoler ; 
nor yet is the warrant of fuch tender an excuſe for not 
obeying a writ of babeas corpus ad faciendum & rec ipien- 
dum ; but if the gaoler brings up the pritoner by virtue 
of ſuch habeas corpus, the court will not turn him over 
till the gaoler be paid all his fees. 2 Jen. 178. March 
$0. 1 Keb. 272, 280. 2 Show. 172. 

For a falle return there is regularly no remedy againſt 
- the officer, but an action on the caſe at the ſuit of the 
party grieved, and an information or indictment at the ſuit 
of the King. 6 Mod. go. 1 Salk. 349. But no action 
lies until the return be fled. 1 Salk. 352. 


But it has been held, that if a gaoler return one Lan- 
guidus when the party himſelt brings his habeas corpus, 


and is in good health, an attachment ſhall iſſue againſt 


bim; ſecus if the babeas corpus was brought by another. 
3 Bac. Abr. 11. 


4. What matters muſt be returned, together with the 
bedy of the party; and where the return ſhall be deemed 
certain and ſufficient to warrant the commitment. 


As upon the return of the writ the coutt is to judge, 


whether the cauſe of the commitment and detainer be 
according to law, or againſt it; fo the officer or party in 
whole cuſtody the priſoner is, mult, according to the 
command of the writ, certify on the return thereof the 
day, caulc of caption and detainer. Yaugb. 137. 


T 
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ter for which by law no man ought to be puniſhed, 
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Where a commitment is in court to a proper officer 
there preſent, there is no warrant of commitment ; and 
herefore to a habeas he cannot return a warrant 
in hec verba, but return the truth of the whole 
maiter, under peril of an action; but if he be committed 
to one that is not an officer, there muſt be a warrant in 
writing, and where there is one, it mult be returned; for 
otherwiſe it would be in the power of the gaoler to alter 
the caſe of the priſoner, and make it either better or 
worſe than it is upon the warrant; and it he may take 
_  - A he makes himſelf 
judge; w court ought to judge, and that 
223 DOM 1 Salk. 349. oy” 


— 


If a perſon in on an excommunicats capiendo 
ings a babeas corpus, the writ of excommunicato capien a 
itſelf muſt be returned, as well as the ſheriff's warrant 


| for taking bim, becauſe the warrant may be wrong when 


the writ is right; and though the warrant be wrong; yet 


if the writ is right, the is rightfully in cuſtody of 
the ſheriff. 1 - F— Wi _ 


Upon a babees directed to the conſtable of Windſer 


_ Caſtle to remove the body of one Mr. Tayler, a barriſter, 


at the day of the return of the writ, a ſoldier brought in 

the priſoner into court, and the writ, and the warrant 
by which he was committed; but the court held it no 
manner of return, for it ought to be entered in Latin, 


and ingroſſed in due form. Poſch. 18 Car. 2. Taylor's 
' caſe. 3 Bac. Abr. 12. . 


ee 
corpus the cauſe impriſonment ought to appear as 
ſpecifically and certainly to the judges, before whom it is 
returned, as it did to the court or perſon authoriſed to 
commit. FYaugh. 137. 

For if the commitment be againſt law, as being made 
by one who had no juriidiction of the cauſe, or for a mai- 


the 
court are todiſcharge him, and therefore the 
of the commitment ought to appear; and the commit- 


ment is liable to the ſame objection where the cauſe is ſo 


looſely ſet forth, that the court cannot adjudge whether 
it were a reaſonable ground of impriſonment or not. 
But for this title ComurrMeNT and Bait in criminal 
caſes, and 1 Hal. H. P. C. 584. Shin. 676. 12 Co. 
130-1. | 

Rudyard an attorney of C. B. being committed to 
Newgate by my Lord Mayor and Sir Fobn Robinſon, for 
retuſing to give ſecurity for his good behaviour, was 
brought by hab-as corpus to the C. B. and it was returned 
as the cauſe of his commitment, that whereas he had 
been complained of to my Loĩd Mayor and Sir Jahn Ro- 
binſon for ſeveral miſdemeanors, particuiacrly for inciting 
his Majeſty's ſubjects to the diſobedience of his Majeſty's 
laws, more particularly of an act of parliament made in 
the 22d year of his reign, againſt ſeditious conventicles ; 


and whereas he had been examined betore them for abet- 


ting ſuch as abetted ſeditious conventicles, contrary to 
the ſtatute 22 Car. 2. and upon his examination t 


| found cauſe to ſuſpect him, therefore they requeited — 


ties of bim fer his good behaviour, and for tefulal com- 
mitted him. Mil, juſlice, was of opinion, that by 
abetting ſuch as frequented ſeditious conventicles, mutt 
be intended abetting them in that particular, and ſignifies 
as much as encouraging them tv frequent ſuch conven- 
ticles, and finding cauſe to ſuſpe t him, Q.. (which can- 
not now be quettioned, tor ihe return is admitted) ey 


14 
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and therefore he ought to 

ntrary opinion: 1. Bec 
—— abet the — of conventicles in 


way which the law allows, as by foliciting an appeal [or 
oem, ar nth 2- To ſay that he was complained ot, 


where there were three opinions, that 
cur. which had two of the judges for it 


Li 
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15 
175 


— — * * 
1 of the fans 3 if 
he had the juſtices ought 
to have Car. 2. in B. R. 
Rudyard's caſe. 
ad 47 „ Lal, 2 
amending any ling, 
charging, or remanding the priſoner. 


in it, and ſuggeſting others not gnant, which take 
off the effect of them. Cro. Eliz. 821. 5 Co. 71. 6. 
2 Heul. P. C. 113. 


* 
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| pon a babeas corpus was returned, that Swallow, a 
citizen of London, was fined for alderman, and was com- 
itted for his fine by the jud 


gment of the court in Lon- 
that he was an officer of the mint, 
charter of privilege granted to the 
minters or moneyers, he ought to be exempted. It was 
at firſt doubted whether he might not plead this to the 
it being a matter conſiſtent with it. Upon the 

ſtatute V. 2. it is held the parties may come in and 
phat, ond Gags 3 9h But here there is a difference ; 
he might have pleaded this in the court below, but 
now that is paſt, and here is a judgment and execution. 
Another day Swallow brought into court a writof privilege 
upon that charter, and the recorder prayed that it might 
not be allowed againſt the ancient cuſtoms of the city ; 
for if ſuch a way might exempt men, they ſhould have 
little benefit by fines in ſuch caſes : But per cur. The pri- 
vilege ought to be allowed, for it is very ancient and it 
appears he has an office of neceſſary attendance elſewhere, 
which makes the privilege reaſonable; the King may by 
his charter exempt from juries, if there be enough beſides, 
1 2 if there be not ſufficient beſides, 
uf ewing of that, the privi t to be ſuſpen- 
ded; and Swallow may be 1 court now 


as well as he could at firſt, or as if he had taken upon 


corpus, alias & 


a2 

him the aldermanthip. This court is ſupreme and man. 
datory in ſuch caſes. Aud he was accordingly diſcharged. 
Paſch. 18 Car. 2. in B. K. 5walicw”s cale, 1 Sid. 28), 
2 Keb. 50, 54, Oc. 5 | 

Alſo the court will ſometimes examine by affidavit the 
circumſtances of a fact, on which a piifoner bought be- 
fore them by an habcas corpus hath heen indicted, in order 
to inform themſelves, on an examination of the whole 
matter, whether it he reaſonable to bail him or not: And 
agreeably hereto, where one Faclſen, who had been in- 
died tor piracy before the tefſions of Admiralty on a 
malicious proſecution, brought his habeas corpus in the laid 
court, in order to be diſcharged or bailed, the court exa- 
mined the whole circumitances of the fact by affidavits; 
upon which it appeared that the profecutur himielf, it 
any one, was guilty, and carried on the proſecution to 
ſkreen himſelf : And n the court, in conſideration 
of the unreaſonableneis of the protecution, aud the un- 
certainty of the time when another ie ſſiuns of Admiralty 
might be holden, admitted the ſaid Fac4/on to bail, com- 
mitted the proſecutor till he ſhould find bail to anſwer 
the facts contained in the affidavits. 5 Med. 323, 454. 
2 Jon. 222. Trin. 4 Ges. 1. 

It ſeems that, before the return filed, any defe in 
form, or the want of an averment of a matter of fact 


may be amended; but this mult be at the peril of the 


officer, in the ſame manner as it the return were origi- 
nally what it is after the amendment. 1 ded. 102, 
10 
l 
court, and cannot be amended. 1 Mad. 102, 103. 

So after a rule to have the return filed; as where habeas 


pluries was directed to Sir Robert Viner, 
mayor of Landon, to have the body of Bridget, daughter 
and heir of Sir Thomas Hyde, deceaſed ; and upon the plu- 
ries he returned guad tempore receptions hujus brevis nec 
unguam poſtea non fuit infra cuſlediam mam; and the 
counſel of the lord mayor e this return that ſhe 
was within the houſe of the lord mayor, but not detained 
in cuſtody prout per breve ſupponitur ; & per cur. this is 
an inſufficient return; for he ought to ſay not only tem- 
pore raceptianis bujus brevis, ſed alicujus, upon return of 
a pluries. Then a queſtion was, if the return could be 
amended ; for though a rule was made that the return 
ſhould be filed, yet this was nos actually done; but per 


Car. this is filed by the rule of the court, and after can- 
| not be amended ; and this return the court held to be 


equivocal ; for it is well enough known that ſhe is not 
detained in ferris ; but though ſhe hath the liberty of the 
houſe, if ſhe cannot go out of the houſe, or not with- 
out a keeper, ſhe is within his cuſtody ; and the court 


| ſhall adjudge what ſort of cuſtody is intended by the 


writ. Hill. 26 & 27 Car. 2. in B. R. Emerton v. 
Sir Robert Viner. 2 Lev. 128. 3 Keb. 4 7. 8. 
C. 3 Mad. 164. S. C. cited. * 
Upon the return of the habeas corpus the priſoner is re- 
gularly to be diſcharged, bailed or remanded; but if it 


de doubtful which the court ought to do, it is ſaid that 


the priſoner may be bailed to appear de die in diem till the 


matter is determined. 5 Mod. 22. Styl. 16. 


By the petition of right, or 17 Car. x. cap. 10. the 
court muſt within three days after the return of the 
habeas corpus either diſcharge, bail or remand the pri- 
ſoner. But it ſeems that a commitment by the court 
of King's Bench to the Marſhalſea is a remanding, be- 
ing an impriſonment within the ſtatute. 5 Mad. 22. 3 
Bac. Auf. 14. 

Alſo it hath been ruled, that the court of King's Bench 
may, after the return of the habeas corpus is filed, remand 
the priſoner to the ſame gaol from whence he came, and 
order him to be brought up from time to time, till they 
ſhall have determined whether it is proper to bail, diſ- 
charge, or remand him ablolutely. 1 Vent. 330. 

And we in doubtful caſes the court is to bail or diſ- 
charge the party on the return of the babeas c ; 
it a perſon be convicted, and the conviction — - 
turn of the habeas corpus appears only defective in point of 

form, 


H A B 
forme it is at the election of the court either to diſcharge } miſſes of the deed ; becauſe the premiſſe. being part of 


. 5 Mad. 19, 20. ; 

If on the return of the babeas corpus it appears that the 
teſt relates to the right of guardianſhip, tho? the court 
will not determine that point, yet will it ſet the infant 
at liberty, ſo as to let him chooſe where he will go till 
that matter is determined ; or if there be any danger of 
abuſe, will order him into ſuch hands as will take effeQual 

care of him. 3 Leb. 526. 2 Lev. 128. Stran. 982. 


the „or oblige him to bring his writ of error. 
1 Salk. 348 


6. Of the habeas corpus ad faciendum & recipiendi — | 


The habeas corpus ad faciendum E recipicndum is uſed 
in civil cauſes, and lies for removing ſuits out of 
an inferior to ſome ſuperior court, at the application of 
the defendant, who may imagine himſelf injured by the 
of ſuch inferior court. 1 Mod. 235. 2 
198. | 
—— the power of the court below; ſo 
that if they proceed after, the proceedings are void, and 
coram non judice. 1 Salk. 352. Ts 
By this writ, the proceedings in the inferior court are 
at an end, for the perſon of the defendant being removed 
to the ſuperior court, they have loſt their juriſdiction 
over him, and all the proceedings in the ſuperior court 
are de nova, and bail de nove muſt be put-in in the ſupe- 
jor court. Skin. 244. 
— altho . 25 be a writ of right, yet where it 
is to abate a rightful ſuit, the court may refuſe it; as 
where an action of debt was brought againſt a feme ſole 
in the Palace court, who, after appearance and plea 
, married, and then removed the cauſe by habeas 
corpus to B. R. where ſhe pleaded her coverture in abate- 
ment; and the court held, that if this matter had been 
moved on the return of the babeas corpus, they would 
have granted a pracedendo; but that now the plea in 
_ abatement muſt be held good; for the proceedings are 
de novo, and the court takes not notice of the proceedi 
below, or of what preceded the babeas corpus. 1 Sail. 
Hetherington v. Reynold. ä 5 
After an interlocutory, and before final judgment in 
an inferior court, a babeas corpus cum cauſa was brought; 
before the return of the writ the defendant died, and a 
was awarded; becauſe by the 8 &g IV. z. 
cap. 11. the plaintiff may have a ſcire facias againſt the 
executors, and proceed to judgment, which he cannot 
have in another court ; and by this means he would be 
deprived of the effect of his judgment, which would be 
unreaſonable. 1 Salk. 352. 
If an action be brought in London for calling a woman 
a whore, this cannot be removed by babeas corpus, becauſe 
the words are not actionable elſewhere ; and if allowed 
to be removed, the cuſtom would be deſtroyed. 2 Rol. 
Abr. 69. and ſee Carth. 75. See 14 Fin. Mr. tit. 
Habeas Corpus. 
HABENDUNMI, is a word of form in a deed or convey- 
ance. Every conveyance muſt have two principal parts, 
iz, the premiſſet and the habendum. The office of the 


premiſſes is, to expreſs the names of grantor, grantee, and | 


the thing granted. The office of the habendum is, to limit 
the eſtate ſo that the general implication of the eſtate, 
which, by conſtruction of law paſſeth in the premiſſes, 
is by the babendum controlled and qualified. As in a 
leaſe to two perſons, babendum to the one for life, the re- 


mainder to the other for life, this altereth the general | 


unplication of the joint-tenancy in the freehold, which 
ſhould paſs by the premiſſes, if the habendum were not. 
Ci. vol. 2. fol. 55. Buckler's caſe. Covell. See Usx. 

The office of the habendum is to limit the certainty and 
extent of the eftate to the feoffee or grantee, for the ba- 
bendum need not repeat the thing granted; tis ſuſhicient 
if it be named in the premiſſes, becauſe it is the premiſſes 
that make the gift, and the word habendum does of its 
own nature refer to the thing mentioned in the premiſſes. 
2 Roll. Ar. 65. 2 Co. 55.4. 9 Co. 47. 

Of the habendum there are theſe things obſervable; 1. 
That the habendum can't paſs any thing that is not ex- 
pretslv mentioned or contained bv implication in the pre- 

Vol. II. Ne. $6. 
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the deed by which the thing is granted, and conicy vent! y 
that makes the gift; it follows that the babendum, whic i 
only limits the certainty and extent of the eſtate in tlie 
thing given, can't increaſe or multiply the gift, becauſe 
it were abſurd to ſay, that the grantee ſhould hold 4 
thing which was never given him. 2 Rall. Abr. 6;, 

Hence it is, that if a man grants a manor, þ44-:4um 
together with another manor, or with the adwowſon of 
another manor, only the manor granted in tlie premiſſe, 

will paſs. 2 Roll. Ar. 65. | 

But if a private perſon grants a manor, hubendum una 
cum advecatione, which belongs to the manor, this is a 
good conveyance of the advowſon, becaule it was im- 
pliedly given by the gift of the manor itſelf. 2 Rel. Abr. 
65. EY | 

x" How far the habendum may alter or abridge the gift 
in the premiſſes; and here it is regularly true, that the 
babendum, that is repugnant and contrary to the pre- 
miſſes, is void, and ſhall be rejected; becauſe the a in 

the interpretation of all deeds is, that all grants ſhall be 
| taken molt ſtrongly againſt the grantor ; and therefore. 

he ſhall not be allowed, by any ſubſequent part of the 
deed, to contradict or retract that gift which he made in 
the premiſſes; as if a man gives lands to J. S. and his 
heirs, habendum to him for life, this is a void babendum, 
becauſe repugnant to the premiſſes. 2 G. 23 Baldwin's 
caſe. 

But for the better explication of this rule, it will be 
neceſſary further to contider it under theſe exceptions ; 
1. That if no expreſs eſtate be given in the premiſſes, 
as if a rent be granted generally in the premiſſes to F. §. 
this creates an eſtate for life in F. S. by implication of 
law ; that is, the parties having omitted to determine how 
long F. S. ſhall enjoy the rent, the law conſtrues the 
grant moſt ſtrongly againſt the perſon that makes it, and 
therefore gives F. S. an eſtate in the rent for his own life; 
but if the grantor had by the habendum limited the ren: 
to F. S. for years, or at will, this babendum had been 
good; for the law creates an eſtate for life in J. S. only 
becauſe there was no expreſs eſtate given by the grantor ; 
but when upon the face of the deed it evidently appears, 
that the rent was given but for a determinate number of 
years, or only at the will of the grantor, there the law 
will never create an eſtate againſt the expreſs proviſion of 
the parties, or permit F. S. to enjoy the rent beyond 
the period of time poſitively limited in the deed. Fob. 
170. Co. Lit 183. 2 C. 24. 4. 55. 2 Roll. Gr. 65, 
66. Cre. Eliz. 254. 8 Co. 154. 

So the habendum may fruſtrate and controul the eſtate 
by implication in the premiſſes, tho? the eſtate limited by 
| the habendum be void itſelf ; thus if a deed of feoffment 
de made, and the lands given generally in the premiſſes, 
 habendum to the feoffee and his heirs, after the death of 
the feotfor, the implied eſtate for life ſhall not paſs by 
the premiſſes, becauſe it is evidently the intention of the 
deed, that no eſtate ſhall paſs till after the death of the 
 feoffor, and the limitation in the habendum is void; be- 
cauſe the livery can't paſs the freehold in futuro, for that 
would create an uncertainty of the freehold, and ſtrangers 
would be at a loſs againſt whom to bring their præc p-, 
as is before obſerved. Cra. Eliz. 254. Fogg and Croſs. 
Hib. 171. 2 Roll. Abr. 66. 2 Ci. 55. Buckler's cate. 
Mar, pl. 591. Cra. Eliz. 451, 585. See Moor 881. 
cont. | 

If to the perfection of an eſtate limited in the pre- 
miſſes there be a ceremony neceſſary, which is not requi- 

ſite to pats the eſtate in the babendum ; there if the cere- 
mony be not performed, to carry the eſtate in the pre- 
miſſes, the habendum ſhall ſtand, tho” it be repugnant to 
the premiſles; as if a man covenants, grants, demiſes, 
and to farm lets land to A. and B. and the heirs of B. 
| babendum to A. and B. for three hundred years, this is 
but a term of years in A. and B. tho' there be words of 
| inheritance ; for it was plainly the intention of the leſſor 
to create a term only, by his uſing the common words of 
demiſe ;, beſides, it is evident that the leſſees by the pre- 
| miſſes could have but an eſtate at will, becauſe the words 


of inheritance in the premiſſes were not ſufficient to 
Aaa carry 
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But if the in the premiſſes be of a rent to 4 
<>. Gs for the life of the 
this is a void babendum, becauſe it totally defeats the ope- 
ration of the word beirs in the premiſſes, and conſe. 
quently is repugnant, and not explanatory, and there- 
fore void. 2 Co. 23, 24. 

If a man makes a feoffment in fee in 20 acres to . 
and B. habendum one moiety to A. and the other moi 


one the other. Co. Lit. 193, 1 2 Co. 55. 2 
Rol. Ar. 65. Ou = 


Fl 
L 


ke 
wy 


k 


= 
2 Keb. 86 But a demiſe to A. habendum to him, B. and C. 
But it of | termino vitæ & alterius eorum ſucceſſive diutius viuent, 
land in rig by this is a void babendum, and neither B. nor C. can take 
deed of his | any thing; not as leſſees in poſſeſſion, becauſe not parties 
heirs, is hei him | to the deed, or named in the premiſſes; nor by way of 
and his heirs fee- | remainder, becauſe they can't take jointly in remainder, 
ſimple J. and ſo wa 1 f the ei- | the limitation being to them ſucceſſive; nor can they 
rate ; ny n take in ſucceſſion one after the other, becauſe non conflat 
the „ and the premiſſes and babendum of the deed, r Heb. 313. 
— 1. rr  Windſmore and Hobert. | 
to the limitation of the uſe, and conſequently the fee- | £4. made a leaſe to B. C. and D. for their lives, pra- 
ſimple remains in the feoffee ; whereas in the former | vi/o, and it is covenanted and granted, that C. ſhall not 
caſe, the conveyance was wholly at Common law ; and enjoy the lard during the life of B. and that D. ſhall 
therefore in the bubendum muſt relate to | not enjoy the land during the life of C. this is but a col- 
that or be are | lateral covenant, which ſhall not alter the nature of the 
only 31. 5 iſſes which create the gift. Cro. 
> Fe; and | A. made a leaſe for three lives, and after grants 
his heirs, and | reverſion to J. S. habendum to him for life, which faid 
his heirs, life of | eſtate for life to begin after the death of the three firſt 
J. NM. this is only | leſſees; this is a good grant of the reverſion to J. S. du- 
an eſtate for not defeat, but | ring his life to commence immediately ; for though the 
explain the the word heirs in the | babendum, as is already obſerved, may totally control 
premi upon the death of F. S. | any implication in the premiſſes, and defeat the eſtate 
his during the life of F. N. | therein given by implication of law, yet in this caſe 
As if the rent had been gran- | there was an ex eftate given for the life of the 
ted life of J. N. i grantee; and no ſubſequent words ſhall defeat that eſ- 


tate which was complete and expteſs by the former part 
of the deed; and therefore the — words which 
would limit the eſtate in commence in futuro, are void; 
becauſe a freehold cat't be granted in futuro, for the rea- 
136. | ſons already obſerved. 2 Rel. Abr. 66. Hob. 171. Moor 
if the grant | | 881. Underbay and Underbay. Cro. Eliz. 269. ill re- 
to him for his life, and the lives of three others, this | ported. | 
kewiſe a good babendum, becauſe it does not render | A termor for years, 
EOS SITY — fibi be aff V 
them to create a pancy to er, m ſibi gnatis ſuis immediate poſt mor- 
determination of the eſtate by the of rr be- 
1 Bulf. 135, 136. Bewels and Poor. Cr. | cauſe by the grant in the premiſſes, the whole intereſt 


| 


reciting by indenture his term 
xpounds | and leaſe, grants all his term, eſtate and intereſt to an- 


| 
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tom. 1. pag. 100. ys 10 

than divites, rich men. But no doubt the word implies 

| ſtricter ſenſe, and did impott either the King's guard or 
retinue, who were at the King's pleaſure to be feaſting- 

men, or plentifully entertained at the houſes of his te- 

nants : Or rather thoſe old ſervants who were commen- 


ded to the religious by the King, and ſo faſtened on them 
for corrodies or maintenance for life, or perhaps only the 
pledges and ſureties, or friborghs, who under their chief 
or principal the tithing-man, were to the King's 


edit. 1727. . 

HABEN TIA, In the fingular number ſignifies tich- 
fies rich men, viz. Nec Rex ſuum paflum requirat, vel 
1 fem. fag. 100. | | 

HAB ASHERS. See Hars. 

HABERE FACTAS POSSESSIONEM. See 
MENT, POSSESSION... 1 ; 

HABERE FACIAS SEISINAM, Is a writ judicial, 
which lieth where a man hath recovered land inthe King's 
court, directed to the ſheriff, and con ing him to 
give ſeiſin of the land recovered. Old. Nat. Brev. fol. 
154. See diverſity thereof in the table of the Re- 
giſter Judicial, verbo Habere facias ſeiſinam. This writ 
1s ſometimes m—_ out of the records of a fine execu- 
tory, directed to the ſheriff of the county where the 
land lieth. And commanding him to give to the cogni- 
ſee, or his heirs, ſeiſin of the land whereof the fine is 
levied, which writ lieth within the year after the fine, or 
judgment upon a ſcire facias, and may be made in di- 
vers forms, Weſt. Symbol. 2. tit. Fines, ſect. 136. There 
is alſo a writ called Habere facias ſeiſtnam, ubi Rex ba- 
buit annum, diem & vaſium, which is for the delivery of 
lands to the lord of the fee, after the King hath taken 
his due of his lands that was convicted of felony. Reg. 
Orig. fel. 165. 

HABERE FACIAS VISUM, I a writ that lies in 
divers caſes, as in dower, formedan, &c. where view is 
to be taken of the lands or tenements in queſtion. F. N B. 
in Indice, vetbo View. Bratton, lib. 5. tract. 3. cap. $. 
& lib. 5. part. 2. cap. 11. See View, Reg. Fud. fol. 1. 
26, 28, 45» Tus. 

HABERELLUS, A fort of fiſh, perhaps haberdine, 
ot a ſort of cod-fiſh dried and ſalted. C:wel!, edit. 1727. 

HABERGEON, An helmet or head-ptece, which 
covered the head and ſhoulders : From the Germ. bals, 
callum, and bergen, tegere. 


HABERJECTS or HAUBERGETS, Haubergette, 
A kind of cloth, of a colour; Una fit latitudo pannorum tinc- 
torum, ruſſutorum & haubergettarum, ſcil. due ulnæ in- 
fra liſtar. Mag. Chart. c. 25, 26. Et pupilla oculi, part 
c. 22. Cowell, edit. 1727. 
HABILIMENTS OF WAR, Are armour, har- 
ncE and proviſion of war of all forts, without which no 


wr Can be maintained. 3 Par. Int. fal. 79. 31 Elix. e. 4. 


Eier- 


kee 
peace, and be accountable for the breach of it. Cowell, 


H AF 
| ; HABLES, is the plural of the French Balle, ſignify- 
ing a port or haven of the ſea; whence ſhips tet forth in- 
to other ies, and where they do arrive when they 
return from their voyage : This word is uſed 27 Hen. 6. 
c. 11 Cowell, edit. 1727. See Harxx. 
UNDA, Abundance, plenty.—— Recrptis de caſeo 
& butire, & co minus propter habundam caſei maximan. 
Paroch. Antiquit. p. 548. | 

HACCHE, A batch, a gate or door. Cowell, edit. 17 27. 

HACHES. Szz Har cuxs. 

. HACHETA, A batchet or cutting inſtrument of iron. 
Cowell, edit. 1727. + 

_ HACHIA, A back, a pick, or inſtrument for digging. 
— dem de Holt vendidit Henrico Scot quartam partem 
maneris de Beterton, & flatim porrexerunt ad preditiam 
partem de Selione in Selionem, & ad ultimum Se- 
dictu Adam cum hachia fodit quandam particulum 
terre, & tradidit illam diclo Henrico nomine ſeifene. Pla- 
eita t Edw. 3. MS. 

. HACKNEY COACHES AND CHAIRS. Srr 
Coacuss and Cruains. 

HADBOTE, Was a recompence made for the viola- 
tion of holy orders, or violence offered to perſons in holy 
orders. Saxqn Dic:onary. | 

HADDENHAM LEVEL. See Maxsuxs. 

HADE OF LAND, Hada terre. Surſum reddidit in 
| manus domini duas acras terre continen decem Seliones & 
duas hadas, Anglice, ten ridges and two hades, jacent” in- 
"HADLRUNGA, Reſpedtof perſons, putality, om 

LR 2 7 ah 9 from 
Sax. bad, perion, degree, quality; and — 
ing, adnuring. Hence in the laws of King Ethelred. — 
| Fudicic: d bent eſſe ſine omni haderunga, quod non parcatur 
diviti alicu; vel egenn, Ge. 

HADGOCNEL, alia: FAGGCONEL, Seems to be a 
tax or mult: Item agu, delegabit terram Bur- 
| g1gis in Eleemo/znam conventus, terra illa de cetero 
e quieta de had gonel, mar. me celerario. Non. Angt. 


1 par. f. —— 3 
Hand ABDUCTO, I = writ that lay for a 
lord, who having the ip of his tenant under age, 
could not cone by his body, for that he was conveyed 
dy another. Old Nat. Brev. fol. 93. See Ravien- 
MENT DE GARD, and Flerede rapie in Reg. Orig. f. 163. 
| HEAREDE DELIBERANDO ALI QUI HABET 
CUSTODIAM TERRE, I a writ directed to the 
ſheriff, ing one, having the body of him that is 
ward to another; to deliver him to him, whoſe ward he 
was by reaſon of his land. Reg. Orig. fol. 161. This 
is now out of uſe by 12 Car. 2. cap. 24. 5 
_ HAREDIPETA, The next heir: Et nullus hæredi - 
| peta ſuo prepingus vel extranco pericule/a ſane cuſtodia com- 
mittatur. H. c. 70. 
HARETARE, To give a right of inheritance, or 
make the donation hereditary to the and his heirs. 
Fanden a & patrocinis amicarum hære - 
tavit Sanctum Paulum de qua tuor bidis & dimidia. Hiilor. 
Elienſis, edit. Gale, cap. 41. 
RENDO, It is a writ that 


HERE TICO C 
him that is a heretick, viz. that having once 


ties againſt 
deen convicted of bereſy by his biſhop, and having abju-* 
red it, afterwards falleth into it 1 * into ſome other, 
and is thereupon committed to the ſecular er. 
F. N. B. fol. 269. This writ lies not at this > 
cording to the opinion of Sir Edward Coke in his twelfth 
Rep. fol. 93. This writ is now utterly aboliſhed by ſtat. 
29 Car. 2. cap. 9. Britton, lib. 1. c. 17. ſays, that, by 
the Common law ſuch as felonioufly burn the corn or 
houſes of others, ſorcerers and ſorcereſſes, ſodomitical 
perſons and hereticks ſhould be burnt. | 
HAFNE COURTS: Hſue is a Daniſb word, and fig- 
nifies with us a haven or ſea- port. Letters of Ri- 
chard, Duke of Glouceſter, Admiral of England, 1 4 Auguſt 
anno 5 Ed. 4. have theſe words: Ulterius dicunt quod dicti 
abbas & conventus E prædeceſſores ſui habent & babere con- 
ſueverunt per idem tempus in prædictis villis (Bancaſter & 
Ringſte ad) cum Hulmo quaſdam curias portus, vocatas hafne 


| | courts, 


BM AL 


courts, tenandas ibidem ad placitum abbatis, Sc. Haven or | 


Port Courts, 4 Inſt. fol. 147. 


HAGA, (Sax. haga, manſto,) A houſe in a city or bo- | 


rough. In Dome/day, tit. Suſſex. Terra Rogeri, num. 11. 
Ne tenet —— hagam 7. xii. denar. Millieimus quin- 
que hagas de quinque ſol. &c. An ancient anonymous au- 
thor expounds haga to be domus cum ſbopa. Cum novem 
prefate civitatis babitaculis, que patria lingua hagan ap- 
pellari ſolent. Charta Etheldri Regis, in Auctuario Mat. 
Pariſ. fol. 240. Coke on Litt. fol. 56. 5. See Haw. It 
alſo ſignifies an hedge. In an old book, ſometime belong- 
ing to the abbey of St. Auſtin in Canterbury, we find that 
King Stephen ſent this writ to the ſheriff and juſtices of 
Kent in this manner: Stephanus Rex Anglorum, vicecomt. 
& juſticiariis de Kent, ſalutem. Precipio quad faciatis ha- 
bere eccleſæ ſanfi Auguſtini & monachis hagam ſuam, 
quam Goſceold eit dedit, &e. Cowell, edit. 1727. ; 
HAGA, A hedge. Sax, beg, melted into bey, whence 
baia. Yyod totam dictam placeam——includere poſſint 
foſſate & haga, ſecundam afſiſam foreſts. Mon. Ang. tom. 


2. 2 
HB T. See Haquz and HaqueBur. | 
HAIA, and HAYSIA, A hedge, and ſometimes taken 
for a park or encloſvr-; vallatum fuit, &c. feſſata haja & 
palatio. Bra. lib. 2. c. 40. num. 3. Hence bajement for 
a hedge-fence. Rot. Ing. 33 Ed. 3. in Scac. de Foreſla. 
HAJEBOTE, Is an irregular eompound of the French 


 bayez i. ſeper, and the Sax. bote, compenſatic, and uſed for | 


a permiſſion to take thorns or fryth to make or repair 
hedges; or rather a mulC for breaking hedges. See 
HzpGEBOTE. 

HAIL-SHOT, Repeal of 2 & 3 Ed. 6. againſt ſhoot- 
ing with hail-ſhot, 6 & 7 Will. 3. c. 13. 

SUGEN. See Hamsoca. 
HAIRBANNUM. See HxxEBAN RU. 
HAIR-POWDER. See Powpetr AND SHOT. 
HAKE, A fort of fiſh dried and falted, called com- 

monly Pror Jabn, in the Weſtern parts of England, bac lot, 
from Sax. hacod. The proverb obtains in Kent, As dry 
as a bake——Et in tribus cepulis viridis piſcis cum uno 
viridi lynge, cum tribus congris, F cum una copula de hake. 
Antiquit. Parochial. pag. 575. See Spelmar's Glaſſury 
in Hakedus. 

HAKETON, A military coat: Inadutus fuit Epiſcopus 

in 

HALF-BLOOD. See ADMINISTRATION, DESCENT. 

HALF-HAQUE. See Haque. 

HALF-MARK, / Dimidia merke,,) Is a noble. F. N. B. 
fol. 5. where he faith, 'That in caſe a writ of right be 
brought, and the ſeiſin of a demandant, or his anceſtor, 
alleged, the ſeiſin is not traverſable by the defendant ; 
but he may tender or proffer the half-mark for the inquiry 
of this ſeifin ; which is in plain terms, that the defendant 


ſhall not be admitted to deny, that the demandant or his 


anceſtor, was ſeiſed of the land in queſtion, and to prove 
his denial ; and that he ſhall be admitted to render half a 
mark in money, to have an inquiry made, whether the 
demandant, 255 were ſo ſeiſed or not. And in this ſig- 
nification we find the ſame words in the Old Engliſh Nat. 

Brev. fel. 26. Know, that in a writ of right of an ad- 
vowſon brought by the King, the defendant ſhall not 
proffer the half-mark, c. whereof Fitzberöert, ubi ſupra, 
giveth this reaſon, becauſe in the King's caſe, the defen- 
dant ſhall be permitted to traverſe the ſeiſin, by licence 
—_— 2 the King's ſerjeant; to which effect ſee 

. N. B. fol. 31. 
HALF-PAY OFFICERS, What perſons are intitled 


to receive half-pay, 4 Geo. I. c. 3. ſe. 18. Rules for | 


applying half-pay, 32 Geo. 2. c. 18. edt. 19, 25. See 
SOLDIERS. JA | 
HALF-SEAL, Is uſed in the Chancery for the ſcal- 
ing of commiſſions to delegates, appointed upon any ap- 
peal, either in eccleſiaſtical or marine cauſes. 8 El. 5. 
HALF-TONGUE. See MzpitTas Lixcv ar. 
HALIFAX, Proviſions for buying and ſelling of wool 
there, 2 & 3 Pb. Ma. c. 13. 
HALIGAMOT. See HALxMorr. 
HALIMOTE. See IIaLMOrr, and Harrmorte, 


H A L 


HALKEF, An hole; from the Sax. beale, anzuluc, 
| Cocvell, edit. 1727. 

HALIW ORFOLK, i. e. Holyworkfalk, or people 
who held lands for the ſervice of repairing or defending a 
church or ſepulchre, for which pious labours they were 
excuſed from feodal and military ſervices. Hugo epiſcepus 
Dunelmenſis bomines de epiſcopatu ſecum coegit ire in guer- 
ram Scotiæ, & cum rediiſſent domi ab co non licentiati, fecit 
eas apud Du nelmum incarcerari. Quod ipſi graviter ferentes, 
fecerunt ſe partem contra epiſcopum, dicentes ſe eſſe haliwor- 
folk, & terras ſuas tenere ad defenſſanem corporis S. Cuth. 
berti, nec debere ſe exire terras epiſcopatus, ſcilicet ultra 
Tinam & Teyſam pro Rege vel wm . Dunelm, 
apud W hartoni Ang. Sac. P. 1. p. 749. 

HALL, {Halla, Saxon healle) Anciently denoted a 
Chief manſion-houſe or habitation ; which word we re. 
tain in many counties of England to this day, eſpecially 
in the 2 of Ge „where — gentle 
man of quality 's feat is termed a hall. In the book of 
| Domeſday, tit. Chent. Terra Hugonis de Mountfort. In 
Newcertt bundred. ipſe Hugo tenet unam terram 
| Azor Rot tenuit de R. E. ¶ Rege Edvardo) fne halla, 
i. e. fine domo. Cowell, edit. 1727. 
| HALLAGE, Isa fee due for cloths brought for ſale to 
| Blackwell Hall in London. Co. vol. 6. f. 62. b. Alfo the 
toll due to the lord of a fair or market, for ſuch com- 
| modities as are vended in the common hall of the 

HALLAMASS, The day of AI- ballocus, or All-ſaints, 
Nw. 1. one of the crois quarters of the year was com- 
| monly ſo computed in ancient writings from Halymas to 
| Candlemas. | he 
the town of Shefficld ſtands, 21 Fac. cup. 23. Cowell, 
edit. 1727. | 

HALLBARD. The Danes when they invaded this 
nation, had hatchets with two edges; the Saxons had a 
like weapon fo called : from the Germ. hall, palatium, 

and bard, bipennis, which being adorned with gold and 
jewels, was carried by noblemen, and from them the 
Engliſh had this weapon, which is ſtill uſed in Princes 

courts. Cowell, edit. 1727. | 

HALMETUS. See HAL YMOrE. | 

HALMOTE, or HALIMOTE, (from the Sax. heale, 
i. e. aula, and gemot, i. e. conventus) Is that we now call 
a court-baron ; and the etymology is the meeting of the 
tenants of one hall or manor. Omnis cauſa terminetur 
vel hundreds vel comitatu vel halimoto focam haben- 
tium, vel Dominarum curia. LL. Hen. 1. cap. 10. 
The name is ſtill retained at Luſlen, and other places in 

Herefordſbire. It is taken ſometimes for a convention of 
citizens in their publick hall, which was alſo called folk- 
mote and hallmote. As in London every company hath 2 
ball, wherein they keep their courts, Inſt. fol. 249. 
This halmete and balimote are often confounded, though 
originally they were two diſtin courts. But the word 
| balimote rather ſignifies the lord's court, or a court-baron 
held in the manor, in which the differences between the 
tenants were determined: from the Sax. heal, atrium, 
and gemat, conventus. Leg. H. 1. cap. 9. So in . 
Thorn, anno 1176. Ipfis Thanetenſibus aſſerentibus ſe ad 
capitalem curiam beat. Auguſtini Cuntuar. placitandi cauſa, 
vel judicium ſuſlinendi, nullo modo debere accedere, ſed in 
halimoto /s in Thanets emnia ſua judicia exerceri. 
Cowell, edit. 1727. 

HALSBERG A, A coat of mail: from the Saxon Hals, 
i. e. collum, and bergan, cavere. It was properly a de- 
fence for the neck. Cowell, edit. 1727. 

HALSFANG. See Hr ALTA NG and Pil ok r. 

HALSTEAD IN ESSEX, Mitdemeanors of its ſpin- 


ners how puniſhed, 7 Fac. 1. c. 7. 


HALYMOTE, Properly an holy or eccleſiaſtical 


court; howbeit there is a court held in London by this 


name, before the Lord Mayor and ſheriffs, for regulat- 
ing the bakers, and was anciently held on Sunday next 


| betore St. Thomas's day, and therefore called the Haly- 


mote, or holy court: The title thereof ran thus: Curia 


 Jan#li motus tenta Guilhalda civitatis Landon, coram mu- 


jare & vicecom. c. Cell, edit. 1727. 


HALYWERCFOLK, 


H A NM 


HALYWERCFOLK, (Ranulpbus Dei gratis Du- 
= Epiſcopus omnibus bominibus ſuit Francis & Anglis 
de halywercfolk /alutem. Mon. Ang. 1 par. fol. 512. b.) 
Did anciently ſignify ſuch of the province of Durbam, as 
held their lands, to defend the corps of St. Cuthbert, and 
claimed the privilege not to be forced to go out of the 
biſhoprick either by King or biſhop. Hiff. Dunelm. 
And Durham in dur Year-books is called franchiſe de 
. Glen. 2 
* A houſe, alſo a village or little town : This is 
2 termination of many towns in England, as Nottingham, 
Buckingham, Malſingbam, &c. 
HAMBLES. See HanLEs. | 
HAMBLING or HAMELING OF DOGS, Is the 
| fame with expeditating ; Manwoed's Foreſt Law, ca. 16. 
num. 5. ſays, this is the ancient term that foreſters uſed 
for that matter, and num. 12. he adds, Canutus in his 3 iſt 
canon, doth call the lawing of dogs, gens-ſciſſi, which was 
a kind of cutting or laming of dogs in the bam, which 
the old foreſters called bambling. See ExPepITATE. 
HAMLET, as alſo HAMEL, and HAMPSEL, Are 
diminutives of bam, which ſignifies habitation. Camd. 
Brit. pag. 149» 354- Kitchin hath bamel in the ſame ſenſe, 
who alſo uſeth bampſel for an old houſe or cottage decayed, 
fel. 103. Hamlet, as Stow uſeth it in Edw. 3. ſeemeth 
to be the ſeat of a freeholder ; for there he faith, the 
King beſtowed two manors and nine hamlets of land 
upon the monattery of * — 2 for the keeping of 
early obits for his wife Queen r, deceaſed. Spelman 
making a Difference betwixt villam integram, villam dimi- 
diam £& hamlettam, hath theſe words, Humlcttam vero 
medietatem friborgi non obtinuit, bac eſt ubi quingue 
capitales plegii non fint deprebenſi. The ſtatute of Exan, 
14 Ed. 1. mentions it thus; Lex noſmes de toutes les villes 
& hamlets que ſont en ſon wapentake, c. 
HAMELLUS, A hamlet — Cum duobus ſalidis annui 
redditus in hamello de Chetham. Will. Thorn. 
HAMFARE, Is by ſome taken to be the ſame with ham- 
ſecne, i.e. The freedom of a man's houſe; from the Sax. 
ham, domus, and frith, pax, and Ham ſacne is from the 
Sax. ham, domus, and ſocne, immunitas, but it ſeems ra- 


ther that hamfare is derived from the Sax. bam, domus, | 


and fare, iter vel pragreſſis. So that bamfare is a breach 
of the peace in a houſe ;z and this appears by Brompton, 
in Legibus Hen. 1. cap. 80. Si 
rius dame, c. ſagittet vel lapidet, vel calpem oftenſibilem un- 
dequaq; faciat, homſacne eſt vel hamfare, i. e. he is either 
guilty of a violent entry into the houſe of another, or of 
the breach of the peace in his own houſe; for by the de- 
finition it app=ars that the offences are not the fame. 
Cowell. edit. 1727. | 
HAMMA, A home-cloſe, a ſmall croft, or little mea- 
dow. Quadalum pratunculum guad vacatur hamm. 
Paroch. Antiq. pag. 135. Qyatuor acras prati in Care 
juxta hamam Gilberti. Ib. p. 176. Computant de ſex 
falidis, ola denariis receptis de dusbus hammis prati in 


campo de Wendleburg. Ib. p. 572. In which latter ci- | 


tation hamma prati ſeems to be a narrow ſkirt, hem, or 
edge of meadow or graſs in the common field. See 
Kennet's Gleſſary. 

HAMMA, Some fort of fiſhing-tackle ; perhaps the 
poles with which they beat the water, to drive the fiſh 
into the nets. Cowell, edit. 1727. 

HAMPTON-COURT, Made an honour, c. 31 H. 
$.c. 8. | 

HAMSOKEN. Skenede verbor. ſignif.writeth it Haim- 
ſuken; and deriveth it from haim, a German word, ſig- 
nifying a houſe, and /uchen, that is, to ſeek, ſearch, or 
purſue : It is uſed in Scotland for the crime of him that 
violently, and contrary to the King's peace, aſſaulteth a 
man in his own houſe, which (as he faith) is puniſhable 
equally with raviſhing a woman. Sign: ficat etium quie- 
 tantiam miſericardie intrationts in alienum domum vi & in- 
juſte. Fleta, lib. 1. cap. 47. Our ancient records ex- 
preſs burglary under this word bamſacne. In a charter of 
donation from King Edmund to the church of St. Mary, 
2 we have theſe words, Conceds libertatem & po- 
teſtatem, jura, conſuetudines & omnes forisfafturas omnium 
terrarum ſuarum, i. Burgherith & bundred ſetena, athas 

Vor. II. Ne. 86. | 


quis alium in ſua vel alte- | 


H A N 


S ordel & infangtheofas, hamſocne & fridebrice E fareſte 
£9 toll & team in omni regno men, Ac. It ſignifies allo a 
franchiſe or privilege ſo called, granted to the lords of 
manors, whereby they hold pleas, and take cognizance of 
the breach of that immunity. Cowell, edit. 1727. 

HAND-BOROW, A ſurety, a manual pledge, that 
is, an inferior undertaker ; for bead-borocw is a ſuperior or 
chief inſtrument. Spelm. 

HAND IN AND HAND OUT, Is the name of an 
unlawful game, prohibited by 17 EK. 4. . 2. | 
HAND FUL, Is four inches by the ſtandard. Stat. 
33 H. 8. 5, &c. | ET 

HAND-GRITH, Peace or protection given by the 
King with his own hand. So the compacts of A 
lured and Gudrun, ſect. 1. Et hoc imum edictum c- 


ckſie, pax inter parietes ſuas, ut Regis hand- grith ſemper 


inconoulſa permancat. This is the meaning of that paſ- 


lage in the 13th chapter cf the Laws of King Hen. 1. 
Hec mittunt bominem in miſericordia Regis, infractis pa- 
cis quam per manum ſuam dabit alicui. This is what we 
call battery. Cowell, edit. 1727. 

HAND-GUN, Is an engine prohibited to be uſcd, 


and carried about, by the ſtatute 33 Hen. 1. c. 6. And 


tem, (quem hæbbendre handa vocant ) cos 


| 


; 


| 


| 


| 
| 


. 


| 


: 


xd. 


though a dag was invented of late time, and after the 
making of the ſaid act, and is not known by the name of 
a hand- gun, but by its own ſpecial name, yet the car- 
rying a dag is within the act. See Co. Iib. 5. fol. 71, 72. 
See Gun. | 

HAND-HABEND, A thief apprehended in the very 
fact, having the ſtolen goods in his hands —— Ne e- 
riſbannitum, aut furem, hand-habendum, Francigenam vel 
Anglicum, ultra duodecimum etatis annum, & 8 denarios 
valentem, impunitum tranſeant. Leges Hen. 1. cap. 59. 
Fleta, lib. 1. 5 ſect. t. and Brac tan, lib. 3. tract. De 
4. 2. | 

END, (Sax. bebbendre banda) Si quis bo- 

minem liberum latracinium ſeu rem furatam ſecum deferen- 
ebenderit, See. 
Council. Berghamſted, anno 697. See Honp-HantnD. 

HANDICRAFTS. See ALitzxs, An ririczxs, Ma- 
NUFACTURES, TRADE. | 

HANDY-WARP, A kind of cloth made at Cackſbal!l, 
Backing, and Braintree in Eſſex, and mentioned in the 
ſtatute 4 & 5 Phil. & Mar. 5. 

— labourto beperformed. W 

HANIG, urto beperformed. We 
read it in the Monaff. 2 tom. pag. 264. Et font quieti de 
operibus caſtellorum; parcorum, pontium E clauſuris & 
de curreis &. ſumagio, & hanig, & regalium domorum edifi- 
catiane & omnimeda operat iane. 


HANK WIT or HANG WITE, (from the Saxon han- 


gan, i. e. ſuſpendere, and wite, mulcta,) Is (according to 


Raſtel) a liberty granted to a man, whereby he is quit 
of a felon or thief, hanged withoutjudgment, or eſcaped 
out of cuſtody. We read it interpreted to be quit de 


 laron pendu fans ſcrjeants le roy, i. e. without legal trial. 


And elſewhere, Mulfa pre latrone præter juris exigentiam 
ſu;penſo vel elapſo. It may perhaps alſo ſignify a liberty, 


| whereby a lord challengeth the forfeiture due to him, who 


hangs himſelf within the lord's fee. See Broopwtrr. 


It ſeems to be ſo in can/uetud. ex Domeſday, by Dr. Gale, 


| 


vin. Hangenwithum facicns in civitate 108. dabit. Cowell, 
edit. 1727. 

HANAPER, or HANPER of the Chancery, Seems 
to ſignily the ſame as fi/cus originally does in Latin. 10 
Ric. 2. c. 1. A ſtamp duty continued for making good 
the revenue of the hanaper. 23 Ges. 2. c. 25. See 
CLERK OF THE HANAPER. 

HANOVER, The precedence of the Hanover family, 
10 Ann. c.4. See Kin, &c. 

IHANSE, According to Ortelius in the Index to his 
Additament to his Theatre, verb. Anſiutici, Is an old Co- 
the word: it ſignifieth a certain ſociety of merchants 
combined together, for the good uſage and ſafe paſſage of 
merchandiſe from kingdom to kingdom. This ſociety 
was, and in part yet is, endowed with many large pri- 
vileges of Princes reſpectively within their territories. It 
had four principal ſeats or flaples, where the Almain or 
— 9 being the ereQors of this ſociety, had 

| an 
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an eſpecial houſe, one of which was here in Landi, called 


Gildbalda Teutonicerum, or among us vulgarly The Steel- | 


— . babeant gildam mercatoriam cum hanſa, 
2 — 7. Balivis & Burgenſ. Montgomer. 
Cowell, edit. 1727. Privileges of the merchants of the 
co 19 Hen. 7. c. 23. 
TOWNS, So called, either becauſe near the 
ſes, or from the Gothick word anſi, which ſignifies thoſe 
who were the moſt noble and richeſt of the people; and 
thence we 
— 1 riches; or from the German banſa, 
i. e. ſecietas, or a company of merchants, or men excelii. 
others in trade: At firſt _ 2 ſeven towns ſo called. 
afterwards 70. Cowell, edit. 1727. 
ANTI. OBE, An arreſt; from the German bunt, 
5. e. an hand, and load, i. e. laid, manus immiſſio. N. 
manus immiſſionem refferits quad hantelode vocant, 40 J. 
ſolvat in publico. Freſne. 

HAP, (French happer, i. rapere, to ſnatch or catch) 
Signifies the ſame with us, as to hap the poſſeſſion of a 
deed-poll. Littleton, fol. 8. Cowell. 

HAQUE, Is a hand-gun about three quarters of a yard 
long. 33 Hen. g. cap. 6. and 2 & 3 Ed 6. cap. 14. 
There is alſo the ha/f-bagque or r See Gux. 

HAQUEBUT, (French) A kind of gun or caliver, 
otherwiſe called an arquebuſe. Stat. 2 & 3 Ed.6. cap. 14. 
and 4 F 5 PB. Ma. cap. 2. otherwiſe called a hagbut. 
The baguebut is a bigger ſort of hand-gun from the Teut. 
back buyſe. See Gun. | | 

HARATIUM, or HARACITUM, (from the French 


baras) Signifies a race of horſes and mares, kept for breed. 


Spel. Glofſ. verb. Haratium. Et decimas de demino ſus, | gliam 
de pratis, de bladis, parcis, haratiis molendinis & de vi- 


is. Mon. Angl. 1. fol. 339. 
""HARBOURS ind HAVENS. "The penalty y of doing 
nuiſance to harbours, . 8. c. 9. 

2 » &c. out of ſhips in har- 
 bour, Sc. 19 Geo. 2. c. 22. 

Ships ſtranded in harbours, &s. to be removed by the 
Juſtices, 19 Geo. 2. c. 2. f. 3. 5 | 

For the repair of Arundel port, 6 Ges. 2. c. 12. 

For repairing Bridport harbour, 8 Geo. 1. cap. 11. 

For the repair of Burlington pier, 8 & 9 I. z. c. 29. 
3G. 1. c. 10. 26 C. 2. c. 10. 


Nuiſances from the tin- works to the harbours in De- | 


vonſbire and Cornwall prohibited, 23 H. 8. c. 10. 27 
H. 8. c. 23. | 


A duty on ſhips for the repair of Dover harbour, 25 | 


EI. c. 6. 31 Eliz. c. 13. 35 EL c. 7. ſect. 28. 44 
EL. c. g. ſecl. 365. 1 Fac. 1. c. 32. 13 & 14 Car. 2. 
6. 27. 11 C 12 N. 3. c. 5. 2 & 3 Ann. c. 7. 9 
Geo. 1. c. 30. 10 Geo. 1. c. 7. 11 Geo. 2. c. 7. 


For repairing the harbour of Ellenfoot, 22 Geo. 2. c. 
6. 29 Geo. 2. c. 57. | 


For improving the harbour of Leith, 27 Ges. 4. c. 8. 

For the repair of Lime 

For making a baſon at Liver paale 
7 ene 

Or 4 ers | e, IT Geo. 1. c. 3. 

For recovering the harbour of Minehead, 12 — 3 
FW. 3.c.g. 10 Ann. c. 24. 11 Geo 2. c. 8. . 

For repairing New Haven in Suſſex, 4 Gee. 2. c. 17. 


>. CE. 22. 11 


For pulling down piles and fiſhgarths in the Ouze and | 


Humber, 23 H. 8. c. 18. 

Parton harbour in Cumberland, 4 Ann. c. 18. 11 Geo. 
1. c. 16. 5 Geo. 2. c. 13. 

For — — the harbour of Cat water near Plymouth, 
9 Ann. c. 8. 

For improving the harbour of Pole, and aſcertaining 
| the harbour duties there, 29 Geo. 2. c. 10. 
For enlarging Romſgate harbour, and repairing Sand- 
wich, 22 Geo. 2. c. 40. 


3E. 6. c. 30 


For repair of the harbour of Nye, 7 Ges. 1. c. 9. 9 
Geo. 1. 6. 30. 10 Geo, 1. c. 7. 11 Geo. 2. c. 7. 


infer, that theſe towns were the | 


| 10. : 20 Geo. 2. C. 40. 


felons and male factors 
| Willielmum de Holm interfecit 
| terfefti ſecuta eſt epiſcapum clamore terribili vaciferans har- 


hunting the hare. 


9. b. 
HASTA PORCT, A ſhield of braun. 
de Muſegrave tenet in Blecheſden de Domino Rege per ſer- 
| vittum deferendi Domins Regi unam haſtam porci pret. 11 


den. cum fugaverit ir pures ſus de Cornbirie. Puracb. 
Antiguit. þ. 450. 


rr 
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For the repair of Scarborough pier, 37 H. 8. c. 14, 


5 Geo. 2. c. 11. 25 Geo. 2. c. 44. 
Wears and engines in the haven of Southampton may 


be pulled down, 11 H. 7. c. 3. 14 &S 15 H. 8. c. 13. 


For repair of Soutbwald harbour, 20 Geo: 2. c. 14. 
30 Geo. 2. c. 58. 

For improving 
20 Geo. 1. c. 18. 

Fer the harbour of Watchett, 7 Geo. 1. c. 14. 

For preſerving M eymonth harbour, 22 Geo. 2. c. 22. 

For the repair of Mbitty harbour, 1 Ann. ft. 2. c. 19. 
7 Geo. 1. c. 16. 8 Ges. 2. c. 10. 23 Geo. 2. c. 39. 

For improving the harbour of Whitehaven, 13 Ges. 2. 
c. 14. 

For repairing Yarmouth Haden, 22 Car. 2. c. 2. 29 
Car. 2. c. 10. 1 Fac. 2. c. 16. 1 V. & M. c. 11. 
wo I V. z. c. 5. 1 fin. ft. 2. c. 7. 9 Geo. 1. c. 
23 Gea. 2. c. 6. 


HARD WICE. Domeſday tit. Glawec. Burg. lum care. 


Sunderland harbour, 13 Geo- 1. c. 6. 


 —In Wales ſunt tres hardwices, lumechare, potiſchmet, & 


dimid. & in bis ſunt $ carucate & 11 villani. Spelman ſeems 
to interpret it a bard village, and Du Frejne falls into a 


perfect blunder upon the word. It ſeems rather to 


mean heord-wic, the herdiman's village, as Ceor!ton, the 


 Churls town : Whence Herdwick and Charlton, are now 


the names of very many places. Cowell, edit. 1727. 

HARE-PIPES. See GAME. 

HARIOT. See HxRIOr. 

HARNES, (German berniſe h,) Signifies all warlike in- 
ſtruments, a word often uſed in our hiſtories, viz. FIz- 
veden, pag. 725. Miſſas ab es cum hernaſio ſuo in An- 

lam: And in Matt. Pariſ. Vita Santi Albani, pag. 98. 
HARO, HARRON, An ouicry, or hue and cry after 
Cubicularius epiſcopi Elienſis 
Margareta Soror in- 


ron ſuper te Thoma de Lylde, harron, harron ſuper te, tu 
enim interfeciſii fratrem meum Willielmum de Holme, 


harron ſuper te, harron. Hiſt. Elien. apud W hartoni 


Angl. Sacr. par. 1. p. 658. See the original of this 


Clameur de lars among the Normans in la Coutume de 


Normandie, per RI. Henry Baſnage, vol. 1. Pag. 104. 


HARES. See Games. 
HARQUEBUS, The fame with HAQUEBUT. 
HARRIERS, {Harrc#i canes) Harriers or hounds for 
Fehennes le Bay tenet duas bidas 
terre de Domino Rege in Buckhampton per ſerjantiam cuſ- 
todiendi unam mutam caniculsrum harrectorum, (i. e. one 
pack of beagles, or ſmall harriers) ad cuſtum Domini 
Regis. Cart. 12 Ed. 1. | | 
HART), Is a ſtag of five years old complete, Manweo:d's 
Foreſt-Laws, cap. 4. num. 5. which he hath out of Bu- 


dæus de Pbilalag. lib. 10. And if the King or Queen do 
hunt him, and he efcape away alive, then aftcrward he 


For repairing the pier of /ifordcombe, 4 Geo. 2. c. 19. 


is called a Hart-royal : And it the beaſt by the King or 


| Queen's hunting be chaſcd out of the foreſt, and ſo eſ- 
harbour, 35 EL c. 7. ſecl. 29. 
, 


cape, proclamation is commonly made thereabout, that 
in regard of the paſtime, that the beaſt hath ſhewed to 


the King or Quecn, none ſhall hurt or hinder him from 
returning to the foreſt; and then he is a Hart.-Royal 
proclaimed. | | 

| HARTH-MONEY. Sce Hrantuy-moxey., 
harth-filver and harth-moncy. Sce CurixEy-montry 
and PETER-PENCE. 


And 


HARVEST WORKMEN, May be licenſed by juſ- 


tices of peace to go into other counties to work, Ec. Stat. 


13 & 14 Car. 2. c. 12. | 
HASPA, The haſp or cluſp of a book. In the ſtatutes 


of the cathedral] church of <t. Paulin London, it was or- 


dained——Ut ſervientes eccleſiæ aſſcres & haſpas librarum 
ſuis ſumptibus reparari facient, ſi per culpam illorum confrin- 
gantur Liber Statutorum cc. Paulinæ London. MS. 
| a  tol. 29. a. 
For the laying of ballaſt at Rye and Vinebelſca, 2 | 


Sacrifla curet quad libri bene ligentur & hal- 
pentur, c. Ib. 6. 30. b | 


Tobanna 


HATCHES 


= = 1. 
HATCHES or HACHES, (mentioned in the ſtat. 27 


H. 8. 23. by the name of batches and tits) are certain 
dams or mounds made of rubbiſh, clay or earth, to pre- 
vent the water — * the ſtream- works and tin- 
waſhers in Cornwall running into the freſh rivers. 
And the tenants of Baly/foke, and other manors there, 
are bound to do yearly certain days works ad la bacches. 
Survey of Cornwall. | 
; HATS AND CAPS, Shall be fulled by hand, and 
H. 7. c. 9. 3 H. 8. 


not in a mill, 22 Ed. 4. c. 5. 
The price of them limited, 
1 Mar. ft. 2. c. 11. 


15. H. g. c. 
* ms may buy middle wool yarn, 1 Ed. 6. c. 6. 


AS kn of the trade of making hats, dornecks 
and coverlets in Norfolk, 3 C 6 Ed. 6. c. 24. 

Engroſſing hats, &c. prohibited, 1 Mar. ft. 2. c. rt. 

Directions for the making hats and caps, 3 & 4 Ed. 
6. c. 2. ſet. 5. 8 El.c. 11. We 

None to make hats who have not been apprentices, 8 
EL. c. 11. }. 2. 

8 to wear woollen caps on the Sundays 
made in England, 13 El. c. 19. Repealed, 39 El. c. 
18. Kal. . : as 

Directions for the true making of hats and felts, 1 
ac. 1. c. 17. : 

How many apprentices a 
c. 17. ſect. 3. 

No aliens to be hatters, 1 Jac. 1. c. 17. ſed. 4. 


hatter may take, 7 Fac. 1. 


ts and caps may be ex ported, duty free, 11 & 12 
20 1 by Nis licence ſhall pay unto ſuch perſons as the Lords Com- 
miſſioners of his Majeſty's Treaſury ſhall appoint to be 
commiſſioners tor licenſing hawkers, pedlars and petty 
chapmen, not exceeding three, or any perſon deputed by 
them, one moiety of the duty, and give ſecurity by bond, 


J. z. c. 20. /. 1. 
No bats + Kis to be exported from the plantations, 


3 


Ges. 2. c. 22. | 
Hatters in the plantations to have but two ntices, 
and not to employ negroes, 5 Geo. 2. c. 22. ſed?. 7. & 


8. See MANUFACTURES. 
HAUBERGETS. See Harrrjxcrs. 
HAUBERGET TUM, The fame with Tſalſber ga. 

Fleta, lib. 1. cap. 24. pur. 12. It otherwiſe ſignifies a 

kind of woollen cloth. See HantrJjecTs. | 


HAVEDELOND, A bead-land, now commonly a | 


Bad- land, whence the bead-way or bad-way. Paroch. 
Antiq. p. 587. 

HAVENS. See HarBours, 

HAVERFORDWEST, Made a borough and county, 
33& 34 Hen. 8. c. 26. 

HAULA, A haven: Duas partes decimarum de haulis, 
&c. Monaſt. 1 tom. 564. 

HAUR, (LL. Vill. 1. cap. 16.) Seems to be there uſed 
for hatred; from the French, hair to hate. Cowell, 
edit. 1727. 

HAUTHONER, 
a coat of mail. Et feciends ſervitium de hauthoner, quan- 
tum pertinet ad prediftam villam. Charta Galtridi de 
Dutton, tempore Hen. 3. 

HAW, (from the Sax. baga) A ſmall quantity of land 
ſo called in Kent; as a hempbatu or beanhaw, lying near 
the houſe, and encloſed for that uſe. Saxon Dial. But 
Sir Edww. Coke (on Littl. fal. 5. b.) ſays, in an ancient 
plea concerning Feverſham in Kent, hawes are interpreted 
to ſignify manſians. Camden ſays, That hawgh or bowh 


ſignifies a green plot in a valley, as they uſe it in the | 


north. C:xwell, edit. 1727. 
HAWARD. See Haywakn. | 


HAVW VERK, (French haubert, larica) Ele who holdeth | 


land in France, by finding a coat or ſhirt of mail, and 
to be ready with it when he ſhall be called, is ſaid to 
have Huuberticum feudum; whereof Hotoman writeth thus, 
Hauberticum feudum Gallica lingua vulgo dicitur pro lori- 
catum, i. datum vaſſallo ca canditione, ut ad ediclum lori- 
catus ſive catapbratlus fit præſto. Nam ut larica Latinis 
propric tegmen de lors factum, qus majores in bello utebuntur, 
Sc. frequentiſſime autem pre ænea armatura integra uſurpa- 
tur; fc apud Callos haubert proprie loricam annulis contex- 
tam ſigniſicat, quam wvulgus cite de maille appellat. Flotom. 
in verb. feudal. vcrbo hauberticum feudum. Hauberke, 
with our anceftor:, ſeemeth to ſignify as in France a ſhirt 
er coat of mail, ard fo it ſeemeth to be ſed, 13 Fd. 1. 


1/ 


| 


( Hom I:ricatus) A man armed with | 


\ 


enough known. 


H A W 

at. 3. cap. 6. though in theſe days the word is vine; - 
wiſe written, as balbert, and ſignifies a weapon well 

HAWES, in Domeſday-Book ſignifies manſions or dwel- 
ling-houſes. bg 

HAWES, Small veſſels of burden to carry goods in 
the river Thames from Feverſbam, &c. to Londen, ſuch as 
are (till called boys. Cowell, edit. 1727. 


HAWKERS, Thoſe deceitful: fellows that go from 
place to place, buying and ſelling braſs, pewter and other 


| merchandiie, that ought to be uttered in open market: 


| 


The appellation ſeemeth to ariſe from their uncertainty, 
like thoſe that with hawks ſeek their game where they 


can find it ; you may read the word 25 Hen. 8. c. 6. and 


33 Hen. 8. c. 4. We now call thoſe bawkers that go up 


; 


| 


; 


A 


| 


and down the ftreets 


dar months, unleis the party ſhall chooſe to 


ing news books, and felling by re- 
tail; and thoſe who fell them by wholefale from the 
preſs are called Mercury's. Cowell, edit. 1727. 
Hawkers of unſtamped news- papers to be ſent to the 
houſe of correction, 16 Geo. 2. c. 26. ſet. 5. 
HAWKERS AND PEDLARS. Stat. g. V. 3. cap. 27 


J. 1. There ſhall be paid to his Majeſty by every hawker, 


pedlar, petty chapman or other trading perton; going 
from town to town, or to other mens houſes, and tra- 
velling either on toot, or with horſes or otherwiſe, carry- 
ing to ſell any goods, a duty of 4 J. for each year; and 
every perſon ſo travelling with a horſe or other beatt 
bearing or drawing burden ſha!l pay 47. a year for each 
horſe or beaſt, over and above the other 44. 
Seft. 2. Every pedlar, &c. fo travelling, upon receiving 


with one ſurety to be taken in his Majeſty's name, for 
the payment of the other moiety at the end of fix calen- 
y down the 
wed 25. in 


other moiety ; in which caſe he ſhall be al 
the pound for pt payment. | 

Sect. 3. If any fuch hawker, Ec. be found trading 
without licence, ſuch perſon ſhall forfeit 12 J. one moiety 
to the informer, and the other moiety to the poor of the 
pariſh ; and if any perſon fo trading, upon demand made 
by any juſtice of peace, mayor, conſtable or other officer 


of the peace, of any town corporate or borough where he 


ſhall fo trade, ſhall refuſe to produce his licence, he ſhall 


| forfeit 5 J. to the churchwardens of the pariſh to the uſe 


of the poor, and for nonpayment ſhall ſuffer as a vagrant, 


| 
| 


and be committed to the houſe of correction. 
Sec. 4. The commiſſioners, or any two of them, are 

required upon the terms aforeſaid to grant a licence to 

every hawker, c. for which licence there ſhall be taken 


only 15. unleſs ſuch hawker, Cc. ſhall travel with horte 
or other beaſt, and in that caſe there ſhall be paid 27. 


over and above the duties; and the commiſſioners ſhall 
keep a diſtinct account of the duties, and pay the money 
into his Majeſty's Exchequer upon Wedn-ſday in every 
week (unleſs a holy day) and then on the day after; and 


upon neglect of the fame ſhall incur the penalties as 


other the officers of the Exchequer. 

See. 5. If any perſon ſhall forge any licence, or travel 
with ſuch forged licence, ſuch perſon ſhall forfeit 50 J. 
one moiety to the King, and the other moiety to him 
that ſhall ſue for the ſame, to be recovered in any of his 


| Majeſty's courts at Heftminſter, and ſhall be ſubject to 


ſuch other penalties as for forgery. 
Sed. 6. Any perſon ſued for putting in execution this 


act, may plead the general iſſue Not guilty ; and if the 
plaintiff be nonſuit, @c. 


- ſuch defendant ſhall have treble 
coſts. | 
Sed?. 7. If any conſtable or other officer ſhall neglect 


to be aſſiſting in theexecution of this aQ, being required, 


| 


F 


and being thereof convicted by the oath of one witne's 
before any juſtice of peace, he ſhall forfeit $05. to be le- 
vied by diſtreſs and ſale of goods by warrant of ſuch juſ- 
tice ; the one moiety to the poor of the pariſh, and the 
other moiety to the informer. 

Sec. 
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lawful for any perſon to ſeize avy 
+ { — or if he be 
a licence, for ſuch time as he may 
conſtable pariſh officer to carry 


z which juſtice is re- 
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205 of parliament, forms of prayer, proclama- 
licenſed almanacks, or other printed pa- 

pers licenſed, or any fiſh, fruits or victuals, nor to hinder 
makers of within the kingdom, or their chil- 
2 agents or ſervants, from carrying or 

| r 
coopers, ers, plumbers, harneſs menders or other 
CD nating take, wha, hoſtels 


goods or harneſs, from going about and carrying mate- 
rials for mending the fame. 


Nm kB 


HAYAM, The ſame with HAYA. 
HAY-BOTE, Is dertved from the Saxon beg, & e. an 
hedge, and bote, i. e. a mulct or recompence tor hedge. 
— * or rather, a right to take wood neceſſary for 
making hedges, either by tenant for life, or for years, 
though not expreſſed in the grant or leaſe. Tis men- 
tioned in the Mon. 2 tom. pag. 134. Et concedo ei ut de 
boſco mes heybot, Ec. and in the lame place huſbote ſig- 
niſies a right to take timber to repair the houſe. Jab 
Fitz-Nigel, foreſter of Bernwoad, had, in dominico beſet 
domini Regis, huſebote & hey bote pro cuſlodia difie fo- 
reſtæ. Patoch. Antiq. pag. 209. 
HAYS. See Gamer. 

HAYWARD or HAWARD, Is a compound of two 
French words, viz. haye, i. e. ſe pes, and garde, i. e. cuſtadia, 
and ſignifies one that keepeth the common herd of the 
| town; and the reaſon may be, becauſe one part of his 
office is to look that they neither break nor crop the 
hedges of encloſed grounds: He is an officer ſworn in the 

lord's court, and the form of his oath you may ſee in 
| Kitchin, fol. 46. 


Se#. 10. There ſhall be kept in his Majeſty's Exche- 
quer in the office of the auditor of receipts one book, in 


| per — — Inter Plac. Trin. 2 


PPly | 


Ses. 11. If any officer in the ſhall miſa 
monies, ſuch _ erin | 
be incapable of of truſt, an pay the tre 
value of any — — to the perſons grieved, 
their executors, adminiſtrators or „ who will fue 
the ſame in any of his Majeſty's courts at Weſtminſter, 
wherein no eſſoin, &c. privilege of parliament, or other 
privilege ſhall be allowed. : 
Std. 12. Nothing herein ſhall hinder any perſon from 
nr mart, market or fair. 
Sets. It | 


his Majetly's Treaſury, out of the monies raiſed by this 


their clerks or other 


to the commiſſioners, 
2 fume, of money as 


12. | 
45 cap. 4. ſe. 4. Every perſon who being 
7 trading as a hawker, &c 


perſon lending, 
of the ſame, ſhall either 


Stat. 


etty chapman. 
PHAY, (Haya, French haye,) An hedge, an incloſure, 
anciently fenced with rails, as in Cani-Foreſt there were 
ſeven ſuch, and one in moſt parks; ſometimes it is uſed 
for the park itſelf, ſometimes for an hedge or hedged 
Univerſss capitulum B. Petri Ebor. canceſſiſſe ad 
totam hayam naſtram de Langerath cum ſolo ejuſ- 
dem hayæ, bruera, mariſco, & omnibus aliis pertin. Red- 


dendo inde annuatim nobis —— 2 — damum, 
c 


| this ſee Lamberd in his 
be lawful for the commiſſioners of | 


they may deſerve for | 


ſhall forfeit as if he had traded | 


4 Geo. 1. c. 6. No maker or wholeſale trader in | 
Engliſh bone-lace, ſhall be deemed hawker, pedlar, or | 


HAZARDERS, Are ſuch as play at bazard, a game 
at dice ſo called; hazarder or communis ludens ad falſes ta- 
lor, adjudicatur quad per ſex dies in a locit ponatur ſu- 

N. 4. Suſſex, 10. 

HEADBOROW, (from the Saxon head, id eſt, caput 
& borge, i. pizuus,) Significs him that is chief of the 
frank-pledge, and him that had the principal government 
of them within his own pledge. And as he was called 
beed-borrow, ſo was he allo called burrow-head, burſbolder, 
third-barrne, tithing-man, chief pledge, or borrow elder, 
according to the diverſity of ſpeech in ſeveral places. Of 

Feplication of Saxon words, verbo 
, Centuria, and in his Treatiſe of Conſtables, and Smith de 
| Rep. Angl. lib. 2. cap. 22. the ſame officer is now called 
a conſtable. The headborough was the chief of the ten 
pledges, the other nine were called bandboraughs or plegis 
| manuales, i. e. inferior pledges. See Famous. 
HEAD-LAND, Is the upper part of ground left for 
the turning of the plough ; whence the head-way. Paroch. 
Antiq. 775 | | 
| HEAD-PENCE, Was an exaction of 401. or more, 


» | heretofore collected by the ſheriff of Northumberland of 


the inhabitants of that county twice in ſeven years, that 
is, every third and every fourth year, without any ac- 
count made to the King, which was therefore by the 
ſtatute of 23 Hen. 6. cop. 7. aboliſhed for ever. See 
COMMON FINE. 
HEAD-SIL.VER. See Hr ap-rexcr. 
HEALFANG or HAESFANG, {Collifirigium) Is 
| compounded of two Saxen words halt, i. e. collum, and 
fung, captura ; pane ſcilicet qua alicui collum ſtringatur, 
 (calliſtrigium. ) See PII lo. But bealfang cannot ſignify 
| a pillory in the charter of Cunutus de Foreſtis, cap. 14. 
Et pro culpa ſalvat Regi decem ſolidos quos Dani vacant 
halfehang. Sometimes 'tis taken for a pecuniary puniſh- 


| ment or mulct, to commute for ſtanding in the pillory, 


and is to be paid either to the King or to the chief lord, 
vis. Qui fulſum tejtimonium dedit, reddat Regi wel terre 
| Domins halteng. Leg. II. 1. cap. 11. Cowell, ed. 1727. 
HEALGFMOT. Sce Harymor. 
HEARTH-MONFY, Sce CHraNEy-MONEY. 
HEATH. See G amt. | 
HEBBER-MAN, , A fiſherman below Londen-bridge, 
who fiſhes tor whitings, ſmelts, &c. commonly at ebbing 
water, and thereiore is ſo called. Mentioned in Art. for 
the Thames Fury, prinied 1632. Stow in his Survey of 
Landen, fag. 19. lays, they are a fort of poachers, or 
unlawful catchers of fiſh in the river of Thames. 
HEBBERTHEF, The privilege of having the 
of a thief, and the trial of him, within ſuch a liberty. In 
a charter of Eiword the C:nfeſſer to the abbey of St. 
Edmund——Itas rectitudincs videl. Hanſokne, & grith- 
brech, & forſtall, & ſerdwite, & hebberthef & frith- 
wite——Cartular. J. Edm:ndi. MS. fol. 103. 
HEBBING-WF.ARS, (Mentioned in 23 Hen. 8. cap. 
5.) Are wears or engines made or laid at ebbing-water 
taking fiſh. Coꝛvell, cdit. 1727. 


E fermiſone tempore unam damam, &c. Dat. 13 Kalend. 
Jan. anno 1279. 

HAY AND HAY-MARKET. r concern- 
ing the hay · market at Neſtminſter, 2 W. —1 Hg . 
ſtraw there, 31 Geo. a. c. 40. | 


HEBDOMADIUS. 


H E I 


MADIUS, The week's-man, or canon or pre- 
125 cathedral church, who had the peculiar care 
of the quire, and the offices of it for his own week 
Gamaliel Clifton electus in decanum Hereford, 5 Job 1529. 
Milo Ragon prebendarius de Preſton fuit tunc ebdoma- 
dius, eoque pretextu capituli prefidens—Regiſtrum Caroli 
Bothe Epiſcopi Hereford. MS. Penes Jabunnem Epiſ. 
Norwic. Cowell, edit. 1727. 5 

HEBDOMAS, (Gr.) A week. Fulius Cæſur divided 
the year into twelve months, each month into four weeks, 
and each week into ſeven days, according to the number 


of the ſeven planets. See more of this matter at large, | 


> 1 Der bg Hebdomas. 

33 of an engine to take fiſh in the 
river Owſe near York, anno 23 Hen. 8. cap. 18. and 
Heccagium, which occurs in our records, may be the rent 
paid to the lord of the fee, for liberty to uſe thoſe en- 
' gines. Cowell, edit. 1727. | 

HEDA, A hithe or port, a wharf or landing-place ; as 
in this charter of Adelida, wife of King Henry 1.— 
Sciant præſentet & futuri quad ego Adelid, Dei gratia 
Anglorum Regina, dedi ercleſiæ de Radings unoquoque anno 
in Natali Domini centum ſelidos de heda mea ad faciendum 


anniverſarium Domini mei Regis Henrici, & volo & firmiter | 


æcipio t primi centum ſolidi qui ſingulis annts 
| — ns de predicta AY London. 
Te. Sc. Cartular. de Radinges. MS. fol. 5. a. Cowell, 
edit. 1727. 

HEDAGIUM, Toll or cuſtom paid at the bithe or 
wharf, for landing goods, &c. trom which cuſtomary 
duties exemption was granted by the King to ſome par- 
ticular perſons and ſocieties ——Sintque abbas & monachi 
de Radinges & hbomines eorum & res ipſarum quieti de 
hedagiis & theloners & omnibus exactianibus & conſuetudi- 
nibus per totam Angliam. Cartular. Abbatiz de Radinges. 

MS. f. 7. a. | | 
| HEDGE-BOTE, Is neceſſary ſtuff to make hedges, 
which the leſſee for years, &c. may of common right 
take in his ground leaſed. | 

HEDGE-BREAKING. See Woonp. | 


uod ip 
h 


time, beginning from the flight of Mubomet from Mecca, 
which was Fuly 16, an. Chriſt. 622. 

HEINFARE. See Hix ETARE. | 

HEIR, { Heres,) Though the word be borrowed of the 
Latin, yet it hath not altogether the ſame ſignification 
with us that it hath with the Civilians ; for whereas they 
call Heredem, qui ex teſlamento ſuccedit in univerſum jus 
teſtatoris; the Common law calls him beir, that ſucceeds 
by right of blood in any man's lands or tenements in fee ; 
for by the Common law nothing paſſeth jure bereditatis, 
but only fee ; moveables, or chattels immoveable, are 
given by teſtament to whom the teſtator liſteth, or elſe 
are at the diſpoſition of the ordinary, to be diſtributed as 
he in conſcience thinketh meet. Caſſaneus in Conſuetud. 
Burg, pag. 909. hath a diſtinction of heres, which, in 
ſome ſort, accordeth well with our law; for he faith, there 


is heres ſanguinis & hereditatis. And a man may be | 


heres ſanguinis with us, that is, heir apparent to his fa- 
ther or anceſtor ; and yet may, upon diſpleaſure, be de- 
feated of his inheritance, or at leaſt the greateſt part of 
it. Every beir having lands by deſcent, is bound by the 
binding acts of his anceſtors, if he be named: For QA 
ſentit commodum, ſentire debet & cnus. Co. on Litt. fol. 
7, 8. Cowell, edit. 1727. | 

An heir, faith Lord Cole, in the legal underſtanding 
of the Common law, is he to whom lands, tenements or 
hereditaments, by the act of God and right of blood do 
deſcend, of ſome eſtate of inheritance. Cu. Lit. 7. b. 
3 Co. 12.6. | 

The word beir in the notion of it implies, that the 


requires in all perſons that repreſent or ſtand in the place 
of another, and is of ſuch importance, that regularly 
without the word heir no fee-fimple can be created. Cz. 
Lit. g. | | 
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| 232. 
HEGIRA, The Mahometan æra, or computation of 


nat a baſtard, alien, Sc. 
| CENERS. 
party has all thoſe legal qualifications which our law 


M61 
1. Of the ſeveral kinds 
parent, the heir general, 
heir, and the hares factus. 
2. Of what conditions and covenants of the anceflor ſhall 
the heir take advantage; and by what conditions, covenan:; 
and contracils of the anceſtor ſhall the heir be beund. 


3. What aflions an beir commence and proſecute in 
right of bis anceſtor ; and where an heir ſhall be bound to 
anſwer his anceſlor r debts and contrae?s. 


4. What ſball be aſſets in the hands of the bcir. 


4 heirs, namely, the heir 47 
e ſpecial heir, the cuſtemar; 


1. Of the ſeveral kinds of heirs, namely, the beir ap- 
parent, the beir general, the ſpecial beir, the cuſtomary 
heir, and the hxres factus. 

Heir apparent, Here we muſt obſerve, that no perſon 
can be heir until the death of his anceſtor, according to 
the rule, Nemo eft heres viventis; yet in common par- 
lance he, who ſtands neareſt in degree of kindred to the 
anceſtor, is called, even in his lite-time, beir apparent. 
Co. Lit. 8. 4. | 

Alſo the law takes notice of an heir apparent ſo far as 
to allow the father to bring an action of treſpaſs for taking 


away his fon and heir, quare filium & bæredem rapuit, the 
| father being guardian by nature to his ſon where any 


lands deſcended to him. Co. Lit. 37- Ratcliff*s Cale, 
Co. Lit. 75, 84. Dyer 189. Vauugb. 180. 
Alſo a perſon may take by purchaſe, or deſcriptis pe- 


| fone by the name of heir, even in the lite-time ot his an 


ceſtor ; as where a man deviſed lands to A. and his heirs 
during the life of B. in truſt tor B. and after the deceaſe 
of B. to the heirs males of the body of B. now living, it 
was held, that by the deviſe the remainder was immedi - 
ately veſted in the fon, and that the words heirs male noꝛu 
living, in a will, were a full deſcription of the fon, who 


| then was the heir apparent of B. and known by the devi- 
for to be ſo. 


1 Vent. 311, Raym. 330. 2 Lev. 
Burchet v. Durdant. * ”- 


But the ſon and heir hath no power over the inheri- 
tance during the life of the anceſtor : Therefore if a ſon 
and heir bargains and ſells the inheritance of his father, 
this is void, becauſe he hath no right to transfer; ſo if 
he releaſes, the law is the ſame. Kelw. 84. Co. Lit. 


265. 


But if the ſon makes a feoffment of the inheritance of 
his father, this paſſes an eſtate during the ſon's lite; for it 
is a diſſeiſin to the father, and the ſon, after the father's 
death cannot avoid it: For no man can allege an injury 


in another by a voluntary act of his own. Co. Lit. 265 4. 


Neither is there any privity between the heir apparent 
and his anceſtor, as to make a fine levied by the anceſtor 
a bar within the 4 H. 7. and if the heir apparent be ſeiſed 
of lands, and the father levies a fine and dies, it ſhall not 
bar the heir; becauſe he does not claim or derive any 
title to the land from his tather, and therefore in thar 
reſpect ſhall have five years to preſerve himſelf from the 
fine: For the privies underſtood and intended by the act, 
are thoſe who are privy not only in blood, but likewiſe 
in eſtate and title to the Jand of which the fine was le- 
vied, that is, thoſe who muſt neceſſarily mention the 
conuzor, and convey themſelves thro? him, before they 
can make out their title to their eſtate. 2 It. 523. 
3 Co. 89. a. Hab. 333. | | 

Heir general. The heir general or heir at Common 
law is he who atter his lather or anceſtor's death hath a 
right to, and is introduced into all his lands, tenements 
and hereditaments. But he muſt be of the whole blood, 
See DESCENT and Corar- 


None but the heir general, according to the courſe of 
the Common law, can be heir to a warranty, or fue an 
appeal of the death of his anceſtor. Co. Lit. 1,4. 4. 
Cro. Tac. 217, 218. 

If a condition be annexed to Borough Engliſh or Gavel- 
kind lands, and the condition is broken, the heir at Com- 
mon law ſhall enter; for the condition is a thing of new 
8 and collateral to the land: But when the eldeſt 

C C fon 


8 1 


ſon — the heir ot heirs by cuſtom ſhall enjoy the 


land; for by 


dreach of the condition they are reſtored to 
their ancient 


eſtates. Cyo. Eliz. 204. Plow. 28. O. 
Lit. 11, 12. 


It a man ſeiſed of fee-ſimple lands, as alſo of lands of 
the nature of Gavelkind and Borough Engliſh, acknow- 
ledges a ſtatute, and dies, the heir at law ſhall make the 
ſpecial or cuſtomary heirs contribute in proportion, be- 
cauſe all of them come in as heirs to the land deſcended, 
and are equally chargeable with the debts of the anceſtor. 


ob. 25. Co. Lit. 376. 
4 6 o recognizance or ſtatute, and 


So if A. binds himſelf in 2 
after his death ſome of his lands deſcend to the heir of 
the part of the father, and ſome to the heir of the part 


of the mother, both heirs ſhall be equally charged ; and 
if the conuzee loads one only, he have contribution. 
Co. 13. 4. 


2 C. 25. B. i 

The heir at law 2 by his anceſtor's alienations 
and diſpoſitions, as alſo by his covenants and conditions, 
as far as he hath aſſets ; but if a man covenants, that after 
his death his heir at law ſhall ſtand ſeiſed to the uſe of 
his y ſt ſon, this is void. Hab. 313. per Hobart. 

Alſo if the anceſtor agrees to convey or ſell lands, and 
receives part of the purchaſe-money, but dies before a 
conveyance is executed, and a bill is brought againſt the 
heir, he will be decreed to convey, and the money ſhall 
go to the executor, eſpecially if there are more debts due 
than the teſtator's perſonal eſlate is ſufficient to pay. 2 
Vern. 215. Abr. Eq. 265. 


So if a father conveys to a younger ſon by a defeQive | 


conveyance, and dies, the heir at law in two caſes ſhall 
be compelled to make it 1. Where there is a co- 


venant for further aſſurance, binding the heir; becauſe 


the heir is bound by the covenant. 2. Where there is a 
viſion made by the father in his life-time for the 
eir, or he hath ſuch proviſion by deſcent from the father. 
See 1 Fern. 16. | 255 f 
Alſo the heir at law is bound by a decree obtained 
againſt the anceſtor; which may be carried into execu- 
tion two ways: Iſt, If the decree is enrolled, the party 
may ſue out a ſubpana ſcire faciat againſt the heir, to 
ſhew cauſe againſt the decree : But this is only after an 
enrolment, and not before: And the party muſt, at the 
return of the ſubpœna, ſhew cauſe, if he hath any, againſt 
the decree. 
2dly, The plaintiff may bring his bill of revivor, to 
carry the decree into execution: And this is the ſureſt 
and fafeſt way; for where the decree was obtained 
againſt the anceſtor, and his heir does not claim under 
that title, but by virtue of another title, paramount, 
there the decree can never be carried into exccution 
againſt him; as where an eſtate is decreed againſt a man, 
and his heir inſiſts his father had no title thereto, or was 
only tenant for life thereof, the decree in that cafe can 


never be carried into execution againſt him; he is at 


liberty to controvert the juſtice and validity of that de- 
cree; he may make a new defence from what his an- 
ceſtor did, and vary his caſe as he ſhall be adviſed, and 
the parties go into a new examination of the matter, and 
hear the cauſe De nova, and the court judge whether the 
decree is right or not, and may affirm or reverſe it at 
their pleaſure. | | 

But where one man obtains a decree againſt another 
for a real eſtate, and the party dies before the plaintiff is 
put into poſſeſſion, in that caſe if the heir at law claims 
the eſtate by deſcent under his anceſtor, or a deviſee un- 


der him, he ſhall never controvert the juſtice of the | 


decree, though his anceſtor ſhould have miſtaken his de- 
fence; nor ſhall he be at liberty to make a new de- 
fence, or enter into new proof fo as to overthrow the 
former decree, eſpecially where it appears to the court 
that the decree hath been of an ancient ſtanding. 

Special heir. The iſſue in tail claims per formam dani, 
and as the ſtatute De donis preſerves the eſtate to him, 


his anceſtor cannot grant or alien, nor make any right- | 


ful eſtate of freehold to another, but for term of his 
own life. Lit. ſe. 613. 

It the iſſue in tail be attainted of felony in the life of 
his father, and is pardoned, upon the death of the donee, 
the donor cannot enter ; for though the diſability to take 


H E I 
| by deſcent remains after the pardon, yet the donor car... 
not enter againſt his own gift while there is any iſſue ia 
being; and though the iiſus cannot by reaſon of ſuch 
diſability claim as heir to the donee, yet he may enter 
as a ſpecial occupant, for the gift is ſtill a good deſognatio 


per ſonæ, who ſhall take upon the death of the donee ; but 
then the iſſue muſt take it, ſubject to the charges of his 
father, becauſe he is to take it as the tenant left it, and 
conſequently is to make good all charges which he left 
upon it. _ 557 - Co. 166. 4. 

Cuſtomary beir. A cuſtom in particular I 
the — of deſcent at Common law is — * 
the cuſtom of Gavel-kind, by which all the ſons ſhall 
inherit, and make but one heir to their anceſtor ; but 
the general cuſtom of Gavel-kind lands extends to ſons 
only, but a ſpecial cuſtom, that if one brother dies with- 
out iſſue, all his brothers may inherit, is good. Fide tit. 
Deſcent, tit. Borough Engliſh and Gavel- Kind. Co. Lit. 
140. 2. 
"Dar if 2 remainder of lands of the nature of Gavel- 
kind be limited to the right of heirs of J. S. the heir at 
Common law ſhall take it, and not the heirs in Gavel- 
kind; tor this remainder being newly created, cannot 
be reckoned within the cuſtom. G. Lit. 10. Hop. 31. 
So the cuſtom of Borough Engliſh, that the youngeſt 

ſon only ſhall inherit, is good ; but the — brother 
ſhall not inherit by force of this cuſtom, unleſs there 
' ſhall be a particular cuſtom to that purpoſe alſo. Co. Lit. 
110. 2 Lev. 138. 
Heres faftus. An heres fatlus is only a deviſee of 
lands, being made ſo by the will of the teſtator, and has 
12 other right or intereſt than the will gives him. 3 
Co. 42. a. 

It has been held in Chancery, that ſuch an heir ſhall 
have the aid of the perſonal eſtate in diſcharging ihe debts 
of the teſtator. 1 Vern. 36, 7. | 

But this muſt be underſtood of an heres fafus of the 
whole eſtate, who ſhall have the benefit of the perſonal 


| eſtate, but a deviſee of particular lands ſhall not. Fre- 
ved. Chanc. 3. 5 


2. Of what conditions and covenants of the anceſtor ſhall 
the heir tate advantage ; and by what conditions, covenants 
and contracts of the anceſtor ſball the heir be baund. 


Conditions and covenants real, or ſuch as are annexed 
to eſtates, ſhall deſcend to the heir, and he alone ſhall 

| take advantage of them. 43 Ed. 3. 4. 1 Aud. 55. 

And this is not only where there are expreſs words, 
but alio where there are none; for the law by implication 
reſerves the condition to the heir of the feoffor, Ec. for 

being prejudiced by the diſpoſition, it is but reaſonable 

that he ſhould take the ſame advantage that his anceſtor 
whom he repreſents might. 1 Rel. Abr. 407, 472. 

It a man leifed of lands in right of his wife, makes a 
feoffment in fee upon condition, and dies, and after the 
condition is broke, the heir of the huſband ſhall enter; 
for though no right deſcended to him, yet the title of 
entry by force of the condition which was created upon 

the feoffment, and reſerved to the feoffor and his heirs, 
| deſcended. 8 Co. 43. Co. Lit. 202. a. 336. b. | 

The heir ſhall take advantage of a n:mine p@ne, for 
being incident to the rent, it ſhall deſcend to the hcir, 
being a ſecurity or penalty to engage the payment of the 

rent; whoever therefore has a right to the rent, ought 

in reaſon to have the penalty which is to oblige the te- 

| nant to pay it. Co. Lit. 162. B. v9 

If a man leaſes for years, and the leſſee covenants with 

the leſſor, his executors and adminiſtrators, to repair and 

leave it in good repair at the end of the term, and the 
leſſor dies, Sc. his heir may have an action upon this 
covenant, for this is a covenant which runs with the 
land, and ſhall go to the heir, though he is not named; 
and it appears, that it was intended to continue after the 
death of the leſſor, inaſmuch as his executors, Ec. are 


named. 3 Lev. 92. Lougher ver. Williams. Skin. 308. 
S. C. cited. 1 mY 


— 


denturam ſuam, cujus alt:ram purtem ſigille of the leſſee 


The plaintiff as heir declared, that his anceſtor per in- 


(omitting 
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(omitting fgillat”) bie in curia proferts did demiſe, and 
that ns and to repair, from time to time, 
and to leave in repair, and then ſhewed, that his anceſtor 
died Ame 10 W. 3. and for breach aſſigned quod primo 
Apr. Anno tertio Regine nue, & per 10 Annos ante tunc, 
the ' vremifſes were out of repair; after verdict for the 
plaintiff, it was moved in arreſt of judgment; 1. That 
the word /fcillat” is wanting; 2. That part of the ten 
ears incurred in the life of the anceſtor, and that this 
— 2 hard action; & per Holt Ch. J. the want of ſegil- 
lat? is cured by the verdict and pleading over; 3. If the 
illes were out of repair in the time of the anceſtor, 
and continued fo in the time of the heir, it is a damage 
to the heir, and the jury give as much in damages as 
will put the premiſſes in repair; but hereby no damages 
are given in reſpe& of the length of time they continued 
in decay; but in reſpe& of what it will coſt at the time 
of the action brought to put the premiſſes in repair: 
therefore per decem annos was frivolous ; and he ſaid, that 
this is not a hard action, and good damages are always 
given in theſe caſes, becauſe the damages recovered 
ought to be applied to the repair of the premiſſes. 1 
Salk. 141. Vivian v. Campion. 5 
If A inteoff B. upon condition, that if the heir of 
A. pays to B. &c. 205. then he and his heirs may re- 
enter; this is a good condition, of which the heir of A. 
may take advantage, and yet 4. himſelf never can. Cz. 
Lit. 214. 6. 


J. &. having iſſue three ſons, William his eldeſt, Na- | 


thaniel his ſecond, and Daniel his third; William died in 
the life-time of his father, leaving iffue only a daughter ; 


afterwards the father deviſes the ettatc in queſtion to Arn | 


his wiſe for her life, and after her death to his fon Da- 
niel and his heirs, provided that if Nathuniel doth within 
three months after the death of my wife pay to Danze, 
his executors or adminiſtrators, the ſum of 500 J. then 
the faid lands ſhall come to my ſon Nathaniel and his 
heirs; the wife lived ſeveral years, and during her life 
Nathaniel died, leaving the plaintiff his heir; and the 
wife afterwards dying, the plaintiff brought his bill with- 


in three months after her death, praying, that upon | 


yment of the 5001. he might have a conveyance of 
the eſtate; and the principal point of the caſe was, whe- 
ther this 500 J. being to be paid by Nathaniel within a 
limited time, and he dving before that time came, whe- 
ther his heir at law could now on payment of the money 
make a title to thoſe lands; for it was agreed that he was 
not heir at law to the teſtator; and it was inſiſted upon 
that he could not ; that this was a condition precedent and 
merely perſonal in Nathaniel, who had neither jus in re, 
nor ad rem, and could neither have deviſed or releaſed, or 
extinguiſhed this condition, and being a bare poſſibility, 


and he dying before it was performed, his heir could not | 


make it good; and though the word bers be uſed in the 
deviſe to Nathaniel, yet that is not deſigned to give them 
any eſtate originally, but to denote the quantity of eſtate 
which Nathanel was to take; and for this were cited 


10 Co. Lambet's caſe. Plow. Bret and Rigden. On | 
the other ſide it was inſiſted, that this was like the Com- | 


mon caſe in C. Lit. 205, 219. b. where a feoffment is 
made on condition that the feoffor ſhall before ſuch a 
day, c. there if the feoffor vie before the day, his heir 
may perform the condition, for the reaſons there men- 
tioned ; and that it being ſo at law, it ſhould ſtill be con- 
ſtrued more liberally in equity, where the letter of a con- 
dition is not always required to be ſtrictly performed; and 
for this were cited, 1 Chan. Ca. 89. 3 Chan. Ca. Ber- 


tie and Falbland. That the pombility of performing this | 


condition was an intereſt or right, or /c.ntilla juris, 
which veſted in Nathanic! himſelf, that he ſurvived the 


veſtator; and therefore this differed from Bret and Rig- 


den's caſe, that conſequently ſuch right, poſſibility or in- 
tereſt, deſcended to his heir, and might be performed by 
him; as before the ſtatute De donis, the poſſibility of re- 
verter deſcended to the heir of the donor; for this were alto 
cited, 2 Saund. Purefoy and Rogers. Cro. Car. 358. Cro. 
Fac. 59t. 8 Co. Math. Manning's caſe. The cauſe 
being firſt heard by the Maſter of the Rolls, was thought 
by him a matter of great difficulty, and therefore he ap- 
pointed the counſel to ſpeak to it when the court was 


| 


| 
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full ; aſterwards it was decreed by my Lord Chanceilo:. 
with the aſſiſtance of the Maſter of the Rolls, tex. the 
plaintiff, on Lit. ſec. 334» 335. And my Lord Chan- 
cellor ſaid, that though a condition in ftri®:nefs of law 
was not deviſable, yet ſince the ſtatute of uſes, the de- 
viſee may take benefit by it by an equitable conſtruction. 


c. and that Nathanie/ might have releaſed or extin- 


guiſhed the condition. 3 Bac. Avr. 21, 22. Dich. 5 
Geo. 1. between Marks and Marks, in Chanc. 

As the heir at law is the proper and only perſon, 
who can take advantage of conditions, Ac. arnncxed to 
the real eftate ; ſo ſhall he be bound by all ſuch condi- 
tions, Sc. which run with the land, whether ſuck con- 
ditions were annexed to the eſtate by the origiual teoffor, 
grantor or immediate anceſtor. 1 Rol. Ar. 421. 

If a gift be made in tail on condition, that the donec 
ſhould not diſcontinue, and the donee hath iſſue two 
daughters, and one of them ditcontinues the donor ſhall 
enter and evict them both, becauſe it was the original 
condition annexed to the whole eſtate, that no part of 


it ſhould be diſcontinued. Co. Lit. 165. 


But here we muſt take notice, that neither tenant in 
tail, nor his iſſue can be reſtrained from aliening by fine 
and recovery, though they may he reſtrained from alien- 
ing by feoffment, or other tortious act, which amounts 
to a diſcontinuance. See ESTATE. 

So where one devifed lands to A. and the heirs male 
of his body, provided, that if he does attempt to alicn, 
that then immediately his eſtate ſhall ceaſe, and B. ſhall 
enter, and A. makes a feoffment in fee, and thereupon B. 
enters ; and it was adjudged againſt B. and that the con- 
dition was void, becaulc non conjlat what ſhall be adjudged 
an attempt, and how it ſhould be tried. 1 Vent. 321. 


3 Keb. 787. Piers and Winn. 


And where a condition is annexed to the eſtate given 
to the heir, and which goes in abridgment and reſtraint 
thereof, the tame ſhall in ſome caſes be conſtrued a limita- 
tion; for if it were a condition, nobody could take ad- 
vantage of it but the heir himſelf. Dyer 316. 10 CG. 
41. 1 Fent. 199. | 

As if a copyholder in Borough Engliſh ſurrenders to the 


uſe of his will, and after deviſes to his wife for life, re- 


mainder to his eldeſt fon, paying 40s. to each ot his 
brothers and ſiſters within two years after the death of 


his wife, &c. this is a limitation, and not a condition; 
for if it ſhould be a condition, it would extigguiſh in the 


heir, and there would be no remedy for the money. Cro. 
Elig. 204. Wellok and Hummind. 3 Co. 20, 1. 2 Leon. 


| 234. J. C. 


So where one ſeiſed of lanis in fee, having iſſue two 
ſons and a daughter, deviſed to his youngeſt fon and 
daughter 20 J. apiece, to be paid by his eldeſt fon, and 
deviſed his lands to his eldeſt ſon and his heirs, upon con- 


dition, that if he did not pay the ſaid ſums, that then 


the lard ſhould remain to his youngeſt ſon and daughter 


and their heirs, and dies, the eldeſt fon enters, and does 


not pay the money; and it was adjudged, that the 
youngeſt ſon and daughter ſhould have the land; for 
firſt, This deviſe to the eldeſt fon and heir, being no 
more than what the law gave him without deviſe, was 
void; 2dly, It this ſhould be a condition it would be 
defeated by the deſcent upon the eldeſt fon, who was to 


| perform it 3 therefore 3dly, It was held to be 4 deviſe to 
the eldeſt fon only, or no longer than till he failed to 


pay the ſaid ſums, and then to the youngeſt fon and 
daughter which gives them the land by way of limita- 
tion, upon his failing to pay the faid fums. Cro. Eli. 
$33» 919. Mor 644. fl. 891. Ney 51. Haynſworth 
_— adjudged. Yaugo. 271. 2 Med. 26. S. C. 
cited, | 
One deviſes lands to A. his heirs at law, and deviſes 
other lands to B. in fee, and if 4. moleſt B. by ſuit, or 


otherwiſe, he ſhall loſe what is deviſed to him, and it 
| ſhall go to B. and dies; A. enters into the lands deviſed 
to B. and claims; and it was held, 1. That this was a 


ſufficient breach to give title to B. 2. That if this ſhould 
be a condition it would by the deſcent thereof be merged 
and defeated ; therefore it was held to be a limitation, 


which determined the eitate of A. and caft the poſſeſ- 


on 


3 


ſion upon B. without entry. 2 Mad. 7. Sbuttletuerth 


and Barber. | : 
But wherever the anceſtor makes a conveyance or diſ- 
poſition on condition, which goes in reſtraint and abridg- 
ment of the eſtate of the heir, he muſt have notice of it; 
for having a good title by deſcent, he is not obliged to 
take notice of ſuch condition at his peril, as others mult 
do. 8 Co. France's caſe. 5 
As where A. ſeiſed of lands in fee, and having iſſue 
only one daughter named B. by leaſe and releaſe conveys 
his lands to the uſe of himſelf, ard after his death to the 
ule of B. in tail, provided ſhe married, with the conſent 
of the truſtees, or the major part of them, ſome perſon 
of the family and name of Fitzgerald, or who ſhould take 
upon him that name immediately after the marriage ; but 
if not, then the truſtees to raiſe a portion out of the ſaid 
lands for B. and the lands to remain to C. afterwards 
4. dies, and B. marries one who neither was, nor took 
upon him the name of Fitzgerald; and the only point 
which judgment was given was the want of notice 
in B. of the ſettlement, without which being heir at law, 


cio to take notice of the condition. 3 Med. 28. 1 
. 809. Mallon and Fitzgerald. N 
3. What aftions may an beir commence and proſecute in 
right of bis anceſtor ; and where an heir ſball be bound to 
anſwer his anceſtor*s debts and contracts. 


It is clear that the heir may bring any real action droi- 
tural, in right of his anceſtor, but cannot regularly bring 
any perſonal action, becauſe he has nothing to do with 
the aſſets or perſonal contracts of his anceſtor. Co. Lit. 
I 


Alſo if an erroneous judgment be given againſt the 
_ anceſtor, by which he loſeth the lands, the heir may 

— a writ of error. 

Godb. 337. 3 | 

And if one hath lands on the part of his mother, and 
loſeth by erroneous judgment, and dies, the heir of the 
part of the mother ſhall have the writ of error. 1 Leon. 

261. 2 Sid. 56. 

So the younger ſon, when intitled to the land by the 
cuſtom of Borough Engliſh, ſhall bring the writ of 
error, and not the heir at Common law, for this remedy 
deſcends with the land. Owen 68. 1 Leon. 261. 4 
Lean. 5. adjudged ; and fee Bridgm. 71. 

So if there be an erroneous judgment againſt tenant in 
tail female, the iſſue female, and not the ſon, ſhall bring 
a writ of error. Dyer go. 1 Lean. 261. 1 Rell. Abr. 
747 

80 if a man ſettles land to the uſe of himſelf and the 
heirs of his body, the remainder to his own right heirs, 
and dies, leaving iſſue only a daughter, who levies a fine, 


couſin and collateral heir to the daughter, yet he ſhall ne- 
ver reverſe the fine, for there could no right deſcend to 
him from the daughter, becauſe ſhe had but an eſtate- 
tail, which determined by her death without iſſue ; and 
it does not appear that the remainder in fee was in the 
daughter as right heir; wherefore F. S. ſhall not reverſe 
the fine, quia de non apparentibus & non exiſtentibus cadem 
eſt ratio, eſpecially in a court of judicature, where the 
judges can take notice of nothing that does not come 
judicially before them, and appear in the pleading. Dyer 
89. Cre. Eliz. 469. * Lev. 36. 

If F. S. binds himſelf and his heirs in a bond, and 


makes his will, and his heir at law executor, and dies, 
leaving lands which deſcended to his heir, yet he ſhall 
not have a writ of error as heir, for he is not privy to the 
judgment ; and when an extent is made upon him, it is as 
tertenant, but after the lands are taken in execution, he 


may have a writ of error. Styl. 38, 39. White and | 


Thomas ; per Roll. 
Alſo the heir at law may, in right of his anceſtor, 
maintain an action of debt for rent reſerved on a leaſe 


made by his anceſtor, for the rent is part of the lands, | 


1 Roll. Abr. 747. Dyer 90. 


and incident to the reverſion ; but for arrears of tent 


— 


— 


_ — 


bolt 200. Cro. Fac. 367. 
and ſo having a title by deſcent, ſhe was not bound ex | 
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incurred in the life-time of the anceſtor, neither the heir 


nor the executor could by the Common law maintain an 


action; for as to the heir, they were conſidered as part 


of the perſonal eſtate, and as to the executor, he could 


not repreſent his teſtator as to any contracts relating to 
the freehold and inheritance. 11 H. 6. 15. 19 H. 6. 
41. C. Lit. 162. 3. But now by the 32 H. 8. cap. 
37. an executor may maintain an action of debt for ſuch 
arrears ; for which fee tit. Debt. 

If a nobleman, knight, eſquire, Sc. be buried in a 
church, and have his coat of arms, and pennens with his 
arms, and ſuch other enſigns of honour as belong to his 
degree, ſet up in the church, or if a grave- tone or 
tomb be laid or made, &c. for a monument of him; in 
this caſe, albeit the freehold of the church be in the par- 
ſon, and that theſe be annexed to the freehold, yet can- 
not the parſon, or any, take them or deface them, but 
he is ſubje& to the heir and his heirs, in the honour and 
memory of whoſe anceſtor they were ſet up. Co. Lit. 
18. 3. For this ſee 1 Roll. Ar. 625. Ney 104 Gad- 
2 Bulſir. 15 1. | | 

Where the anceſtor binds himſelf and his heirs in an 
obligation, the obligee may ſue the heir or executor, or 
the adminiſtrator of the executor, at his election, and 
may have execution of the land deſcended to the heir ; for 
the Common law having allowed the action cf debt 
againſt the heir, he could have no benefit by the action, 
unleſs he were permitted to have execution of the lands 
which deſcended to the heir. Plow. 441. 3 Co. 12. 4. 
Cro. Fac. 450. 1 And. 7. 

But the body of the heir is protected, for it would 
be moſt unreaſonable to ſubject the heir to the payment 
of his anceſtor's debts, any farther than to the value of 


the aſſets deſcended. Dyer 81. pl. 62. 207. pl. 15. Moor 


pl. 203. Co. Lit. 103, 290. 
Alſo the heir muſt be expreſsly named, otherwiſe he 
is not chargeable, and the reaſon why the heir is not 


| chargeable in this caſe, as the executor in caſe of a 
bond entered into by the teſtator, without being named, 


is this ; by the Common law only the goods and chattels 
of the debtor, and the annual profits of the land as they 
aroſe, and not the land itſelf, were liable to execution 
for debt or damages, becauſe theſe being the ſecurity 
the creditor depended upon, they were liable in the hands 


of his repreſentative or executor, as well as in the hands 


of the debtor himſelf; and hence it was, that the exe- 
cutor was bound by the debt of the teſtator, fo far as 


he had chattels or aſſets, tho? he was not named in the 


contract; but the land was not liable to execution, be- 
cauſe it was preſerved from the perſonal contracts and 
engagements of the tenant, that he might be the better 
able to anſwer the feudal duties to the lord, which were 
the life and ſupport of the government ; and therefore 


the land not being originally liable to the demand in 
and dies without iſſue, and F. S. brings a writ of error as | 


the hands of the obligor, muſt be much leſs liable in the 
hands of the heir, who was not comprehended in the 
contract. 2 5 19. Plowd. 440. Hab. 60. 

But if A. had granted, for him and his heirs, to B. and 


his heirs, ſuch a rent out of his lands; in this caſe, the 


heirs being comprehended in the contract, are bound to 
make good the grant, ſo far as they have aſſets by deſcent 
from the grantor; and this was allowed at Common law, 
becauſe the grantee of the rent had the land originally in 
view for his ſecurity; and by the grant itſelf having it 
in his power to deſtrain the land for the rent, it was 
equal to the heir, whether the land do anſwer the rent 


: 1 8 | by diſtreſs, or by an execution upon a judgment in a writ 
thereupon judgment is obtained againſt J. S. and J. S. 


of annuity. 1 Roll. Abr. 226. Popham 87. Hab. 58. 
Dyer 344. b. Co. Lit. 144. 6. 

If the anceſtor bind himſelf in a ſtatute, recogni- 
Zance, Oc. the heir is liable not only as tertenant, but 


alſo as heir, otherwiſe he could not have his age ; and 


cannot oblige a purchaſer, whether for valuable conſi- 
deration, or without, to contribute, but one heir may 
oblige another to contribute; as if a man ſeized of two 
acres, the one deſcendible, according to the courſe of the 
Common law, the other in Borough Engliſh, acknowledge 
a ſtatute, Ec. the heir at law ſhall oblige the Borough 
Engliſh to contribute: So one coparcener ſhall oblige the 

other 


u 


other to contribute; or ir the conuzor had lands, ſome 


deſcendible to the heirs of the father, and ſome deſcen- 
Able on the heirs of the mother, the heir on the part of 
the tacher hall compel the heir on the part of the mother 
to „ & fic vice verſa. 3 Co. 12. Sir William 
s Cale. "EL. | 
IT Common law, if the heir before an action 
brought againſt him had alie ned the aſſets, the obligee 
was without any remedy ; but if he only aliened, hanging 
the writ, the lands, which he had by deſcent at the time 
* < of this doQtrine, that the lien ſhall have 
relation to the time of the original purchaſed, it hath 
been adjudged, that if there had been two creditors to 
J. S. whoſe heir is bound, viz. A. and B. and A. files 
an original in C. B. and hath judgment thereon, Trin. 
Term 2 Fac. 2. by default, and thereupon a general 
elegit iſſues againſt all the lands of the heir, and a moiety 
thereof is delivered to A. B. on a bill filed in B. R. 
x & 2 Fac. 2. has a ſpecial judgment againſt the aſſets 
confeſs'd by the heir, _ = 3 Jar. 2. tho” wy 
judgment be ſubſequent to A.'s, yet it appearing that his 
bill or original was filed before FOE 2 ſnall 
have relation thereto, and therefore he muſt be firſt ſatiſ- 
fied. Cartb. 245. 

So it ſeems in the above caſe, that tho? A.'s ju:lgment 
had been on an original actually filed before B.'s that B. 
mult have been preferred, becauſe his judgment was ge- 
neral againſt the heir, and the execution a general and 
common execution by elegit, and not againſt the aſſets 
only by way of extent; and therefore ſuch a general judg- 
ment will not operate by way of relation to the original, 
but binds only as in wo gee ag from the time of th 
judgment given. Carth. 246. Fer. cur”. | 
* to prevent the wrong and injury to creditors by 
alienation of the lands deſcended, c. by the 3 & 4 W. 
& M. cap. 14. it is enacted, « That in all cafes, where 
any heir at law ſhall be liable to pay the debt of his an- 
ceſtor, in regard of any lands, tenements or hereditaments 
deſcended to him, and ſhall ſell, alien, or make over the 
ſame before any action brought or proceſs ſued out againſt 
him, that ſuch heir at law ſhall be anſwerable for ſuch 
debt or debts in an action or actions of debt to the value 
of the ſaid land fo by him fold, aliened, or made over; 
in which caſes all creditors ſhall be preferred, as in actions 
againſt executors and adminiſtrators, and ſuch execution 
ſhall be taken out upon any judgment or judgments ſo 
obtained againſt ſuch heir to the value of the ſaid land, 
as if the ſame were his own proper debt or debts; ſaving 
that the lands, tenements and hereditaments bona 
aliened before the action brought, ſhall not be liable to 
ſuch execution.” | 

Provided, That where any action of debt upon any 
ſpecialty is brought againit any heir, he may plead riens 
per diſcent at the time of the original writ brought, or 
the bill filed againſt him; any thing herein contained to 
the contrary notwithſtanding. And the plaintiff in ſuch 
action may reply, that he had lands, tenements or here- 
ditaments from his anceſtor before the original writ 
brought, or the bill filed : And if, n iſſue joined 
thereupon, it be found for the plaintiff, the jury ſhall 
inquire of the value of the lands, tenements or heredita- 


at 


r 

of or concerning any manors, meſſuages, lands, tene - 
ments or hereditaments, or of any rent, profit, terin, or 
charge out of the ſame, whereot any perſon or perton3 

the time of — or their deceaſe ſhall be ſeiſed in 
-ſimple, in ion, reverſion or remainder, or have 
power. to diſpoſe of the fame by his, her, or their laſt 
wills or teſtaments, ſhall be deemed and taken (only as 
againſt ſuch creditor or creditors as aforeſaid, his, her, 
and their heirs, ſucceſſors, executors, adminiſtrators and 
aſſigns, and every of them, ) to be fraudulent, and clearly, 


or concerning 


| 


* 


N 
| 
þ 


| 


| 


| 


abſolutely, and utterly void, fruſtrate, and of none effect; 
(any pretence, colour, feigned or preſumed conſideration, 
or any other matter or thing to the contrary notwith- 
ſtanding.) . | | 
And bs the ments that ſuch creditors may be enablcd 
to recover their ſaid debts, it is further enacted, That 
in the caſes before mentioned every ſuch creditor ſhall and 
may have and maintain his, her, and their action and 
actions of debt upon his, her, and their ſaid bonds and 
ſpecialties, againſt the heir and heirs at law of fuch obligor 
or obligors, and ſuch deviſee and deviſees jointly, by vir- 
tue of this act; and fuch deviſee or deviſees ſhall be liable 
and chargeable for a falſe plea by him or them pleaded, 
in the ſame manner as any heir ſhould have been for 
falſe plea by him pleaded, or for not confeſſing the lands 
or tenements to him deſcended.” | 
« Provided, That where there hath been or ſhall be 
any limitation or appointment, deviſe or diſpoſition of 
any manors, meſſuages, lands, tenements, 

or hereditaments for the 1aifing or payment of any real 
or juſt debt or debts, or any portion or portions, ſum or 
ſums of money for any child or children of any perſon, 
other than the heir at law, according to, or in purſuance 
of any marriage-contract or agreement in writing bona 


fide made before ſuch marriage, the fame, and every of 


them, ſhall be in full force, and the ſame manors, met- 
ſuages, lands, tenements and hereditaments, ſhall ard 
may be holden and enjoyed by every ſuch perſon or per- 
ſons, his, her, and their heirs, executors, adminiſtrators 
and aſſigns, for whom the ſaid limitation, appointment, 
deviſe, or diſpoſition was made, and by his, her, ard 
their truſtee or truſtees, his, her, and their heirs, exe 
cutors, adminiſtrators and for ſuch eſtate or in- 
tereſt, as ſhall be ſo limited or appointed, deviſed or diſ- 
poſed, until ſuch debt or debts, portion or portions ſhall 
be raiſed, paid, and fatisfied ; any thing contained in this 
act to the contrary notwithſtanding.” | 

And it is further enacted the ſtatute, ©* That 
all and every deviſee and deviſees made liable by thi; 
act, ſhall be liable and chargeable in the ſame manner as 
the heir at law, by force of this act, netwithſtanding il. e 
lands, tenements and hereditaments to him or them dc- 
viſed, ſhall be aliened before the action brought. 

In the conſtruction of this ſtatute it hath been holden, 


| that tho? a man is prevented thereby from defeating his 


creditors by will, that yet any ſettlement or diſpoſition 
he ſhall make in his life-time of his lands, whether vo- 
luntary or not, will be good againſt bond creditors ; for 
that was not provided againſt by the ſtatute, which only 
took care to ſecure ſuch creditors from any impoſition, 
which might be ſuppoſed in a man's laſt 2 z but if 
he gave away his eſtate in his life-time, this prevented the 
deſcent of ſo much to the heir, and conſequently took 


ments ſo deſcended, and thereupon judgment ſhall be 
given, and execution ſhall be awarded as aforefaid : But 
if judgment be given againſt ſuch heir, by confeſſion of 
the action without confeſſing the aſſets deſcended, or upon 
demurrer, or nibii dicit, it ſhall be for the debt and da- 


away their remedy againſt him, who was only liable in 

reſpect of the lands deſcended ; and as a bond is no lien 

V hatſoever on lands in the hands of the obligor, much 

leſs can it be fo when they are given away to a ſtranger. 
Br. Eg. 149. Furſlaꝛv v. Weedon. 


mages without any writ to inquire of the lands, tenements 
or hereditaments ſo deſcended. 

Alſo if, before this ſtatute, the anceſtor had deviſed 
away the lands, a creditor by ſpecialty had no remedy 
either againſt the heir or deviſee. Mr. Eg. 149. 

But now, by the ſaid ſtatute 3 & 4. V. 3. cap. 14. re- 
citing that ſeveral perſons having by bonds or other ſpe- 

cialties bound themſelves and their heirs, and having af- 
terwards by will diſpoſed of their lands, with an intent to 


In debt againſt an heir, who pleaded riens per diſcent 
on the day of the bill, the plaintiff replied ſpecially, that 
the obligor (father of the defendant) died on ſuch aday, 


and that the defendant (after the death of his father) and 


before the day of the bill, viz. on ſuch a day, which 


was a day after the death of the obligor, had lands by 
deicent from his father in fee-fimple, unde prædict (the 


plaintiff) de debito prædicto ſatisfeciſſe potuit, viz. apud | 
H. pradifP, & bac parat” eſt verificure, unde petit judi- 


defraud their creditors; it is enaQted, „ That all wills | 


cium, according to the above ſtatute. To this the defen- 


and teſtaments, limitations, difpoſitioas, or appointments, 
VorL. II. No. 37. 


ö made a frivolous rejoinder; and thereupon the 
. Dad 


plaintiff 


HE 1 


plaintiff demurred. The queſtion was, If ihe replication 


Was in purſuance ot the ſtatute; for it was ob- 
Ta. . ill, becauſe the plaintiff had put the 


value of the lands in iſſue by theſe words, unde, c. de 
debito prædicio ſetisfeciſſe potuit, which ought to have 
been omitted ; becauſe the ſtatute is expreſs, that after 
the iſſue joined the jury ſhall inquire of the value, ſo that 
it is matter of inqueſt only ex officio, and not to the 
point of the iſſue ; and by this ſtatute the plaintiff is 
only to recover pro tanto againſt the defendant with re- 
to the value of ſuch aliencd aſſets, and is not to 

have a general judgment againſt the heir, as at Common 
law upon a falſe plea ; ſed per cur. upon debate, this 
replication was held good, and as it ought to be, and 


that if unde, Ec. de debito prædicto ſatisfeciſſe potuit had | 


been left out, it might have been a good cauſe of objec- 
tion ; for the ſtatute doth not give occaſion to alter any 
more of the form of the replication common in ſuch 
caſes, but only as to the time concerning aſſets by 
deſcent ; and the concluſion, which (before the ſtatute) 
was to the country, muſt now be with an averment 
only, becauſe the defendant may have an oppoitunity to 
anſwer the new matter alledged in the replication. Carth. 
35. Redſbaw and Heſiber adjudged, 5 Mad. 1 22. S. C. 


adjudged, and that the ſtatute was made not to create, | 


but to prevent difficulties in pleading. : | 
It ſeems that neither before nor ſince this ſtatute the 
executor or adminiſtrator of the heir are liable ; for the 


of the heir is not chargeable, but with reſpect to 


the land; and if before the ſtatute, the heir had aliened 
before action brought, he ſhould not be charged for the 
profits he received ; which is evident from the plea of 
riens per diſcent the pay of the writ purchaſed ; much les 
could his executor, nor can he yet, unleſs ſome ſtatute 
make him ſo: For an executor is but 25 nature 1 + 
truſtee for the perſonalty, and not at all privy to the 
inheritance. Fe 32 Car. 2. in C. B. between Baron 
WWefton and Danby adjudged. 3 Bac. Abr. 28. 
there be judgment in debt againſt two, and one 
dies, a ſcire facias lies againſt the other alone, reciting 
the death, and he cannot plead that the heir of him that 
is dead has aſſets by deſcent, and demand judgment if he 
ought to be charged alone: For at Common law, the 
charge upon a judgment being perſonal ſurvived, and the 
ſtatute of eſtm. 2. that gives the elegit, does not take 
away the remedy of the plaintiff at Common law, and 
therefore the party may take out his execution which 
way he pleaſes; for the words of the ſiatute are fit in 
_ eleflione: But it he ſhould, after the allowance of the 
writ, and revival of the judgment, take out an elcgit 
to charge the land, the party may have remedy by ſug- 
geſtion, or elſe by audita querela. 1 Lev. 30. Raym. 
26. 1 Keb. 92. S. C. Edfar and Smart. 
If there be a ſequeſtration for a perſonal duty againſt 
the anceſtor where the heir is not bound, and the defen- 


dant dies, there is an end of the ſequeſtration, and it 


cannot be revived againſt the heir; becauſe neither the 
heir nor the lands are bound by ſuch decree: But if the 
decree were upon a covenant that bound the heir, and the 
defendant died, ſuch decree might be revived dy ſubpœna 
ſcire facias againſt the heir to ſhew cauſe againſt the de- 
| cree, if the decree be inrolled of record, or it not, by 
bill of revivor ; and when revived againſt heir and exe- 
cutor (which is the uſual and regular way,) the ſequeſ- 
tration alſo will be revived on motion, if, upon coming 
into court, cauſe is not ſhewn why the decree ſhould not 
be revived: And in this caſe it hath been reſolved, that 
the decree ſhould have the fame authority to bind the 
perſonal aſſets as a judgment at law, and therefore ſhall 
go pari paſſu to be paid off and diſcharged ; but the lien 
of the judgment. upon lands came in by the ſtatute, 
which only gives an elegit for a moiety of the land in ſa- 
tisfaction of the debt, and therefore that could give no 
authority to lay a ſequeſtration on the real eſtate for a 


mere perſonal duty, where the heir is not bound in the | 


covenant. - 1 Fern. 143. 3 Lev. 355. 2 Vern. 37, 
88-9. 


K E 1! 
4. What ſball be aſſets in the hands of the heir. 


| Where the anceſtor binds himſelf and his heirs, all lil 
lands of freehold, and which deſcend in fee-fimplc, are 
aſſets by deſcent, and ſhall be liable, as far as they extend, 
to anſwer the anceſtors obligations. See Bro. tit Aſſe;s. 
Fit. tit. Aſſets. 1 Rl. Ar. 269. tit. Aſſets. See AssEk TS. 

A reverſion after a leaſe for years made by the anceſtor 
is preſent aflets, fo that the heir cannot plead riens per 
diſcent in delay of execution of the rent and reverſion, 
though the plaintiff cannot have benefit of the reverſion 

till the leaſe be determined. 1 Salk. 354-5. Fareſl. 42. 
2 Mad. 50—51. FEltrn's Plead. 320. 

So a reverſion expectant upon the determination of an 
| eſtate for life is quaſs aſſets, and ought to be pleaded ſpe- 
cially by the heir, and the plaintiff in ſuch caſe may take 
judgment of it cum acciderit. Carth. 129. per Holt. 

But a reverſion in fee ex peſtant upon an eſtate- tail is 

; not aſſets, becauſe it lies in the will of the tenant in tail 
to dock and bar it at his pleaſure. 6 Co. 58. 1 Rel. 
; Abr. 269. | 
| It A. hath iſſue B. and C. ard conveys lands to the 
' uſe of himſelf for life, the remainder to B. in tail male, 
the remainder to his own right heirs, and A. dies, and 
the reverſion deſcend to B. his fon, and B. dies ſeiſed, 
and tae reverſion deſcends to his ſon, who dies without 
iſwe, fo that the tail is ſpent, and C. enters, theſe lands 
ſnail be aſſets to anſwer the debt of his father. Curib. 
127. 3 Lev. 286. 3 Mad. 253. S. C. Kellow ver. Rotuden. 
Ihc lands, as has been obſerved, muſt deſcend to the 
heir; and therefore it was formerly held, that if he took 
by purchaſe, as if the teſtator deviſed them to him, pay- 
ing fo much, cr it he deviſed lands to one of the two, 
and his heirs at law jointly, that thoſe lands were not 
aſſets ; but if he deviied one part to A. another to B. 
and another to his heir at law, this third part was aflets. 
Cra. Eliz. 431. 2 Mad. 286. 
By the ſtatute of frauds and perjuries (29 Car. 2. c. 3.) 
it is enacted, That if lands came to the heir by reaſon ef 
a ſpecial occupancy, they ſhall be chargeable in his hands 
as aſſets by deſcent, as in caſes of lands in fee ſimple, 
and in caſe there be no ſpecial occupant thereof, it ſhail 
go to the executors or adminiſtrators of ihe party that 
had the eſtate thereof by virtue of the grant, and ſhall 
be affets in thcir lands. 

Alſo by tlie d, Hatute, par. 10. t. where lands 
are ſettled in trill, un deſcend in fee to the heir of ce/- 
| tuy gue truſt, the lar ie ſhall be aſſets in the ſame man ner 
as lands in poſſeſſion, but he ſhall not, by reaton of any 
plea or other matter, be chargeable to pay the cordem- 
nation out of his own eftate. Vid. 2 Vern. 248. 

An equity of redemption of an inheritarce is aſſets, 
for the heir having a right in ecuity, that ought in equity 
| to be liable to ſatisfy a bord debt. 4 Chan. Ca. 148. 
| Tenant in tail ſuffers a recovery to let in 2 mortgage 
| of 500 years, and then limits the land to the old uſes, 
| and makes his will, and devites all his lands for the pay- 
ment of his debts; the redemption was limited to him, 
| his heirs and aſſigns; and the court thought that the 
| equity of redemption of this mortgage ſhould be aſſets to 
ſatisfy creditors, or a ſubſequent grantee of an annuity. 
Preced. Chan. 39. Faſſet and Auſtin. 

A right without any eſtate in poſſeſſion, reverſion or 
; remainder is not aſſets till it be recovercd and reduced in- 
to poſſeſſion. 6 Co. 58. 
| For mare learning on this ſubjef, ſce 14 Vin. Abr. and 
2 Bae. Abr. tit. Heir. 
| HEIR APPARENT. See Hin. 
| HEIRESS, IE a female heir to a perſon, having an ci- 
tate of inheritance in lands; where there are ſeveral 
| joint female heireſſes, they are called coheireſſes. Stea!- 
ing an heireſs, and marrying her againſt her will, where 
felony, ſce MARRIAGE. | 
HEIR-LOOM, (of the Saxon beter, i. e. heres, and 
leome, i. e. membrum ) Ihe word by time hath a more gene- 
ral ſignification than at firſt it did bear, comprehending all 


| implements of houſhould, as tables, preſſes, cupboards, 


bedſteud:, 


T 
bed | wainſcot, and ſuch like ; which, by the cuf- 
tom of — countries, having belonged to pu during 


certain deſcents, are never inventoried after the deceaſe of | 


the owner, as chattels, but accrue to the heir with the 
houſe itſelf by cuſtom. Spelman ſays of it, Omne uten- 


file robuſtius qued ab edibus non facile revellitur, ideoque ex | 


more quorundam lacorum ad heredem tranſit, tanquam mem- 
brum hereditatis. And Co. on Litt. fol. 18. lays, Con- 
tudo bundredi de Stretford in Com. Oxon. eſt quod be- 
redes tenementorum infra hundredam prediftam exiſten. paſt 
martcm anteceſſorum ſuorum habebunt, Sc. principalium, 
Anglice Heyre- loom, viz. de quidam genere catallorum, 
utenſilium, &c. optimum plauſtrum, optimam carucam, op- 
- timum cypbum, &c. Cowell, edit. 1727. 
A lady brought a bill in the King's Bench againſt a 
on for taking unam tunicam vocatam a coat-armour and 
pennons, with the arms of Sir Hugh Ich her huſband, 
and a ſword in the chapel where he was buried; and the 
on claimed them as oblations, and therefore that they 
did belong to him; and there tis holden, that if one ule 
to ſit in the chancel, and hath there a place, the parſon 
can't claim his carpet, livery and cuſhion as oblations; 
neither ought he to have the ſaid things; for that they 
were hanged there in honour of the deceated ; and there- 
fore by the ſame reaſon, though a grave-ſtone, coat of 
armour, tomb, Cc. are annexed to the frechold of the 
parſon, yet in regard the church is free to all the inhabi- 
tants for burying, the parſon can't take them. And the 
Ch. J. faid, that the lady might have a good action du- 
ring her life, in the caſe aforeſaid, becauſe ſhe herfelt 
cauled the ſaid things to be ſet up there, and after her 
death, the heir to the deceaſed ſhall alſo have his action, 
becauſe (as the book ſays) they were hanged there for 
the honour of his anceſtor, and therefore they are in na- 
ture of heir-looms, which by the Common law belong 
to the heir, as being the principal of the family. The 
like law of a grave-ſtone, tomb, and the like. 12 Rep. 
104. in Cirven's caſe, cites it as 9 H. 4. 14. Dame 
Wiche"s calc. 


And this agrees with the laws of other nations, Barth». | 


Cuſſaucus, 2 13. concl. 29. Aclian. dat. ft aliquis arma 
in aliqus loco paſita delcat, ſive, Ec. and in 21 Ed. 3. 
48. In the bithop of Curliſſe's cafe, it appeared, that the 
ornaments of the chapel of a preceding biſhop do belong 
to the ſucceeding biſhop, and are merely in ſucceſſion, 
although other chattels, in cafe of a ſole corporation, do 
belong to the executors of the decealed party, and ſhall 
not go in ſucceſſion ; ſo in the other caſe, things erected 
in th: church for the honour of the dead perſon, ſhall 
go to his heirs, as heir-looms, as in manner ct an in- 
heritance. 12 Rep. 105. in Carven's caſe. 

Trover by plaintiff admin:frator cum teflamento annexo 
of the late Lord Petre againit the wife of the firſt exe- 


cutor for a necklace of pearl, ſaid to have been in the | 


tamily tor many generations, and worn as a perſonal or- 
nament by the Lad y Petre for the time being, or for de- 
fault of ſuch, by the Lady Dowager pra fempore; and to 
prove the property, an ancient inventory made by the 
defendant's huſband, being executor of the Lord Petre, 
now inteſtate, being found among the ancient evidences 
of the family, was allowed; tor the mentioning this 
necklace in it ſhews he did not claim it in his own right, 
and none but a madman will inventory more aſſets than 
he has; and though it the queſtion were, whether my 
Lord Htre were proprietor, or not, he himſelf could 
not be witneſs; yet the executor, by inventorying it, 
charged himſelf with it as affects, and there it ſhall be 
taken as ſuch ; and per Halt Ch. J. the wearing of a 
pearl is a converſion ; and goods in groſs cannot be an 
heir-loom, but they mult be things fixed to the tree- 
hold, as old benches, tables, Sc. Puſch. 13 IV. 3. B. 
R. 12 Md. 519, 520. Lord Petre v. Fleneaye. 

HEL.FLING, A brats coin among the Sax4ns, equi- 
valent to our half-penny. | 

HELM, "Thatch or ſtraw. Cell, edit. 1727. 

HELOWE-WALL, Tuc Hel wall or end-wall, that 
covers and defend the reſt of the building. From Saxon 
helan, to cover or heal; whence a thatcher, ſlater or tiler, 
who covers the roof of a houte, is in the weſtern parts 
called a hellier —— ufig ei lem Domine pre quodam he- 


H E R 
 lowe-wall unius damus apud Carthyngton annuattm 1 1 den. 
| Paroch. Antiq. p. 573. See Kennet's Gloſſary. 

HEMP AND FLAX. Every perſon occupying 60 
acres, to ſow one rood with hemp or flax, 24 H. 8. c. 4. 
5 El. c. 5. ſed. 29. | | 
Shall not be watered in any running ſtream or common 
pond, 33 H. 8.c. 17. | 

Foreigners uſing the trade of dreſſing flax, Fc. io en- 
oy the privileges of ſubjects, taking the oaths, Sc. 15 
Car. 2. © 15. ſed. 3» 4+ | 

Duties on hemplecd, and yarn of flax or hemp impe1- 
ted, 2 y* & M. e. 2. c. 24. ſed. 31, 32. 4 /. 
| c. 5. feet. 2. | | 
| The tithe of hemp ard flax aſcertained, 3 . I. 
c. 3. 11 C12 V. z. c. 16. 
| Flax or hemp may be imported from [re/and duty free, 

728 V. z. c. 30. 1 Am. ſt. 2. c. 8. 
Penalty on workmen imbezling it, 1 Arn. „. 2. 


c. 18. 
Bounty on the importation of hemp from the planta- 
tions, 3 & 4 Ann. c. 10. 


Hemp water rotted, c. from the plantations, free 
from duties, 8 Ges. 1. c. 12. 

VUncdreſſed flax may be imported duty free, 4 Geo. 2 
c. 27. | 

Medium ot the duties on rough fax, Ec. for; tears, 
to be an annual charge on the aggregate fund, 4 Cez. 2. 
c. 27. ſect. 6. N | i 

No drawback on the re- exportation of unwrought 
hemp to the plantations, 4 Geo. 2. c. 27. /. 

Againſt frauds in manufactures of hemp, flax, Sc. 
[22 Gon. 2.6. 27. | : 

Bounty on the importation of hemp an.] rough flax 
from America, 4 Geo. 3. c. 26. | 

HENCHAIAN, . Qui equa innititur bellic-/; , from the 
German beng /, a war-horſe) With us it fig nifics one 
that runs on foot, attending upon a perſon of honuur or 
worſhip. Hat. 3 Ed. 4. cap. 5. and 24 Hen. 8. cap. 
13. It is written benxman, An. 6 Hen. 8. cap. 1. 
HENEDPENNY, A cuſtomary payment of money 
inſtead of hens at Chriſtmas : From the Saxon hen, gallina 

and penning, denarius. Sint quieti de chevagio benedpeny, 
& buckflall & triſtris, &c. Monaſt. 2 tom. 827. In a 
charter of Edu. 3. confirming many privileges to the 
| priory of Pulton,' 25 Ed. 3. Aiieti ſent de - fen- 
geidis, hornegeldis, & penygeldis, & then-dirypeny, bundre- 
diser, & de mcſkennyng, & de chevagia, & henedp+ry, 
2 Pucft ail, i * 1 Mon. Ang. tom. 2. Pag. 327. 
a. Du Freſne thinks it may be benpeny, gallinugium, or 4 
compoſition for eggs. But poſſibly it is miſpi inted he- 
| nedpeny for he ved- peny, or kead-fpeny. Cowell, edit. 1 . 
HENEW ARD, A duty to the ing in Cambrutgeſhire. 

Domeſday. 

HENGHEN, (Saxon b-ngen) A prifon, gaol or houſe = 
of correction. Si quis amicis deſtitutus, vel alien gend, ad 
| tantum laborem ventat, ut amicum non hateat, in prima ac- 
cuſatione ponatur in hengen, & ibi ſuſtineat duncc ad dei 
judicium vadat. LL. Hen. 1. cap. 65. 

HENG WTTF, Significat quietantiam miſeric:rdice de 
 latrane ſuſpenſo abfque conſederatione. Fleta, lib. 1. cap. 

7. See Haxkwir. | | 

HEORDFESTE, The fame with husfeflane, i. e. the 
maſter of a family: Frem the Saxon beorphfeſt, i. e. fixed 
to the houte or hearth : Nox fit aligua liberorum refitu- 
| dine dignus, fit heordfeſte, fit folgarius, fit inbundreds © 
in plegis conſlitutus. Leges Canuti, cap. 40. See Heu- 
3 3 | 

HEORDPENNY, O/:m Romerſcot & paſlea Peter- 
pence : From the Saxon hearth, focus, and pening, denurius. 
See PETERPENCE and RoMESCOT.—-Omnis heordpeni 
reddat ad feſlum S. Pitri, & qui nan per ſalveret ad ter mi- 
num illum deferat eum Ramæ. Leges Edgari Regis, cap. 
5. apud Bromptonum. 

HEFRAI.D, HFRALT, or HAROLD, Italian 55 
raldo, Fr. Herault, queſt herus altus. Perſtegan thinks it 
may be derived from two Dutch words, viz. here, exer- 
citus, and heult, pugil magnanimus : As if he be called, The 
champion of the army. With us it ſignifieth an officer at 
arms, whoſe huſineſs is to denounce war, to proclaim peace, 
of oĩhet wite be emploved by the King in martial meſlages, 


OL 


HER 
ot other buſineſs : The Romans call them plurally Feciales. 
Palydore, lib. 19. deſcribes them thus: Habent inſuper ap- 
paritores miniſtros, ques heraldos dicunt, quorum prefettus 
armorum Rex wncitatur ;, bi belli & pacis nuntii; ducibus, 
d 


and to marſhal the funerals of all the great nobility ; as 
Princes, Dukes, Marqueſſes, Earls, Viſcounts and Barons. 


And in Plowden, in Reniger and Fogaſſa's caſe, we read | 
that Edward the Fourth granted the office of King of 


Heralds to one Garter, cum feudis & proficuis ab antique, 


IV. for he attaining the dukedom of Clarence, by the 
death of his brother George, whom he beheaded for aſpiring 
to the Crown, made the hera'd, which properly belonged 
to the Duke of Clarence, a king at arms, and called him 
Clarentius ; his proper office is to marſhal and diſpoſe the 


:unerals of all the leſſer 14 as Knights and Eiquires, 


through the realm on the South ſide of Trent. The 
third is Norrey, or Nerth-roz,*whole office is the ſame on 
the North fide of Trent that Clarentius hath on this 
fide, as mav well appear by his name, ſignifying the 
Northern King, cr King 
theſe, there are 6 others properly called beralds, according 
to their original, as they were created to attend Dukes, 


Se. in martial expeditions, viz. York, Lancaſter, Samer- 


fet, Richmond, and Windſor. Laſtly, there are four 
others called Marſhals or Purſuivants at arms, reckoned 
in the number of hera/ds, and do commonly ſucceed in 
the place of the beraldi, when they die, or are preferred; 
and thofe are Blew-mantle, Rouge-croſs, Rouge-dragon and 
Portcullis. Theſe heralds are by ſome authors called 
Nuncii ſacri, and by the ancient Romans Feciales, who 
were prieſts. Nam Numa Pompilius divini cultus inſtitu- 
tionem in acte partes diviſit, & ita etiam ſucerdotum oflo 
ordines conſtituit, Cc. ſeptimam partem ſacræ conſlitutionis 
callegio eorum adjecit, qui feciales vocantur : Erant autem 
ex optimis domibus viri elefii, &c. quorum partes in eo verſa- 
bantur, ut fidet publice inter populo: — neg ue juſtum 


aliguad beilum fore cenſebatur, niſt id per feciales efſet in- 


dictum. Coraſius Miſcel. Juris Civilis, lib. 1. c. 16. 
num. 12. Kings at arms are mentioned in ſtat. 14 Car. 
2. 33. Of theſe, ſee more in Spelman's Gloſſary. Cowell, 
edit. 1727. b 

By the law of arms and heraldry, every one who is 
made King of arms before he receives his dignity, cught 
to be laid betwixt two officers of arms by the arms be- 
fore the Earl Marſhal of England, or his deputy, and 
before him are to go four officers of arms, whereof the 
one is to bear his patent, another his collar of SS, the 
third a coronet of braſs double gilt ; fourthly, a cup of 
wine; and his patent ſhall be read before the Earl Mar- 
ſhal; and afterwards his coronet ſhall be ſet upon his 
head, and the _ SS ___ neck, and after- 
wards the wine poured upon hi Le. 248. 33 Eliz. 
B. R. Dethict's caſe. 15 n 

HERBAGE, / Harbag um, Signifies the fruit of the 
earth, produced by nature fo? the bite or mouth of the 
cattle z but is moſt commonly uſed for a liberty that a 
man hath to feed his cattle in another man's ground, as 
in the foreſt, fc. emp. Fur. fal. 197. Occurrit frequens 
pro jure depaſcendi alienum ſalum ut in foreſlis, ſays the 
learned Spelman. f 
le that hath herbage of a foreſt by patent may have 
treſpaſs for the graſs, but not for trees or the fruit of 
them ; and he may take beaſts damage-feaſant, and have 


— clauſum fregit, and by ſuch grant may incloſe the 


D. 285. 6. pl. 40. Trin. 11 Eliz. 
Grantee of herbage may incloſe, and may have action 


the North- parts. Beſides | 


H E R 


of 1 quar: clauſum fregit. Arg. Trin. 21 Jac. B. &. 
R. 


2 Rol 336. cites DB. 285. But tho' he that hath 
herbage may incloſe, yet he that hath reaſonable herbage 
cannot. bid. Arg. cites Cro. R. 159. 
| Grantee of herbage of a park cannot diſpark it. Arg. 
Godb. 419. Trin. 21 Jac. B. R. in the caſe of Lord 
Zouch v. Moor. | 

A leaſe was made of a manor with all gardens, or- 
chards, yards, tc. and with all the profits of a wood, 
excepting to leſſor 40 acres, to take at his pleaſure ; per 
Dyer, The wood is not comprized within the leaſe, but 
the leſſee ſhall only have the profits, as pawnage, herbage, 
Ec. 21 Eliz. in C. B. 4 Le. 8. Ano. 
| HERBAGIUM ANTERIUS, The firſt crop of graſs 
o hay, in oppoſition to after-math and ſecond cutiing.— 
Dicunt quod eſt communis via, & fua communis paſtura, quum 
fenum & anterius herbagium ameveantur. Antiq. Paro- 
chial, pag. 459. : 

HERBERT, or HERBUP.Y, An inn. Cowell, edit. 


1727. 
HERBENG ER, or HARBINGER, (from the French 
berberger, that is, hoſpitic accipere,) Signifieth an officer in 
the King's houſe, who goes before and allots the noble- 
men, and thoſe of the houtkcl4d their lodgings. Kitchin, 
| fel. 176. uſed it for an innkeeper. 
 HERBERGAGIUM, Lodgings to receive gueſts in 
the way of hoſpitality. Cowell, edit. 1727. 
| HERBERGATLUS, Spent in an inn. Corvell, edit. r 727. 
| HERBIGARE, To harbour, to entertain, from beriber- 
gum, beriberga, Saxon her. berg, a houſe of entertair- 
ment——Ballivi preceperunt civibus ſuffi ientiam domo- 
rum ad herbigardum © ad »./titandum potulum—tin anno 
ubiles apud Cunturium 142c. Somner's Antiq. p. 248. 
ence our berbinger or barbinger, who provides harbour 
or houſe-room, Sc. 

HERCE, A harrow, Lat. berc:a. Fleta, lib. 2. cap. 77. 
Carucas & hercias reparare, and in Demeſday, per Gale, 
fel. 760. Habet Rex, Sc. unum jugum de ora & unum 
jugum de herce. | 

HERCIA, The ſame with berce; it ſignifies alſo a can- 
dleſtick ſet up in churches, made in the form cf an har- 
row, in which many candles u ere placed. Die /cpulture 
& die menſts, & pro corpore ficto, i. e. Cenotapbium, cum 
hercia, i. e. Cundelubra in herciæ madum canfecia, which 
was filled with candles, ard placed ad caput cen: tapbii. 

HERCITARE, from the French bercer, to harrew) Ara- 
 bant & herciabant ci curiam Domini, i. e. they did plough 
and harrow :t fl. c n. anor of the lord. 4 Inſt. fol. 270. 
| HERDEWICH, or HIERDWIC, (Herdewycha,) A 

grange or place for cattle and huſt andry. Et unam her- 
dewycham apud Tletbca un in Pete, gc. Mon. Angl. 3 part. 

HERDWERCH, HEOKDWERCH, Herdſman's 
work, or cuſtomary labours done by the ſhepherds, 

herdimen, and other inferior tenants at the will of their 
lord. Corvell, edit. 1727. 

HEREBODE, The King's edit, commarding his 
ſubject into the field: From the Saxon here, exercitus, 
and hade, a meſſenger. C:xvell, edit. 1727. 

HEREDITAMENTS, /Fereditamenta,) Signiſy all 
ſuch things immoveable, be they corporeal or incorporeal, 
as a man may have to himſelf, and his heirs, by way of 
inheritance ; (ſee 32 Hen. 8. cap. 2.) or not being other- 

wiſe bequeathed, do naturally, and of courſe deſcend to him 
which 15 next heir of blocd, and fall not within the com- 
paſs of an executor or adminiſtrator as chattels do. It :5 
a word of large extent, and much uſed in conveyances ; 
tor by the grant of bereditaments, iſles, ſeigniories, manor-, 
houſes and lands of all forts, charters, rents, ſervices, 

advowſons, commons, and u hatever may be inherited, 
will paſs. Co. on Litt. fil. 6. Hæreditamentum ef mne 
quid jure hæreditario ad hæredem tranſeat. Hæredita - 
menta corporea (according to ſudge Doderidee, ) are reve- 
nues local, and of annual value. Hiſt. of Wales, fel. go. 

A condition is without queſtion an hereditament. 
3 14 2. b. Trin. 25 E!iz. in the Marquiſs of Wincheſter's 
caſe. 


e 

Writ of error is an hereditament, but by the Common 
law cannot be forſeited or ec heat. 3 Rep. 2. S. C. 
| U'es 


H E R 


J hereditaments ; for of this ſhall be poſ- 
fe r but condition or uſe were not forfeitable at 
—_ law. 3 Rep. 2. 6. in the Marquifs of Min- 
RN EDITARY REVENUE, The King how ſeiſed 
of the hereditary exciſe and poſt-office, 12 Car. 2. c. 24. 
1 Jar. 2. c. 12. How reſtrained from aliening the reve- 
nue of the poſt-office, 9 Ann. c. 10. cd. 43. - 

HEREFARE, (Saxon) Profectio mulitaris & expeditin. 
See SUBSIDY. A military expedition, a going to war- 


HEREFORD, For incloſing of commons in Here- 
| dſbire, 4 Fac. 1. c. 11. 
Fefe 


exercitui collatum. A tribute or tax levied for the mainte- 
nance of an army. See SUBSIDY. 

HERELLUS, A fort of little fiſh, perhaps minows, 
or rather gudgeons. Cowell, edit. 1727. 

HERENACH, An archdeacon. Cowell, edit. 1727. 

HERENOMES, or HERE TEAMS, One who follow: 
an army of rebels. Lamb. Leges Ine, cap. 15. In exercitu 
prædatorum, c. from here, exercitus, and team, ſequela. 

HERESSITA, or HERESSA, or HERESSITZ, De- 
notes a hired ſoldier, that departs without licence, de- 
rived from the Saxon here, exercitus, and ſliten, to de- 
part, according to Cb. 4 [nff. fol. 128. ”_ 

HERESY, (Hæreſis, Among Proteſtants, is ſaid to 
be a falſe opinion repugnant to ſome point of doctrine 
clearly revcaled in ſcripture, and either abtolutely eſſen- 
tial to the Chriſtian faith, or at leaſt of moit high im- 

ce. 1 Hawk. P. C. 3. 

Anciently, under the general name of hereſy there have 
been comprehended three forts of crimes; 1. Apoſtacy, 
when a Chriſtian apoltatizes to Paganiſm. 2. Witchcraft. 

Formal hereſy, which ſeems to be an apoſtacy from the 


eſtabliſhed religion; for which, and the ſeveral ways of | 


determining, puniſhing, and the difference between the 
Civil and Imperial laws, Popiſſi canons, and the laws of 
England concerning hereſy, ſee a large account in 1 Hal. 
Hiſt. P. C. 383 t 410. 

le ſeems difficult preciſely to determine what error ſhall 
amount to hereſy, and what not; but the ſtatute 1 Eliz. 
cap. 1. which erected the high commiſſion court, having 
reſtrained it to ſuch as are either determined by ſcripture, 
or by one of the 4 firſt general councils, or by ſome other 
council, by expreſs words of ſcripture, or by parliament, 
with the aſſent of the convocation ; theſe rules are at 


preſent generally thought the beſt directions concerning 


this matter. 1 Hawk. P. C. 3, 4. | 

And it is faid by my Lord Hale, that the Papal ca- 
noniſts have by ample and gencral terms extended hereſy 
fo far, and left ſo much in the diſcretion of the ordinary 
to determine it, that there is ſcarce any the ſmalleſt de- 


EGELD, (Saxon) Pecunia ſeu tribntum alends | 


| 


only fro ſulute anime. 


' Deftor and Student, lib. 2. cap. 29. 1 Hewk. P. C. 
viation from them but may be reduced to hereſy, accor- | 


ding to the great generality, latitude and extent of their 


definitions and deſcriptions; irom whence he obſerves, 
how miſerable the ſervitude of Chriſtians was under the 
Papal hicrarchy, who uſed fo arbitrary and unlimited a 
power to determine what they pleaſed to be hereſy, and 
then, omni appellatione paſi pſitu, ſubjecting men's lives to 
their ſentence. 1 Hal. Hiſt, P. C. 383, 389. | 

According to the Commen and Imperial law, and ge- 
nerally by other laws in kingdoms and ſtates where the 
Canon law obtained, the eccleſiaſtical judge was the judge 
of hereſies, and hereby thev obtained a large juriſdiction 
touching them. 1 Hal. Hist. P. C. 384. 


convecation of the clergy or prov inciul ſynod, might and 
frequently did proceed to the ſentencing of hereticks, and 
when convicted, left them to the lecular power, where- 
upon the writ of heretics comburends might iſſue. Evo. 
tit. Her-/v. 2 Rall. Mr. 226. 

It is alſo agreed, that every biſhop may convict perſon; 
of hereſy within his own dioceſe, and proceed by church 
cenſures againſt thoſe who ſhall be convicted; but it is 


ſaid, that no ſpiritual judge, who is not a biſhop, hath this 


i 
4 


- - _ 


— — 


H E R 
that a conviction before the convocation was. F. N. . 


269. 12 Co. 56, 57. 3 biſt. 40. Gil). Cudex 401. 


1 Hawk. F. C 4. State Trials, val. 2. 275. 


Lord Ch. Juſt. Hale ſeems to be of opinion, that if 


the dioceſan convict a man of herety, and either upon 


his refuſal to abjure, or upon a relapſe, decree him tv be 


delivered over to the ſecular power ; and this being fig- 


nified under the feal of the ordinary into Chancery, the 
King might thereupon by ſpecial warrant command a 
writ de hæretice comburends to iſſue, tho? this were a matter 
that lay in his diſcretion to grant, ſuſpend or refuſe, a; 
the caſe might be circumſtanuated. 1 Hal. Hift. E. C. 


92. 

But it ſeems agreed, that regularly the temporal courts 
have no conuzance of hereſy, either to determine what ir 
is, or to puniſh the heretick as ſuch, but only as 4 
diſturber of the publick peace; and that therefor, if « 
man be proceeded againſt as an heretick in the fpiritual | 
court, fro ſalute anime, and think him{lt agaricved, his 
proper remedy is to bring his appeal to a hig her cccleſi- 
aſtical court, and not to move tor a prohibition, from a 
temporal one. 27 H. 8. 14. 5. 5 Co. 58. Flab. 235. 

Vet a temporal judge may incidentally take knowledvez 
whether a tenet be heretical or not; as where onc wa; 


committed by force of 2 H. 4. cep. 5. for ſaving, that 


he was not bound by the law of God to pay tithes to the 
curate ; another for ſaying, that tho? ha was excommu- 
nicated before men, yet he was not ſo before Ged ; the 
temporal courts on an babeas corpus in the firſt cate, and 
an action of falſc impriſonment in tt: «her, adjudged 
neither of the points to be hereſy within that ſ atute, for 
the King's courts will examine all things which are or- 
Aab by ſtatute. 3 ft. 42. 1 Kall. Rep. 110. 2 
ulſ. 300. 

Al's in guare impedit, if the biſhop plead that he refuſed 
the clerk tor hereſy, it ſeems that he muſt ſet forth the 
particular point, that it may appear to be heretical to the 
court wherein the action is brought, which having conu- 
zance of the original cauſe, muſt by conſequence have 
a power to all incidental matters neceſſary for the deter- 


| mination of it, and without knowing the very point al- 


leged againſt the clerk, will not be able to give directions 
concerning it to the jury, who (if the party be dead) 
are to try the truth of the allegation. 5 Co. 58. 1 And. 
191. 3 Lean. 199. 3 Lev. 314. 

By the Common law, one convicted of hereſy, and 
refuſing to abjure it, or falling into it again after he 
ab; ure. it, might be burnt by force of the writ de beretica 
cam u nls, which iſſued out of Charcery upon a certifi- 
cate of tuch conviction; but he forfeited neither lands 
nor goods, becauſe the proceedings againſt him were 
F. N. B. 269. 3 f. 42. 


. 

Bur at this day the ſaid writ de heretico comburends is 
aboliſhed by 29 Cur. 2. cap. g. and all old ſtatutes, that 
gave 4 power to arreſt or impriſon perſons for hereſy, or 
introduced any forteiture on that account, are repealed ; 
yet by the Common law, an obſtinate heretick being 
excommunicate is ſtil] liable to be impritoned by force 
of the writ de excommunicats capicnds, till he make ſatiſ- 
faction to the church. 12 Cz. 44. 1 Hertel. F. C. x. 

Alto by the 9 & 19 If. z. cap. 32. it is enacted, 
„That it any perſon having been educated in, or having 


made protethon of the Chriſtian religion within this realm, 


| ſhall be convicted in any of the courts of #*/{minſter, or at 
Hence it i, that by the Common law with us, the 


the aſſi,es, of denying any of the perſons in the Holy Tri- 
nity to be God, or maintaining that there are more Gods 
than One, or of denving the truth of the Chriſtian reli- 
gion, or the Divine authority of the Holy Scriptures, he 
ſhall for the firſt offence be adjudged uncapable of any 
office, ard for the fecond ſhall be diſabled to ſue any 
action, or to be a guardian, executor or adminiſtrator, or 
to take bv any legacy or deed of gift, or to bear an 

office civil or military, or benefice eccleſiaſtical, for ever, 
and ſhall alto ſuffer impriſonment for three years, without 


power; and it has been queſtioned, whether a conviction ! bail cr mainprize, from the time of ſuch conviction. 


before the ordinary were a ſufficient foundation whereon 


Fir nere learning on this ſubjeft, ſee 14 Vin. Abr. and 


to ground the writ de herett:2 camburends, as it is agreed * 3 Bac. Abr. ttt. Hereſy, See Reticios. 
| Eee 
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HERTTICK. 
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HERE TICK. See HazxtTICo COMBURENDO. 

HERE'TICO COMBURENDO. See H.zzeTICo 
COMBURENDO. 

HERETOCHE, The general of an army : From the 
Saxon here, exercitus, and togen, ducere; but the Heretochi 
were the barons of the realm, and _ to earls _ viſ- 
counts. Inter ſunt Epi ſcopi, Comites, Vicecomites, Hereto- 
chii, 3 Leg. H. 1. Du Freſne. 

HERE TOCHIAS, A leader or commander of mili- 
tary forces. See at large the name and office in the laws 
of Edward the Confeſſor, cap. 35. De Heretachiis. 

HERE TUM, A court or yard for drawing up the 
guards or military retinue, which ufually attended our 
prelates and nobility. ——Thomas Langley Epiſcopus Dunel- 
menſer apud manerium de Houldon conſtruxit tatas portas oc- 
cidentales opere 1 guat tranſierint ad heretum 
vel pomarium. Hiſt. Dunelm. apud W hartoni Angl. Sac. 
pars 1. pag. 776. 1 

HERGRIPA, Pulling by the hair; from the Sax. ber, 
cepillus, and grypan, capere : Si quis aliquem per capulles 
arripiat, tantum emendat quantum de uno _ faceret, id 
eſt, gui denarios de heregripa. Leg. H. 1. cap. 94. 

IGALDS, A fort of garment fo called. Cowell, 
edit. 1727. | 

HERIOT, { Heriotum) Is in the Saxen tongue beregate, 
which is derived from here exercitus, and geat a beaſt, 


— 


ard in the time of the Saxons ſignified a tribute given to 
the lord for his better preparation towards war. | 
bard in his Explication of Saxon words, verbo hereotum. 
Erat enim hereotum militaris ſupellectilis pr eſtatio, quam, 


Lam- | 


obeunte vaſſalla, dominus reportavit in ipſius munitionem, | 


fays Spe/man. And, by the laws of Canutus, tit. De 
Hereetis, it appears, that at the death of the great men 
of this nation, fo many horſes and arms were to be paid 
28 were in their reſpective life times obliged to keep 


| for the King's ſervice. It is now taken for the beſt 


beaſt a tenant hath at the hour of his death, due to the 
lord by cuſtom, be it horſe, ox, &c. and in ſome ma- 
nors, the beſt piece of plate, jewel, or the beſt piece of 

oods ; the name is ſtill retained, but the uſe is altered; 
2 whereas by Lambard's opinion, it did ſignify ſo much 
as relief doth now with us: Now it is taken for the 
beſt head of cattle that a tenant hath at the hour of his 
death, due to the lord by cuſtom. Kitchin, fel. I 33s 
134. makes herjot-ſervice and beriot- cuſtom; for interpre- 


tation whereof, you ſhall find theſe words in Broke, tit. 


Hariat, nu. . Hariot after the death of the tenant 
for life is har:ot-cuſlom. Hariat-ſervice is after the death 
of the tenant in fee-fimple. In the book called Les 
Terms de la Ley, tis ſaid, that Bariat-ſervice is often ex- 
preſſed in the grant of a man, that he holds by ſuch ſer- 
vice to pay beret at the time of his death, and holdeth in 
fee · ſimple. Hariot-cuſtam is, when hariots have been 

id time out of mind by cuſtom, and this may be after 


2. cup. 36. Doct. and Stud. cap. g. But of right neither 
the nor officer ſhould take her:ct, before it be preſen- 
ted at the next court holden after the tenant is dead, that 
ſuch a beaſt is due for a heriot. If the lord purchaſe part 
of the tenancy, beriat-ſervice is extinguiſhed, but it is 
not ſo in heriot-cuſtom. Co. 8 Rep. T albot's caſe. If the 
lord ought to have a heriat when his tenant dieth, and 


the tenant deviſeth away all the goods; yet the lord ſhall | 


have his heriat, for the law preferreth the cuſtom before 
the deviſe. Co. on Litt. lib. 3. cap. 3. pag. _ See 
Dyer, fol. 199. num. 58. This in Scotland is called ber- 
rezelda, compounded of bere in Dutch, in Latin herus, 
that is, a lord or maſter ; and zei/d a gift, tribute or 
taxation. Skene de verb. fignif. verbo herrezelda. Herizts 
or the delivering up of arms at the deceaſe of a tenant, 
did not obtain in England till the ſoverei of the 
Danes, and are firſt mentioned in the laws of Canute. 
The book of Domeſday, and generally all monkiſh writers 
have confounded beriots and reliefs : Whereas there was 
very great difference between them. Heriot was often a 
per ſanal; relief always a predial ſervice. Heriots were 


— — 


firſt contrived to keep a conquered people in ſubjection, 
and to ſupport the publick ſtrength and military furniture 


heriot was 


1 


of the kingdom. Reliefs for the private advantage ot 
the lord, that he might not have inutzlem proprietatem in 
the ſeignory. Relief were a feudal ſervice, bericts before 
any feudal tenure. Vide Spelman of Feudt, cap. 18. Sce 
Kennet's Gloſſary in heriotum. Carell, edit. 1127. 
The beriot duty is thought by our beſt antiquaries to 
be far more ancient, and to differ from relief, the original 
whereof ſeems to be thus. Anciently when the tenures 
were military, and for life only, the arms and war-horſe of 
the tenant, upon his death, went, together with the land, 
to the lord, being due to him, as having been purchaſed 
out of the profits cf the land, or as having been originally 
granted by the lord tor publick defence, and therefore be- 
longed to the lord that he might beſtow them on the 
ſucceeding tenant for the like ſervice; but when the feud 


| became inheritable, the reaſon of the heriot ceaſed, and 


then the arms and war-horſe went to the heir who ſuc- 
ceeded to the land; yet in ſome manors the cuſtom of the 
particular agreement retained, or the lord 
reſerved it as parcel of his tenure ; and though originally 
the heriot was the beſt horſe, yet it it came in time to be 
the beſt heaſt ; for the tenants to diſappoint their lords 


| would often ſell their arms and horſes, and then of ne- 


ceſſity a law was made that the lord might take the beſt 
beaſt in lieu of them, and ſo the heriot came to be 
eſteemed the beſt beaſt ever after ; and as it aroſe by cuſ- 
tom or tenure, after the feud became inheritable, hence 
we find in {.me manors a cuſtom of paying it in goods, 
and in ſome in money. Spelm. Gloſſ. 287. Brad. lib. 
2. fo. 60. Britten 178. See K:tchmn 133. 

t appears not only from Spelman's conjectures, but 
likewiſe from the 1:ws themſelves of King Canutus, that 
the Danes were the firſt inventors of heriots, and that it 
was a political inſtitution of theirs, whereby the Daniſb 
tenants were to hold by military ſervice, and their arms 
and horſes at their deaths to revert to the publick; and 
by that means putting the whole ſtrength and defence of 
the kingdom into their hands, committing only the affairs 
of agriculture, and the improvement of the nation to the 
Engliſh, though thereby they enjoyed greater freedom and 
immunities in their tenures than the Daniſh tenants did. 


| Spelm. 287. 


As to the ſeveral kinds of heriots, ſome are due by 
cuſtom, ſome by tenure, and ſome by reſervation on 
deeds exccuted within time of memory ; thoſe due 
cuſtom are the moſt frequent, and aroſe by the cont 
or agreement of the lord and tenant, in conſideration of 
ſome benefit or advantage accruing to the tenant, and for 
which an heriot, as the belt beaſt, beſt piece of houthold 
furniture, Cc. became due, and belonged to the lord 
either on the death or alienation of the tenant, and 
which the lord may ſeize either within the manor or with- 


out at his election. Dyer 199. 6. Bro. tit. Heriet. 


the death of tenant for life. And for this the lord may | 


diſtrain or ſeize. See Plowd. fel. 95, 96. Bracton, lib. | beaſt, c. of his tenant who dies, is good, yet a cuſtom 


* Be 
But though a cuſtom, that the lord ſhall have the beſt 
or preſcription to have a heriot of every ſtranger dying 


within ſuch a manor is void, becauſe it cannot have a 


reaſonable commencement between the lord and a ſtran- 
ger, though it may between him and his tenants. Dyer 
199. b. Dad. 33. 2 And. 153. 1 Rol. Ar. 561. 4 


| Med. 431. 


So a cuſtom or preſcription to have a heriot, viz. the 
beſt beaſt of his tenant, and if it be eſloigned before the 
lord ſeizes it, that then he may take the beaſt of 
other perſon levant and couchant upon the land, is unrea- 


 ſonable and void. Maar 16. pl. 58. adjudged. NM. 


Bendl. 112. pl. 147. adjudged. 


If the cuſtom be, that the lord ought to have the beſt 
beaſt as an heriot of him that dies his tenant, and the 


parſon of the pariſh the ſecond beaſt as a mortuary ; it 


the tenant holds two ſeveral tenements of the lord, ſub- 
ject to the cuſtom within the pariſh, the lord ſhall have 
the two beſt beaſts within the intent of the cuſtom, and 
the parſon the third. 7 H. 6. 26 b. Bro. tit. Heriat, 3. 
Bro. Cuſtom, 22. 1 Rol. Ar. 567. S. C. 

A copyholder for life, where the cuſtom is, that iſ 
the tenant died ſeiſed a heriot ſhould be paid, dies diſ- 


| ſeiſed or ouſted, the lord having firſt granted the ſeignory 
_—_ 


H E R H E R 


| if the tenant ſhould ſo long live, re- If in replevin the defendant avows for heriot u 
nar K bor. years; and herein —. queſtions a leaſe made by indenture to A. his executors and aſians, 
were made: 1ſt, Whether any heriot ſhould be paid, | for gg years, if the faid A. B. and C. or any of them, 
becauſe the copyholder did not die ſeiſed: And as to this | ſhould fo long live, rendering rent, and rendering and 
the court held clearly, that a heriot was due and pay- | paying after the death of the ſaid 4. his execuicrs and 
able; for notwithſtanding the ouſter and diſſeiſin, he ſtill 5, his or their beſt beaſt for an heriot, or 50. at 
continued legal tenant, and ſuch diſſeiſin might have | the election of the leſſor, his heir or aſſigns, and A. al- 
been by combination to defeat the lord of his heriot. | ſigns to J. K and dies, on whom the leſſor diſtrains ; 
The ſecond queſtion was, to whom the heriot ſhould be | and upon oyer of the indenture it appears, that the clauſe 
paid: And as to this the court held clearly, that the for the heriot was rendering, and paying to the letlur, 
remainder man for 4000 years could have no right to it, I his heirs and affigns, after the death of the faid A. B. and 
becauſe the copyholder was never his tenant ; and as to C. and every of them, his or their beſt beaſt in the name 
the grantee for 99 years, Barkley Juſtice was of opinion, of an heriot, or 50 5. Sc. This variance 15 fatal; for 
that it belonged to him ; but hereof Jones Juſtice (they | tho? the leſſor be intitled to an heriot on the death of 
two only being in court) doubted, becauſe that co inſtante |} A. B. or C. yet ought he to have ſet it forth according 
the tenant died, eodem inſtante the eſtate of the grantee | to the indenture, and not to have avowed for an heriot 
for 99 years was determined. March 23. Norrice after the death of A. his executors and aſſigns, when 
'Norrice, 2 Rol. Abr. 72. 8. C. £3 there are no words which make an heriot payable on 

If by the cuſtom of a copyhold manor the lord may | the death of the executors or aſſigns. Cro. Car. 313. 
grant a copyhold to the three perſons, to hold to them ſuc- Randal and Scory. But fee this cafe as reported in Het. y 
ceſſive ſicut nominantur in charta, & non alibi, for three | 57. and 2 Rall. Abr. 451. 
lives, and that on the death of every tenant the lord | If an heriot be due by cuſtom from every tenant dying 
ſhould have his beſt beaſt for an heriot, and a grant is | ſeiſed, the lord need not alledge what eftate the tenant 
made to J. S. and his aſſigns, to hold to him for his own | died ſeiſed of. 1 Bulſ. ror. | 
life, and the lives of two others: This at leaſt is a — | But where a perſon would intitle himſelf as a deviſce 
grant for the life of 7. S. though not ſtrictly purſuant | of a reverſion atter a leaſe on which an heriot is reſerved, : 
to the cuſtom, and the lord on his death ſhall have an he- | he ought to ſhew of what eſtate the deviſor was ſeiſed at ? 
rict; but he cannot have an heriot on the death of the | the time of making his will, and that he died ſeiſed ar 
Ceſtui que vies, becauſe they were never his tenants. 6 ſuch eſtate ; for it diſſeiſed before his death, the will could 
= 63, Fc. 1 Salk. 188. S. C. not operate. Cro. Eliz. 530. Dyer 229. 1 Sid. 265. 

It ſeems to have been always agreed, that for an he- 1 Mad. 217. 2 Mod. 93. 
riot cuſtom the lord might ſeize the beſt beaſt of the te- | If the tenure be by rent and heriot ſervice, vi. to have 
nant, or what ever elſe was due as an heriot, where- | the beſt beaſt after the death of the tenant, and the lord 
ever he could find it. Bro. tit. Herizt 2, 3. Keilw. | diſtrains for the heriot, he need not in his avowry ſhew 
Mk: | which was the beſt beaſt which he was intitled to, nor of 

But according to ſome ancient opinions, the lord could | what value it was ; for the tenant might have efloi 
only diſtrain, but not ſeize for an heriot-ſervice ; becauſe | the cattle, and thereby it might be impoſſible for the lord 
fay they, it lies in render, and not prender ; alſo the | to know which was the beſt beaſt ; and the tenant at his 
form ing is, that he was ſeized thereof by the | peril is to render the beſt beaſt, or ſufficient recompence. 
hands of his tenant, which —_— —_ the lord _m Car. 8 | 
had ſuch a property therein that he might ſeize it as his | For more learning on this ſubject, ſee 14 Vin. Abr. and 
own. Doctor 2 ary Dialogue 2. cap. 9. N. Bendl. 3 Bac. Abr. tit. — e 
30. pl. 47. Keilw. 82. | HERISCHILD, Military ſervice, or knight's fce : 

But it hath been ſol adjudged, that for an heriot- | from the Saxon here, an army, and ſcyld, ſcutum. Corwell, 
ſervice, or for a heriot reſerved by way of tenure, the | edit. 1727. | 
lord may either ſeize or diſtrain; for when the tenant HERISHIT, Laying down of arms: from the Sax. 
agrees - the lord ſhall on his death have the beſt beaſt, | 5-r-, exercitus, and ſlitan, ſciſſura. 1d. | 
c. the lord hath his election which beaſt he will take, H!.RISCINDIUM, A diviſion of houſholdgoods : Non 
and by ſeizing thereof reduces that to his poſſeſſion, tlic fieri placet hereſcindia mecum, i. e. I am not pleaſed 

wherein he had a property at the death of the tenant, | ſo often to divide my goods. Id. | 
without the concurring act of any other perſon; and it HERISTALL, A caſtle; from the Saxon here, an ar- 
is not like the caſe where the leſſor reſerves 20 s. or a | my, and ſtall, ſtatio. Id. 
robe, for there the leſſee has his election which he will HERMAPHRODITE, An animal uniting two ſexes. 
pay, and being to do the firſt act the lord cannot ſeize, Fobnſ. Dif. An hermaphrodite may purchaſe according 
but muſt diſtrain. Plow. 96. adjudged. Cra. Eliz. 58g. | to that ſex which prevaileth. Co. Lit. 3. 

Alſo though the lord may either ſcize or diſtrain for HERMINUS, {Mus ponticus,) A mouſe, of whoſe 5. 
an heriot-ſervice, yet he can only ſeize the proper beaſt | ſkins we have ermine. | 
of the tenant; but he may diſtrain any man's beaſts, |} HERMITAGE, / Hermitagium,) The habitation of a 
which are upon the land, and retain them until the he- | hermit, a ſolitary place. Vulgariter autem locus iſte a laicis 
riot be paid. Cro. Car. 260. | heremitagium nuncuputur, propter ſolitudinem ; non quad 

So it hath been ruled, that for a heriot cuſtom or ſer- | heremita aliquis aliquo tempore ibidem ſolebat converſars. 
vice the lord may ſeize as well in the manor as out; but | Mon. Angl. 2 par. fol. 339. b. | 
if he diſtrain, it muſt be in the manor. 1 Salk. 356. HERMITORIUM, The chapel or place of prayer, 
Auſtin and Bennet; per cur. 1 Showv. 81. S. P. 3 Mad. belonging to an hermitage. Covell, edit. 1727. 
231. S. P. arguenda. HERNE SENS, Herons. Cate, edit. 1727. 

But it is ſaid, that this liberty muſt be underſtood to HERNESIUM, Anc:ently uſed for the tackle or fur- 
be annexed to ancient tenures, on which the lords had | niture of 2 ſhip. Cepit etiam in prædidta navi herneſia 
many privileges, and not to be extended to thoſe which | ad navem illam ſpectantia. Pl. Parl. 22 Ed. 1. 
are created within time of memory, upon particular re- HERNESIUM, / Hernaſtum, from the Teuton. barnas, 
ſervations; and therefore where a leaſe was made of | Fngliſh harneſs) Signified any fort of furniture of a 
lands for 99 years, if A. and B. ſhould fo long live, re- | houſe, implements of trade, or rigging of a ſhip. Cowell, 
ſerving a yearly rent and heriot, or 40 5. in lieu thereof, | edit. 1727. | | 
after the death of either of them, provided, that no he- HEROUDES, The fame with heralds : Et aſſiſtebant 
riot ſhall be paid after the death of . living B. and A. | eis quatuor duces, Cc. bene ad eftimationem heroudes, c. 
and B. being both dead, and conſequently the leaſe de- | Knighton, p. 2571. 
termined ; the court was divided in opinion, whether“ HERRINGS, Shall not be ſold at ſea, nor till the hip 
the leſſor could diſtrain for the heriot or not. 1 Show. | be moored in harbour, 31 Ed. 3. ft. 2. c. 1. 

| | Regulations 


tad 


8r. 3 Mad. 231. 
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Regulations of the herring fair at Yarmouth, 31 Ed. 3. | 


| 2. c. 2. Ed. | 
* nnn herrings and eels, 


with rules for their package, 22 Ed. 4. c. 2. 11 H. 7. 
c. 23. 13 H. c. rr. ſef. 5. 15 Car. 2. c. 16. 5 Geo. 
1. c. 18. ſe. 13 & 15. 

Allowance on the e 


Penalty on buying 

packed and caſked, 5 El. c. 5. ſect. 6 & 7. 
xportation of herrings, &c. 5 & 

6 N. M. .. 7. ſei. 10. 9& 10W. 3. c. 44 {ef 


15, 16, 17. 5 Geo. 1. c. 18. Of white herrings 
Scotland, Ann. c. 8. art. 8. 
Oath of exporter that herrings were cured with ſalt 


that paid duty, Sc. 5 Ann. c. 29. ect. 6. altered by 

6 Ann. c. 12. ſet. 3. | 

Duty on red herrings for home conſumption, 8 Geo. 1. 
on white herrings, 8 Geo. 1. c. 16. 

| ies reduced, and taken off where only home-made 
falt is uſed, 3 Geo. 2. c. 20. ſed. 14 F 15. 26 Ges. 2. 


c. 


c. | | 
Duties on red and white herrings revived, 5 Geo. 2. 


c. 6. ſeA. 3. 
+ of the Britiſh white herring fiſhery, 23 
Geo. 2. c 24. 26 Geo. 2. c. 9. 28 Geo. 2. c. 14. 
Officers of the cuſtoms to view the veſſels at their 
return, 23 Geo. 2. c. 24. ſef. 15. 
Duties to Greenwich hoſpital to be paid before bounty 
is received, 28 Geo. 2. c. 14. ſed. 10. 30 Ges. 2. c. 30. 
ect. 10. 
4 Staves of herring-barrels in Scotland to be half an inch 
thick, 29 Geo. 2. c. 23. ſed. 4. 


Not to extend to the white herring fiſhery, 3 Geo. 2. 


e. 30. ſed. 6. 


employed in the white her- 
ring fiſhery, Geo. . . 
82 „ 
beſt adapted to it, 30 Geo. 2. c. 30. ſect. a. | 
Penalty on obſtructing thoſe employed in the her- 
ring fiſhery, in the free uſe of ports, ſhores, &c. 30 
Geo. 2. c. 30. ſed. 7. 
Fisn and Sal r. 


Fer other matters, 
— HERRING-SIL » Seems to be a compoſition in 


money, as an equivalent for the cuſtom of paying ſo ma- 


ny herrings for the proviſion of a religious houſe. Placit. | 


term. Ste. Trin. 18 Ed. 1. 


HESIA, An eaſement. — Uſque ad quandam heſiam 
ante meſſuagium Will. Warin. arta Antiq. | 
A or HESTHA, (a corruption of the Latin 


| betta) A little loaf of bread. Dome ſduy. Cowell, edit. 
1727. SeeRvsra. 


HEST-CORN, Hr redeundo vero Rex Athelſtanus, poſt 


peractam victariam, declinavit per Eber. verſus Beverla- 
cum, ac nannullat aer redimenda, cuttellum per eum 
ibi depoſitum, dedit De 

ditto, ac ſeptem preſbyteris ibidem Deo ſervientibus, quaſdam 


niis & eccleſtis in illit partibus, qua: 
fie uſque in præſens percipiunt pacifice & quiete. Mon. 
Angl. 2 par. fol. 367. b. | | | 
STHA, A capon or young cockerill : Quando Rex 
ibi veniebat, reddebat ei unaqueque carucata 200 heſthas. 
8 tit. Ceſtre. | | 
UVELBORTH, A ſurety, from the Sax. Beall, di- 
midium, and * debi tar, vel fidejuſſor. ia qui fideju- 
bet, debitarem fe quidammodo conflituit. Freſne in 
verbo 


1 difte ecrle- 


HER AM, Anciently Hugu//ald and Hanguifad, was 


formerly a county ot itſelf, and a franchiſe, where the 
King's writ went not: But by the ſtat. of 14 El. cap. 1 3. 
Hexam and Hexamſbire ſball be within the county of Nor- 
thumberland. See 4 Inſt. fol. 22. It was allo of old a 
| biſhoprick by the name of Epiſcopatus Huguſlaldenſis. 
See Mon. Angl. 2 par. fol. gt. 
— 73 4 See — 3 
YLODE, Seems to ſignify a cuſtomary load or bur- 
den laid upon the inferior tenants for mending or repair - 
ing the hen or hedges, Cowell, edit. 1727. 


o © glarioſa canfeſſori Johann præ- 
avenas, vulgar iter diflas heſt-corn, percipiendas de domi- | 


. 

. HEYMECTUS, A net for catching conies, a hey 
baynet. Cowell, edit. 1727. 
HIDAGE, or HY DAG E, { F;dagium,) Was an extra- 
ordinary tax payable anciently to the King tor every 
hide of land. Bracton, lib. 2. cap. 6. writes thus of it: 
Sunt etiam quedam communes preſlationes, que ſervitia 
non dicuntur, nec de conſuetudine veniunt, niſi cum ncceſ- 
ſitus intervenerit, vel cum Rex venerit; fecut ſunt hidagia, 
corogia, & carvagia, Q alia plura de neceſſitate, & ex con- 
ſenſu communi totius regni intraduc la, & que ad daminum 
feudi non pertinent, Oc. King Ætbeldred, in the year of 
Chriſt 994. when the Danes landed at Sandwich, taxcd 
all his lands by bides : Every 310 hides of land found 
one ſhip furniſhed, and every 8 Bides found one jack and 
one ſaddle for defence [00 | * — nf og Cen- 

ue ſtar de ue hi 1 iam ſex ſolidat accepit. 
Fm Win in — bidage — 
taken for being quit of that tax, which was called byde- 


or 


1 HIDE and GAIN, Did anciently ſignify arable land. 
Coke on Litt. fal. 85. ö. For of old, to gain the land 
was as much as to till it. Sce CAN Ack. 
HIDELANDS, (Sax. [ydciander.) Terre ad bzdam 
| ſeu tectum pertinentes, 
| HIDE OF LAND, (Sax. :yde-lands, from byden, te- 
gere.) Tanta fundi portis quanta unico per annum coli poteret 
aratre; vel gue fami.e uni ſuſlentande ſufficeret. A plough- 
land. In an old manuſcript it is faid to be 120 acrcs. 
| Bede calls it Familiam, and ſays it is as much as will 
| maintain a family. Others call it AZanſum, Ml. nentem, 
Caſatam, Carucutum, Sullingam, c. Cro: tin, in his 
Juriſdict. f. 222. ſays, a hiule land contains one hun- 
dred acres, and eight hi. s make a knight's fee. Flida 
 autem Anglice vacatur terra unius aratri culturæ ſufficiens 
per annum, Henry Hurting. EHift. lib. 6. fol. 206. b. 
| But Sir Edw. Cate holde, that a knight's fee, a bide or 
plough-land, a yard-lard, or an oxgang of lat d, do not con- 
tain any certain number of acres. On [:t?. fil. Eg. The 
diſtribution of England by hides of lend is very ancient; 
for there is mention of them in the laws of King Ina, 
cap. 14. Henricus 1. maritande filiæ ſue gratia Impera- 
tori, cepit ab unaguaque hida Arglie tres ſal. Spelman. 


| 
N 
| 
| 


And fee Cam. Brit. fal. 158. 


HIDEL, Signifies a place of protection or ſanctuary. 
Stat. 1 Hen. 7. c. 6. Cowell, edit. 1727. | 

HIDGILD, Cin LE. Canuti R.) Expanitur pretium re- 
demptianis aut amn mini, ſerdi. From the Sax. bide, 
i. e. the ſkin, and 7 pretium, i. e. the price by which he 
redeemeth his ſain, /. e. redeemed it from being whipped. 

Si liber feſtis diebus cperetur, per. lat libertatem; fi ſerous, 
corium perdat, vel hidgildu m, 7. e. let him be whipped; 
| which was the the puniſhment for ſcvants; vel bidgildum, 
i. e. Let him pay for kis ſkin; by which payment he 
is to be excuſed from whipping. Cemell, edit. 1727. 
See HuDEGEILPD. Es 

HIERLOOM. See Hrixtoom. 

HIGH TREASON. Sce Trrason. 

HIGHWAY. It ſeems that anciently there were but 
four highwavs in England, which were tree and common 
to all the King's ſubjects, and thro? which they might paſs 
without any toll, unleſs there was a particular conſidera- 
tion for it; all others, which we have at this day, are 
ſuppoſed to have been made thro private perſons grounds, 
on a Writ of ad qued damnum, c. which being an injury 
to the owner of the ſoil, it is ſaid that they may pre'cribe 
for toll without any ſpecial conſideration. 3 Bac. Abr. 
54 1 Mad. 231. 2 Mad. 143. 

There are, ſays Lord Calbe, at this day three kinds of 
ways: I. A foot-way, called in Latin [ter. 2. A pack 
and prime- way, which is both a horſe and a foot-way, 
called in Latin Aus. 3. A cart-way, called in Latin 

Via or Aditus, which contains the other two, and alſo a 
cart-way, and is called Via regia, if it be common to all 
men; and Communis ſtrata, if it belong only to ſome 
town or private perſon. C. Lit. 56. a. | 

But notwithſtanding theſe diſtinctions, it ſeems that 
any of the faid ways which is common to all the King's 
ſubjects, whether it lead directly to a market-town, or 
only from town to town, may properly be called a hi gh- 
Wy 5 
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ſuch cart- way may be called the 
King's highway; and that a river common to all men 
may alſo be called a highway; and that nuiſances in any 
of the ſaid ways are puniſhable by indictment; for other- 
wiſe they would not be puniſhed at all : For they are not 
*Sonable unleſs they cauſe a ſpecial damage to ſome par- 
ticular perſon ; becauſe if ſuch action would lie, a multi- 
plicity of ſuits would enſue. But it ſeems, that a way to 
a pariſh church, or to the common fields of a town, or 
to a village, which terminates there, may be called a pri- 
vate way, becauſe it belongs not to all the King's ſub- 
jects, but only to the particular inhabitants of ſuch pariſh, 
— or village, each of which, as it ſeems, may have 
an action for a nuiſance therein. Palm. 389. Cro. Eliz. 
63, 664. 1 Vent. 189, 208. 3 Keb. 28. Co. Lit. 56. 
6 Mod. 255. 1 Hawk. F. C. 201. : 3 

If paſſengers have uſed time out of mind, when the 
roads are bad, to go by outlets on the land adjoining to 
in an open field, ſuch outlets are parcel of the 
- and therefore if they be ſown with corn, and 
foundrous, the King's ſubjects may go upon the 
corn. 1 Roll. Abr. 390. Cro. Car. 366. F. C. : 

'Tho? every highway is faid to be the King's, yet this 
mult be underſtood fo as that in every highway the King 
and his ſubjects may paſs and repaſs at their pleaſure, 
2 Ed. 4. 9. 1 Noll. Abr. 392. 

But the freehold, and all the profits, as trees, Ac. be- 
long to the lord of the foil, or to the owner of the 
lands on both ſides of the way. 1 Noll. Mr. 392. | 

Alſo the lord or owner of the foil ſhall have an 
action of treſpaſs for digging the ground. 8 Ed. 4. 9. 
1 Rall. Abr. 392. 3 

But the lord of a rape, within which there are ten 
hundreds, may preſcribe to have all the trees growing 
within an highway within this rape, tho? the manor or 


way; and that any 


ſoil adjoining belongs to another; tor uſage to take the | 


trees is 2 good badge of ownerſhip. 1 Roll. Abr. 392: 
1 Brownl. 42. Kelw. 141. 


1. Who bath @ right to a way; bow ſuch right muſt be 
claimed ; and whether a highway may be changed. | 
2. Who are obliged to repair it by the Commsn law, and 
by reaſon of inclaſure, tenure, er preſcription. 
3. Who are compellable by ſtatute to repair the highway. 
Who ſball be aſſeſſed for repairing the highway ; and 
of 2 2 lands ſettled in truſt far that 
e. | 


5. Of enlarging the highway. 
6. Of appointing ſurveyors of the bighwayt, and in what 
manner they ought to execute their office. | 


7. Of flapping a bighway, and other nuiſances therein by 
—_ 


the Common 


8. bedges and n trees and buſhes near and 8 
the highway ; of removing other annoyances therein ; and the 
puniſhment of perſons for taking away things made uſe »f for 
the benefit of the highway. | | 

9. Nuiſances by drawing a carriare with mire than ſix 
borſes in length; and by leaving empty carriages in the 

10. Nuiſances by unlawful breadth and tire of wheels ; 
and by riding upon carriages, or miſbehavicur of the drivers. 

11. How perſons charged with «offences relating ta the 
b:gbways are to be precetded againſt. 

12. Statutes concerning turnpike-roadsr. 


1. Who bath @ right to @ way z herw ſuch right muſt be 
claimed; and whether a bigh:vay may be changed. 


A man may have a way cither by preſcription or grant, 
by reſervation, by implication, or by owelty of partition, 
and ſhall not in a cur. claudend. be obliged to ſhew which 
way he claims it; but it will be ſufficient for him to 
allege debet i /2!:t, c. but in a bar or replication he 


muſt ſhew his title preciſely. 1 Vent. 274. 2 Lev. 148. 
3 Keb. 528, 531. St. Jabn v. Miady. | 
Yor. II. No. 88. 


; 


[ 


; 
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But he who preſcribes for a way, muſt ſhew in tertai® 
whether it is a foot, horſe, or cart-way. Tel. 163. ad- 
demurrer. 

If in bar of an action of treſpaſs the defendant pleads 
that J. S. and all thoſe whoſe eſtate he hath in certain 
lands, for themſelves and their ſervants, time out of 
mind have had and uſed a way in, per & traut the place 
where, c. to the ſaid lands; this is no good plea, becauſe 
it is not ſhewed à gue lecs the ſaid way is claimed, and 
the rather, becauſe it is claimed by preſcription, which 
ought not to be laid in certa loco. Telv. 163. adjudged. 

If A. be ſeiſed in fee of a backſide in a town, and the 
high-ſtreet is next adjoining thereto of the Eaſt, and 
there is a gate in the backſide which incloſes it from the 
ſtreet, the gate being in the Eaſt next to the fircer, and 
A. is allo ſeiſed in fee of a meſſuage and a piece ot land 
near adjoining to the backſide of the North of the back- 
ſide, and by deed infeoffs B. of the meſſuage and piece 
of land which are of the North of the backiide, and 
by the fame deed further grants to him and his heirs 


liber. ingreſſum, egreſſum, & regreſſum in, ad & extra ca- 


dem conceſſa præmiſſa in, per & trans predict. januem and 
backſide ; by force of this grant B. may go from the ſtreet 
thro? the gate, and over the backſide, to the meſſuage or 
piece of land of which he is infeoffed ; but he cannot go 
thro? the ſaid gate and backſide to other places, or from 


| other places to the ſtreet, without coming to the laid 
meſſuage or piece of land; for the liberty is granted to 


him of ingreſs and egrels in, ad & extra cadem conceſſa pre- 

a ; fo that this is made appurtenant to the premiſles 
re granted. 1 Roll. Ar. 391. Hader and Holman. 

In treſpais for breaking his cloſe, if the defendant ju- 


 ſtifies going over this cloſe, becauſe he hath uſed time 


out of mind to have a way over it from D. to Bluck- 
acre, and the plaintiff replics, that at the time of the 
treſpaſs the defendant went with his carriages from D. to 
Blackacre, & debinc to a mill; this will not maintain 


his action, for when the defendant was at Bluckacre, he 
| =_ go whither he would. 1 Rall. Abr. 391. Sanders 


Meſes, and ſee 1 Med. 190. | 
But it ſeems, that if a man hath a way for carri 
from D. to Blackacre over my cloſe, and after he pur- 
chaſes land adjoining to Blackacre, he cannot uſe the 
ſaid way with carriages to the land adjoining, for then 
it may be very prejudicial to my cloſe ; but it ſeems, if 
[ will help myſelf, I muſt ſhew the ſpecial matter, and 
that he uſed it for the land adjoining. 1 Nal. Abr. 391. 
A way muſt not be be claimed as appendant or appurte- 


' nant 10 a houſe, becauſe it is only an eaſement, and no 


intercit. Jelv. 159. But it may be quaſs appendant 
thereto, and as ſuch paſs by grant thereot. Co. Fac. 


190. 

If in bar to an action of treſpaſs the defendant plcac's, 
that J. S. and all thoſe whoſe eſtate he hath in certa:r; 
lands, time out of mind for themſelves and their ſervant , 
have had and uſed paſſagium in, per EF trans the place 
where, &c. and fo juſtifies as ſervants, this is no gobd 
plea, for paſſagium is properly a paſſage over water, and 
not over land; and he ought to have preſcribed in the 
way, and not in the paſſage, and ſhould have uted fich 


words as are proper and known in the law. 26. 16; 


adjudged. 

A man may preſcribe for a way from his houſe thre? 
a certain cloſe, &c. to church, though he himſelf has lar d 
next adjoining to his ſaid houſe, through which ot neceſ 


ſity he muſt firſt paſs ; for the general preſcription ſhail 


be applied only to the lands of others. Palm. 387, 388. 
2 Rol. Rep. 397. 

Upon trial of an action of treſpaſs a caſe was made, 
that the place where the ſuppoſed treſpals was committed 
was formerly the property of the plaintiff, who fome 


| — ſince built a ſtreet upon it, which has ever ſince 


n uſed as a highway ; that the defendant had land 
contiguous, parted only by a ditch, and that he laid a 


bridge over the ditch, the end whereof reſted on the 
highway. And it was inſiſted for the defendant, that by 
the plaintiff's making it a ſtreet, it was a dedication of 
it to the publick ; and therefore however he might be 


[ _ 


＋ 13 indictment for a nuiſance, yet the plaintiff 


could 
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could not ſue him as for a treſpaſs on his private property. 
Sed per curiam; It is certainly a dedication to the pub- 
lick, ſo far as the publick has occaſion for it, which is 
only for a right of But it never was underſtood 

to be a transfer of the abſolute property in the foil. So 
the plaintiff had judgment. Stran. 1004. Hill. 8 Geo. 
2. Sir Jobn Lade v. Sheperd. 8 

A man cannot allege, that he cannot uſe his way as 
well as he could before, but muſt plead that he could not 
uſe the way at all. Gadb. 52, 53. ; ; 

An ancient highway cannot be changed without an in- 
quiſition found on a writ of Ad quod damnum, that 
ſuch change will be no prejudice to the publick ; and it 
is ſaid, that if one charge a highway without ſuch au- 
thority, he may ſtop the new way whenever he pleaſes; 
neither can the King's ſubjects in an action brought 
againſt them for going over ſuch new way, juſtify ge- 
nerally as in a common highway, but ought to ſhew ſpe- 
cially, by way of excuſe, how the old way was obſtruc- 
ted, and a new one ſet out; neither are the inhabitants 
bound to keep watch in ſuch new way, or repair it, or 
to make amends for a committed in it. Cro. 
Car. 266. Faugb. 34t. Telv. 141. 1 Hawk. F. C. 
201-2. 

But it hath been holden, that if a water, which hath 
heen an ancient highway, by degrees changes its courſe, 
and goes over different ground from that whereon it uſed 
to run, yet the highway continues in the new channel. in 
the ſame manner as in the old. 22 Af. 93- 1 Rel. 
Sr. 390. | 


2. Who are obliged to repair the bighway by 


the Com- 


mon law, and where a perſon ſball be liable by reaſon of 


inclaſure, tenure or preſciption. 


highways lies on the occupiers of lands in the pariſh 
wherein they lie; but it is ſaid, that the tenants of the 
lands adjoining are bound to ſcour their ditches. 1 


Rel. Abr. 39- March 26. 1 Vent. go, 183. 8 Hen. | 


: Aifo if = pariſh is part in one county, and part in an- 
other, and the highways in one connty are out of repair, 
the whole pariſh ſhall contribute to the repair ; but there 
may be an agreement between the inhabitants, that the 
one ſhall repair one part, and the other the other ; and 
ſuch agreement is good between themſelves, and for 
breach the one may have an action upon the caſe againſt 
the other; but in an indictment they 8 — ad- 
vantage of theſe agreements, for as to the King they are 
equally liable. 1 Mad. 112. 1 Vent. 256, 3 Keb. zor- 
Therefore if the indictment is general againſt all the 
pariſh, all the pariſh ſhall be charged; but if it be inten- 
died to charge one part or precinct of the pariſh to repair 
all the ways within the pariſh, it muſt be alleged in 
leading, - 
fuch 2 part of the pariſh de temps dont, c. have been 
cha 1 Vent. 256. 


rged with the reparation of the ways. 
1 Med. 112. 3 Keb. 3or. | 

But t the pariſh be obliged of common right to 
repair the highways in it, yet it is certain, that particu- 
lar perſons may be bound to repair the highway, by rea- 
ſon of incloſure or preſcription; as where the owner of 
the lands not incloſed, next adjoining to the highway, 
incloſes his lands on both ſides of it; in which caſe he 
is bound to make a perfe& good way, and ſhall not be 
excuſed by making it as good as it was before the inclo- 
ſure, if it were then any way defective, becauſe by the 
incloſure, he takes from the people the liberty of going 
over the lands adjoining to the common — 1 
Abr. 390. Cre. Car. 366. . 
Alſo it is ſaid, that if one inc on one ſide, 
which hath anciently been incloſed of the other ſide, he 
ought to repair all the way; but that if there be no ſuch 
ancient incloſure of the other ſide, he ought to repair 
but half the way. 1 Sid. 464- 

Therefore if there be an old hedge time out of mind 
belonging to A. on the one fide of the way, and B. ha- 


| 


t by ſpecial preſcription, or ratione tenure, 


Ral. | th 
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| there B. ſhall be charged with the whole repair. 1 Sid. 
464. 2 Keb. 665. 2 Saund. 157. 

But if A. makes a hedge on the one fide of the way, 
and B. on the other, they ſhall be chargeable by moiete;. 
1 Sid. 464. 2 Keb. 665. | 

But it ſeems clear, that wherever a perſon makes him- 
ſelt liable to repair a highway by reaſon of incloſure, 
that by throwing of it open again, he thereby frees bim- 
ſelt of the burthen of any future reparation. 2 Suund, 
160. 

Particular perſons may be bound to repair a highway 
by preſcription; and it is ſaid, that a corporation aggre- 
gate may be charged by a general preſcription, that it 
ought and hath uſed to do it, without ſhewing any con- 
ſideration in reſpe& whereof they had uſed to do it, be- 
cauſe ſuch a corporation never dies, neither is it any 
plea, that they have done it out of charity ; but it is fad, 
that ſuch a general preſcription is not ſufficient to charge 
a private perſon, becauſe no man is bound to do a thing 
which his anceſtors have done, unleſs it be for ſome 
cial reaſon ; as having lands deſcended to him holden by 
ſuch ſervice, Cc. but it ſeems, that an indictment char- 
ging a tenant of lands in fee with having uſed of right 
to repair ſuch a way ratione tenure terre ſue, without 
adding that his anceſtors, or thoſe whoſe eſtate he hath, 
have ſo done, is ſufficient, for tis implied. 27 Af. 8. 
27 Ed. 4. 38. Bro. Preſcription 49, 70. Keikw- 52. a. 
Latch 206. 1 Hawk. P. C. 202—3. 

And it ſeems certain in all thoſe caſes, whether a pri 
vate perſon be bound to repair a highway by incl 
| or preſcription, that the pariſh cannot take advantage of 
it on the general iſſue, but muſt plead it ipecially ; and 
that therefore, if to an indictment againſt the pariſh, for 
not repairing a highway, they plezd Not guilty, this 
ſhall be intended only that the ways are in repair, but 
does not go to the right ot reparation- 1 Mad. 112. 3 
Keb. 301. 1 Vent. 256. | 


| 


3. Whore compellable by ſtatute to repair the highway. 


By ſtat. 2 & 3 Ph. c. 8. ſed. 2. & Mar. 6. and 22 
Car. 2. c. 12. ſef.g. © Phe pzriſhioners of evcry pa- 
riſh ſhall endeavour themſelves to amending of the high- 
| ways therein, and ſhall be chargeable thereunto as fol- 
| loweth, that is to ſay, Every perſon for every plough- 

land in tillage or paſture, that he or ſhe ſhall occupy in. 
the ſame parith, and every othcr perſon keeping there a 
draught or plough, ſhall find and ſend at every day and 

place to be appointed for the amending of the ways in 
the pariſh, one wain or cart, furniſhed after the cuſtom 
of the country, with oxen, horſes or other cattle, and 
all other neceſſaries meet to carry things convenient for 
that purpoſe, and alſo two able men with the ſame, up- 
on pain of every draught making default, ten ſhillings ; 
and every houſholder, and alſo every cottager and la- 
bourer of that pariſh able to labour, and being no hired 
ſervant by the year, ſhall by themſelves, or one ſufficient 
labourer for every of them, upon every of the ſaid days, 
work and travel in the amendment of the ſaid high- 
ways, upon pain of every perſon making default, to loſe 
for every day, one ſhilling and fix-pence: And if the 
ſaid carriages of the pariſh, or any of them, ſhall not be 
thought needful by the ſurveyors, to be occupied upon 
any of the ſaid days, that then every ſuch perſon that 
ſhould have ſent any ſuch carriage, ſhall ſend to the faid 
work, for every carriage ſo ſpared, two able men, there 
to labour for the day, upon pain to loſe for every man 

not ſo ſent to the ſaid work, twelve-pence ; and ev 
perſon and carriage aboveſaid, ſhall have and bring wi 
em ſuch ſhovels, ſpades, picks, mattocks, and other 
tools and inſtruments as they do make their own ditches 
and fences withal, and ſuch as be neceſſary for their ſaid 
work: And all the ſaid perſons and carriages ſhall do and 
keep their work as they ſhall be appointed by the ſaid 
ſuperviſors, or one of them, eight hours of of the 


faid days, unleſs they ſhall be otherwiſe licenſed by the 
ſaid ſuperviſors, or one of them.” | 
And it is further enacted by ſtat. 18 El. c. ro. ſed. 2. 


ving land lying on the other fide, makes à new hedge, 


That every perſon or perſons (except ſuch as dwell » 


| 


| of the parties — 
bn ble men pear to labour in the highways at the 
is farther enacted by the ſaid ſtatute, ſcd. 3. 
other that ſhall occupy a plough-land in 
„ lying in ſeveral pariſhes, ſhall be 
X of the ways within the pariſh 
elleth, as far forth, in ſuch manner and 
perion having a plough-land in any one pa- 
or ought to be chargeable.” i 
was made a great doubt in the conſtruction of theſe 
what ſhould be accounted a plough- land within 
the purview of them; for the ſettling whereof it was 
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of fifty 

deemed to have a plough-land, as to all or 
oſes within any of the ſtatutes before that 

time made, of or concerning the highways ; any thing 

om to the contrary in any 

wiſe notwithſtanding.” 

Alſo it is farther enaQted by the above-mentioned ſta- 
| tute of 22 Car. 2. c. 12. ſecl. 8. "That in ſuch places 
where there is no uſe of carts and teams for the amend- 
ment of the highways, but the uſage and practice is to 
carry ſtones, gravel, earth or other materials for ſuch 
amendment, upon the backs of horſes, or by any other 
kinds of carriages; that in all ſuch places the inhabitants 
any ſuch horſes or other carriages, ſhall ſend in 

horſes as are accuſtomed to that kind of la- 
ſuch their other carriages, with able per ſons 
ſame, in like manner, and under the 
directions, forfeitures and penalties, as by any for- 
ſtatute for repairing of highways, is appointed for 

teams. | 

expoſition of theſe ſtatutes, the following opi- 
nions have been holden, 1. That clergymen are within 
theſe ſtatutes in reſpect of their ſpiritual poſſeſſions, as 


much as any other perſons in reſpe& of 3 
fions. 3 Keb. 255, 476. 1 Vent. 273. 2 Inft. 704. 
1 Hawk. P. C. 204.— By ſtat. 30 Geo. 2. c. 25. ſect. 


23. Perſons ſerving for themſelves as private men in 
the Militia, ſhall, during the time of ſuch ſervice, be ex- 
empted from perſonally doing any highway duty com- 
monly called ſtatute-work. 

2. That he who keeps 1 draught ought to fend a 
team, though he occupy no land in the pariſh; and in 


like manner, he who occupies a plough-land ought to 


ſend a team, though he keep no draught. Raym. 186, 
356. Dalt. cap. 26. 2 Reb. 617. 

3. That notwithſtanding the words of the ſtatute 2 
& 3 Ph. C Mar. cap. 6. extend only to the occupiers 
of land, yet if the owner neither occupy them, nor let 
them, but ſuffer them to lie freſh, he ſhall be charged as 
much as if he had occupied them, tor the publick ought 
not to ſuffer for his negligence. Palm. 389. 2 Rol. 
Rep. 412. 


4. That he who keeps a draught and but two horſes, 


ought to attend with them at the time appointed, and to 
carry ſuch loads as they are able to carry. Dale. c. 26. 

5. That it is no excuſe for parithioners indifted at law 
for not repairing their highways, that they have done 
their full work required by ſtatute ; for the ſtatute being 
in the affirmation, doth not abrogate any proviſion of 
this kind by the Common law. Dalt. cap. 26. 1 Hawk. 
P. C. 204. Es 

6. The King's charter, or letters patent, diſcharging 
certain lands from the duty of contributing to the repair 


the charge of the repairing the highways, which by the 
ſtatute Ph. Aar. and other ſubſequent ſtatutes, are 
chargeable to ſend men for that purpoſe. 3 Med. 96. 
Bret. and Mit la: 


— 


— 


purpoſe. 


—— —ñ— 
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| 


| 
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4. Who ſball be afſeſſed for repairing the highway ; and 


of other proviſeens ; and lands ſettled in truſt for that 


By the above mentioned ſtatute of 22 Car. 2. c. 12. . 
10, 11, and 3 & 4 W.&M. it is enacted, That where 
the juſtices ot the peace of any county, city or other place, 
or the major of them, at their general or quarter 
ſeſſions ſhall be fully ſatisfied that the common high- 
ways, cauſeys, bridges, ſtreets or pavements, within any 
pariſh, townſhip or hamlet, &c. within their reſpectixe 
juriſdiction, cannot be ſufficiently amended, repaired, 


and ſupported by means of the laws then in force, with- 


out the help of the faid acts; in all fuch cafes one or 


more aſſeſſment or aſſeſſments upon all and every inhabi- 
tants, owners and occupiers of lands, houſes, tenement; 
and hereditaments, or any perſonal eſtate, uſually ratc- 
able to the poor within any ſuch pariſh, townſhip, bam- 
let, Cc. ſhall be made, levied, collected and allowed by 

ſuch perſon and perſons, and in ſuch manner as the ſald 
juſtices by their order at ſuch ſeſſions ſhall direct and ap- 
point in that behalf: And the money thereby raiſed ſhall 


de imployed and accourted tor according to the order and 


directions of the ſaid juſtices for and towards the amen- 
ding, repairing, paving, cleanſing and ſupporting tuch 
highways, cauſeys and bridges, from time to time, as 
need ſhall require; and the faid aſſeſſment ſhall be levied 
by diſtreſs and fale of goods on non-payment upon de- 


mand, Fc. provid: d, that no ſuch atleiſmcrt cr aſſeſſ- 
ments to be made in any one vear, ſhall exceed the tate 
| of ſix-pence in the pound of the yearly value of any 
lands, houles, tenements and hereditaments fo afleſſed, 


nor the rate of ſix - pence tor twenty pounds in perſonal 


eſtate.” 


And by ſtat. 1 Ceo. 1. ff. 2. c. 52. ef. 6. On ap- 
plication of the ſurveyor, the juſlices may, if they tee 
fitting, cauſe ſuch — to be made, although the fi. 
days work hath not been performed ; but the ſaid aſſeſſ- 
ment ſhall not excuſe the fix days labour. An order fur 


impoſing a rate towards the repairs of the highways, was 


quaſhed for two exceptions: 1. Becauſe it did not ap- 

but that the ſtatute labour was ſufficient. And 2. 

auſe only the occupiers of land are charged, whereas 

others are equally liable. S:ran. 315. Trin. 6 Geo. 1. 
King and the Inhabitants of Stroud. | 

And it is farther enacted by ſtatute 7 g IV. 3. c. 29. 

« That if any innſhip, liberty, preeinct, or vill, that 

utes to repair their own highways, ſhall have levied the 


rate of ſixpence in the pound, and employed the fame 
towards the repair of the highways, and yet the ſaid high- 


ways are not ſufficiently repaired ; in ſuch caſes it ſhall be 
lawful for the juſtices of peace at their ſpecial ſeſſions to 
be held every four months, for the conſideration of the 
highways, to order the whole pariſh to contribute to the 
repairing thereof.“ | | 

It is recited by 3 & 3 V. M. c. 12. © That divers 
pariſhes and townſhips, having not any gravel-ſtones, 
quarries, nor any other materials fitting or convenient 
for the amending or repairing of the highways within the 
ſaid pariſhes and townſhips, the ſurveyors of the highways 
of ſuch pariſhes and townfhips, had been forced to lay 
out their own money for the buying of ſuch materials as 
were neceſſary for that purpoſe, and yet had no remedy 


by any law then in force for a reimburſement of ſuch ex- 


pences; and therefore it is enacted, That upon notice 
given by the ſurveyor or ſurveyors of the highways tothe 
juſtices of the peace at their ſpecial ſeſſions, and oath made 
of what ſum or ſums of monc y he or they have or hath fo 
laid out and expended upon amending and repairing of 
the ſaid highways, the juſtices of the peace, or any two 
of them, at their ſpecial ſeſſions, may by warrant under 


their hands and ſeals, cauſe an equal rate to be made for 
of the highwavs, are not ſufficient to exempt lands from | 


the reimburſing the ſaid ſurveyor or ſurveyors, the mo- 
nies by him or them laid out as aforeſaid, upon all the 
inhabitants of ſuch pariſh or townſhip where ſuch monies 
are expended, according to the rules and methods pre- 
ſcribed by 43 El. 2. which rate being confirmed and al- 

lowed 
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lowed by the ſaid juſticcs in their ſpecial ſeſſions, ſhall 
be collected and gathered by the ſaid ſurveyor or ſurvey- 
ors of the highways ; and it any perſon or perſons refuſe 
to pay the monies ſo aſſeſſed on him or them, that then 
the ſame ſhall be levied by the ſaid ſurveyors, by diſtreſs 
and ſale of the goods and chattels of the perſons refuſing; 
rendering to the party the overplus, reaſonable charges 
for making the ſaid diſtrels firſt to be deducted. 

And it is enacted by the ſaid ſtat. 3 & 4 V. M. c. 

12. ſe. 14. That no fine, iſſue, penalty or forfeiture, 
for not repairing any highway, ſhall be returned into the 
court of Exchequer, or other court, but ſhall be levied 
and paid into the hands of the ſurveyors of the pariſh or 
place, to be applied towards the repair and amendment 
of ſuch highway; and that if any fine, penalty or for- 
feiture, im on any pariſh or place, for not repairing 
the highways, ſhall hereafter be levied on any one or 
more of the inhabitants of ſuch pariſh or place, that then 
ſuch inhabitant or inhabitants ſhall make his or their 
complaint to the juſtices of the peace at their ſpecial ſef- 
ſions ; and the ſaid juſtices, or any two of them, are by 
the ſaid ſtatute impowered and authorized by warrant 
under their hands and ſeals, to cauſe a rate to be made, 
according to the form and manner aforeſaid, for the reim- 
burſing ſuch inhabitant or inhabitants the money ſo levied 
on him or them as aforeſaid ; which rate ſo made and 
confirmed by two juſtices as aforeſaid, ſhall be collected 
and levied by the furveyor or ſurveyors of the highways 
of ſuch pariſh or place ſo preſented or indicted as afore- 
ſaid; and the ſaid ſurveyor or ſurveyors ſhall, within one 
month next aftcr the making and confirming the rate 
_ aforeſaid, paid unto the inhabitant or inhabitants, ſuch 
money ſo levied on him or them as aforeſaid.” 

It is enaQted by the ſaid ſtatute of 22 Car. 2. c. 12. 
ſect. 2. That where any lands have been, or ſhall be 
given for the maintenance of cauſeys, 
ways and bridges, all ſuch perſons that are or ſhall be 
enfeoffed or truſted with any ſuch lands, ſhall let them 
to farm at the moſt improved yearly value without fine; 
and that the juſtices of the peace in their open ſeſſions 


mall inquire by ſuch ways and means as they think fit- | 


ting, into the value of all ſuch lands fo given or to be 
given, and order the improvement and im of 
the rents and profits thereof according to the will and 
direQion of the donor of ſuch lands, if they find that the 
perſons ſo intruſted have been negligent or faulty in the 
performance of their truſt, (except ſuch lands have been 
given to the uſes aforeſaid, to any college or hall in either 
he univerſities of this kingdom, which have viſitors 
of their own) ; any law, ſtatute, uſage, or cuſtom to the 
contrary notwithſtanding.” 2 


5. Of enlarging the bighway. 

It is enaQed by 13 Ed. 1. commonly called the ſtatute 
of Wincheſter, cap. 5. That highways leading from 
one market-town to another ſhall be enlarged, fo that 
there be neither dyke, tree nor bnſh, whereby a man 


may lurk to do hurt, within two hundred foot of the | 


one ſide, and two hundred foot of the other ſide of the 
way; fo that the ſtatute ſhall not extend to aſhes, 
nor unto great trees, c. and if by default of the lord 
that will not avoid the dyke, underwood, or buſhes in the 
manner aforeſaid, any robberies be done therein, the lord 
ſhall be anſwerable for the felony ; and if murder be done, 
the lord ſhall make a fine at the King's pleaſure: And 


if the lord be not able to fell the underwoods, the country 


ſhall aid him therein. 

« And the King willeth, that in his demeſne lands 
and woods within his foreſt and without, the ways ſhall 
be enlarged, as before is ſaid. And if percaſe a park 
be taken from the highway, it is requiſite that the lord: 
ſhall ſet his park the ſpace of two hundred feet from the 
highways as before is ſaid, or that he make ſuch a wall, 
2 N that offenders may not paſs nor return to 

evil. 

Alſo it is enacted by the above-mentioned ſtatute of 
3T4W.&M.c. 12. ſed. 15. That the ſurveyors 
of the highways ſhall make every cart-way leading to 


pavements, high- | 


— 
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any market-town, eight feet wide at the leaſt, and as 


near as may be even and level.“ 


And it is farther enacted and declared by the ſame 


ſtatute, ect. 21. © That no horſe cauſey, or cauſey for 
horſes, travelling upon, or in any publick highway, be 
leſs or under three feet in breadth.” 

Alſo it is enacted by 8 & 9 W. cap. 15. ſect. 1. 
« That the juſtices of the e of any county, city, 
riding, diviſion, liberty or place, or the major part of 
them, being five at the leaſt, at their quarter - eſſions, 


| ſhall have a power to enlarge or widen any highways in 


their reſpective counties, ridings, diviſions, es or 
places, fo that the ground to be taken into the faid high. 
ways do not exceed eight yards in breadth ; and that the 
ſaid power do not extend to pull down any houle, or to 
take away the of any orchard, court or 
yard : And for the ſatisfaction of the perſons who are 
owners of, or may be intereſted in the ſaid ground that 
ſhall be laid into the ſaid highway, the ſaid juſtices are 
by the ſaid ſtatute impowered to impanel a jury before 
them, and to adminiſter an oath to the ſaid jury, that 


they will aſſeſs ſuch damages to be given, and recompence 


to be made to the owners and others intereſted in the faid 
ground, for their reſpective intereſts, as they ſhall think 
reaſonable, not exceeding five and twenty years purchaſe 
for lands fo laid out, and likewiſe ſuch as 
they ſhall think reaſonable, for the making of a new 
ditch and fence to that fide of the highway that ſhall be 
fo enlarged, and alſo ſatisfaction to any perſon that may 
be other wiſe injured by the enlarging of the ſaid high- 
oy And upon payment of the ſaid money ſo awarded, 
or leaving it in the hands of the clerk of the peace of the 


reſpective county, for the uſe of the owner, or of others 
intereſted in the taid ground, the intereſt of the ſaid per- 


ſons ſhall be for ever deveſted out of them; and the 
ground that ſhall be laid into any highway by virtue of 


the ſaid act, ſhall be eſteemed a publick highway to all 


intents and purpoſes whatſoever; and the ſaid juſtices 


| ſhall have power to order one or more aſſeſſment or 


aſſeſſments to be made, levied or collected upon all and 


the inhabitants, owners, or occupiers of lands, 


every 
| - & tenements or hereditaments, in their reſpective 
| pariſhes or places that ought to repair the fame, to ſuch 


perſon or perſons, and in fuch manner as the faid juſtices 
at ſuch ſeſſions ſhall dire& and appoint ; and the money 


thereby raiſed ſhall be employed and accounted for, ac- 


cording to the order and direction of the ſaĩd juſtices, for 
and towards the purchaſing of tlie land to enlarge the 


ſaid highways, and for the making the ſaid ditches ard 
fences: And the ſaid aſſeſſments ſhall, by order of the 


ſaid juſtices, be levicd by the overſeers of the highways, 
by diſtreſs and ſale of the goods of perſons ſo aſſeſſed, not 
paying the ſame within ten days after demand, rendering 


the overplus of the value of the goods ſo diſtrained to the 
| 2 - owners thereof, the neceſſary charges being firſt 
deducted. - | 


But it is provided by the faid ſtatute, ſed. 2. „ That 
no ſuch aſſeſſment or aſſeſſments made in any one year 
for enlarging of highways, ſhall exceed the rate of ſix- 
pence in the pound of the yearly income of any lands, 
houſes, tenements and hereditaments, nor the rate of ſix- 
pence in the pound for perſonal eſtates. 

Alſo it is farther enacted by the ſaid ſtatute, ſe. 3. 
« That the juſtices of peace at their quarter-ſeſſions, at 
the requeſt of any perſon, for the putting in execution 
the power contained in the ſaid act for the enlarging of 
highways, ſhall iſſue out their precepts to the owner or 
owners of ground, or others intereſted in the ſame, that 


are to be laid into the ſaid highways, to at the 
next quarter-ſeſſions, or ſhew cauſc why the faid high- 


ways ſhould not be enlarged.” 
And it is farther enacted by /e. 4. of the ſaid ſta- 


| tute, © That if any order or decree ſhall be made by the 


ſaid juſtices for the laying out of any ground for the 
enlarging of highways, the owners or proprietors of the 
ſaid ground ſhall have free liberty, within eight months 
after ſuch order, to cut down any wood or timber grow- 


ing upon the ſaid ground; or upon the thereof, 


that the ſame ſhall be toll by order of the faid juſtices, 
and 
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of the highways for the pariſh, town, village, hamlet, 
precinct or tithing, for which he ſhall have been ſo no- 


deducted. minated, choſen and appointed for the year enſuing, and 
And it is farther enacted by ſe. 5. of the ſaid ſta- | ſhall take upon him and them reſpectively, and duly exe- 

tute, © That any aggrieved by the order or de- cute the ſaid office, according to the former laws made 

| cree of the ſaid juſtices ma to the judges of aſ- | concerning the highways, and the taid act; and if the 


ſiue at the next aſſiſe only to be held for the county 
where ſuch decree or order ſhall be made; and any of 
the faid judges are by the faid ſtatute impowered to exa- 
mine, affirm or reverſe the ſaid former order and decree, 
25 in judgment they ſhall think fit, and if affirmed, to 
award coſts againſt ſuch appellants for their vexation and 
delay, and to cauſe the ſame to be levied by diſtreſs and 


ſaid perſon ſo nominated and ſerved with the {aid warram 
ſhall refuſe or neglect ſo to do, he or they fo refuſing 
and neglecting ſhall forfeit the ſum of five pounds to 
be levied on his or their goods and chattels, by diſtreſs 
and ſale of the ſame, by warrant under the hand and ca! 
| of two or more juſtices of the peace of the ſame divi- 
ſion, or in default thereof any neighbouring juſtices of 


fale of the llant's goods, rendering the overplus to the peace for the ſaid county; which warrant the faid juſ- 
the ſaid appellants.” | tices are required to make upon information of any one 

And it is farther enaQted by the ſaid ſtatute, /ef. 6. | credible witneſs upon oath; the one moiety for and to- 
« That where common highway ſhall be incloſed } wards the repair of the highways of the ſame pariſh, 
after a writ of a quod damnum iſſued, and inquifition | rendering the overplus to the party whoſe goods ſhall be 


thereupon taken, any perſon aggrieved by ſuch inclofure, 
may make his appeal to the quarter - ſeſſions of the coun 
to be held next after ſuch inquiſition taken, which ſhall 
finally hear and determine ſuch appeal; and if no ſuch 
be made, then the ſaid inquiſition and return 
entered and recorded by the clerk ot the peace of ſuch 
county at the quarter-ſeſſions, ſhall be for ever afterwards 


diſtrained, the charges of the diſtreſs and tale being firit 
deducted; and in caſe of ſuch neglect or refuſal, the faid 
juſtices are impowered to nominate and appoint ſome 
other fit perſon or perſons to perform the ſaid office, who 
upon like notice of ſuch nomination and appointment 
ſhall take upon him or them, and duly execute the faid 
office, and if he or they negle& or refuſe fo to do, ſhall 


binding to all perſons whatſoever.” forfeit the like ſum of tive pounds, to be levied and dif- 

| poſed of as aforeſaid; and if the conſtables, headboroughs, 

6. Of appointing ſurveyors of the bigbꝛways; and how | tithingmen, churchwardens, and furveyor or furveyers 
they onght to execute their office. 


of the highways of an riſh, town, li or pre- 
cinct, or tome "of 3 ſhall not return _ lip of 
names in ſuch, rut ner, as in this act is directed, every 
of them ſo regi-<ing thall forfeit the ſum ot twenty 
ſhillings to be levied in the manner, and applied to the 
uſes atoreſaid“ 


It is enacted by the 3 & 4 Will. & Mar. c. 12. ſect. 
1. © That the ſix and twentieth day of December 
in every year, unleis that day be Sunday, and then on | 
the ſeven and twentieth, the conſtables, headboroughs, | 
tithingmen, churchwardens, furveyor or ſurveyors of | 
the highways, and inhabitants in every pariſh, ſhall aſ- 
ſemble together, and the major part of them as are ſo 

aſſembled, ſhall make a liſt of the names of a competent | 

number of the inhabitants in their pariſh, who have an | 
eſtate in lands, tenements or hereditaments in their own 
right or their wives, of the value of ten pounds by the 
year, or a perſonal eftate of the value of one hundred 
pounds, or are occupiers or tenants of houſes, lands, te- 
nements or hereditaments, of the yearly value of thirty 
pounds, if any ſuch there be; or if there be no ſuch 
perſons in the pariſh, then the faid liſt to be of the moſt 
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And it is farther enacted by the ſaid ſtatute of 3 & 4 
V. & M cap. 12. ſef. 3 © That if any juſtice of the 
| peace ſhall neglect or refuſe to do what is required of 
him by the ſaid act, he ſhall orfeit five pounds, one 
moiety whereof ſhall go to the perſon that ſhall ive tor the 
ſame ; the other moiety to be employed in the repair of 
the highways of the pariſh where the perſon who ſhall 
ſue for the ſame inhabits, to be recovered in any of the 
King's courts of record, by action of debt, &c. 
As to the manner ſurveyors oughtto execute theiroffice, 
it is enacted by the faid ſtatute 3 & 4 V. M. cab. 12. 
| That every ſurveyor of the highways, appointed as 
ſufficient inhabitants of ſuch pariſh, and ſhall return ſuch | by the ſaid act is directed, ſhall within fourteen days 
a lift unto two or more of the juſtices of the peace in of | next after his firſt acceptance of the faid office, and ſo 
near the diviſion of the county in which their pariſh | from time to time every four months during his being 
lies, at a ſpecial ſeſſions to be held for that purpoſe within | ſurveyor, take a view of all the roads, common high- 
the ſaid divifion, on the third day of January next fol- | ways, water-courſes, bridges, cauſeys and pavements 
Icwing, unleſs it ſhall happen on a Sunday, and then to | within the pariſh, town, village, hamlet, precin& oc 
be the fourth of the ſame month, or within fifteen days | tithing, for which he is appointed furveyor, that are to 
after; for which purpoſe the ſaid juſtices are required | be repaired by the faid pariſh, &c. and ſhall make a 
to hold a ſpecial ſeſſions at ſome place within that divi- | preſentment upon oath, in what ſtate and condition he 
fion where the pariſh lies, and to give notice of the | finds the ſame, to ſome juſtices of the peace of the 
time and place where they intend to hold the ſame, to | ſame diviſion, if then reſident there, otherwiſe to 
the conſtables, headboroughs, tithingmen, churchwar- | fome neighbouring juſtice of the peace for the ſaid 
dens, and ſurveyors of the highways of every parith | county, and in default thereof ſhall incur the pe- 
within the diviſion, at leaſt ten days before the hol- | nalty aforeſaid, as if he or they had refuſed or neglected 
ding of the ſeſſions; and the faid juſtices ſhall then | to accept and execute the ſaid office, unleſs he ſhall have 
and there, out of the ſaid liſts, according to their diſ- | ſome reaſonable excuſe for omitting the ſame, to be al- 
cretion, and the largeneſs of the pariſh, by warrant un- | lowed by two juſtices of the peace of the fame diviſion, 
der their hands and ſeals, nominate and appoint one, | c. And what defaults and annoyances they ſhall find 
two or more, as they ſhall think fit and approve of, be- | in any of the ſaid highways, c. they ſhall from time to 
ing of like ſufficiency as aforeſaid, to be ſurveyor or ſur- | time, the next Sunday immediately after ſermon, give 
veyors of the highways of every pariſh within the divi- | publick notice of the fame in the pariſh church, and if 
fion, or for any hamlet, precinQ, liberty, tithing or | the ſame ſhall not be removed, repaired and amended 
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town, of and in the ſame diviſion, for the year enſu- 
ing ; which .nomination and appointment ſhall by the 
conſtables, headboroughs, tithingmen. or ſurveyors of 
the highways, for the time being, or ſome of them, be 
notified to the perſon or perſons ſo nominated, choſen 
and appointed by the faid juſtices within fix days after 


within thirty days after ſuch notice given, that then the 
ſaid ſurveyor or ſurveyors ſhall within thirty days re- 
move, repair and amend the ſame, and diſpoſe of the 
fame annoyances, to and for the repair of the ſaid high- 
ways; and the faid ſurveyor or ſurveyors ſhall be reim- 


burſed what charges and expences they ſhall be at in fo 
doing, by the parties who ſhould have done the fame; 
and in cafe the faid parties ſhall upon demand refuſe or 
| neglect to pay the ſaid ſurveyors their ſaid charges, then 


ſuch nomination, by ſerving him or them with the ſaid 
warrant or warrants, or by leaving the ſame, or a true 
copy thereof at his or their houſes, or uſual places of 


abode; and from thenceforth the perion or perſons ſo 
nominated and appointed, ſhall be ſurveyor or ſurveyors 
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the ſaid ſurveyors ſhall apply themſelves to any juſtice ot 
the peace within the diviſion of the county wherein ſuch 
Gg g highways 
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highways are, and in default thereof to any nei ghbouring 
juſtice tor the ſaid county, and upon his or their making 
cath before ſuch juſtice of the notice to the defaulter in 
manner aforeſaid, the faid ſurveyors thall repay all ſuch 
their charges as ſhall be allowed to be reaſonable by the 
ſaid juſtice, to be levied in manner aforeſaid.” 

And it is likewiſe enacted by ſtat. 1 Geo. 1. ft. 2. c. 
52. ſe. 2. All ſurveyors of the highways appointed by 


| 
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ſuch ſuperviſor to cauſe any more pits to be digged for 
gravel in any ſeveral and incloſed ground than one only; 
and that the fame pit or hole ſo digged for gravel as is 
aforeſaid, ſhall not by any way be in breadth or length, 
above ten yards over at the molt: And that every tuth 

ſuperviſor, as ſhall cauſe any ſuch pit to be made and dig- 
ged for gravel, ſand, cinders, as is aboveſaid, ſhall within 
one month next after ſuch digging or pit made, cauſe the 


virtue of the act 3 & 4 W. S M. cap. 12. ſhall within 
fourteen days after acceptance of their office, and every 
four months or oftner, if required by warrant from two 
juſtices of the peace, view all the highways, bridges, 
cauſeys, pavements, hedges, ditches and water-courſes 
belonging to ſuch highways, with all nuiſances or incroach- 
ments made upon them within the pariſh, townſhip, 
village, hamlet, precinct, or tithing, where they are ſur- 
veyots, and give à true account in writing upon oath 
(for which bath no fee ſhall be taken by ſe##. 11. of this 
act) of the condition of all ſuch highways, and eſpecially 
of ſuch defects as want to be repaired, and the neglects 
of labourers, and of thoſe who are obliged to find la- 
bourers or teams, to the juſtices at their next ſpecial 
ſeſſions : and all ſurveyors neglecting to give ſuch account 
ſhall ſuffer the ſame penalty, as if they refuſed to execute 
the office, to be levied and diſpoſed of as by the faid act 
is directed; unleſs they have ſome reaſonable excuſe, 
to be allowed of by the juſtices at their ſpecial ſeſſions. 
Alſo it is enacted by the above-mentioned ſtatute of 
22 Car. 2. c. 12. f. 12. * That the ſurveyors ſhall ap- 
point fix days ſor the providing ſtones, gravel, and other 
materials, tor the amendment of, and for working in 
the highways, having reſpect to the ſeaſon of the year, 
and the weather, and giving notice publickly ſome con- 
venient time before the ſeveral days; at which days all 
ons liable to the ſaid work, ſhall attend and work ac- 
cordingly : And the ſaid ſurveyors, c. ſhall make return 
of the defaulters within one month after every default 
made, to ſome neighbouring juſtice of the peace of the 
ſame county; and the faid juſtice ſhall preſent the fame 
to the quarter-ſeſſions of the peace held next after ſuch 
return made unto him; and the offenders ſhall reſpec- 
tively incur the ſame forfeitures, pains and penalties, in- 
flicted and appointed by the laws then in force for the 
amending of the highways.” | 
It is enaQted by 5 El. c. 13. © That it ſhall be lawful 
for the ſurveyors of the highways, for the better repa- 
ration and amendment of the ways within their ſeveral 
pariſhes and limits where they ſhall be ſuperviſors (if it 
thall be ſo to them thought neceſſary, ) to take or carry 
away of the rubbiſh or ſmalleſt broken ſtones of any quarry 


— 
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| ſame to be filled and ſtopped up with earth, at the coſts 
and charges of the pariſhioners ; upon pain to forfeit to 
the owner or owners of the ſoil wherein any ſuch pit 
ſhall be made and digged, for every default five marks, 
to be recovered by action of debt, &c. 
| And it is farther enacted by the fame ſtatute ſect. 6. 
„That every ſuperviſor ſhall within the limits where 
he ſhall be ſuperviſor, have authority to turn a water- 
| courſe, or ſpring of water, being in any highway, into 
any ditch of the ſeveral ground ot any perſon whatſoever 
next adjoining to the ſaid ways, in ſuch manner as by the 
ſaid ſuperviſors ſhall be thought meeteſt.” 

But by ſtat. 26 Geo. 2. cap. 28. it is enacted, . That 
if any perſon ſhall, by reaſon of getting any gravel, ſand, 
ones, chalk, or other materials, for repairing any high- 

way, or for any other purpoſe whatſoever, mu. * or caule 
to be made any pit or hole in any common, heath, or 
waſte ground, he ſhall forthwith cauſe the fame to be 
ſufficiently fenced off, during ſuch time as it ſhall be con- 
tinued open, ard ſhall, within fourteen days after digging 
for ſuch materials in ſuch pit or hole, cauſe the ſame to 
be filled up, ſloped down or fenced off, and ſo continued; 
and if he ſhall not fill up, flope down or fence off the 
ſame, and keep the ſaid tence from time to time in good 
repair, one juſtice on view, cr oath of one witneſs, may 
order him to fill up, properly flope down, or fence olf 
the ſame ; and when any fence ſhall be ſet up, may or- 
der the ſame to be repaired; and if he ſhall not comply 
with ſuch order in ten days after his receipt thereof, or 
the ſame being left at his uſual place of abode, and due 
proof being made, upon oath before any one juſtice, of 
the offence committed, of the ſervice ot fuch order, and 
of the refuſal or neglect io comply therewith, ſuch perſon 
ſhall forfeit not exceeding ten pounds, nor leſs than forty 
ſhillings, to be laid out in filling up, floping down, or 
fencing off the ſame, and towards the repair of the road 
in the pariſh or place where the offence ſhall be commit- 
| ted, and in ſuch manner, as the juſtice ſhall direct; 
which forfeiture in caſe the ſame he not forthwith paid 
ſhall be levied by diſtreſs by v.::::nt of ſuch juſtice. 
Alſo it is enaQted by the abci.-i:;cntioned ſtatute of 18 
El. 10. ſed. 7. % That where any ſoil hath been caſt 


or quarries lying and being within the pariſh where they 


ſhall be ſurveyors, without licence, controllment or im- 
peachment of the owner, ſo much as by their diſcretions 
mall be deemed neceſſary for the amendment of the faid 
ways: And that for default of any quarry not being 
within the pariſh or limits, or in default of rubbiſh 


not to be found in any fuch quarry, it ſhall be lawful | 


for every ſuch ſurveyor, for the uſe aforeſaid, in the ſe- 
veral grounds of any perſon or perſons being within the 
pariſh and limits where they ſhall be ſurveyors, and nigh 
adjoining to the way wherein ſuch reparations ſhall be 
thought neceſſary to be made, and wherein gravel, ſand, 


into the common highway, or common faring way, that 
there 15 a bank between the faid way and the ditch, it 
ſhall be lawful for the faid ſurveyors, &c. to make ſluices 
or other devices by their diſcretions, to convey the water 

out of the ſaid way into the ditch ; any law, right, in- 
tereſt or uſage to the contrary notwithſtanding.” 

And it is farther enacted by the ſaid ſtatute of 3 & 4 
V. M. c. 12. * That it ſhall be lawful for the ſaid 
ſurveyors, where the ditches and drains alicady made are 
not ſufficient to carry off the water that lies upon the 
highways, to make new ditches and drains in and through 
the lands next adjoining to the ſaid highways, and keep 


or cinders is like to be found, to dig or cauſe to he digged 
for gravel, ſand or cinders, and likewiſe to gather ſtones 


lying upon any lands or grounds within the pariſh, and 


meet to be uſed to ſuch purpoſe, and thereof to take and 
carry away ſo much as by the diſcretion of the ſaid ſur- 
veyors ſhall be thought neceſſary to be employed in the 
amendment of the ſaid highways.” But it is provided by 
the ſaid ſtatute, ſect. 6. That it ſhall not be lawful 
to any ſuperviſor, by virtue of the act, to cauſe any 
rubbiſh to be digged out of any quarry or quarries, but 
only ſhall extend to ſuch rubbiſh as ſhall be found there 
ready digged by the owner or owners of the ſaid quarry 
or quarries, or otherwiſe by his or their licence and com- 
mandment ; nor ſhall not extend or give authority to 
any ſuperviſor to dig or cauſe to be digged any gravel, 
ſand, or cinders in the houſe, garden, orchard, or mea- 


— — 


them ſcoured, cleanſed and open, and come upon any 
of the ſaid lands with their workmen for ſo doing.” T“ 

Allo it is enacted by the above-mentioned ſtatute of 
5 El. c. 13. ſecl. g. That every ſurveyor for the time 
being, ſhall within one month next after default or 
offence made by any perſon contrary to the proviſion and 
true meaning of either of the ſaid ſtatutes of 2 F 3 Ph. 
& Mar.8. or 5 El. 13. par. 8. preſent every ſuch de- 
fault or offence to the next juſtice of peace for the time 
being, under pain of forty ſhillings. | 

And it is enacted by the taid ſtatute of 22 Car. 2. c. 
12. ſect. 1. That ail conſtables and ſurveyors of the 


| highways, from time to time during their continuance 


in their offices, ſhall cauſe the ſeveral acts of parliament 
then in force, touching the repairing the highways, to be 


dow of any perſon, nor that it ſhall be lawful to any 


pus in execution, and the penalties thereby impoſed to be 
levied 
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ied and diſpoſed of as by the ſuid ſeveral as is directed: 
= every conſtable or — ot the highways refuſing 
ing to put the ſaid acts in execution, or wilfully 
ſuffering any waggons or carts to paſs thro? their re- 
ſpeQive limits with more cattle, or in other manner than 
by law + ſhall incur the like penalty of forty 
ſhillin , C, i 

And it is farther enacted by the ſaid ſtatute of 3 & 4 
. & M. c. 12. That the juſtices of the peace of 
every county ſhall, in their reſpective diviſions once in 
four months, hold a ſpecial ſeſſions, and ſhall thereunto 


ſummon all ſurveyors of the highways within that divi- | 


fion to come before them, and ſhall give them a charge 
to do their duty, and declare to them what they are 
obliged to do by virtue of that or any former act; after 
| which the ſaid ſurveyors ſhall make a preſentment unto 
them upon oath, of the ſtate and condition of the high- 
ways within their reſpective pariſhes, towns, hamlets, £c. 
— what offences and neglects any are guilty of, contrary 
to the meaning of any ſtatute concerning the high- 
ways, or any thing relating thereunto: And before any 
fuck ſurveyor ſhall go out of, or be diſcharged from his 
office, he ſhall at ſome ſuch ſpecial ſeſſions, give an ac- 
count upon oath of all money that hath come to his 
hands which ought to be employed in amending of the 
highways, and how he hath diſpoled of the ſame ; and 
in caſe any monies ſhall remain in his hands, he ſhall 
deliver the ſame to the ſurveyors of the highways, that 
ſhall ſerve for the ſame pariſh, town, or hamlet, c. for 
| the year enſuing, and in caſe of failure, to forfeit the 
double value of what ſhall be judged to be in his hands 
by the ſaid juſtices, Sc. 

And by ſtat. 1 Geo. 1. ft. 2. c. 52. ſeft. 3, 4, The 
juſtices at their ſpecial ſeſſions, by writing under their 
hands and ſeals, may order the reparation of thoſe great 
roads which do moſt want repair, to be firſt amended ; 
and at what time, or in what manner, the fame ſhall be 


performed ; according to which order the ſurveyor ſhall | 


proceed; and if they make no ſuch order, then according 
as to the ſurveyor ſhall ſeem moſt needful : And he ſhall 
take care, as fur as poſſible, that the work be perfected 
before the time of harveſt. 

And it is enacted by 6 Ann. c. 29. That if any 
— ſhall neglect to put either that or any former 
law for repairing highways in execution, he ſhall forfeit 

five ms og to be levied by diſtreſs, &c. by warrant of 
one juſtice of the peace.“ | 


7. Of ſtopping a highway, and other nuiſunces therein by 
the Common law. | | 

It is clearly agreed to be a nuiſance to dig a ditch, or 
make a hedge over-thwart the highway, or to ere& a 
new gate, or to lay logs of timber in it, or generally to 
do any other act which will render it leſs commodious. 
Kitchin 34. 1 Hawk. P. C. 212. 


be indicted, to continue an incroachment, or other nui- 
ſance to a highway begun by his anceſtor, becauſe ſuch a 


continuance thereof amounts, in the judgment of law, to 
na new nuiſance. 


1 Hawk. P. C. 214. 

Alſo it is agreed, that it is no excuſe for him who lays 
logs in the highway, that he laid them only here and 
there, ſo that the people might have a paſſage thro' them 
by windings and turnings. 2 Roll. Abr. 137. 1 Hawk. 
P. C. 212. | | 

[t is a nuiſance to ſuffer the highway to be incommoded 
by reaſon of the foulneſs, &c. of the adjoining ditches, 
or by boughs of trees hanging over it, c. And it is 
ſaid, that the owner of land next adjoining to the high- 
way, ought of common right to ſcour his ditches ; but 
that the owner of land next adjoining to ſuch land, is 
not bound by the Common law to to do without a ſpe- 
cial preſcription ; alſo it is ſaid, that the owner of trees 
hanging over an highway, to the annoyance of travellers, 
is bound by the Common law to lop them; and it is 
clear that any other perſon may lop them, ſo far as to 
avoid the nuiſance. 8 II. 7. 5. a. Ait h. 34. Dat. 
cap. 26. 1 Haro. P. C. 212, 213. 
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on the laying out the road, in which caſe the 
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But it is no nuiſance for an inhabitant of a town ic 


| unlade billets, &c. in the ſtreet before his houſe, by rea- 


ſon of the neceſſity of the caſe, unleſs he ſuffer them to 
continue there an unreaſonable time. 2 Rol. Abr. 137. 

Any one may juſtify 2 down, or other wiſe de- 
ſtroying a comman nuiſance, as a new gate or houſe 
erected in a highway ; and it hath been of late holden, 
that there is no need, in pleading ſuch juſtification, to 
ſhew that as little damage was done as might be. 2 
Rell. Abr. 144. Cro. Car. 184. 1 Fon. 221. 2 Salk. 

8. 

1 Alſo beſides that all nuiſances are puniſhable by in- 
dictment with fine and impriſonment, it is ſaid, that one 
convicted of a nuiſance to the highway, may be com- 
manded by the jud t to remove it at his own colts, 
Sc. 2 Kall. Abr. 84. 1 Hawk. P. C. 200. 

A gate erected in a highway is a common nuiſance, 
becauſe it interrupts the people in that free and open 
paſſage, which they before enjoyed and were lau fully 
intitled to; but where ſuch a gate has continued time 
out of mind, it ſhall be intended that it was ſet up at firſt 
by conſent, on a compoſition with the owner of the land 

le had 
never any right to a freer paſſage than what they Rill 
enjoy. 1 Haw. 199. 


8. Of bedges and ditches, trees and buſhes near and iu 
the highway ; of removing other annoyances therein; and th- 
puniſhment of perſons for taking away things made uſe cf 


for the benefit of the highway. 


| 


| highway, is bound of common right to ſcour hrs ditches ; 


It is ſaid that he who hath lands next adjoining to 4 


but it is faid, that he who hath lands next adjoining to 


ſuch lands, is not bound by the Commen law fo to do, 


without ſome ſpecial preſcription for that purpoſe ; and 
perhaps it is the better opinion, that he who hath trees 
next adjoining to the highway, and hanging over it to 
the annoyance of the people, is bound by the Common 
law to lop the ſame; and it ſeems clear, that any perſon 
may juſtify the lopping ſuch trees, ſo far as to avoid the 
nuifance. 1 Hawk. 213. | 

However it is enacted by 5 Eliz. c. 13. ſed. 7. 
4 That the hayes, fences, dikes, or hedges next adjoining 
on either ſide, to any high or common faring way, ſhall 
from time to time be diked, ſcoured, repaired and kept 
low, by the owner or owners of the ground or ſcil, which 
ſhail be incloſed with the ſaid hayes, fenccs, dikes, cr 
hedge: :toreſaid, &c. | 

« Ard it is farther enaQted by 18 El. c. 10. ſeF. 5. 
That whoever ſhall not repair, ditch, or ſcour any 
hayes, fences, ditches or hedges adjoining to any highway, 
or common faring way, according to the true intent ot 
the above-mentioned ſtatute of 5 Eliz. 13. ſhall forfeit 
for every ſuch offence ten ſhillings, to be levied by the 


ſurveyors, &c. 
Allo it is a nuiſance for an heir, and for which he may | 


And it is farther enacted by 3 @ 4 W.& 2. c. 12. 
”” If any owner or occupier of lands next adjoining to 
any highway, not twenty feet broad, ſhall negle& to 


cleanſe or ſcour their ditches, gutters and drains adjoining 


to the ſaid highways, or cauſe the earth taken out thereot 
to be carried away, and lay ſufficient trunks, tunnels oc 
bridges where any cart-ways are, into the ſaid grounds, 
for the ſpace of ten days after notice thereof given by a 
ſurveyor, c. every ſuch offender ſhall forfeit five ſhil- 
lings, &c. 

And it is farther enaQted by the ſaid faid ſtatute of 3 & 4 
. M. c. 12. «+ "That the poſſeſſors of the land next 
adjoining to any highways; where they are not twenty 
feet broad, ſhall from time to time and at all times, 
keep their hedges plafht, cut or pruned, fo as no tree, 
buſh or thard ſhall ſtand or grow in ſuch highway, nor 
bough or branch be ſuffered to hang over the ſame, or 
any part thereof; but the ſaid hedges ſhall be kept cut 
and pared right up trom the roots, and not permitted in 
any fort to ſpread into or hang over the highway, or 
any part thereof, to the end that there may be a free and 


clear paſſage for the travellers, and all forts of carriages 


loaden, without being any ways prejudiced or obſtructed 


by 


8 

ny hedges, trees, boughs, or branches whatſoever, 

x Hy & the fun may freely thine into the ſaid ways to 
dry and amend the ſame. | 

Alſo it is further enacted by the above-mentioned ſta- 
tute of 18 El. c. 10. par. 6. That every occupier of 
lands adjoining to the grounds adjoining to any highway, 
or common faring way, where any ditching or ſcowring 
ſhould or ought to be as aforeſaid, ſhall from time to 
time, as need ſhall require, ditch and ſcowr in his own 
grounds ſo adjoining, whereby the water conveyed from 
the ſaid highway, c. over the ground next adjoining, 
may have paſſage over ſuch next ground ſo 2 
on pain of torfeiture for every time ſo offending for every 
rod not fo ditched and ſcowred, twelve pence. 

And by flat. 1 Geo. 1. ft. 2. c. 52. ſea. 8. © If any 
perſon who ought to ſcour and keep open the ditches and 
water-courſes adjoining to highways, and to remove any 
annoyances ſhall, by the ſpace of thirty days after notice 


—_ by the ſurveyors, neglect to do the fame, or ſhali | 


eave the earth of ditches ſcoured in the highways fo: 
eight days, oath being made thereof by the ſurveyors 
before the juſtices at their ſpecial ſeſſions; ſuch offender 
ſhall for every eight yards of ditching not ſo ſcoured and 
kept open forfeit two ſhillings and ſixpence, tor each 
other offence aforeſaid, any ſum not exceeding five pounds 
nor under twenty ſhillings, to be levied by diſtreſs and 
ſale z which forfeitures ſhall be applied by the ſurveyors 
to the amendment of the highways: And the furveyors 
are authorized to ſcour and keep open ſuch ditches and 
water-courſes, and to remove all annoyances, and where 
the ditches and drains are not ſufficient to carry off the 
water, to make 4 — and drains through the lands 
ining, and kee open. 
> wo » * 1. © If the ſurveyors of 
the highways ſhall find any highway deep and founderous, 
and the h 
benefit of the fun and winds, it ſhall be lawful for fuch 
ſurveyors to make preſentment of ſuch hedges to the 
juſtices of peace, who live in or near the diviſion where 
the highway is, at their ſpecial ſeſſions held for ſuch 
- which juſtices, or two of them, are impowered 
to ſuramon the occupiers of the lands, whoſe hedges are 
preſented, to appear at the next publick meeting of the 
juſtices, to ſhew cauſe why ſuch hedges ſhould not be 
new made or cut low; and if it ſhall appear that ſuch 
way is deep and founderous, and damaged by the height 
of fuch adjoining hedges, the juſtices of the peace, or 
any two of them, are required to iſſue out a precept to 
the ſurveyors of the highways of the pariſh where ſuch 
hedges are; directing ſuch ſurveyors to leave notice in 
writing at the place of abode of ſuch perſons, that the 
are required to new-make or cut low the ſaid hedges, with- 
in thirty days after fuch notice (provided ſuch notice be 
given between the laſt of September and firſt of February); 
and in caſe of their neglect to do the fame, the ſurveyors 


are required to cauſe the hedges to be new-made or cut | 


low, ſo as fuch hedges be left three foot high above the 
bank. | 

Se. 2. Such perſons as ſhall neglect to new-make or 
cut low ſuch hedges, ſhall repay to the ſurveyors ſuch rea- 
fonable expences as the | have been put to on that 
occaſion, and in caſe of negle& to repay ſuch expences 
_ within fourteen days after the ſame ſhall have been de- 


manded, the juſtices at their monthly or other publick | 


meeting, in or near the diviſion where the hedges are ſi- 


tuated, are to iſſue out a precept to the conſtable and 


borſholders, or other officers of the place, requiring them 
to levy for the payment of ſuch ſurveyors, ſuch ſums of 
money as the ſaid expences ſhall amount unto, upon the 
goods of ſuch perſons as have neglected to pay the ſame. 

Sent. 3. Provided, that nothing herein ſhall alter the 
laws in relation to timber trees, which grow in hedges 
adjoining to the highways. 

As to reme ving trees and buſhes from the highway, it 
appears from the above mentioned ſtatute of Wincheſter, 
cap. 5. that no ſmall tree or buſh, whereby a man may 
lurk to do hurt, ou 


hundred feet of either ſide of a highway leading from 
one market town to another, . e 


adjoining to be ſo high as to prevent the | 


y | as aforeſaid, whereby the ſame ſhall be a 


ght to be ſuffered to ſtand within two | 
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And it is farther enaQted by the faid ſtatute of 5 B. 
13. ect. 7. That all trees and buſhes growing in the 
highways, ſhould be cut down by the owner or owners 
of the ground or toil, &c. And it is alſo enacted b 
the foid ſtatute of 18 El. cap. 10. ſef. 7. That whoever 
ſhall not cut down or keep low all trees and buſhes 
growing in or next adjoining to any of the ſaid ways, ac- 
cording to the intent of the above mentioned ſtatute of 5 
El. 13. ſhould forfeit ten ſhillings. 

Allo it is enaQted by the ſaid ſtatute of 3 F 4 WW. & 
M. c. 12. 'That no tree, buſh or ſhrub ſhall be permit- 
ted to ſtand or grow in any highway not full twenty feet 
broad, but the fame ſhall be cut down, grubbed up, and 
carried away by the owner or owners of the land or foil 
where the ſame ſhall ſtand or grow, within ten days after 
notice to him or them given by the ſaid ſurveyors, or 

any of them, on pain to forfeit for every neglect 
ſhillings, Sc. | 

As to the manner all other obſtructing the 
highway are to be removed; it ſeems clear, that by the 

Common law any one may abate a nuifance to a high- 
way, and remove the materials, but not convert them to 
his own uſe; alſo it ſeemeth, that an heir may be in- 
dicted for continuing an incroachment, or other nuifance 
to « highway, begun by his anceſtor, becauſe ſuch a 
continuance thereof amounts in ihe judgment of law to 
a a new nuifance. 1 Hawk. 214. 

But the Common law not having been thought ſuffi- 
ciently to h:.ve provided againſt riſchiefs oi t':at kind, 
it was enacted by the abeve mentioned ſtatute of 18 Fl. 

c. IO. par. 7. * That no perion having any ground d- 
joining to any highway, or common faring uv. lead. x 

to any market town, ſhall caſt or ſcower any ditch, and 
throw or lead the ſoil thereof into the highway, and ſuf- 
fer it to lie there by the ſpace of fix months to the an- 
noyance of the faid highway, or common faring way ; 
upon pain of forfeiture tor every load of toil ſo caſ into 
the highway, or common faring way, in ditching or 
| ſcowering, twelve-pence: And that the ſurveyors may 
| make fluices through banks occaſioned by the caſting 
ſuch ſoil into an highway, Qc. 

And it is farther ena ed by the ſaid ſtatute of 3 4 

W.& M. c. 12. That no perſon ſhall lay in any high- 
way, not twenty feet broad, any ſtone, timber, ſtraw, 
dung or other matter whereby the ſame ſhall be any 
ways ohſtructed or annoyed ; on pain to forfeit for every 
ſuch offence five ſhillings, r. And it is farther en- 
ated, That if any timber, itone, hay, ſtraw, ſtubble 
or other matter for the making of dung, or any other 
pretence whatſoever, ſhall be laid in any ſuch highway 
| ny ways ob- 

ſtructed or annoyed, the owners or poſſeſſors of the lands 
| next adjoining to the ſame, ſhall clear the ſaid way by 
removing the ſaid timber, ſtone, hay, ſtraw, dung or 
| other matter, and have, take, and diſpoſe of the ſame 


to his and their own uſe ; and if any ſuch owner or oc- 
cupier of lands next adjoining to the ſaid highways, ſhall 

| neglect to clear the ſaid ways of the ſaid nuiſances, he 
ſhall forfeit five ſhiliings, &c. 

As to the puniſhment of perſons for taking away things 
wade uſe of for the benefit of highways, it is enacted by 
the above-mentioned ſtatute of 7 & 8 Vill 3. c. 29. 
That every perſon who ſhall pull up, cut down or 
remove any poſt, block, great ſtone, bank of earth or 

other ſecurity, which was ſet up, placed, and made for 
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ſecuring any horſe or foot cauley in a publick highway, 

from waggons, wains and carts, ſhall, upon complaint to 
any juſtice of the peace of the place or diviſion where ſuch 
| offence ſhall be proved by the oath of one credible witneſs, 
Oc. forfeit twenty ſhillings, one moiety thereof to the 


ſurveyors, c. and the other moiety to him that ſhall diſ- 
cover the ſame. 


Q. Nuiſerces 
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drawing à carriage with more than fox 
length ; and by leaving empty carriages in the 


7 & 8 Will. z. c. 29. and 
c. 29. and 9 Ann. c. 18. and 1 Geo. 1. 
no travelling waggon, wain, cart 
wherein any burdens, goods and wares ſhall 
and drawn, (other than ſuch carts and carriages 
in or about and manuring 
carrying of hay, ſtraw, corn unthreſhed, 
ſhipping, materials for building, ſtones 


ſuch ammunition or artillery as ſhould be 


12. par. Oy 7: 


RY 
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4 


1 


length, 
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= 


waggon 
ill, or out of any foul place, in which caſe 
to join any horſes from any cart or 
then travelling that road, with the conſent of 
the owner or driver of ſuch cart or to help ſuch 
inſufficient horſes up ſuch ſteep hill, or out of ſuch foul 
on pain of forfeiting five pounds, one moiety to 
rr 

be committed, for the repairs of the ſaid high- 
to him who ſhall diſcover 


F 


fence 
ways, and the other moi ; 
— foo the ſame, to be levied by diſtreſs of all 


or any of the horſes, oxen or beaſts of any perſon of- 
fendi againſt the ſaid ſtatutes, which ſs may be 
—— Jr r 
as it ſeemeth 9 Am. c. 18.) And the beaſts fo 
diſtrained are to be delivered forthwith to the ſurveyor of 
the highways, or other pariſh officer, of the place where 
the offence ſhall be committed; and if the ſaid penalty be 
not paid within three days, the faid or other 
pr cr may, by arr ons jullie ofthe pac, 
to the ſaid juſtice, who is to diſtribute the penalties in 
the manner above direQed, rendering the overplus to the 
owner, the being firſt deduced, and if the of- 
fender ſhall immediately pay the ſaid penalty to the perſon 
who ſhall make ſuch diſtreſs, or to the fu 
other 
then the perſon ſo receiving the ſame ſhall deliver it to 
to the next juſtice of the peace, to be by him diſtributed as 
aforeſaid. Provided that if any perſon ſſ. all refuſe or 
negle& to carry any of the ſaid beaſts by him ſo diftrained 
to the ſurveyor, or other pariſh officer aforeſaid, he 
ſhall forfeit twenty to be levied of his goods by 
warrant of one juſtice of the peace, &c. And if any 
, or other pariſh officer, ſhall refuſe or neglect to 


deliver any ſum of _—_ or penalty by himreceived to | 


the ſaid juſtice, he forfeit twenty pounds, to be 
levied, Sc. as aforeſaid. | | 
And it is farther enacted by the ſaid ſtatute of 9 Arn. 
e. 18. That if any perſon employed by any carrier, or 
other perſon ſubje& to the penalties mentioned in the 
ſaid act, ſhall drive, or aſũſt in the driving of any tra- 
velling waggon, &c. with more than ſix horſes, &c. the 
perſon ſo offending ſhall forfeit five pounds, to be levied 
and diſpoſed of in like manner as the forfeitures betore 
mentioned are directed and appointed. 
Stat. 5 Geo. 1. cap. 82. fell. 1. No waggon, travelling 
for hire, ſhall go or be drawn with more than ſix horſes ; 
and ns cart, travelling for hire, ſhall go or be drawn 
with more than three horſes [four horſes by 16 Ges. 2. 
c. 29.] on forfeiture of all the horſes above fix in a wag- 
gon, and above three in a cart, with all geers and ac- 
coutrements, to the uſe of him who ſhall ſerze the ſame. 
Sed. 2. The perſon making ſuch ſeiaure, thall deliver 
the horſes or thing ſeized to the conſtable or other pariſh 
officer of the ſame adjacent town (who are to keep the 
ſame till the ſhall make proof on oath before ſome 
Juſtice of the offence committed); and the juſtice ſhall 
iſſue his precept to the ſaid conſtable, Ic. immediately 
to deliver the horſes, Ac. ſo forfeited, to the party who 
Vor. II. No. 88. | 


ſeized, Ec. paying ſuch reaſonable 


or, or | 
pariſh officer where the offence ſhall be committed; 


Hm 10 
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the ſame as the juſtice ſhall allow and direct. | 
+ perſon ſhall attempt or endeavour to 
hinder the ſerzing or carrying away of any ſeizure for 
rr 
ſame, or uſe any violence to the perſon concerned in 
ing ſuch ſeizure ; every ſuch perſon ſhall, on oath 
made by one witneſs before a juſtice of be 
ſent to the the common gaol for three months, and forfeit 
ten to be levied on his by warrant from 
ſuch juſtice ; and if the penalty be not paid in three days 
after diſtreſs made, the perſon diftraining may ell the 


goods. 
Seat. 5. Provided that nothing in this act ſhall extend 
to waggons, &c. employed about h » manuring 
| of land, or carrying of cheeſe, butter, hay, ſtraw, corn 
unthreſhed, coals, chalk, or any one tree or piece of 
tumber, or any one ſtone or block of marble, caravans, 
and the coveted carriages of noblemen and gentlemen foc 
their private uſe, or ſuch timber, ammunition or artil- 
lery, as ſhall be for his Majeſty's ſervice. 
Sect. 6. Perſons ſued for any thing done in execution 
of this act may plead the general iſſue. 
By ſtatute 14 Geo. 2. cap. 42. ſed. 
5 Geo. 1. ſhall extend to all waggons 
to the owners and drivers thereof, his 
horſes, with the geers, bridles, halters, and 
ments, whether travelling for hire, or for hire, 
in manner whatſoever ; and 
offend againſt the ſaid act, or n 
every ſuch offence (being thereof convicted upon 
within the ſpace of three days next after ſuch offence, be- 
fore any one or more juſtice or juſtices of the 
the place, or where ſuch offender or offenders ſhall happen 
to be) ſeverally forfeit, be ſubje& and liable to, the re- 
ſpective penalties and forfeitures in the ſaid act contained, 
to be levied, recovered, and applied in ſuch manner, 
and to ſuch uſes, as in and by the ſaid act is mentioned 
and directed; and his and their horſes, with the geers, 
| bridles, halters and accoutrements. ſhall for the ſpace of 
| three next after ſuch offence, be and remain ſubject 
and liable to ſuch ſeizures and diſtreſſes, and for the uſe 
they would or might have been, had 
ſeized or diſtrained in fact, during the com- 


But by ſtat. 24 Gee. 2. c. 43. ſe. 10. Nothing in 
any of A aforeſaid acts 1 to reſtrain the 
owners of w or other carriages, or their ſervants, 
drawirg with ſo many horſes or beaſts, up any ſuch ſteep 

hill, as the juſtices at their quarter-ſeſſions ſhall from 
| time to time order and direkt; which order ſhall be kept 


—— 


by the clerk of the amongſt the records of the ſeſ- 
ſions, to which all perſons at reaſonable times ſhall have 
recourſe gratis. | 


And by ftat. 26 Geo. 2. c. 30. ſed. 6. It ſhall be law- 
ful for any. waggon or other four-wheel carriage, having 
the fellies of the wheels nine inches broad, to paſs on 
any highway, with any number of horſes and beaſts not 

exceeding eight; and for any cart or two-wheeh carriage, 
| having the like wheels, with any number not exceeding 

five; without being ſubje& to any penalties for cauſing 
them to be drawn by a greater number. 

An information was moved for againſt the defendant far 
not condemning a horſe taken out of a team under the 
ſtatute 5 Ges. 1. cap. 12. which requires proof to be made 
before a juſtice, of the cauſe of forfeiture ; and the party 
who ſeized tendring his oath, the defendant ſerupled to 
take it, or determine the affair, in the abſence of the 


| owner or driver. Et per curiam; They were both rea- 


ſonable objections. is not the perſon who ſeized, 
and is to have the benefat of the forfeiture, within the 
reaſon ot excluding informers where there is a p ? 
Making proof muſt mean legal proof. The other alſo is 
but natural juſtice. There are exceptions in the act as 
to one (tone, or one piece of timber, tho? drawn by ever 
| ſo many horſes ; and ought not the owner to have an 
opportunity of ſhewing it? The rule was diſcharged 
with coſts. Stran. 1181. Hill 16 Geo. 2. Rex v. Ser- 
San. 
H h h 


As 
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As to empty carriages left in the highway, by ſtat. 
30 Geo, 2. cap. 22. ſet. 8. it is enaQted, That if any 
perſon Mall ſet, place or leave any empty waggon, cart, 
or any other carriage, in any publick highway, fo as in 
any manner to interrupt or hinder the free of any 
other carriage, or of his Majeſty's ſubjects, except only 
during ſuch reaſonable time as the ſame ſhall be loading; 
he ſhall, on conviction by confeſſion, or oath of one 
witneſs, before one juſtice, forfeit any fum not exceeding 
twenty ſhillings by diſtreſs; and for want of ſufficient 
diſtreis; to be committed to the houſe of correction, or 
ſome other priſon of the place in which the offence ſhall 
be committed, or the ſhall be apprehended, to 
be kept to hard labour for any time not exceeding one 
calendar month. 
$f. 10. All penalties and forfeitures for offences 
againſt this a& on the public highways, ſhall be applied 
one moiety to the informer, and the other moiety to the 
furveyor of the highways, in the pariſh where the offence 
ſhall be committed; to be by him applied in the repair of 
the highways within ſuch pariſh. | | 
Se. 11. And if the offender ſhall refuſe to diſcover his 


name and place of abode to the juſtice before whom he 
ſhall be brought, he ſhall be i iately delivered over to 
a conſtable or other peace officer, ſhall by him be 


to the common gavl or houſe of correction of 
the place where the offence ſhall be committed, there to 
remain until he ſhall declare his name and place of abode 
to the ſaid juſtice, or ſome other juſtice of ſuch place. 
Sea. 13. And any perſon who ſhall ſee any offence 
committed againſt this ac, may, by authori this act, 
and without any other warrant, apprehend the offender; 
and ſhall, with all convenient , convey or deliver him 
to a conſtable or other peace of the place where the 
offence ſhall be committed, or the offender ſhall be ap- 
prehended, in order to be conveyed before a juſtice, there 
to be dealt with according to law. | 
Sea. 14. And any ſhall be admitted to be an 
evidence, notw! his being an inhabitant of the 
where the offence be committed. 
Sec. by That puniſhed by this at 
ſhall not be puniſhed by any law. 


by riding upon carriages, er miſbebaviour of the drivers. 


By the ſtatutes 5 Geo. 1. c. t2. 14 Geo. 2. c. 42. 15 
Ceo: 2. c. 2. no travelling waggon for hire, (other than 
ſuch as are employed in huſbandry, and in carrying of 
cheeſe, butter, ſtraw, corn | coals, chalk, or 
any one tree or piece of timber, or any one ſtone or block 
of marble, caravan, and the covered ! of nobie- 
men and gentlemen for their own private uſe, or timber, 
ammunition or artillery for the king's ſervice) having the 
wheels bound with tires or tire of leſs breadth than two 
inches and a half when worn, or being faſtened on with 
roſe-headed nails, ſhall go or be drawn with more than 


three horſes, between September 29 and April 15 yearly ; 
on pain that owner or driver ſhall forfeit all 
the horſes above three, with all bridles, halters 


and accoutrements; to be ſeized, diſtrained or otherwiſe 
recovered, as the number of horſes above fix in a wag- 
gon either in length, pairs or ſideways. 

By the ſtatutes 5 Geo. 1. c. 12. 6 Geo. 1. c. 6. 14 Ges. 
2. c. 42. ſedi. 6. no perſon in Londen or Weſtmi 
within ten miles thereof, (unleſs it be with broad wheels 
upon turnpike-roads, 26 Geo. 2. cap. 30. ſect. 5.) ſhall car- 

at any one load, in waggons or carts, having their wheels 

with iron, more than 12 ſacks of meal of five buſhels 
each, nor more than 12 quarters of malt, nor more than 


700 of bricks, nor more than one chalder of coals ; on | 


pain of forfeiting ary one of the horſes, with the geers 

bridles and balters therewith uſed, on conviRtion in three 

days before one juſtice. 
And by ſtat. 18 Geo. 2. cap. 33. the wheels of ev 


inches broad in the -felley, and not wrought about with 


iron, nor be drawn with above the number of three horſes 
after they are up the hills from the water ſide ; on pain of 
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ery | hard labour for any time not exceedin 
cart, car or dray, within the bills of mortality, ſhall be ſix | 
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ſhilli warrant of one juſtice, by diſtreſ, . 
— * — to or non- payment in 92 days af. 
ter demand, to be committed till paid: but this not to ex- 
tend to any country cart or waggon that ſhall bring any 
goods, or ſhall carry any goods half a mile beyond the 
paved ſtreets of the ſaid cities and places. And any per- 
fon within the ſaid limits, uſing any cart, car, or dray, 
| having the wheels full fix inches broad, when worn, 
have the ſame bound round with tire iron, provided it be 
fix inches broad, and made flat, and not ſet on with 
roſe-headed I a het. 8. if 
By ſtat. 1 Geo. flat. 2. cap. 57. fer. 8. if perſon 
kriving any cart, dray or waggon, in the Demel Lee 
ſhall ride upon the ſame, not having ſome other perſon on 
foot to guide the ſame, he ſhall on conviction before the 
alderman of the ward, or juſtice of the peace; on oath of 
one witneſs, forfeit 10 s. by diſtreſs and ſale; half to the 
informer, and half to the poor; and in default of pay. 
ment, to be ſent to the houſe of correction for three 


days. 

And by ſtat. 24 Geo. 2. cap. 43. ſed. 8, 9. if any 
carter, » Carman, Wagoner, of driver, 
ſhall ride upon the ſame in Lanuon, or within ten miles 
thereof, not having ſome other perſon on foot to guide the 
ſame, he ſhall on the like conviction forfeit 105. in caſe 
ſuch driver ſhall not be the owner of ſuch carriage; and in 
caſe he be the owner, then any ſum not exceeding 20 -. 
to be recovered, levied, and applied, as by the aforeſaid 
| wap + Sues ports ot age cage And any per- 
ſon, though not a peace » may ſtop and apprehend 
ſuch offender, and him as ſoon as conveniently 
may be before a juſtice ; and if any perſon ſhall reſiſt, 
abuſe, or prevent 1 endeavouring to apprehend 
ſuch offender, or when he is apprehended, ſhall reſcue, 
or endeavour to reſcue him, he ſhall forfeit 20 7. in like 


And, more generally, by the 27 Ges. 2. cap. 16. ſed. 
7. if the driver of any cart, Cars, * — 
ride upon any ſuch carriage, not having ſome other per- 

fon on foot or on horſeback to guide the fame, (ſuch carts 
as are reſpectively drawn by one horſe only, or by wi 
horſes a-breaſt, and are conducted by ſome perſon holding 
the reins of ſuch horſe or horics, excepted ;) or if the 
| — —— — any part of any ſtreet 
or — y negligence or wilful miſbehaviour, 
cauſe or damage to any perſon paſſing or bei 
— every ſuch driver offer ding in any of the — 
| aforeiaid, and being convicted thereof, b confeſſion, Or 
oath of one witnefs, before one juſtice, ſhall forfeit any 
ſum not excceding 10s. or ſhall be committed to the 
houſe of correction, for any time not exceeding one 
month, at the diſcretion of ſuch juſtice. And every fuch 
driver, offending in either of the ſaid caſes, may by autho- 
rity of this act, and without any other warrant be ap- 
prehended by any perſon who ſhall ſee the offence com- 
mitted, and ſhall be immediately conveyed or delivered to 
a conſtable, or other peace er, in order to be con- 
veyed before a juſtice, to be dealt with according to law. 

Note, It is not faid who ſhall have this penalty, ſo that 
it ſeemeth that the juſtice ſhall eſtreat the ſame into the 
Exchequer : and here is no power given to levy the ſame 
by diſtreſs, but if the party ſhall not pay upon conviction, 
| the juſtice (by the act) may commit him to the houſe of 
correction. 2 B. Fu. 187. 

And by ſtat. 30 Geo. 2. cap. 22. ſef. 7, 12. if the 
driver of any carriage within London or Weſtminſter, or 
in any public ſtreet or common highway within the bills, 
ſhall by negligence or wilful miſbehaviour interrupt the 
free paſſage of his Majeſty's ſubjects, he ſhall, on con- 
viction confeſſion, or oath of one witneſs, before one 
juſtice, it any ſum not exceeding 20s. or be com- 
mitted to the houſe of correction, or ſome other priſon 
of the place where the offence ſhall have been committed, 
or the offender ſhall have been apprehended, to be kept to 

b i g one calendar 
month : the ſaid forfeiture to be levied by diſtreſs by 
| warrant of ſuch juſtice, and to be half to the proſecutor 
and half to the overſeers for the uſe of the poor of the 


| 


pariſh or place where the offence ſhall be committed, or 
the 


ST 
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apprehended ; and if there be no 

overſeer, then to other officer for the uſe of the 
aforeſaid. 

4 by ſed. 9. 10. of the ſaid ſtatute, if the driver of 


ſhall be 


not 
horſeback to guide 

ſuch carriages as are drawn by one horſe only 
REID a-breaſt, and are conducted he 


$4. 11. And if he ſhall refuſe to diſcover his name 
of abode to the juſtice before whom he ſhall 
be brought ; he ſhall be immediately delivered over to a 
peace officer, and ſhall by him be con- 
gaol or houſe of correction of the 
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Keck. 14. And any perſon ſhall 
evidence, notwithſtanding his being an inhabitant of the 
place where the offence ſhall be committed. | 

Se. 15. Provided, That perſons puniſhed by this act 
ſhall not be puniſhed by any former law. 


11. How perſons charged with offences relating to the 
bighways are to be proceeded againſt; and betu ſuch per- 
ſons may defend themſelves. 


It is enafted by the above-mentioned ſtatute, 2 C 3 
Ph. & Mar. cap. 8. ſef. 2. That the ſteward of 
every leet may inquire by the oaths of the ſuitors of all 
offences which ſhall be committed within the leet againſt 
every article of the ſaid ſtatute, and to aſſeſs ſuch fines 
and amerciaments for the ſame, as ſhall be thought meet 
by the ſaid ſteward: And in gr 7 of _—— or 
preſentment, the quarter- ſeſſions o e may in- 
quire of the hy offences which be committed 
within the limits of their commiſſion, and to aſſeſs ſuch 
fines as they, or two of them, whereof one to be of the 
» ſhall think meet : And the ſteward of every leet 

| make eſtreats indented of all the fines, forfeitures 
and amerciaments for the defaults preſented before him, 
and ſhall deliver the one part thereof ſealed and ſigned 
by him to the bailiff, and high conſtable of every hun- 
dred, rape, lathe or wapentake, wherein the default ſhall 
be preſented, and the other part to the conſtable and 
churchwardens of the pariſh wherein the defaults were 
made, the ſame to be yearly delivered within fix weeks 
after the feaſt of Michaelmas: And the clerk of the 
peace ſhall make the like eſtreats indented of the fines, 
Sc. for the defaults preſented before the juſtices of the 
peace, &c. the which eſtreats ſhall be ſufficient warrant 
to the ſaid bailiff or chief conſtable, to levy the faid 


| liffs and head conſtables 
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have pai 

Ta b farther exalted by the faid ſtatute, ſe7. 3. 
That every of the ſaid bailiffs and head conſtables, ſhall 
at leaſt once every year, betwixt the firſt day of March 
and the laſt day of April, make a true account and pay- 
ment of all ſuch ſums of money (to the conſtable and 
churchwardens of every pariſh wherein the offences were 
committed, or two of them,) as he ſhall have collected 
upon any of the aid eſtreats, on pain of to forfeit, for 
| every time he ſhall not ſo do, forty ſhillings. 

And it is farther enacted by the ſaid ſtatute, /eF. 4. 


That all fines, &c. which ſhall be due for any offence 


”=_ the purview thereof ſhall be to the churchwardens 
every pariſh wherein the offence ſhall be committed, 
| to be beſtowed on the highways in the faid pariſhes : And 
| the ſaid churchwardens ſhall have authority to call the 
ſaid bailiff and head conſtable to account before the jut- 
tices of peace, or two of them, whereof one to be of 
the um, by bill, intormation or otherwiſe : The 
' which juſtices ſhall have authority to take the faid ac- 
count, and to commit the ſaid bailiff and head conſtable 
to priſon, till he ſhall pay all fuch arrearages as ſhall be 
adjudged by the faid juſtices ; and every of the ſaid bai 
upon their accounts ſhall have 
allowed, tor every pound he ſhall collect and pay, eight- 
nce for his own pains, 1 tees 
of the clerk of the or ſteward cf the leet, where 
the eſtreat i of every ſeveral pariſh that they 
ſhall deliver as is aforeſaid ; and the ſucceſſors of 


pai 
entment of every ſuch of- 
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And it is farther enacted by the ſaid ſtatute, par. g. 
That every juſtice of peace may of his own proper 
knowledge, in the open general ſeſſions, make preſentment 
of any highway not well and ſufficiently repaired and 
amended, or of any other default or offence, contrary to 
either of the ſaid ſtatutes of 2 H 3 Ph. & M. c. 8. or 
5 E. c. 18. and that every preſentment made by any 
ſuch juſtice of peace upon his own knowledge, as is 
aforeſaid, ſhall be as good, and of the ſame force, ſtrength 
and effect in the law, as if the ſame had been preſented, 
found and adjudged by the oath of twelve men: And 
that for every ſuch default ſo preſented, as is aforeſaid, 
the juſtices of peace of the ſaid county ſhall immediate} 
at the ſaid general ſeſſions, have authority to aſſeſs fuch 
fines, as to them, or two of them, whereof the one to 
be of the quorum, ſhall be thought meet : Saving to 
every perſon that ſhall be touched by any ſuch preſent- 
ment his lawful traverſe to the ſame preſentment, as he 
might have upon any indictment of treſpaſs of forcible 
entry by the laws of this realm before the making of this 
ſtatute 


It hath been holden in the expoſition of this clauſe, that 
the party againſt whom ſuch preſentment ſhall be made, 
cannot take any traverſe to the want of repair of ſuch 
| Gower ; but it is agreed, that he may plead that ſome 

other 
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other perſon t to repair the ſame, and to traverſc his 
own | > ware do it. Neither is it obvious upon what 
reaſon the former — is grounded, that he cannot 
traverſe the want of repair of ſuch highway, for ſince 
the ſtatute expreſsly ſaves to every perſon, who ſhall be 
touched by any ſuch prefermedt, his lawful traverſe to 
the ſame, as he might have to an indictment of treſpaſs 
or forcible entry ; and fince it ſeems clear, that every 
defendant to any ſuch indictment may traverſe the whole 
matter all againſt him, why may he not as well 
have the ſame benefit in the preſent caſe? And though 
the record of a juſtice of peace acting by force of any 
ſtatute as a judge, be not traverſable ; yet it ſeems hard 
by ſuch a rule to make any record not traver- 
ſable, which by the expreſs words of the ſtatute, which 
authorizes the making of it, is allowed to be traverſable: 


It is true indeed, that a preſentment in a court leet is 


not traverſable, unleſs it touch the party's freehold ; but 
I do not ſee why ſuch a preſentment in purſuance of this 
ſtatute ſhould have the like privilege, ſince the ſtatute hath 
no mention of ſuch preſentments in courts-leet, but gives 
the like traverſe as is allowed by law upon any indiQ- 
ment of treſpaſs, c. 1 Hawk. P. C. 217. 

It is farther enacted by the faid ſtatute of 5 El. c. 13. 
ſe. 10. That all ſuch fines, &c. to be aſſeſſed by the 
ſaid general ſeſſions, ſhall be eſtreated and levied in ſuch 
manner, and imployed to ſuch uſes and intents, as in 

the faid ſtatute of 2 H 3 Pb. 3 M. are appointed. 
And it is farther enaQted by the faid ſtatute of 18 El. 


c. 10. ſe. 8. That all juſtices of aſſize, juſtices of oyer | 
peace in their ſeſſions, 


and terminer, and juſtices of the 
and ftewards of leets, in their leets, ſhall hear and deter- 
mine every offence, matter and cauſe, that ſhall grow, 
come, or riſe, by reaſon of the ſaid ſtatute. 

Alſo it is by the ſaid ſtatute of 22 Car. 2. c. 
12. fett. g. That if any perſon ſhall fail in his reſpeQtive 
day's labour in every year towards the repairing of the 
highways, or negle& to ſend his reſpective carriages, &c. 
required by law ; the ſurveyors ought to make complaint 
thereof to the next juſtices of the peace, who ought, upon 
proof by oath of one credible witneſs, to levy by diſtreſs 
and fale of goods, &c. for every day-labourer failing as is 
aforeſaid, one ſhilling and fixpence; ard for every man 
and horſe that ſhall make default, three ſhillings; and 

for every cart with two men, ten ſhillings, for re- 
2 wherein they ſhall make default; which pe- 
ralties be employed towards the repairs of the high- 
vaiys Sc 0 

And it is farther enacted by the ſame ſtatute, ef. 10. 
and 3 & 4 Will. E Mar. c. 12. That the aſſeſſments to 
be made in purſuance of theſe ſtatutes, for the repairs of 
the highways, ſhall be levied by diſtreſs and ſale of the 
goods of every perſon ſo aſſeſſed, not paying the ſame 

within ten days after demand, rendering the overplus to 
the owner, the neceſſary charges being firſt deducted. 

It is enacted by the faid ſtatute of 22 Car. 2. c. 12. 
ſedt. 4. That all defects of repairs of cauſeys, pavements, 

highways or bridges, ſhall be preſented in the county 
2 where ſuch cauſeys, Sc. lie, and not elſewhere; 
and that no ſuch preſentment or indictment ſhall be re- 
moved by certiorari, or otherwiſe, out of the ſaid county, 
tilt ſuch indictment or preſentment be traverſed, and 
judgment thereupon given. 

And it is farther enacted by the ſaid ſtatute of 3 & 4 
W. & M. c. 12. That all matters concerning highways, 
cauſeys, pavements and bridges, mentioned in the faid 
act, ſhall be determined in the county where the fame 
do lie, and not elſewhere ; and that no preſentment, in- 
dictment or order, made by virtue of the faid act, ſha!l 
be removed by certiorari out of the ſaid county into any 
other court. | 

Yet it hath been reſolved, That if the quarter-ſeſſions, 
under pretence of the juriſdiction given them by theſe 
ſtatutes, take upon them to do any thing manifeſtly ex- 
ceeding their authority, as to make an order on ſurveyors 
of the highways to make up their accounts before a ſpecial 
ſeſſions, their proceedings may be removed by certiorari 


into the King's Bench, and there quaſhed; for thequarter- 
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ſeſſions have no manner of power given them to inter- 
| meddle originally with ſuch accounts, but only by way 
of appeal. 1 Hawk. 218. | 

A certiorari was granted to remove an indictment for 
not doing the ſtatute labour in the highway, on produci 
r woo of Rex v. 

» 12 Geo. 1. Strange „ 3 Geo. 2. R 
v. Greenbaw. 3 het : _— 

An order was on the 7 & 8 Vill. . 
the pariſh at large to repair the highways, d n 2 
pound levied on the inſhip not being ſufficient. And 

a certiorari being moved for, it was objeQted 3 U 4 V. 
M. cap. 12. had taken it away; to which it was an- 
ths that this is an order founded on a ſubſequent law. 
Sed per curiam; They muſt both be taken together; the 
rate muſt be made in aid of the inſhip, by virtue of the 
former law. So a certiorari was denied. Strange 44. 
Mich. 6 Geo. 2. Rex v. inhabitants of Ecker ſball. 

Upon motion to quaſh a certiorari to remove an indiQ- 
ment againſt the defendants at ſeſſions, for not repairing 
a bridge; it was inſiſted, that by 1 Ann. cap. 18. the 
certiorari 1s taken away. To which it was anſwered, 
and reſolved by the court, That this act extended only to 
bridges where the county is charged to repair, and that 
| where a private perſon or pariſh is charged, and the right 

will come in queſtion, the act 5 & 6 NV. & M. cap. 71. 
had allowed the granting a certiorari, And therefore they 
refuſed toquaſh. Stran. goo. Eafter 4 Geo. 2. Rex v. 

inhabitants of Hamworth. 

It is by the ſaid ſtatute of 3 & 4 W. . 12. 
That vo perſon ſhall be puniſhed for any offence againſt 

the ſaid acts, unleſs ſuch offender be proſecuted for the 
fame within ſix months after the offence committed; and 
that no perſon who ſhall be puniſhed for any offence, by 
virtue of the ſaid act, ſhall be puniſhed for the ſame of- 
fence by virtue of any other ad, or law whatſoever. 

As to the manner offenders may defend themſelves, it 
is enacted by the ſaid ſtatute of 3 4 V. M. cap. 10. 
That if any perſon ſhall find himſelf aggrieved with any 
aſſeſſment or rate, or other act by the ſaid juſtices of 
peace, the general quarter-ſefſions of the peace may take 
ſuch order therein as tothem ſhall be thought convenient, 
and the ſame to conclude and bind all the ſaid parties. 

Alſo it ſeems to be implied in the conſtruction of theſe 
as well as of all other penal ſtatutes, that no one ought to 
be convicted of any offence againſt them, without having 
notice of the accuſation made againſt him, and an oppor- 
tunity of defending himſelf. And therefore I ſhall take 
it for granted, that generally no one ought to be puniſhed 
for any of the above-mentioned offences, without being 
called upon toanſwer for himſelf, and having the liberty 
to traverſe the matter alledged againſt him: it is true in- 
deed, that it is generally holden, that no traverſe can be 
taken againſt a preſentment by a juſtice of peace of his 
own knowledge, as to the os Ae repair; yet this opi- 

nion ſeems juſtly queſtionable. 1 Hawk. 2 = 

However it is certain, that in all other caſes whoever 

is indicted or preſented in any court, except a court-lect, 
for any offence relating to the highways, may traverſe the 
| whole matter alledged againſt him in ſuch indictment or 
preſentment ; but it ſeemeth to be agreed, that he who is 

preſented for ſuch an offence in a court-leet, can only 
| traverſe it ſo far as it concerns his freehold, as by char- 

ging him with being bound to ſuch repairs in reſpe& of 
the tenure of his lands, c. for which purpoſe it is cer- 
| tain, that he may remove it by certiarari into the King's 
Bench, and there traverſe it; alſo there is no doubt but 
that after conviction, or upon a demurrer or confeſſion, 
any one may take exceptions to any ſuch indictment or 

preſentment in any court for want of legal form; hut 
the court in diſcretion will very rarely fuffer a man to 
take ſuch exceptions, before ſuch conviction or confeſſion, 


without a certificate that the ways are in repair. 
: Hawk. P. C. 219. 8 — 


Therefore, for the better underſtanding in what caſes it 


may be ſafe to demur to, or confeſs an indictment or pre- 


 ſentment of this kind, I ſhall lay down, fays Mr. ſerjeant 
Hawkins, the following rules concerning them. 

| Firſt, 

| 
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Firſt, That it is ſafe in every ſuch indictment to ſhew 


the 
— ſuppoſed to be out of repair doth lead, yet ex- 
ceptions for want of ſuch certainty, have ſometimes been 
ditallowed; however it ſeems certain, That there is no 
neceſſity to ſhew that a highway leads to a market town, 
becauſe every highway leads from town to town. 1 
Hart. P. C. 219. 3 gy 
2dly, That it is neceſſary in every ſuch indictment 
expretsly to ſhew in what place the nuiſance complained 
of was * ; for which cauſe an indictment for ſtopping 
2 way at D. leading from D. to C. is not good; for it is 
impoſſible that a way leading from D. ſhould be in D. 
and no other place is alleged. 1 Hawk. P. C. 219. 
zdly, That every ſuch indiQtment ought alſo certainly 
to ſhew to what part of the highway the nuifance did ex- 


tend, as by ſhewing how many feet in length, and how | 


feet in breadth it contained, or otherwiſe the de- 
fendant will neither know of the certainty of the charge, 
againſt which he is to make his defence, neither will the 
court be able from the record to judge of the greatneſs of 
the offence, in order to aſſeſs a fine anſwerable thereunto; 
and upon this ground it hath been adjudged, that an in- 
dictment tor ſtepping a certain part of the King's high- 
at K. is naught, for the uncertainty thereot. Alto 
it hath been reſolved, that the place wherein ſuch a nui- 
ſance is alledged, is not ſufficiently afcertained in ſuch an 
indictment, by ſhewing that it containcd fo many feet 
in length, * ſo many in breadth, by eſtimation. 1 
Hutu. 219, 220. 

Athly, That every ſuch indictment muſt ſhew, that 
the way wherein a nuiſance is alleged, is a common high- 
way; tor which cauſe it hath been refolved, "That an in- 
dictment for a nuiſance to a horſeway, without adding 

that it was a highway, is naught; and upon the fame 
ground it ſeemeth alſo, That an indictment tor a nuiſance 
to a common footway to the church of D. for all the | 
pariſhioners of D. is not good ; yet it ſeems, that if thoſe 
laſt words, viz. for all the pariſhioners of D. had been 
omitted, ſuch an indictment might be maintained. 1 
Hawk. 220. | ; ; - A 
5thly, That it is not ſafe in an indictment againſt a | 
common perſon tor not repairing a highway, which he 
ought to have done in reſpect of the tenure of certain 
lands, barely to fay that he was bound to repair it ra- 
tione tenure terre, without adding /ue. Allo it is faid, 
that in an indictment againit a bithop, Tc. for not re- 
pairing a highway, in reſpect of certain lands, it ought to | 
be ſhewn in what capacity he ought to repair it, becauſe 
otherwiſe it cannot be known in what capacity the pro- 
ceſs is to be awarded againſt him. 1 Hawk. 220. 

6thly,. That in every ſuch indictment the fact alleged | 
againſt the defendant muſt be expreſſed in ſuch proper 
terms, that it may clearly appear to the court to have 
been a nuiſance ; and for this cauſe it hati been reſolved, 
That a preſentment for diverting a highway is not good, 
| becauſe a highway cannot be diverted, but mult always 
continue in the {ame place where it was, howloever it be 
ohſtrudted, and a new way made in another place. 1 
Hawk. F. C. 220. | 

But it hath been reſolved, That an indictment againſt 
a man for ſtoppirg a highway in his own land, is 
rood, without laying the offence done vi & armis. Alto 
it is faid, That a preſentment that a highway in ſuch a 
place is decayed by the default of the inhabitants of ſuch 
2 town, is good, without naming any perſon in certainty. 


But it hath been adjudged, that an indictment againſt | 


particular perſons muſt ſpecially charge them every one; 


tor which cauſe it hath been reſolved, that an invict- | 


ment againſt ſeveral for not repairing their ftrects, that 
they, & corum uterque, did not repair them, is not good. 
1 Hawk. P. C. 220. 

By ſtat. 1 Geo. 1. ft. 2. c. 52. ect. 12. Perſons ag- 
grieved bv any thing done on that act (except thoſe who 
thall negle& to ſcour their ditches, and carry away the 
earth taken out of them, or who ſhall not carry au ay 
ſtone, timber, ſtraw or dung leſt in the highways, or 


u ho ſhall not remove any other annoyances by water- 
Vor. II. No. $9. 


place from which, and alſo the place to which | 
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ö courſes) may appeal to the next ſeſſions, whoſe order dal 
conclude and bind all parties. 


12. Statutes concerning turnpike-roads. | 


Stat. 5 Ges. 2. cap. 33. ſect. 1. If a rſon ſhall wil- 
fully and maliciouſſy — down or deſtroy any turnpike- 
gate, or any poſt, rail, or other fence beſcuging to tuch 
turnpike-gate, crected to prevent paſſing without payin 
the toll directed by any act of parliameut n. de or to be 
made, and ſhall Le convicted betor: fun ajeſty's jullices 
of aſſize, oyer and terminer and general gavl-delivery ; 
every perſon ſo citencing ſniall be adjudged guilty of fe- 
lony ; and the court before whom ſuch perſon ſhall be 
tried, ſhall have power to tranſport ſuch telon for ſeven 
years. 

Seft. 2. If ſuch offender {all return into Great Britain 
or Ireland before the expiraiion of ſcven years, he ſhall 
ſuffer death without bencfit of clergy. 

Scc7. 3. The comm ſſio ners impowered to put in exe- 
cution any act of parliament tor repairing the highway a, 
or making rivers navigable, may out of tuc tolls difcharge 
the coſt of any action or proſecution, which thall be 
cominenced on account of the pulling down and dettro: - 
ing any turnpike=-gate, poſt, rail, or other fence, be- 
longing to any turnpike-gate, or any turnpike-houſe, or 
any lock, fluice, or other works, or any navigable river 
creed by authority of any act of parliament. 

Sect, 4. If the commiſſioners, appointed to put any act 


of parliament for the repair of ihe highways in execution, 


ſhall excced their power by cr. ting er continuing any 
gates, where they have rot power to erect ſuch gates, 
it ſhall be lawful for juſtices of peace in quarter- ſeſſ «ns, 


upon complaint, in a fymmary way to hear and deter- 


mine the fame, and to order the ſhc7if to remove ſuch 

gates. | | 
Seel. 5. This act ſhall continue for five years from 

the 24th of Func 1732. [Farther continued by ſeveral 


alli, and made perpetuel by 27 Geo. 2. cap. 16.] 


Stat. 8 Ges. 2. c. 20. J. 1. It any perſon ſhall wilfully 
of maliciouſly pull down, or deſtroy any turnpike-gate, 
or any poſt, rail, wall, chain, bar or fence, belonging to 
any turnpike - gate iet up to prevent paſſing without paying 
any toll laid and directed by act ef parliament made 
or to be made, or any houſe ſor the uſe of ſuch turnpike- 
gate, or any lock, fluice, or other works on any navi- 
gable river erected by authority of parliament, or torcibly 
reſcue any perſon being lawfully in cuſtedy fer any of 
the offences before mentioned; every perſon fo offending 
ſhall be adjudged guilty of felony without benefit cf 
clergy. ; | | | 

Sect. 2. If any perſon ſhall wilfully and maliciouſly 
draw up any flood-gatcs, erected by authority of parlia- 
ment upon any navigable tiver; every perſon ſo offending, 
being convicted upon the oath of one witneſs before two 
juſtices of peace tor the county or place, or the adjacent 
county, ſhall be ſent to the houſe of correQtion and kept 
to hard labour for one month. 


Seat. 3. Every offence aforeſaid may be determined 


in any adjacent county in Eygiand. 


St. 4. No attainder for any of the offences made fe- 
lony by this act, ſhali work corruption of blood, lots of 
dower, or forfeiture of lands and goods. 

Sect. 5. It any perfor. ſhall commit any of the offerces 
declared to be felony by this act; and being out of priſon 
ſhall diſcover and cauſe to be apprehended one or more, 
who ſhail commit ary fuch offence, ſo as they be con- 
victed ; every ſuch perſon, on conviction of the offenders, 
ſhall have his Majeſty's pardon for the felonies aforeſaid. 

Sect. 6. The inhabitants of every hundred in Exgland, 
within which ſuch offence ſhall be committed, ſhall make 
 ſatisfaQtion for the damages, and the faid damages may 

be recovered by action of debt, Sc. in the name of the 
clerk of the peace of the county, without naming the 
name of the clerk of the peace; and the damages to be 
recovered ſhall be to the ule of the truſtees or proprictors 
of any turnpike or navigadle river ; (the ſum to be reco- 
vered againſt the inhabitants of ſuch hundred not ex- 


| 
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for any offence twenty ) and the inhabi- 
tants of ſuch hundred ſhall be taxed tor the relief of ſuch 
inhabitants againſt whom execution ſhall be had, in ſuch 
manner, as is preſcribed in an act of the 27 Eliz. 
cap. 13. To 

S-&. 7. Where any of the offenders ſhall be convicted 
within twelve months after ſuch offence, any hundred, 
who ſhall make ſuch ſatisfaction, ſhall be repaid out of 
the tolls of the turnpike ſo pulled down. 

Sed. 8. If any clerk of the peace ſhall commence ſuch 
action, and die or be removed before recovery, no 
ſuch action ſhall, by ſuch diſplacing or death, be abated; 
but it ſhall be lawful for the clerk of the peace next 
ſucceeding, to proſecute ſuch action. 

Se#. g. No action ſhall be proiecuted to recover da- 

virtue of this act, unleſs information upon oath 
be made within fix days before ſome juſtice of peace, 


where ſuch offence ſhall be committed, inhabiting within | 


the hundred, or near the ſame. 

Se. 10. No m_ _ ſhall be u_ _ 2 
damages againſt a hundred, exce | com- 
menced 2 ſix months after ach offence. 

Sect. 11. If any perſon ſhall aſſault any collectors of 
the toll, or threaten them in the execution of their office, 
or ſhall forcibly paſs through any turnpike-gate or fences, 
without paying the toll, or if any perſon ſhall carry away 
forcibly or detain any collectors of the toll, ſo as they 
ſhall not be able to return to their duty for three days; 
in any of the faid caſes, the party offending, upon con- 
viction by oath of one witneſs, before two juſtices of the 
county, &c. ſha'l forfeit five pounds; one moiety to the 
informer, and the other moiety to the conſtable of the 
pariſh where ſuch offence ſhall be committed, to the uſe 
of the truſtees or undertakers of any turnpike or naviga- 
ble river, to be levied by warrant of ſuch juſtices by diſ- 
treſs and ſale of goods; and for want of diſtreis, the 
party offending ſhall by warrant of ſuch juſtices be ſent 
to the common gaol of the county for fix months; and 
if ſuch party ſhall offend a ſecond or third time, he ſhall 
forfeit ten pounds in manner aforeſaid ; and for want of 
diſtreſs, ſhall be ſent by two juſtices to the common gaol 
for one year, ard ſhall alſo give ſecurity at the quarter- 
ſeſſions for his behaviour for ſeven years. 

Sef. 12. It ſhall be lawful for bach collectors of the 
toll to ſeize any perſon guilty of the offences before men- 
tioned, and ſuch perſon to carry before a juſtice of peace; 
and ſuch juſtice is authorized to obfige fuch perſon to give 
ſecurity for his appearing at the next petty ſciſions to be 
holden for the diviſion or place where ſuch offence hall 
be coramitted; ard for want of ſecurity to commit the 
perſon to the common gaol till he give ſecurity. 

Se. 13. If any conſtable reſuſe to execute any war- 
rant under the hands and ſeals of a ſufficient number of 
commiſſioners for any turnpike to levy money for any de- 
fault, or ſhall refuſe to execute any warrant under the 


hands of two juſtices for apprehending any perſon that | 


ſhall be guilty of any offence againſt this act; or if any 
other perſon ſhall refuſe to aſſiſt ſuch conſtable in appre- 
hending ſuch offenders; ſuch conſtable or any other per- 
fon ſhall forfeit five pounds to the clerk to the commiſ- 
ſioners or undertakers of any turnpike cr navigable river, 
for the uſes as the tolls ſha!l be directed to be applied to; 
to be levied by diftrels by warrant of two juſtices to be 
directed to the high conſtable, to be by him levied as be- 
fore directed. | 

Seat. 14. All forfeitures by this act ſhall be paid over 
to any perſon, to whom the commiſſioners or underta- 
kers, or any five of them, ſhall direct; and in caſe ſuch 
conſtable or clerk ſhall refuſe to account tor or pay over 
the ſame, it ſhall be lawful for any two juſtices, upon 
cath of one witneſs, to commit the party retuſing to the 
common gaol, until he ſhall pay the fame. 

Sec. 15. It ſhall be lawful for any perſon aggrieved to 
appeal to the next quarter-ſefſions, giving reaſonable no- 
tice, which notice ſhall be determined by the quarter- 


ſeſſions; and if it ſhall appear that reaſonable notice was | regarding the highways in general; nor can the exprc:- 


not given, they ſhall adjourn the appeal to the next 
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Se. 16. No certiorari ſhall be granted for removing 
any order or proceedings of juſtices of peace concerning 
the matters in this act. | 

Sea. 17. When complaint of abuſe or exceſs of power 
in the commiſſioners by erecting turnpikes, c. hath been 
heard by the juſtices in the quarter- ſeſſions, ſuch hearing 
hall be final. | 
Set. 18. If any fuit ſhall be brought for any thing 

done in purſuance of this act, the action ſhall be laid in 
| ſuch county where the cauſe did ariſe, and the defendant 
| may plead the general iſſue; and if judgment ſhall be 
| — * the plaintiff, the defendant ſhall recover treble 
coſts. | | 
| Sed. 19. This aft ſhall continue five years from the 
fifteenth of May 1735. 
Continued afterwards by ſeveral acti, and made perpetual 
by 27 Geo. 2. cap. 16. lect. 1. 
more eſfectual preſervation of the turnpike roads m thut part 
penalties given by acts of parliament, relating to the highways 
in that part of Great Britain called England, and for en- 
forcing the recovery thereof ; and for the more eff ual pre- 
venting of miſchiefs occuſioned by the drivers riding upon 
| carts, drays, cars and waggons in the city of London, and 
within ten miles thereof.| 2 

Seel. 11. And whereas ſeveral acts have been made, 
as well for repairing and amending divers publick reads in 
that part of Great Britain called England, as fur puneſh 
| ing offences done or committed upon or to the highw u 

the good intentions whereof have not been anſwered :. 
want of a due execution of the ſaid laws; for rem 
whereof, and as a further encouragement to into: mr. 
Be it enacted, Cc. That all penalties and forfeitures 
poſed by this or any former act, ſhall from and ..ficr tl. 
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to and veſted in the informer, or perſon who ſhall tus t 
the ſame; any law or ſtatute to the con rary notwr'-- 
ſtanding: And every ſuch informer or prolecuter ſh-'! 
and may from thenceforth ſuc for and recover ſuch fe: 
feitures or penalties by this or any of the {aid ads 1 
| Poſed, in the ſame manner as the fame are ſeverally 298 
 reſpeQtively directed to be ſued and recovered, cr 17 
action at law to be brought by ſuch informer or prog 
tor, in any of his majeſty's courts of record at 
minſter, in manner following, that is to fay, Wh» - »+ 
perſon fhall for ſuch offence be liable to pay any pecun . 
| penalty, it ſhall be lawful to fue for the ſame by action 
of debt, in which it ſhall be ſufficient to declare that the 

| defendant is indebted to the plaintiff in the ſum of 
e being forfeited by an act of parlia- 

ment, intituled, | 


and where the penalty or forfeiture is of any horſe or 

horſes, gelding or geldings, mare or mares, or other goods, 
by an action of trover againſt the perſon liable to ſuch 
penalty or forfeiture, in which the value of ſuch horſe or 
| horſes, gelding or geldings, mare or mares, or other 
| goods, as is or are liable to the forfeiture, ſhall be given 
in damages without any ſei-ure or demand thereof; and 

the plaintiff, it he recover in any ſuch action ſhall have 
double coſts; provided there ſhall not be more than 
one recovery for the ſame offence, and that no action 


jeſty's ſaid courts of record, unleſs the ſame be brought 
before the end of ſix calendar months after the offence 
committed. 

It ſeems that the foregoing ſtatute relates only to turn- 
pike roads, and not to highways in general; for the words 
of the recital in the 11th ſection thereof ſeem not to 
extend further than to turnpike-roads. The firſt part of 

the recital] is, Whereas ſeveral acts have been made as 

« well for amending and repairing divers publick roads.” 
| = Oy rr p 
This is plainly a deſcription of turnpike acts, and cannot 
by any juſt conſtruction be ſuppoſed to include the acts 


ſion divers public roads be applied to deſcribe the high- 


quarter-ſeſſions, and the quarter-ſeſſiuns ſhall hear the | ways in general. The ſecond part of the recital is, “ as 


matter, and award coſts to either party. | 


for puniſhing offences done or committed upon or to 
| | 6 the 
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Stat. 24 Geo. 2. cap. 43. [intituleds An af for the 
of Great Britain called England; and for the diſpaſition of 


| tenth day of S-ptember in the year 1751, be wholly give: 


ſhall be brought by virtue of this act in any of his ma- 


. 
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e the highways.” This ſeems to be deſcriptive only of 


ences as are the objects of turnpike acts, ſuch as 
—— without paying the toll, taking off horſes to avoid 
yment of toll, and the like; but can by no means in- 
clude the offence of failing or neglecting to do the ſtatute 
labour. Beſides this, the intention of ſect. 1 t. of this 
act is for the encouragement of informers, by giving the 
whole penalty to them for their own benefit. Now the 
- ſurveyor of the highways can never be ſuppoſed to be a 
common informer within the meaning of this clauſe, be- 
cauſe by the 22 Car. 2. and 1 Geo. 8. he is bound to in- 
torm : The words are, © he ſball give an account there- 
« of;” and it is a miſbehaviour in bim to omit it. 


If the clauſe in queſtion ſhould extend to the highways | 


al, the conſequence would be, that they could 
SO repaired ts by an aſſeſſment upon lands; be- 
cauſe if the penalties, which by the tormer acts were or- 
dered to be applied towards repairirg them, where wholly 
veſted in the informer, there would be no funds for that 

rpoſe. But what ſeems abſolutely deciſive of this point 
is the recital in ſtat. 28 Geo. 2. cap. 17. fect. 15. which 
immediately follows the next act. | 

Stat. 26 Geo. 2. c. 30. [intituled, An ad for the 
amendment and preſervation of the publick highways and 
turnpike reads of this kingdom, and for the more effeciual 
execution of the laws relating thereto. Whereas by the 
great number of waggons and other wheel-carriages paſ- 
ſing, travelling and uted in and upon the publick high- 
ways and turnpike roads of this kingdom, and the ex- 
ceſive weights and burdens loaded and carried in and 
upon the fame, and the ſmall breadth and narrow di- 
menſions of the fellies of the wheels of ſuch waggons and 
other carriages reſpectively, great part of the ſaid high- 
ways and roads are become ruinous, and almoſt impaſſa- 
ble; and unle's a ſpeedy remedy be had in the premiſſes, 
all the proviſions made by law for amending the high- 
ways and roads, and fer maintaining and keeping the 
fame in repair, will in great meaſure be rendered in- 
effectual, and the trade and commerce of this kingdcm 
de thereby greatly prejudiced and obſtrufted : Wheretore 
for remedying and preventing the ſaid miſchiefs and in- 
conveniencies for the future ; it ſhall not be lawful for 
any waggon, wain, cart or wheel-carriage whatſcever 
(other than and except as herein after-mentioned}) to tra- 
vel, paſs or be drawn upon any turnpike- road, unleſs 
the fellies of the wheels of every ſuch waggon, wain, 
cart or wheel-carriage reſpectively, be of the breadth or 
gauge of nine inches from fide to ſide at the leaſt; and 
every owner or owners of ſuch wagzon, wain, cart or 
wheel-carriage, driven, drawn or conveyed in or upon 
any turnpike-road, contrary to the directions, tenor and 
true meaning of this act, ſhall, for every ſuch offence, 
forfeit and pay the ſum of five pounds, to be recovered 
and applied in ſuch manner as herein after- mentioned, or 
otherwiſe ſhall forfeit and loſe any one of the horſes or 
beaſts of draught, drawing ſuch waggon, cart or wheel- 
carriage, not being the ſhatt or thill horſe, together with 
all geers, bridles, halters and accoutrements, to ſuch 
horſe or beaſt of draught reſpectively belonging, to the 
ſole uſe and benefit of the perſon or perſons who ſhall ſeize 
or diſtrain the ſame. | | 

Sec. 2. And the perſon or perſons making ſuch ſei- 
2ure or diſtreſs ſhall deliver the horſe, beaſt and things ſo 
ſei / ed and diſtrained into the cuſtody of the conſtable or 
other pariſh officer of any town, pariſh or place, in or 
near the place where ſuch ſeizure or diſtreſs ſhall be 
made; and every ſuch conftable or pariſh officer reſpec- 
tively, is and are hereby required to take and receive the 
fame into his and their cuſtody, and ſafely keep the fame, 
till the perſon or perſons making tuch ſeizure or diſtreſs 
thal} upon cath make proof, before ſome juſtice or juſ- 
tices of the peace of the offence committed; and the ſaid 
juſtice or juſtices before whom ſuch proof ihall be made, 
15 and are hereby required to iſſue his or their precept to 
ſuch conſtable or pariſh officer immediately to deliver the 
horſe, beaſt and other things ſo forfeited to the party or 
parties, who ſeized or diſtrained the ſame, to and for his 
und their own uſe and benefit; paying ſuch reaſonable 
charges for keeping and ſecuring the fame, as ſuch juſ- 


mn 
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aforeſaid, to travel, paſs or be driven upon 4 
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tice or juſtices ſhall allow or direct; but in cafe no ſuct 
proof ſhall be made within three days next after ſuch 
ſeizure or diſtreſs, that then ſuch horſe, beaſt or other 
thing ſeized or diſtrained, ſhall be returned back to the 
owner or owners thereof ; ſuch owner or owners payi 
reaſonable charges for keeping and ſccuring the fame. 
Seet. 3. Provided always, I hat nothing in this act 
contained ſhall extend or be conſtrued to extend to any 
chaite marine, or to any coach, landau, berlin, chaiſe or 
calaſh, nor ſhall any thing in this act extend or be con- 
ſtrued to extend to any waggon drawn by lets than tive 
hortes or beaſts of draught, or to any other wain, cart, 
or other wheel-carriages drawn by leſs than four horics 
or beaſts of draught, or to any waggon, wain, cart, or 
other wheel-carriage drawn by oxen or neat cattle only. 
Sec?. 4. Provided, that from and immediately after the 


| paſſing of this act, it ſhall and may be lawful to and for 
any carriage loaden with or carrying one tree or piece of 
| timber, or one ſtone or block of marble only, having 


the fellics of the wheels thereof of the bread:h of nine 


inches or upwards, to travel, paſs, or be driven in or 


upon any turnpike-road, with any number of horſes cr 


| beaſts of draught, and alto for any waggon or other four- 


wheel carriage, having the tellics of the wheels thercot 


of ſuch breadth or gage as aforeſaid, to travel, paſs, or 
be driven upon any turnpike-road as aforeſaid, with any 


number of horſes or beaſts of draught not exceeding eight; 


and for any cart or other two-wheel carriage having the 
| tellies of the wheels thereof of the breadth or gauge atore- 


laid, with any number ot horſes or beaſts of draught not 


exceeding five, without being ſubje& ard liable to be 


weighed at any crane, machine or engine, cr to the ad- 
ditional toll ot twenty ſhillings granted and made payable 


lor every waggon or other carriage drawn by fix horſes, 


by 24 Geo. 2. cap. 43. 

Sect. 5. Provided, that it ſhall and may be lawful for 
any waggon, wain, cart or other carriage, having the 
fellies of the wheels thereof of ſuch breadth or gauge as 
turnptke- 


road, without being ſubject and liable to forteit and loſe 


any one of the horſes drawing the ſame, together with 


the geers, bridles and halters therewith uſed ; notwitk- 
ſtanding 6 Geo. 1. cap. 6. 


Set. 6. And to encourage all perſons to uſe broad 


| wheels in order to preſerve all the highways of this king- 


dom in good repair; Be it further enacted, That froia 


and immediately after the paſſing of this act, it ſhall and 


may be lawful for any waggon or other four wheel car- 


riage, having the fellies of the wheels thereof of the 


breadth or gange of nine inches or upwards, to travel, 


| paſs or be driven upon any highway within Great Bri- 
tain, with any number of horſes or beaſts of draught not 
exceeding eight; and for any cart or other two-wheel 


carriage, having the like wheels, with any number of 


horſes or beaſts of draught, not exceeding five, without 
beiyg ſubject to any penalties or forfeitures for cauſing 
the tame to travel, pals or be driven by any greater num- 


ber of horſes or beaſts of draught, than are now allowed 


by law. 5 

Sec. 7. And whereas in and by ſeveral acts of par- 
liament made and paſſed for amending and repairing par- 
ticular highways and roads within this kingdom, ſeverai 
high and extraordinary tolls and duties are granted, and 
directed to be levied and paid for waggons and other 


wheel -carriages, drawn by more than a certain num- 


ber of horſes or beaſts of draught therein reſpec- 
tively mentioned, with an intent in effect to prohibit the 
paſſage of ſuch carriages, and thereby the better to pre- 
ſerve the ſaid roads: It ſhall and may be lawful to and 
for the truſtees appointed or to be appointed, in or by 
virtue of any act of parliament now in force, or now 
depending in parliament reſpectively, for repairing ard 
mending ſuch particular highways and roads as aforeſaid. 
or any nine or more of ſuch truſtees reſpectively within 
their reſpective diſtricts; and they are hereby authorized 
and required to mitigate, leſſen and reduce the ſaid hig 
and extraordinary tolls and duties, for or in reſpect of luc ii 
waggons or other wheel-carriages only, having wheel: or 
the breadth or gauge herein before preſcribed, in ſuc 1 
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mannier 35 no greater toll or duty be demanded or taken 


for the ſame, than is provided and directed by the faid 
acts reſpectively to be paid and taken for waggons and, 
other four-whecl-carriages drawn by five or tour horſes 
or beaſts of draught ; and the ſaid truſtees within their 
| ſeveral diſtricts, or any nine or more of them reſpec 
tively, are hereby authorized and required to give di 
rections in writing to the ſeveral collectors with a their 
reſpective diſtricts, to take and receive ſuch tolls aud 
duties and no other. | 
$:4. 11. And it ſhail and may be lawful to and for all 
truſtees appointed; or to be appointed by any act or acts 
of parliament made or to be made tor the repairing or 
amending any highway or highways within this kingdom, 
or any two or more of them; and they are hereby au- 
thorized and required, by writing under their hands to 
order the fellies of the wheels of all waggons, wa'ns, cart 
or other carriages, which ate or ought to be of : 
breadth or gauge herein before directed and preſcribe 
to be meaſured and gauged at any turnpike or toll-gate. 
erected or to be erected upon any part of the highway o 
road in or upon which ſuch waggon, wain, cart or carri 
age reſpectively ſhall travel, paſs or be drawn. 
Sec. 12. Provided, That in caſe it ſhall appear to 
the ſatisfaction of the ſurveyor or ſurveyors, gate- keeper 
or gate-keepers of any turnpike-road, that the fellies of 
any waggon or wheel- carriage, travelling or paſſing upon 
ſuch turnptke-road, were originally, and when made, 
of the breadth of nine inches, and by long uſage and 
wearing fhall have been reduced to, and become of leſs 
breadth or gauge; then and in ſuch cafe, it ſhall and may 
de lawful for ſuch waggon or wheel-carriage to travel, 
paſs or be drawn upon any ſuch turnpike-road, fo as the 
tellies of all the wheels thereof be of the full breadth of 
eight inches at leaſt; and the owner or owners of ſuch 
wheel-carriage ſhall not in ſuch caſe be ſubject or liable to 
the penalties herein before inflicted and directed to be le- 
vied for driving, or caufing to be drawn, waggons and 
carriages the fellies ot the wheels whereof are under the 
breadth or of nine inches as aforeſaid. 
ect. 13. And if any perſon or perions ſhall hinder 
or attempt to prevent or obſtruct the meaſuring or gau- 
ging the fellies of ſuch wheels, or the ſeizing or diſtrain- 
ing any horſe or beaſt of draught, hereby directed to be 
forfeited for the offences herein before- mentioned, or ſhall 
uſe any violence to any perfon or perſons employcd or 


concerned in ſuch meaſuring, gauging, ſeizing, diſtraining, | 


as aforeſaid ; every perſon fo offending ſhall for every 
ſuch offence forfeit and pay the ſum of ten pounds. 

Sec. 14. Ard in caſe any perſon or perſons ſhall 
drive or act as the driver or drivers of any waggon, wain, 


cart or carriage, not having wheels thereto according to | 


the direct and true intent and meaning of this act, or 
drawn with more than the number of horſes hereby re- 
ſpectively appointed (except as is herein before excepted) 

upon any turnpike- road, that then and in every ſuch caſe, 
it ſhall and may be lawful to and for the conſtable, ti- 
thin or ſurveyor of the highways, or any other in- 
habitant of 2 or place where the offence ſhall be 
committed, and to and for the ſurveyor or ſurveyors of 
the ſaid turnpike-road, and to for any perſon or per- 
ſons to be appointed by the truſtees, or any five or more 
of them, to apprehend and take, or cauſe to be appre- 


hended and taken, ſuch perſon or perſons fo driving or ac- | 


ting as driver or drivers as aforeſaid, before one or more 
Juſtice or juſtices of the peace for the county, riding or 
diviſion where the ſaid offence ſhall be committed; and 
upon conviction thereof either by the confeſſion of the 
party, or by the oath of one or more credible witneſs or 
witneſſes before ſuch juſtice or juſtices of the peace ; 
every ſuch perſon or perſons ſo offending ſhall reſpective- 
ly forfeit and pay for every ſuch cffence the ſum of five 
pounds, to be laid out, applied and recovered in ſuch 
manner as other penalties hereby impoſed are hereby di- 
reed — — to be recovered and applied; and in 
caſe the perſon or perſons ſo offending and convicted ſhall 
have no goods and chattels, whereon immediate diſtreſs 
may be had and made for the ſame ; then it it ſhall and 
may be lawful to and for ſuch juſtice and juſtices of the 
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peace, by warrant under his or their hand and ſeal, or 
hands and ſeals, to commit the offender or offenders 10 
the houſe of correction, there to remain for the ſpace of 
one month, or until he or they ſhall have paid the ſaid 
um of five pounds. | 
Set. 15. And if any owner of any waggon, wain or 
.art, travelling for hire, ſhall drive or cauſe to be driy 
drawn or conveyed fuch waggon, wain or cart, in or upon 
any turnpike-road, not having his and their chriſtian ang 
ſurnames and place of abode written or painted in 
legible letters upon the tilt or other conſpicuous place 
of ſuch waggon; every perſon ſo offending ſhall for 
| every ſuch offence be lubje& and liable to ſuch and the 
ſame penalties and forieitures, as the owners of u 
or carriages having the fellies of the wheels thereof under 
the breadth or gage afore-mentioned, are made ſubje& 
and liable to by this act; and if any perſon or periom 
Hall o write or paint, or cauſe to be written or pain. 
d, any falle or tictitious name on ſuch waggon, wain 
or cart as aforeiaid, every owner of ſuch waggon, wain 
or cart, publickly uſed on any turnpike-road as aforeſaid 


| with ſuch tal: or fictitious name, ſha'l tor every ſuch 


offence forfeit and pay the ſum of fifty pcunds. 

Sc. 16. And the ſeveral penalties and forfeitures 
inflited and directed to be forfeited and paid upon this 
act, and not hereby otherwite provided for, ſhall and 
may be recovered by any perſon or perſoas who ſhall fue 
in form and proſecute for the ſme, either by action of 
debt, bill, plaint or information in any of his Majeſty's 

courts of record at Veminſter, with treble coſts of ſuit, 
in which no proteCtio”, wager ot law, or more than one 
| imparlance ſhall be allowed, or by a ſummary way or 
| proceeding before any two or more juſtices of the peace 
for the county, riding or place, where ſuch offence ſhall 
be committed at tie option of the per on or perſons who 
ſhall proſecute for the fame ; and for which purpoſe it 
ſhall and may be lau ful to and for ſuch juſtice- to hear 
and determine any of the offences againſt this act, and 
they are hereb authorized and required upon any in- 
formation exl.1bited, or complaint made in that behalf, 
within ten days after ſuch offence committed, to: ummon 
ſuch party cr parties accuſed; and alſo the witneſſes on 
either ſide ; and in caſe the party acculed ſhah rot a ar 
upon ſuc!; ſunmons, then, upon oath made of the com- 
mitting any ct ihe facts avove-mentioned by one or 
more credible witneſs or witneſſes, to iſſue a warr or r 
warrants fer apprehending the party offending within tl e 
juriid tion oi ſuch juſtices; and upon the appearance, 
or contempt of the party accuſed in not appearing (upon 
the proof of nouice given) to proceed to the examination 
of the witnel: or witneſſes on oath to give judgment or 
ſentence accordingly ; and where the party accuſed ſhall 
de convicted ot ſuch offence, ei her by the view of ſuch 
juſtices or any of them, or any ſuch information as afore- 
| ſaid, or on confeſſion of the party accuſed, to award and 
| iſſue warrants for the levying any pecuniary penalties fo 
adjudged, together with the coſts of ſuch proſecution, on 
the goods ot the offender, and to cauſe ſale to be made 
thereof in caſe they ſhall not be redeemed within five 
days, rendering to the party the overplus (if any there be; 
and where goods of ſuch offenders cannot be found, to 
commit ſuch offender to priſon, there to remain for the 
ſpace of three months, or until ſuch pecuniary peralty or 
penalties be paid; and if any perſon or perſons ſhall find 
himſelf or themſelves aggrieved, or remain unſatis fied in 
the judgment of the ſaid juſtices, it ſnall and may be law- 
ful to and for ſuch perſon and perſons to appeal to the 
juſtices of peace at the next quarter ſeſſions for the coun- 
25 city, liberty or place, where the matter in queſtion 
all ariſe: And the ſaid juſtices are hereby authoriſed 
and required to take cognizance thereof, and to hear the 
complaints of the perſon or perſons to aggrieved, fo as ſuch 
perſon or perſons ſo complaining do give notice in wri- 
ting, of ſuch his, her, or their intention to bring and 
proſecute any ſuch appeal, unto the perſon and perſons 


complained of, at leaſt fourteen days before the quarter- 


ſeſſions; and ſhall within five days after ſuch notice given 


enter into a recognizance with two ſufficient ſureties, 


before one or more juſtice or juſtices of the peace of and 
for . 
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h county, riding, li or place, where ſuch 
23 lie, to try 1 _ at the quarter-ſefſions 
of the peace to be held for ſuch county, riding, liberty or 

ace, next and immediately after ſuch notice given; 
and the faid juſtices upon hearing the matter of the ſaid 
complaint, or upon due proof made to them of ſuch no- 
tice given by the party or parties complaining, (although 
he or they ſhall not proſecute the ſaid appeal) ſhall and 
may at their diſcretions mitigate the penalties or fortei- 
tures incurred by the party complaining, or vacate or ſet 
aſide the conviction or convictions, or ſet the party or 


ies at liberty, or otherwiſe may ratifv and confirm 
8 okay with Loh coſts as to them ſhall ſeem reaſona- 


ble ; and alſo by their order or warrant to cauſe ſuch 
coſts to be levied by diſtreſs and ſale of the goods of the 
on ſo giving ſuch notice of appeal as aforeſaid, and 
want of ſufficient diſtreſs to commit the party or 


parties to the common gaol of the county, riding, liberty | 


or place, wherein ſuch appeal ſhall be heard and deter- 
mined, for any time not exceeding two months, or until 
payment of ſuch coſts ſhall be made; and it the perſon 
ordered to pay ſuch coſts ſhall happen to live in any coun- 
ty, riding, liberty or place, without the juriſdiction of 
the ſaid court, it ſhall and may be lawful for any juſtice 
of the peace of the county, riding, city, liberty or place, 
wherein ſuch perſon ſhall inhabit ; and every ſuch juſtice 
is hereby authoriſed and required, upon requeſt to him 
for that purpoſe made, and upon a true copy of the order 
for payment of ſuch coſts produced and proved by fome 
credible witneſs upon oath, by warrant under his hand 


and ſeal, to cauſe the money mentioned 1n that order to | 


be levied by diſtreſs and ſale of goods of the perſon or- 


dered to pay the ſame ; and if no ſufficient diſtreſs can or 
may be had, to commit ſuch perſon to the common gaol 


of that county, riding, city or liberty, for any time not 
exceeding two months, or until payment of ſuch coils as 
_ aforeſaid. | | 

$:4. 17. And all the pecuniary penalties and forfei- 
tures recovered and levied by virtue and in purtuance of 
this act ſhall be paid, applied and diſpoſed of in manner 
following, that is to ſay, one moiety thereof to the per- 


and the other moiety thereof to the truſtees for repairing 
the road where the ſaid offence ſhall be committed, or to 
ſuch perſon or perſons as they, or any five or more of 
them, ſhall by writing under their hands order, direct or 
appoint, in order that the fame may be applied for and 
towards the repairing of the ſaid road. 


Sec. 18. And all the laws made or hereafter to be | 


made by any act or acts of parliament, whereby toll- gates 


or turnpikes are or ſhall be enacted to be made and erec- 


ted for collecting tolls for amendment of any roads, and 


all other laws relating thereto, ſhall from henceforth be | 
put in due execution; and for that pur poſe the truſtees 


impowered to act under the authority of the ſaid teveral 


acts reſpectively, or any five or more of them, are here- | 


by required at their next and other publick meetings 
from time to time to make proper rules and orders, for 


appoint ſuch perſon or perſons as they ſhall think fit, ef- 
fectually to carry on proſecutions for offences committed 
againſt this act, or any of the ſaid laws, within their re- 
ſpective limits and diſtris; and to give ftrict charge 
and commands to their ſurveyor or ſurveyors to be dili- 
gent in viſiting frequently the ſaid roads, and in taking due 
care to ſee and inquire, if any offence or offences are or 
have been committed upon the ſaid roads reſpectively, 
ard by whom the fame hath or have been committed: 
And all the officers belonging to the ſaid turnpike-roads 
reſpectively are hereby required, as often as any offence 
or offence: againtt any of the faid 'aws ſhall come to his 
or their knowledge, to have been committed upon the 


ſa:d turnpike roads within their reſpective diſtrifts, to | 


give immediate notice thereof to ſome one of the truſtees 
of the ſaid roads, who ſhall forthwith procure a meeting 


of the truſtees belonging to the ſaid roads, or any five or | 
more of them, who ſhall give immediate directions for 


proſecuting ſuch offences. 
Vor. II. Ne. 89. 


— 


** 


— 


| 


* * 
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SeF, 19. And this act fhall be openly read in the 
preſence of the ſaid officers as often as there ſhall be 2 
meeting of the ſaid truſtees, or any tive or more of them: 
And if any ſuch officer ſhall be found to have been negli- 
gent in his duty required by this act, or to have omitted 
giving notice as aforeſaid, every ſuch officer ſhall be 
torthwith removed from his office by the faid truſtees te- 
ſpectively, or any five or more of them, and is hereby 
ſor ever after rendered incapable of holding any office 


| whatſoever under the ſaid tru}. 


Secl. 20. And no perſon or perſons who ſhall keep 
any victualling-houſe, alc-houſe, or other houſe of pub- 
lick entertainment, or who ſhall ſell any wine, cy der, 
beer, ale, ſpirituous or other ſtrong liquors by retail, ſhall 
be capable of taking, holding or enjoying, any place or 
places of truſt or profit under the truſtees of any ut ot 
parliament made or to be made for erecting turnpikes te- 
ſpectively, or of farming the tolls thereby granted and 
made payable, during ſuch time as he ſhall keep ſuch 
victualling-houſe, ale-houſe or other houte of public. 
entertainment, or ſhall ſell any wine, cyder, becr, ale, 
ſpirituous or other ſtrong liquors by retail. 

Sen. 21. And in cafe any action or proſecution ſhalt 
be commenced and proſecuted in purſuance of this act, 
under the authority and by direction of the ſaid truitee:, 
or any five of them; in every ſuch caſe the truſtces of | 
ſuch turnpikes reſpectively, or any five or more of them, 
ſhall out of the profits ariſing by the tolls of ſuch turnpike 
road, allow and Fay to the proſecutot ſo much as the coſts 
allowed by law ſhall fall ſhort of reimburſing him his juſt 
and reaſonable expences. 

Se. 22. Provided, that nothing in this ac ſhall be 
conſtrued to oblige the ſaid truſtees to commence or pro- 
fecute, or cauſe to be commenced or proſecuted, any ac- 
tion or proceeding for any ſuch offences, unleſs upon the 
conteſſion of the offender, or that one or more witneſs or 
witneſſes can be had and produced, to prove the com- 
miſſion of ſuch offence. 

Sect. 23. And it is hereby further enacted by the au- 
thority aforeſaid, that if any action or ſuit ſhall be com- 


mended againſt any perſon or perſons for any thing done 
ſon or perſons who ſhall inform and ſue for the ſame, | 


or acted in purſuance of this act; then and in every ſuch 
caſe ſuch action or ſuit ſhall be commenced and proſecuted 
within ſix calendar months next after the fact committed, 
and not afterwards; and the fame and every ſuch action 


or ſuit ſhall be brought in the county, riding or place, 


where the perſon againſt whom ſuch action or ſuit ſhall 
be commenced doth ordinarily inhabit and reſide, and not 
eltewhere; and the defendant or defendants in every ſuch 
action or ſuit, ſhall and may plead the general iſſue, and 
give this act and the ſpecial matter in evidence at any trial 
to be had thereupon; and that the ſame was done in 
pur:uance of and by the authority of this preſent act; and 
if the ſame ſhall appear to have been ſo done, or it any 
ſuch action or ſuit ſhall be brought after the time herein 
before limited for bringing the ſame, of be brought or 
laid in any other county or place than as afore mentioned, 


then the jury ſhall find for the defendant or defendants ; 
the more effeQual putting the laws in execution, and to | 


or if the plaintiff or plaintiffs ſhall be nonſuited, or diſ- 
continue his, her or their actions, after the defendant or 
defendants ſhall have appeared; or if upon demurrer jucda- 
ment ſhall be given againſt the plaintiff or plaimiffs; the 
defendant or defendants ſhall and may recover treble cof!-, 
and have the like remedy for recovery thereof, as an; 
defendant or defendants hath or have in any other caics 


by law. 


Stat. 28. Geo. 2. c. 17. ſe. 6. The truſtees appointed 
by or under the authority of any act of parliament made 
or to be made for repairing and amending turnpike · road. 
or any five of them, ſhall from time to time, as there 
ſhall be occaſion, cauſe all the turnpike roads within their 
reſpective diſtricts to be levelled, and put in good con- 
dition in ſuch manner as ſhall be moſt commodious tor 
the ute of travellers, and for the ſeveral forts of carriage 
| paſſing upon the ſame. 

Setz. 7. And if any perſon or perſons ſhall untoad, ot 
cauſe to be unloaden any goods, wares or merchandise, 


from any cart, waggon or other carrizge, at or belore 
4 Re 


the ſum of five pounds, which ſum; in caſe the ſame be 
with pai | 


Fi 
[: 
10 


under 
hand and ſeal or hands and ſeals of the faid truſtees 
or em, 


deducting the reaſonable charges of making 
ſuch diſtreſs and ſale, to be ſettled by ſuch truſtees or any 
three or more of them, or by good juſtice or juſtices ; 
and each and every driver ot waggon or carriage, 
ſo offending 2 thereof convicted as aforeſaid, ſhall 
be ited to t 


2 
4 


Set. wain or other four-wheel car- 
Age ara EiCeraf theis wheel of the toracdh 
or gage of nine inches from fide — — 6x 


oxen or neat cattle in pairs and one horſe, or four oxen 
in pairs and two horſes. 


ec. 11. In all caſes where by virtue of any act or acts 


of parliament now in force, the toll or duty on horſes or | 


other beaſts drawing or paſſing thro” any turnpike bar or 
_ — = 
penny for every horſe drawing any wheel- carriage hat- 
ſoever, not having the fellies of their wheels of the breadth 
or gage of nine inches, or fix inches from fide to fide, or 
to more than one penny for two horſes drawing any ſuch 
catriages as aforeſaid, or to more than three halfpence for 
three horſes drawing any ſuch carriages as aforeſaid, the 
truſtees or any five or more of them appointed by virtue 
or under the authori 1. — of parliament, ſhall 
and may, if the nd the neceſſary, upon con- 
kdering the ſtate of their reſpeQive tolls, colle& double 
the former tolls or duties, in caſe ſuch tolls or duties do 
not exceed one „ and three halfpence in caſe the 
ſame do not exceed one penny, and two-pence, in caſe 
ho to ex ext Goes elm, cad ny oi 
the additional tolls or duties which are direQed to be 
taken by this act, in caſes where the preſent toll or duty 
amounts to two-pence or more upon the horſes drawing 
any carriage, in ſuch and the ſame manner as if ſuch toll 
or duty was laid upon the carriage. 

Sees. 12. It and may be lawful for all courts, 
and all and every juſtice or juſtices of the peace, before 
whom there ſhall be any action, information or proceed- 
ing, for any penalty or forfeiture inflicted by any ac& or 
acts of nt made or to be made for repairing and 
amending turnpike-roads, or any way relating to or con- 
cerning the ſame, and are hereby required, where 
any prior ſeizure, action, ion or conviction, ſhall 
be ſet up or inſiſted upon by way of defence, or to defeat 
any action, information or proceeding, or any feizure for 


| any forfeiture or 
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inflicted as aforeſaid, to examine 
into the real merits of ſuch prior 5 
mation, proceeding or conviction ; if thereupon it 
ſhall appear that the ſame was not dune, made or 
cuted effeQually, to recover and apply the penalty or for- 
feiture for the true and real ends and purpoſes, for which 
tuch penalties or forfeitures were enacted, but to favour 
the offender ; fuch prior ſeizure, action, information or 
conviction, ſhall be deemed to be fraudulent and null and 
void to all intents and purpoſes whatſoever ; and every 
ſuch court, juſtice or juſtices of the peace, ſhall proceed 
to determine and give judgment, as it no ſuch prior 
ſeizure, action, information or conviction had been made, 
d, proſecuted or obtained. 
Sed. 13. No perſon ſhall be qualified or capable of 
acting as a truſtee in the execution of any ſuch act az 
id, unleſs he ſhall be in his own right, or in right 
wife, in the actual poſſeſſion or receipt of the rents 
of lands, tenements or hereditaments of the 
poſſeſſed of or intitled 
perſonal eſtate to- 
„to the value of eight hundred pounds, or ſhall be 
of a poſſeſſed ot an eſtate in land of 
y value of eighty pounds, and unleſs he 
ir apparent as aforeſaid) before he 
take and ſubſcribe the oath following 
before two or more of the truſtees appointed, or to 
f or in purſuance of ſuch act, who are 
hereby authoriſed and required to adminiſter the ſame in 
| the words or to the effect following ; that is to ſay, 


J. A B. do ſwear, that I truly and bona fide am in 
own right, as in the right of my wife, in the afival poſſe 


£ 


T 
; 


111 
1 
2 
0 
- 


— 


| 
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TE 
; 


| 


fon and enjoyment, or receipt of the rents and profits of lands, 


tenements or bereditaments of the clear yearly value of forty 


real and perſonal e 
— 


, 


and if any perſon ſhall preſume to act contrary to the true 
intent and meaning hereof, every ſuch perſon ſhall for 


every reren 


Denn the ame; to be reco- 
in any of his Majeſty's courts of record at We 
 minſter by action of debt, or on the caſe, or by bill, ſui 
or information, wherein no eſſoin, protection, or wager 
of law, nor more than one imparlance ſhall be allowed. 
Sec. 14. Every owner or owners of common 
on or cart, from and after the ſaid twenty- 
fourth day of June, having the fellies of the wheels of 
leſs breadth and than nine inches, or fix inches from 
ſide to fide, 
are obliged by law to write or paint, or cauſe to be writ- 


ten foo qua upon his or their waggon or cart, paint 
or cauſe 

| or cart which has a tilt, and upon the moſt conſpicu- 
on gue 67 nd orgs or cart which has not a tilt, 
the following words in large and legible characters, that 
|; ; $* 

is to ſay, COMMON STAGE-WAGGON, or 
CART, as the caſe may be; and if any owner or owners 
| of any ſuch waggon or cart, from and after the faid 
| twenty-fourth day of June, travel with or uſe by himſelf 
or ſervant any ſuch waggon or cart, without the words 
hereby required to be painted as aforeſaid, he ſhall forfeit 
and loſe one of his horſes or beaſts of draught, (not being 
the ſhaft or tilt horſe) together with all the geers and 


ing, to the ſole uſe and benefit of the perſon or perſons 
who ſhall ſeize or diſtrain the ſame ; Gs axis ce 


like manner, and be intitled to the like remedy, as is 
direQed and given in cafes of ſeizures of horſes by the 
ſaid act made in the twenty-ſixth year of the reign of his 


3 . 
SeeZ. 15. And whereas many perſons are deterred from 
ting offences committed againſt the fever! torn- 
pike laws, and it is inconvenient to others being upon 
jourmes, or eng on neceſſary buſine'*, to proſecute 


the ſame as the W 
| | ws 


v eſſed intitled to a pe alone, or 
pounds, or poſſeſſed o 8 


| over and above what he or they is or 


to be painted upon the tilt of every ſuch waggon 


accoutrements to ſuch horſe or beaſt of draught belong- 


making ſuch ſeizure or diſtreſs ſhall proceed in 


LE 
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parliament made or to be made — wow 
iring and amending turnpike- roads, or by 
or aQts of parliament relating to turnpike- 
in the ſame manner as ſuch forfeitures and penal- 
jes are ively and ſeverally directed to be ſued for 
recovered, or by action at law, to be brought by 
informer or proſecutor in any of his Majeſty's courts 
at Weſtminſter, in manner following, that is to 
2 


any n ſhall be liable to any ſuch pecuniary 

| be lawful to ſue for and recover the ſame 
* of debt, in which it ſhall be ſufficient to de- 
, that the defendant is indebted to the plaintiff in the 
fum of | being forteited by 
an a& intitled, An act to amend an act made in the 


55 
2 


Eri 
Hi 1 


- 


deen ind year of the reign of his preſent Majeſ- | 


„ intitled, An act for the amendment and A 
won of the publick highways and re 
kingdom; and for the more effectual execution of the 
laws relating thereto: ny Re 0 AP or forfei- 
ture is or ſhall be of any horſe or of t, or 
other goods, by an action of trover againſt the perſon 
 Hable to ſuch penalty, in which the value of any ſuch 
horſe, beaſt of draught, or other goods, as is or are liable 
to the forfeiture, ſhall be given in damages without any 
proof of any ſeizure or demand. 

Seid. 16. Provided, that there ſhall not be more than 
one ry for the ſame offence, duly and bona fide, 
and without fraud, had and obtained for the ſame ; and 
that no action ſhall be brought by virtue of this act in 
any of his Majeſty's ſaid courts of record, unleſs the fame 
be brought before the end of fix months after the offence 

_ every ſurveyor of any turnpike-road 

Seda. 17. | | | 5 

- and l fach Pe employed 
commiſſioners and truſtees appointed for the repairing 


tent and meaning of this and the ſaid recited act, and ſhall 
alſo wilfully negle& to lay ſuch information upon oath 
before one or more of his Majeſty's juſtices of the peace 
ſor the county wherein ſuch offence was committed, or 
before the proper commiſſioners or truſtees at their re- 
ſpective meetings, as by the ſaid recited act is directed, 
ſhall, upon due information made oath before one 
or more of his Majeſty's juſtices of the peace for the ſaid 
county or place, forfeit the ſum of ten pounds; five 
pounds thereof to be paid to the informer, and the re- 
maining five pounds to be laid out in amending the roads 
in ſuch manner as the commiſſioners and truſtees for ſuch 
* turnpikes ſhall think fit. | 

tat. 30 Geo. 2. c. 28. This act was to continue only 
for ſeven years from the 24th of June 1758; it therefore 
expired en the 24th of June 1765 : But part of it is con- 
tinued for the jurtber term of ſeven years by the following 
_ aft poſſed loſt feſſion. * 

Stat. 5 Ceo. 3. c. 38. (Intituled, An act to continue 
fart of an att made in the thirtieth year of the reign of his 
late Majeſty King Sp the Second, intituled, An a& to 

render more effeQual the ſeveral laws now in being, for 
the amendment and preſervation of the publick highways 
and turnpike-roads of this kingdom ; and for making fur- 
ther proviſions for the preſervation of the ſaid roads.) 

Sec. 1. Whereas by an ac made in the thirtieth 
year of the reignof his late Majeſty King George the Se- 
cond, intituled, An at? to render more effeftual the ſeve- 
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ns as are or ſhall be authorized by them, 
4 tha may, and they are hereby required to demand 
and for waggon, wain, cart or carriage, ha- 
ving the fellies of the wheels thereof of lefs breadth or 
gage than nine inches from fide to ſide at the lcaſt, at the 
bottom or ſole thereof, or for the horſes or beaſts of 
draught drawing the ame, one half more than the tolls 
or duties which are or ſhall be payab!2 for the ſame re- 
ſpectively, by any act or acts of parliament made or to 
be made for making, amending or repau in turnpike- 
roads; except carts or carriages drawn by orc horſe or 
two oxen, of by two horſes or four vxen, having the 
fellies of the wheels thereof of the breadih o: gage of fix 
inches at the bottom from fide to fide: And it is by the 
ſaid act recited, That there are in ſeveral acts of pariia- 
ment made for making, amending and repairing turnpike - 
roads, exemptions allowed from payment of coſts in par- 
ticular caſes in the faid acts reſpectivel mentioned, and 
liberties allowed in particular cafes to pay leſſer tolls than 
are Charged upon other waggons, caris or carriages, paſ- 
ſing through turnpike-ga'cs or bars; ard that it would 
| tend to the advantage and preſervation of turnpike- roads, 
| to confine ſuch Exemptions, libertie:, 1 leges and ad- 
vantages, to carriages with wheels of the breadth or gage 
of nine inches; it is therefore enaQed, I hat during the 
' time aforeſaid, no perſons ſhall, by virtue of any of the 
| ſaid acts of parliament, have, claim or take, the benefit 
| or advantage of any exemption from toll; or part cf tolls, 
ot to pay leſſer toll for or in reſpect of any war zon, wain, 
| cart or other carriage, or horſes ui awing dhe {ame, than 
other carriages of the like na. ure ouglu to pay, wnlets 
ſuch waggon, wain, cart or c.urfiage, have ſellies of the 
| wheels thereof of the breadth or g:ge © nine inches, ex- 
1 _ before excepted : And it is thereby alto ena 
"hat, during the time aforeſaid, it ſhall not be lawfu 
for any waggon or wain, having the fellies of the wheels 
thereof of the breadth A eite, of n. nc inc hes ae aforeſaid, 
to paſs any turnpike- road, or chi ough any turnpike- 
n winds 
of t, in pairs; provided, that where there is an 
odd horſe or beaſt of draught, belchging to ſuch waggon 
Cod it n beaſt of 
t, to w or wain, together with 
the other horſes or beaſts of draught, drawing in pairs; 
and provided, that ſuch horſes, or beaſts of draught, do 
not in the whole exceed the number of hcrſes, or beaſts 
of 22. allowed by law; ard that it ſhould not be 
lawful for any w or wain, having the ſellies of the 
wheels thereof of leis breadth or gage than nine inches, to 
paſs upon any turnpike-road, or through any turnpike- 
gate or bar, if the ſame be drawn by horſes, or beaſts of 
draught, in pairs, and not by oxen: And it is hereby 
likewiſe enacted, That any perſon driving, or cauſing to 
be driven on any turnpike-road, any common ſtage-wag- 
gon thereby prohibited, ſhall be puniſhed for the ſame by 
indictment or information, and ſhall, at the election of 
the proſecutor or informer, for every ſuch offence, be 
ſubje@ and liable to the like penalties and forfeitures as 
the owners of w and carriages, having the fellies 
of the wheels of leſs breadth or gage than nine inches 
from fide to ſide, are made ſubject and liable to, by an 
act made in the twenty-ſixth — of the reign of his 
late Majeſty King Coy - 3 — 1. An att 
the amendment and preſervation of the publick highways 
— turnpike-roads of this kingdom, and fer the = ef- 
fectual execution of the laws relating tberete; to be paid and 
applied to ſuch uſes and and to be levied and 
recovered as is thereby directed; and that no compoſition 
ſhall be made for or in reſpect of any waggon, wain, 
cart or carriage, or horſes or beaſts of draught, drawing 
the ſame, unleſs ſuch waggons, wains, carts and cas 


ral laws now in being for the amendment and preſervation of | riages, have the fellies of the wheels thereof of the 


the publick highways and turnpike-roads of this kingdom, it 
was amongſt other things, enacted, That during the time 
of ſeven years, to be computed from the 24thday of June 
one thouſand ſeven hundred and fifty-eight, the truſtees 
appointed or to be inted, by virtue or under the au- 
thority of any a& of parliament made or to be made, for 
making, repairing or amending turnpike roads, or ſuch 


breadth or gage of nine inches, except as before excep- 
ted: And whereas it will tend to the advantage and pre- 
ſervation of turnpike-roads, that fo much of the ſaid act 
as is herein before recited ſhould be further continued; 
Be it therefore enacted, Ac. That ſo much of the ſaid 
act as is herein before recited, ſhall (except only where 

| the ſame is hereby altered or varied) be further continu- 
<> ed 
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ed ſrom the ſaid twenty-fourth day of June one thouſand 
ſeven hundred and fixty-five, for and during the time 

or term of ſeven 3 

Secb. 2. Provided always, That nothing herein contained 

ſhall extend, or be conſtrued to extend, to continue a 
clauſe in the ſaid act, which enacts, That, during the con- 
tinuance of the ſaid act, the truſtees appointed or to be ap- 
pointed by virtue or under the authority of any aQ of 
parliament made or to be made for ng, repairing 
or amending turnpike-roads, and ſuch perſon and perions 
as ſhall be authorized by them, r and they 
are hereby required to permit and ſuffer 


to ſide, at the bottom or 
ding to law, to paſs through any | e or gates, 
bar or bars, within one hundred miles from London, up- 
on paying only ſo much tolls or duty as ſhall not ex- 
ceed one half of the full toll or duties payable for ſuch 
, wains, carts and carriages reſpeQively, or for 

| 128 draught, drawing the ſame, by 
virtue of any act or acts of parliament made or to be 
made for ing, repairing or amending turnpike roads ; 
but the faid clauſe, and every matter and thing therein 
contained, ſhall from and after the ſaid twenty-fourth 
day of June one thouſand ſeven hundred and fixty-five 
ceaſe and determine z except the wheels of fuch waggons 
and wains ſhall be fixed thereto, in the manner hereafter 
Se. 3. And be it further enacted, Ac. That from 


and after the ſaid twenty-fourth day of June, the truſtees | 


appointed or to be inted by any act of parliament, 
paſſed or to be paſſed for the making, repairing or amen- 
ding any turnpike-road, or any perſon authorized and ap- 
th ſhall, during the time aforeſaid, per- 
all waggons and wains, having the axle- 
trees thereof of ſuch different lengths, that the diſtance 
from wheel to wheel, of one pair of the ſaid wheels, be not 
more than four feet two inches, to be meaſured at the 
ground; and that the diſtance from wheel to wheel, of 
the other pair thereof, be ſuch, that the fore and hind 
wheels of ſuch waggons and wains ſhall roll a ſurface of 
at leaſt ſixteen inches wide, on each fide of the ſaid wag- 
gons or wains; and having 
thereof of the breadth of nine inches from fide to fide, 
at the bottom or ſole thereof; to pats upon any turn- 
pike-road, and through ar or bar, upon pay- 
ing only ſo much of the tolls and duties as ſhall not ex- 
ceed one half of the full toll or duty payable, or by this 
_ a& intended to be paid, for all waggons or wains having 
the fellies of the wheels of the breadth or gage of nine 
inches from ſide to fide, or for the horſes, or beaſts of 
draught, drawing the ſame, and not rolling a ſurface of 
ſixteen inches, in the manner herein before ſet forth. 
Sect. 3. And be it further enacted, That if any ſur- 
veyor or ſurveyors, or other perſon or perſons, having 
the care of any nnd And 
aforeſaid, ſuffer to be or remain, for the ſpace of forty- 
ight hours, in any part thereof within twelve feet on 
ither fide of the middle of ſuch road, poſt or poſts, 


the fellies of the wheels | 


ſhall, during the time | 


heap or heaps of ſtone, rubbiſh or earth, ſet up or raiſed | 


in or above the ſurface of the ſaid road, by which the 
paſſage thereof ſhall or may be obſtructed, impeded, con- 
fined or ſtraitened ; ſuch ſurveyor or other perſon ſhall 
forfeit and pay to the informer the ſum of forty ſhil- 
lings; to be recovered before one juſtice of the 
whether ſuch juſtice be or be not a truſtee of ſuch toad; 
and ſhall be levied by diſtreſs and ſale of the goods and 
chattels of ſuch perſon or perſons, by warrant under the 
hand and ſeal of ſuch juſtice, which warrant ſuch juſtice 
is hereby i ered to 
ſons ſhall think him, her or themſelves aggrieved by the 
determination of ſuch juſtice, he, ſhe or they may ap- 
peal to the general quarter-ſeſſions of the peace, who 
ſhall finally determine the matter, and allow ſuch coſts 
not exceeding forty ſhillings to either party, as ſuch ſeſ- 
ſions ſhall think fit; in which caſe no certiorari ſhall lie 
or be brought. 


grant: And if any perſon or per- | 


— 


| ſaid roads, A 
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Sec. 4. Ard whereas the truſtees appointed or to be 
appointed by an act or acts of parliament made or to be 
made tor making, amending or repairing any particular 
highways or roads, may have neglected, or may hereafter 
neglect, to meet on the day appointed, or to be appointed 
by any ſuch act or acts reſpectively tor their firſt meeting; 
or to meet on the day appointed or to be appointed, by ad- 
journment for their meeting, or for want of a proper ad- 
journment; by which means, or ſome or one of them, the 
intent of the ſaid act or acts may be fruſtrated; Be it there. 
fore enacted by the authority aforeſaid, That in all or either 
of the ſaid caſes, it ſhall be lawful for any two or more 

of the truſtees, appointed or to be appointed by the f:iq 
acts reſpectively, or their clerk or clerks, to cauſe notice 
in writing to be affixed on all the turnpikes that ſhall be 
then erected on the ſaid reſpective roads, or, if no turn. 
pikes ſhall be then erected, to cauſe the like notice to be 
affixed in the moſt conſpicuous place, in one of the 
principal towns or places nearelt to which the roads di- 
rected to be repaired do lie, at leaſt ten days before the in- 
tended meeting, appointing ſuch truſtees to meet at tuch 
place where the preceding meeting was appointcd to haye 
been held, or at the place directed for the firſt meetin 
of ſuch truſtees, if no preceding meeting ſhall have been 
held; and the faid truſtees when met, in purſuance of 
ſuch notice, ſhall and may, and they are hereby required 

to proceed to carry ſuch act or acts into exccution in the 
ſame, and as full and ample a manner, to all intents and 
purpoſes, as they might or could have donc it no ſuch 
negle& had happened. 

Sea. 5. And whereas by an act of parliament made in 
the 26th year of the reign of his late Majeſty King Geerge 
the Second, intitled, An ac for the amendment and ere- 
ſervatien of the publick bighways and turnpike-roads of this 

kingdom, and for the more effetiual executicn of the laws 
relating thereto, it is, amongſt other things, enacted, That 
it ſhall and may be lawful tor any waggon, or other four 
| wheel carriage, having the fellies cf the wheels thereof of 
the breadth or gage of nine inches, to travel, paf or be 
driven, upon any turnpike-road, with any number of 
horſes or beaſts of draught, not exceeding eight; ard for 
every cart or other two-wheel carriage, having the fellies 
of the wheels thereof of the breadth or gage aforeſaid, 
with any number of horſes or beats of draught not ex- 
| ceeding five; without being ſubject or liable to be weighcd 
at any crane, machine or engine: And whereas great da- 

mage hath been done to the turnpike-rcads in many parts 
| of this kingdom, by the exceſſive weights which have 

been carried by ſuch waggons and carts ; Be it therefore 
enadted by the authority aforeſaid, That fo much of the 
ſaid recited act of the 26th year of his faid late Maicſty, 
as exempts ſuch waggons, carts and carriages irom being 
weighed at any crane, machine or engine, ſhall be, and 
the ſame is hereby repealed ; and that it ſhall and may be 


| lawful to and for all truſtees appointed, or who ſhall 


hereafter be appointed, by any act or acts of parliament 
for the repair of any highway or highways within that 
part of Great Britain called England, or for any five of 
them, at any or as many gate or gates, bar or bars, which 
they have erected or ſhall erect for the receiving of any 
toll or tolls, or at any other convenient place upon the 

ring the time aforeſaid, to order or cauſe to 
be built or ereQed, if 2 think fit, any crane, machine 
or engine, which they ſhall judge proper for the weighing 


of waggons, carts or other carriages, for the conveying of 
ce, | 


any goods or merchandize; and by writing ſigned by 
them, or any five of them, to order all and every or any 


| waggons, carts or carriages (although the fellies of the 


wheels of ſuch waggons, carts or carriagcs ſhall be of 
the breadth or gage of nine inches) which ſhall paſs thro? 
any ſuch gate or bar, or which ſhall paſs any ſuch crane, 
machine or engine, to be weighed, together with the 
lading thereof (except ſuch waggons and wains as afore- 
ſaid, the fore and hind wheels of which ſhall roll a ſurface 
of at leaſt ſixteen inches wide, on each ſide of ſuch wag- 
gons and wains); and for them, or any five or more of 


them, or for any perſon or perſons impowered by them, 
cr 


* . 
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or any five or more of them, to receive and take, over 


and above the toll already granted, or hereafter to be 
granted, the ſum of 20. a hundred weight, for ever 
hundred weight which every ſuch waggon, together witl 
the loading thereof, ſhall weigh, over and above the 
weight of fix ton; and alſo the ſum of 205. a hundred 
weight, for every hundred weight which every ſuch cart 
or other carriage, together with the loading thereof, ſhal} 
weigh, over and above the weight of three ton ; and that 
the money ( ( 
hundred weight, ſhall be applied to the repair of ſuch 
highway or highways, where ſuch gate or gates, bar or 
bars, are or ſhall be placed; any thing contained in the 
faid recited a& to the contrary thereof notwithſtanding. 

$e4. 6. Provided always, that nothing in an act, 
intituled, An ac for the preſervation of the publick roads 
in that part of Great Britain called England, paſſed in 
the 14th year of his late Majeſty King George the Second; 
nor in an act, intitled, An ad to explain and amend an 
aft paſſed in the 14th year of his Majeſty's reign, intituled, 
2 for the — . of the ek roads, in that 
part of Great Britain called England; and fo much of 
an act paſſed in the third year of the reign of King Wil- 
| liam and Queen Mary, intituled, An act for the better 
repairing and amending the bighways, and for ſettling the 
rates of the carriage of goods ;; as relates to the ſettling of 
the rates of the carriage of goods, paſſed in the 21ſt year 
of his ſaid late Majeſty, nor in this act, ſhall be under- 
ſtood to compel the truſtees of any turnpike-road to erect 
any crane, machine or engine, for the weighing carts, 
w or other carriages, having wheels of the breath 
of nine inches, or to weigh the ſame. 

Sect. 7. And whereas inconveniencies have ariſen from 
making hedges or other fences, and trom ploughing or 
breaking up the foil of lands or grounds near the middle 
or centre of turnpike-roads ; for remedy thereof, Be it 
further enacted by the authority aforeſaid, That after the 
paſſing of this 4. no perſon ſhall make, or caule to be 
made, any hedge or other fence, on any turnpike-road 
not incloſed on both ſides, within the diſtance of thirty 


feet, or plough or break up the ſoil of any land or ground | 


within the diſtance of fifteen feet, from the middle or 
centre of any turnpike-road made or to be made within 
this kingdom : And if any you ſhall hereafter make, 
or cauſe to be made, any hedge or fence contrary hereto, 
within the diſtance of thirty feet from the middle or cen- 
tre of any turnpike-road, it ſhall be lawful for the truſtees 
for the care of ſuch road, or any five or more of them, 
to cauſe ſuch hedge or fence to be taken down at. the 
expence of the perion or perſons to whom the ſame ſhal] 
belong, and in caſe ſuch perſon ſhall neglect or refuſe to 


pay ſuch expence to the ſaid truſtees, or ſuch perſon or | 


perſons as they, or any five or more of them, ſhall ap- 
point to receive the fame, it ſhall and may be lawful for 
any one or more juſtice or juſtices of the peace for the 
county or place where the offence ſhall be committed, 


by warrant under his or their hand and ſeal, or hands and | 


ſeals, (which warrant ſuch juſtice or juſtices is and are 
hereby authorized and impowered to grant) to levy the 
fame by diſtreſs and ale of the offender's goods and chat- 
tels, rendering the overplus to the owner on demand : 
And if any perſon ſhall hereafter plough or break up the 
foil of any land or ground within the diſtance of fifteen 
feet from the middle or centre of any turnpike-road, ſuch 
perſon ſhall forfeit the ſum of forty ſhillings ; and it ſhall 
and may be lawful for any one or more juilice or juſtices 
of the peace of the county cr place where ſuch offence 
ſhall be committed, upon complaint to him or them 
made uyon oath, (which oath fuch juftice or juſtices is 
and are hereby authorized and required to adminiſter) to 
levy the farce by dittrefs and fale of the offenders goods 
and chattels, rendering the overplus to the owner, on 
demand. | 

Seft.8. And be it further enacted, That if any perſon 
or perſons ſhall think him, her or themſelves aggrieved, 
by the determination of ſuch juſtice of the peace, he, the 
or they may appeal to the general quarter-tefſion of the 
peace, who ſhall finally determine the matter of ſuch 
appeal, ard allow ſuch coſlo, not exceeding forty-ſhil- 

Vor. II. No. 89. 


ariſing from ſuch additional duties of 20 s. a | 


3.0 


lings, to either party, as ſuch ſeſſion ſhail think fits in 
which caſe no certiorari ſhall lie or be brought. 

Seel. g. And whereas the truſtees of leveral turnpil.e- 
roads are not ſufficiently impowered to puniſh nuitance; 
in the ſeveral roads under their care; Be it therctore fur- 
ther enacted by the authority aforctaid, I hat the ſaid 
truſtees of the leveral roads reſpeQtively, or any five or 
more of them, may, and they are hereby required, if 
they ſhall think fit, to direct proſecutions by indictme:t 
againſt the offender or offenders fer any nuiſance Cone, 
committed or continued in, to or upon any of the 
turnpike-roads under their care reſpectively, at the ex- 
pence of the revenues belonging to ſuch turnpike - roads 
reſpectively. 

Sec. 10. And be it enacted by the authority aſoreſai:!, 
That if any action or ſuit ſhall be commenced againſt 
any perſon or perſons for any thing done or acted in pur- 
ſuance of this act; then, and in every ſuch caſe, ſuch 
action or ſuit ſhall be commenced or proſecuted witl:in fix 
| calendar months next after the fact committed, and not 
afterwards ; and the ſame, and every ſuch ation or fuit, 
| ſhall be brought in the county, riding or place, where 
| the perſon, againſt whom ſuch action or ſuit thall be 

commenced, doth ordinarily inhabit and reſide, or in the 
county or riding where the fa& was committed, and nut 
elſew here; and the defendant or defendants, in every 
| ſuch action or ſuit, ſhall and may plead the general iſſuc, 
and give this act and the ſpecial matter in evidence, at 
any trial to be had thereupon; and that the ſame was 
done in purſuance and by the authority of this preſent 
act; and if the ſame ſhall appear to have been ſo done, 


— ——— — — 


— 


or if any fuch action or ſuit ſhall be brought after the 


time herein before limited for bringing the fame, or be 
brought or laid in = other county, riding or place, 
than as afore-mentioned, then the jury ſhall find for the 
| defendant or defendants ; or if the plaintiff or plaintiffs 
| ſhall become nonſuited, or diſcontinue his, her or their 
action, after the defendant or defendants thall have ap- 
peared ; or if, upon demurrer, judgment ſhall be given 
againſt the plaintiff or plaintiffs, the defendant or defen- 
dants ſhall and may recover treble coſts, and have the 
like remedy for recovery thereof, as any defendant or 
defendants hath or have in any other caſes by law. 

HIGHWAYMEN. A reward of 40 l. is given for the 
apprehending and taking of a highwayman, to be paid 
within a month after conviction by the ſheriff of the 
county, Sc. 4 & 5g Will. & Ma. c. 8. Sce Friony, 
RonBERY. 

HIGLERS. See Gams, Horypars. 
HIS TESTIBUS. Thefe words were anciently ad- 
ded in deeds after the in cujus rei teſtimanium, and writ- 
ten with the fame hand as the deed, which witneſſes were 
called, the deed read, and then their names entered: And 
this clauſe of Big teſtibus in ſubjects deeds continued till 
br reign of Hen. 8. but now is quite left off. Ca. on Lit. 

20. 6. 

HINDE, ( Jabn, ſerjeant at law) The manor of Burle- 

was, how aſſured to him and lis heirs, 34 & 35 Hen. 8. 


= 

* HINDEFNI HOMINES, A ſociety of men; from the 
| Sax. Hindene, ſocietas: for in the time of our Saxen an- 
ceſtors all men were ranked into three claſſes, the , 
the middle, and higheſt, and were valued according to the 
clais they were in; that is, it any injury was done, ſa- 
tisfaction was to be made according to the value er 
| worth of the man to whom it was done. The weit 


| were thole who were worth ten pounds, or two hun- 


dred ſhillings, and they were called ⁊tri ducenteni, or 
twyhendemen, and their wives, twybinda's ; the middle 
were valued at fix hundred ſhillings, and were called 
 ſexhindemen, and their wives ſexbinda's ; the bigbeſt were 
valued at twelve hundred ſhillings, and were called 
twelfhindemen, and their wives twelfhinda's. Bramp. Leg. 
Aifredi, cap. 12, 30, 31, 32. See Twinixpi and 
TwELVEHINDI. | | 

HINE, {Sax.) a ſervant, or one of the family; but it 
is now taken, in a more reſtrictive ſenſe, for a ſervant at 


| huſbandry ; and the maſler-bine, he that overſees the reſt. 


| 


| Stat, 12 K. 2. cap. 4. 
Lil HINEFARF, 


H O C 


HINEFARE, or HEN ARE, (fromthe Sax. bine, 


a ſervant; and fare, a going, or paſſage,) The lots or de- 

e of a ſervant trom his er. Si quis occidit bomi- 
nem regis & facit Heinfaram, det reg: XX. Sc. Domeſ- 
day, tit. Arcenfeld. So in Domeſday, Qui pacem regis, Qc. 
centum ſol. emendabat & tantundem dabat qui foreſtell vel 
Heinfare faciebat. Hiſt. Angl. Scriptores, a Dr. Gale, 


fol. 772. 
| HINE-GELD, Significat quietantiam tranſgreſſionis il- 
late in ſervum tranſgredientem. MS. penes Artb. Trevor, 
Arm. - o o 
HIRCISCUNDA, The diviſion of an inheritance 
among the beirs. Goldm. Dit. aftio Hirciſcundæ. Cowell, 
edit. 1727. See ACTION. 
HIRD, Domeſtica vel intrinſeca familia. Inter Pla. 
Trin. 12 Edw. 2. Ebor. 48. MS. | 
HIREMIAN, A ſubject; from the Sax. Hiran, obedire. 
But it ſeems rather to ſignity one who ſerves in the 
King's hall to guard him; from the Sax. Bird, aula, and 
man, homo. Du Freſne. Cowell, edit. 1727. 
HIRST or HURST, A little wood. Domeſday. 
HITHE. See HyTHE. 
HLAFORDSOCNA, The Lord's protection; from 
the Sax. Halford, daminus, and ſecn, libertas. Nec dominus 
hom ini libero hlafordſocnam probibeat. Leg. Adelſtan,cap. 5. 
HL ASOCNER, The benefit of the law; from the Sax. 
laga, lex, and ſacn, libertas. 
HLO T tl, An unlawful company, from ſeven to thirty- 
five. Qui de hloth fuerit accuſatus, abneget per centum 
viginti bidas, vel fic emendet ; that is, he who is accu- 
ſed for being at an unlawful rout, let him purge himſelf 


tat ſacramentatibus quot is gui 120 bidas eſtimatur ; or, | 


let him clear himſelf by a mul&, which is called +/oth- 
beta. Cowell, edit. 1727. 
HLOTHBOTE, A mult ſet on him who is in a 
riot. From the Sax. bloth, turma, and bote, compenſatio. 
HOAST-MEN, An ancient gild or fraternity at New- 
caſtle upon Tyne, who dealt in ſea-coal; they are men- 
tioned ſtat. 21 Fac. 1. cap. 


garii, levi armatura & medigcri equo, ad omnem motum 
agili, ſub Edvardo 3. in Gallia merentes. Dili (ut reor ) 
vel ab iſtiuſmedi equo, an hobby appellato, vel potius a gal. 
hobille, tunica. Tabulæ claſſes deſcribentes in exercituejuſdem 
Edvardi Caletem obſidentes, anna 1350. fic babent. Sub 
camite Kildarie, bannerets 1, knights 1, eſquires 38, hobi- 
lers 27, c. "Theſe were light horſemen, or certain te- 
natits, who, by their tenure, were bound to maintain a 


little light nag for certifying any invaſion, or ſuch like | 


peril towards the ſea fide, as Portſmouth, Efc. of which 


you may read 18 Ed. 3. ſtat. 1. c. 7. and 25 eju/dem, flat. | 


. cap. 8. and Cam. Britan. fol. 272. Duravit vacabu- 
4 uſque ad etatem H. 8. ſays Spelman. Gentz darmes & 
hobelours. See Prin's Animad. on 4 Inſt. f. 307. Ho- 
 beleries, Rot. Parl. 21 Edw. 3. Sometimes the word 
ſignifies thoſe who uſed bows and arrows, viz. Pro war- 
da maris tempore guerre, pro hoberariis ſagittariis inveni- 
endis, Cc. Thorn. Anno 1364. So in the Monaſtic. 
Pro munitione & apparatibus bominum ad arma hobelario- 
rum ſagittariorum. Cowell, edit. 1727. 

HOCCUS SALIS, It ſeems to be a hoke, hole or leſſer 
pit of falt——In which habuit Rex Elwardus domus xi. 
Ein v. plateis babebat Rex E. ſuam partem. In Tepewwick 
putes liv. ſaline & ii. hocci reddunt vi. ſol. & viii. denar. 
In alis puteo Helperis xvii. ſaline. In tertio putes Mi- 
delmic xii. ſaline & ii. fartes de i. hocco reddebant vi. 
ſolidas & viii. denarios. Ex Libro Domeſday, Wor- 
ceſterſhire. | 1 

HOCKET TOR, or HOCQUETEUR, Is an old 
French word for a knight of the poſt, a decayed man, a 
baſket carrier. 3 Part. Inſt. f. 175. Que nul enquerelant neu 


reſpaignant ne ſuit ſurpris neu cheſon per hockettours, pa- 


rent que la verite ne fait enſue. Stat. Ragman. Caxvell, 
edit. 1727. | 
HOCK-TUESDAY-MONEY, Was a duty given to 
the landlord, that his tenants and bond-men might ſolem- 
nize that day on which the Engliſb maſtered the Danes, be- 
ing the ſecond Tueſday after Eaſter week. Cowell, edit. 


| 
| 


— 


| 


| 


— 
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cond year. 


2 par. f. 


| 


| 


H O L 


HOGA, HOGGIA, HOGIUM, HOCH, A moun- 
tain or hill. From the Cerm. bcogh, altus; or from the 
Sax. bou, mont, the g being changed into u. Edwinus in- 
venit quendam collem & hogam petroſam, & ibi edificavit 
quandam villam quam vocavit Stanhogiam, poſtea Stanhow, 
i. e. montem lapidoſum. Du Freſne. Cowell, edit. 1727. 

HOGASTER, A little hog. In legibus Foreſtar. Scotic, 
cap. 7. Iſle eſt modus pannagii, viz. De qualibet cindra, 
i. e. De decem porcis, Rex babebit meliorem percum, & fo. 
reſturius unum hogaſtrum. It ſignifies alſo ſheep. Ter- 


 tium ovile pro hogaſtris annatis & juvenibus. Pleta, lib. 
2. 


p. 79. 

HOGENHINE or AGENHINE, i. e. ſerous preprius, 
i. e. third night own ſervant, Is he that comes gueſtwiſe 
to an inn or houſe, and lies there the third night, after 
which he is accounted of his family in whoſe houſe he 


lieth; and if he offend the King's peace, his hoit muſt 


be anſwerable for him. Braden, lib. 3. trad. 2. c. 10 
In the laws of Ingulpbus, ſet forth by Lambard, he is cal- 
led Agenbine, where you may read more of this matter. 
Cowell, edit. 1727. e 'THIRD-NIGMT-AWNE-HINE. 
HOGGACIUS, HOGGASTER, A ſheep of the ſe- 
Agni prima computa paſtguam nati ſunt agni 
vocantur ſecunu9 anno hoggaſtri. Et conjunguntur mu. lo- 
nes cum multonibus, & burtardi cum burtardis, & femelle 
cum ovibus. Regula computi domus de Farendon. MS.— 
Centum oder faſcantur, ſcilicet, multgnes cum nuitonibus, 
matrices cum matricibus, hogacii cum hogaciis. Cartular, 
Abbat. Glaſton. MS. fo. 48. a. And indeed in many, 
eſpecially the northern parts of England, ſheep after itiey | 
loſe the name of lambs, are called bogs, as in Kent, tags. 
Cowell, edit. 1727. | 
HOGSHEAD, Is a meaſure of wine, oil, c. contain- 


ing halt a pipe, the fourth part of a tun, or ſixty-three 


gallons. Stat. 1 R. 3. c. 13. Sce BakREL. 
HOGGUS, HOGIE'TUS, A hog or ſwine, beyond 

the growth of a pig. Horceili prima compoto prjtquam 

nati ſunt vacantur, ſecundo compoto hoggi vacantur. Legal 


51 I ͤCompoti Domus de Farendon. MS. bent edem 
HOBLERS®, or HOBILERS, (Hobelarii) Erant milites | 


 etto-dimidii anni unum obolum. Cartular. Radingel. MS. 


die pro porco ſuperannuavo unum denarium, & pro hogi- 


fol. 221. a. 
HOGS AND HOGS FLESH. See CarrIE, Swixk. 
HOKEDAY, otherwiſe called Heck-Tueſuay, Dies 
Martis quam quindenam paſche vacunt, The ſecoiid Tu: ſ#ay 
after g 


er-week. A day fo remarkable in ancient dne, 


that I have ſeen a leaſe without date, relerving io much 


rent payable Ad duos anni terminos, ſcil. ad le Hukeday, & 
ad feſtum Sancti Mich. Et ad feſtum St. Mich. cum tenere 
voluerit ſeneſcallus curiæ de la Hele, habebit de ce cruris 
guingue albos panes & coſtrellos ſuos ple nas cerviſiæ, & ad 


idem feſtum pro curia de Kinerſdone de privil ci ter u- 


dis, babebit tatidem & de la Hokeday totidem. Non. Ang]. 
$50: b. And in the accounts of Magdalcn 


College in Oxford there is yearly an allowance re 1:1 ri- 


bus bockantibus, in ſome manors of theirs in Humpſhire, 
where the men h:ck the women on Monday, and © contra 


on Tueſday. See Hocx-Tutspay-Monty. The wean- 
ing of it is, that on that day the women in merriment 
ſtop the ways with ropes, and pull paſſengers to them, 
8 ſomething to be laid out in pious uſes. Cowell, 
edit. 1727. 5 | 

HOLBOURN, St. Andrew's pariſh, Holbaurn, how to 
be aſſeſſed, 30 Ges. 2. c. 3. fect. 72. 

HOLDES, Bailiffs of a town or city, From the Sax. 
bold, i. e. ſummus prepoſitus. Others are of opinion 
that it ſignifies a general; for bald in Saxon doth allo ſig- 


nify ſummus imperutor. Comitis Weregildum, i. e. A. ſbima- 


tis capitis, et 15 millia thrympſa, holdis & ſummi præ po- 


ſiti quatuar millia thrympſu. Leges Alured. de Were- 


gildis. 

HOLDING OVER A TERM, c. Lands were devi- 
ſed to A. till 800 /. raiſed. Reſolved, that if the heir at 
law, or he in reverſion or remainder, in caſe of leaſe or 
limitation of a life, enters upon A. or on him to whom 
the lands are deviſed or limited, and expels him, 'tis in 
the election of him fo expelled, either to bring his action 
and recover the mean profits which ſhall be accounted 

parcel 


J. 6. I. 
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cel of the ſum, or he may re- enter and hold over till 
he ſhall levy the entire ſum, not accountin the time of 
his expulſion. But otherwiſe, if the expulſion was by a 
ſtranger. 4 Rep. 82. Mich. 41 & 42 Eliz. Carbet's 
we is a difference between an elegit and a ſtatute- 
merchant ; for in an elegit he can't hold over; but upon a 
fatute-merchant he may, becauſe the extender is to have 
his charges and expences over and above the debt, which 
are not to be recovered upon the elegrt. Arg. Mich. 
1656. Hard. 80. cites 4 Rep. 67. b. Fulwz:d's caie. See 
Rx r, STATUTE. 

HOLM, Sax.) Hulmus, inſulu amnica, A river iſland, 
according to Bede; or plain graſs ground upon water- 
ſides, or in the water, according to Camden. Cum du;hus 
holmis in campis de Medinc. Mon. Angl. 2 par. fol. 262. 
b. Therefore where any place is called by that name, 
or where this ſyllable is joined with any other in the 
names of places, it ſignifies a place ſurrounded with wa- 
ter; as the Flatholmes, the Stepbolmes, near Briſtol: Put 
if the ſituation of the place is not near the water, then 
it may ſignify a hilly place; for helm in Saxon, is in 
Engliſh an hill or cliff. Cowell, edit. 1727. 

HOLT, (Sax.) A wood or grove: Wherefore the 
names of towns beginning or ending with hlt, as Ruck- 
halt, &fc. denote that formerly there was a great plenty 
of wood at thoſe places. 

HOLY-DAYS AND FASTING-DAYS. Aſſiyes 
may be taken in Advent and Lent, St. em. 1 3. Ed. 


1. c. 51. 
ig of wool prohibited on Sundays, Sc. 28 Ed. 3. 
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en Litt. fol. 64. The French word imports as much 4 
fides clientelaris ; for in the original grants of lands ard 
tenements by way of fee, the lord did not only tic hi 
tenants to certain ſervices, but alſo took à iubmiſſion, 
with promiſe and oath, to be true and loval to him «s 
their lord and bene factor. This ſubmiſſion was and is 
called 4:mage, the form whereof you have in the ſecond 
ſtatute 17 Hd. 2. in theſe words: M hen a frecmian thail 
do homage to his lord, of whom ke heldeth in chief, he 
ſhall hold his hands together between the ande ot 48 
lord, and ſhall fay thus; J become your man from this diy 
forth far life, for member, and for worldly Langur, aud 
ſhall owe you my faith, for the land I hald of peu, furing 
the faith that I cue unto cur Sovereign Lord the Hing, an 
te mine other lords. And in this manner the lord ot the 
fee, for which homage is due, taketh homage of cvery te- 
nant as he cometh to the land or fee, Glanv/ I, Ib. q. c. 1. 
except they be women, who per form not b:1:2:7c4 but by 
their huſbands. Yet Fitzberbert in his Nat. Luc. f. 157. 
ſaith the contrary. The reaſon of this, Acne giv eth de 
verb. ſignif. verbo Hamagium, becauſe hema ſpeclull/ 
concerneth ſervice in war. He faith alſo, I at conic- 
crated biſhops do no b5mage, but only fealty ; and yet we 
find the archbiſhop of Canterbury do bomaye on his k H 
to our Kings at their coronation ; and it hath been held, 
| that the biſhop of Szdor in the Ifle of Man, is Eemager to 
the Farl of Derby. And in the Reg. Orig. fl. 296. that 
a woman taking livery of lands holden by Knight's fer- 
vice, muſt do hamage, Sc. Concerning the homage of 
conſecrated biſhops, read Fulbeck:, fal. 20. in theſe 
words: By our law a religious man may do he mage, but 


c. 14. 

Fairs and markets not to he kept on Sunda;s and princi- | 

feſtivals, except tour Sundays in Autumn, 27 H. 6. c. 5. 

Shoemakers in Landen not to ſell or fit on their goods 
on Sundays, Cc. 4 Ed. 4. c. 7. 1 Fac. 1. c. 22. /. 29. 

Days to be obſerved as fiſh days, 2 & 3 Ed. 6. c. 19. 
5 El. c. 5. fect. 14, 15, 36, 40. 

What holy-days and faſting-days ſhall be kept, 5 & 6 
Ed. 6. c. | | 

Rs of not reſorting to church on Sundays and 
holy-days, 1 El. c. 2. ſect. 14. . | 

edneſday not to be a fiſh-day, 27 El. c. xt. 

Victuallers prohibited to utter fleth on fiſh-days, 27 
El. c. 11. 

The penalty of eating fleſh on fiſh-days diminiſhed, 
35 EL c. 7. fect. 22. | | 

Regulations of licences to eat fleſh in Lent, 1 Fac. f. 


"* 2 
The fifth of November to be ke 


giving, 3 Fac. I. c. 1. | 
The puniſhment ot uſing ſports on the Sunday, 1 Car. 


pt as a day of thankſ- 


Carriers, drovers, butchers or higlers, not to travel or 
expoſe meat on the Sunduy, 3 Car. 1. c. 2. 29 Car. 2. 
. To 
The 29th of May to be an anniverſary thankſgiving, 
12 Car. 2. c. 14. 

The zoth of January to be kept as an anniverſary day 
of humiliation, 12 Car. 2. c. 30. ſect. 1. 

The 2d of September to be annually kept as a faſt in 
Lindon, 19 Car. 2. c. 3. ſ. 28. 

No wares to be expoſed to ſale on the Sunday, 29 
Car. 2. c. 7. | 
Except victuals in inns, Cc. or milk, 16:4. fect. 3. 
or mackarel, 10 & 11 V. 3. c. 24. ſect. 14. 

Coachmen or chairmen may ply on the Lord's dav, 
notwithſlanding the 29 Car. 2. c. 9 Ann. c. 23. 
fect. =7; | 

Perſons not to travel in boats, Oc. on the Sunday, 
29 Car. 2. c. 7. ſect. 2. 

The 2ule Facance in Scotland reſtored, 10 Ann. c. 13. 
repealed 1 Geo. 1. c. 28. See CLI N DAR. 

NOLY HEAD, Rock falt may be utcd in it's ſalt- 
works, 6 Hun. c. 12. fect. 2. 


HO IAG, / IEmagium, ) Probably derived from h:ms, 


* 


| 


may not ſay to his lord, Eg; devenis Ham vefter, becauie 
he hath profeſſed himſelf to be only God's man; but he 
may ſay, 1 do unte you homage, and te yn foal! be faith- 
ful and loyal. See of this Britten, cup. 68. Fiomare is 
alſo taken in ſome caſes to ſignify the particular place cr 
diſtrict where the ſervices are to be performed, ad thus, 
viz. Henricus Rex, Sc. Si abbas de Ramſey poterit mon- 
rare quad nullus 2 eperaſſet ad hominium Ce 
Bramptin. Braclen, lib. 2. cap. 35. par. 12. PFlcta, 
lib. 3. c. 16, 17. Hamage is either new with the fee, or 
anceſtrel, that is, where a man and his anccftors, time 
out of mind, have held their lands by bn to their 
lord, whereby the lord is tied to warrant the land unto 
his tenant. This h:mage is uſed in all other com tries as 
well as ours, and was wont to be called ; 
See lataman de verbit feudalibus, verbo Fizms. ne 
divides it into Ligeum & nen ligeum, de verbs fionif. verbo 
Fomaze, for which ſee LIEGT; and Hatoman, if¹,,! n 
de feudis tertia. Flemage is ſometimes uled tor the jury 
in a court baron. Smith de Rep. Ang. lib. 2. cap. 27. 
The reaſon is, becauſe it confiſteth moſt commonly cf 
uch as owe homage unto the lord of the fee; and thieſe, 
ly the Feudiſ!s, are called Pares curiæ. Of this hamage 
you may read in the 29th chapter of the Grand Cuſtumury 
of N«rmandy, and others not uſed by us. See further in 
F:;timan diſputat. de feudis, pag. 861. read Skene de verb. 
feenif. tit. Hamugium, to whom you may alto add a large 
diſcourſe in ſpecuio Durandi, commonly called Spronlator 
among the Ciwilians, tit. de Feud;is, The ſteward of the 
lord may take fealty, but not h:mage. Cirret!, edit. 
1727. See the ſtat. 12 Car. 2. cap. 24. 
HOMAGE ANCESTREL, Is, where a man and hits 
 anceſturs, time out of mind, held their land of their lord and 
his anceſt;rs by bomage; and if ſuch lord have received 
hamage, he is bound to acquit the tenant againſt all other 
lords above him of every manner of ſervice; and it the 
tenant hath dene mage to his lord, and is impleaded, 
and vouches the lord to warranty, the lord is bound to 
warrant him; and 1i the tenant loſe, he ſhall recover in 
value againſt the lord ſo much of the lands as he had at 
that time of the voucher, or any time after. Io this 
eſſect J.ittletan; upon which Cite favs, in his example 
here put, There muſt be a double preſcription bith in the 
Hai of the lord and the tenant , and therefire IH, 
there is little ar us land at all at this day balden by homage 


— — * — 


— 
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— 


— 


— 


— 


becauſe when the tenant does this ſervice to his lord, he 
lays, I became your man ; it is allo called marbasd, C. | 


anceſſrel. Ye (as one avers) in the manor of I'bitn.; 


in :re/ordſbire, whole lord is of the fame name, ata 
le 
| 
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the family has continued there many ages, is one Weſt, 
2 tenant, who can preſcribe to hold his land of Thomas 
Whitney, Eſq; the preſent lord, by homage anceſtrel. 
Cowell, edit. 1727. | 
HOMAGE JURY, Is a jury in a court baron, con- 
fiſting of tenants that do homage to the lord of the fee ; 
and theſe by the Feudiſts are called Pares curiæ : They 
inquire and make preſentments of defaults and deaths ot 


Sc. Kitch. 


HOMAGER, One that does, or is bound to do homage: | 


As the biſhop of Soor in the Iſie of Man was ſaid to be 
ger to the Earl of Derby. See Homace: 
HOMAGIO RESPECTUANDO, Is a writ directed 
to the eſcheator; commanding him to deliver ſeiſin of 
lands to the heir that is of full age, notwithſtanding his 
homage not done, which ought to be performed betore the 
| heir has livery, or his lands; except there fall out ſome 
reaſonable cauſe to hinder it. F. N. B. fol. 269. 
HOMAGIUM REDDERE, To renounce homage, 
when the vaſſal made a folemn declaration of diſowning 
and defying his lord. For which, there was a ſet form and 
method preſcribed by the feudatory laws. item red- 
dere poterit Domino ſus homagium ſuum, ſimul cum tenemen- 
to, propter capitales inimicitias, ut liberius proſequatur 


apellum ſuum, & fic diſſalvitur homagium. Bracien, lib. 
2. cap. 35. feet. 3 775 is the meaning of that paſſage in 


Richardus Huſfaldenſis de Belle Standard, p. 321. Itague 
Rebertus reddito homagio qued ei fecerat——ad ſuos ſacios 
reverſus eſt. And of Matt. Furiſ. ſub anno 1188. tunc Rex 
Anglorum Regi Francorum fecit homagium, quia in prin- 
cipio bujus guerre homagium ſuum reddiderat Regi Fran- 
cie. Cowell, edit. 1727. | 

HOMSOKEN, or HAMSOKEN, and HAMSOCA, 
(from the Sax. ham, i. e. domus, babitatio, and ſoc ne, liber- 
tas, immunitas,) Is by Brac ton, lib. 3. tract. 2. c. 23. thus 
defined: Homeſoken dicitur indaſia domus contra pacem 
Domini Regis, vel inſultus factus in domo extra pacem Domi- 
ni. It appears by „that in ancient times ſome men 
had an immunity to do this. Si quis hamſocam violaverit, 
jure Anglorum Regi emendet 5 libr. LL. Canuti, cap. 39. 
— eft quad prior tenebit placita in curia ſua de bis 
gui ingrediuntur demum vel curiam alicujus ad litigandum, 
vel furandum, vel guicquid aſpertandum, vel aliquad aliud 
faciendum, contra voluntatem illius qui debet domum vel 
curiam. Ex Reg. Priora. de Cokesford. See Ham- 
SOKEN. 

Homeſoken, Is alſo the privilege or freedom which every 
man hath in his houſe ; and he who invades that freedom 
is properly ſaid facere homeſoken. This I take to be what 
we now call burglary, which is a crime of a very heinous 
nature, becauſe tis not only a breach of the King's 
peace, but a breach of that liberty which a man hath in 
his houſe, which, as we commonly fay, ſhould be his 
caſtle, and therefore ought not to be invaded. Bracton, 
lib. 3. tract. 2. cap. 23. Du Cange. 

It is alſo taken for an impunity to thoſe who commit 
this crime, viz, Homeſoken, hoc eſt, quietus efſe de amer- 
eiamentis pro ingreſſu hoſpitii violenter & fine licentia, & 
contra pacem Regis, & quod teneatis placita de bujuſmodi 
tranſgreſſtane in curia veſlra. W. Thorn. p. 2030. See 
Haus oxEx. | 

HOMICIDE, { Homicidium,) Is the killing of a man, 
and is divided into valuntary and caſual: Homicide vo- 
luntary is that which is deliberate, and committed of a 
ſet purpoſe to kill ; caſual is done by chance, without any 
intention to kill. Homicide voluntary is either with pre- 
cedent malice, or without. The former is murder, and 
s a felonious killing through malice prepenſe of any per- 
ſon living in this realm, under the King's protection. 
Weſt. par. 2. Symbol. tit. Indictments, ſect. 37. &c. uſque 
51. where you may ſee divers ſubdiviſions of this matter. 
Sce allo Glanvil, lib. 14. cap. 3. Bract. lib. 3. tract. 2. 
cap. 4. 15& 17. Britton, cap. 5, 6, 7. 

Offences againſt the life of a man come under the ge- 
neral name of homicide, which in our laws ſignifies the 


killing of a man by a man. 1 Hawk, P. C. 66. Brac- | 


ton, lib. 3 ©. 4+ 


tenants, admittances, and furrenders in the lord's court, | 
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Hamicide, y fo called, either againſt a may, 
own lite, (called ſelf-murder, or fels de ſe,) or the lite of 
another. Homicide againſt the life ot another either a. 
mounts to felony, or does not. That which amounts not 
to felony, is either juſtifiable, and cauſes no forfeiture at 


all, or exufable, and cauſes the forfeiture of the party, 


goods. 


1. Of ſelfmurder, or felo de ſe. 
2. Of juſt fable homicide. 
3. Of excuſable bemicide. 

4. Of manſlaughter. 

5. Of murder. 


1 Hawk. P. C. 67, 69. 


1. Of ſelf-murder, or felo de ſe. 


In this, as well as all other felonies, the offender 

to be of the age of diſcretion, and compos mentis; and 
therefore, that an infant killing himſelf under the age of 
diſcretion, or a lunatick during his lunacy, cannot be 3 
fel de ſe. 1 Hawk. 67. Crom. 30. 4. ö. 31. a. H. Nc. 
| 28. cap. 92. 3 Inft. 5” : . 
But here I cannot (ſays Mr. ſerjeant Hawkins) but 
take notice of a ſtrange notion, which has unaccountabl 
prevailed of late, that every one who kills himſelf muſt 
be non compos of courſe; for it is ſaid to be impoſſible that 
a man in his ſenſes ſhould do a thing ſo contrary to na- 
ture and all ſenſe and reaſon. 3 Mod. noo. | 

If this argument be gocd, ſelf-murder can be no crime; 
for a madman can be guilty of none. But it is won- 
derful that the repugnancy to nature and reaſon, which 
is the higheſt aggravation of this offerce, ſhould be 
thought to make it impoſſible to be any crime at all, 
| which cannot but be the neceſſary conſequence of this 
poſition, that none but a madman can be guilty of it; 
may it not with as much reaſon be argued, that the 
murder of a child or of a parent is againſt nature and 
reaſon, and conſequently that no man in his ſenſes can 


commit it? But has a man therefore no uſe of his rea- 


ſon, becauſe he acts againſt right reaſon? Why may 
not the paſſions of grief and diſcontent tempt a man 


| knowingly to act againſt the principles of nature ard 
| reaſon in this caſe, as thoſe of love, hatred, and revenge, 
and ſuch like, are too well known to do in others. 1 
Hawk. P. C. 67. 

However our laws have always had ſuch an abhor- 
rence of this crime, that not only he who kills himſelf 
with a deliberate and direct purpoſe of ſo doing, but alſo 
in ſome caſcs he who maliciouſly attempts to kill another, 
and in purſuance of ſuch an attempt unwillingly kills 
himſelf, ſhall be adjudged in the eye of the law a felo de 
ſe; for wherever death is cauſed by any act done with 2 
murderous intent, it makes the offender a murderer ; 
and therefore if A. diſcharges a gun at B. with an intent 
to kill him, and the gun break and kill A. or if A. ftrike 
B. to the ground, and then haſtily falling upon him 
| wound himſelf with a knife, which B. happens to have 
in his hand, and die, in both theſe caſes A. is fel de ſe, 
for he is the only agent. 1 Hawk. P. C. 68. cites Dal. 
cap. 92. 44 E. 3. 44. 44 Af. 55. Bro. Cor. 12, 14. 
Dalt. cap. 92. | | : 

But it B. being ſo aſſaulted, had been driven to the wall, 
| and holding up a pitchfork or knife, ſtanding in his de- 
tence, and A. had haſtily run upon the ſame, and been 
lain, B. ſhould be judged to kill him in his own de- 
tence. And for the fame reaſon, perhaps in the caſe 
above, if B. after he had fallen to the ground, had hol- 
den up his knife or ſword in his defence, and A. had 
| fallen thereon, and been lain, B. ſhould be judged to 
| kill him ſe defendendo ; for here B. exerts his ſtrength in 
his own defence, and by ſo doing occaſions the mortal 

wound received by A. 1 Hawk. P. C. 68. S. P. C. 16. 
H. FP. C. 28, 29. Pult. 119. 5. Crom. 28. 

He who kills another upon his deſire or command, is 
in the judgment of the law as much a murderer, as if 
he had dune it merely of his own head, and the pon 

kille 
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looked as a feld de ſe, inaſmuch as his 
— * 1 as 8888 the law of God 
But where two perſons agree to die together, 
perſuaſion of the other buys 


killed is 
aſſent was 
a—_ of them at the 
_—_— who bought and made the potion, ſurvives 
— uſing proper remedies, and the other dies, perhaps it 
is the better opinion, that he who dies ſhall be adjudged 
a felo de ſe, becaule all that happened was originally 

wing to his own wicked purpoſe, and the other only put 
- in his power to execute it in that particular manner. 

1 Hawk. P. C. 68. cites Keilw. 136. Moor 754. 

And as to what ſuch an offender ſhall forfeit, it ſcems 
clear, that he ſhall forfeit all chattels real or perſonal 
which he hath in his own right, and alſo all chattels real 
whereof he is poſſeſſed either jointly with his wife, or in 
| her right; and alſo all bonds and other perſonal things in 


Aion belonging ſolely to himſelf ; and alſo all perſonal 
— * — = as ſome ſay, entire chattels in 
=ffion to which he was intitled jointly with another, 


on any account except that of merchandize : But it is 
ſaid, that he ſhall forfeit a moiety only of ſuch joint 
chattels as may be ſevered, and nothing at all of what 
he was poſſeſſed of as executor or adminiſtrator, 1 
Hawk. P. C. 68. cites many authorities. | 
However the blood of a fel> de /e is not corrupted, 
nor his lands of inheritance forfeited, nor his wife bar- 
red of her dower. 1 Hawk. F. C. 68. Plow. Cam. 
261. b. 262. 4. | 8 . 
Alſo no part of the perſonal eſtate is veſted in the 
King, before the ſelt-murder is found by ſome inquiſi- 
tion, and conſequently the forfeiture thereof is ſaved b 
a pardon of the offence before ſuch finding. 1 Huwk. 


P. C. 68. 5 Co. 110. 5. 3 Inft. 54. 1 Saund. 362. 
1 Sid. 150, 162. | 2 
But if there be no ſuch pardon, the whole is forfeited 


mortal wound was given, and all intermediate alienations 
are avoided. 1 Hawk. P. C. 68. Plow Com. 260. 
H. P. C. 29. 5 Ce. 110. | 

And ſuch inquiſitions ought to be by the coroner ſu- 


per viſum carporis, if the body can be found, and an in- | 


ö 
| 


quiſition ſo taken, as ſome ſay, cannot be traverſed. 1 
Hawk. P. C. 68. H. P. C. 29. 3 bft. 55. 

But if the body cannot be found, fo that the coronet, 
who has authority only ſuper viſum corporis, cannot pro- 
ceed, the inquiry may be by juſtices of peace, (who b 
their commiſſion have a general power to inquire of al 
felonies,) or in the King's Bench, it the felony were 
committed in the county where the ſaid court fits; and 
ſuch inquiſitions are traverſable by the executor, tc. 1 
Hawk. P. C. 6g. 3 Inſt. 55. H. P. C. 29. 2 Lev. 
141. | 

Allo all inquiſitions of this offence being in the na- 
ture of indictments, ought particularly and certainly to 
ſet forth the circumſtances of the fat; and in the con- 
cluſion add, that the party in ſuch manner murdered 
himſelf. 1 Hawk. 69. 


it be found that the party flung himſelf into the water, 
E ſic ſeipſum emergit, which is nonſenſe, (becauſe emergo 
ſignifies only 40 riſe out of the water,) or if there be 
wanting the proper concluſion, & fic ſeipſum murderavit, 
the inquiſition is not good. 1 Hawk. 6g. 3 Lev. 140. 
3 Med. roo. 2 Lev. 152. | 

Yet if it be full in ſubſtance, the coroner may be ſer- 
ved with a rule to amend a defect in form. 1 Flawk. 69. 
1 Sid. 225, 259. 3 Mad. 101. 1 Kb. go7. 

By the rubrick in the Common Prayer, before the 
burial office, (confirmed by ſtat. 13 JJ 14 Cur. 2. c. 4.) 
perſons who have laid violent hands upon themſclves, 
ſhall not have that office uſed at their interment. 


2. Of juſtifiable homicide. 


Concerning fuſtitiable homicide, the following rules 
are premiſed by Mr. Serjeant Haw tins. 


Vol. II. Ne. go. 


and mixes it in a potion, and both drink of | 


| 


ö 


| 
, 


„ 


| 


| 


| enforced to plead Not 
tremely hard, that a 
execute a criminal, c. ſhould be forc:d on a frivolous 
proſecution to hold up their hands at the bar for it, Cc. 

But it is agreed, that no one can plead a fact amounting 


ture. 
by the due execution or advancement of publick juſtice. 


immediately after ſuch inquiſition, from the time ſuch | 


| who executed the ſentence, are guilty of felony ; becauſe 


| 


. 


Therefore if either the premiſſes be inſufficient, as if | 


| 


: 


; 


S. P. C. 13. H. P. C. 


HO M 


1. It muſt be owing to ſome unavoiduble neceiſily, 1G 
which the perſon who kills another muſt be reduccu, 
without any manner of fault in himſelf. 1 Hawk. 6g. 

2. There muſt be no malice coloured under pretence 
of neceſſity, for wherever a perſun who kills another, 


acts in truth upon malice, and takes occaſion from the 


appearance of neceſſity to execute his own rever ge, he is 
guilty of murder. 1 Hawk. F. C. 69. 2 Rel. Rep. 
120, 121. Kelynge 28. II. P. C. 38. Brat. lib. 3. 
þ | | 


4. | | 
3- According to the opinion of the old books, (which 


in this reſpect ſeem to be contradicted by others more 
modern, ) it ſeems that one may ſet forth a fact, amount - 


ing to juſtifiable homicide, in a ſpecial plea to an indict- 
ment or appeal of murder; ard that the fame being found 
true, he ſhall be diſmiſſed, without beirg arraigned, or 

tlty. And indecd it teems ex- 
ſheriff or judge who condemn ar 


to homicide ſe deſendendo, or by miſadventure, but that 


in ſuch a caſe the defendant muſt plead Not guilty, and 


give the ſpecial matter in evidence: And it is alſo agreed, 


that where a ſpecial fact, amounting to juſtifiable homi- 
' cide, is found by the jury, the party is to be diſmiſſed, 


without being cbliged to purcha!e any pardon, &c. 1 

Hawk. 69. | 
Juſtifiable homicide is either of a publick or private na- 

That of a prblick nature is ſuch as is occafioned 


That of a private nature is ſuch as happens in the juſt 
defence of a man's perſon, houſe, or goods. 1 Hawi. 
F.C. | | EO 

As to juſtifiable homicide in the due execution of pub- 
lick juſtice, the following rules muſt be obſerved. 

1. The judgment, by virtue whereof any perſon is put 
to death, muſt be given by one who has juriſdiction in 
the cauſe; for otherwiſe both judge and officer may be 
guilty of felony. 1 Hawk. P. C. 70. Dalt. cap. 98. 
10 C. 76. 22 Ed. 4. 33. a. H. P. C. 35. | 

And therefore if the Court of Common Pleas give 
judgment on an appeal of death, For juſtices of peace on 
an indictment of treaſon, and award cxecut.or , which is 
executed, both the judges who gave, ard the officers 


theſe courts have no more juriſdiction over theſe ciimes 
than mere private perſons ; and their proceedings thereon 


are merely void, and without any foundation. 1 Huw. 
P. C. 70. | 
But if the juſtices of peace, on an indictment of treſ- 


paſs, arraign a man of felony, and condemn him, and 
he be executed, the juſtices only are guilty of felony, 
and not the officers who executed their ſentence; tor the 
juſtices had a juriſdiction over the offence, and their 
proceedings were irregular and erroneous only, but not 
void. 1 Flawk. P. C. 70. H. FP. C. 35. Dult. c. 98. 

2. The judgment muſt be executed by the lawful of- 
ficer. Indeed it was formerly held, that any one might 
as lawfully kill a perſon atta:nted of treaſon or felony, as 
a wolf or other wild beaſt ; and anciently a perſon con- 
demned in an appeal of death, was delivered to the rela- 
tions of the deceaſed in order to be executed by them. 
1 Huwk. 70. t Inſt. 128. 3. 2 /. pl. 3. S. P. C. 
13.4. 11 H. 4. 12. 4. Few. Cam. 306. 5. 3 Inft. 
131. 

2 at this day, as it ſeems agreed, if the judge, who 
gives the ſentence of death, and, a fartiori, if any private 
perſon execute the fame, or if the proper officer himſelf 
do it without a lawful command, they are guilty of fe- 
lony. 1 Hawk. 70. 27 Af. 41. Bro. Appeal, 69. 

3. The execution mult be purſuant to, and warranted 
by the judgment, otherwiſe it is without authority ; and 
conſequently, if a ſheriff behead a man where it is no 
part of the ſentence to cut off the head, he is guilty of 
felony. 1 Huwk. 70. 35 H. 6.57.6. Bro. 5. 

36, 272. 
M mm 


Juſtifiable 
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uſtiiable homicide. in the due advancement of publick 
juſtice, relates either to criminal or civil cauſes. As to 
the firſt, it may be juſtified in ſeveral cates ; as it a perſon 


having actually committed felony will not ſuffer himſelf | 


to be arreſted, but ſtand on his own delence, or fly, ſo 
that he cannot poſſibly be apprehended alive __ who 
purſue, whether private perſons or publick officers, with 
or without a warrant from a magiſtrate, he may be luw- 
fully ſlain by them. 1 Haut. F. C. 70. 22 Af}. 65. 
Bro. Cor. 87, 89, S. P. C. 13. 3 Inft. 221. Dalt. 
cap. 98. H. P. C. 36. Crom. 30. ; 

If an innocent perſon be indicted of felony, where, in 
truth, no felony was committed, and will not ſuffer 
himſelf to be arreſted by the officer who has a warrant to 
that purpoſe, he may lawfully be killed by him, it he 
cannot otherwiſe be taken; for there is a charge againſt 
him upon record, to which at his peril he is bound to 
anſwer. 1 Hawhk. P. C. 71. 


If a criminal, endeavouring to break the gaol, aſſault 


his gaoler, he 
1 Hawk 71. 
If thoſe who are engaged in a riot, or a forcible entry, 
or detainer, ſtand in their defence, and continue the force 
in oppoſition to the command of a juſtice of peace, c. 
or reſiſt ſuch juſtice endeavouring to arreſt them, the 
killing of them may be juſtified; and ſo perhaps may the 
killing of dangerous rioters by any private perſons, who 
cannot otherwiſe ſuppreſs them, or defend themſelves 
from them, inaſmach as every private perſon ſeems to be 


may be lawfully killed by him in the affray. 


authorized by the law to arm himſelf for the purpoſes | 


aforeſaid. 1 Hawk. 71. Com. 30. 5. 158. b. H. P. C. 
37. Popb. 121. | 

If treſpaſſers in a foreſt, chace, park or warren, or any 
incloſed ground wherein deer are kept, will not render 
themſelves to the keepers, upon hue and cry made to ſtand 
to the King's peace, but fly from, or defend themſelves 
againſt them, they may be lain by force of the ſtatute de 
male facloribus in purcit, and 4 Will. & Mar. cap. 10. 
by k. 71. S. P. C. 13. b. Crom. 30. b. Dyer 326. 


4 ie either of the parties fighting in a combat allowed 
by law, for the trial of ſome ſpecial caſes, be flain, he 
who kills him is juſtified, and the death of the other is 
imputed to the juſt judgment of God, who is preſumed 
to give the victory to him who fights in maintenance of 
the truth. 1 Hawk. P. C. 71. Dalt. cap. 98. Flow. 
Cam. g. ö. 3 Inſt. 22t. 37 H. 6. 21. a. 

Homicide in the advancement of juſtice in civil cauſes 
may alſo be juſtified in ſome caſes: As where a ſheriff, 
Sc. attempting to make a lawful arreſt in a civil action, 
or to retake one who has been arreſted and made his 
eſcape, is reſiſted by the party, and unvoidably kills him 
in the affray. 1 Hawk. P. C. 71. 1 Roll. Rep. 189. 
H. P. C. 37. 3 Inſt. 56. Crom. 24. d. Dalt. cap. 98. 
And in ſuch caſe the officer is not bound to give back, 
but may ſtand his ground and attack the party. 1 Haul. 
REH. MAC 2 

But no private perſon of his own ang ry can arreſt 
a man for a civil matter, as he may for felony, Sc. 
1 Hawk. 71. Crom. 30. ö. Neither can the ſheriff him- 
ſelf lawfuily kill thoſe who barely fly from the execution 
of any civil proceſs. 1 Hawk. 71. H. P. C. 37. 

As to juſtifiable homicide of a private nature, in the 
juſt defence of a man's perſon, houſe or goods, it may 
happen either by the killing of a wrong-doer, or an innocent 

rſon, in the making of fuch defence. And firſt, the 

illing of a wrong-doer in the making of ſuch defence, 
may be juſtified in many caſes; as where a man kills one 
who aſſaults him in the highway to rob or murder him; 
or the owner of a houſe, or any of his ſervants, or lodgers, 
Ec. kill one who attempts to burn it, or to commit in 
it murder, robbery, or other felony ; or a woman kills 
one who attempts to raviſh her; or a ſervant coming 
ſuddenly and finding his maſter robbed and ſlain, falls 
upon the murderer immediately and kills him; for he does 
it in the height of his ſurprize, and under juſt appre- 
henſions of the like attempt upon himſelf ; but in other 
circumſtances, he could not have juſtified the killing of 
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| ſuch an one, but ought to have apprehended him, ke. 


N 


1 Hawk. P. C. 71, 72. 24 H. 8. cap. 5. Dalt cap, 
Neither ſhall a man in any caſe juſtify the killing an- 
other by a pretence of neceſſity, unleſs he were hunſelf 
- wholly without tault in bringing that neceſſity upon him. 
ſelf; tor if a man, in defence of an injury done by him. 
 felf, kill any perſon whatſoever, he is guilty of man- 
flaughter at leaf ; as where divers rioters wrongfully de- 
tain a houſe by force, and kill thoſe who attack it from 
without and endeavout to burn it. 1 Hal. 72. Cram. 
27.5. #. F.C. „. 
Neither can a man juſtify the killing another in defence 
of his houſe or goods, or even of his perſon, from a bare 
private treſpaſs; and therefore he that kills another, who 
claiming a title to his houſe, attempts to enter it by force 
| and ſhoots at it, or that breaks open his windows in order 
to arreſt him, or that perfifts in breaking his hedges after 
he is forbidden, is guilty of manſlaughter ; and he who 
in his own defence kills another that aſſaults him in his 
houſe in the day-time, and plainly appears to intend to 
beat him only, he is guilty of homicide ſe defendends, 
for which he — his goods, but is pardaned of courſe; 
yet it ſeems, that a private perſon, and, à fortiori, an 
officer of juſtice, who happens unavoidably to kill another 
endeavouring to defend himſelf from, or ſuppreſs dan- 
gerous rioters, may juſtify the fact: inaſmuch as he only 
does his duty in aid of the publick juſtice. 1 Hawk. 72. 
H. F. C. 40, 57. Cro. Car. 538. Dalt. cap. g8. 

And I can fee no reafon, ſays Mr. ſerjeant Howkins, 
why a perſon, who without provocation is aſſaulted by 
another in any place whatſoever, in ſuch a manner as 
| plainly ſhews an intent to murder him, as by diſcharging 
a piſtol, or puſhing at him with a drawn ſword, c. may 
not juſtify killing ſuch an aſſailant, as much as if he had 

attempted to rob him: For is not he who attempts to 
| murder me more injurious than he who attempts to 
rob me; and can it be more juſtifiable to fight for my 
| goods than for my life? and it is not only highly agree. 
able to reaſon, That a man in ſuch circumſtances ma 
| lawfully kill another, but it ſeems alſo to be confirmed by 
the general tenor of our law-books, which ſpeaking of 
homicide ſe defendendo, ſuppoſe it done in ſome quarrel 
or affray ; from whence it ſeems reaſonable to conclude, 
That where the law judges a man guilty of homicide {+ 
| defendendo there muſt be ſome precedent quarrel, in 
which both parties always are, or at leaſt may juſtly be 
ſuppoſed to have been, in ſome fault; ſo that the neceſ- 
ſity to which a man is at length reduced to kill another, 
is in ſome meaſure preſumed to have been owing to him- 
ſelf ; for it cannot be imagined, that the law, which is 
founded on the higheſt reaſon, will adjudge a man to 
forfeit all his goods, and put him to the neceſſity of pur- 
chaſing his pardon, without ſome appearance of a fault. 
And tho? it may be ſaid, that there is none in chance- 
| medley, and yet that the party's goods are alſo forfeited 
by that. I aniwer, That chancemedley may be intended 
to proceed from ſome negligence, or at leaſt want of 
ſufficient caution in the party, who is ſo unfortunate as 
to commit it, ſo that he doth not ſeem to be altogether 
faultleſs. Beſides, one of the reaſons given in our law- 
books for which homicide ſe defendcrdo forfeits goods, is 
| becauſe thereby a true man is killed ; but it ſeems ab- 
| furd, That he who apparently attempts to murder an- 
other, which is the molt heinous of all felonies, ſhoutd be 
| clleemed ſuch, when thoſe who attempt other felonies, 
which ſeem to be much leſs criminal, are allowed to be 
killed as downright villains, not deſerving the protection 
or regard of the law. 1 Hawk. 72. N. Bendlb 47. 
rt And. 41. Crom. 27. B. 28. 6. Dull. cap. 98. S. P. C. 
15. 4. 3 lnſt. 57. Bacon 33. Dalt. o8. | 
However, perhaps in all theſe caſes, there ought to be 
a diſtinction between an aſſault in the highway and an 
aſſault in 2 town ; for in the firſt caſe it is ſaid, that the 
perſon aſſaulted may juſtify killing the other without giv- 
ing back at all: but that in the ſecond caſe, he ought to 
retreat a» far as he can without apparently hazarding his 


\ 
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life, in reſpect of the probability of getting aſſiſtance. 


1 Hawk. 73. N. Bendlo 47. Crom. 27. b. 28.6. 
Dalt. cap. 98. H. P. C. 42. - | 

Alſo the killing of an innocent perſon in the defence 
of a man's ſelf, is ſaid to be le in ſome ſpecial 
caſes : as, if two be ſhipwrecked together, and one of 
them get upon a plank to ſave himſelf, and the other al- 
ſo, having no other means to fave his life, get upon the 


and finding it not able to ſupport them both, 
—_— trom 1 whereby he is drowned, it ſeems 
that he who thus preſerves his own life at the expence of 
that of another, may juſtify the 8 the inevitable 
neceſſity of the caſe. 1 Hawk. 73. Halt. cap. 98. 

If a man be awakened in the night with an alarm 
that thieves are in his houſe, and ſearching for them in 
the dark with his ſword drawn happen to kill a perſon 

ing hid in part of the houſe, who in truth had no ill 
— cleaning the houſe, it ſeemeth that he may juſtify 
the fact, inaſmuch as it hath not the appearance of a 
fault. 1 Hawk. 73. Cro. Car. 538. March 5. 


3. Of excuſable homicide. 


fendendo. Homicide per infertunium, or by miladventure, 
is where a man in doing a lawful act, without any intent 
of hurt, unfortunately chances to kill another ; as, where 
2 labourer being at work with a hatchet, the head thercuf 
flies off, and kills one who ſtands by. 1 Hawk. P. C. 73. 
6 Ed. 4. J. b. Bro. Cera. 59, 145. 

Where a third perſon whips a horſe on which a man 
is riding, whereupon he ſprings out, and runs over a 
child and kills him ; in which caſe the rider is guilty of | 
homicide per infartunium, and he who gave the blow, of 
manſlaughter. 1 Hawk. 73. H. P. C. 58, 59. 

Where a workman, having firſt given loud warning 
to all perſons to ſtand clear, flings down a piece of timber 


from a private houſe ſtanding out of the road, and thereby 


kills one who happens to be underneath : But if any 
perſon fling down ſuch a piece of timber idly in play, or 
even 2 workman fling it down in the ſtreets of a town, 
where the danger is apparent in reſpect of the number of 
people continually paſſing by, he is guilty of manſlaughter, 
1 Hawk. 73. Kelynge 40. Bradt. lib. 3. c. 4. Dalt. 
cap. 96. H. F. C. 31. Bro. Core. 229. 

Where workmen throw ſtones, rubbiſh, or other 
things, from an houſe, in the ordinary courſe of their 
buſineſs, by which a perſon underneath happens to be 
killed; if they look out and give timely warning to thoſe 
below, it will be homicide by miſdadventure; if without 
ſuch caution, it will amount to manſlaughter at leaſt ; it 
was a lawful act, but done in an improper manner. - It 
is faid by ſome, that if this be done in the ſtreets of 
Londen, or other populous towns, it will be manſlaughter 
notwithſtanding the caution above-mentioned. But this 
will admit of ſome limitation; if it be done early in the 
morning, when few or no people are ſtirring and the 


ordinary caution is uſed, it ſeemeth that the party is ex- 


cuſable. But when the ſtreets are full, that will not 
ſuffice; for in the hurry and noiſe of a crowded ſtreet, 
few people hear the warning, or ſufficiently attend to it. 
Fefter”s Crown Law 262, 263. 

Where a ſchoolmaſter in correcting his ſcholar, or a 
father bis fon, or a matter his ſervant, or an officer in 
whipping a criminal condemned to fuch puniſhment, 
happens to occaſion his death; yet it ſuch perſons in their 
correction, be fo barbarous as to exceed all bounds of 
moderation, and thereby caule the party's death, they are 
guilty of manilaughter at the leaſt ; and if they make uſe 
of an inſtrument improper for correction, and apparent] 
indangering the party's life, as an iron bar, or — 
&c. or kick him to the ground, and then ſtamp on his 
belly and kill him, they are guilty of murder. 1 Haul. 
73» 74. Brat. lib. 1. cap. 4 H. P. C. 31. Crom. 
28. 5. Dalt. cap. 06. Keilto. 136. Kelynge 65. See 
« Mid. 287, 288, Cc. 

Where one lawfully uſing an innocent diverſion, as 
ſhooting at butt:, or at a bird, c. by the glancing of an 


and was brought thither by a ſervant in order to | 


arrow, or ſuch-like accident, kills another. x Hawk, 


74. Keilw. 108. Bro. Cor. 148. See Kelynge 41. 
Where a perſon happens to kill another in playing 2 


match of foot-ball, wreſtling, or ſuch-like ſports winch 


; 


| 


are attended with no apparent danger of life, and iniend- 
ing only for the trial, excreiſe and improvement of the 
ſtrength, courage and activity of the parties. 1 Hawk. 
74. Keiltu. ro8, 136. Crom. 29. a. 11 IJ. 7. 23. a. 

Where one kills another in fighting at barriers or tilting 
by the King's command, which by the beiter opinion 
ſecures him from being guilty of felony by reaſon of any 
ſuch unfortunate accident. 1 Hewk. F. C. 74. 11 H. 7. 
23. a. 3 Inſt. 160. Keilw. 108, 136. 

But if a perſon kill another by ſhooting at a deer, 
Sc. in a third perſon's park, in the doing whereof he is 
a treſpaſſer ; or by ſhooting off a gun, or throwing ſtones. 
in a city or highway, or other place where men uſually 
reſort, by throwing ſtones at another wantonly in play, 
which is a dangerous ſport, and has not the leaſt appear- 
ance of any good intent; or by doing any other ſuch 
idle action as cannot but indanger the bodily hurt of ſome 
one or other; or by tilting or playing at hand-ſwurd 
without the King's command; or by parrying with 


| naked ſwords, covered with buttons at the points, or 
Excuſable homicide is either per infurtunium, or ſe de- 


with ſwords in the ſcabbards, or ſuch like rafh iports, 
which cannot be uſed without the manifeſt hazard of 
life, he is guilty of manſlaughter. 1 Hawk. 74. H. 
F. C. 31, 32, 58. Con. Hab. 134. 

Ard if a man happen to kill another in the execution 
of a malicious and. deliberate purpoſe to do him a perto- 
nal hurt, by wounding or beating him; or in the wilful 
commiſſion of any unlawful act, which neceſſarily tends 
to raiſe tumults and quarrels, and conſequently cannot 
but be attended with the danger of perional hurt to 
ſome one or other; as by committing a riot, robbing a 


park, Cc. he ſhail be adjudged guilty of murder. 1 


Hawk. P. C. 74. H. P. C. 52, 57. Kehnge 117. 
And a fortiori, he ſhall come under the fame con- 
ſtruction, who in the purſuance of a deliberate intention 


to commit a felony, chances to kill a man, as by ſhoot- 


* 


Kelynge 117. 


ing at tame fowl with an intent to ſteal them, c. for 
ſuch perſons are by no means favoured, and they muſt at 
their peril take care of the conſequence of their actions; 
and it is a general rule, that wherever a man intending 
to commit one felony, happens to commit another, he 
is as much guilty as if he had intended the felony which 
he actually commits. 1 Hawk. F. C. 74. 3 Inft. 56. 
KF. „ | 

If any one ſhoot at any wild fowl upon a tree, and 
the arrow killeth any reaſonable creature afar off, with- 
out any evil intent in him, this is by miſadventure; for 
it was not unlawful to ſhoot at the wild fowl : But if he 
had ſhot at a cock or a hen, or any tame fowl of another 
man's, and the arrow by miſchance had killed a man ; 
if his intention was to ſteal the poultry (which muſt be 


collected from circumſtances,) it will be murder by rea- 


* — et 


ſon of that felonious intent; but if it was done wan 
tonly, and without that intention, it will be barely man- 
laughter. Ft. 258, 9. 

The rule before laid down ſuppoſeth, that the act from 
which death enſued, was malum in ſe. For if it was 
barely ma/um prohibitum, as ſhooting at game by a perion 
not qualified by ſtatute· law to keep or uſe a gun for that 
purpoſe; the cate of a perfon offending, will fall under 
the ſame rules as that of a qualified man. For the ſta- 
tutes prohibiting the deſtruction of the game under cer- 


tain penalties, will not in a queſtion of this kind enhance 


the accident beyond its intrinſick moment. Feſt. 259. 
Neither ſhall he be adjudged guilty of a leſs crime who 
kills another, in doing fuch a wilful act as ſhews him to 
be as dangerous as a wild beaſt, and an enemy to man- 
kind in general; as by going deliberately with a horſe 
uſed to ſtrike, or diſcharging a gun among a multitude 
of people, or throwing a great ſtone or piece of timber 
from a houſe into a ſtreet, through which he knows that 
many are paſſing ; and it is no excuſe that he intended 
no harm to any one in particular, or that he meant to 
do it only for ſport, or to frighten the people, Fc. 1 
Hawk. P. C. 74. H. P. C. 32,44. 3 Infl. 57. Dul. 


Ca P. 
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rap. 93. 11 H. J. 23. a. Bro. Core. 229. Dal. cap. | 


oy OY ſe defendendo, or by ſelf-defence, ſeems to 
be where one who has no other poſſible means of pre- 
ſerving his life from one who combats with him on a ſud- 
den quarrel, or of defending his 1 from one who 
attempts to beat him, (eſpecially if ſuch attempt be made 
upon him in his own houſe,) kills the perſon by whom 
he is reduced to ſuch an — _— 1 Hawk. 

P. C. 74» 75. H. A C. 40. S. F. C. 18. 
And not by he whocn — retreats to a wall, 
or ſome ſuch ſtreight, beyond which he can go no further 
udged by the law to at 


And an, officer who kills one that refiſts him in the 
execution of his office, and even a private perſon that 
kills one who feloniouſly aſſaults him in the hię 38 

juſtify the fact without ever giving L 1 Hawk. 

F. C. 75. 3 OSS. 

| ing to opinions, even he who gives 

— blow on a Gio cmd if he after- 

what he can to avoid killing him, is not 

yet ſuch a perſon ſeems to be too much 


* 


the firſt owing to his 
that if a man ſtrike 


in his own defence, he he is guilty of 


Nie that they 
puniſhable with loſs of life: And the ſame 
pears from the writ De odio & atia, by vir- 
tue whereof, if any perſon committed for killing another, 
were found guilty of either of theſe homicides, and no 
other crime, he might be bailed ; and indeed it ſeems to 
be againſt natural juſtice to condemn a man to death, for 


what is owing rather to his misfortune than his fault. 


1 Hawk. 75. 
| It is true indeed, that ſome of our beſt authors have 
argued from the ſtatute of Maribridge, Ch. 26. which 
enacts, that murdrum de cetero non 2 wg 4 
fortunium tantummods adjudicatum eſt, Wc. re 
this ſtatute homicides by —_— or ſe defendendo, 
were adjudged murder, and conſequently puniſhed by 
death. 1 Hawk. 75. 2 Inf. 56. S. FP. C. 16. 
| Mite BIS any be ener tot mts (kak 
ſignifi e private killing of a man, by one 
— Was — By nor heard b =? for 
which the offender, if found, was to be tried by ordeal, 
and if he could not be found, the town in which the 
fact was done, was to be amerced ſixty-ſix marks, 
unleſs it could be proved that the perſon killed was an 


Engliſhman ; for otherwiſe it was preſumed that he was | 


2 Dane or Norman, who in thoſe days were often pri- 
vately made away by the Engliſh. And it being a doubt 
whether homicide by miſadventure, &c. were to be 
eſteemed murder in this ſenſe, it ſeems to have been the 
chief intent of the makers of this ſtatute to ſettle this 
—＋ 1 Hawk. 75. Brafi. 134. b. Kelynge 121. 
rast. 135. a. 
However it is certain, that notwithſtanding neither of 
| theſe offences be felonies, yet a perſon guilty of them is 
not bailable by juſtices of peace, but muſt be commit- | 


opinion, inaſmuch as the neceſſity to | 


fly to the wall, | 
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ted till ile next coming of the juſtices of eyre or 


delivery. 1 Hark. 76. II. FE. C. 98, 99. 2 11ſt. 
Dalt. cap. 98. 


315. 
Indeed anciently a perſon committed for the death of a 


man, might ſue out the writ De adio F atia, which by 
Magna Charta 16. is grantable without fee; and if 
thereon, by an inqueſt taken by the ſheriff, he were 
found to have done the fact by miſadventure, or ſe d. 
| fendends, he might be mainprized by twelve men, upon 
the writ De ponendo in ballium. But fuch writs and en- 
quiries were taken away by the ſtatute of Glouceſter, 9 
and 28 Ed. 3. 9. and though perhaps they were again 
y Aa Ed. 3. 1. which makes all ſtatutes con- 
gta Charta void; yet at this day they ſeem 
to be obſolete, and indeed uleleſs, inaſmuch as the party 
may probably be ſooner delivered in the uſual * 
the _— 2 the juſtices - 4171 1 
KRK 2 43, 315. Co. 
Go. Bail and prize, t. 10. EP # 5 
. is alſo „ that no one tan excuſe the 
another, by ſetting forth in a ſpecial plea, that he did it 
by miſad venture, or fe de fendendo, but that he muſt plead 
not guilty, and give the ſpecial matter in evidence. And 
that wherever a perſon is found guilty of ſuch homicide, 
either by a ſpecial indiẽtment for the ſame, or by a ver- 
dict ſetting forth the circumſtances of the caſe on a gene. 
ral indictment of murder or homicide, he ſhall be diſchar. 
ged out of priſon upon bail, and forfeit his goods: But 
that upon removing the record by certiorari into Chan. 
cery, he ſhall have his pardon of courſe, without ſtaying 
for warrant from the King to that purpoſe. 1 
2 76. 4 _ 7. 2. , _— 53: 108. b, 2 
Ke ng. 5. 16. 4 cap. 96, 
N E. 248. C. H : be | 


4. Of manſlaughter. 


Homicide againſt the life of another, amounting to 
felony, is either with or 2vitheut malice ; that which is 
without malice is called manſlaughter, or ſometimes 
chancemedley, by which we underſtand ſuch killing as 

either on a ſudden quarrel, or in the commiſſion 
þ an unlaw _—_ 2 any deliberate intention of 
oing any miichief at all. 1 Haw. 76. 3 Inf. þ 
Dalt. 5 H. F. C. 56, 57. n * 
And from hence it follows, that there can be no ac- 
ceſſaries to this offence before the fact, becauſe it muſt be 
done without premeditation. 1 Hawk. P. C. 76. H. 
P. C. 217. See the following diviſion, namely Murder. 
There is a particular kind of manſlaughter proper to 
de conſidered here, from which the benefit of the clergy 
is taken away by 1 Tac. 1. c. 8. Where any perſon 
| ſhall ſtab or thruſt any perſon or perſons that hath not 
then any weapon drawn, or that hath not then firſt 
ſtricken, the party which ſhall ſo ſtab or thruſt, ſo as the 
perſon or perſons ſo ſtabbed or thruſted, ſhall thereof die 
within the ſpace of fix months then next following, al- 
though it cannot be proved that the fame was done of 
malice forethought.” | | 
| It is generally holden, that this ſtatute is but declara- 
tive of the Common law, and in the conſtruction thercof, 
the following points have been refolved. 1 Hawk. 77. 
1 Bulft. 87. Kelynge 55. 

1. That wherever a who happens to kill an- 
other, was ſtruck by him in the quarrel before he gave 
the mortal wound, he is out of the ſtatute, though he 
himſelf gave the firſt blow. 1 Haut. 77. 1 Fon. 240. 
See 3 Lev. 266. 

2. That he who aQually gives the ſtroke, and not 
any of thoſe who may be ſaid to do it by conſtruction of 
law, as being preſent, and aiding and abetting the fact, 
are Within the ſtatute; from whence it follows, That if 
it cannot be proved by whom the ſtroke was given, none 
can be found guilty within the ſtatute. 1 Hawk. 77. 
H. P. C. 58. Aleyn 44. 

3. That the killing of a man with a hammer, or ſuch 
like inſtrument, which cannot come properly under the 
words thruſt or ſtab, is not a killing within the ſtatute; 
but it ſeems that the diſcharging a piſtol, or throwing a 

pot, 


| 


| 


revived 
| trary to 


Us 


2 


dangerous weapon at the party, is within 
the words, 1 drawn; for 
are conſtrued y againſt the ſubject, 
and equitably for him. 1 Hawk. 77. 
4. That there is no need to lay the concluſion of the 
-nditment contra far mam fatuti, becauſe the ſtatute makes 
no new offence, but only takes away the privilege of the 

ſrom an old one, and leaves it to the judgment of 
ms law ; from whence it follows, that a perſon 
indicted on the ſtatute, may be found guilty of man- 


ſlaughter . Alfo from the ſame ground it hath 
been reſolved, That if both an indictment lay, and a verdict 
flatuti, which cannot 


neither ſuch indictment nor verdict 
and B. ſhall be dealt with in the ſame 


had been wholly omitted, becauſe the ſub- 
the indictment being found, they may be re- 
- as ſurplus and ſenſeleſs : And, 4 fortiori, therefore 
it is certain, that they ſhall do no hurt to an indictment 
or verdict containing 2 fact which may be within the 
ſtatute. 1 Hawk. 77. H. P. C. 58, 266. Allen 47. 
Cre. Jar. 285. | 

8 That as theſe words, contra formam ſtatuti, do not 
vitiate an indictment which would be good without them; 
fo alſo, That they will not ſupply a defect in a vitious 
one, 14 13 purſue the ſtatute. 1 Hawk. 

C. 5 | | 


77. 
i Of murder. 
Homicide againſt the life of another, 


by 
amounting to fe- 
with malice, is either murder or petit treaſon. And 
of murder, which anciently ſigniſied only the private 
killing of a man, for which, by force of a law introduced 


by King Canutus for the preſervation of his Danes, the | 


town or hundred where the fact was done, was to be 
amerced to the King, unleſs, they could prove that the 


flain were an Engliſhman, (which proof was called 
2 Jor could the offender, Fc. And in 
thoſe days, the open wilful killing of a man through 
anger or malice, c. was not called murder, but volun- 


tary homicide. 1 Hawk. 78. Bract. 134.6. 135. a. Ke- 
oe 121, Sc. Braff. 121. a4. 

But the ſaid law concerning Engleſchire having been 
aboliſhed by 14 Ed. 3. 4. the killing of an Engli or 
foreigner through malice prepenſe, whether committed 
openly or ſecretly, was by degrees called murder ; and 
13 Ric. 2. 1. which reſtrains the King's pardon in certain 
caſes, does in the preamble, under the general name of 
murder, include all fuch homicide as ſhall not be par- 
doned without ſpecial words; and in the body of the act 
_ expreſſes the fame by murder, or killing by await, aſ- 


fault, or malice prepenſed. And doubtleſs the makers of | 


25 H. 8. cap. 1. which excluded all wilful murder of 
malice prepenſe from the benefit of the clergy, intended 
to include open, as well as private, homicide within the 
word murder. 1 Hawk. 78. S. P. C. 18.5. 19. a. 

By murder therefore at this day we underſtand, the 
wilful killing of any ſubje& whatſoever, through malice 
forethought, whether the perſon ſlain be an Engliſhman or 
foreigner. 1 Hawk. 78. | 

Not only he who by a wound or blow, or by poiſon- 
ing, ſtrangling or famiſhing, c directly cauſes another's 
death, but alſo in many caſes, he who by wilfully and 
_ deliberately doing a thing which apparently endangers an- 

other's life, and thereby occaſions his death, ſhall be ad- 
judged to kill him. 1 Hawk. 78. 3 [nff. 48. H. P. C. 
53. Palm. 548. 

And ſuch was the caſe of him who carried his ſick fa- 
ther, againſt his will, in a cold froſty ſeaſon, from one 
town to another, by reaſon whereof he died. 1 Hawk. 
78. Crom. 24. 6. Pult. 122. a. l. Dalt. cap. gz. 

Such allo was the caſe of the harlot, who being delive- 
redof a child, left it in an orchard covered only withleaves, 
in which condition it was ſtruck by a kite, and died 
thereof. 1 Hawk. 79. Crom. 24. ö. Dalt. cap. 93. 


Vor. II. Ne. go. 
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And in ſome caſes a man ſhall be ſaid, in the judg- 
ment of the law, to kill one who is in truth actually 
killed by another, or by himſelf ; as where one by dureſs 
of impriſonment compels a man to accuſe an innocent 
perſon, who on his evidence is condemned and executed ; 
or where one incites a madman to kill himſelf or another, 
or where one lays poiſon with an intent to kill one man, 
which was afterwards accidentally taken by another, 
who dies thereof. 1 Elawk. P. C. 79. S. F. C. 36. c. 
3 Inſt. 91. Dalt. cap. 93. ſupra ch. 1. f. 7. Plow. Com. 


negleQs to prevent a miſchief, 
which he may, and ought to provide againſt, is, as ſome 
have faid, in judgment of the law, the actual cauſe of the 
damage which entues ; and therefore if a man have an ox 
or horſe, which he knows to be miſchievous, by being 
ufed to gore or ſtrike at thoſe who come near them, and 
do not tie them up, but leaves them to their liberty, and 
they afterwards kill a man; according to ſome opinions, 
the owner may be indicted, as having himſelf killed him; 
and this is m—_— * the Moſaical law. However, as 
it is agreed by all, ſuch a perſon is guilty of a ver 

miſdemeanor. 1 Hazek. 44 — - t. 2 Ec. 
17. 4a. Crom. 24. 6. Dalt. cap. 93. Pult. 122. b. 

H. F. C. 53. Exodus, c. 2. v. 9. 
Alſo it is agreed, That no perſon ſhall be by 
any act whatever to kill another, who doth not die thereof 
computation whereof, 


| 


within a year and a day after; in the 
the whole day on which the hurt was done ſhall be 
oned the firſt. 1 Hawk. F. C 79. H.P.C. 55. Pult. 
me Dult. cap. 93. S. F. C. 21. d. 

t if a perſon hurt by another die thereof within a 
year and a day, it is no excuſe for the other, that he 
might have recovered, if he had not neglected to take 
— 1 Hawk. 79. 3 Infl. 53. Kelynge 26. 
1 Ae. 17. 

As to the place where ſuch killing is within the conu- 
ſance of the law, it ſeems, that the killing of one who is 
both wounded and dies out of the realm, or wounded out 
of the realm and dies here, cannot be determined at Com- 
mon law, becauſe it cannot be tried by a jury of the 
neighbourhood where the fact was done. But it is agreed, 
that the death of one who is both wounded and dies be- 
yond ſea, and it is faid by ſome, that the death of hun 
who dies here of a w given there, may be heard and 
determined before the conſtable and — * „according 
to the Civil law, if the King pleaſe to appoint a conſta- 
ble. And it ſeemeth alſo to be clear, that ſuch a fact 
being examined by the privy council, may by force of 
33 H. 8. cap. 23. be tried (in relation to the principal 
offenders, but not as to the acceſſaries,) before commii- 
ſioners appointed by the King, in any county of England. 
1 Haro. 79. 3 Inſt. 48. 2 Inft. 51. Co. Lit. 75. 
S. P. C. 65. a. Bro. Appeal 153. Cro. Car. 247. 1 
And. 196. 

A murder at fea was anciently cogni only by the 
Civil law, but now 1 27 H. 8. "7 28. 
H. 8. 18. it may be tried and determined before the 
King's Commiſſioners in any county of England, accor- 
ding to the courſe of the Common law ; yet the killing 
of one who is at land of a wound received at fea, is nei- 
ther determinable at Common law, nor by force of either 
ot theſe ſtatutes ; but it ſeems, that it may be tried by 
the conſtable and marſhal, or before the commiſſioners 
appointed in purſuance of the aforeſaid ſtatute of 33 H. 8. 
e3. 1 Hawk. 79. 3 Inſt. 41, 49. 1 Leon. 270. H. 


P. C. 54. 3 Inſt. 48. | 
15 ae le, that the death of one ho died 


— — . 


— — 


And it is 
in one county, of a wound given in another, is not indict - 
able at all at Common law, becauſe the offence was not 
complete in either county, and the jury could enquire 
only of what happened in their on county. But it hath 
been holden by others, That if the corps were carried into 
the county where the ſtroke was given, the whole might 
be enquired of by a jury of the ſame county. And it is 
agreed, that an appeal might be brought ineither county, 
and the fact tried by a jury returned jointly from each. 
And at this day, by force of 2 U 3 Ed. 6. 24. the whole 
is triable by a jury of the county wherein the death ſhall 
nn happen, 


ä 
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happen, on an indictment found, or appeal brought, in 
the ſame county. 1 Hawk. 79, 80. 3 Inft. 48, 49. 
Bro. Coro. 140, 141, 143. Indifim. 13. S. P. C. go.c. 
6 H. 7. 10. a. Finch Law 411. S. P. C. 182. Bro. 
al 80, 8 5 8 » 149, | | : | 
M. os af of 8. cap. 6. a murder in Wales 
may be enquired of in an adjoining Engliſh county, but 


— Cro. Car. 247. 1 Fon. 255. 1 Lev. 118. 


It is agreed, That the malicious killing of any perſon, 
whatſoever nation or religion he be of, or of whatſoever 
crime attainted, is murder. 1 Hawk. 80. 3 Inſt. go. 

And it was anciently holden, That the cauſing of an 
abortion by giving a potion to, or ſtriking a woman big 
with child, was murder: But at this day, it is ſaid to be 
a great miſpriſion only, and not murder, unleſs the child 


be born alive, and die thereof, in which caſe it ſeems | 


clearly to be murder, notwithſtanding ſome opinions to 
the contrary. And in this reſpe& alſo, the Common 
law ſeems to be able to the Moſaical, which is as to 
the thus expreſſed ; If men ſtrive and hurt a 
woman with child, fo that her fruit depart from her, 
and yet no miſchief follow, he ſhall ſurely be puniſhed, 
according as the woman's huſband will lay upon him, 
and he ſhall pay as the j determine, and if any 
miſchief follow, then thoſe ſhall give life for life.” 1 


' Hawk. 80. Brac. 121. S. P. C. 21. Bro. Core. 
91. HP. C. 53. 5. 3 2. Bro. Coro. 
68. Dalt. cap. 93. 4 cap. 21. v. 22, 23. 

It ſeems alſo „ that where one counſels a woman 


to kill her child when it ſhall be born, who afterwards 
kills it in purſuance of ſuch advice, he is an acceſſary to 
the murder. 1 Hawk. 80. Dyer 186. 3 Inſt. 51. 
As to what killing ſhall be adjudged of malice prepenſe 
or murder; it is to be obſerved, that any former deſign 
of doing miſchief may be called malice; and therefore 
that not ſuch killing only as proceeds from premeditated 
hatred or revenge — the perſon killed, but alſo in 
many other caſes, ſuch as is accompanied with thoſe cir- 


udged to be of malice prepenſe or aforethought, and 
— murder. 1 Hawk. 8. FKehnge 127. 
Stran. 766. 

And according to this notion, it is thought proper to 
conſider, 1. Such murder as is occaſioned through any 
expreſs purpoſe to do ſome perſonal injury to him who 
is flain in particular; which ſeems to be moſt properly 
called expreſs malice. 2dly, Such as happens in the 


execution of an unlawful action, principally intended for | 


ſome other purpoſe, and not to do a perſonal injury to 
him in particular who is ſlain, in which caſe the malice 
ſeems to be moſt properly ſaid to be implied. 1 Hawk. 
$0. Kelynge 129, 130. | 
As to murder in the firſt ſenſe, ſuch acts as ſhew a 
dire& and deliberate intent to kill another, as poiſoning, 
ſtabbing, and ſuch like, are ſo clearly murder, that there 
are not any queſtions relating thereto worth explain- 
ing : But the caſes which have borne diſpute, have ge- 
nerally happened in the following inſtances. rſt, In duel- 
ling. 2dly, In killing another without any provocation, 
or but upon a flight one. 
the perſon killing pretended to hurt in a leſs degree. 1 
Hawk. 80. | 

As to the firſt inſtance of this kind, it ſeems agreed, 
that wherever two perſons in cool blood meet and fight 
on a precedent quarrel, and one of them is killed, the 
other is guilty of murder, and cannot help himſelf by 
alleging that he was firſt ſtruck by the deceaſed ; or that 
he had often declined to meet him, and was prevailed 
upon to do it by his importunity ; or that it was his only 
intent to vindicate his reputation, or that he meant not 
to kill, but only to diſarm his adverſary : For ſince he 
deliberately en in an a& highly unlawful in defiance 
of the laws, he muſt at his peril abide the conſequences 
thereot. 1 Hawk. 80, 81. 1 Bulff. 86, 87. 2 Bulſt. 
147. Crom. 22. b. 1 Rol. Rep. 360. 3 Bulſt. 171. 
H. P. C. 48. 

And from hence it clearly follows, that if two per- 


 cumſtances that ſhew the heart to be perverſly wicked, is 


muſt ſtill be brought in the proper county. 1 | 


| 


| 


| 


| 


| 


| 


| 


| 
| 


| 


neſs, and accordingly 


| Hawk. 81, 82. Kelynge 55, 61, 131. 
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ſons quarrel over night, and appoint to fight the next 
day; or quarrel in the morning, and agree to fight inthe 
afternoon, or ſuch a conſiderable time aſter, by which, 
in common intendment, it muſt be preſumed that the 
blood was cooled, and then they meet and fight, and one 
kill the other, he is guilty of murder. 1 Hawk. 81. z 
Inſt. 51. H. F. C. 48. Kelynge 56. 1 Lev. 180. 

And wherever it appears from the whole circumſtances 
of the caſe, that he who kills another on a ſudden quar- 
rel was maſter of his temper at the time, he is guilty of 
murder, as if after the quarrel he fall into other dif. 
courſe, and talk calmly thereon ; or perhaps if he has ſo 
much conſideration as to ſay, that the place wherein the 

uarrel happens, is not convenient for fighting; or that 
if he ſhould fight at preſent, he ſhould have the diſad- 
vantage by reaſon of the height of his ſhoes, &c. 1 Hawk. 
81. Kelynge 56. 1 Sid. 177. 1 Lev. 180. 

And if A. on a quarrel with B. tell him that he will 
not ſtrike him, but that he will give B. a pot of ale to 
ſtrike him, and thereupon B. ſtrike, and A. kill him, 
he is guilty of murder; for he ſhall not elude the juſtice 
of the law ſuch pretence to cover his malice. 1 
Hawk. 81. H. P. C. 48. 


In like manner, if B. challenge A. and A. refuſe to 


meet him; but in order to evade the law, tells B. that 


he ſhall go the next day to ſuch a town about his buſi- 
. meet him the next day in the 
road to the ſame town, and aſſault him, whereupon they 
fight, and A. kills B. he is in my opinion guilty of mur- 
der, unleſs it appear by the whole circumſtance that he 
gave B. ſuch information accidentally, and not with a 
deſign to give him an opportunity of fighting. 1 Hatt. 


81. Cro. Cram. 22. 6. H. P. C. 48. 


And at this day it ſeems to be ſetiled, That if a man 
aſſault another with malice frepenſe, and after be driven 
by him to the wall, and kill him there in his own de- 
fence, he is guilty of murder in reſpect of his firſt in- 
tent. 1 Hawk. 81. Crom. 22. b. Dalt. cup. 93. H. 
P. C. 47. Kelynge 58. Mawgridge's caſe?: 

And it hath been adjudged, that even upon a ſudden 
quarrel, if a man be ſo far provoked by any bare words 
or geſtures of another, as to make a puth at him with a 
ſword, or to ſtrike at him with any other ſuch weapon 
as manifeſtly indangers his liſe, before the other's ſword is 
drawn, and thereupon a fight enſue, and he who made 
ſuch aſſault kill the other, he is guilty of murder; be- 
cauſe that by aſſaulting the other in ſuch an outrageous 
manner, without giving him an opportunity to defend 
himſelf, he ſhewed that he intended not to fight with 
him, but to kill him, which violent revenge is no more 
excuſed by ſuch a flight provccation, than if there had 
been none at all. 1 Hawk. 81. Crom. 23. a. ö. Dult. 
cap. 93. Kelynge 61. Mawgridge's cafe. 

But it is ſaid, that if he who draws upon another in 
a ſudden quarrel, make no paſs at him till his ſword is 
drawn, and then fight with him, he is guilty of man- 


flaughter only, becauſe that by negleQing the opportu- 
' nity of killing the other, he was on his Son = na 


condition to defend himſelf, with like hazard to both, 
he ſhewed that his intent was not ſo much to kill, as to 


combat with the other, in compliance with thoſe com- 
3dly, In killing one whom | 


mor: notions of honour, which prevailing over reaſon, 
during the time that a man is under the tranſports of a 
ſudden paſſion, ſo far mitigate his offence in fighting, 
that it ſhall not be adjudged to be of malice prepenſe. 1 


2 Rol. Rep. 


1. | 
And if two happen to fall out upon a ſudden, ard 
preſently agree to fight, and each of them fetch a wea- 


pon, and go into the field, and there one kill the other, 


he is guilty of manſlaughter only, becauſe he did it in 
the heat of blood. 1 Hawk. 82. H. P. C. 48. 3 
Inft. 51. 
And ſuch an indulgence is ſhewn to the frailties of 
human nature, that where two perſons who have for- 
merly fought on malice, are afterwards to all appear- 
ance reconciled, and fight again on a freſh quarrel, it 
ſhall not be preſumed that they were moved by the old 
grudge, unleſs it appear by the whole circumſtances of 
| | the 
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the fat. 1 Hawk. 82. Crom. 23. a. Dalt. cap. 93. 
H. F. C. 49- 1 Nel. Rep. 360. 3 
But the law ſo far abhors all duelling in cold blood, 
that not only the principal who actually kills the other, 
but alſo his ſeconds are guilty of murder, whether the 
fought or not; and ſome have gone ſo far as to , 
that the ſeconds of the perſon killed are alſo equally 
iltys in reſpe& of the countenance which they give 
to their principals in the execution of their purpole, by 
accompanying them therein, and being ready to bear a 
with them : But perhaps the contrary opinion is 
the more plauſible ; for it ſeems too ſevere a conſtruction 
to make a man by ſuch reaſoning the murderer of his 
friend, to whom he was ſo far from many any mil- 
chief, that he was ready to hazard his own life in his 
1 Hawk. 82. H. P. C. 51. Dall. cap. gz. 


N As to the ſecond inſtance of this kind, viz. ſuch mur- 


in killing another without any provoca- 
2 fade ane; it is to be — that 
wherever it appears that a man killed another, it ſhall be 
intended prima facie that he did it maliciouſly, unleſs 
he can make out the contrary, by ſhewing that he did 
it on a ſudden provocation, &c. 1 Hawk. 82. Kelynge 27. 
Alſo it ſeems to be agreed, that no breach of a man's 
word or promile, no treſpaſs either to lands or goods, no 
affront by bare words or geſtures, however falſe or malici- 
ous it may be, and aggravated with the moſt provoking 
circumſtances, will excuſe him from being guilty of 
murder, who is ſo far tranſported thereby, as immediately 
to attack the perſon who offends him, in ſuch a manner 
as manifeſtly endangers his life, without giving him time 
to put himſelf upon his guard, if he kills him in pur- 
ſuance of ſuch aſſault, whether the perſon flain did at 
all fight in his defence or not ; for fo baſe and cruel a re- 
venge cannot have too ſevere a conſtruction. 1 Hawk. 
$2. MKelynge 135. 2 Rol. Rep. 460, 461. Kelynge 
131, Ce. Dalt. cap. 93. Cro. Eliz. 779. Ney 171. 
1 Sid. 277. 1 Levinz 180. Hob. 121. Con. 1 Fon. 


2. 4. 
* if a perſon ſo provoked had beaten the other only 
in ſuch a manner, that it might plainly appear that he 
meant not to kill, but only chaſtiſe him; or if he had 
reſtrained himſelf till the other had put himſelf on his 
guard, and then in fighting with him had killed him, he 
had been guilty of manſſaughter only. 1 Hawk. 82. 

J Age „ 61, 131. : 
1 2 the like offence ſhall he be adjudged guilty, 
who ſeeing two perſons fighting together on a private 
quarrel, whether ſudden or malicious, takes part with 
one of them, and kills the other. 1 Hawk. 82. 
Gr, 136. Cro. Fac. 296. 12 Co. 17. ; 

Neither can he be thought guilty of a greater crime, 
who finding a man in bed with his wife, or being actu- 
ally firuck by him, or pulled by the noſe, or fillipped 
upon the forehead, immediately kills him ; or who hap- 


pens to kill another in a contention for the wall; or in 


the defence of his perſon from an unlawful arreſt ; or in 
the defence of his houſe from thoſe who claiming a title 
to it, attempt forcibly to enter it, and to that purpoſe 
ſhoot at it, c. or in the defence of his poſſeſſion of 3 
room in a publick houſe, from thoſe who attempt to turn 
him out of it, and thereupon draw their ſwords upon 
him; in which caſe the killing the aſſailant hath been 
holden by ſome to be juſtifiable : But it is certain, that 
it can amount to no more than manſlaughter. r Hawk. 
32, 83. II. P. C. 57. 3 ft. 55. Kelynge 137. H. 
P. C. 57. Crom. 27. a. Kelrnge 31. 

Nor was he judged criminal in a higher degree, who 
ſee ing his ſon's noſe bloody, and being told by him, that 
he had been beaten by ſuch a boy, ran three quarters of 
a mile, and having found the boy, beat him with a ſmall 
cudgel, whereof he afterwards died. 1 Hawk. $3. H. 
P. C. 48. Cro. Jac. 296. 12 Co. 87. | 

As to the third inſtance of the kind, viz. fuch*mur- 
der as happens in killing one whom the perſon killing in- 
tended to hurt in a leſs degree; as to which it is to be 
obſerved, that wherever a perſon in cool blood by way of 
revenge, unlawfully and deliberately beats another in 
ſuch a manner that he afterwards dies thereof, he is 


— — 


a * 


| 


| 


| huſband's will and perſuaſion, 


| 


| 


| 


| 
| 
; 
| 


| 


| 
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| guilty of murder, however unwilling lie might have 


been to have gone ſo far. 1 Hawk. 83. Aen. 119. 
Mawgridge's caſe. H. F. C. 49, GO> $09» 32. 
Allo it ſeems, that he who upon a ſudden provocation 
executeth his revenge in ſuch a cruel manner, as ſhews a 
cool and deliberate intent to do miſchief, is guilty of 
murder, if death enſue ; as where the keeper of a park 
finding a boy ſtealing wood, tied him to a horſe's tail, 


and beat him, whereupon the horſe ran away and killed 


him. 1 Hawk. 83. Cro. Car. 131. 1 Jen. 198. 
Palm. 545. H. P. C. 49. | | 
As to the caſes where ſuch killing ſhall be adjudged 
murder, which happen in the execution of an unlawful 
action, principally intended for ſome other purpoſe, and 
not to do a perſonal injury to him in particular who 
happens to be flain, they are as follow. And firſt, Such 


killing as happens in the execution of aa unlawful action, 
| whereof the principal intention was to commit another 


felony ; it ſeems agreed, that wherever a man happens to 
kill another in the execution of a deliberate purpoſe to 
commit any felony, he is guilty of murder; as where a 
perſon ſhooting at tame fowl, with an intent to fleal 
them, accidentally kills a man ; or where one ſets upon 
a man to rob him, and kills him in making reſiſtance ; 
or where a perſon ſhooting at, or fighting with one man 


with a deſign to murder him, miſſes him, and kills an- 
other. 


1 Hawk. 83. Kelynge 117. H. P. C. 46, 50. 
Dult. cap. 93. More 87. | 
And not only in ſuch caſes, where the very act of a 


| perſon having ſuch a felonious intent, is the immediate 


cauſe of a third perſon's death, but alſo where it any 
way occaſionally cauſes ſuch misfortune, it makes him 


guilty of murder; and ſuch was the caſe of the huſband, 


who gave a poiſoned apple to his wife, who eat not 
enough of it to kill her, but innocently, and againſt the 
| | e part of it to a child 
who died thereof; ſuch alſo was the caſe of the wife who 
mixed ratſbane in a potion ſent by an apothecary to her 
huſband, which did not kill him, but afterwards killed 
the apothecary, who to vindicate his reputation taſted it 
himſelf, having firſt ſtirred it about. Neither is it ma- 


terial in this caſe, that the ſtirring of the potion might 


make the operation of the poiſon more forcible than 
otherwiſe it would have been; for inaſmuch as fuch a 
murderous intention, which of itſelf perhaps in ſtrictneſs 
might juſtly be made puniſhable with death, proves now 
in the event the cauſe of the King's loſing a ſubjeQ, it 
ſhall be as ſeverely puniſhed as if it had had the intended 
effect, the miſſing whereof is not owing to any want of 


Kelynge | malice, but of power. 1 Hawk. 84. Plow. Com. 474. 


Co. gr. 
"8. happened to be poiſoned by ratſbane laid in 
order to deſtroy vermine, the perſon by whom he is to 
killed, is guilty of homicide per infortunium only, becauſe 
his intentions were wholly innocent. 1 Hawk. 84. Fl. 
Com. 474. 9 C. 91. 6. 
Alſo if a third perſon accidentally happen to be killed 
by one engaged in a combat with another upon a ſudden 
uarrel, it ſeems that he who kills him is guilty of man- 
| nk only; but it hath been adjudged, that if a juſ- 
tice of peace, conſtable or watchman, or even a private 
perſon be killed in the endeavouring to part thoſe whom 
he ſees fighting, the perſon by whom he is killed, is 
guilty of murder; and that he cannot excuſe himſelf by 
alledging that what he did was in a ſudden affray in the 
heat of blood, and through the violence of paſſion ; for 
he who carries his reſentment ſo high as not only to exe- 


9 


cute his revenge againſt thoſe who have affronted him, 


but even againſt ſuch as have no otherwiſe offended him, 
but by doing their duty, and endeavouring to reſtrain 
him from breaking through his, ſhews ſuch an obſtinate 
contempt of the law, that he is no more to be favoured, 
than it he had acted in cool blood. 1 Hewk. 84. H. 


P. C. 45, 50. 3 Inff. 52. Dalt. cap. 93. Savil 67. 
Kelynge 66. 22 A. 71. 4 Co. 40. 5. 9 Co. 68. Crom. 
25. a. b 


"Yo i hab bees e that If the thind profen 
flain in ſuch a ſudden affray, do not give notice for 


what purpoſe he comes, by commanding the parties in 
the 
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ihe King's name to keep the peace, or otherwiſe mani- 


feſtly ſhewing his intention to be not to take part in the 
quarrel, but to appeaſe it, he who kills him is guilty of 
manſlaughter only, for he might ſuſpe& that he came 
to fide with his adverſary. 1 Hawk. 84 Kelynge 66. 
| As to the ſecond inſtance of this kind, viz. ſuch kil- 
ling as happens in the execution of an unlawful action, 
where the principal deſign is to commit a bare breach of 
the peace, not intended againſt the perſon of him who 
to be ſlain; it ſeems clear, that where divers 
perſons reſolving generally to reſiſt all oppoſers in the 
commiſſion of any ſuch breach of the peace, and to execute 
it in ſuch a manner as naturally tends to raiſe tumults and 
<_ as by committing a violent diſſeiſin with great 
rs of people, hunting in a park, &c. and in ſo doing 
happen to kill a man, are all guilty of murder ; for 
they mult at their peril abide the event of their actions, 
who wilfully engage in ſuch bold diſturbances of the pub- 
lick peace, in open oppoſition to and defiance of the ju- 
ſtice of the nation. 1 Hawk. 84. Savil 67. Moore 
86. Palm: 35. Crom. 24. b. 25. a. HP. C. 47. 
3 Mod. 285. Dyer 128. pl. 60. S. F. C. 17.6. 
Yet where divers rioters, having forcible poſſeſſion of a 
houſe, afterwards killed the perſon whom they bad ejected, 
as he was endeavouring in the night forcibly to regain the 
polſeſſion, and to fire the houſe, they were adjudged 
es manſlaughter only, notwithſtanding they did 
the 


in maintenance of a deliberate injury, 


for this reaſon, e the perſon lain was ſo much in 
fault himſelf. 1 85. Crom. 28. b. H. F. C. 
3 

5 But if in ſuch, or any other quarrel, whether it were 
ſudden or 


| vouring to keep the peace, and ſuppreſs the affray, he 


who kills him 1s guilty of murder; for notwithſtanding | 


it was not his primary intention to commit a felony, yet 
inaſmuch as he in a leſs offence with ſo much ob- 
ſtinacy as to go on in it to the hazard of the lives of thoſe 
who no otherwiſe offend him, but by doing their duty in 
maintenance of the law, which therefore affords them its 
more immediate protection, he ſeems to be in this reſpe& 
equally criminal, as if his intention had been to commit 


= felony. 1 Hawk. 85. H. F. C. 45. Dall. cap. 93. 
. Kelyn. 66. 22 A. 71. 4 Co. 40. ö. 9 Co. 
68. 26. | | 


As to the third inſtance of this kind, viz. ſuch killing, 
as happens in the execution of an unlawful action, the 


— motive whereof was to afliſt a third perſon; it 


clear, that if a maſter maliciouſly intending to kill 
another take his ſervants with him, without acquainting 
them with his purpoſe, and meet his adverſary and fight 
with him, and the ſervants ſeeing their maſter engaged 
take part with him, and kill the other, they are guilty 
of manſlaughter only, but the maſter of murder. P!. 
Com. 100, 101. a. Crom. 23. Dalt. cap. 93. H. P. C. 

1, 32. 

E ori, that if a man's 
ſervant or friend, or even a ſtranger, coming ſuddenly, 
ſee him fighting with another and fide with him, and kill 
the other; or ſeeing his ſword broken ſend him another, 
wherewith he kills the other, he is guilty of manſlaughter 
only. 1 Hawk. 85. Crom. 26. 3. H. P. C. 57. 


Dalt. cap. 94. 1 Roll. Rep. 407 408. + 206. 
EE on : * 


Vet in this very caſe, if the perſon killed were a bailiff, 
juſtice, reſiſted by the maſter, c. in | 


or other officer 
due execution of his duty, ſuch friend or ſervant, &c. 


are guilty of murder, whether they knew the perſon 


oats not. 1 Hawk. 85. Kelynge 67, 
» 07. 

But perhaps it be objected, that in this laſt caſe 
there ſeems to 4 more malice than in the former; 
and ſuch third perſon being wholly ignorant that the 
party killed was an officer, ſeems to be no more in fault 


than if he had been a — 42 r Hawk. 85. 
To this it may be anſw that all fighting is highly 
ſecing 


unlawful, and that he who on 2 ſudden 


engaged in it, 


is ſo far from endeavouring to part them, 
as every good ſubject ought, that he takes part with one 


fights in the quarrel, without knowing 

t, ſhews a high contempt of the laws, and 3 
readineſs to break through them on a ſmall occaſion, ang 
muſt at his peril take heed what he does; and conſe. 
uently might perhaps in ſtrict juſtice be adjudged in the 
— caſes to act with malice, which doth no 


t always 
ſignify a particular ill will againſt the perſon killed, 25 


appears by many of the above-mentioned caſes ; and tho 
— wag be favoured in reſpect of the ſuddenneſs of the 
where both the quarrel and the are pri- 
vate, yet he muſt not expect ſuch inculgence, where the 
fight, in which he ſo raſhly engages, was begun in oppo- 
ſition to the juſtice of the nation, and a perſon happens 
to be killed thereby who d in maintenance thereof, 
and on that account is under its more particular care, 
and may juſtly challenge, that his oppoſers be made ex- 
to deter others from joining in ſuch unwarrantable 
quarrels. 1 Hawk. 85, 86. 1 Sid. 160. Ney 50. 
Plow. Com. 100. 

But if a man ſeeing another arreſted and reſtrained 
from his liberty, under colour of a preſs-warrant or civil 
proceſs, c. by thoſe who in truth have no ſuch authority, 
happen to kill ſuch treſpaſſers in reſcuing the perſon op- 
preſſed, he ſhall be adjudged guilty of manſlaughter only, 
notwithſtanding the injured perſon ſubmitted to them, 
and endeavoured not to reſcue himſelf, and the perſon 
who reſcued him, did not know that he was illegally 


arreſted; for ſince inthe event it appears, that the perſors 


ſlain were treſpaſſers, covering their violence with a ſhew 
of juſtice, he who kills them is indulged by the law, 


which in theſe caſes judges by the event which thoſe who 


engage in ſuch unlawful actions muſt abide at their peril. 
I k. 86. Lelynge 66, 137. Crom. 27. 4. Dent's 
caſe lately adjudged | 

As to the fourth inſtance of this kind, +:z. ſuch kil- 
ling as happens in the execution of an unlawful aQtion, 
whereof the direct deſign was to eſcape from an arreſt, it 
ſeems to be agreed, that whoever kills a ſheriff, or any 
of his officers, in the lawful execution of a civil proceſs, 
as on arreſting a perſon upon a capias, &fc. is guilty of 
murder. 1 Hawk. 86. Dalt. cap. 93. H. F. C. 45. 
Crom. 24. 4. 

Neither is it any excuſe to ſuch à perſon, that the 

s was erroneous, (for it is not void by being ſo) 

or that the arreſt was in the night, or that the officer did 
not tell him for what cauſe he arreſted him, and out of 
what court, (which is not neceſſary when prevented by 
the party's reſiſtance); or that the officer did not ſhew 
his warrant, which he is not bound to do at all, if he 
be a bailiff commonly known, nor without a demand, if 
he be a ſpecial one. 9 Co. 68. Cro. Fac. 280. 9 Ce. 
66. 6 Co. 68. b. 69. a. Cro. Fac. 486. 9 Co. 69. 

Yet the killing of an officer in ſome caſes will be 


manſlaughter only; as, where the warrant by which he 


acts gives him no authority to arreſt the party; as where 
a bailiff arreſts J. S. a baronet, who never was knighted, 
by force of a warrant to arreſt J. S. knight. 1 Hawk. 
86. Cro. Car. 372. t Jon. 346. 12 Co. 49. | 

Where a good warrant is executed in an unlawful 
manner; as if a bailiff be killed in breaking open a door 
or window to arreſt a man; or perhaps if he arreſt one 
on a Sunday fince 29 Gar. 2. cap. 7. by which all fuch 
arreſts are made unlawful. H. P. C. 46. 

As to the fifth inſtance of this kind, viz. ſuch killing 
- happens * the execution - an unlawful action, whereof 

e principal purpoſe was to uſurp an illegal authority; it 
ſeems clear, that if perſons take upon them to — 
to death, either by virtue of a new commiſſion wholly 
unknown to our laws, or by virtue of an unknown juri 
diction, which clearly extends not to caſes of this nature ; 
as if the court of Common Pleas cauſe a man to be exe- 
cuted for treaſon or felony ; cr the Court Martial, in 
time of peace, put a man to death by the martial law, 


both the judges and officers are guilty of murder. 1 Haw. 
86. H. F. C. 46. ; 


But 


00 


But where perſons act by virtue of a commiſſion, which 
if it were ſtrictly regular would undoubtedly give them 
full authority, but happens to be defective only in ſome 

vint of torm, it ſeems that they are no way criminal. 

As to the ſixth inſtance of this kind. viz. ſuch killing 


as happens in the execution of an unlawful action, where 
no miſchief was intended at all, it is taid, that if a perſon 
happen to occaſion the death ot another, in adviſedly doing 
any idle, wanton action, which cannot but be attended 
with the manifeſt danger of ſome other ; as by riding 
with a horſe known to be uſed to kick among a multi- 
tude of people, by which he means no more than to di- 
vert himſelf by putting them into a fright, he is guilty 
of murder. 1 Hawk 87. 4 
Alſo it has been anciently holden, that if a perſon not 
duly authorized to be a phyſician or ſurgeon, undertake 
2 cure, and the patient die under his hand, he is guilty 
of felony ; but in as much as the books wherein this opi- 
nion is holden, were written before the ſtatute of 23 H. g. 
| which firſt excluded ſuch felonious killing, as may be 
called wilful murder of malice 


ling ſhall be ſaid to be of malice prepenſe, within the in- 


tent of that ſtatute ; however, it is certainly highly raſh | 


and preſumptuous for unſkilful perſons to undertake mat- 
ters of this nature; and indeed the law cannot be well too 
ſevere in this caſe, in order to deter ignorant people from 
endeavouring to get a livelihood by ſuch 


1 which 
cannot be followed without the manifeſt hazard of the 
lives of thoſe who have to do with them : But ſurely | 


2 charitable endeavours of thoſe gentlemen who ſtudy 
to qualify themſelves to give advice of this kind, in order 
to aſſiſt their poor neighbours, can by no means deferve 
ſo ſevere a conſtruction from their happenirg to fall into 
ſome miſtakes in their preſcriptions, trom which the moſt 
learned and experienced cannot always be ſecure. 
Haw. $7. S. FP. C. 16. b. Pult, 32. 6. Crom. 27. 
43 Ed. 3. 33. 6. Fitz. Cron. 163. See Dalt. cap. 93. 

The principal in murder is ouſted of clergy in all caſes, 
and the acceſſary before is alſo ouſted of clergy in all caſes; 
but the acceſſary after is in no caſe ouſted of clergy. 
2 Hale's H. 344- | | 

By tat. 1 Ed. 6. c. 12. ſed. 13. All wilful killing by 
poiſoning of any perſon, ſhall be adjudged wilful murder 
of malice prepented. 

Stat. 21 Fac. 1. cap. 27. ſe. 2. If any woman be 
delivered of an iſſue, which being born alive ſhould be a 
baſtard, and ſhe endeavours privately, either by drown- 
ing, or ſecret burying thereof, or any other way, fo to 
conceal the death thereof, as that it may not come to 
light whether it were born alive or not; the ſaid mother 
ſhall ſuffer death as in caſe of murder, except ſuch mo- 
ther can make proof by one witneſs that the child was 
born dead. 

Continued indefinitely by 3 Car. 1 cap. 4. and 16 Car. 
I. cap. | 

_ Geo. 2. cap. 21. Where any perſon ſhall be fe- 
loniouſly ſtricken or poiſoned upon the fea, or at an 
place out of England, ard ſhall die of the fame in Eng- 
land; or whete any perſon ſhall be felonioully ſtricken or 
poiſoned within England, and ſhall die of ſuch ftroke or 
poiſoning upon the ſea, or out of England, an indictment 
thereof found by jurors of the county in England, in 
which ſuch death, ſtroke or poiſoning ſhall happen, whe- 
ther it be found before any coroner upon view of ſuch 


who ſhall have authority to inquire of murders, ſhall be 
effectual, as well againſt the principals as the acceſſo- 
rics, as if ſuch ſtroke or poiſoning and death, and the 
offence of ſuch acceſſories, had happened in the ſame 
county; and every ſuch offender ſhall have the like de- 
fences (except challenges for the hundred) as if ſuch 
ſtroke or poiſoning and death, and the like offence of 
ſuch acceſſories, had happened in the ſame county where 
ſuch indictment ſhall be found. 

By ſtat. 25 Ges. 2. cap. 37. ſect. 1. All perſons found 
guilty of wilful murder, ſhall be executed according to 


law, on the day next but one after ſentence paſſed, 
Vor. II. Ne. 99. 


ö 


ö 


penſe, from the benefit 
of clergy, it may be well queſtioned, whether ſuch kil- 


N 


: 
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unleſs the fame happen to be Sunds;, and in that cate or 
the Monday ſollow ing. 

Sect. 2. The body of ſuch murderer ſhall, it ſuc h 
conviction and execution be in Middleſex, cr the city of 
London, or the liberties thereot, be immcdiately conver cd 
by the ſheriff or ſherifts, or their deputy and their officcre, 


to the hall of the ſurgeons company, or ſuch place a: 


the ſaid company ſhall appoint, and be delivered to tuch 
perſon as they thall ap point, who ſtall give to the therift 
or his deputy a receipt for the lame ; and the body ſo de- 
livered ſhall be dillected and anatomized by the taid ſur- 
geons, or ſuch perſcn as they ſhall appoint: And in cate 
luch conviction and execution be in any other coun- 
ty or place in Great Britain, the juſtice of atlize, cr 


other proper judge, ſhall award the jentcnce to be put in 


executinn the next day but one after ſuch convidion, 
(except as before excepted) and the body of ſuch mur- 
derer ſhall in like manner be delivered by the ſherit, or 
his deputy and his officers, to ſuch ſurgeon as fuck judge 
ſhall direct. | 

Set. 3. Sentence ſhall be pronounced in open court 
immediately after the conviction of ſuch murderer, aud 
before the court proceed to any other buſineſe, unleſo the 
court fee cauſe for poſtponing the tame ; in which ſen- 
tence ſhall be expreſſed not only the uſual judgment oi 
death, but alſo the time for the execution thereof, and 
the marks ot infamy hereby directed, in order to impreſs 
2 juſt horror in the mind of the offender, ard on the 
minds of ſuch as be preſent, of the heinous crime ot 
murder, 


Seft. 4. After ſentence pronounced, in caſe there ap- 


pear rea!onable cauſe, it ſhall be lawtul for ſuch judge, 


before u hom ſuch criminal ſhall have bcen ti ied, to ſtay 


the execution at his diſcretion, regard being had to th 


intent of W "EPS . 

Sed?. 5. It ſha in the power of any ſuch judge to 
appoint as body of ſuch criminal to * — — 
but in no caſe the body of any murderer ſhall be buried, 
unleſs after ſuch bodv has been anatomized ; and every 
ſuch judge ſhall direct the {ame cher to be diſpeſed of 
as aforeſaid, to be anatomized, or is be hung in chains. 

Sea. 6. After conviction and judgment, & gaoler 
to whom ſuch criminal ſhall be delivered ſhall conti ne 
ſuch prifoner to ſome cell, or ſafe place within the priſon, 
ſeparate from the other priſoners; and no perion, except 
the gaoler or his ſervants, ſhall have acceſs to ſuch pri- 
ſoner, without licence under the hand of ſuch judge be- 
fore whom ſuch offender was tried, or under the hand 
of rhe ſheriff or under-ſheriff. | 

Scet. 7. In cate ſuch judge ſee cauſe to reſpite the 
execution, he may releaſe any or all the reſtraints or regu- 
lations herein directed to be obſerved by the gavler, by 
licence in writing ſigned. 

Sed. 8. After ſentence, and until execution, ſuch 
offender ſhall be fed with bred and water only, (except 
in caies of receiving the Sacrament of the Lord's Supper, 
and except in caſe of any violent ſickneſs or wound, in 
which caſe ſome known phyſician, ſurgeon or apothe- 
cary, may be admitted to adminiſter neceſſaries; the 
Chriſtian and Surname of ſuch phyſician, &c. and his 
place of abode, being firſt entered in the books of ſuch | 
priſon); and in caſe ſuch gaoler offend againſt or ne- 
glect to put in execution any of the directions hereby 
enacted, he ſhall forfeit his office, and he fined 20 5. 


and ſuffer impriſonment until the fame be paid. 
dead body, or before juſtices of peace, or other juſtices | 


Seel. 9. If any perſon ſhall by ſerce ſet at liberty, or 


reſcue or attempt to reſcue, or ſet at liberty, any perſon 
out of priſon, committed tor or found guilty of murder, 


or reſcue, or attempt to reſcue any perion convicted of 
murder, going to execution, or during execution, he ſhall 
be deemed guilty of fciony, and ſhall ſuffer death without 
benefit of clergy. 

Seft. 10. If any perion after execution, by force re!- 
cue, or attempt to reſcve the bod of ſuch offender out 
of the cuſtody of the ſheriff, or his officer, during the 
conveyance of ſuch body to any of the places hereby di- 
reQed, or from the compuny of turgeuns, or their fer- 
vants, or from the houle ot any furgevy here the lame 
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is depoſited; every perſon ſo offending ſhall be deemed 


guilty of felony, and be liable to be tranſported to ſome 


of his Majeſty's colonies in America for ſeven years, and 
be ſubject to the like puniſhment and conviction, in 
cale of return into Great Britain within the ſaid ſe- 
ven years, as others felons. | | 

Secl. 11. Nothing herein ſhall extend to repeal or alter 
ſo much of 11 Ges. 1. cap. 26. as relates to the ſuſpen- 
ſion of the execution of perſons convicted of capital of- 
fences in Scatland, for the reſpective times in the ſaid 
act mentioned. 


The body of ſuch criminal to be bung in chains. See 


3 meeting of the judges to conſider of this act, 
there was ſome doubt whether hanging in chains might 
ever be made part of the ſentence; but on debate it was 
agreed by nine judges, that in all caſes within the act, 
the judgment for diſſecting and anatomizing only ſhould 
be part of the ſentence: And if it ſhould be thought 
adviſeable, the judge might afterwards direct the hanging 

in chains by ſpecial order to the ſheriff, purſuant to the 
power given by this clauſe. Faſter's Crown Law 107. 
See MurDER, TRIAT, TREASON. 

HOMINA'TIO. Domeſday, tit. Northampton Sockmanni 
de Riſden, — Idcirco epiſcapus clamat Hominationem earum. 
it ſignifics the muſtering of men; alſo the doing of ho- 
mage. Ceawvell, edit. 1727. 

HOxINE CAPTO IN WITHERNAMIUM, Is a 
writ to take him that hath taken any bondman or woman, 
and led him out of the country, ſo that he or ſhe cannot 
be replevied according to Law. Reg. Orig. fol. 79. See 
V. 1THERNAM. ; bo 

HOMINZ ELIGENDO AD CUSTODIENDAM 
PECIAM SIGILLI PRO MERCATORIBUS EDI- 
II, Is a writ directed to a corporation, for the choice of 
a new man to keep one part of the ſeal, appointed for 
ſtatutes merchant, when the other is dead, according to 
the ſtatute of Afon-Burnel. Reg. of Writs, fol. 178. a. 

HOMINE REPLEGIANDO, Is a writ to bail a 
man out of priſon: In what caſes it lies, fee F. N. B. 

Fol. 6. Reg. Orig. fol. 77. 
When one conveys away ſecretly or keeps in his cuſtody 


another man againſt his will; then upon oath made thereof, 


and a petition to the Lord Chancellor, he will grant a 
writ of replegiari facias, with an alias and pluries, upon 
which the ſheriff returns an e/:ngatus, and thereupon iſſues 
out a capias in withernam, made by the filazer, and when 
he is thereupon taken, the ſheriff cannot take bail for him: 
But the court, where the writ is returnable may, if they 
think fit, grant an habeas corpus to the ſheriff to bring 
him into court, and bail him, or elſe remand him. 
I & 4 & , JE | 

A bomine replegiando cannot be brought either by the 
wife herſelf, or by her prochein amy againſt her huſband ; 


and the nature and proceedings in the writ ſhew it to be | 1 


ſo. Paſch. 1718. Ch. Prec. 492. Atwood v. Atwoed. 


Habeas corpus was returned, that V. was in cuſtody 


by capias in witbernam. The caſe was, That upon a 


bomine replegiands, the ſheriit returned an inquiſition, | 
finding that the party was eloign'd ; whereupon a wither. | 


nam iſſued, returnable Ofab. Martini, which was not 
yet come; but the defendant was taken upon it. It was 
objected, that he could not be baited upon the withernam; 


for that it was an exccution, and he had no day in| 


court, and the plaintiff could have a new withernam:. 


That which ſeemed to be the ſenſe of the Chief Juſtice, 


to which the reſt agreed was, (among other things) that | 


after el;ngata returned, and withernam alſo awarded, the 
defendant is not concluded to plead nan cepit to the action, 
becauſe he can not falſify the return, and that upon pleading 
non cepit he ſhall be bailed. And they diſliked ti: e caſe 
in Raym. 474. and the Lord Gray's cafe. Skin. 61. but 
affirmed the caſe in the Regiſter 79. a. and cited Reit. 
71. 4. 
hereby the ſuppoſal of the writ is denied, and ballanced, 
and the matter ſtands indifferent, according to the rule of 
bailing laid down by Lord Cate, upon Weſim. 1. cap. 15. 
The court held, that there might be a new withernam ; 


F. N. B. 74. adding this farther reaſon, that | 


| 
| Ec. 
for the bail muſt be in a {um certain with condition, | 
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that he appear de die in diem, and if judgment be apair 

him, that he render his body in — ibidem _ 

ſurus quonſque he render the party, and permit him to go 

at large; and therefore if he be rendered, he is in cuſtody 

as before; and the court held, that before the withernam 

returned, the defendant cannot be bailed. 2 Salk. 581. 
Mich. 12 W. 3. B. R. Mer v. Watts. 

The defendant pleaded in abatement, want of addition 
in the pluries, as to place, vill or hamlet. The plaintiff 
demurred ; Helt. Ch. 4 at firſt, inclined ſtrongly, that 
the plen was good, and would diſtinguiſh this from other 
writs of replevin ; for here, he ſaid, the proceſs of out- 
law ry iſſues immediately upon the pluries homine replægi- 
ando, which he affirmed to be a withernam in itſelf; but 

in a common replevin, the proceſs of outlawry is not upon 
the pluries replegiari, but upon the capias in withernam, 
which iſſues upon the ſheriff*s return of averia elongata 
| upon the pluries; and upon the ſheriff*s ſpecial return of 
* _ in —— that is, upon his return of nulla 
ona on the withernam, a capias ſhal inſt the perſon 
and ſo to outlawry. But by Rel J. There is 50 dl 
ference; for in both caſes, the proceſs of outlawry is upon 
the witbernam, and not upon the original writ; for in a 
homine re ple giando, there ſhall go no withernam "till return 
of the b:mine replegiando; and as the firſt withernam in 
common replevin muſt be de averiit, fo the firſt in a 
bomine replegiands ſhall be of the perſon; and at another 
day the whole court awarded a reſpondeas ouſter ; for pro- 
 cels of outlawry lies in a bomine replegiands, yet there 
' ought not to be any addition. For the pluries, on which 
| we hold plea here, is not the original in replevin; but 
the original writ of replevin is it, which writ is vicantiel; 
ſo if the replevin be removed by rccordare, tho? upon 
' withernam thereon there will lie proceſs of outlawry, yet 
there is no addition according to the ſtatute ; ſo that it is 
not the original, and therefore out of the ſtatute. 2. 
There being no addition to the firſt replevin, the pluries, 
(which indeed is the original to us) muſt have none; 
| becauſe it muſt not vary from the firſt writ. And Poxwel 
ſaid, that there never is any addition to a writ that is 
vicontiel. 6 Mod. 84. Mich. 2 Ann. B. R. Lord Banbury 
v. Wood. See 14 Vin. Abr. tit. Hamine replegiands. 
HOM INES, A ſort of feudatory tenants. They claimed 
a privilege of having their cauſes and perſons tried only 
in the court of their lord. When Gerard de Camvil in 
5 R. 1. was charged with treaſon and other high miſde- 
meanors, he pleaded, that he was Homo comitis Jehannis, 
and would ſtand to the law or juſtice of his court. Pa- 
rechial. Antiguit. p. 152. | | 

HOMIPLAGIUM, Is uſed in the laws of Hen. t. cap. 
80. for the maiming a man. Si quis in doma vel curia 
Regis fecerit bomicidium vel homiplagium. 

HOMSTALF, A home: ſtall, or manſion-houſe. As 
in a charter granted about the 5 Edw. 1. Cowell, edit. 


727. 
HOND-HABEND, (from the Sax. Bond, hand, and Ba- 
bens, having, ) Signifies a circumſtance of manifeſt theft, 
vhen one is apprehended with the mainar or mainover, i. e. 
the thing ſtolen in his hand. Bractan, lib. 3. tract. 2. cap. 
8, 32 F 35. who alſo uſes hand-berend in the ſame _ 
ſenſe, /c. Latro manifeſius. See Haxp-Hantx. So in 
Fleta, lib. 1. c. 38. Furtum manifeſtum eſt ubi aliquis la- 
tro deprebenſus ſeiſitus de aliqus latrocinis hand-habbind, 67 
back-berinde, & inſecutus fuerit per aliquem cujus res illa 
fuerit, que dicitur ſueborgb, & tunc licet 3 rem 
ſuam petere criminaliter ut furatum. 

It alſo ſignifics the right which the lord hath of deter- 
mining this offence in his court. 
| HONEY, The penalty of corrupting it, or ſelling it in 

veſſels wanting meaſure. Stat. 23 El. c. 8. ſ. 4. 
HONOUR, Is, beſides the general ſignification, uſed 
eſpecially for the more noble fort of /eignrories, on which 
other interior lordſhips or manors depend, by performance 
of ſome cuſtoms or ſervices to thoſe who are lords of 
them; (though anciently Van and barana ſignified the 
ſame thing.) Uti manerium plurimis gaudet (interdum 
ferdis, "og plerumque) tene mentis, conſuetudinibus, ſerviciit, 
ta honor plurima camplectitur maneria, plurima 


feeda militaria, plurima regalia, &c. dictus etiam olim eff 
| beneficium 


H ON 
2u feodum regale, tentuſque ſemper a rege in 
— The manner of creating theſe honours 


may in part be collected out ot the 
38. where Ampthil, Graf- 


beneficium 
cupite. Spe 8 
by act of parliament, 
ſtatute of 33 Hen. 8. c. 37, 
ten and Hampton Court, are made honours. And by 37 
Hen. g. cap. 18. the King is impowered by letters patent 


to erect four ſeveral honours, viz. Weſtminſter, Kingſlon 
up:n Hull, St. Oßytbe, and Donnington, and as many other 
Honours as he will. In reading ſeveral approved authors 
and records, the following are obſerved to have been 
likewiſe honours, viz. The honours of Wigmore, Lancaſter, 


2 (formerly Pevenſey,) Clare, Tickhill, V. allin>ford, | 


attingham, Bolzine, Weſt and Eft Greenwich, Bedford, 
Berkbamſtead, Plimptin, Crevecure, Haganet, Windſor, 
Beaulieu, Peverel, Skiptin, Wirmgay, Clun, Raleigh, 
Montgomery, Huntendon in Herefordſbire, Eye, Barnard's 
Caſtle, Glouceſter, Arundel, Tremanton, Richard's Caſtle, 


riſt-Church, Hewveyngham, Cockermouth, Bullinbroke, | 


Stafford, Barnſtable, Wherwelton in Jari ſbire, Strigul, Tat- 

s, Wert, 
Themy, Oakhampton (had 92 knights- fees 1 to its) 
Grentmeſnel, Egremend, Oxford, Lincoln, Abergaveny, 
Dudley, Tamworth, Mowbray, Webley, Bononiu, Middle- 
ham, Hawerden Caſtle, Dader-Cuſtle, (Trin. 33 H. 1. Linc. 
46.) Cariſbroke, (Eaſt. 9. Edw. 1.) Clifford Caſtle, King- 
ton, Fallingbam, Leiceſter, Hinkley, Whitchurch, Hertford, 
Newelne, Cheſter, Livctot, Pickering, Maidſton, Tutte- 
bury, Warwick, Breckmck, Brember, Halten, Gowher ; 
for John de Maubray in Ew. 3. wrote himſelf Dominus 
Inſulæ de Hoxbolm de honoribus de Gawher & Brember. 
And in a charter of 15 Hen. 3. 1 find mention of the 
honours of Kaermardin, Cardigan and Glamorgan. Cowell, 
edit. 1727. 


When the King grants an honour with appurtenances, | 


it is more high than if a manor was granted with the 


appurtenances; for to an honour, by common intend- | 


ment, appertain franchiſes, and by reaſon of thoſe li- 
berties and franchiſes, it is called an honour. In Itinere 


in the time of Ed. 3. Roll. 15 1. Scroop. For a manor | 


and honour are not of one condition. 


franchiſes. 1 Bulſ. 197. Paſch. 10 Jac. The King v. 
Levett. | | 

The King cannot create an honour, but by a& of 
_ parliament ; fer tot. cur”. 1 Bulf. 196. Paſch. 10 Fac. 
The King v. Levett. 


The King granted to a ſubject a great manor, called | 


An Honaur, and paſſed it by the name of An Honour ; 
and well. Fenk. 277. pl. gg. | | 

King Richard the Second created Ralph Nevill Earl 
of Weſimarland, to him and his heirs males of his body, 


which honour deſcended to Charles N-vill, Earl of e- 


morland, who was attainted of treaſon ; adjudged, that a 
name of dignity or honour may be intailed upon one and 
the heirs males of his body, and that ſuch an intail is 
within the ſtatute De donig, becaule it concerns land; 
for every Earl, Cc. is created of ſome place; that ſuch 
a dignity may be forfeited at Common law, (for 'tis an 
ancient office) that is, it may be forteited upon an at- 
tainder for treaſon, and this by a condition in law, an- 
nexed to the dignity ; for his office is Ad canſulendum re- 
gem tempore pacis & deſcndendum tempare belli, therefore 
he forfeits it when he takes counſel or arms againſt the 
King; and if ſuch a dignity had not been forfeitable at 
Common law, 'tis now fortcited by the ſtatute 26 Hen. 
8. cap. 13. by the word hered:tatem, for a dignity is an 
bereditatem. 7 Rep. 33. Nevill's caſe. 


It is illegal to purchaſe honour, (as a Dukedom) for | 


money. Fern. 5. Paſch. 16$1. E. of Kingſton v. Lady 
Eliz. Pierepoint. 
At this day the Carl of Arundel only hath his Earldom 


by preſcription, the beginning of which is time out of | 


mind, not within the memory of any one; ſo that his 
Earldom is the moſt ancient in the realm. 1 Bulſ. 196. 
The King v. Leyett. 
HONOUR-COURTS, Are courts held within the Ha- 
nours aforeſaid, mentioned 33 Hen. 8. 37.and 37 Hu. 8. 18. 
And there is a court ot honour of the Earl Marſhal 
of England, c. which determines diſputes concerning 


(Rot. Pipz 31 Hen. 2.) C:rnayls, Caudicat, 


| 
| 
| 


| 


d 
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preccdeney and points of honour. See Corgrart:, 
CourT or Cu A y v. 


dent to Gr eanty, and annexcd commonly to fore 
bonour. ar, 2. cap. 29. 

NTFONGENE'L HEF. Cum cnmibus aliit liber- 
tatibus, 2 hontfongenethet i retento. Cliarta 


Wil. Comitis Mareſialſci. In Man. Angi. 1 far. f. 724. 
This ſhould have been written Hendſangeneth ,, and ſig- 
niſies a fbieſ, taken with bendbubend, i. e. having tlie 
thing ſtolen in his hand. Cxvell, edit. 1727. 
HOPCON, Signifies a valley in Domeiday-book ; fo 


too do hape, bawgh and bowgh. Cowell, edit. 1727. 


HOPS AND HOP-BINDS, Penalty on importing or 


uſing corrupt hops, 1 Fac. 1. c. 18. 


Hops imported, what duties to pay, 2 . MI. ſc/. 
2. c. 4. ſeit. 10. 9 Ann. cap. 12. 

Made perpetual, and part of the aggregate fund, by x 
_ 4 «* 2 

at fees payable to Cuſtom- houſe officers for ho 

brought to 1 r Ann. T 1. c. - 

Duties of thole of Britiſh growth to be under the ma- 
nagement of commiſſioners ot exciſe, 9 Au. c. 12. /. 5. 

No bitter to be uſed in brewing but hops, 9 Inn. c. 
12. ſed. 24. | 

Foreign hops not to be imported in Irc/znd, g Ann. 
c. 12. 1 Ces. 1. c. 12. ſet. 6. 

Money lent on hop duties how repaid, 1 Ces. 1. fl. 2. 
e. 24. 7 Ges. 8. But. 2. c. . fedt. 37. | 

The drawback on hops exported to Trcla:d taken olf, 
6 Ges. 1. c. 11. /. 40. | 

Planters to give notice of the time of bagging, 6 Ces. 
2. 6. . fecÞ. 28. | 

No hops to be imported into. Ire/and from other par: 
but Great Britain, 5 Geo. 2.c. 9. | h 

Landing foreign hops before duty paid, hops to be 
burnt, and ſhip torfeited, ) Ges. 2. c. 19. 

Penalty on ſophiſticating hops, 7 Ges. 2. c. 19. / 2. 

Damages to be made good, as by 9 Ges. 1. c. 22. 


| Cutting hop-binds, 10 Ces. 2. c. 32. ſed. 4. 
An honour ought to conſiſt of lands, liberties and | 


By ſtat. 6 Ges. 2. c. 37. ſed. 6. unlawfully and mali- 


| ciouſly cutting hop-binds is made felony withcut be- 


nefit of clergy. 


HORA AURORE. The day-bell, or morning-bell, 


or what we now call the four 9'c/ack-bell, was called bora 


aurare as our eight à clack-bell, or the bell in the even- 
ing, was their ignitegium, or coverfeu. Cowell, edit. 1727. 

HORDF RA, A treaſurer, from the Sax. Hard, Theſau- 
rus. Et quicungus Hordera regis vel fræpęſitus furi conſen- 


 taneus erit. Leg. Adelſtan. cap. 2. apud Brompton. From 


whence we derive the word Ford. Cirvell, edit. 1727. 
HORDERIUM, A heard, a treaſure, or repoſitory. 
As in the laws of King Canute, c. 104. Sed ſuum horderium, 
quad dicere paſſumus diſpenſam, & ciſtam ſuam, trage, id 
eſt ſcrinium ſuum, debet ipſa cuſiedire. Cowell, edit. 
1727. 
HORDEUM PALMALE. Hec indentura teſtatur, 


quod Rab. Beuufitæ. dedit—unam virgatam terre in Cilling- 


ö 


| 


bam, r-dd. inde qualibet anus ad feſtum F. Mich. quatur 


Buſſellot ordei palmalis firme juxta melius protium per dv.95 


denurios in quarterio, Cc. Dat. 43 Fd. 4. penes Alins!:n 


Hiynter arm. Doubtleſs this is meant of beer-barley, 


which in Nzrfel& is called ſprat-barley, and baitledore- 
barley ; and in the marches of Þ ales, cymrid;c, it being 
broader in the ear, and more like a hand than the common 
barley, which in old deeds is called Fordeum quadrage/;- 
male, Covell, edit. 1727. 

HORNEBEAME POLE.FNGERS, Are trees fo 
called, that have been uſually lopped, and are about 
twenty years growth, and therefore not tithable. Pl:wden, 


fol. 407. S2by*s cale. 


HORNEGELD, Is a compound from the Sn wor! 
horn, cornu, and gell, ſolutia, ſignifying a tax within a 
foreſt, to be paid for horned beats. Cramp. Jud. 195. 
And to be free thereof is a privilege granted bv the King 
unto ſuch as he thinketh good. [dem 141d, Raſtuli in 
his Expoſition of Words, Duietum eſſe de omni collections 
in fereſta de beſlits cornutts aſſeſſ. 4 Inſt. fol. 369. F* 

int 


H O R 


fint quieti de omnibus geldis, E danegeldis, & valgeldis, & 


ſenegeldis, & horngeldis, c. Diploma H. 3. canonicis Sy | 


montalibus de Semplingham. Cowell, edit. 1727. See 
SUBSIDY. | x 
HORN WITH HORN, or HORN UNDER 
HORN, The iſcuous feeding of bulls and cows, or 
all borned beaſts, that are allowed to run together upon 
the ſame common. As in the conſtitution of Robert, Bi- 
ſhop of Durham, 1276. Similiter de decimis que de waccis 
unt ſtatuendum duximus, quod ubicunque fuerit re- 
ceptaculum ear um, licet in vicints arochiis * horn, 
ſecundum licam linguam, paſcua ant, ili remaneat 
tota —_— fuerit — — Spelman. 
To which may be added, that the commoning of cattle 
horn with born, was properly when the inhabitants of ſe- 
veral pariſhes let their common herds run upon the ſame 
open ſpacious common, that lay within the bounds of ſe- 
veral pariſhes, and therefore that there might be no diſ- 
pute upon the right of tithes, the biſhop ordains, that the 
cows „ t to the miniſter of the pariſh 
where the owner lived, &c. Cowell, edit. 1727. 
HORNERS. Horners wares ſhall be ſearched, 4 Ed. 


c. c. 14. 
HORS DE SON FEE (Fr. 5. e. out of his fee) Is an 


of certain land, by him that nds to be the lord, or 
for ſome cuſtoms and ſervices : For if the defendant can 
prove the land to be without the compaſs of bis fee, the 
action falls. Cowell. cactus 
In treſpaſs quare clauſum fregit, and taking his goods, 


the defendant juſtified by command of the lord of the | 


manor, of which the plaintiff held by fealty and rent, and 
for yment thereof he took them nomine diſtriatio- 
nie. The plaintiff replied, that the locus in quo is extra, 
abſque bec that it is infra feodum; defendant demurred 
tally, becauſe the plaintiff, pleading bort de ſon fee, 
have taken the tenancy upon him, and cited g 
. Bucknal's caſe, 22 Hen. 6. 2, 3. Kelw. 73. 14 
* pl. 13. 1 Inft. 1. b. where this is given as a rule 
dy my Lord Cale. It was by the counſel for the 
intiff, that in all caſes of aſſiſe hors de ſon fee is no 
Plea without taking the tenancy upon him; but other- 
wiſe in treſpaſs, in which never was any ſuch thing ob- 
jected; for what tenancy can the plaintiff take upon 
him? He cannot ſay, that he is tenens liberi tenementi ; 
for this is a bare action of treſpaſs, in which though the 
png is not ſo formal, yet it will do no hurt; for 
it been extra fecdum, without the traverſe, it had 
been good enough, and of that opinion was the court in 
the following term, and judgment for the plaintiff (ab- 
ſente Scroggs);, and the Chief Juſtice ſaid, that the rule 
laid down 1 Inff. 1. J. viz. that there is no pleading 
bors de ſon fee, without taking the tenancy upon him, 
is to be intended in caſes of aſſiſe, and that ſo are all the 
caſes he there cites for proof of that opinion, and there- 
fore is ſo to be underſtood ; but this is an action of treſ- 
paſs brought upon the poſſeſſion, and not upon the title. 
2 Mad. 103, 104. Trin. 28 Car. 2. C. B Sherrardv. 
Smith. See 14 Vin. Abr. tit. Hors de ſon fee. 
HORSE-BREAD. Innkeepers ſhall not make horſe- 


bread, 13 Ric. 2. ff. 1. c. 8. 4 Hen. 4. c. 25. 21 Fac. 1. 
c. 21. Permitted to bake hork — . 32 Hen. g. c. 41. 


HORSES. Tranſporting of horſes reſtrained, i 1 Hen. 


7. c. 13. 22H.8.c.7. 1 El. 6. c. 5. 


Owners of parks obliged to keep able breeding mares, 


27 H. g. c. 6. 
Northern counties excepted, 27 H. 8. c. 6. ſer. 5. 
The aſſiſe of horſes allowed to be kept upon commons, 


32 H. 8. c. 13. altered to the iſle of Ely, &c. by 8 E. 


c. 8. and Cornwall, 21 Fac. 1. c. 28. ſed. 12. 
4 r trotting horſes every one ſhould 
» 33H. . 5. | | 
Penalty of exporting horſes without licence, 1 Ed. 6. 


5. 

How horſes ſhall be tolled, and ordered in fairs, 2 U 
3 Ph.& M. c. 7. 31 Bc. 12. | 
The exception of horſes to be exported for the 
owners uſe, in 1 E. 6. c. 5. repealed 5 Hi. c. 19. 


t. 


1 0 
Size of horſes to be paſtured in the fens, 8 El. c. g. 
fert. 2. | 
l How hor ſes ſhall be fold in fairs, 31 El. c. 12. 
The owner of a ſtolen horſe fold in a fair, may have 
him again, paying the price within ſix months, 31 E.. 
c. 12. ect. 4. | 
Exportation of horſes permitted, and the duty on them 
aſcertained, 22 Car. 2. c. 15. ſet. 8. 
Horſes in Hackney coaches to be 14 hands, 9 Aun. 
c. 23. ſet. 4. 
ries at races to be entered by the owners, 13 Ges, 
2. c. 19. | 
Horſe-racing for plates under 501. or with hotſes 
carrying ſmall weights, prohibited, 13 Geo. 2. cap. 19. 
ys | 


2. 
Horſes may run for the value of 50 J. with any weight, 
and at any place, 18 Geo. 2. c. 24. ſed. 1 1. ah | 
For other matters, ſee Car TIER, Fairs Ax D Max- 
KETS, Felonies without Clergy, (under FELONY) tit. 4 
| cefſaries and Hor ſe-ſtealing. | 
HORSES HIRED. AXQtion on the caſe lies for abuſing 
2 horſe hired, by immoderate riding, &c. And a difference 
has been made in our law betwixt hiring a horſe and bor- 
rowing one to go a journey; for in the firſt caſe, the 
party may ſet his ſervant, Ac. upon the horſe, but not 
in the ſecond. 1 Med. 210. 
\ HORSES FOR THE KINC'S SERVICE. None 
ſhall take the horſe of any perſon to ſerve the King with- 
out the owner's conſent, or ſuſſicient warrant ; on pain 
of impriſonment, Fc. Stat. 20 Ric. 2. c. 3. 
HORSE-RACES. See Hoksts. 
HORSTILERS. See HosTEtLts. 
4 HOSPFS GENERALIS, A great chamberlain. Du 
refne. 

OSPITALLERS, (Heſpitalarii, Were the knights 
of a religious order, fo called, becauſe they built an ho/preal 
at Jeruſalem, where pilgrims were received. To theſe 
Pope Clement the Fifth transferred the 'Templars, which 
order, by a council held at Vienne in France, he ſuppreſſed, 
for their many and offences. The inſtitution of 
their order was firſt allowed by Pope Gelaſus the Second, 
anno 1118. and confirmed here by parliament, and had 
many privileges granted them, as immunities from pay- 
ment of tithes, &c. You ſhall find their privileges re- 
ſerved to them by Magna Charta, cap. 37. and you ſhall 
ſee the right of the King's ſubjeQs vindicated from the 
 uſurpation of their juriſdiction, by the ſtatute of Weſtm. 2. 
cap. 43. Their chief abode is now in Malta, an iſland 
given them by the Emperor Charles the Fifth, after they 
were driven from Rhodes by Solyman the Magnificent, 
Emperor of the Turks ; and for that they are now called 

Knights of Malta. They are mentioned 13 Ed. 1. cap. 
3. and 9 Hen. 3. c. 37. Tho. Walfingham in Hiſt. 
Ed. 2. and Stow's Annals, ibid. All the lands and goods 
of theſe knights here in England were given to the King, 
by 20 ho. 8. c. 34. See Mon. Angl. 2 par. fol. 489. 
PITALS. The ordinances to reſorm the ſtate of 
hoſpitals, 2 Hen. 5. C. 1. 
Maſter, Cc. of St. Leonard, York, may gather corn, 
2 H. 6. c. 2. 
Maſter of hoſpitals may occupy the lands of the hoſpi- 
tal, tho” they are clergymen, 21 H. 8. c. 13. ſed. 7. 
A confirmation of grants made to hoſpitals, 14 El. c. 14. 
Penalty of taking a reward for nominating a perſon to 
an hoſpital, 31 El. c. 6. ſecl. 2 Cz. 
Liberty to found hoſpitals, Cc. 35 El. c. 7. fed. 27. 
39 El. c. 5. 21 Fac. 1. c. 1. 
Incorporation of the governors of Guy's hoſpital, 11 
Geo. 1. c. 12. 
Eſtabliſhment of the hoſpital at Bath, 12 Geo. 2. c. 31. 
Powers granted to the Governors of the Foundling 
| hoſpital, 13 Ges. 2. c. 29. Money given them, 29 Ges. 
2. c. 29. ſect. 13. | 
. building hoſpitals and work-houſes at Briſtal, 18 
. 2. 6. JS. | 
Cy building the hoſpital near Goſport, 29 Ges. 
22 20. |. 3. 
— For ather matters, ſee CHARITABLE UsES. Monxr MAN. 


HOSPITIUM, 


HH OT 

HOSPITIUM, Is the ſame with procuration, or viſita- 
tion-money. Et nomene ſue legationis cum exceſſivo nu- 
nero hoſpitia a cundhis per Angliam exegit nir; mi- 
nores vers domus, que pondus hoſpitii ferre non poterint, 
certa ſumma, id eft, adio vel quinque marcarum, hoſpitia re- 
demerunt. lib. 4. c. 14. Brompton, fol. 1193. f 

HOSTAGIUM, Is the ſame with Heſpitium. See 
PrROcURATION. | 

HOSTELAGIUM, A right to receive lodging amd 
entertainment reſerved by many lords in the houſes of 


their tenants ——Monach: e babebunt hoſtelagium 
ſuum in prediflo meſſuag io cum rlebergam venerint. 
Cartular. Radinges. MS. f. 157. Cowell, edit. 1727. 


HOSTELER, / Heſtellarius, from the French boſteler, 
i. e. boſpes,) RET with us thoſe that otherwiſe are 
called inn-keepers. Stat. 31 Ed. 3. fl. 2. c. 2. 

HOSTLERS, Inn-keepers. 9 Ed. 3. fl. 2. c. 2. 

HOSTERIUM, A hoe, (Fr. baue, ) An inſtrument 


uſed moſtly by er Et font quieti 
— hoſterio, & ſegibus ſecandis, feu culligendo, & 
ö iendo, de averitr, & de pannagio &f ſalicber, 


Cowell, edit. 1727. 
HOS 


TIE, Hoſt-bread, conſecrated wafers in the holy 
euchariſt or hoſt. Iſabel Counteſs of Albemarle confirmed 
to the covent of Burceſter five quarters of bread corn, 
—— 4d hoſtias faciendas in domo predifia. Parochial 
Antiquit. pag. 270. from this Latin boſtia Mr. Somner 
deduces the Saxon buſel, the Lord's Supper, and huſſian 
to adminiſter that ſacrament; kept long in our old Exgliſb, 
the bouſel, and to bouſal. Cowell, edit. 1727. See Ken- 
net Gloſſary. | 

HOSTILARIUS, An beſpitaller. 

HOSTILLARIA, HOSPITULARIA, A place or 
room in religious houſes, allotted to the uſe of receiving 
gueſts and ſtrangers, for the care of which there was a 
peculiar officer appointed, called Heſtillarius, and Hoſpi- 
Talarius.— Nas Willielmus Prior Elyen. & ejuſd. loci conven- 
tus ad rogatum——Henrici Sexti Regis conceſſimus Fehanni 
ium botillarii in hoſtillaria naſtra Eli- 


Norys armi 
3 Eccl. Elyen. MS. fol. 34. 
HOS TRICUS, (A. ſtercus, from the Lat. aſtur, a 
wk) The manor of Broughton com. Oxon, in the reign 
of Edw. 2. was held by Fobn Mauduit — in capite per ſer- 
reantiam mutandi unum hoſtricum Domino Regis, vel illum 
hoſtricum portandi ad curiam Domini Regis. Paroch. An- 
- biquities, pag. $69. = 
HOTCHPOT, Ir partem poſitio, (Fr. botchpot, a con- 
fuſed mi 


mingle-mangle of divers things jumbled and put to- 
gether.) Among the Dutch it ſignifies fleſh cut in pieces, 
and ſodden with herbs or roots, not unlike that which the 
Romans called Farraginem.—--Feſtus. But Littleton ſaith, 
that literally it ſignifies a pudding mixt of divers ingre- 
dients, but by a metaphor, ſignifieth a commixture, or 
putting together of lands of ſeveral tenures, for equal di- 
viſion of them, — 55. For example; A man ſeiſed of 
thirty acres of land in fee, hath iſſue two daughters, and 
gives with one of his daughters, to a man that marries her, 
ten acres of the ſame land in frank-marriage, and dies 
ſeiſed of the other twenty acres. Now, it the that is 
thus married will have any part of the twenty acres 
whereof her father died ſeiſed, ſhe muſt put her lands, 
given in frank marriage, in hotchpot ; that is, ſhe muſt 
refuſe to take the ſole profits of the lands given in frank- 
marriage, and ſuffer the land to be commixt and mingled 
together with the other land whereof her father died ſeiſed; 


ſo that an equal diviſion may be made of the whole be- 


tween her and her fiſter, and thus for her ten acres ſhe 
ſhall have fifteen acres, elſe her ſiſter will have the whole 
twenty of which her father died ſeiſed. See Coke on Litt. 
lib. 3. cap. 12. and Britton, fol. 119. There is alſo in 
the Civil law collatio benorum anſwerable to this, whereby 
if a child advanced by the father, do after his father's de- 
ceaſe challenge a child's part with the reſt, he muſt caſt 


in all that formerly he had received, and then take out | 


an equal ſhare with the others. C5:v2/!l, See AbMIxI- 
STRATION, Loxpos. 
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Neceſſitas lumini s. 


it is ſor the 
and becauſe in every felony the King has intereſt; a 


 omittas 


HOU 
HOUNSLOW-HEATH, The land there to be of 11. 


nature of copy hold, and how to be leaſed by the ſtew ard 
of the manor, ſtat. 37 Hen. 8. c. 2. 

HOUR, (Hara, ] Is a certain ſpace of time of ſixij 
minutes, twenty-four of which make the natural da. 
It is not material at what hour of the day a perion is 


born. 1 Inſt. 1 35: See FRACTION. 
HOUSAGE, Is a kind of fee paid for heuftrg good, 
a carrier, or at a wharf or key, &c. Shep. Epit. 
HOUSE, ( Domus, A place of dwelling or habitation ; 
alſo a family or houſhold. In a houſe four things are nece;- 
fary ; 1. Habitatio hominis. 2. Deiectatio inbabitantis. 3. 
4. Salubritas aeris. For any hurt or 
hinderance to the firſt, third, and fourth of thele an action 
lieth : for probibetur ne quis faciat in ſuo, quod nocere poſi: 
alieno. The houſe of every man is to him as his caſtle and 
fortreſs, as well for defence againſt injury and violence, 
as for his repoſe, according to the maxim, Domus ſua 


cuique eſt tutiſſi mum refugium. See Co. 5 Rep. Semaine"s 
caſe. The privilege the law gives to houſes, for the 


habitation of man, is great ; for firſt, it ought to have the 
precedency in a præcipe quad reddat before lands, mea- 
dows, paſtures and woods. Secondly, the houſe of a 
man hath privilege to protect him againſt an arreſt, by 
force of a proceſs of the law, at the ſuit of the ſubject. 
Co. Rep. 11. Bowler's caſe. Thirdly, Thoſe that dig for 


 ſalt-petre, ſhall not dig in the manſton-houſe of any ſubject 


without his aſſent; for then he, nor his wife, nor his 
children, cannot be in ſafety, nor his goods preſerved from 
thieves. Fourthly, He that kills a man who will rob 
and ſpoil him in the houſe, ſhall forfeit nothing. Cowell, 


edit. 1727. 


In caſe of felony n y, the King's 
officers may break the houſe to take the 1 
good of the commonwealth to take felons 


where the King has intereſt, the writ of itſelf is a non 

propter ali libertatem, and fo the liberty or 

privilege of a houte ſhall not hold againſt the King. 
92. (d.) cites 9 Ed. 4.9. 

B. were joint-lefſees of a houſe, A. was bound 
n J. S. ſued extent. The 
ſheriff return'd him dead; J. J. ſued another writ to 
extend all the lands which he had when he acknow 


the ſtatute, or after, and all goods which he had at his 


death; whereupon the ſheriff and jury came to the houſe, 
the dcor being open (there being goods of A. there) and 
offering to enter, B. ſhut the door againſt them. It was 
reſolved, 1ſt, That every man's houſe is as his caſtle, as 
well to defend him againſt injuries as for his repoſe. 2. 
Upon recovery in any real action or ejectment, the ſheriff 
may break the houſe and deliver ſeiſin, Fc. to the plain- 
tiff, the writ being babere facias ſeiſinam or Poſſeſſionem ; 
and after judgment it is not the houſe of the defendant in 
right and judgment of the law. 3. In all caſes, where 
the King is party, the ſheriff (if no door be open) may 
break the party's houſe to take him, or to execute other 
proceſs of the King, if he cannot otherwiſe enter; but 
he ought firſt to ſignify the cauſe of his coming, and re- 
queſt the door to be opened; and this appears by the ſta- 


tute Weſtm. 1. 17. which is only in affirmance of the 


Common law ; and without default in the owner, the 
law will not ſuffer a houſe to be broken. 4. In all caſes, 
when the door is open, the ſheriff may enter and make 
execution at the ſuit of any ſubject, either of body or 
goods ; but otherwiſe where the door is ſhut, there he 
cannot break it to execute proceſs at the ſuit of a ſubject. 

a houſe is a caſtle for the owner himſelf and his 


. Tho? 
hen and his own goods, Ofc. yet it is no protection for 
a ſtranger flying thither, or the goods of ſuch 


en an one, to 

prevent lawful execution ; and therefore in ſuch caſe, 

after requeſt to enter, and denial, the ſheriff may break 

the houſe. 5 Rep. 91. 4. to 93. a. Mich. 2 Fac. B. R. 
Semaine's caſe, alias Semuine v. Greſbam. | 

Commiſſioners of bankruptcy can't break open a houſe 

to ſearch for the bankrupt's goods, unleſs it be the bank- 


| rupt's goods in the houſe of the bankrupt. 2 Shew. 247. 
| 


I 
. 


Mich. 34 Car. 2. B. R. 


Ppp If 


| Ha O VU 
If bailiff touch'd the defendant, and then he had re- 
treated into his houſe, this being an arreſt, bailiff might 
have purſued and broke open the houſe, or might have 

had an attachment or a reſcous againſt him. 1 Salk. 79. 
Trin. 3 Ann. B. R. in the caſe of Genner v. Sparkes. 

If a perſon authoriſed to arreſt another who is ſhelter'd 

in a houſe, is denied quietly to enter into it, in order to 
take him; it ſeems generally to be agreed, that he may 
juſtify the breaking open the doors upon a cap iat from the 
King's Bench or Chancery, to compel a man to find 

ſure ties for the peace or good behaviour, or even upon a 

warrant from a juſtice of the peace for ſuch purpoſe. 

2 Hawk. Pl. C. 86. cap. 14. J 2, 3- 

So where one known to have committed treaſon is 
purſued either with or without a warrant, by a conſtable 
or private Ibid. 

where an is mate in a houſe in the view or 
hearing of a conſtable ; or where thoſe who have made an 
affray in his preſence fly to a houſe, and are immediately 
purſued by him, and he is not ſuffered to enter inorder 
to — the affray, in the firſt caſe, or to 

the affrayers in either caſe. 2 Hawk. Pl. C. 87. c. 14. 


. 8. 

But it hath been reſolved, that where juſtices of peace 
are, by virtue of a ſtatute, authorized to require perſons 
to come before them, to take certain oaths preſcribed by 
ſich ſtatute, the officer cannot lawfully break open the 
doors of the perſon who ſhall be named in any warrant 
made in purſuance of ſuch ſtatute, in order to be brought 
before the juſtice to take ſuch oaths ; becauſe ſuch war- 
rant is not grounded on a precedent offence ; neither 
does it appear, that the party either is or will be guilty 
of any. Did. ſ. 11. See 14 Vin. Abr. tit. Houſe. 


Duties on windows in dwelling houſes, 7 & 8 V. 3. 


c. 18. 5 Ann.c. 13. 8 Ann.c. 4. 
How payable by houſes inhabited by two families, and 
by the inns of court, 8 & g V. 3. c. 10. f. 18. & 19. 
Juſtices of the peace to appoint co of the duty, 
6 Geo. 1. c. 21. ſedi. 61. | | 
Hundred liable to damages by the burning of houſes, 
9 C. 1. c. 22. ſed. 7. | 
A new duty on houſes and windows granted, 20 Geo. 
2. c. 3. & 42. : 
Apartments 
Geo. 2.c. 3. 


in the univerſities to pay as houſes, 2 
ſet. 32. 
| Proviſions for enforcing 
Geo, 2. c. 10. | 
n by paying theſe duties, 21 Ges. 
2. 6. 16 & 13 
For enforcing the payment in Scotland, 26 Geo. 2. 
c. 17. | 
Additional duty on houſes, Ec. 
fed. 31. 2 G. 3. c. 8. 
For other matters, ſee Felonies without Clergy (under 
Fxr.onvy) tit. Houſes, Burning. | 
HOUSEBOLD and HAYBOLD, Seem to fignify 


the payment of the duties, 21 


31 Geo. 2. c. 22. 


Bouſeboot and hedgeboot, in Mon. Ang. 2 par. fel. 63 3. 


Cowell, edit. 1727. 

HOUSEBOTE, A compound of houſe and bote, i. 
eompenſatio, ſignifies eſtovers, or an allowance of neceſ- 
ſary timber out of the lord's wood, for the repairing and 
ſupport of a houſe or tenement. And this belongs of com- 
mon right to any leſſee for years or for life: But if he 
take more than is needful, he may be puniſhed by an ac- 
tion of waſte. Houſebote, ſays Co. on Litt. fol. 41. is 
twofold, viz. Eſtoverium edificandi & ardendi. Cowell, 
edit. 1727. 


c 
c. 35. / 
HOUSE-BRFAKING, or HOUSE-ROBBING, Is | d 7. removing goods, 11 Geo. 2. c. 19. ſe. 4. 


the robbing of a man in ſome part of his bouſe, or his booth 
or tent, in any fair or market, and the owner or his wife, 


children or ſervants being within the ſame; for this is fe- 


lony by 23 Hen. 8. cap. 1. and 3 Ed. 6. cap. 9. And ſince 
it is made felony, though none be within the houſe, booth 
or. ſtall, by 39 El. 15. See BuxGLARrY, RoBBEry. 
HOUSE-BURNING. See Arxsox, BurniNG. 
HOUSES OF CORRECTION, To be built in 
every — 18 Eliz. c. 3. 7 Fac. I. c. 4. 
Juſtices of peace may upon preſentment enlarge houſes 
of correction, 14 Geo. 2. c. 23. ſed. 2. 8 


„ 
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Juſtices of a liberty or corporation may commit to 
the houſes of correction of the county, 15 Geo. 2. c. 24. 
Houſes of correction to be under the government of 

the juſtices, 17 Geo. 2. c. 5. ſed. 31. 

Who may be committed to the bouſe of correction. V 
bonds and diſorderly perſons may be ſent thither, 39 E.. 
c. 4. ſeft. 3, 4 7 fac. 1. c. 4. ſel. 4. 12 Am. ft. 
2. c. 23. ſed. 6. 

Poor perſons refuſing to work, or wandering, 43 E.. 
c. 2. ſet. 4. 12 Ann. ſt. 2. c. 23. ſed. 5. 
| Lewd women having baſtards, and perſons running 
away, and leaving their children to the pariſh, ) Fac. 1. 
c. 4. ſet. J. E 8. 

2 non-conformiſts againſt 13 & 14 Car. 2. c ;_ 
. 2. 
Poor refuſing to go to place of ſettlement, 13 C. 

Car. 3. &. 12 & 3 | 
Or offending againſt the game laws, 22 ff 

Car. 2. c. 25. ſet. 5. G 7. 4& 5W.& Mc >, 

ſea. 2 5 Ann. c. 14. ſeft. 2, 4, 5. 9 4 - 

28. ſeft. 4. | 
24 refuſing oaths of allegiance and ſupremac 11 

& AM. ft. 1. c. 8. ſect. g. 

not wearing badge according to 8 & 5g i” 2 - 


Or 

zo. feat 2. 
perſons offending againſt the act concer:1ing t::-+. 

kers and pedlars, 9 & 10 NV. 3. c. 27. ſed. ;. 

Or offending againſt ſalt * 3 Ann. . i. c. 21. 
ſedi. 4. 5 Geo. 1. c. 18. fed. 2. 

Or acting contrary to the acts for preſerving the fiſh- 
ery, Fc. 4 Ann. c. 21. ſet. 2. g. 9 Ann. c. 26. 
ſet. 6. 1 Ges. 1. c. 18. ſed. 7. F 14. 

Perſons convict of theft or larceny, 5 Ann. c. 6. ſ. 2. 

Perſons not paying penalty for firing houſes negligent- 
ly, 6 Ann. C. 31. ſed. 3. : 

Coachmen and chairmen on miſbehaviour, 9 Ann. c. 
23. ſect. 49. 1 Geo. 1. c. 57. ſect. 8. 

enders againſt the aQs concerning drapery, 1 Ceo. 

1. c. 15. fed. 7. 11 Geo. 1. c. 24. ſet. 18. 7 Ges. 2. 
6. 25. % 6 12 c. 28. Fa. wo. © 

_—_— committing diſorders in dock-yards, 1 Geo. r. 
c. 258. fee. I. ; 

Gr - 7 — 4h in adulterating tobacco, 1 Geo. 
I. c. 40. fed. 5. 
Voagrants, 6 Geo. 1. c. 19. To the moſt convenient 
houſes of correction, 14 Geo. 2. c. 33. ſect. 3. | 


Or taylors refuſing to work, Ac. 7. Geo. 1. c. 13. 


J. 6, 7. 
Journ ſhoemakers on ſecond conviction of im- 


bezzlement, 9 Geo. 1. c. 27. ſed. 1. 


Or weavers, Cc. combining againſt 12 Geo. 1. c. 
34- fed. 1. 
| for not paying coſts and damages, adjudged 
juſtices on diſpute about wages, 13 4 _—_—_ oy 
Dyers guilty of deceit, 13 Geo. 1. c. 24. ſed. 5. 
Or perſons convicted of perjury, 2 Geo. 2. c. 25. f. 2. 
Watermen, &c. not paying penalty of acting againſt 
2 Ges. 2. c. 26. 2 3. | 
Or mariners deſerting, 2 Geo. 2. c. 36. ſed. 4. 
Offenders againſt the act for regulating coal trade, 3 


| Geo. 2. c. 26. ſe. 16. 


Or offenders againſt the act concerning ballaſtage, 6 
Geo. 2. c. 29. /. 22. 


Or for maliciouſſy drawing up flood-gates, 8 Geo. 2. 


c. 20. ſect. . 2. 


Perſons loitering on the coaſt to run goods, 9 Geo. 2. 
18.—Or perſons not paying penalty for frau- 


Or offending againſt the act concerning plays and inter- 
ludes, 10 Ges. 2. c. 28. ſecl. 6. 


Perſons riotouſly hindering the exportation of corn, 


I1 Geo. 2.c. 22. /. 1. 

Apprentices on oath of maſter or miſtreſs, 2 Geo. 2. 
c. 19. ſedt. 4. 

. HREDIGE, Readily, or quickly. Item diximus de 
illis latronibus, qui in hredige nequeunt culpabiles inveniri, 
i. e. Could not readily be convicted. Leg. Adelſtan. c. 16. 
From the Sax. bredinge, i. e. brevi, in a ſhort time. 


HUDEGELD, 


, Cowell, edit. 1727. 
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HUDEGELD, Significat quietantiam trangreſſionis il- 


in ſer vum tranſgredientem. Fleta, lib. 1. c. 47, ſect. 
oy h may be _— in that place of Feta to be miſ- 
printed for binege/d, which ice, & quere. When a villain 
or ſervant had committed any treſpaſs, for which he deſer- 
ved whipping or corporal puniſhment, when he bought 
off his penalty with money, the price of exemption from 
ſuch chaſtiſement was called budegeld, or hidegeld ; ſome 
fancy money given to fave his hide. Cawell, edit. 1727. 
See Fleta, ubi ſupra. | : 

HUE AND CRY, Huteſum & clamor, Is derived from 
two French words buer and crier, both ſignifying to 
ſhout or cry aloud. Aanwoed in bis Foreft Law, cap. 
19. num. 11. faith, that bue in Latin, / vox dolentis, 
as ſignifying the complaint of the party, and cry is the 

uit of the felon upon the highway upon that com- 

int; for if the party robbed, or any in the company 
of one robbed or murdered, come to the conſtable ot the 
next town, and will him to raiſe the hue and cry, that is, 
make the complaint known, and follow the purſuit af- 
ter the offender, deſcribing the party, and ſhewing as 
near as he can which way he went; the conſtable 
ought forthwith to call upon the pariſh for aid in ſeek- 
ing the felon, and if he be not tound there, then to 
give the next conſtable notice, and the next, until the 
offender be apprehended, or at leaſt until he be thus 


purſued unto the ſea ſide. Of this Bra#lon, lib. 3. tract. 


2. cap. g. Smith de Rep. Anglor. lib. 2. cap. 20. and 


the ſtat. 13 Edw. 1. of Wincheſter, cap. 3. & 28 Ed. 3. | 


11. 27 Eliz. 13. The Normans had ſuch purſuit with 
a cry after offenders, which they call Clamour de 
buro, whereof you may read the Grand Cuſtumary, cap. 
54. And it may probably be derived from barrier, fla- 
gitare. Hus is uſed alone in ſtat. 4 Ed. 1. ff. 2. In the 
ancient records this is called Huteftum & clumor. See 
Cute 2 par. Iuſt. fol. 172. 


But the clamor de baro was not a purſuit after offen- 


ders, but a challenge of any thing to be his own after 
this manner, viz. He who demanded the thing did with a 
loud voice, before many witneſſes, affirm it to be his 
proper goods, and demanded reſtitution. This the Scots 
call buteſium; and Skene de verb. fegnif. verb. Huteſſum, 
faith, it is deduced from the French oyer, i. audire, (or 
rather oyez,) being a cry uſed before a proclamation ; the 
manner of their hue and cry he thus deſcribeth ; If a rob- 


bery be done, a horn is blown, and an u- ry made, after | 


which, if the party fly away, and doth not yield himſelf | a perion upon ſuſpicion, and by a perſon, eſpec ally a 


to the King's bailiff, he may be lawfully flain, and hang- 
ed upon the next gallows. Of this hue and cry, fee 
Cromp. Fuſt. of Peace, fel. 160. and in Rot. Cluuſ. 30 
H. z. m. 5. we find a command to the King's Trea- 


becauſe the citizens did not, ſecundum legem & con ſue tu- 
dinem Regni, raiſe the bue and cry for the death of Guida 
de Arctio and others who are ſlain. Cowell, clit. 1 
See VOCIFERATIO. | 

Hue and cry, is the purſuit of an offender from 
town to town till he be taken, which all that are 
preſent when a felony is committed, or a dangerous 
wound given, are by the Common law, as well as by 
the ſtatute, bound to raiſe againſt the offenders who eſ- 
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cape, on pain of fine and impriſonment. 3 Int. 116, 


117. 2 Iſt. 172. Dult. Juſtice, cap. 28, 109. Fitz. 
Caron. 395. Eliz. 654. | 

The raifing of hue and cry is enjoined by the Com- 
mon law, which may be called a raiſing of it at the 


ſuit of the King, as well as by ſeveral acts of parlia- | 


ment, which may be called a raiſing of it at the ſuit 
of a private perſon, inaſmuch as thoſe ſtatutes make the 
hundred anſwerable to the party robbed, if they neg- 
le& to purſue the hue and cry, and apprehend the rob- 
bers. 3 Bac. Abr. 61. 


As to hue and at Common law, it ſeems to be 


clearly agreed, that a private perſon who hath been rob- 


bed, or who knows that a felony hath been committed, 
is not only authorized to levy hue and cry, but is alſo 
bound to do it under pain of fine and impriſonment. 2 
Inſt. 172. 3 Inſt. 116. 1 Hal. Hiſt, F. C. 464. 


From hence it follows, that although it is a good 
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—— 


— 


— 


116. Dalt. Fuſtice, cap. 28. 


and cry may arreſt, and proceed as if a felo 
really committed. 
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courſe, az my Lord Hale favs, to have a precept of 
warrant from a juſtice of pcace tor raiſing hue and cry, 
yet it is neither of abſolute neceſſity, nor tometimes con- 
venient, for the felons may cicape before the juſtice can 
be found; alſo hue and cry was part of the law before 
the ſtatute of 1 Ed. 3. cap. 16. which firit inſtituted 

juſtices of the peace. 2 Hul. II. P. C. 99. 
And although alſo, ſays he, it is eſpecially incumbent 
upon conſtables to purſue hue and cry when called upon, 
and they are ſeverely puniſhable if they negle& it; and 
it prevents many incunveniencies if they be there; for it 
gives a greater authority to their purſuit, and enables the 
purſuants, in his aſſiſtance, to plead the gencral iſſue upon 
the ſtatutes 7 & 21 Fac. 1. without being driven to ſpccial 
pleading; and therefore to prevent inconveniercies that 
may happen by unrulineſs, it is moſt adviſeable that the 
conſtable be called to this action; yet upon a robbery, or 
other felony committed, hue and cry may be raiſed by 


| the country in the abſence of the conſtable; and in this 


there is no inconveniency, for if hue and cry be raiſed 
without cauſe, they that raiſe it are puniſhable by fine 
and impriſonment. 2 Hal. Fiſt. P. C. gg, 100. 

The regular method of levying hue and cry, is for 
the party to go to the conſtable of the next town, and 
declare the fact, and deſcribe the offender, ard the way 
he 15 gone ; whereupon the conſtable ought immediately, 
whether it be night or day, to raiſe his (wn town, and 
make ſearch for the offender ; and upon the not finding 
him, to fend the like notice, with the utmoſt ex- 
pedition to the conſtables of all the neighbouring tou ns, 
who ought in like manner to ſearch for the offender, and 
al:o to give notice to their neighbouring conſtables, and 
they to the next, till the offender be found. 3 1»/?. 
Cromp. 178. 2 Hlaws. 
P. C. 75. | 

The conſtable is not only to make ſearch in his own 
vill, but is alſo to raiſe all the neighbouring vills, who 
are all to purſue the hue and cry with horſemen as well 
" 2 until the offender be taken. 2 Hal. Hiſt. 

C. 101. | 
In caſe of hue and cry once raiſed and levied upon 


| ſuppoſal of a felony committed, though in truth there 


was no felony committed; yet thole who purſue hue 


| ny had been 
2 Hal. Hiſt. P. C. 101. | 


And therefore the juſtification of an impriſonment by 


cenſtable, upon hue and cry levied, do extremely differ; 
for in the former there mult be a felony averred to bedone, 
and it is ifluable, but in the latter, viz. upon hue and 


cry, it need not be averred, but the hue and cry levied 


ſurer, to take the city of London into the King's hands, | upon information of a felo 


ma is ſufficient, though per- 
chance the information were falſe; and therefore an av: - 


ment of a felony committed, in caſe of a juſtificat: o 
of an impriſonment upon hue and cry, is not neceſſur ; 
the reaſons whereof are, 1. Becauſe the conſtable car: 


examine the truth or falſhood of the ſuggeſtion of lin 


who farſt levied it, for he cannot adminiſter him an oath ; 


and if he ſhould forbear his purſuit of the hue and «ry 
till it be examined by a juſtice of peace, the felon mig hit 
eſcape, and the purſuit would be loſt and fruitleſs. 
Becauſe the conſtable is by ſeveral acts of parliament 
compellable to purſue hue and cry, and is puniſhable, 
as thoſe of the vill, if they do it not. 3. Becauſe he 
that firſt raiſed a hue and cry where no felony is com- 
mitted, vig. the you that giveth the falſe information, 
is ſeverely puniſhable by fine and impriſonment, it ihe 
information be falſe; and therefore if he raite hue and 


N 


cry upon a perſon that is innocent, yet they that pur- 


H. 7. 28. a. per Rede. 
39. 2 Inſt. 173. 2 Hal. Hiſt. P. C. 102. 


ſue the hue and cry, may juſtify the impriſonment ot 
that innocent perſon, and the raiſer is puniſhable; and h 


the ſame reaſon, if he give notice of a felony commi!- 


ted where there was in truth none. 5 H. 5. 24. 


2 El. 4. 8&g. 29 Hl. 3. 
If hue and cry be raiſed againſt a perſon certain ſor 


felony, tho? poſſibly he is innocent, yet the conſtables. 


and thoſe that follow the hue and crv, ma arreit and 
impritam 


—ů © 
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impriſon him in the common gaol, of carry him to a 
Juſtice of the peace. 2 Hal. Hiſt. F. C. 102. 

If the perſon purſued by hue and cry be in a houſe, 
and the doors are ſhut, and refuſed to be opened upon 
demand of the conſtable, and notice given of his buſi- 
neſs, he may break open the doors ; and this he may do 
in ca'e where he may arreſt, though it be only a 
ſuſpicion of felony, for it is for the King and Common- 
wealth, and therefore a virtual nan omittas is in the 
caſe; and the ſame law is upon a dangerous wound 
given, and a hue and cry levied upon the offender. 
7 Ed. z. 16. ö. 2 Hal. Hift. F. C. 102. : 

It 2 in this caſe, that if he cannot be otherwiſe 
taken, he may be killed, and the neceſſity excuſeth the 
conſtable. 1 Hal. Hift. F. C. 102. 

Upon hue and cry levied againſt any perſon, or where 
any hue and cry comes to a conſtable, whether the perſon 
be certain or uncertain, the conſtable may ſearch in ſuſ- 

places within his vill, for the ing of the 


lons. Dalk. cap. 28. 2 Ed. 4. 8. b. Cromp. de Pace | 


178. 2 Hal. Hiſt. F. C. 103. 


But though he may ſearch ſuſpected places or houſes, | a 


| his entry muſt be per eſtia for he cannot 
break open doors barely to ſearch, unleſs the perſon againſt 
whom the hue and cry is levied be there, and then it is 
true he may; therefore in caſe of ſuch a ſearch, the 
breaking open the dcor is at his peril, viz. juſtifiable if 
he be there; but it muſt be always remembered, that in 
caſe of breaking open a door, there mult be firſt a notice 
given to them within of his buſineſs, and a demand of 
entrance, and a refuſal, before doors can be broken. 


2 Hal. Hi ag — 4 1 X 
If the. hue not againſt a certain, but 
by deſcription of his ſtature, perſon, clothes, horſe, Oc. 
the hue and cry doth juſtify the conſtable, or other perſon, 
following it, in ing the perſon ſo deſcribed, 
whether innocent or guilty, for that is his warrant; it 1s 
a kind of proceſs that the law allows, (not uſual in other 
caſes) viz. to arreſt a perſon by deſcription. 2 Hal. Hiſt. 
P. C. 10 


But if the hue and cry be upon a robbery, burglary, | g 
manſlaughter or other felony committed, but the perſon 


that did the fact is neither known nor deſcribed by perſon, 
clothes or the like; yet ſuch a hue and cry is good, as 
hath been ſaid, and muſt be purſued, tho? no perſon cer- 
tain be named or deſcribed. 2 Hal. Hift. F. C. 103. 

And therefore in this caſe, all that can be done is, for 
thoſe who purſue the hue and cry to take ſuch perſons 
as they have probable cauſe to ſuſpect; as for inſtance, 
Such perſons as are vagrants, that cannot give an account 
where they live, whence they are, or ſuch ſuſpicious per- 
ſons as come late into their inn or lodgings, and give no 
reaſonable account where they had been, and the like. 
2 Ed. 4. 8. ö. 2 Hal. Hiſt. P. C. 103. 

And here the juſtification of the impriſonment is mixed 
upon the hue and cry, and partly upon their own 
ſuſpicion ; and therefore, 1. In reſpect that it is upon hue 
cry, there needs no averment that the felony was 


and 
done, yet it muſt be averred that an information was 
given that the felony was done, if the arreſt be by that 
conſtable that firſt received the information, and ſo raiſed 


the hue and cry; or if the arreſt were made by that con- 
fable, or vills to whom the hue and cry came at 
the ſecond-hand, it muſt be averred that ſuch a hue and 
cry came to them, purporting ſuch a felony to be done ; 
but 2. Alſo inaſmuch as the hue and cry neither names 
nor deſcribes the perſon of the felon, but only the felony 
committed; and therefore the arreſt of this or that 
particular perſon, and ſo applied, is left to the ſuſpicion 
and diſcretion of the conſtable or the people of the ſecond 
or third vill; he, that arreſts any perſon upon ſuch ge- 
neral hue and cry, muſt aver that he ſuſpected, and ſhew 
a reaſonable . of ſuſpicion. 2 Hal. Hift. P. C. 104. 
But now by the ſtatute of 7. Fac. 1. cap. 5. the con- 
ſtable, or any that come in his aſſiſtance, even in this 
caſe of hue and cry, may plead the general iſſue, and 
give the whole matter of the juſtification inevidence ; for 
the purſuit of hue and cry, tho? performed by others as 
well as the conſtable, is principally the act of the conſtable 
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of the vill, and the others are but his deputies or affiſtant, 
** the precinc̃ts of his conſtablewick. 2 Hal. Hiſt. 
C. 104. 

There can be no doubt but that both by the Common 
law, as alſo by the ſeveral ſtatutes ab injoin the le- 
vying of hue and cry, they who neglect to one, 
(whether officers of juſtice, or others) or who to 
purſue it when rightly levied, are puniſhable by indict- 
ment, and may be fined and imprifoned for ſuch negle&. 
2 Hal. Hiſt. B. C. 104. 

And now by the 8 Ges. 2. cap. 16. ſe. 11. it is en- 
acted, © 'That every conſtable of the hundred, and every 
conſtable, borſholder, headborough or tithingman of any 
town, pariſh, village, hamlet or tything within the hun- 
dred, or the franchiſes within the precinct thereof, where. 
in the robbery ſhall happen, as ſoon as the ſame ſhall come 
to his knowledge, either by notice from the party or 
parties robbed, or from any other perſon or perſons, to 
whom notice ſhall be given thereof purſuant to this or 
ſtatute, ſhall, with the utmoſt expedition, 


whom ſuch robbery ſhall be 
conſtable, borſholder, headbo- 
rough offend in the premiſſes, by re- 
fuſing or negleQting to make, or cauſe to be made, ſuch 
freſh ſuit and hue and cry, every ſuch offender ſhall, for 
ſuch refuſal or negleQ, forfeit five pounds. 

For the ſeveral flatutes concerning the raiſing hue and 
cry, ſee Ronnrry. 
| HUISSERIUM, Skips to t rt horſes. Tis men- 
tioned in Hoveden by the name of wiſers. And | 
ton, anno 1190. calls them uffers, viz. Rex Tancredus dedit 
Regi Angliæ 4 naves quas vocunt uffers. It doth 
not appear by Veſſius or Somner, from whence this word 
1s derived. Some will have it from the French buzs, i. e. 
a door; becauſe when the horſes are on ſhipboard, the 
doors or hatches are ſhut upon them to keep out water. 
Cawell, edit. 1727. | 

HULKA, A hulk, or ſmall veſſel.Commiſit cum eit 
& cepit tres caricas, & unam hulkam, & guatuor calin- 
arias. Tho. Walſingham, p. 394. 


HULL, A reſtraint of exaQtions taken there, 27 Hen. 
8. c. 3. Their duties on falt-fiſh and herrings reſtored, 33 
Hen. 8. c. 33. 5 Eliz. c. 5. feft. 3. The cuſtomer of 
Hull to have a F Dumas 4. at Tork, 1 El. c. 11. , 8. 
For erecting workhouſes and maintaining the poor at 
Hull, 15 Ges. 1. c. 10. 28 Ges. 2. c. 27. See Fisn. 
HULLUS, A hill. —— Habendum & tenendum dictam 
paſturam in hullis & holmis, i. e. in hills and dales. Mon. 
Angl. tom. 2. p. 292. $I 
HUMACIUM, A moiſt place. In eccleſtis, in decimit, 
1 humagiis, in terris, in pratis. Mon. Angl. 1. par. 
f. 628. a. | | 
| HUMBER (River) in Tertſbire, fiſh-garths and piles 
Fc. to be removed, 23 Hen. ” c. 18. _ 
HUNDRED (Hundredum, centuria) Is a part of a ſhire 
ſo called, either becauſe of old each hundred found 100 
fidejuſſors of the King's peace, or a hundred able men 
for his wars. But I rather think tis ſo called, becauſe 
it was compoled of an hundred families. Tis true, 
Brompton tells us, that an hundred contains centum vil- 
las; and Giraldus Cambrenſis writes, that the Iſle of Man 
| hath 343 villas. But in theſe places the word villa muſt 
be taken for a country family; for it cannot mean 2 
Har e 
village, becauſe there are not above 30 villages in that 
| iſland. So where Mr. Lambard tells us, that an hundred 
is ſo called, 4 numero centum hominum, it muſt be under- 
ſtood of an bundred men, who are heads or chiefs of ſo 
many families. Theſe were firſt ordained by King A- 


| fred, the 29th King of the Weſt-Saxans : Aluredus Rex, 


(ſays Lambard, verbo Centuria,) ubi cum Guthruno Daw 
fedus inierat, prudentiſſimum illud olim a Fethrone Moiſt 
datum ſecutus cunſilium, Angliam primus in ſatrapias, cen- 
turias, & decurtas, partitus eſt. Satrapiam, ſhyre, a ſcy- 
rian, (quod partiri fignificat,) nominavit centuriam, hun- 
dred, & decuriam, toothing ſrve tienmantale, i. e. Decem- 
virale collegium appellavit; atque iiſdem nominibus vel bodie 


* 


docantur, Cc. This dividing counties into hundreds, for 


| better government, King Alfred brought from — 
| or 


HU N 


For there centa, or centena, is a juriſdiction over an bun- 


_ [his is the original of hundreds, which till 
c—_— but their -ariſdiQtion is devolved to the 
county-court, ſome iew excepted, which have been by 
privilege annexed to the Crown, or granted to ſome great 
ſubject, and fo remain ſtill in the nature of a franchiſe. 
This has been ever ſince the ſtat. 14 Ed. 3. ff. 1. cap. 
9. whereby theſe bundred-courts, formerly farmed out by 
the ſheriff to other men, were all, or the molt part, redu- 
| ced to the county-court, and ſo remain at preſent. So 
that where you read now of any bundred. court, you muſt 
know they are ſeveral franchiſes, wherein the ſheriff has 
not to do by his ordinary authority, except they of the 
hundred refule to do their office. See Weſt. part 1. 
Symbol. lib. 2. ſet 228. Ad hundredum poſt Paſcha, 
G ad proximum hundredum poſt feſtum St. Mich. Mon. 
Angl. 2 par. f. 293. a. The word bundredum is ſome- 
times uſed for an immunity or privilege, whereby a man 


is quit of bundred-penny, or cuſtoms due to the bundreds. | 


Cotwell, edit. 1727. 3 

Hundred is to have juriſdiction or power to adminiſter 
juſtice in 100 vills, or of 100 men, or of 100 pariſhes. 
Br. Court Baron, pl. 8. cites 8 H. 7. 3. per Rede. 

Every ward in London is an hundred in a county, and 
every pariſh in London is a vill in a hundred. 9 Rep. 
66. 6. . | 

Hundreds were either parcel of the counties, and there 
the ſheriff did conſtitute bailiffs, (viz. thoſe hundreds 
which were anciently parcel of the farm of the ſheriffs, 
that the ſtatute 2 EI 3. cap. 1 2. ſpeaks of); or elſe they 
were ſuch as were granted out, which the lord of the 
hundred fometimes held at farm, and ſometimes in fee, 
called hundreds in fee, liberties of hundreds, franchiſes 
of hundreds. Per Hale Ch. B. Vent. 405. Hull. 22 & 23 
Car. 2. in the caſe of Atkins v. Clare. 

In King Afred's time, the kingdom was in groſs, and 
then divided into counties and hundreds, and all perfons 
then came within one hundred or other ; and then, the 
King's relations had the government of them, and there- 
fore they were called Conſanguinci ; and ſo are the Earls, 
Lord-lieutenants, &c. at this day; and then when the 
office became troubleſome, there were ordained Vicecomi- 
tes, which name remains to this day, and the others con- 
tinue to be called Cnſanguinei, but have no power in the 
county, having only the honorary name of Farls or Comites 
of ſuch or ſuch a county, &c. and for the hetter govern- 
ment ot theſe counties, the Yicccamites had two courts ; 
but out of thoſe the King granted petty leets and courts- 
baron ; but the turn of the ſheriff had yet a ſuperinten- 
dant power, they being derived out of the ſheriff*s turn, 
as in Dyer 13. And then afterwards the King granted 
away ſome hundreds in fee-fimple, and ſome franchiſes, 
and the laſt excluded the King utterly, but the hundreds 
granted in fee were not wholly exempt. On this aroſe 
ſome contuſion, and the parliament hereon took notice, 


that the execution of juſtice was by this much interrupted, | 


and therefore came the ſtatute of 9 Ed. 2. That ſheriffs 
ſhould be ſufficient perſons, and have lands in the county, 
and fo be able to anſwer both the King and country, and 
that bailiffs and farmers of hundreds thoul be ſufficient 
men. And at this time hundreds were grantable for 
| years. Then came the ſtatute of 2 Ed. 3. cap. 4 U 5. 

That ſheriffs ſhould continue but for one year. But this 
tek not away the whole inconvenience ; for the Crown 
ſtil granted away bailiwicks and hundreds, for lives, at 
rents at ſuch exceſſive dear rates, that made them endea- 
vour to make up their money by unlawſul means; and 
therefore came the ſtatute of 2 Ed. 3. cap. 12. and 14 
El. 3. cap. 9. By the firſt it was enacted, That all 
hundreds and wapentakes granted by the King ſhall be 
annexed to the county, and not ſevered. And by the 
other ſtatute, that all ſhould be annexed, and the ſheriff 
ſhould have power to put in bailifls, tor which he will 
aniwer, and no more ſhould be granted for the future; 
and one reaſon of this was, becauſe the King granted away 
hundreds, and abated not the ſheriff's farm. Arg. 2 Sh:ww. 
98, 99. PFaſch. 32 Cur. 2. B. R. 

Hundreds ſhall be kept only by theſe that have land 
ſufficient within the hundred, 9 Ed. 2. ſt. 2. 

Vor. II. Ne. gr. 


Wn VI 
Shall be annexed to counties, 2 El. 3. (>. 
Shall be lett at the ancient farm, 4 Ed. 3. . rs. 
Ed. 1. ft. 3. c. 14. 
Not anſwerable to perſons who are robbed travelling 
on a Sunday, 29 Car. 2. c. 7. ſect. 5. 7 
| Liable to penalty on exportation of wool, 7 & 8 77 7. 


28 


3. c. 28. /. 8. | 
Liable to damages ſuſtained by pulling down buildings, 
1 Geo. 1. c. 5. fedt. 6. 


| 
| By killing cattle, cutting down trees, burning houſes, 
| fc. 9 Geo. 1. c. 22. ſecl. 7. 29 Gee. 2. c. 36. / g. 


8 Ces. 2. c. 20. ſeed. 6. 

By cutting hopbinds, 10 Gee. 2. c. 32. feet. 4. 

By deſtroying corn to prevent exportation, 11 Geo. 2. 
c. 22. ſect. 5. K | 
| By wounding officers of the cuſtoms, 19 Ges. 2. c. 34. 

ect. 6. 
Or by deſtroying woods, Ec. 29 Ges. 2. c. 36. /. g. 
All monies recovered againſt the hundred to be levied 
by a rate, 22 Geo. 2. c. 46. ſed. 34. 
| For other matters, fee Fur axD cry, RonBFRy. 
 HUNDREDORS, (Hundredurii, Are men impunel- 
led, or fit to be impanelled on a jury upon a conttoverfu. 
dwelling in the hundred where the land in queſtion lic, 
Cromp. Fur. ful. 217. and 35 Hen. 8. 6. And default 
of hundredors was a challenge or exception to panels or 
ſherifls, by our law, till the 4 & 5 Ann. c. 16. cvatted, 
| that to prevent delays by realon of challenges to panels ot 
jurors for default of hundredors, c. writs of ven ire fu- 
| cias for trial of any action in the courts at Weſtrinfler, 
ſhall be awarded of the body of the proper county where 
the iſſue is triable. Hundredor ſignifies alſo kim that 
hath the juriſdiction of a hundred, and holdleth the hun- 
dred-caurt, 13 Ed. 1. cap. 38. 9 Ed. 2. fl. 2. and 2 
Eu. 3. cap. 4. And ſometimes it is uſed ſor the bailitf 
of an hundred. Heorne's Mirror of Fuſlice, lib. 1. cap. 
Del office del coroner. 
' HUNDRED-LAGH, Signifies the hundred court, 
from which all the officers of the King's foreſt were ex- 
empted by the charter of King Canutus, . 9. See Man- 
di; fee alſo WARS cor. | | 

HUNDRED-PENNY, Pence collected by the ſhe- 
riff or lord of the hundred. autem pecunia quam ſub- 
fedit cauſa vicecamites olim exigebant ex ſingulis decuriis ſui 
| comitatus, quas Tethingas Saxanes appeilabant. Sir ex bun- 
dredis hundred- penny. Helm. Camb. Brit. fol. 223. 
Hoc eſt, quietantia pro denariis dandis, vel aliis conſuetu- 
 dinibus factendis præpoſitis bundredorum. MS. in Bibl. 
Cotton. ſub tit. Vitellius, c. g. fol. 220. 5. This is elſe- 
vhere called Hlundredfeb, as in Charta Jabanni: Regis 
Egidio epiſiapo Heref. and recorded in Libro Nigro Heref”. 
Tis mentioned in Dame ſduy, viz. Denarii de hundred, 
& denarii Sencti Petri, Gale, Hiſt. Brit. f. 754. Covell, 
aulit. 1727. 

HUNDRED-SETENA, Dwellers or inhabitants of 
2 hundred. Et habeant /acam & facam on ſi round & en 
Areme, an wide & on felde, grithbrice, hundred: ſetena, 
ades & ord. las, Fe. Charta Edgari Regis Mon. Glaſton. 
anno 12 Reg. Mon. Angl. 1 par. fol. 16. b. Seta, or 
Stena, in compoſition, ſignifies dwellers or inhabitants. 
Debent habere conſlitutionem hundredi, quod Angli dicunt 
Hundredſetena. Text. Ref. Corel, edit. 1727. 
HUNTING. See Gaur, Frioxy. 85 
 HUNTINGTON-LANLE, near Cheſter, how re- 
paired, 37 Hen. 8. c. 3. 
HURDF.REFERST, A domeſtick, or one of the fa- 
mily, from the Sax. hyred, familia, and feft, firmus. 
| Bis in anus conveniant in hundredum ſuum quicungue li- 
beri tam hurdereferſt quam folgarii ad dignoſcend. ft deca- 
na Peng font. Leg. H. 1. c. 8. 
| HURRERS, The cappers and hat-merchants, being 
cailed hurrers, were formerly one company of th ha-- 
| berdaſhers. Ste av. Survey of Londen, p. 312. | 
| HURST, HYRST, HERST, Are derived from the 
Fax. hyr/t, i. e. a wood, or grove of trees. There are mu- 
ny places in Kent, Suſſex, and Humpſbire, which begin and 
end with this ſyllable ; and the reaſon may be, becauſe 


By deſtroying turnpikes, or works on navigable river:, 
ö 
| 


Qqq tha 


„ 
the great wood called Aud-aſall extended through thoſe 


counties. Cowell, edit. 1727. | 
HURST-CASTLE, Is ſo called, becauſe ſituated near 
the woods. So burſlega is a woody place; and probably 
from thence is derived hurſley, now hurley, à village in 
Berkſbire. Cowell, edit. 1727. | | 
' HURTARDUS, HURTUS, A ram or wether, a 
male ſheep. Agni prima — prſtquam nati ſunt agni 
wocantur, ſecundo anno hogaſtri, Q conjunguntur multones 
cum multonibus, k, hurtardi cum hurtardis, & fœmellæ 
cum ovibus. Regulz Compoti Domus de Farendon. MS. 
De multonibus 38 . de hurtis & muricis 207. de be- 
gris 121. E de agnis 100. Mon. Angl. tom. 2. pag. 666. 
HUS AND HANT, Words uſed in ancient pleadings. 
— Quidam Henricus Pinkpap captus per querimoniam merca- 
torum Flandriæ & impriſonatus, offert Domino Regi hus 
& hant in plegis ad ſtandum recto, & ad reſpondendum pre- 
diftis mercatoribus & omnibus aliis, qui verſus eum loqui 
voluerint. Et diverſs veniunt qui manucapiunt quod ditius 
H. P. per hus & hant _— Regis — 
concilii ſui in curia Regi epweye, & quo t 
ibi — Sc. IG Concilin Domini 
anno 27 e 4 NT bw 
(grum, freut Jo. | o. e 4 Inſt. fol. 72. 
a 7 AND WIFE. See 8 AND FEME. 
HUSBANDRY AND HUSBANDMAN, The de- 


caying of houſes of huſbandry prohibited, 4 H. 7. c. 19. 
6H. .. 5. 7 A.8. 


27 H. 8. c. 22. 2& 3 f. 


1. 
E. 1. 


C. 
Ma. 6. bs 2. El. 
c. 17. ſed. 3. f ̃ 

3 £6 Ed. 6. c. 5. 
ä . c. 2. 
b: Who may be compelled to ſerve in huſbandry, 5 H. 


0 ga 


41. 32. 
os enter; fro ad for ance fe An 


9. 


and Cornwall, 7 Fac. 1. c. 18. See LABOURRxRS. 
HUSBRECE, (from the Sax. bus, a houſe, and brice, 
a breaking) Was that offence which we now call burglary. 
Carell, edit. 1727. 5 | | 
HUSCARLE, (Sax.) A domeſtick ſervant, or one of 
the fargily. Alſo the domeſtical gatherers of the Danes 
tribute. The word is often found in Dome ſday, where we 
find the town of Dorcheſter paid to the uſe of Heuſcur les 
one mark of ſilver. See KARLES. It properly ſignifies 
a ſtout man, or a domeſtick, viz. Rex Hardeknutus ſuos 


ire 


tributum. Du Freſne. Cowell, edit. 1727. | 
HUSEAUS, (French bou/ſeau, i. acrea) A kind of boot, 
or ſomewhat made of coarſe cloth, and worn over the 
ſtockings ; a buſtin, or as the vulgar call it a ſpatterdaſb. 
It is mentioned in the ſtat. 4 Ed. 4. cap. 7. 
' HUSFASTNE, Is he that holdeth houſe and land, 
Bracton, lib. 3. tract. 2. ca. 10. hath theſe words, Ex in 
Franco plegis eſſe debet omnis qui terram tenet & domum qui 
dicuntur hus 
cuſtur folgberes, &c. Some have corruptly written it 
yy E burdefeſt, but more truly heordfeſte ; which 
ſee in Gloſſ. 


. in decem Scriptor”. 


HUSGABLUM, Houſe-rent, or ſome tax or tribute | 


laid upon houſes. Cowell, edit. 1727. 

HUSSELING PEOPLE, The pariſhioners of Leo- 
minſter, in a petition to King Edward 6. ſet forth, that in 
their town there were to the number of 2000 huſſeling peo- 


ple, Æc. that is 2000 communicants; for huſſe/ in the Saxon | 


tongue ſignifies the Holy Sacrament. Cowell, ed. 1727. 
HUSTINGS, (Huſtingum, from the Sax. bus, domus, 
and thing, cauſa, quaſs domus cauſarum.) This was my 
Lord Ceke's opinion of the derivation of this word. But it 
comes from the Sax. huſtinge, which ſignifies concilium, 
or curia. And ſo tis called in Sax. Chron, An. 1012. 


eglSs 


| 


| 


turned to ti . , 36 H. 8. 
lage 3 alia exattione, & dimidiam acram in 7. que tuntum huti- 
lan reddit, Mon. Ang]. vol. 1. fol. 580. b. g. 


ſhall take apprentices, 5 E. c. 4. | 


—_ — 


ne, & etiam alii, qui illis deſerviunt & di- 


before the 


cities and towns allo have had a court of t 


42. ſed. 1. where it is called 
| NAGIUM. 


nor is ſuch 
maſter; but the defendant's counſel ſaid, that by the 
Civil law the maſter may in caſe of neceſſity, and when 
he has no other means to provide neceſſaries tor her. And 


= FT £ 
viz. they took the biſhop, and led him to their 
i. e. to the council. But Hſtinga eſt antiguiſſima & ce. 
leberrima Londinorum civitat:s curia ſuprema, the princi- 
pal and higheſt court in Londen, 11 Hen. 7. cap. 21. 
and 9 Ed. 1. cap. unic. Of the great antiquity of this 
court, we find this honourable mention in the laws of 


buſting, 


King Edward the Confeſſor, Debet etiam in London, gue 
7 caput Regni & legum, ſemper curia Domini Regis ſingu- 

s ſeptimanis die lune huſtingis ſedere & teneri. Fun- 
data enim erat olim & edificata ad inſtar & ad modum 
in memoriam veteris magne Troje, & uſque in bodiernum 
diem leges & jura & dignitates, libertates, regiaſque conſue- 
tudines antique magne Troje in fe continet——&& con- 


ſuetudines ſuas una ſemper mviolabilitate conſervat. See 


Taylor's Hiſt. Gavel-kind, pag. 55. This court is held 
rd Mayor and Aldermen of London. Error 
or attaint lies there of a judgment, or falſe verdict in the 
ſheriff's court, as appears by F. N. B. fol. 23. other 
e ſame 
name, as Wincheſter, Lincoln, York and Shepey and 
others, where the barons or citizens have a record of 
ſuch things as are determinable before them. Fleta, lib. 


2 cap. 55. ſtat. 10 Ed. 2. cup. unico. 4 Inſt. fol. 247. 
and 61 in decem Scriptores on this 1 LS 
DON. 


HUTESIUM, A hue and cry, —— 4bbas && conventus 
uſt ſunt bits libertatibus, ſcil. viſum franciplegii, huteſium 
clamatum, & effuſtonem ſanguinis. Cartular. Abbat. Glaſ- 
ton. MS. fol. 8 7. 

HUTILAN. Terras quietas ab omni hutilan & omni 


HYBERNAGIUM, The ſeaſon for ſowing winter- 


corn, or wheat and rye between 1 /ichaclmas and Chr:ſt- 


mas : As oppoſed to fremagium and eſtivagiun;, the ſea- 
ſon for ſowing ſummer- corn in the ipring of the year. 
The words were taken ſometimes for the different ſcaſons, 
ſometimes for the different lands on which the different 
grains were ſowed, as wheat ar d rye on tallow: Barley, 
oats, c. on land of one tilth : And again ſometimes for 
the different corn, as bibernagium was applied to wheat 


and rye, which we ſtill call winter-corn : And tremiguam 


to barley, oats, Sc. which we likewiſe term fummer- 
corn. See Fleta, lib. 2. cap. 73. ſect. 18. and lib. 2. c. 
led gium. See IBER- 


HYPOTHECATE, A ſhip, (from the Lat. bypothe- 


ca, a pledge) Is to pawn the ſame for neceſſaries; and a 
maſter may hypothecate either ſhip or goods for relief 


when in diſtreſs at ſea ; for he repreſents the traders as 


well as owners: And in whoſe hands ſoever a ſhip or 


goods hypothecated come, they are liable. 1 Salk. 34- 
2 Lil. Ar. 195. 
huſcarles mi? per omnes Regni ſui provincias ad exigendum | 


By the Common law, by which properties are to be 


tried, the maſter of the ſhip could not impawn the 


ſhip; for [he has] no property either general or ſpecial ; 
power given to him by the conſtituting him 


Hobart J. held clearly, that the admiral law is, that if the 
ſhip be in danger at ſea, or wants neceſſaries, ſo as the 
voyage may be defeated, the maſter, in ſuch caſe of ne- 
ceſſity, may impawn for money, Ec. to relieve ſuch 
extremities by imploying the money ſo; for he is truſted 
with the ſhip and voyage, and ſo may reaſonably be 
thought to have the power implicitly given him, rather 
than ſee the whole loſt. Hob. 11, 12. Bridgman's caſe. 

A. being in a ſhip on the ſea, B. who was in it, 


and was reputed an agent and factor, borrows 100 J. of 


A. upon bottomage (that is, when the money is paid 
on the keel of the ſhip, and the ſhip obliged to payment 
of it, and if it be not paid at the time, &c. that he that 
lends the money ſhall have the ſhip); and it was allowed 
to be a good and neceſſary cuſtom by all; and it was 
agreed, that if the maſter, factor, purſer, or he that is 
reputed owner of the ſhip, borrows money in ſuch a 


manner for the neceſſaries of a ſhip, that binds the 


owner 


1 


I C B 

owner of the ſhi although the 
ed, and det his remedy againſt him that he ſo 
And 'tis not a good allegation to have a 
that the property was not in him that 
took ſuch bottomage. Noy 95. Scarborow v. Lyrius. 

HY'TH, a port or little haven to lade or unlade wares 
at, as Qucen-bytb, Lamb-hyth, c. New Book of En- 
tries, fol. 3. — De tota medietate hythe ſue in, &c. 
cum libero intraitu & cxitu, Sc. Mon. Angl. 2 par. 
fol. 142. 


SACK, A kind of defenſive coat worn by horſemen 
in war, not made of folid iron, but plates 
faſtened together, which ſome by tenure were bound to 
find upon any invaſion. See Hipace. 8 in 
the Life of Richard II. fel. 239. tells us, Accepi ab ore 
ejuſdem Johannis Philpot quod mille loricas vel tunicas, 
vulgo vocant jakes, redemerit de manibus creditorum. 
Find in pag. 249. Acceptum quoddam veſtimentum pretis- 
duris Lancaſtriæ, quale jack vocamus. It was cal- 
88 becauſe at firſt it was made with leather. 
Cowell, edit. 1727. : | 
_  JACTIVUS, (Lat.) Signifies him that loſeth by de- 
fault; Qui plucitum ſuum neglexerit, & jactivus exinde 
remanſit. Formul. Solen. 159. | 
AMAICA. See PLAN TATIoxs. 
AMAICA-WOOD, (mentioned 15 Car. 2. cap. 5.) 


I a kind of ſpeckled weed, of which are made cabinets, | 


called there granadilio. The tree (as they ſay) is low and 
ſmall, ſeldom bigger than a man's leg. 

JAMBEAUX, Armour for the legs; from jambe, 
NU, Fu kts. dow end 

urz or ; alſo a | | 
1 Part. fol. 179. A word much uſed in AT and the 
name ſeems to derive itſelf from the French juunc, i. e. 
yellow, becauſe the bloſſoms of it are of that colour. 
Co. on Lit. p. 5. ſays jampna, ſignifies a wateriſh place. 
Man woad, in his 222 cap. 25. num. 3. ſays, No 
man may cut down furze or whins within the foreſt 
without good licence. 

JANNUM, Heath, whins or furz. Erniſius que- 
ritur quod bomines — jannum in guadam bruera 
quam babet in Dunheved. Placita 23 Hen. 3. Sumerſet. 
apud Prynn. Collect. tom. 3. p. 93. 

4 — A ſort of ſmall money formerly uſed here, 
mentioned by Staunford in his Pleas of the Crown, 
cap. | 


o. | 
JAR, (Span. Jurre, i. e. an earthen pot) With us it 
is taken for an earthen pot or veſſel of oil, containing 
twenty gallons. | 

JARROCK, (mentioned in tat. 1 R. 3. c. 8.) Is a 
| Kind of cork, or other ingredient, which this ſtatute pro- 
hibits dyers to uſe in dying cloth. | 

JAUN, (Fr. Juune, i. e. yellow colour.) Preterea 
concedit abbati & conv. & hominibus eorum de Stenhal de 
ſe & de beredibus ſuis calligere jaun & feugere & breue 
& geneſtam per terram ſuam ſine impediments, Sc. Charta 
Will. de Bay, fine dat. Doubtleſs here jaun is uſed for 
furz or —_ which we now in law Latin call jampnum, 


and anciently Jaunum 3 as, Dec ma: illius jauni ix Dun- | 


beved. Pl. Aff. 22 H. 3. Cowell, edit. 1727. 
IBERNAGIUM, bibernagium, ybernagiun, Seaſon for 
ſowing winter-corn. Et arabit unam acram, ſemi- 
nabit cum ſemine domini, eandem herciabit, videlicet, di- 
midiam acram ad ibernagium & dimidiam ad tremagium, 
& cariabit de fans demini. Cartular. Abbat. Glaſton. 
MS. fol. 91. a. 
ICENI, Suffsik, Norfolk, Cambridge and Huntingdon- 


ire. 
ICH DIEN, I the motto of the arms of the Prince of 
Wales; from the Germ. ic dien, i. e. 1 ferve. It was 


be not ſo imploy- | 


I D E 
formerly the motto of Jahn King of Bohemia, who wa; 
flain in the battle of Creſſy by Edward the Black Prince, 
and taken up = to ſhew his ſubjection to his father 
118 Edward | 

ICONA, ( Iconia, ) A figure, image or repreſentation of 
a thing. "Tis mentioned in Matt. Furiſ. pag. 146, 491. 
in Hoveden, pag. 670. and in Brompton, pag. 1178. 

ICTUS ORBUS, ICTUS CAECUS, A bruiſe, a 
ſwelling, any hurt or maim without breaking the ſkir, 
which they call properly plaga, a wound, and aperta pla- 
ga, an open wound. Si inveniantur plage apertæ, vel 
bruſſure per iEtus orbos. Braden, lib. 2. tract. 2. c. 5. .. 
7. So orbis was uſed for a black and blue ſpot, or ſivid 
mark of beating——Ligna faciunt bruſuras, orbes, g 
ictus, qui judicari non e ad plagam, Ib. cap. 24. ſect. 

2. So icius cæcus oppoled to id ius cruentus and idfus ap- 
parent. As in the laws of H. 1. c. 94.—Si alius alium 
derberet cæcis ictibus & non cruentis, ive cravatus 161 ſit, 
vel non convitfus, noxe witam emendabat domino, cui us bo- 
minem vulneravit. Cowell, edit. 1727. | 

IDENTITATE NOMINIS, Is a writ that lies for 
him, who upon a capias or exigent is taken and commit- 
ted to priſon for another man of the ſame name; in ſuch 
caſe he may have this writ directed to the ſheriff, which 

is in nature of a commiſſion to inquire, whether he be 
the tame perſon againſt whom the action was brought; 
and if not, then to diſcharge him. Reg. Orig. 194. 
F. N. B. 267. 

Stat. 37 Ed. 3. cap. 2. For the miſchicfs which hap- 
pen of that the eſcheators, ſkeriffs and other miniſters, 
ſeize the lands and goods ot many, ſurmiſing that they 
be outlawed, becauſe they bear ſuch names as thoſe 
which be outlawed, it is ordained, that if any complain 
of him in ſuch caſe, he ſhall have a writ of [/dentitate 
nominit, as hath been uſed; and if any man's lands or 
goods be ſeized in ſuch caſe, he ſhall find ſurety before 
the miniſter which hath the warrant to ſeize, to anſwer 
to the King of the value of ſuch lands or goods, in caſe 
that he cannot diſcharge himſelf, without taking any 
thing of the party; and if ſuch miniſter do not the ſame, 
and thereof be attainted, the ſhall recover his 


double damages, and he ſhall be grievouſly amerced to- 


wards the King. 
Stat. 9 Hen. 6. cap. 4. A writ of Identitate nominis 
may be maintainable for executors of every teſtator as 


well as for any perſon himſelf. 


Execution iſſued for damages recovered againſt the bai- 
liff of A. by the name of F. S. of D. and there was F. S. the 
father and F. S. the ſon, and the father being dead the 
ſon ſued this writ, and prayed to have a /uperſedeas ; and 
MWarburton J. demanded of Brownlow it he had an pre- 
cedent to award a ſuper/edeas in ſuch caſe ; who anſwered 
No; wherefore he and Hutton J. being only preſent, ſaid 
they would adviſe. Winch 6. Paſch. 19 Fac. Earl e 
Northumberland v. Earl of Devon. Cro. Fac. 623. S. C. 
by the name of Stubbs v. Cat; and upon ſurmiſe that 
the ſuit was againſt F. S. the elder, and execution being 

ſued, the ſheriff had endeavoured to levy the damages, 
Ec. upon the goods of J. S. the younger, who ſued this 
writ to be diſcharged ; and the writ was allowed, tho” 
after verdict, judgment, and execution awarded. Hutt. 45. 
S. C. by the name of Nilſen v. Stubbs, and that upon the 
directing the writ of identitate namints a ſuper ſedeas lies 
thereupon. Bui afterwards in proceeding upon the iden- 
titate naminis, the queſtion was, if the ſuperſedeat lies 
thereupon, it being only a ſurmiſe and matter in ſact, 
and lies more properly, and more frequently, for pre- 
venting an arreſt upon outlawry, — after the party is 
taken upon the outlawry, and is a thing not frequent in 
uſe, and is in nature of an aud. quer. and the party ſhall 
find ſurety to pay the debt if found that he be not an- 
other perſon; and the court inclined ſtrongly, that it is 
no ſuper/edeas, but much in the diſcretion of the court, 
cites Lib. Intrat. and 5 Ed. 4. 36, 51 & 53. Heb. 530. 
S. C. and tho? precedents (there cited) were produced, 
yet the court was of opinion that the writ in the pripci- 
pal caſe, and the 7 — thereupon, was not ar- 
ranted, but that the defendant, being named FJ. S. the 


yourger, might have aQticn of falſe impriſcnment; be- 
cauſe 
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tauſe the defendant, being named J. S. without addition, 
ſhall never be accounted the younger, but always the 
elder of the two of that name ; but to avoid duplicity of 
ſuits, it was ordered that the defendant in the former 
action ſhould appear to the ſci fa. in the identitate no- 
minis, and plead, and go to trial, and if the defendant 
in the former action was found to be the ſame perſon, 
then the money remaining with the ſheriff to be delivered 
to the now defendant, or if otherwiſe, then to the now 
plaintiff. See 14 Vin. Ar. tit. Identitate nominis. 

IDEOTS AND LUNATICKS. _ 4 a 2 
word properly ſignifying a private man, who has no pub- 
lick 1 —_— — it is taken for illiteratus, 
imperitus, and in our law for non compos mentis, or a na- 
tural fool. The words of the ſtatute 17 Ed. 2. c. g. are Rex 
babebit cuſtodiam terrarum fatuorum naturalium, whereby 
it appears he muſt be a natural fool, that is, a fool a nati- 
vitale: for if he was once wiſe, or become a tool by chance 
or misfortune, the King ſhall not have the cuſtody of him. 
Staundf. Prerog. cap. 9. F. N. B. fel. 232. If one 
have underſtanding to meaſure a yard of cloth, number 
twenty, rightly name the days of the week, or io beget 
a child, he ſhall not be counted an idest or natural fool, 
by the laws of the realm. See 4 Rep. Beverley's caſe. 
Cowell, edit. 1727. 

The more general deſcription of a perſon. who, from 
his want of reaſon and underſtanding, comes within the 
protection of the law, is that of non compos mentis. Co. 
Lit. 246. 4 Ca. 124. Skin. 177. 

There are, ſays my Lord Cole, four kinds of men 
| who may be ſaid tc be nan campos t. An ideot, who is 
nan cumpos from his nativity. 2. One made ſuch by ſick- 
neſs. 3. Lunatick, gui aliquando gaudet lucidis intervallis, 
who is non compos only for the time that he wants under- 
ſtanding. 4. One that is drunk; which laſt is fo far 
from coming within the proteQion of the law, that his 
drunkenneſs is an aggravation of whatever he does amiſs. 


Co. Lit. 247. 4 Co. 124. See 1 Hale Hiſt. F. C. 30 


40 37. 


1. An ideot is a fool or madman from his nativity, | 


and one who never has any lucid intervals ; theretore the 
King has the protection of him and his eſtate, during 
his life, without rendering any account; becauſe it cannot 
be preſumed that he will be ever capable of taking care of 
himſelf or his affairs: And ſuch a one is deſcribed a per- 
ſon that cannot number twenty, tell the days of the 
week, does not know his father or mother, his own 
age, Fc. But theſe are mentioned as inſtances only; 
for ideot, or not, being a queſtion of fact, mult be tried 
by jury or inſpection. 
Ideits. F. N. B. 233. 

But tho? an ideot muſt be fo à nativitate, yet if by 
inquiſition it be found, that A. is an ideot not having 
any lucid intervals per. ſputium 9s annorum, this is a ſut- 
ficient finding ; for the inquiſition having found the party 


an ideot, the adding /patium oo annorum is ſurpluſage, | 


and ſhall be rejected. 3 Mod. 43, 44. 2 Show. 171. 
Skin. ö. 177. F. C. Prodgers and Lady Frazier. 


2. One made ſuch by ſickneſs, which my Lord Hale | 


calls Dementia accidentalis vel adventitia, and which he 
again diſtinguiſhes into a total and a partial inſanity, 
from its being more or leſs violent, is ſuch a madneſs as 
excuſeth in criminal caſes; and tho” the party alſo in 
every thing elſe be intitled to the ſame protection with an 
ideot ; and tho? his di order ſeems permanent and fixed, 
et as he had once reaſon and underſtanding, and as the 
w ſees no impoſſibility but what he may be reſtored to 
them again, it makes the King only a truſtee for the be- 
nefit of ſuch a one, without giving him any profit or 
intereſt in his eſtate. 1 Hale Hiſt. P. C. 30. | 
3. A lunatick; this is alſo Dementia accidentalis vel 
adv-ntitia, and takes its name from the great influence 
which the moon has in all diſorders of the brain; and 


tho? ſuch a one hath intervals of reaſon, yet during his | 


phrenzy he is intitled to the fame indulgence as to his 
acts, and ſtands in the ſame degree with one whoſe diſor- 
der is fixed and permanent. 4 Co. 125. Co. Lit. 247. 
1 Hale Hiſt. P. C. 31. 


Dyer 25. Mor 4. pl. 11. Bro. 


190 


4. One made mad by drunkenneſs, which is called 
Dementia effeclata ; and tho', as has been ſaid, ſuch 2 
perſon be not intitled to the protection of the law, yet if 
a perſon by the unſkilfulneſs of his phyſican, or by the 
contrivance of his enemies, eat or drink ſuch a thing ag 
cauſeth phrenzy, this puts him in the ſame condition with 
any other phrenzy, and equally excuſeth him; alſo if by 
one or more ſuch practices an habitual or fixed phrenz 
be cauſed, tho? this madneſs was contracted by the 2 
and will of the party, yet this habitual and fixed phre 
thereby cauſed put the man in the ſame condition, 1 K 
as the ſame was contracted involuntarily at firſt. Nan 
19. a. Crom. Fuſlice 29. a. Co. Lit. 247. 1 Hale Hit 
f ® i | : 

But tho? this ſubje& of madneſs may be ſpun out to a 
greater length, and branched into ſeveral kinds and de. 
grees, yet it appears that the prevailing diſtinction herein 

in law 1s between ideocy and lunacy ; the firſt a fatuity a 
nativitate, vel dementia naturalis, which excuſeth the 
as to his acts, and intitles the King to the receipt 
of the rents and profits of his eſtate during his life 
| without being obliged to render any account for the ſame; 
the other accidental or adventitious madneſs, which, whe. 
ther permanent and fixed, or with lucid intervals, 
under the general name of lunacy, and equally excuſeth 
| with ideocy, as to acts done during the pirenzy ; but 
herein they differ, that in the latter caſe the King, as h:; 
been ſaid, is only a truſtee for the lunatick, and account. 
able to him, if he happens to be reſtored to his underſtard- 
ing, or to his repreſentatives, if it happen otherwiſe. 3 
Bac. Ar. 80. 4 C. 125-6. | 


1. Hou ideats and lunaticks are to be found ſuch. 


2. Who bath an intereſt in, and juriſdifiion vcr them; 
and of appointing them proper curators and committees, and 
the power and duty of ſuch committees. 

3. How ar the want o underſtanding ſhall be ſaid ts 

| prejudice em in civil and — Ia P fa: | 

4. Har far their atts are vaid, or widable ; and 

baw they are ts ſue or yo" Lo 95 


— . ra. ee. AH 


1. How ideats and lunaticks are ta be found ſuch. 
Every perſon of the age of diſcretion is in law pre- 


ſumed to be of ſound mind and memorr, unleſs the ccn- 
| trary appear; and this rule holds as well in civil as cri- 


minal caſes. 1 Hale Hiſt. P. C. 33, 

The trial of ideocy, madneſs or lunacy in civil caſes, 
and in crder to the commitment or cuſtody of the per- 
ſon and his eſtate, which belongs to the King, either to 
his own uſe and benefit, as in caſe of ideocy, or to the 
uſe of the party, in caſe of accidental madneſs or lu- 


nacy, is by writ or commiſſion to the ſheriff or eſcheator, 


or particular commiſſioners both by their own inſpeQion 
and by inquiſition to inquire, and return their inquiſition | 


Into the Chancery ; and thereupon a grant or commit- 


ment of the party and his eſtate enſues: And in caſe the 
party or his friends find themſelves injured by the finding 
him a lunatick or ideot, a ſpecial writ may iſſue to 
bring the party before the Chancellor, or before the 
King, to be inſpected; and if, on examination, it ap- 
pear the party is no ideot, the whole commiſſion and 


office ſhall be diſcharged without any traverſe or mon- 


ſtrans de drait. 9 Ca. 31. a. 4 Co. 126. And for this 
writ of [liota inguirendo, fee Fitz. N. B. 232, 3. 

Alſo the party found an idiot or lunatick may traverſe 
the inquiſition, as may any other perſon having a title to 
the land, and therefore it is ſaid, that by the ſtatute 18 
Hen. 6. there ought to be a month's time between the 
return of the inquiſition and the grant of the cuſtody 
and Jands, in order for the parties to come in and tender 
ſuch traverſe. Skin. 178. | 

If by inquiſition a perſon be found a lunatick, and 
the cultody granted to J. S. and the party thus found 
bring a ſcire facias to ſet aſide the inquiſition, the 
committee of the lunatick cannot plead nor join iſſue 


| in ſuch ſcire facias ; tor he can have no intcreſt in the 


eſtate 


1 D E 


lunatick, being only in the nature of a bai- 
— tony and — 4 his duty is to inform the 
King's Attorney General of the nature of the affair, 
who is the proper perſon to conteſt the matter in behalt 
of the King. 2 Sid. 124. Suſan 7 horn v. Cowards. 
As to ideocy, lunacy or madneſs, which excuſes in 
ital caſes, it is not neceſſary that it was found by in- 
— * that the party was a madman, ideot, lunatick 
— -ous to the commitment of the fact; tor if he was 
LO uy mad at the time of the fact committed, this 
ſhall excuſe; and this regularly is to be tried by an inqueſt 
of office to be returned by the ſheriff of the county 
wherein the court ſits for the trial of the offence; and it 
it be found that he was actually mad, he ſhall be diſ- 
charged without any other trial; but if they find that 
feigns himſelf mad, and he refuſes to an- 
he ſhall be dealt with as one who ſtands 
Bro. Cor. tot. 1 And 107, 


Huwk. P. C. 2. 1 Hal. Hift. 
P. C. 35. 


Alſo in caſe a man in a frenzy by ſome over- 
fight, or by means of the gaoler, to plead to his indict- 
ment, and is put upon his trial, and it appears to the 
court upon his trial that he is mad, the judge in diſcre- 
tion may diſcharge the jury of him, and remit him to | 

to be tried after the recovery of his underſtanding, 
eſpecially in caſe any doubt appear upon the evidence 
touching the guilt of the fact, and this n favirem vite 
and if there be no colour of evidence to prove him guil- | 
ty, or if there be a pregnant evidence to prove his in- 
fanity at the time of the fact committed, then, up- 
on the fame favour of life and liberty, it is fit it thould 
he eded in the trial, in order to his acquutal and | 
enlargement. 1 Hal. Hift. P. C. 33, 36. 

So if a perſon during his inſanity commits a capital 
offence, and recovers his underttanding, and being indict- 
ed and arraigned for the fame, pleads Not guilty, he 
ought to be acquitted; for, by reaſon of his incapacity, 
he cannot act felleo animo. 1 Hitt. P. C. 36. 


154. Sav. 50, 57 · 


— he. If 


2. Who hath an intereſt in, and juriſdiction over them; 
and 4 appointing them er curators and committees; 
and the power and duty of ſuch committees. | 


It ſeems to be agreed at this day, that the King as 

farens patriæ hath the protection of all his ſubjects, and 
that in a more peculiar manner he is to take care of all 
thoſe who, by reaſon of their imbeci!lity and want of 
underſtanding, are incapable of taking care of them- i 
ſelves; this, in ſome books, is called a prerogative in the 
crown, and in others a regium munus, or duty which the 
King owes to his ſubjects in return to their ſubjection 
and allegiance to him. Staund. Præreg. cap. 9. fol. 33. 
2 Inſt. 14. 4 Co. 126. 4. Dyer 25. 
My Lord Cote in his 2 Iuſt. is of opinion, that by 
the Common law the King had no prerogative in the 
cuſtody of an ideot's lands, but that the ſame belonged 
to the lords of whom the lands were holden, and that 
the fame was given to the King by ſome act of parlia- 
ment after the making of Magna Charta, and before the 
ſtatute De prerogativa Regis 17 Ed. 1. cap. 9. In 4 Co. 
Beverley's caſe, he favs, that this prerogative was by the 
Common law, and that the ſtatute De prerogativa Regis 
is only declarative thereof. 2 Inſt. 14. 4 Co. 126. 

But however that may be, now, by the ſtatute De 
prerogativa Regis, or 17 Ed. 2. cup. O. it is enacted, 
that the King ſhall have the cuſtody of the lands of na- 
tural fools, taking the profits of them, without waſte 
or deſtruction, and ſhall find them their neceſſaries, of 
whole fees loever the lands be hulden; and after the 
death of ſuch ideots, he ſhall render it to the right heirs, 
ſo that ſuch ideots ſhall not alien, nor their heirs ſhall be 
diſinherited. 

And cap. 10. of the ſaid ſtatute, . Alſo the King ſhall 
provide when any (that before time hath had his wit and 
memory] happen to fail of his wit, and there are many 
fer lucida intervalla, that their lands and tene ments ſhall 
be fafely kept without waſte and deſtruction, and that 

Yor. II. Ne. qi. 


— 
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they and their houſhold ſhall live and be maintained com- 
28 with the profits of the ſame, and the teſiduc, be- 
ſides their ſuſtentation, ſhall be kept to their ute, to be 
delivered unto them when they come to right mind; 6 
that fuch lands and tenement: ſhall in no wiſe be aliencd. 
and the King ſhall take nothing to his own ule; and it 
the party die in ſuch eftate, then the reſidue thall be du. 
tributed for his ſoul, by the advice ot the ordinary.” 
This diſtinction, eſtabliſhed by this ſtatute, between 
the King's intereſt in the lands of an ideot and luna- 
tick, is laid down and admitted in all the books wiiich 
ſpeak of this matter; and on this foundation it hath hen 
reſolved, that the King may grant the cuſtody of an 
ideot and his lands to a perſon, his heirs and exccutor., 
and that he had the fame intereſt ſuch a one as he had in 
his ward by the Common law. Bro. Ideot, 4, 5. Dyer 
"5 Aer 4. pl. 12. 1 And. 23. 4 Ce. 127. Ce. 
t. 247. : | 
But though a lunatick is by commiſſion to be under 
the care of the publick, and ſuch committee :; to be 


appointed for him by the Lord Chancellor, u hoſe acts 


are ſubject to the controul and correction of the court ot 
Chancery; yet ſuch a one, whether ſo appointed, or 


| Whether he of his own head take upon him the care and 


management of the eſtate of a lunatick, is but in nature 
of a bailiff or truſtee for him, and accountable to him, 
his executors or adminiſtrators. 4 C. 127. 2 Char. 
Ci. 239. | 
And as the committees of a lunatick have no intereſt, 


but an eſtate during pleaſure, it has been ruled, that they 


cannot make leaſes, nor any ways incumber the luna- 
tick's eſtate, without a ſpecial order from the court of 
Chancery, where the profits are not ſufficient to main- 
tain the Junatick. 1 Fern. 262. Foſter v. Merchant. 

Alto where a lunatick, before ht became ſuch, made 
a mortgage of good part of his eſtate for 50/. and the 


| committee transferred this mor'g ge, and wok up 


or 400 J. more upon it; and it was held by my Lerd 
Keeper, that the mortgage ſhould ſtand but a ſecurity for 
the 50. only. 1 Fern. 262, 263. 

And though the King, as has been ſaid, has the ſole 
direction and management of ideots, &c. yet a private 
perſon may confine a friend who is mad, ard bind and 
beat him, Ec. in ſuch a manner as is proper in luch cir- 
cumſtances. 2 Rel. Abr. 546. | 

And alſo by the 12 Ann. cap. 23. reciting, that 
whereas there are ſometimes in pariſhes, towns and placcs, 


perſons of little or no eſtate, who by lunacy, or other- 


wiſe, are furiouſly mad, and dangerous to be permitted 
to go abroad, and by the laws in beirg the juſtices of 
peace and officers have not authority to reſtrain and con- 
fine them; it is enacted, „ That it ſhall and may be 
lawful for any two juſtices of the peace, where ſuch lu- 
natick or mad perſon ſhall be found, by warrant under 
their hands and ſeals, directed to the conſtables, church- 
wardens and overſeers of the poor of ſuch pariſh, town 


or place, or ſome of them, to cauſe ſuch perſon to be 


apprehended and kept ſafely locked up in ſuch place With- 


in the county where ſuch pariſh or town ſhall lie, as 
uch juſtices thall, under their hands and ſeals, direct and 


appoint; and {if ſuch juſtices find it neceſſary) to be 
there chained, if the laſt legal ſettlement of ſuch per- 
fon ſhall be in any pariſh, town or place within ſuch 


county; and if ſuch ſettlement ſhall not be there, then 


ſuch perſon ſhall be ſent to the place of his or her laſt 
legal ſettlement, as vagrants by this act are directed to 
be ſent, (whipping excepted) and ſhall be kept ſafely 
locked up or changed, as aforefaid ; and the charges of 
keeping and maintaining ſuch perſon during ſuch reſtraint, 
(which ſhall be for and during ſuch time only, as ſuch 
lunacy or madneſs ſhalt continue,) ſhall be ſatisfied and 
paid by order of two or more juſtices of the peace for the 
county, town or place where ſuch ſettlement ſhall lie, 
out of the eſtate of ſuch perſon, if ſuch perſon hath an 
eſtate to pay and ſatisfy the fame, over and above what 
| ſhall be ſufficient to maintain his wife and children if 
he hath any; and if he hath not ſuch an eſtate, then 
the charges of the keeping and maintaining ſuch perſon, 
ſuch reſtraint, ſhall be ſatisfied and paid by ſuch 


| (ng 
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of ſuch 


iſh, town or 
place, are by the laws in being to be provided for.” 


ways and means as the poor 


Provided, that this act, or any thing contained 
therein, ſhall not extend, or be ed to extend, to 
reſtrain or abridge the prerogative of the Queen, or the 
power or authority of the Lord Chancellor, Lord Keeper, 
or Commiſſioners of the Great ſeal for the time being, 
or of the Chancellor, or Vice-Chancellor of the County 
Palatine of Lancaſter for the time being, or of the Cham- 
berlain or Vice-Chamberlain of the County Palatine of 


premiſſes. 


. How ar their want of underſtanding ſhall be ſaid 

to Fett in civil and criminal cafes. 
Civil caſes. An ideot, or perſon nan compar, may in- 
Berit, becauſe the law, in compaſſion of their natural in- 


firmities, preſumes them capable ot property. Co. Lit. | 


2, 8. 

" Alſo an ideot, or perſon of non-ſane „ may 
purchaſe, becauſe it is intended for their benefit; and 
if after recovery of their they agree thereto, they 


cannot avoid it; but if they die during their lunacy, their 
heirs may avoid it, for they ſhall not be ſubjeQ to the 
contracts of perſons who want capacity to contract; ſo if 
alter their mem recovered, the lunatick, or perſon 


non campos, die without agreement to the purchaſe, their 
heirs may avoid it. Co. Lit. 2. 2 Vent. 203. 
If an ideot or lunatick „ and die, his wife ſhall 


be endowed; for this works no forfeiture at all, and the 
King has only the cuſtody of the inheritance in one caie, 
and the power of providing for him and his family in the 
other; but in both caſes the freehold and inheritance is 
in the ideot or lunatick ; and therefore if lands deſcend 
to an ideot or lunatick after marriage, and the King, on 
office found, takes thoſe lands into his cuſtody, or grants 
them over to another, as committee, in the uſual manner; 
yet this ſeems no reaſon why the huſband ſhould not be 
tenant by the curteſy, or the wife endowed, ſince their 
title does not begin to any purpoſe till the death of the 
huſband or wife, when the King's title is at an end. 
Co. Lit. 31. a. Co. 124, 125. Yet fee Plow. 263. 
& n Foun : 

A lunatick ſhall be tenant by the curteſy, and ſhall 
have dower; ſo tho' a woman, being a lunatick, kill 
her huſband, or any other, yet ſhe ſhall be endowed, 
becauſe this cannot be felony in her, who. was deprived 
of her und 

If a perſon non campos be diſſeiſed, and a deſcent caſt, 
this, it 1s ſaid, takes away his entry, but not the entry of 
the heir; for regularly the nan campos in this caſe cannot 


allege the diſability in himſelf, becauſe he cannot be ſup- 


poſed conſcious of it, nor is he allowed ever, at any time, 


to allege it, tor when he is once nas compos, there is no 


certain time when he can be adjudged to recover that 
diſability, unleis where he is legally committed, and then 
the acts during his lunacy will be ſet aſide and diſcharged, 
and afterwards the commiſſion ſuperſeded ; for in no 
other way can the non cempos be legally reſtored to his 
right, and to his capacity of acting. Lit. ſect. 405. 
Co. Lit. 247. | 

A perſon nan compas, being lord of a old manor, 
may make grants of copyhold eſtates, for ſuch eſtates 
do not take their perfection from any power or intereſt in 
the lord, but from the cuſtom of the manor, by which 
they have been demiſed and demiſable time out of mind. 
4 Co. 23. b. Co. Copybalder 79, 107. 

Ideots and lunaticks are both by the Civil law, and 
likewiſe by the Common law, incapable of being execu- 
tors or adminiſtrators ; for theſe diſabilities render them 
not only incapable of executing the truſt repoſed in them, 
but alſo by their inſanity, and want of underſtanding, 
they are incapable of determining whether they will take 
upon them the execution of the truſt or not. Godo/ph. 
Orpb. Leg. 86. 

Therefore it hath been agreed, that if any executor be- 
come non compat, that the ſpiritual court mav, on account 
of this natural diſability, commit adminiſtration to an- 
other. 1 Salk. 36. 
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An ideot, or perſon non comps, being robbed, ſhall be 
bound by a ſale ot his goods in a market overt. 2 Inft. 
713. | 

Criminal caſes. It is laid down as a general rule, that 
ideots and lunaticks, being by reaſon ot their natural gif. 
abilities incapable ot judging between good and evil, are 
puniſhable by no criminal proſecution whatſoever. x 
Hawk. P. C. 2. 

And therefore a perſon, who loſes his memory by ſick- 
neſs, infirmity, or accident, and kills himielf, is no 
fela de fe. 3 Inſt. 54. 

So it a man give himſelf a mortal ſtroke while he is 
non compos, and recovers his underſtanding, and then 
dies, he is not felo de ſe; for tho? the death compleat the 

homicide, the a& muſt be that which makes the offence. 
1 Hale Hift. P. C. 412. | 5 

But it is not every melancholy or hypochondriacal dif: - 

temper that denominates a man non comps, for there are 
few who commit this offence, but are under ſuch infir- 

mities ; but it muſt be ſuch an alienation of mind that 

renders them to be madmen, or trantick, or deſtitute of 
the uſe of reaſon. 1 Hale Hiſt. P. C. 412. 

| And as a perſon non compos cannot be a felo de ſe 


| killing himſelf ; ſo neither can he be guilty ot homicide in 


killing another, nor of petit treaſon; alto if one who is 
committed for a capital offence become non compes before 
conviction, he ſhall not be arraigned ; and if after con- 
viction, he ſhall not be executed. 1 Hale Hiſt. P. C. zo. 


| 1. Hawk. P. C. 2. 


_— 


It ſeems to have been anciently holden, in reſpect of that 
high regard which the law has for the ſafety of the King's 
perſon, that a madman might be puniſhed as a traitor tor 
killing, or cffering to kill the King; but this is now 
contradicted by better and later opinions. Fitz. Coron. 
351. Regiſt. 309. 4 Co. 124. b. 1 Rull. Rep. 324. 

The great difficulty in theſe cafes is, to determine 
where a perſon ſhall be ſaid to be ſo far deprived of his 
ſenſe and memory, as not to have any of his actions im- 
puted to him; or where, notwithſtanding ſome defects of 
this kind, he ſtill appears to have fo much reaſon and 
underſtanding as will make him accountable for his ac- 
tions, which my Lord Hale diſtinguiſhes between, and 

calls by the name of Total and partial inſanity ; and 


— — 


— 


Gſtanding by the a& of God. Ferd. 365. © | 


tho! it be difficult to define the indiviſible line that divides 
perfect and partial inſanity, yet, ſays he, it muſt reſt 
upon circumſtances, duly to be weighed and conſidered 

; both by the judge and jury, leſt on the one ſide there be 
a kind of inhumanity towards the defects of human na- 
ture, or on the other fide too great an indulgence given 
to great crimes; and the beſt meaſure he can think of 
is this: Such a perſon, as labouring under melancholy 
diſtempers, hath yet ordinarily as great underſtanding as 
ordinarily a child of fourteen years hath, is ſuch a perſon 
as may be guilty of treaſon or felony. 1 Hale Hift. P. C. 


30. 

It hath been already obſerved, that he who is guilty 
of any crime whatſoever thro? his voluntary drunkenneſs, 
ſhall be puniſhed for it as much as if he had been ſober. 
Vide ſupra. 5 

Alſo he who incites a madman to do a murder, or 
other crime, is a principal offender, and as much puniſh- 
| able as if he had done it himſelf, Keilw. 53. Dalt. 
cap. 95. 1 Hawk. P. C. 2. | 
And here we mult obſerve a difference the law makes 
between civil ſuits that are terminated in compen/ationem 
dumni illati, and criminal ſuits, or protecutions, that are 
ad pœnam & in vindictam criminis commiſſi ; and therefore 
it is clearly agreed, that if one who wants diſcretion com- 
mits a treſpaſs againſt the perſon or poſſeſſion of ano! her, 
he ſhall be compelled in a civil action to give ſatisfaction 
for the damage. 2 Rell. Abr. 547. Heb. 134. Co. Lit. 
247. 1 Hawk. P. C. 2. 1 Hal. Hiſt. 15, 16, 38. 


4. How far their acts are gead, waid, or voidable ; and 
bow they are to ſue and defend. 


We muſt firſt diſtinguiſh between acts done by ideots 
and lunaticks in pais, and in a court of record ; that as 


a ET 


to thoſe ſolemnly acknowledged in a court of record, as 
fines 
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Fnes and recoveries, and the uſes declared on them, 
are good, 


under theſe diſabilities, the judges would not 
my . them to make theſe ac know ledgments. 
4 Co. 124. 2 And. 145. C. Lit. 247. ; 
Therefore if > Fu nex comper acknowledges « fine, 
it ſhall ſtand agai him and his heirs, for tho” the judges 
ought not to admit of a fine from a madman under that 
diſability, yet when it is once received, it ſhall never be 
reverſed, becauſe the record and judgment of the court 
being the higheſt evidence that can be, the law preſumes 
the conuzor at that time capable of contracting; and 
therefore the credit of it is not to be conteſted, nor the 
record avoided by any averment againſt the truth of it. 
4 Co. 124. 2 Inft. 483. Bro. tit. Fines 75. Co. Lit. 


„ in caſe of a fine levied by an ideot, it ſnhall ſtand 
againſt him and his heirs; for no averment of ideocy 
can vacate the fine; nor will an office, finding him an 
ideot 4 nativitate, be ſufficient to reverſe the fine, tor 
that were to leſſen the credit of judgments in courts of 
record, by trying them by other rules than themſelves. 
2 And. 193. 4 Co. 12h. 3 

As to acts done by them in puis, they are diſtinguiſhed 
into void and voidable, tho? as to themſelves they are 
regularly unavoidable, becauſe no man is allowed to dil- 
able himſelf, for the inſecurity that may ariſe in contracts 
from counterfeited madneis and folly ; befides, if the 
excuſe were real, it would be repugnant that the party 
ſhould know or remember what he did; but their heirs 
and executors may avoid ſuch acts in pats, by pleading 
the diſability ; becauſe if they can prove it, it muſt be 


feit it, when he can expect no benefit from it himlelf. 


4 Cv. 124-5. Beverley's caſe. Bro. tit. Fait 62. F. N. B. 


202. Cre. Eliz. 398. | | | 

If an Ideot or lunatick enter into recognizance, of 
acknowledge a ſtatute, neither they themſelves, nor their 
heirs nor executors can avoid them; for theſe are ſecu- 
rities of a higher nature than ſpecialties and obligations, 
which yet they themſelves cannot avoid, and being mat- 
ters — record, and equivalent to judgment of the ſupe- 
rior courts, neither they themſelves, their heirs nor exe- 
cutors, can avoid them. 4 Co. 124. =. 10 Co. 42. b. 
2 Inſt. 483. Bro. Fait Inral. 14. | 
leſs it be equal, it ſhall only bind the partics themſelves, 
but not their iſſue : And the reaſon it birds the parties 
themſelves is the ſame that all other contracts bind them, 
vi. becauſe no man is admitted to ſtultify himſelf : And 
the reaſon their iſſue may avoid ſuch partition is the ſame 
likewiſe for which they may avoid all other contracts made 
by ſuch anceſtors during their inſanity, viz. becauſe they 
may be admitted to ſhew the incapacity of their anceſtors, 


and ſo avoid all acts done by them during that time. 


C. Lit. 166. a. 

And altho', as has been obſerved, according to the 
ſtrict rules of law no perſon is allowed to ſtultify himſelf, 
yet it ſeems that even at law the contracts of ideots and 
lunaticks, after office found, and the party legally com- 
mitted, are void, and it mult be at the peril of him who 
deals with ſuch a one; and that if afterwards the com- 
miſſion of lunacy be ſuperſeded or diſcharged, the non 
e:mpos ſhall be reſtored to his legal right: But this, it 
feems, muſt be at the ſuit and application of his com- 
mittee. 4 Ca. 125. 

Alſo there are frequent inſtances in equity, where not 


only ideots and lunaticks, who come within the protec- 


tion of the law, but alſo perſons of weak underſtandings 
have been relieved, when they appeared to have becn im- 
poſed upon in their dealings and unreaſonable purchaſes, 
and ſecurities obtained from them ſet aſide in their fa- 
vour. But for this ſee 1 Chan. Cu. 113, 153. Fern. 
155. 2 Vern. 189, 414, 678. and fee tit. Agreements. 

A bill was brought by a lunatick and his committee, 
to ſet aſide a ſettlement which had been obtained from 
him by the defendant before the iſſuing out of the com- 


they | 
and can neither be avoided by themſelves nor | 
their repreſentatives ; for it is to be preiumed, that had 


i 


| 


| 


that he was mad at the time of maki 
will be a ſenſible orderly will; but the leaſt word of folly 
if 


It parceners of non-ſane memory make partition, un- | 


, 
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miſſion of lunacy, but ſubſequent to the time wherein by 
the commiſſiun he was found to have been a lunatick, 
and the bill charged ſeveral acts of inſanity and diſtraction 
previous to the making of the ſettlement, and the iſſuing 
out the commiſſion ; and charged likewiic, that the com- 
miſſion of lunacy was ſtill in torce : To this bill the de- 
ſendant demurred, for that it was againſt a knuwn maxim 
in law, that any perſon ſhould be admitted to flultity 


| himſelf ; becauſe during the continuance of ti c lunacy 


he cannot be ſuppoſed to know what he did. But my 


Lord Chancellor over-ruled the demurrer, and faid, that 


rule was to be underſtocd of acts done by the lunatick to 
the prejudice of others; beſides, here the committee i3 
likewiſe plaintiff, and the ſeveral charges of lunacy are by 
him in behalf of the lunatick; and it has been always 
held, that the defendant muſt antwer in that caſe ; and 
ſo he was ordered to do here, tho” the ſettlement was 
not unteaſohable in itſelf, being only to limit the eſtat- 
in queſtion to the defendants the uncles, in caſe of failure 
of iſſue male of the lunatick, with power for the lunatic K 
to charge the ſame with conſiderable portions for his 
three daughters, with a power of revecation. Ar. Eg. 
279. Ridier v. Ridler. 

Ideots and lunaticks, during their lunacy, are incapable 
of making any will or teſtament; as are allo perſor.s 
grown childiſh by reaſon ot extreme old age; ſo one 
actually drurk, if he be ſo drunk as to have loſt the ute 
of his reaſon : But tho a perſon who wants under ſtanding 
cannot make a will, yet the rule herein is nut to be taken 
from his not being able to meaſure an ell of cloth, tell 
twenty, or the like; but whether he has ſenſe enough 
to diſpoſe of his eſtate with underſtanding. Swinb. 71. 


 Gedalph. Orb. Leg. 25. 
preſumed real, ſince no-body can be thought to counter- | 


But eve ſon making a will is preſumed to be of 
ſound — wer until the contrary be proved; ſu 
that the onus probandi lies on the other ſide : If the tei- 
tator uſed to have fits ard lucid intervals, and it cannot 
appear whether the will be made in the lucid intervals, if 
there be no argument of folly in the will ; nay, tho' the 
teſtator had no lucid intervals, yet if it can be proved 
the will, it the 


in ſuch 4 will will overthrow it: On the other hand, 
one be a Par” | ideot and make a good ſenſible will, yet 
the will not ſtand good. Swinb. 72. Geodolpb. 25. 
Dyer 203. 8 Co. 147. 

If a perſon of ſound memory makes his will, and after- 


| wards becomes non compos, this is no revocation of the 


will; yet a bill will not lie in the lite - time of the non 
compos, to eſtabliſh the teſtimony of the witneſs in perpe- 
tuam rei memoriam to ſuch a will. Geodolph. 26. 4 Cl. 
t26. 1 Fern. 105. | i 
By the ſtat. 4 Geo. 2. cap. 10. it is enacted, That 
it ſhall and may be lawful to and for any perſon or per- 
ſons being ideot, lunatick or nan comps mentis, or for 
the committee or committees of ſuch perſon or pertons, 
in his, her or their name or names, by the direction of 
the Lord Chancellor of Great Brituin, or the Lord 
Keeper, or Commiſſioners of the Great ſeal for the time 
being, ſignified by an order made upon hearing all par- 
ties concerned, on the petition of the perſon or perſons for 
whom ſuch perſon or perſons being ideot, lunatick or 
nan campos mentis, ſhall be ſeiſed or poſſeſſed in truſt, or of 
the mortgagor or mortgagors, or of the perſon or perſons 
intitled to the monies ſecured by or upon any lands, tene- 
ments or heditaments, wheredf any ſuch perton or perſons 
being ideot, lunatick or non compos mentis, is or are, or 
ſhall be ſeiſed or poſſeſſed by way of morigage, or of 
the perſon or perſons intitled to the redemption thereof, 
to convey and aſſure any ſuch lands, tenements or here- 
ditaments in ſuch manner as the Lord Chancellor, Cc. 
ſhall by ſuch order ſo to be obtained direct to any other 
perſon or perſons, ſuch conveyance or aſſurance fo to 
be had and made as aforeſaid, ſhall be as good and 
effectual in law, to all intents and purpoſes whatſoever, 
as if the faid perſon or perſons being ideot, lunatick or non 
compos mentis, was of were at the time of making ſuch 
conveyance or aſſurance of ſane mind, memory and 
| underſtanding, 
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underſlanding, and not an ideot, lunatick or un comps 
mentis, or had by him, her or themſelves exccuted the 
fame ; any law, c. 

And it is further enaQted, That all and every ſuch per- 
fon and perſons, being ideot, &c. and only truitce or trul- 
tees, mortgagee or mortgagees as atoreſaid, or the com- 
mittee or committees of all and every ſuch perſon and 
perſons being ideot, lunatick or nn compor mentis, and 


only ſuch truſtee or mortgagee as aforeſaid, thall and may | 


ſuch order fo as afore- 


be impowered and compelled, by 


ſaid to be obtained, to make tuck conveyance or con- 


veyances, aſſurance or aſſurances as atoreſaid, in like 
manner as truſtees or mortgagees of ſane memory are 
compellable to convey, ſurrender or aſſign their truſt- 
eſtate or mortgages. 

hen an ideot doth ſue or defend he ſhall not appear 


by guardian, prochein amy or attorney, but he muſt be 


ever in proper perſon. Cz. Lit. 135. b. F. N. B. 
27. The ſtatute of Weſim. 2. cap. 15. extends not to 
an ideot, 2 Inſt. 390. 

But otherwiſe of him who becomes non compos mentis; 
for he ſhall 1 4 by guardian if within age, or by at- 
torney if of full age. 4 Co. 124. b. Palm. 520. & 
vid. 2 Saund. 335. 

If a treſpaſs be committed in the lands of a lunatick 
who is legally committed, the committee cannot bring 
an action of treſpaſs ; but this muſt be brought in the 
name of the lunatick. 2 Sid. 125. 

If a lunatick be ſued, he muſt have a committee aſ- 
iigned to him io defend the ſuit. 1 Vern. 106. 

For more learning en this ſubject, fee 3 Bac. Abr. tit. 
Ideots and Lunaticks. See I. UN ATicks. 

DEO TA INQUIRENDO VEL EXAMINANDO, 
Is a writ to the eſcheator or ſheriff of any county, where 


ſo weak of underſtanding, that he cannot govern or ma- 
nage his inheritance, to call before him the party ſuſpec- 
ted of ideocy, and examine him: And alſo to inquire by 
the oaths of twelve men whether he be ſufficiently witted 
to diſpoſe of his own lands with diſcretion or not, and to 


certify accordingly into the Chancery ; for the King hath | 


the protection of his ſubjects, and by his prerogative the 


government of their lands and ſubſtance that are natu- | 
rally defective in their own diſcretion. Stat. de Prerog. 


Regis edit. 17 Ed. 2. c. 8. whereof read Staundf. Præ- 
rog. cap. 9. and of this writ read F. N. B. 232. and 
Reg. Orig. fol. 267. | | | 

ID ES, (Idut) Are eight days in every month ſo called. 


In Morch, May, July and Oficber, they begin at the | 


eighth day of the month, and continue to the fifteenth ; 


the firſt being termed the eighth es, the ſecond, the 
ſeventh, that is, the eighth or ſeventh before the les, 
and fo of the reſt; and therefore when we ſpeak of the 
[tes of ſuch a month, we muſt underſtand it of the 15th 
or 13th day of that month. See Cal. ENS. | 
LDONEUM SE FACERE, IDONEARE SE. To 
purge himſelf by oath of a crime of which he is accuſed. 
Jeg. H. 1. c. 15. where the word idoneus is taken for 
innccens, But he is faid in our law to be idineus hema, 


who hath theſe three things, honeſty, knowledge and | 


ability; and if an officer, &c. be not idaneus he may be 
diſcharged. 8 Rep. 41. See PRESENTATION. 
IDUMANUS FLUVIUS, Bluck-water in Eſſex. 
JEJUNUM, ( Purgatio per jejunium.)} Tis mentioned 
in Leg. Canuti, cap. 7. apud Brompton, vi. Cum ſeciis 
ſe purget vel jejunum ineat, fi opus eſt, & applicetur ad 
carſned, & fiat valuntas Dei. 
JEMAN, Sometimes uſed 


1727. | 
'TEOFAIL, Is a compound of three French words Je, 
ay, faille, Eg lapſus ſum, and in a legal ſenſe denotes an | 


overiight in pleading, or other law proceedings ; touching 
which you have a ſtatute 32 Hen. 8. 30. whereby it is 


. enaQted, That if the jury have once paſt upon the iſſue, | 


though afterward there he found a jeofail in the pleading, 
yet judgment ſhall likewiſe be given according to the verdi 


of the jury. See Bro. tit. Repleader. The author of the 


the King hath notice that there is an deni naturally born, 


— _@_—_——__ 


for yeoman. Cell, edit. 
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New Terms of Law faith, That a je:fu:! is when the 
parties to any ſuit have in pleading proc cedeu fo far, that 
they have joined iſſue, which thall be tried, or is tried by 
a jury, and this pleading cr iſſue is fo badly pleaded or join- 
ed, that it will be error it they proceed : then ſome of the 
ſaid parties may, by their counlel, ſhew it to the court az 
well aſter verdi& given and before judgment, as before 
the jury be cl.arged ; the ſhewing of which defects, before 
the jury charged, was often, when the jury came into 
court to try the jifuc ; then the counſel which will ſhew 
it, ſhall lay, This inqueſt you ought not ts tale; and if it 
| be after verdict, then he may lay, To judgment zu ought 
net ta go: And becauſe of this many delays grew in ſuits, 
for the redreſs of which divers ſtatutes were made, viz. 
32 Hen. 8. 30. before-mentioned, and. others in Queen 
Elizabeth and King James his days, viz. 18 Eliz, 14. 
12 Fac. 13. Cowell. See AMENDMENT. 
RSEY. See GutrnSEY, 80 |, | 
JESSE, A branch, or large candleſtic k of bi aſs brar -: 
into ſeveral ſcorces, and hanging down in the nuacle ot 
a church or chuis, to ipt cad the light to all parts. 1 his 
invention was firſt called Arbor Jeſſe and Stirps Feſſe, fim 
the ſimilitude to the branch or genealogical tree (f 7%, 
This uſeful ornament of churches was firſt brought over 
| into England by Hugb de Flory, abbot of St. Auftins in 
Canterbury about the year 1100. as thus recorded by the 
hiſtorian of that abbey : Pulpitum etiam in eccleſia ferit, 
cande labrum ctiam magnum in choro æreum, quod jeſſe vo- 


ratur, in partibus emit tranſmarinis, Chron. Will Thorn. 


p. 1796. 
 JETSAM, JETZON, and JOTSON ; (from the 
French jetter, ejicere, Is any thing thrown out of a ſhip, 
being in the danger of wreck, and by the waves driven 
to the ſhore. See FLOTSAM, and Co, lib. 5. fel. 16. 


JEWS, (Fudei,) Here in England, in former times, 


the Jews and all their goods belonged to the chief lord 
where they lived; and he had ſuch an abſolute property 
in them, that he might ſell them; for they had not li- 
berty to remove to another lord without leave. This ap- 
pears in Matt. Furiſ. pag. 521, 606. where we read 
that Hen. 3. fold the Jews to Earl Richard his brother 
for a certain term of years, that quos Rex excoriaverat, 
eames eviſceraret, They were diſtinguiſhed from the 
Chriſtians both living and dying ; for they had proper 


judges and courts, where their cauſes were decided; and 


they wore a badge on their outward garments upon the 


| breaſt in the ſhape of a table, and were fined if they went 


abroad without tuch badge. They were never buried in 
the country, but brought up to London, and there buried 


| | without the walls. But Hen. 1. gave leave that t 
in the reſt they begin at the ſixth, and end at the 13th. | 


But here obſerve, that only the laſt day is called the /des, | 


might be buried without the walls of any other city. 
And anciently we had a court of the juſtices aſſigned for 
the government of the Jews. See 4 Inſt. fol. 254. Rex 

vic. Iigor. ſulutem. Præcipimus tibs quod clamari 
& obſervari facias per tetam ballivam tuam, quad omnes 


| Tudei deferant in ſuperiori indument9 us ubicungue ambu- 


laverint vel eguituverint infra villam vel extra, guaſi duas 
tabulas albas in pecĩore faclas de lineo panno vel de perga- 
mens, ita quad per bujuſmedi * mani feſle poſſint Ju- 
dæi @ Chriſtianis diſcerni. T. comite apud Oxon, 30 
Murtii. Cluuſ. 2 H. 3. p. 1. 10. in Dor .o. 

Stat. 51 Hen. 3. /t. 6. ſec. 1. called the Statute of 
the Pillory, directs, among other things, That the jury 
therein mentioned ſhall inquire if any buy fleſh of Jews, 
and then fell it to Chriſtians. In g Ed. 1. A Jew had 
his trial per medietatem linguæ, viz. Fudeorum, and they 
were {worn on the five books of 1/9, held in their 
arm (braches) and by the name of the Ged of !ſracl who 


is merciful. D. 144. pl. 59. marg. cites 9 Ed. 1. fat. 


13 Ed. 1. Stat. 3. cap. 1. called the Statute of Mer- 
chants, is directed to extend to all except Jews. | 


A Jew born in England purchaſed land, and married a 
Jewels; he is converted to chriſtianity, but ſhe is not 
converted, ſhe ſhall not have dower. Fenk. 3. marg. 
cites it as the time of Ed. 1. and Parliam. Rl. Rot. 1. 

The marrying a Jew, either by a Chriſtian man, or 
Chriſtian woman was anciently reckoned felony, and the 


party offending to be burnt alive. 3 Inf. 89. and cites 


Fleta, 


21 ö 
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| EB. t. cap. 35. that for ſuch a contract with 
yo — * 2 vivi confodiantur, c. Thid. 


A plaintiff had leave given him by the court to alter | 


| London to Middleſex, becauſe all the fit- 
— 4 were on a Saturday, and his witneſs was 
a Jew, and would not appear that day. 2 Mad. 271. 
ich. 29 Car. 2. C. B. in caſe of Barter v. Warren. 
A Jew brought an action, and the defendant pleaded 
that the plaintiff is a Jew, and that all Jews were perpe- 
tual enemies regis & religionis; judgment ft aclio. But per 
cur. A Jew may recover as well as a villain, and the 
plea is but in m—— ſo long as the King ſhall prohi- 
bit them wg x 447 the plaintiff. L. P. 
1 ch. ur. 2. B. | WM; 
1 | was — to ſwear his anſwer upon the 
Pentateuch, and that the plaintiff's clerk ſhould be pre- 


fent to ſee him ſworn. Mich. 1684. Vern. R. 263. | 


The Jews are here by an implied licence, but on a 
proclamation of baniſhment, tis like a determination of 
letters of ſafe conduct to an alien enemy, that was here 
by virtue of ſuch letters before, &c. Arg. 2 Show. 371. 
in caſe of the Eaſt India Company v. Sands. : 

By ſtat. 1 Aun. ft. 1. cap. 30. If any Jewiſh pa- 


rent; in order to the compelling his Proteſtant child to 


change his religion, ſhall refule to allow ſuch child a 
fitting maintenance, ſuitable to the ability of ſuch pa- 
rent, and the age and education of fuch child ; upon 


complaint, it ſhall be lawful for the Lord Chancellor to 


make ſuch order for the maintenance of fuch Proteſtant 
child, as he ſhall think fit. 
A Jew's daughter turned Proteſtant ; the Jew died, 


leaving ſeveral legacies in charities, and his perional ef- | 


tate to his executor, but nothing to his daughter; ſhe 
petitioned the Lord Ch. Parker 4 a maintenance upon 
the ſtatute of Q. Ann. It was objected, that ſhe was 45 
rears old, and ſo the care of her education over. 2dly, 
That ſhe is married, and not now to be called a child, 


but to be provided for by her huſband. 3dly, That the | 


parent is dead, and ſo cannot be ſaid to have refuſed, and 


therefore the power given him by the act at an end. But | 
Lord Ch. Parker ſaid, that he inclined ſtrongly to think 
this caſe to be within the act for ſeveral reaſons there | 
mentioned by him, and that poſſibly the charities given 


by the will may be under ſome ſecret truſt for the child 


if the ſhould turn Jew, and therefore directed that the 


maſter inquire into it. Wrm's Rep. 524. Hill. 1718. 
Vincent v. Farnandez. | | 

By ſtat. 10 Geo. 1. cap. 44 Whenever any Jew ſhall 
preſent himſelf to take the oath of abjuration, in pur- 
ſuance of this act, the words (upon the true faith of a 


Chriſtian) ſhall be omitted out of the faid oath, in admi- 
niſtring it to ſuch perſons; and the taking the ſaid oath 


by perſons profeſſing the Jewiſh religion, without the 
faid words, in like manner as Jews are admitted to give 
evidence in courts of juſtice, be deemed a ſufficient 
taking of the abjuration oath. 

Alterations of the abjuration oath in favour of Jews, 
to be naturalized in America, 13 Ges. 2. c. 7. ſet. 3. 

Bills in parliament for naturalizing Jews, permitted, 
26 Ges. 2. c. 26. repealed 27 Geo. 2. c. 1. 

— — To be imported, duty free, 6 Ges. 2. c. 5. 

FUNGIA, The fineſt white bread, formerly called 
coked bread. Cowell, edit. 1727. 


[GNIS JUDICIUM, Purgation by fire, or the old ju- | 


dicial fiery trial. Id. See Ox Dt. 

IGNTTEGIUM, The eight a clock bell, ſo called (as 
in old Eng. Curfew, Cuorefeu, i. e. cover fire,) becauſe 
the Conqueror Will. I. ordered his ſubjeQs at that hour 
upon the ſignal of a bell, or other ſound, to put out 
their fires and lights. When this cuſtom of extinguiſh- 
ing did by degrees itſelf expire, yet the ringing of a bell at 
eight in the evening, being ſtill kept up, was long after 
called by the fame name. As in the ſtatutes and cuſtoms 
of St. Paul's church in London, collected by Ralph Baldeck 
dean, about the year 1500. it is ordained, Ut ſervientes 
eſtia ecclefie (luudent tempere yemali poſt initium pulſatio- 


1 


tienis ignitegii, apud Sanclum Martinum. MS. Statut 
Ecclef. Paulinæ. Cowell, edit. 1727. 
IGNORAMUS, I a word properly uſed by the Grand 
Inqueſt, impanelled in the inquiſition of cautes criminal 
and publick, and written upon the bill, when they mif- 
like their evidence as defective, or too weak, to make 
good the preſentment ; the effect of which words fo writ- 
ten is, that all farther inquiry upon the party for that fault 
is thereby ſtopped, and he delivered without further an- 
| ſwer. It hath a reſemblance of that ancient cuſtom of 
the Romans, where the judges, when they abſolved a 
| perſon accufed, did write A. upon a little table provided 
for that purpoſe, i. abſolvimus ; if they judged him guilty, 
they wrote C. id eſt, condemnamus ; if they found the 
cauſe difficult and doubtful, they writ N. L. that is non 
liguet. Aſcanius Redianus in vatione pro Milone, Alexander 
— Alexandro. Geneal. dierum, lib. 3. c. 14. Cowell. 
IGNORANCE, (Ignorantia W hich is want of know- 
ledge of the law, ſhall not excuſe any man from the 
penalty of it : And every perſon is bound at his peril to 
take notice what the law of the realm is; and ignorance 
of it, though it be invincible, where a man affirms that 
he hath done all that in him lies, will not excuſe him. 
But though ignorance of the law excuſeth not, igno- 
rance of the fact doth; as if a perſon buy a horte or 
other thing in open market, of one that hath no property 
therein, and not knowing but he had a right; in that 
| caſe he hath good title, and the ignorance ſhall excuſe 
him. But if the party bought the horſe out ot the mar- 
ket, or knew the ſeller had no right, the buying in open 
| market would not have excuſed. De. and Stud. 5 


Rep. 83. | | 

ENI. D. STREET. Is one of the ſour famous 
ways that the Romans made in England, called Stratum 
LTenarum, becauiſe it took deginning ab (cents, which were 
the le tha: inhabited Norfelk, Suffolk and Cambridge- 
4x Cam. Brit. f. 343. 1 | Conf. c. 12. 
See WATLING-STREET. 

ILFORD-COMB. See Haznovurs. 

ILET, A luie Iſland. Cowell, edit. 1727. 

ILLEVIABLE, That may or can not be levied, and 
therefore nibil is a word ſet upon a debt illeviable. Id. ib. 

ILLITERATE. If I am a man illiterate or not 
lettered, and I deliver a writing, which is read to me 
contrary to that which is acknowledged in the deed ; it 
is not a gnod deed. 9 H. 6. 59. 6. 10 Hen. 6. 6. 10. 2 
Rep. 9. But if I can read, ſuch falſe reading will not be 
relieved, for it is my own folly. Skin. 159. 

If agreement be to releaſe 20 J. and the other makes a 
general releaſe, and he being not lettered, delivers it by 
N Gs releaſe for 20 J. only, this deed is void. 

7 Ed. 3. 3. ö. 17. 

» If N in the deed 
is put a releaſe of land, and this is delivered by a man not 
lettered, as a releaſe only of treſpaſs, this decd is void. 
44 Ed. 3. 23. 44 Afſ. 30. 

So where there is not any agreement to make any re- 
leaſe, but a man comes to another not lettered, and 

rays him to ſeal a deed, ſaying, that it ſhall be no pre- 
| judice to him, and he ſeals it without hearing it; the 

deed is a good deed, becauſe he did not pray to hear it. 
44 Aſſ. 30. 44 Ed. 3. 23. Dubitatur. | | 

If a man for great age cannot ſee to read, and ſeals an 
obligation upon falle reading, he ſhall avoid it. 3 H. 6. 
52. b. Mich. 9 Fac. in the Star-chamber, Sbuter's cale, 
cited 11 Rep. 28. Reſolved, though he was lettered ; for 
| now he has all his intelligence by hearing. 

If a deed be read to a man illiterate, to be upon con- 
dition, where it is without condition, it is not his deed. 
9 H. 6. 59. 

If a deed be read to a man illiterate, as a gift in 
tail, with a letter of attorney, where it is a feoffment in 
fee, it is good in all, as well in'the eſtate as in the let- 
ter of attorney ; for all is but one deed, and by the li- 
very ſecundum formam charte, nothing paſſes, the deed 
being void. 3 Ed. 3. 31. 6. Curia. 
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If an obligation be read to a man illiterate, that he 
binds himſelf by it in 5 J. where it is a 100. it is void 
in all. 3 Ed. 3. 

If a man nor letter'd will make a feoffment, and upon 
one parchment, &c. two feoffments are contained, and 
only one is read to him, yet the decd, for this feoffment 
which is read to him, is good. 3 Ed. 3. 32. : 

If three diſtin& obligations are written upon one piece 
of parchment, and one of them only is read to the obligee, 
and he being a man not letter'd, ſeals and delivers the 
| deed, this is good for that which was read, and void for 
the others. 11 Rep. 27. 5. Piggs?'s caſe. | 

ILLUMINARE, To illuminate, to draw in gold and 
colours the initial letters, and the occaſional pictures in 
manuſcript books Ita ipſe epiſcopus libros ſcribere, illu- 
minare, E ligare non faſtidiret. Brompton, ſub anno 
1076. Thoſe perſons who particularly practiſed this 
art, were called i{luminatores, whence our limners. 

IMAGES, How to be defaced, 3 F 4 Ed. 6. c. 10. 

IMBARGO, A ſtop or ſtay, moſt commonly upon 
ſhips by publick authority. 18 Car. 2. cap. 5. See Mzr- 
CHANTS, PR £ROGATIVE. 

IMBEZLE or IMBESIL, To waſte, ſcatter and con- 
ſume ; as if a perſon intruſted with goods, waſte and di- 
miniſh them, we ſay he hath imbezi/Pd the goods. 14 
Car. 2. c. 41. See FELONY, STORES, Wool. 

IMBRACERY. See Empracesy. 

IMBROCUS, A brook, a gut, a water-paſſage. Som- 
ner of Ports and Firts, p. 43. | 
IMBROIDERY. See EmBRoNDERY. 
IMPALARE, To put in the pound. Leg. Hen. 1. c. 9. 
IMMUNTITIES. See Px zRoGaTIVE, LoxpoN. 


IMPANEL., Impanulare,) To impanel a jury, is to | 


enter into a parchment ſchedule by the ſheriff, the names 
of the jury ſummoned to appear, for the performance of 
ſuch publick ſervice as juries are employed in. A privi- 
lege was ſometimes granted, that a perion ſhould not be 
impanelled, or returned upon a jury. 
impanuletur in aliguibus aſſiſts, juratis, recognitionibus, &c. 
Paroch. Antiquit. pag. 657. Sce Kennet's Glaſſary. 


IMPARLANCE, Interlacutio or interloquela) Is a mo- 


tion or petition made in court by the tenant or defendant, 
upon the count of the demandant, or declaration of the 
plaintiff ; whereby he craves reſpite, or a farther day to 
put in his anſwer. See Brook, tit. Continuance. Impar- 
| lance is general or ſpecial. Special is with this clauſe, 
Salvit omnibus advantugiit, tam ad juriſdiftionem curiæ, 
| ad breve & narrationem. Kitchin, f. 200. General 

1s that which is made at large, without inſerting that, 
or the like clauſe. Coll, 

After the declaration, and before the defendant can be 
compelled to plead, many times there is an imparlance ; 
which is a longer and further day given by the court, and 
uſually till the firſt day of the next term, upon a petition 


made by the tenant or defendant, whereby he craveth 


reſpite. And this ſeemeth to be ſpecial or general; ſpe- 
cial, as where this or the like clauſe is inſerted, Saving 
all advantages, as well to the juriſdiction of the court, as 
to the writ and declaration; general, is conſequently where 
that or the like clauſe is not contained. Reg. Placit. 55. 
Formerly the defendant in all cafes had an imparlance 
to the term next after the return of the proceſs, except 
the proceedings were by original, or for or againſt attor- 
nies or other privileged perſons, or againſt priſoners in the 


cuſtody of the marſhal ; in which cates the detendant | 


was bound to plead, without any imparlance, and the 
ſame term the declaration was deiivered, (if delivered four 
days before the end of the term) and except the proceed- 
ings were by habeas corpus, or the proceſs was returnable 
the fiſt return of Eaſter or Michalmas term, and the 
action laid in Londen or Middleſex ; and in which laſt 
caſes, if the declaration was delivered before the eſſoin 
day of Men /. Paſ. or craſtinum animarum, the defendant 
was to plead two days before the eſſoin day of the ſubſe- 
quent term. Mich. 5 Ann. But now, by a rule made 
in Trinity term 5 © 6 ee. 2. upon all proceſs to be ſue 
out of this court, returnable the firſt or ſecond return of 
any term, it the plaintiff declares in Londen or Middleſex, 
and the defendant lives within twenty miles of Londen, 


Non ponatur nec | 
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che declaration ſhall be delivered with notice to plead 
within ſour days after the delivery, and the defendant 
ſnall plead within the ſaid four days without imparlance; 
and in caſe the plaintiff declares in any other county, or 
the defendant lives about twenty miles from London, the 
declaration ſhall be deliver'd with notice to plead within 
eight days after the delivery, and the defendant ſhall plead 
within the ſaid eight days without any imparlance ; and 
in default of pleading in either of theſe caſes, judgment 
may be entered. In both theſe caſes the declaration muſt 
be delivered at leaſt four days before the end of the term, 


dant will be intitled to an imparlance. 1 Att. Prat. in 
K. B. 148, 149. 


The defendant may imparl if the plaintiff amend his 


declaration; otherwiſe if he accepts of coſts, for by ſuch 
amendment it ſhall be accounted as a new declaration; 
but if the defendant accepts of coſt for ſuch amendment, 
it is intended that he is fatisfied tor what he is prejudiced 
by the amcndment, and therefore it is reaſon he ſhould 
plead to the declaration ſo amended, and not imparl. 

2 J. P. R. 34, 35. cites Mich. 22 Car. 2 B. R. 

If the plaintiff declares, but proceeds no farther for 
three terms, defendant may imparl. 2 L. P. R. 35, 
cites Hill. 23 Car. | | 

Ik the caule have proceeded to iſſue, and the defendant 

| amends his plea, he ſhall pay the plaintiff's cofts ; but 

the court will not grant an imparlance ; per Rall Ch. ]. 

1655. For after iſſue joined, and warning given for a 

trial upon that iſſue, it is too late to imparl. 2 L. P. R. 

| 5 The court would not grant the defendant an impar- 

lance, tho? he was ſued upon a bond of 28 years old, and 
could not ſce the bond; but bid him pray oyer of it, and 

plead; for the antiquity of the bond is no cauſe of im- 

— 2 L. F. R. 35, 36. Paſch. 1656. Johnſon's 

caſe, 

Where the plaintiff ſues out a ſpecial original, the de- 
fendant cannot imparl, but muſt plead as ſoon as the 
rules are out; becauſe, where the writ is general, the 
cauſe of action appears in the declaration, ul ich the law 


allows the defendant convenient time to conſider of, and 


| adviſe upon; but when the defendant is taken upon a 
ſpecial capias, there the declaration is mentioned in the 
' writ itſelf; and the defendant fees what the cauſe of ac- 
tion is, and may take a copy of it, and prepare his an- 
> ſwer ready againſt the term by the times that the rules 
are out. 2 IL. P. R. 36. | | 
Imparlance is only to enable the party the better to in- 
form himſelf of the cauſe of action, in order to his de- 
fence. 2 Shaw. 310. Trin. 35. Car. 2. B. R. Anon'. 


A ſecond imparlance was moved for in a guo warranta, 


and ſaid to have been granted, in the caſe of the city of 
London, but the court denied it; for Ay ſaid, that by 
the courſe of the court, they were to have but the com- 


mon imparlance. And the court ſaid, that being ex 


gratia, they may grant or deny it as they pleaſe. Comb. 
12. Hill. 1 & 2 Jam. 2. Anon. 

One pleaded a foreign plea after imparlance, which 

could not be; but it was objected not to be after im- 


parlance, becauſe there was no entry of — vim 


injuriam; but per cur. That is not neceſſary to an im- 
ö — 12 Med. 307. Mich. 11. V. 3. Lenare v. Bad- 
motion. 2h 
Imparlances are allowed in general actions of treſpaſs, 
| but not in a ſpecial clauſum fregit. 3 Salk. 186. Hill. 
9 V. z. Ellis v. Th-mas. 
No imparlance is allowed in an homine replegiando, or 
in aſſiſe, unleſs upon gocd cauſe ſhewn ; becauſe it is 
feſtinum remedium. 3 Salk. 186. Anon'. Sec PLEApixG, 
and 14 Fin. Abr. tit. Imparlance. | 
IMPARSONFE, As parſon impurſonce, perſona impar- 
nata, is he that is inducted, and in poſſeſſion of a bene- 
fice. Dyer, fal. 40. num. 72. ſays a dean and chapter 
are parſons . imparſonees of a benefice appropriate unto 
them. Ceorwell, edit. 1727. 
IMPEACHMENT, (trom the Lat. impetere,) Is the ac- 


cuſation and proſecution of a perſon for treaſon, or other 


; 


| crimes and miſdemeanors. Any member of the houſe of 
commons 


excluſive of the day of the delivery, otherwiſe the defen. 
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ommons may not only impeach any one of their own 
body, but 5 lord of parliament, Tc. and thereupon 
articles are exhibited on the behalf of the commons, 
and managers appointed to make good their charge 
and accufation ; which being done in the proper judica- 
ture, ſentence is paſſed, Sc. And it is to be obſerved, that 
the ſame evidence is required in an impeachment in par- 
liament, as in the ordinary courts ct juſtice ; but not in 
bills of attainder. State Trials, vl. 4. 31 t. vol. 1. 676. 
No pardon under the Great teal can be pleaded to an im- 
peachment by the commons in parliament. 12 W. 3. 


£ IMPEACHMENT OF WASTE, ( Impetitio vaſli, 
from the French empechement, i. impedimentum) Signifies 
a reſtraint from committing of waſte upon lands and te- 
nements ; and therefore he that hath a leaſe without im- 
peachment of waſte, hath by that a property or intereſt gi- 
ven him in the houſes and trees, and may make waſte in 
them without being impeached for it, that is, without be- 
ing queſtioned, or demanded any recompence for the waſte 


done. 
IMPECHIARE, (French empecher, Latin impetere,) To 


See Co. lib. 11. Bowle's, cafe, fol. 82. See WasTE. | 
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| conſtruction whatſoever. Arg. Caſes in Chun. in Lord 
 Talbet's time, 9 Mich. 1733. in the caſe of Lord Glenyr- 
| chy v. Bofville, 

An implication cannot be intended by deed, unleſs there 
are apt words, but otherwiſe in a will. Bratunl. 153. 
Mich. 15 Fac. Nevil v. Nevil. 

An implied intent muſt not, without clear expreſſion, 
alter the equitable general law. Arg. Hill. 28 F 2g 
Car. 2. 1 Chan. Caſes 297. in the cale of Ford Lord Grey 
v. Lady Grey & aP. 

An eſtate by implication was never thought of in a 
deed, nor in a will but in caſe of neceſſity. 4 14:4. 156. 
Mich. 4 W.& M. B. R. Duvis v. Specd. 

No umplication ſhall be allowed againſt an expre ſs 
eſtate limited by expreſs words. 1 Kalk. 226. Hill. 5 . 
& M. B. R. Goodrigbt v. Corniſh, 

An expreſs eſtate for life cannot be enlarged by im- 
plication, but by expreſs words it may; per Mrigbt K. 
and 2 Ch. J. and 1 J. Mich. 1703. 2 Fern. 449. Bum- 
field v. P:pham. See Tait, Wir. 

IMPOSSIBILIT V. A thing impoiſible in law, is all one 
with a thing impoſſible in nature: And if any thing in a 


| 


impeach, to accuſe and proſecute for felony or treaſon, — 
Et promiſit Regi Navarre quad nunquam eum impechiaret 

morte dicti Caroli de Hiſpania. Hen. de Knighton, ſub 
anno 1256. Spelman and Somner tell us, that it is derived 
from the Lat. impetere, which is to accule, or in jus va- 
care, from whence impetitis ſignifies an accuſation, viz. 
fene impetitione vaſii, is without impeachment or accuſing 
him ot waſte. | 

IMPEDIATUS, Expeditatus, impediati canes, Dogs 
lawed and diſabled from doing miſchief in the foreſt, and 
purlieus of them. Omnet canes infra foreſtam ſulcbunt 
eſſe impediati aut amputati ſmiſtyo ortells, Cowell, edit. 
1727. g 

INiprDixxNs. A defendant, or deforciant. Cowell, 
edit. 1727. 

IMPEDIMENTS IN LAW, Perſons under impedi- 
ments are thoſe within age, under coverture, non compos 
mentis, in priſon, beyond ſea, c. who by a ſaving in our 
laws, have time to claim and proſecute their right, after 
the impediments removed, in cale of fines levied, &c. 1 
Ric. 3. cap. 7. 4 FI. 7. cap. 24. See LimiTAT1ON. 

IMPERIALE, A fort of very fine cloth. Cowell, edit. 


1727. 
| IMPESCATUS, Impeached, accuſed. Burgenſes & 
piſcatores civitatis naſiræ Linden, ſuper illicitis negotiati- 
_ onibus, Sc. calumpniati eſſent corum nobis & impeſcati. 
Pat. 18 El. 1. P. 1. m. 15. mtus. | 
IMPETTTIO, Accuſation or impeachment : As, fine 
impetitione vaſti, or, ſine impediment» vaſti, i. e. without 
impeachment of waſte, the party ſhall not be queſtioned 
or accuſed for any waſte. Cowell, edit. 1727. 
IMPETRATION, ( [mpetratio,) An obtaining by re- 
quelt and prayer. It is uſed in our ſtatutes for the pre- 
obtaining of benefices and church offices in England, from 
the court of Rame, which did belong to the gift and diſ- 
poſition of our Lord the King, and other lay-patrons of 
this realm; the penalty whereof was the ſame with pro- 
vi/ars. 25 Ed. 3. 38 Ed. 3. fiat. 2. cap. 1. 
IMPIFRMENT, Significs as much as impairing or 
prejudicing. For the words of the ſtatute 23 Hen. 8. c. g. 
are, Ts the impierment and diminution of their gead name. 
IMPLEAD, (trom the Fr. /aier,) To ſue, arreſt or 
proſecute by courſe of law. 


IMPLEMENTS, (from the French word emplæayer, to 


employ; or the Latin imples, to fill up,) Is uſed for all 


things neceſſary for a trade, or furniture of a houſhold : 
And in that ſenſe you ſhall often find the word uſed in 
wilis, and conveyances of moveables. Corel, edit. 
1727. 

INPT.ICATION, Is where the law doth imply ſome- 
thing that is not declared between parties in their deeds 
and agreements: And when our law giveth any thing to 
a man, it giveth impli-itly whatſoever is neceſſary for the 
enjoying the fame. Facsb. 

It is a general rule, that where an eſtate is to be raiſed 


by implication, it muſt be a neceſſary and inevitable im- | 


bond or decd be impoiſible to be done, ſuch deed, Sc. is 
void. 21 Car. t. B. R. Yet where the condition of a 
bond becomes impoſſible by the act of God, in uch cate 
it is held the obligor ought to do all in his power towards 
a performance ; as when a man is bound to enfeoff the 


obligee and his heirs, and the obligee dies, the obligor: 


mult enfeoff his heir. 2 Ca. Rep. 74. 

INIPOST, (trom the Lat. impens,} Signifieth the tax 
received by the Prince, tor ſuch merchandiſe as are brought 
into any haven within his dominions from foreign na- 
tions. 31 Elz. 5. It may in ſeme fort be diſtinguiſhed 
from cuſtom, becauſe cuſtom is rather that profit the 
Prince maketh of warcs ſhipped out; yer they are fre- 

uently conſounded. Cowell, edit. 1727. | 

IMPREST-MONEY, Money paid at liſting of ſoldi- 
ers: from the prepoſition in, and Fr. preſt, puratus. Id ib. 
IMPRETIABILIS, Is a word often mentioned in 
Matt. Puriſ. and it fignifies invaluable. 

IMPRIM ERV, A print, impreſſion; alſo the art of 
printing, and likewiſe a printing-houſe. Stat. 4 Car. 2. 
c. 23. | x 
IMPRISII, Thoſe who fide with, or take part with 
another, either in his defence or otherwiic. Tis men- 
tioned in Matt. Weſtm. viz. Turamentum ex parte Regis 
Anglerum fuerat viclatum dum impriſii ſui cb graviſſimam 
redemptionem ſunt redempti, pag 282. So in another 
place, Omnes bomines & impriſii Domini Ludovici, &fc. 
| So in Matt Pariſ. pag. 127. Quad nor erimus imprifii 
 ejuſdem Regis, Ec. 

IMPRISONMENT, ( Impriſmnamentum,) Is the re- 

| ſtraint of a man's liberty, whether it be in the open field, 

in the ſtocks, or cage in the ſtreets, or in a man's own 

| houſe, as well as in the common gaol. And in all thete 

places, the party ſo reſtrained is ſaid to be a priſoner, ſo 
long as he hath not his liberty freely to go at all times, to 

all places whither he will, without bail or mainprize. 
C:vell, edit. 1727. 

None ſhall be impriſoned but by the lau ful judgment 
of his peers, or by the law of the land. AJ. ( g II. ;. 
62. 4654 + & $5.64 E 
' Bailiffs accountant not having lands to be attached bu 
their bodies, to render account. St. Marl-b. 52H. 3. c. 2 » 

Execution againſt the body on a ſtatute merchant; &. 

de Merc. 11 Ed. 1. 
The creditor on a ſtatute merchant to find his dehtor 
in priſon with bread and water, St. de Merc. 11 Ed. 1. 
and to recover it in colts. id. 
3 FALSE IMPRISONMENT, HABE.AS COR. 
| ' 
IMPROPRIATION, I: properly ſo called, when a 
| benefice eccleſiaſtical is in the hands of a layman ; and at- 
pbrapriatian when in the hands of a biſhop, college or rcl:- 

gious houſe, though :ometimes they are confounded. It is 
laid there are 3845 impropriations in England. Id. ib. 

IMPROVEMENT. See ApPROVENENT. 

IMPRUTARE, To improve land. 


plication, and fuch as that the words can have no other 


Ingruametum, 


the improvement fo made of it. Id. . 
iN 


INC 


IN AUTER DROIT, In another's right ; as where | 
executors or adminiſtrators ſue for a debt or duty, &c. of 
the teſtator or inteſtate. 

INBLAURA, Profit or product of ground. Covell, 
edit. 1727. 

 INBORH AND DUBORH, Saxon. See Camden's 
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ay cannot view them. R-ſolved 11 Rep. 52. Liford's 
caſe. | 
Licence to lay pipes of lead in another's land to con- 
vey water to my Ciltern ; I may enter and dig the ground 
to amend the ſaid pipes, though it be not expreſsly gran. 
ted; for it is incident to ſuch grant. Br. Incidents, pl. 


Britan. in Ottadinis, where he ſays, ſpeaking of Edeling- 
ham, the barony of Patrick Earl of Dunbare, which alſo 
was Inborow and Outberow between England and Scotland, 
as we read in the book of Inquiſitions, that is, (as he be- 
lieves) he was to allow, and to obſerve in this part the 


ingreſs and egreſs of thoſe that travelled to and fro be- | 


tween both realms; for Engliſhmen in ancient time called 
in their language an entry and fore-tourt or gate-houſe, 
inborow: Cowell, edit. 1727. | 

INCASTELLARE, To reduce à thing to ſerve in- 
ſtead of a caſtle ; the word is often applied to churches, as 
in Gervaſ. Dorob. anno 1144. viz. Yui poſt mortem patris 
ecclefiam incaſtellatam retinebat. So in Malmſbury. Ec- 
clefam B. Marie genetricis Dei Lincoln. incaſtellaverat. 

IN CASU CONSIMILI. See Casu coxsmiri. 

IN CASU PROVISO. See Casu yroviIso. 

INCASTUM. See ExcausTum. 

INCENDIARY. See Ansox, BurxxinG. 

INCEPTION. The ſame perſon is patron and incum- 
bent, and he deviſes the next avoidance ; it was objected, 
that by his death the church is void, and then the pre- 
ſentation is a choſe en action, and not grantable, and the 
devite takes not effect till after the death of deviſor, and 
therefore void ; but held a good deviſe, becauſe it has in- 
ception in his life. Rol. Rep. 214. 3 Fac. B. R. in 
caſe of Harris v. Auften. 3 Bulſt. 42. S. P. 

The condition of a leaſe was, that if he alien to any 
perſon during his life, the leſſor migh 
viſes it to B. this does not take effect in his life but 
has inception in his life. Rol. R. 214, cites D. 45. 6. 
3 Bulf. S. C. cited. | ; 

Leaſe to A. for life, remainder to the right heir of A. 

this is a good remainder to veſt upon the death of A. for 
the inception in his life. Rol. R. 215. cites 7 H. 4. 
Inſtitution gives inception to a lay fee, ſo that if a 
caveat be entered after to prevent 1 ion, a prohibi- 
tion ſhall be granted. 2 Rel. 294. Frobibition (M) 
1. 
7 INCEST. See LEWDNESS. 


 INCHANTER, {lncantator) Is he that by charms or | 


| verſes conjures the devil. Yui carminibus vel cantiunculis 
demonem adjurat. The ancients called them carmina, 
becauſe in thoſe days their charms were in verſe. 4 Par. 
Inft. See WITCHCRAFT. 

INCHANTRESS, ( Incantatrix,) Is a woman that 
uſes charms and incantations. See INCHANTER. 

INCHARTARE, To give any thing by an inſtru- 
ment in writing. Conceſſit ipfs comiti terram ifſam & 
inchartavit 75 aliquot annos, ut poſſeſſio ſua fic firmius 
raboretur. Matt. Pariſ. Anno 1252. 

INCIDENT, Incidens, Signifies a ay eſſarily 2 
pending another as more principal. For example, 
a — is ſo incident os © and a court of 
pye-powders to a fair, that they cannot be ſevered by 
grant; for if a manor or fair be granted, theſe courts 
cannot be ſevered. Kitchin, fol. 36. See Co. on Litt. 

ol. 151. 

# The law gives to every tenant for life, as incident to 
his eſtate without proviſion of the party, three kinds of 
eſtovers, viz. houſebote, which is two-fold, viz. for 
building and burning. Ploughbote, that is eſtover for 
ploughing ; and hay-bote, that is eſtover for fencing 
and inclofing ; and theſe muſt be reaſonable, and leſſee 
may take them upon the land demiſed without any aſſign- 
ment, unleſs reſtrained by ſpecial covenant. And the 
ſame of tenant for years. Co. Lit. gr. 6. 

If a man ſeiſed of land in fee, leaſes it for life or years 
(excepting all timber trees) and after the leſſor has an 
intention to ſell the trees excepted; the law gives to 
him and ſuch as will buy them power, as incident to the 
exception, to come upon the land of the leſſor to ſhew 
the trees, and the buyers to view them; for without this 


t enter. Leſſee de- 


| 


8. cites 9 Ed. 4. 35. 

If licence be given to a duke to hunt in a park, the 
law for conveniency gives ſuch attendance as is requiſite 
to the dignity of his eſtate. 9 Rep. 49. ö. Trin. & Fac. 
in the Earl of Salep's caſe. 

Licence to erect a hay ſtack, gives licence to incloſe. 
Admitted. Arg. 2 Noel. R. Hill, 17 Jac. B. R. in 
caſe of Webb v. Paterno 3 

At nt ? 5 coram lt, | evidence | 
was, 1 houſe in the market * had ſo ma- 
iy feet of ground toward the market belonging to it. Per 

Holt Ch. J. If the act for building of Londen orders a man 
to build his houſe contiguous to his neighbour's ſoil, it, 
of neceſſary conſequence, | om you all eaſements over 
your neighbour's foil, as lights, paſſage, &c. without 
which you cannot uſe your houſe; but thereby gives you 
nd intereſt in the ſoil. And in this caſe, a houſekeeper 
who pretended the like intereſt before his door, though 
he derived his title under another perſon, was denied to de 
a witneſs. 12 Med. 372. Puſch. 12 W. 3. Farmers of 

Newgate Market v. Dean and Chapter of St. Paul's. 
| If a man, either by grant or preſcription, has a right 
| to a wreck thrown on another's land, of neceſſary con- 
ſequence he has a right to a way over the fame land to 
take it; and the very poſſeſſion of the wreck is in him 
before ſeiſure. 6 149. Paſch. 3 Ann. B. R. Anan'. 
See 14 Vin. Abr. tit. Incidents. | 
INCLAUDARE, Is mentioned in the icon, 2 
tom. p. 598. and ſignifies to fetter a horſe, viz. Et ſi inclau- 
an Regis dabit ei palefridum 4 marcarum, Ec. 

CLAUS A, A home-clole, or incloſure near the 
houſe ——Dicunt per ſacramentum ſuum, guad capitale 
meſſuagium valet per annum cum tota 2 11 ſol. 

Paroch. Antiquit. pag. 31. 

INCLE, To what duties liable, 4 Vill. & M. c. 5. 
ſect. 2. 7 Ann. c. 7. ſeft. 24. 12 Ann. ſt. 2. c. 21. 

INCLOSURES, Deſtroying them in the night, to be 
made good by the neighbouring towns, 13 Ed. 1. f. 1. 
c. 46. 3& 4 Ed. 6.c.3. 6 Geo 

„to be puniſh- 


. 1. c. 16. 
Throwing down incloſures in the night | 
ed with treble damages, 3 & 4 El. 6. c. 3. ſed. 4. 22 
23 Car. 2.c. 7. | | 
Perſons obtaining incloſures or waſtes diſabled, ꝙ E 10 
V. z. c. 36. /cd. 10. 
Taking away gates, pales, poſts, ſtiles or hedge wood, 
or deſtroying them, how puniſhed, &c. 43 Eliz. c. 7. 
15 Car. 2. c. 2. 3 V. M. c. 10. / 9. 5 Ger. 
c. 15. ect. 6. 6 Geo. 1. c. 16. | 
See APPROVEMENT, W asTEs. 
INCONTINENCY. See Lewpxtss. 
INCOPOLITUS, A proctor or vicar : Probibes ne 
 ſummoneas monachos, fc. ut cant ad hundreda, nec ad fir- 
ras, ſed incopolitos ſuos, vel unum ex bominibus ſuis mit- 
tant. Leg. H. r. Monaſt. 1 tom. pag. 1023. 
| INCREMENTUM--— Dedi J. B. gquoddam incre- 
mentum terre mee apud D. Cc. by which is meant a 
cel of land incloſed out of common or waſte ground. 
t the word was more often uſed for advance in rent or 
other payment. Reddendo antiquam firmam & de in- 
cremento xis. Paroch. Antiquit. pag. 164. Taxatio ſpi- 
ritualitatis una cum incremento per re/axationem. Ibid. Pag. 
316. To which was oppoſed decrementum, abatement, 
whence decrements in the buttery-books, on Accounts of 
of Batteling in Oxford. Cowell, edit. 1727. 
INCROACH, { Incrociare.) See EN cROACHMEN r. 
Admirals and their deputies do incroach to themſelves 
juriſdictions, &c. 15 R. c. 4. See 14 Vin. Ar. tit. 
 Incraachment. | T9 
INCUMBENT, (from the Latin verb iggumbo, to mind 
diligently,) Is a clerk reſident on his benefice with cure, 
Co. Lit. f. 119. and called incumbent of that church, be- 
cauſe he doth or ought to bend his whole ſtudy to — 
is 
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; 10 H.6. J. and 1 F Fb. & Ma. c. 17. 
— ECCLESIASTICAL couRTs, Oarns, Quars n- 


PEDIT, SIMONYs, Vic AR. 


Incumbrance. | 
4 URRAMENTUM, Is uſed in Ret. Vaſe. 17 E 


For incurring a penalty, or becoming ſubjęct 


amercement. incurri alicui, to be liable 
won berg legal cenſure or puniſhment. As in the 
ſtat. 2 Weſtm. 


talibus dominis aut regi incurrantur. 

© NDEBITATUS ASSUMPSIT, Is uſed in declara- 
tions and law proceedings, where one is indebted unto 
another in any certain ſum; and the law creates it: It is 
alſo an ation thereupon. Fraci. Attorn. And it has been | 
held, that the action upon indebitatus aſſumpſit lies in no | 
caſe, but where debt will lie for the ſame thing. 1 Sals. | 
23. See AcTION, ASSUMPSIT. ; ; 

INDECIMABLEs CY OE. not tithable, 

ht not to y tithe. 2 par. Inſt. 490. 

Y EFEIS 5 . 
or made void : As 4 and indefeiſible eftate, &c. 


 "INDEFENSUS, One that is impleaded, and refuſeth 
to anſwer. Et prædictus Fudæus 51 ſeiſcit dicere contra | 
ſectam dicii Ricardi, nec valuit fe in inquiſeti 


Conſederatum eft, 2 | 
Ates, &c. Communia de Mich. 30 H. 3. Rot. | 
+ INDEMNITY, When a church is appropriate to an | 
abbey or college, then the archdeacon for ever loſeth his 
induction money, in recompence whereof he ſhall have | 

y out of the church fo appropriate xiid. or iis. 


goods made up in furniture before the 25th of December 


17a, 10 Geo. 1. c. 11. 


part of the church, 
or of the tithes belonging to it; ſor in this caſe the ſuit 


belongeth to the King's court by the ſtat. We/tm. 2. c. 5. 


Wherefore the x of the defendant, being like to be 


more or leſs, for a yearly penſion, as it is agreed at the | prejudiced in his church and advowſon, if the plaintiff = 
appropriating 


time of the 


General indemnities in time of inſurrection, 1 Ed. 3. 
f. 1. c. 1. fl. 2. c. 3. 14 Ed. 3. c. 2. C 3. 5 
R. 2. ft. 1. c. 6. 11 K. 2. c. 1. 21 R. 2. c. 14. 7 
H. 4. c. 18. 1H. 5. c. 6. 1 H. J. c. 6. 12 Car. 2. 


: And his payments are called | obtain in the court chriſtian, hath this means to remove 
penſions or indemnities. MS. in Bibl. Cott. ſub effigie v4 by > 
Cleopatrz. F. 1. fol. 84. a. a Brev. 


r 


| : patron diſturbed by it, 13 Ed. r. ft. 
1. e. 24 ” 
The ccclefiatical court may hold plea of tithes not 


amounting to the fourth of the church, St. Circumſp. 


6. 11. 1 V. C. M ft. 2. c. 8. 2 . M. ft. 2. | Agatis, 13 Ed. 1. ft. 4 


6. 13. 48 5W.&M. c. 19. 1 C. 1. ft. 2 c. 39. 


2. c. 20. & . 18. 
. (Eire) Is a writing compriſing 


It ſhall not be granted till the matter is conteſted in 
the ſpiritual court, 34 Ed. 1 ſt. 1. 
ICO AND IGO, Reſtraints on exporting it 


ſome contract, conveyance or covenant between two or | from the plantations before it hath been in England, 12 
more, and being indented in the top anſwerable to another | Car. 2 cap. 18. ſet. 18. 15 Car. 2. c. 7. ſecl. g. 


part which hath the ſame contents, it thence takes its 
name; and differs from a deed poll, which is a ſingle | 
deed unindented. Coke on Litt. fol. 229. 

If a deed or writing begins, This indenture, Ec. and 


To what duties liable, 4 V. & AM. c. 5. ſed. a. 
Indico may be imported, 7 Geo. 2. c. 18. 
INDICTED, { IndiFatus) When any one is accuſed 


by bill or declaration, preferred to jurors at the King's 


if not indented, it is no indenture; but it may work as | ſuit, for ſome offence, either criminal or penal, he is 
a deed poll: But if the deed is actually indented, and | faid to be indicted thereof. Cowell, edit. 1727. 


there are no words importing an indenture, it is never- 


INDICTIO, The fame with indictment. No 


theleſs an indenture in law. Wood's Inſt. 223. Cro. Eliz. | enim fiunt accuſationes de foreſta, & indictiones vulgariter 
472. A deed of bargain and fale of lands, Ec. | fic appellate. * ud ſta, vulg 


muſt be by indendure inrolled, c. Stat. 17 H. 8. cap. 


INDICTION, { Indidtio, ab indicendo) The ſpace of 


16. Words in indentures, though of one party only, | fifteen years, by which account charters and publick 
are binding to both parties. Cro. Eliz. 202, 657. writings were dated at Rome, and anciently in England 
INDIA COMPANY. See EasT-Inpia Corax xv. too, every year ſtill increaſing one, till it came to fif- 


INDIA GOODS. A duty upon India linens and filks 
exported, 1 Fac. 2. c. 5. 

All India goods to be fold by inch of candle, g & 10 
W. 3. c. 44. J 69. 


teen, and returning to one again; which account of time 
began at the diſmiſſion of the Nicene council, Anno 312. 
Facla ſunt bæc anno Dominice nativitatis gog. Indictione 
8. Regni vero Eadgari Anglorum Regis ſexto. Charta Ead- 


A duty of 5 per cent. upon India goods, 9 & 10 V. gari Regis Ofwalds epiſcapo Wergeceaſtre. And a charter 


3. c. 44. ſet. 76. > 
Additional duties on wrought filk, Sc. g F 10 V. z. 
c. 44. ſet. 80. 11 C 12 V. 3. c. 3. 
Made perpetual, 7 Arr. c. 7. and part of the aggre- 
gate fund, 3 Geo. 1. c. 8. 
Draw back on exportation, 11 & 12 V. 3. c. 3. ſ. 5. 
Several India goods prohibited to be worn, or to be 
imported in any other port than Landon, 11 & 12 Nl. z. 
c. 10. 10 Geo. 1. c. 11. | 
Wrougght ſilks, c. to be warehouſed till exported, 
11 12 V. 36c. 10. ſecl. 2. 
Proof to lie on owner, 11 & 12 W. 3. c. 10. /. 4. 
No duties but the half ſubſidy, 11 & 12 N. 3. c. 10. 
ect. 10. 


King Hen. III. dated apud Chippenham, 18 die April 
indictione nana, Anno Domini 1266. Cowell, edit. 
1727. 

INDICTMENT, { Indifamentum, from the French 
enditer, deferre nomen alicujus, indicare,) Is a bill or de- 
claration made in form of law, (for the benefit of the 
commonwealth) exhibited as an accuſation of one for 
ſome offence, either criminal or penal, unto jurors, and 
by their verdict found and preſented to be true, before 
an officer having power to puniſh the fame offence. It 
ſeems to be an accuſation becauſe the jury that inquireth 


Jof the offence, doth not receive it, until the party that 
 offereth the bill appearing ſubſcribe his name, and 
oath for the truth of it. It is always at the ſuit of the 


The terms muſlins and painted callicoes explained, 12 | 
te 13 V. z. c. n. ſed. 14. | | 
Vor. i. No. 92. 


King, and differs from an accuſation in this, that the 
Tt t preferrar 
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freferror is no way tied to the proof thereof upon any 
penalty, if it be not proved, except there appear conſpi- 
racy. Cowell. See Smith de Rep. Angl. lib. 2. cap. 19. 
Staundf. Pl. Cor. lib. 2. cap. 23, 24. fic uſq; ad 34. 

An indictment is defined. an acculation at the ſuit of 
the King, by the oath of twelve men, of the ſame county 
wherein the offence was committed, returned to inquire 
of all offences in general in the county, determinable by 
the court in which they 


brought before them to be true : But when ſuch accu- 


ſation is found by a grand jury, without any bill brought 
— A wards rodiced to a formed indict- 
ment, it is called a t : And when it is found 


by the jurors returned to inquire of that particular of- 
— only which is — it is properly called an in- 
quiſition. 2 Hawk. F. C 209. | 
An — >. ho —_ - r com- 
mitted by an n, which the public requires 
— # ar r ſaid to be a pro- 
ſecution at the ſuit of the King merely. 2 Hal. Hiſt. 
P. C. 169. 2 Hawk. P. C. 210. a 

Hence alſo, from its being the King's ſuit, it is every 
day admitted that the party, who proſecutes it, is a good 
witneſs to prove it. 2 Hawk. F. C. 210. 

And front its being the King's ſuit it is agreed, that 
no damages can be given the party grieved upon an in- 
diament, or any other criminal proſecution ; notwith- 
ſtanding the King, by his commiſſion erecting a new 
court, expreſsly direct that the party ſhall recover da- 
mages by ſuch a proſecution. 2 Rell. Ar. 83. Cro. Car. 
grieved by the offence intended to be redreſſed, it 


531, 558. 2 Hawk. F. C. 210. 
. Gumages wr gion to the party 

that they cannot be recovered on an indictment 

on ſuch ſtatute, unleſs ſuch method of recovering them 


be expreſsly given by the ſtatute ; but ought to 
be ſued for in an action on the ſtatute, in the name of 
the party grieved. 1 Jones 380. Cro. Car. 448. 1 


Roll. Abr. 210. 2 Hawk. P. C. 210. 

But if a ſtatute prohibit any act to be done, and by a 
ſubſtantive clauſe gives a recovery by action of debt, bill, 
plaint, or information, but mentions not indictment, 
the party may be indicted upon the prohibitory clauſe, 
and thereupon fined, but not to recover the penalty, as 
upor: the ſtatute of 3 Fac. cap. 5. prohibiting recuſants 
to baptize their children by a popiſh prieſt ; but then it 
ſeems the fine ought not to exceed the . 2 Hal. 
Hiſt. P. C. 171. and fee Cro. Fac. 643-4. 

But if the act be not prohibitory, but only that if any 
perion ſhall do ſuch a thing he ſhall forfeit 5/. to be re- 
covered by action of debt, bill, plaint, or information, 
he cannot be indicted for it : but the proceeding muſt be 
by action, bill, plaint or informat! 2 Hal. Hift. P. 
C. 378. 

And altho' cannot be recovered on an indict- 
ment, yet the court of King's Bench, having the King's 
privy ſeal for that purpoſe, may give to the proſecutor 


4 91 


the third part of the fine aſſeſſed on a criminal proſe- 


cution for any offence whatſoever. 1 Leb. 487. 2 Haul. 
P. C. 210. 

Alto it is every day's ice of that court, to induce 
defendants to make ſatisfaction to the proſecutors for the 
coſts of the proſecution, and alſo for the damages ſuſtain- 
ed by the injury, whereof the defendants are convicted, 
by intimating an inclination on that account to mitigate 


the fine due to the King. 2 Hawk. P. C. 210. 


1. What matters are indictable; where an jndifiment is 

nereſſury, or the party may be tried for a capital offence 
it. | 

2. By whom an indictment is to be found; who may and 

ought to be indictors; and whether the indictort, or grand 

jury, may find part of à bill brought before them true, and 

part falſe. | 

5. Within what place the offence inquired of muſt ariſe. 

4- What ought to be the form of the body of an indiftment 

at Common law, and how it ought to ſet forth, 1. The 

ſubſtance and manner of the fact; 2dly, The perſons men- 


wit, 


are returned, and finding a bill | 


1 
tioned or referred to in it; 3dly, The thing wherein the 
_ _ — and gthly, The circumſlances of 
5. Where the offence indifled may be laid joint 
where ſeverally, and where both jointly and — os 
| _— the offences of fret polo be laid in one in. 
ment. 


6. What ought to be the of the capti india 
ment; rn 


: 92 are indiflable ; where an indifiment 
is neceſſary, or the pa be tried for a capi 
3 pariy may I capital offence 


Not only capital offences, ſuch as treafons and felonies, 
are indictable, but likewiſe all other crimes being of a 
publick nature, and mala in ſe, tho? of an inferior kind, 
as miſpriſions, and all other contempts, all diſturbances 
of the peace, all oppreſſions, and all other miſdemeanors 
whatſoever of a publick evil example againſt the Common 
law, may be indicted. 2 Hawk. P. C. 210. 
But no injuries of a private nature, unleſs they ſome 
way Concern the King, can be puniſhed by way o indict- 
ment at Common law. 27 Aff. pl. 20. Bro. Indi 
16. Carth. 277. Preſentment 26. | 
Alfo generally where a ſtatute either prohibits a matter 
of publick grievance, or commands a matter of publick 
convenience, as the repairing the common ſtreets of a 
town, &c. every ſuch diſobedience of ſuch ſtatute is in- 
dictable; but it the party hath once been fined on an 
action on the ſtatute, ſuch fine is, it ſeems, a good bar to 
the indictment, becauſe by the fine the end of the ſtatute 
is ſatisfied. 2 In/f. 55. 163. Cro. Fac. 577. 1 Med. 
110 if ftatu extend perſons, « 
if a ſtatute extend to private or 
if it extend to all perſons in 2 hen ch.etly concern 
diſputes of as eng nature, as thoſe relating to diſtreſſes 
made w on their tenants, it is ſaid, that offences 
againſt ſuch ſtatute will hardly bear an indictment. Sid. 
209. 2 Mod. 34. 1 Med. 71, 288. 1 Lev 299. 
Raym. 205. 1 Vent. 104. 2 Inft. 121, 232. 2 Hawk. 
P. C. 211. | 
Alſo where a ſtatute makes a new offence, which was 
no way prohibited by the Common law, and appoints a 
particular proceeding againſt the offender, as by commit- 
ment, or action of debt, or information, Sc. without 
mentioning an indictment, it ſeems to be ſettled at this 
day, that it will not maintain an indictment, becauſe the 
mentioning the other methods of proceeding only ſeems 
 impliedly to excuſe that of indictment. 1 Show. 398. 
3 Keb. 34, 273. Cre. Fac. 643, 644. 3 Med. 79. 
| Yet it hath been adjudged, that if ſuch a ſtatute gives 
a recovery by action of debt, bill, plaint or information, 
or otherwiſe, it authorizes a proceeding by way of in- 
 dictment. Trin. 3 Geo. 1. Rex v. Dixon. 2 Hawk. 
P. C. 211. 

Alſo where a ſtatute adds a new penalty to an offence 
prohibited alio by the Common law, it is in the election 
of the proſecutor to proceed either at Common law, or 
on the ſtatute ; and if he conclude his indictment contra 
 formam ſtatuti, and cannot make it good as an indict- 
ment on the ſtatute, yet if the indictment be good as 
4 at Common law, it ſhall ſtand as ſuch, 
and the words contra formam ſtatuti ſhall jected. 

2 Hawk. P. C. 211. a 0 mY 

In all criminal caſes the moſt regular and ſafe ways 
and moſt con'onant to the Common law, and the ſtatutes 
of Magna Charta, cap. 29. 5 Ed. 3. cap. g. 25 Ed. 3. 
cap. 4. 28 Ed. 3. cap. 3. and 42 Ed. 3. cap. 3. is by 
preſentment or indictment of twelve ſworn men; yet at 
Common law there were ſeveral means of putting the 
party to anſwer for a criminal offence without any indict- 
ment, ſome wherecf are (till in force; and others either 
grown obſolete or wholly taken away by ſtatute. 2 Hal. 
Hiſt. P. C. cap. 20. 

1. If a thief or robber had, on freſh purſuit, been 
taken with the mainour, and the goods found upon him 


brought into the court with him, he might have been 
tried 


Wer 


3 


ed immediately; without any indiQtment : And this is 
was to have — proper method of proceeding in ſuch 
manors which had the franchiſe of but is 
obſolete at this day. 2 Huwk. F. C. 11. 

2. Another kind of proceeding in caſes capital without 
:ndiaments is, where an al is brought at the ſuit of 
the party, and the plainti is nonſuit upon that appeal, 
yet the offender ſhall be arraigned at the King's ſuit upon 
juch appeal; and ſo it is in caſe the appellant die, or re- 
leaſe; and in ſuch caſe, altho? the party be indicted as 
well as appealed, yet the t of the plaintiff, 
the proceeding for the ing ſhall not be the in- 
d ment, but upon the appeal. 2 Hal. Hift. F. C. 


cap. 20. 
1. If a perſon indicted of treaſon or felony confeſſes 
the fat, and accuſes others of being guilty of the ſame 
offence with him, by which he becomes and is admitted 
an approver, the parties accuſed may, on his appeal, be 
tried without other indictment or preſentment. 2 Hal. 
Hiſt. P. C. cap. 20. but for the learning hereof, fee 
2 t. P. C. 204» 226, Ce. 

4. There were before the ſtatute of r H. 4. cap. 14. 


appeals by particular eſpecially of treaſon, in | 
— which are ſaid to have been very frequent in 
antient times, and eſpecially in the reign of Ric. 2. but 


are now wholly taken away by the faid ſtatute; and 
therefore where in the reign of Car. 2. the Earl of Briſtol 
preferred articles of high treaſon, and other miſdemeanors, 

inſt the Earl of Clarendon, it was reſolved by all the 
judges, that ſuch articles were within the ſaid ſtatute 1 
"KS 2 Hal. Hiſt. cap. 20 

But impeachments by the houſe of commons of high 
treaſon, or other miſdemeanors, in the lords houſe, have 
been frequently in practice, notwithſtanding the ſtatute 
of 1 H. 4. andare neither within the words nor intent of 
that ſtatute; for it is a preſentment by the moſt folemn 
grand inqueſt of the whole kingdom. 2 Hal. Hiſt. F. C. 


2, > 
* If in a civil action in the King's Bench de muliere 
** rum bonis viri, upon Not guilty pleaded, the de- 
fendant be convicted and ** of having carried 
away the woman and goods with force and feloniouſly, 
he may be put to anfwer the felony without farther accu- 
ſation ; for ſuch a charge, by the oath of twelve men, 
on their enquiry into the merits of a cauſe, in a court 
which has juriſdiction over the crime, is equivalent to an 
indiament ; and the King being always, in judgment of 
law, preſent in court, may take advantage of any matter 
therein properly diſcloſed for his benefit. 2 Flawh. P. C. 
211. and ſeveral authorities there cited. 2 Hal. Hiſt. 


o 20. 
ii if upon = ſpecial werdet, in a common action of 
treſpaſs brought in the King's Bench, it be found that 
the defendant took them feloniouſly, this may ſerve for 
an indictment. 2 Hawk. P. C. 211. 2 Hal. Hiſt. cap. 
So if in an action of ſlander, for calling a man a thief, 
the defendant juſtifies that he ſtole goods, and iſſue there- 


taken, it be found for the defendant ; if this be in | 


the King's Bench, and for felony in the ſame county 
where the court fits, or if it be before juſtices of aſſize, 
who have alſo a commiſſion of gaol-delivery, he ſhall be 

forthwith arraigned upon this verdict, as on an indict- 
ment; and the reaſon is, becauſe here is a verdi& of 
twelve men in theſe caſes, and ſo the verdict, tho? in, a 
civil action, ſerves the King's ſuit as an indictment, and 
is not contrary to the acts of 25, 28, and 42 Ed. 3. 
which enact, That no man ſhall be put to anſwer, &c. 
but by indictment or preſentment. 2 Hal. Hiſt. cap. 


20. 
But ſuch a finding, in a court which hath not juriſ- 
diction, is of no force. 2 Hawk. P. C. 211. 

Neither ſhall a jury's finding A. guilty on the trial of 
an indictment againſt B. amount to an inditment againſt 
B. becauſe the finding of one man guilty on the trial of 
another is extrajudicial, except only in the cafe of a coro- 
ner's inqueſt of death, taken on view ; for the finding a 
ſtranger guilty, upon the acquittal of a defendant, on the 
trial of ſuch an inqueſt, is not wholly extrajudicial, be- 
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| Cauſe the jury acquitting the man on ſuch an inqueſt, 
14 what other perſon did the fact. 2 Hatul. 
. 212, 

Alſo if on a declaration in the King's Bench againſt A. 
for having been guilty of a miſdemeanor mul cum B. 
the jury find B. guilty ; it is faid, that ſuch a finding is 
equivalent to an indictment, becauſe it is not wholly 
extrajudicial. 2 Hawk. P. C. 212. 

6 . If the ſheriff return a reſcue of a priſoner taken for 
felony, or a breach of priſon by one arreſted for felony, 
this is not ſufficient to arraign the nor doth it coun- 
 tervail an indictment, for it is not by the oath of twelve 
| men. 2 Hal. Hiſt. F. C. cap. 20. 2 Hawk. P. C. 


enen 


practiſed oftentimes in the 
Crown-office in caſes criminal, and by many penal ſta- 
tutes, the proſecution upon them is by the acts themſelves 


limited to be by bill, plaint, information, or indictment, 
yet the method of proſecution of capital offences is ſtill to 

de by indictment, except in the caſes above mentioned. 
2 Hal. Hiſt. F. C. cap. 20. See 5 Med. 459, &c. 


2. By whom an indictment is to be found; who may and 
ought to be indiftors ; and whether the indiflors, or grand 
jury, may find part of a bill brought before them true, and 
| part falſe. 


Every indictment is to be found by twelve lawful liege 
freemen of the county wherein the crime was committed, 
returned by the proper officer, without the nomination of 
any other perſon. But for this ſee head of Jurs. 
They muſt be probi & legales homines; therefore it is 
a good exception to one returned on a grand jury, that 
he is an alien or villain, attainted in a conſpiracy, or de- 
cies tantum, or of perjury, or outlawed, or attainted of 
felony of premunire. 2 Hale Hift. F. C. 155. 

It ſeems to be generally agreed, that a | gs ns began 
find either b:ila vera, or ignoramus for the whole; and 
that if they take upon them to find it ſpecially or con- 

ditionally, or to be true for one part only, and not for 
the reſt, the whole is void, and party cannot be tried 
upon it, but ought to be indifted anew. 2 Roll. Rep. 
52. 3 Bulſ. 206. 1 Roll. Rep. 407. 2 Hawk. P. C. 
210. 
Hence it hath been held, that if a grand jury indorſe a 
| bill of murder billa vera fe defendends, or billa vera for 
man hter, and not murder, the whole is void; 
and the reaſon hereof given is, that the grand jury are 
not to diſtinguiſh betwixt murder and ter, for 
it is only the circumſtance of malice that makes the dit- 
ference, and that may be implied by the law without any 
fact at all; and ſo it lies not in the judgment of a jury, 
but of the judge ; alſo the intention of their finding in- 
dictments is, that there may be no malicious proſecution ; 
| and therefore if the matter of the indictment be not 
| framed of malice, but is veriſimilis, tho? it be not vera, 
yet it anſwers their oaths to preſent it. 3 Bulf. 206. 
2 Roll. Rep. 52. 1 Sid. 23. 2 Leb. 180. Keil. 5. 
But it ſeems to be no now agreed, that the grand jury 
may, without ſubjecting themſelves to any puniſhment, 
| find part of a bill true, and part falſe, and that againit 
the direction of the court. See 2 Hal. 161. and tee tit. 
URIES. : 
And it is faid by Hale, that if a bill of indictment be 
for murder, and the grand jury return it Billa vera quoad 
manſlaughter, and ignorumus quoad murder, the uſual 
courſe is, in the preſence of the grand jury, to ſtrike out 
malitioſe, and ex malitia ſua precogitata, and murdravit, 
and leave in ſo much as makes the bill to be but bare 
manſlaughter. 2 Hal. Hift. 162. | 

But yet the ſafeſt way is to deliver them a new bill for 
manſlaughter, and they do indorſe-it generally 5:/la vera, 
for the words of the indorſement make not the indict- 
ment, but only evidence the aſſent or diſſent of the grand 
jury; it is the bill itſelf is the inſtrument, when at- 


— 


— 


j 
tirmed. 2 Hal. Hiſt. 162. 
| But notwithſtanding this diſcreti 


ö 


power in the 


grand jury, yet by the fame author, if A. be killed by R. 
lo that it doth conſtare de perſona acc iſi & cecidentii, and a 
b.il 


IND 
bill of murder be preſented to them, regularly, they ought 
to find the bill for murder, and not for manſlaughter, or 
defendenda;, becauſe otherwiſe offences may be — 
ed without due trial, and when the party comes upon his 
trial, the whole fact will be examined before the court 
and the petty jury 3 and in many caſes it is a great diſ- 
advantage to the party accuſed; for if a man kill B. in 
his own defence, or per infortunium, or poſſibly in exe- 
cuting the proceſs of law, upon an aſſault made upon 
him, or in his own defence upon the highway, or in de- 


fence of his houſe againſt thoſe who come to rob him, 
nor for- 


„LTI op dp dope 
» 
he 


runt malitioſe, ſeditiaſe, vel contra, i 
——— 


er; bills vera as to the forcible entry, and 


3- Within what place the offence inquired of muſt arife. 
The 


within the or precin& for which they are return- 
ed. 2 Hal. Hiſt. P. C. 163. 2 Hawk. F. C. 220. 
And therefore it is a 


of A. and one 
ithout ſay- 


of 
of C. if the 


B. be bound to repair a 
bridge be in decay, he may be indicted in the county of 
C. that he is bound ratione tenure of lands in the 


bridge in the county 


of B. to repair the bridge. 2 Hal. Hiff. F. C. 164. 
ne 
one county er into another, he may 
be indicted in either. 2 Ham. P. C. 221. 
It a man marry two wives, the firſt in a foreign 
country, and the ſecond in England, he may be indicted 
and tried for it in England upon the ſtatute of 1 Fac. r. 
cap. 11. which makes it felony, becauſe the ſecond mar- 
riage alone was criminal, and the firſt had nothing un- 
lawful in it, and was merely of a tranſitory nature; and 
by Hawkins, if the ſecond marriage had been in a foreign 


country, the party might have been indicted here within | 


the purview of the ſaid ſtatute 1 Fac. 1. 
221. 1 Hawk. P. C. 111. But for this 
Kel. 79. 


2 Hawk. P. C. 
ſee 


forcible entry and forcible detain- 
as to 


| 6 
gularly indi& or preſent any offence which does not ariſe 


tion to an inditment, 


1 Sid. 171. | 


| 
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ſtatute 
be indicted for a felony in either, 

a miſprifion. 2 Hawk. P. C. 221. 

notwithſtanding the above inſtances, it ſeems 
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cannot 
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in 
homicide was indictable in neither, 
the offetice was not complete in either; to re- 
is inconvenience, een 
That where any one be fe ouſly 
in one county i 
er, an indictment thereof found by the s of 
whether before 
w of the body; or whether before juſ- 
4 Sc. ſhall be as ef- 
1 the ſtro Ee. had been in the 
ſhall die, or where the indictment 
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in any county 
it was where 
a plain remedy, order and declaration of this matter, it 
is enacted by 35 Hen. 8. cap. 2. © That all offences 
then or after made or declared to be treaſons, miſpri- 
ſions of treaſon, or concealments of treaſons, done out of 
this realm of England, ſhall be inquired of, heard and 
determined by the King's Bench, by lawful men of the 
ſhire where the lame bench ſhall fit; or elſe before 
ſuch commiſſioners, and in ſuch ſhire of the realm, as ſhall 
be aſſigned by the King's commiſſion, and by lawful 
men of the ſame ſhire, in like manner to all intents and 
purpoſes, as if ſuch treaſons, &c. had been done within 
the ſame ſhire, where they ſhall be ſo inquired of, Ce. 
In the conſtruction of this act it hath been reſolved, 
That if after an indictment has been taken in pur- 
ſuance to this ſtatute, the court, or commiſſioners ap- 
pointed by the King, remove into a different county, 
the trial be by jurors returned from the firſt coun- 
ty, being moſt agreeable to the courſe of the 
Common law, which requires that indictments ſhall be 
tried by jurors of, the ſame 
were found. 2 Hatt. P. C. 


well aſſigned by the King's writing his name to the 
commiſſion, or by his ſigning the warrant for it. 3 
Inſt. 11. 2 Haul. P. C. 223. 

That an offence in Ireland, that is treaſon here as 
well as there, is triable here by virtue of this ſtatute, 
unleſs it were committed by a peer of Ireland, in which 
caſe it is not triable here, becauſe the party would loſe 
the benefit of a trial by his peers. 2 Hawh. P. C. 223. 


That this ſtatute is not repealed by 1 & 2 Ph. & M. 
| which enaQts, That all trials for treaſon 'ſhall be accor- 


ding 


1 


di 
H. P. C. 164. FH 
Fi. .C 28 Hen. 8. cap. 15. it 1s enacted, * "That 


| lonies and robberies, &c. upon the ſea, c. 
Cn, Sc. in ſuch places in the realm as ſhall 
be limited by the King's commiſſion, in like manner as 
if ſuch offences had been committed on the land. But 
for this vide tit. Piracy, and 11 & 12 V. 3. cap. 7. 

By the 27 Henry 8. cap. 6. for the puniſhment and 
trial, as well of the counterfeitors of any coin 
current within this realm, as of all felonies and acceſſa- 
ries of the ſame, and other offences feloniouſly done 
within any lordſhip marchers of Wates ; the juſtices ot 
|-delivery and of the peace in the ſhire or ſnires of 
land, where the King's writ runneth, next adjoining 

to the lordſhip marchers, or other place in Wales, where 
fuch counterfeiting, c. ſhall be committed, ſhall have 
at their ſeſſions and gaol-delivery, to inquire by 
verdict of twelve men of the ſame ſhire, &c. in Eng- 


land, there to cauſe all ſuch counterfeiters, &c. to be | 


indi Ec. in like manner as if the ſame petit trea- 
= had been done within any of the laid ſhires 
within the faid realm; alſo ſuch juſtices ſhall try all 
foreign pleas pleaded by ſuch offenders ; neither ſhall an 
acquittal, Ec. or fine making in the lordſhips marchers, 
be à bar for a perſon indicted in the faid ſhire within two 
after the felony. . b 5 5 

By the 27 Eliz. cap. 2. Treaſons by prieſts or jeſuits 
coming into England, and felony for receiving them, 
are inqu 


prehended. 2 Hal. Hiſt. P. C. 164. 


What ought to be the form of the bedy of an inditl- 
> at Common law, and it ought ta fet forth, 1/t, The 


ſtance and manner of the fuc!; 2dly, The perfons men- is inſufficient; for no one can know what defence to 


tioned or referred to in it; 3dly, The thing wherein the 
offence was committed and 4thly, The circumſtances of 
| time and place. 


as defined by my Lord „is nothing elſe but a plain 
brief and certain narrative of an offence committed by 
any perſun, and of thoſe neceſſary circumſtances that 
concur to aſcertain the fact, and its nature, in which, in 

favour of lite, great ſtrictneſſes have at all times been re- 
quired. 2 Hal. Hiſt. 169. 


manner of the whole fact ought to be ſet forth with ſuch 
certainty, that it may judicially appear to the court that 
the indictors have not gone upon inſufficient premiſſes. 
Cro. Eliz. 147, 201. 2 Hawk. P. C. 225. 

Hence it hath been held, that no periphraſis, or cir- 
cumlocution whatſoever, will ſupply thoſe words of the 


der, cepit in an indictment of larceny, mazhemavit in 
an indictment of mayhem, burgluriter or burgulariter, or 


elſe burgulariter, in an indictment of burglary, felonice | 


in an indictment of any felony whatſoever, predictorie in 


of treaſon againſt the King's perſon. 2 Hawk. P. C. 
224. and ſeveral authorities there cited. 2 Hal. Hiſt. P. 
C. 183, 184. accord. | 

But in an indictment, or appeal of rape, the ſame is 
ſufficiently ſet forth by the words felonice rapuit, without 
adding carnaliter cognevit, or ſetting forth the ſpecial 
manner of the terror or violence, and then concluding 
that the defendant fic felonice rapuit. 2 Hawk. P. C. 
224. 

And from this certainty required in indictments, it 
hath been held, that an indictment for a ſclonious breach 
of priſon, without ſhewing the cauſe of the impriſon- 
ment, is not good. 2 Hawk. P. C. 225. 

So of an indictment for refuſing to ſerve the office of 
conſtable, being legitimo meds eleftus ; without ſhewing 
the manner of the clection. Allen 78. 1 Md. 24. 5 
Mod. 96, 129. 
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to the Common law. 2 Hawk. P. C. 205. 2 Hal. | 


| 


| 


| 


| 


| 


| 


+ 


| 


| 
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a 
offence ſo looſely expreſſed. 


| pertor, Ec. 
ties there cited. 
act which the law hath appropriated for the deſcription | 
of the offence; as murdravit in an indictment of mur- | 


2 Hawk. 


| 
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So it hath been adjudged, tl at an indictment for but 
glary is inſufficient, without ſhewing that it was noctur- 
ter. Cro. Eliz. 483. pl. 12. 

Alſo it is agreed, that an indictment, charging 2 man 
with a nuiſance, in reſpect of a fact which ie lav ful in 
itſelf, as the erecting of an inn, Cc. and only becomes 
unlawful from particular circumſtances, is inſufficient, 
unleſs it ſets forth fome circumſtances that make it un- 
lawful. 2 Rel. Rep. 345. Palm. 368, 374. 

So it hath been adjudged, that an indicunent for trai- 
terouſly coining Alkemy like to the King's money, with- 
out ſhewing what _— viz. whether gold, filver or 
copper, is inſufficient ; if the latter of thete, the 
offence could not amount to treaſon. 2 Hawk. F. C. 
225. a | 

. indictment of perjury, not ſhewing in what man- 
ner, and in what court the talſe oath was taken, is inſufli- 
cient; becauſe, for ought appears, it might have been 
extrajudicial. Cro. Eliz. 137. 

But an indictment of extortion charging J. S. with 
the taking of 50 7. as bailiff of an hundred, calore offici:, 
without ſhewing tor what he took it, is good, at leatt 


after verdict ; for perhaps he might claim it generally, as 


being due to him as bailiff, in which caſe the taking could 
not be otherwiſe expreſſed. 1 Sid. gt. 11 142 

„ r 
An indictmert charging a man disjunctively is void ; 
as murdravit, vel murdrari cauſavit, or that A. verberu- 
vit B. vel verberari cauſavit, or that A. fubricevit talem 


irable and determinable where the offender is ap- «<hartam, vel fubricari cauſavit, &fc. for here are diſtinct 


offences, and it appears not of which of them the party 
is accuſed. 5 Mod. 137, 138. Salk. 371. pl. 8. 2 
Flawk. P. C. 225. 

Alſo an indiftment accuſing a man in general terms, 
without aſcertaining the particular fact laid to his charge, 


make to a charge which is uncertain, nor can plead it in 
bar or abatement of a ſubſequent proſccution; neither 
can it appear that the facts given in evidence againſt a 


| | | defendant on ſuch a general accuſation are the fame of 
1. Subſtance and manner of the facl. An indictment, 


which the indictors have accuſed him; nor can it judici- 

ay appear to the court what puniſhment is proper for an 

7 Lev. 203. 1 Keb. 278. 

1 Shaw. 389. 2 Hawk. P. C. 226. - 
As where the indictment charges the party with ha- 

ving ſpoken divers falſe and fcandalous words againſt 


F. S. being mayor of A. c. or with being a common 
And therefore it is laid down as a good general rule, | 


that in indictments, as well as in appcals, the ſpecial | 


defamer, vexer and oppreſſor, c. or with being a com- 
mon diſturber of the peace, and having ſtirred up divers 
quarrels amongſt his neighbours, or with being a perſon 
of evil behaviour, a common deceiver, or a common 
publiſher of the King's lecrets, Sc. or with being a 
common foreſtaller, a common thief, a common cham- 

2 Hawk. P. C. 226. and ſeveral authori- 


But barretry being an offence of a complicated na- 
ture, conſiſting in the repetition of frequent acts, all of 
which it would be too prolix to enumerate, experience 
has ſettled it to be ſufficient to charge a man in general 
as a common barretor. 2 Hawk. P. C. 226. Sce 


BaARRE TR. 
an indictment of treaſon, contra ligeantiæ ſue debitum | 


And tor the fame reaſon an indictment againſt a com- 
mon {cold is ſufficient without ſhewing any particulars. 


-» 


AC. 227. 

Neither is it neceſfarv, for an indictment of either of 
theſe two laſt mentioned offences, to conclude in necu- 
mentum omnium ligeorum, Ec. for it appears from the 
nature of the thing, that it could not but be fo. 2 
Hawk. P. C. 227. 

An inditment muſt lay the charge againſt the defen- 
dant poſitively, and not by way of recital, as with a 
quod cum, Oc. and it mult expreſsly allege every thing 
material in the deſcription of the ſubſtance, nature and 


manner of the crime; for no intendment ſhall be ad- 
mitted to ſupply a defect of this kind. Salk. 371. Cre, 


Tac. 20. 4 Co. 42. 5 Cs. 150. 2 Hawk. P. C. 227. 
Therefore if an indictment oft murder want the words 


ex malitia precogitata, it is no anſwer that it has the 
Unn word: 
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words felaniee murdravit, which imply as much. Dyer 
99, pl. 63. 2 Hawk. P. C. 227. 

So it any indictment of death want an 


tion, that the party received the hurt laid as the cauſe of | 
his death, and alſo that he died thereof, no implication 


| 


expreſs allega- 


will help it. 2 Hawk. P. C. 227. ; 

Alſo if an indictment for a feloniouſly breaking of pri- 
ſon, and commanding J. S. there impriſoned, c to 
eſcape, do not exprelsly allege that J. S. did eſcape, it 
is no ani wer that it is fully implied in calling the offence 
a felonious breaking. Neilw. 87. 2 Hart. F. C. 227. 

Yet ſtrained and over nice exeptions of this kind are 
not to be regarded; as that an indictment of death, laying 
the aſſault to have been with malice prepenſe, doth not 
expreſsly repeat it in the clau e immediately following, 
and joined with a copulative ſhewing the giving of the 
wound at the ſame time and place. 4 Co. 41. 2 Hawk. 
Y I I - - ; 

Or that an indictment, ſetting forth that F. S. was 
lawfully arreſted by virtue of a plaint before ſuch a ſheriff, 


Sc. doth not expreſsiy ſhew that there was a good war- 


rant. Cro. Fac. 473. 2 Hawk. F. C. 227. 

Or that an indictment ſetting forth an arreſt in ſuch 
a pariſh and ward in London, by virtue of a warrant, to 
arreſt the party within the liberties of London, doth not 
expreſsly lay ſuch pariſh and ward within the liberties of 
London. 9 C2. 67. 5 Co. 150. 2 Haut. F. C. 
22 | 
Or that an indictment finding that J. S. exiſtens of 
ſuch a trade, Cc. as will bring him within the law 
whereon the indictment is founded, committed ſuch a 
fact, does not expreſsly allege that he was of ſuch trade, 
Sc. at the time of the fact; for it fully appears from the 
natural conſtruction of the participle exiffens going before 
the verb; to which it is the nominative caſe. Cro. Fac. 
610. 2 Mod. 128. 2 Roll. Rep. 226. Moor 606. 
2 Lev. 229. Raym. 378. 1 Keb. 852. 

Yet it is a good exception to an indictment of forcible 
entry, finding that A. diſſeiſed B. of ſuch land exiftens 
liberum tenementum of B. that it is not expreſſed at what 
time it was his freehold ; for it ſtands indifferent, aecor- 
ding to the common rules of conſtruction, whether it 
was his freehold at the time of the diſſeiſin, or at the 
time of finding the indictment, the word exiſtens being 
applied only to the thing which was the ſubje& of the 
action, and not being the nominative caſe of the verb, 
as in the former caſe. Cro. Fac. 610. 2 Roll. Rep. 226. 
2 Lev. 229. 2 Med. 129. 2 Hawk. P. C. 228. 

If one material 
another, or if the fact as laid be impoſſible or abſurd, the 
indictment is void; as Where one is indicted for having 
forged a writing, in which A. was bound to B. which is 
impoſſible if the writing were forged ; or for having diſ- 
ſeiſed J. S. of land; wherein. it appears, by the indict- 
ment itſelf, that he has no free hold; or for having entered 
peaceably on J. S. and then and there forcibly diſſeiſed 
him, or for having diſſeiſed him of land then being, and 
ſor ever ſince continuing to be, his freehold, or for ha- 


ving murdered J. S. at B. where by the indictment it | 


appears that J. S. was only wounded at B. and died at 


C. or for ſelling iron with falſe weights and meaſures, 


which is not only abſurd, as ſuppoſing that iron could be 


ſold by meaſure, but inconſiſtent, in ſuppoſing that it was | 


ſo ſold, and yet at the ſame time fold by weight ; or for 
being abſent from church ſix months, between ſuch and 
ſuch a time, which appears to have contained only the 
ſpace of eleven days; or for feloniouſly cutting down trees, 
Sc. vet where the ſenſe is clear, a ſmall impropriety may 
be diſpenſed with; as where one is indicted for having 
mowed unam acram feni, which is ſaid to be ſufficient, 
and yet that which was mowed could not, at the ſame 
time of the mowing, in ſtrictneſs be called hay, but grals 
only. 2 Hawk. P. C. 228-9. and ſeveral authorities 
there cited. 

Alſo a repugnancy in an indictment in ſetting forth 
the offence of the acceſſary, is as as fatal as it is in ſetting 
forth that of the principal; as where an indictment of 


1 


part of an indictment be repugnant to | 
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another, charges the acceſſory with having abetted ths 
principal at the time of the felony only. 2 Hawk. P. C. 
229. 

But where ſeveral are preſent and abet a fact, and 
one only actually does it, an indictment may, in the 
ſame manner as an appeal, either lay it as done by the 
one, and abetted by the reſt. 9 Ca. 67. Flow. 97. 

But if it barely charge a man with having been prelert, 
it is void; becauſe a man may be preſent innocently. 2 
Hawk. P. C. 229. 

An indictment of F. S. as acceſſory to four, by theſe 
words, Sciens ipſos quatuor felaniam predic? feciſſe apud B. 
felanice receptavit, without adding eos, is naught; for it 
appears not clearly how many of them he is charged to 
have received. 2 Hawk. P. C. 229. 

Alſo an indictment of a conſtable for having voluntari 
and fe!loniouſly ſuffered a perſon arreſted by him on ſuf. 
picion of felony; to eſcape, without ſhewing what the 
felony was, and that it was actually committed, is faid 
to be void by the uncertainty : But an inditment for 
knowingly ſuffering perſons convicted of felony to eſcape, 
is ſaid to be good, without finding expreſsly what the 
felony was, or that it was committed, if the record of 
conviction be ſet forth with convenient certainty ; for 
that ſhews what the felony was, and that it was com- 
mitted. 2 Hawk. F. C. 230. and other authorities cited 
there. 

It is holden by ſome, that an indictment finding that 
FJ. S. ſcienter receptavit F. D. being a felon, is not good, 
without expreſsly finding that he knew him to be a felon ; 
but by others, ſuch indiQment is good, becaute the plain 
conſtruction of the word ſcienter carries it thro? the whole 
' ſentence. 2 Hawk. P. C. 230. and other authorities 
there cited. 


2dly, The indifiment muſt ſet forth with certainty the 
perſons mentioned or referred to in it. The name and 
addition of the party indicted ought regularly to be 
inſerted, and inſerted truly, in every indictment; but 
if the party be indifted by a wrong Chriſtian name, 
ſurname, or addition, and he plead to that indid ment 
Not guilty, or anſwer to that indictment upon kis ar- 
raignment by that name, he ſhall not be received after 
to plead miſnomer or falſity of his addition; for he is 
concluded and eſtopped by his plea by that name, and 
of that * the gaoler and ſheriff that doth execution 
ſhall have advantage. 2 Hal. Hiſt. P. C. 175. 

But it faid, that an indictment that the King's high- 
way in ſuch a place is in decay, thro” the default of the 
inhabitants of ſuch a town, is good without naming any 
perſon in certain. 2 Roll. Abr. 79. 2 Hawk. P. C. 


230. 

Alſo it is ſaid, that no indictee can take any advantage 
of a miſtaken ſurname in the indictment, either by plea 
in abatement, or otherwiſe, notwithſtanding ſuch ſurname 
have no manner of affinity with his true one, and he 
was never known by it. 2 Haut. P. C. 230. 

And in this reſpect an indictment differs from an appeal, 
' whereof it is certain that a miſnomer of a ſurname may 

be pleaded in abatement as well as any other miſnomer 
' whatſoever. 2 Hal. Hiſt. P. C. 176. 2 Hawk. P. C. 
230. | 

Not only the miſnomer of the name of baptiſm will 

| abate an indictment, but alſo the naming the defendant 

Knight, Sc. who is a baronet, and no knight, c. or 
the omiſſion of a name of dignity ; as where Garter King 
at arms is not named Garter in the indictment; and fo 
of any other name of dignity, if proceſs of outlawry lie 
_ it. Flazck. P. C. 230. and ſeveral authorities there 
cited. 

By the Common law, the party indicted could not 
take advantage of a miſnomer or the want of addition, 
becauſe the fact being ſworn againſt the party preſent, 
and appearing to their view, there could be no injury by 
the miſnomer ; alſo as felons generally go by no certain 
name, and have no fixed habitation, it was thought hard 
to find out their real names or profeſſions ; but this was 
altered by the ſtatute 1 Hen. 5. cap. 5. which requires 


death having laid the ſtroke on one day, and the death at 


t 
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indictments, c. the party indicted ought to 


that in all degree, place and county. 


have the addition of his myſtery, 
1 Hal. Hiſt. F. C. 176. : 
The additions required by the ſtatute are, that of his 
degree, as yeoman, gentleman, eſquire ; of his myſtery, 
as huſbandman, ſailor, ſpinſter, &c. therefore if the ad- 
dition be only general, as ſervant, farmer, citizen, fc. or 
S 
9 Sc. theſe are no good additions. 1 Hale 
Hiſt. 176. But for this ſee 2 Hawk. P. C. 187-8. 
The addition ought to be to the ſubſtantive name, and 
not to that which comes after the alias dic}us, becauſe 
regularly the addition refers to the laſt antecedent. 2 
Hale Hiſt. P. C. 177. 2 Hawk, F. C. 2327. 
If ſeveral perſons be ĩndicted for one offence ; miſi 
mer, or want of addition of one, quaſheth the indict- 
ment only againſt him, and the reſt ſhall be put to an- 
ſwer ; for they are in law as ſeveral indictments; and 
ſo in treſpaſs. 2 Hale Hift. P. C. 177. But in 2 Hawk. 
P. C. 231. it is faid that where ſeveral are indicted, and 
there is an omiſſion of an addition as to one, it makes the 
indictment vicious as to all; for which is cited 1 Bult. 
183. | | 
| Not only the defendant, but regularly all other perſons 
alſo mentioned in an indictment, muſt be deſcribed with 
convenient certainty; and therefore it ſeems to be ge- 
nerally agreed at this day, that an indictment for ſuffering 
divers bakers to bake, c. againſt the aſſiſe, or for di- 
| ſtraining divers perſons without cauſe, or for taking di- 


miſdemeanors only, as extortioner, vaga- | 


i 


0 I 

it had been too uncertain , yet the contrary ſeems to be 
held in Moor: However, it ſeems agreed, that a repug + 
nancy or abſurdity in the deſcription of the perſon injured 
will vitiate an indictment; as where one is indifted for 
ſtealing bona predit? F. F. where no J. S. was men- 
tioned before. 2 Haut. P. C. 232-3. Moor 466. pl. 
662. | 

It is not neceſſary to allege in an indictment of death, 
that the party was killed in the peace of God. 2 Hawk. 
RN 

zdly, hi indifiment muſt ſet forth the thing wherein 
the offence is committed. An indictment which doth not 
with ſufficient certainty ſet forth the thing wherein the 
offence was committed, is inſufficient; as where one is 


indicted for having torged a leaſe of certain lands, without 
| naming ſome one certain parcel, or for having ſtolen 


bona & catalla J. S. without ſhewing any in particular, 
or for having treſpaſſed on two cloſes of meadow or pa- 
ſture, or for having diverted guandum partem aque run- 
ning from ſuch a place to ſuch a place, without any far- 
ther deſcription, or for having ingroſſed magnam quan- 
titatem ſlraminis & fæni, or diverſos cumules tritici, with- 
out ſhewing how much of each, or for having carried 
away duas centenas cuſei, without adding libras or unc ia, 


Ec. or for having erected ſeveral cottages contra formam 
flatuti, without ſhewing how many. 


2 Hawk. P. C. 
233-4. 2 Hal, Hiſt. P. C. 192. accord. 

It is ſaid to be moſt proper, in indictments of larceny 
and treſpaſs on a living thing, to ſhew to whom the pro- 


vers ſums of money of divers perſons for ſuch a toll, c. perty of it belonged, by calling it the ox or horle, Fe. 


without 
cient. 2 Hawk. P. C. 231. 

But an indictment for murder cujuſdem ignati is good; 
and ſo for ſtealing the goods cujuſdem ignoti; fo of an 
aſſault in quendam ignalum; and it he be acquitted or 


„ 


* 


convicted, and be afterwards indicted for an aſſault or 


murder of ſuch a man by name, he may plead the former 


conviction or acquittal, and aver it to be the ſame perſon. 
Plow. 85. 5. Dyer 285. 4. 2 Hal. Hiſt. 181. 2 Hawk. 
232. | 

But an indictment quad invenit quendam haminem mor- 
tuum, ac felonice furatus eſt duas tunicus, without ſaying 
de bonis & catallis cujuſdam ignoti, is not good. 2 Hal. 
Hiſt. P. C. 181. | 

If the goods of a chapel be ſtolen, the indictment ſhall 
ſay bona & catalla capellæ in cuſtodia prepofitorum ; if it 
be done in time of vacation, bona & catalla capellæ tem- 
| pore vacationis; but if the goods of a parith church he 
| ſtolen, as the bell, the books, Sc. it ſhall run bona pars- 
chianorum de S. in cuſtodia gardianorum cccleſiæ, and ſhall 
not ſuppoſe them bona ecclefie. 2 Hal. Hiſt. P. C. 181. 


the offender may be indicted quod bena teſtatoris in cuſ- 
tadia A. executoris cjuſdem B. or it may be general bona 
ipſius A. 2 Hal. Hiſt. P. C. 18 1. 

If A. dying be buried, and B. opens the grave in the 
night-time, and ſteals the winding ſheet, the indictment 
cannot ſuppoſe them the goods of the dead man, but of 
the executors, adminiſtrators, or ordinary, as the caſe 
falls out. 2 Fial. Hiſt. P. C. 181. 

An indictment u felonice, c. cepit quandam peciam 
panni cujuſdem F. S. without ſaying de bonts & catallis 
cujuſdam F. S. was therefore quaſhed. Cro. Eliz. 490. 
2 Hal. Hiſt. P. C. 182. | | 

There is no need of an addition of the perſon robbed 
or murdered, c. unleſs there be a plurality of perſons of 
the ſame name; neither then is it eſſential to the indict- 
ment, tho? ſometimes it may be convenient, for diſtinction 
fake, to add it; for it is ſufficient if the indictment be 
true, viz. that J. S. was killed or robbed, tho? there are 
many of the ſame name. 2 Hal. Fiſt. P. C. 182. 

And it hath been adjudged, that an indictment of an 
aſſault on John, pariſh-prieſt of D. in the county of C. 
is good without mentioning his ſurname; for the cer- 
tainty of the perſon ſufficiently appears. KAeilw. 25. 
Dyer 285. pl. 38. 2 Hawk. F. C. 232. | 


him by his name of baptiſm without any farther addition, 


If the goods which A. hath as executor of B. be ſtolen, | 


, 


| 


| 


! 
' 
1 


| 


pretium; but if t 


nic 
worth of the thing ſtolen is required to be ſet forth in 

an indictment of larceny for any other 
ſhew that the crime amounts to grand 


BA 


cited. 


naming any bakers, &c. in particular, is ſuffi- { of FJ. S. without uſing the words bona & catalla ; yet 
i 


there are many precedents in books of good authority 
wherein this nicety is not obſerved. 2 Hawk. P. C. 234. 

If theſt be alleged in any thing, the indictment muit 
ſet down the value, that it may appear whether it be 
grand or petit larceny. 2 Hal. Hiſt. P. C. 183. 

If the thing be moveable, as a horſe, cow, c. it is 
ſaid to be moſt proper to ſhew its worth by the word 
thing be immoveable, and conſiſts of 
divers dead things, it ought to be ad valentiam; yet this 


ſeems not neceſlary ; neither is it clear that the 


pr__—_ than to 
Arc 3 and the 
better to aſcertain the crime, in order for a reſtitution, 


or in an indictment of treſpaſs, for any other purpoſe, 
than to aggravate the crime. 2 Hawk. P. C. 234. | 
An indictment quad felanice cepit 20 oves, matrices CP 


' agnas, or matrices & vervcces, is not good, becauſe it doth 
not appear how many of one ſort, and how many of an- 


other ; but 20 oves generally might have been gocd with- 
out diſtinguiſhing matrices & verveces, as in caſe of re- 
ple vin or treſpaſs. 2 Hal. Hift. P. C. 183. 

But an indictment de guatuar riſcis & ciſtit, Anglice 
cheſts and coffers, is good, becauſe ſy nonymous. 2 Hul. 
Hijt. P. C. 183. | 5 

4ihly, Indlictment muſt ſet forth circumſtances of time 
and place. It is laid down as an undoubted principle in 
all the books that treat of this matter, that no indict- 
ment whatſoever can be good without preciſely ſhewing 
2 certain year and day of the material facts alleged in 
2 Hawk. P. C. 235. and ſeveral authorities there 


As if an indictment of death laying the aſſault at a 
certain time, Sc. do not appear in the clauſe of the 


' ſtroke, or if it do not let forth the time of the death as 
well as of the ſtroke. 


2 Hawk. P. C. 235. 2 Hal. 
Hiſt. P. C. 178. 

So if any indictment lay the offence on an impoſſible 
day, or on a day that es the indictment repugnant 
to i: ſelf, or if it lay one and the ſame offence on different 
days, it is ſufficient. 2 Hawk. P. C. 235. 

As if A. be indicted quod primo die Mars E ſecundo die 
Muii apud D. he made an affault upon B. & qguandem 
togam ipſius B. adtunc & ibidem invent” felonice copit, Sc. 


this indictment is not good, becauſe there are ſeveral days 
But it ſeems that if ſuch indiAment had only deſcribed - 


mentioned before, and it is uncertain to which the telu- 
nious taking ſhall relate. 2 Hal. Hit. P. C. 178. 
So 


1 

So if A. be indicted that he feſto Sancti Petri anne 20. 
Car. killed F. S. this is not good, becauſe there are two 
| feaſts of St. Peter, and neither without addition, viz. 
St. Peter ad vincula, and St. Peter in cathedra. 2 Hal. 
Eift. P. C. 178. | 

The words adtunt & ibidem in the ſubſequent part of 
an indictment, are as effectual as if the year and day 
mentioned in the former part had been expreſsly re- 
peated. 2 Hawk, P. C. 235-6. | 

Alfo if it lay the fact on the Thurſday after the feaſt of 
Pentecsſt in tuch a year, or on the utas of Eaſter, Oc. 
(v hich ſhall be taken for the eighth day a ter the feaſt) 
or on the tenth of March laſt, (being aicertained by the 
ſtile of the ſeſſions, Ac.) it is as good as if it had expreſsly 
named the day of the month, &c. 2 Hawk. P. C. 230. 

Alſo if an indictment charge a man with an omiſſion, 
Sc. as not ſcowring ſuch a ditch, it needs not ſhew 
any time. 2 Hawk. P. C. 236. 

So if an indictment charge a with having done 
ſuch a nuiſance iuch a day and year, and on divers other 
days, it is void only as to the faQts alleged on the davs 
uncertainly ſet forth; but if it charge a man generally 
with ſeveral offences at ſeveral times between ſuch a day 
and ſuch a day, without laying any one at a certain day, 
it hath been adjudged to be wholly void. 2 Hawk. 
. 

Vet 2 hath becn ſolemnly adjudged, that a conviction 
of deer-ſtealing, ſetting forth the offence between the 8th 
and 12th of July, Sc. is ſufficient. 2 Hawk. P. C. 
236. 


| 


| 


| 


— 


And in theſe caſes it is ſaid to be moſt regular to ſet 


forth the year, by ſhewing the year of the King; yet this 
may be diſpenſed with, for ſpecial reaſons, if the very 
year be otherwiſe ſufficientiy expreſſed, for that only is 
material. 2 Hawk. P. C. 236. | 
Every indictment at Common law muſt expreſsly ſhew 
ſome 
muſt appear to have been within the juriſdiction of the 
court in which the indictment was taken, and muſt be 
alleged without any repugnancy ; for if one and the ſame 
offence be alleged at two different places, or at B. afore- 
ſaid, where B. was not before mentioned, or if the ſtroke 
be alleged at A. and the death at B. and the indictment 


ceaſed at . the indictment is void. 2 Hawk. F. C. 
236. | ; 

Nies if it lay not both a place of the ſtroke 
and death, or if any place ſo alleged be not ſuch from 
whence a viſne may come; as to which it hath been ad- 
judged, that if a fact be alleged in a pariſh in London, with 
ſome other addition which ſufficiently aſcertains it, or in 
the pariſh of St. Lawrence Fury, it needs not ſhew the 
ol 2 Hawk. P. C. 236. 9 Co. 66. 

Alſo in ſome crimes no vill need be named, as upon 
an indictment of barretry, becauſe he is a barreter every 
where, and it ſhall be tried de corpore comitatus. 2 Hal. 
Hiſt. P. C. 180. | 


Sulf. in the margin, the indictment ſuppoſing a fact 


done apud S. in cam prædic“, is good, for it refers to 
the county in the margin 2 Hal. Hiſt. P. C. 180. 

But it there be two counties named, one in the margin, 
another in the addition of any part, or in the recital of 
an act of parliament recited in the premiſſes of the indict- 
ment, the fact laid apud S. in com predic? vitiates the 
indictment; becauie two counties are named before, and 
it is uncertain to which it refers. Cro. Eliz. 739. 2 
Hal. Hiſt. P. C. 180. 

Indictment againſt A. B. that he 5 N. in com” pre- 
dich made an aſſault upon C. D. of F. in com predit? 
& ipſum adtunc & ibidem cum guodam gladio, Ic. percuſſit, 
Sc. this indictment is not good, becauſe two places 
named before; and it refers to both, it is impoſſible; 
and if only to one, it muſt refer to the laſt, and then it 
is inſenſible. 2 Hal. Hiſt. P. C. 180. 

It hath been holden, that an indictment on a ſta- 
tute, prohibiting ſuch and ſuch perſons to do ſuch a 
thing, need not ſnew where the facts happened which 
bring the defendant within the prohibition; as where it 


e wherein the offence was committed, which | 


80 © 
is enacted, that it ſhall be treaſon for a perſon born with- 
in the realm, and in popiſh orders to remain here, Ec. 
in which caſe it is ſaid, that the indictment needs not 
_ a viſne for the birth or ordination. 2 Hawk. 5. 
237. | 

Alio a miſtake in evidence of the place laid is in no caſe 
material, on Not guilty pleaded, if the fact be proved in 
any other place in the county; but if there be no ſuch 
place in the county, as that wherein an offence is laid in 
an appeal or indictment, all proceſs thereon is void, by 


the ſtatutes of 9 Hen. 5. cap. 1. and 18 Hen. 6. cap. 
b2. $3 Bout, FC 237. | 


55 I here the offences indifled mcy be laid Jointly, and 

where ſeverally, and where beth jointly and ſcverally ; and 

_ the offences of ſeveral perſons may be laid in one in- 
ment. | | 


Although the offences of ſeveral perſons cannot but be 
ſeveral, becauſe one man's offence cannot be another's, 
but every man muſt anſwer for himſelf ; yet if it who 
arite from a joint act, which is in itſelf criminal, as 
where ſeveral join in keeping a gaming-houſe, or in deer- 
ſtealing, or maintenance, Sc. the defendants may be 
indicted jointly and ſeverally; as thus, Prod cuſtedive- 


runt & ulerque eorum cuſtadivit, or jointly only; for it 


ſufficiently appears, that if all are joined in ſuch act, 
each muſt be guilty ; and therefore tome of them may 
be convicted, and ſome acquitted. 2 Flawk. P. C. 240. 

But where the offences ariie from a joint act, which 
in itſelf is not criminal, but may be ſo by reaſon of 
ſome perſonal detect peculiar to each defendant, as where 
divers follow a joint trade, for which the law requires a 
ſeven years apprenticeſhip, in which caſe each traders 


particular defect, and not the joint act makes him guil- 


ty, it ſeems moſt proper to indict them ſeverally, ard not 
jointly, becauſe each man's offence is grounded on a de- 
fect peculiar to himſelf. 2 Hawk. P. C. 240-1. 2 Hal. 


Hiſt. P. C. 174. accord. 


And for this reaſon indictments have been quaſhed for 
jointly charging ſeveral defendants for not repairing the 
ſtreets before their houſes, or for taking inmates, or for 


neglecting a day of faſting inted by proclamation; 
conclude that the defendant fic felonice murdravit the de- — 5 JP » 


this is agreeable to the rule of law as to bringing ac- 
tions on penal ſtatutes, wherein ſeveral defendants ſhall 


not be joined, except it be in reſpect of ſome one thing 


in which all are jointly concerned ; as where ſeveral join 
in a ſuit in the Admiralty on a contract on land, or in 
procuring or giving an untrue verdict, c. 2 Hawk. P. 


C. 241. and ſeveral authorities there cited. 


But yet where A. B. C. and D. were indifted for 


ereQing four ſeveral inns ad commune nocumentum, it was 


ruled, that for ſeveral offences of the ſame nature ſeveral 


perſons may be indicted in the fame indictment; but then 
it muſt be laid ſeparaliter erexerunt, and for want of that 
word (ſeparaliter) the inditment was quaſhed. 2 Hal. 
Hiſt. P. C. 174. | 

Alſo it is faid in Hale to be common experience, that 
20 perſons may be indicted for keeping diſorderly houſes 
or bawdy-houſes, and they are daily convict upon ſuch 
indiatments, for the word ſeparaliter makes them ſeveral 
indictments. 2 Hal. Hiſt. P. C. 174. 

Inditment, ſetting forth, that the defendant made an 
aſſault upon Sarah the wife of William Beatniff, and 


| Elizabeth Cooper, and did them beat, wound and evil 


intreat. After verdict pro rege, it was moved in arreſt 
of judgment, that there were two diſtin& offences, and 
therefore could not be laid in the ſame indictment; and 
of that opinion was the court, and the judgment was ar- 
reſted. Stran. 870. Trin. 4 Ges. 2. Rex v. Clendon. 
Six perſons were indicted in one indictment for per- 
jury, and four of them pleading were convicted. It was 
then moved in arreſt of judgment, that crimes (eſpecially 


' perjury) were in their nature ſeveral, and two cannot be 


indicted together. And Palm. 535. 6 Mad. 210. 2 
Rol. Abr. 8 t. pl. 6. Salk. 382. Faſcb. 11 Geo. 1. Rex 
v. Weſton & aÞ, ate 623. Trin. 4 Ges. 2. Rex v. Clen- 
don, ante 87. 1 Keb. 586, 612, 635. were cited. E 

cantra 


1 WD 


tra were cited Salk. 382. in extortion ; Trin. 10 Ann. 
=_ | a for receiving ſtolen goods. 
For maintenance. 2 Rol. 


Againſt huſband 


one. ich may b 
3s extortion, maintenance, Sc. but perjury is a le parate 
act in each: And Trin. 6 Ann. Regina v. Hadan & al, 
two were indicted for beirg ſcolds, and compared to bar- 
et 

— 921. Mich. 5 Ces. 2. Rex v. Philips & aP. 

6. What ought to be the form of a caption of an indii- 
ment, and where an indiftment may be quaſhed. 


The caption of the indictment is no part of the indict- 
ment itſelt, but it is the ſtile or preamble, or return that is 
made from an inferior court to a ſuperior, from whence 
a certiarari iſſues to remove it, or when the whole record 
is made up in form; for whereas the record of the in- 

dictment, as it ſtands upon the file in the court wherein it 
is taken, is only thus: Furctores pro Domina Rege ſuper 
facramentum ſuum præſentent; when this comes to be re- 
turned upon a cerf;eruris it is more full and explicit. 
Fal. Hiſt. P. C. 165. 

very caption of an indièment muſt ſhew that: ĩt was 
taken before a court which has a proper juriſdiction; and 
therefore if it ſhew only that it was taken belore F. S. 
ſteward, without ſhewing to whom or in what court; 
or if the caption of an inquiſition, /uper viſum cerporis, 


A 


— 


ſhew only that it was taken before F. S. Mayor of Lon- | 


dan, without adding that he was a coroner; or if it 
barely call him coroner, withcut ſhewing that he was 
ſuch for the diſtrict in which the inquiſition was taken, 


it is inſufficient ; but if it ſhew that he was a coroner in 


the county, it ſufficiently ſhews that he was a coroner for 
the county; and if the caption of an indiatment ſhew 
that it was taken at the ſeſſions of the peace of ſuch a 
county, it ſufficiently ſhews that ſuch ſeſſions was holden 
for the county ; but if it only ſhew that it was holden 
in the county, it is ſaid to be infufficient; ſo it is alſo if 


barely ſhew that the indictment was taken at a ſeſſions of 
the peace, without thewing before whom or without 


and held not to lie; the judgment was arreſted. | 


| 


— 


— 


— 


| 


intended. 


— - 


141 
tr; Domes 


athers ſor want of the words 40 imquirend, ; 
Rege & pro corpore comitatus ; yet of late years exceptions 
of this kind have not been much tavoura', efpecialiy if 
the indid ment were in a ſupcrior court, and that which 
is omitted be, in common underſtanding, im] lied in what 
is expreſſed. 2 Hawk. F. C. 254. 
Every caption muſt ſhew a certain Cay and year when 
the indictment was found, and muſt 1ccord it in the preſent 
tenſe ; but if it deſcribe the court as hulicn die Martis 
& die Mercurii, or on ſuch a day in fuchi a year of the 
King, without ſhewing what King; or it it thew tte 
day and year in figures, which are not Roman, it is in- 
ſufficient; yet it needs not add the year ef the Lord; 
and the multitude of precedents have made gccd the ute 
of extitit preſentat. inſtead of exiſtit, G.. 

Every tuch caption mutt alſo ſhew where the indict- 


ment was found, that it may appear to have been at a 
place within the juriſdiction of the court; and therefore 
if it ſet forth, that the indictment was taken at a ſe ſſion, 


of the peace, holden for tuch a county at B. without 
ſhewing in what ceunty B. lies, otherwiſe than by put- 
ting the county in the margent, it is iniufficicnt; but 
it an inqueſt of death be ſet forth as taken at E. Lefere 
the coroner of the liberty of B. it necds not ex preis 
that B. is within che liberty of B. for it cannot but Le 
2 Hawk. P. C. 255. 

by the Common law the judges may in diſcretion 
quaſh an indictment tor any ſuch ivtufficiency in the body 
cr caption of it, as will make a judgment given on it 
againſt the deferdant erroneous ; but they are in no cate 
bound ſo to do ex debits juſtitie, but may oblige the de- 


 fendant to plead or demur ; ard this they generally do 
where the offence is of an enormous or publick nature, 


or where the indictment has been remo cd by certicrar:, 
and a recognizance for procuring the trial ct it has been 
torfeited. 2 Flawk. P. C. 258. | 

By the 7 V. & MM. cap. 3. No imdiftment for high 


treaſon or miſpriſion thereof, (except indictments tor 


counterfeiting the King's coin, ſcal, ſign or fignet,) nor 


any proceſs or return thereupon, {hall be quaſhed for 
miſreciting, miſpelling, falſe or improper Latin, unleis 
exception concerning the ſame be taken and made in 
the reſpective court where the trial ſhall be, by the pri- 
foner, or his counſel aſſigned, before any evidence given 
in open court on ſuch indictment; nor ſhall any ſuch 
miſreciting, miſpelling, falſe or improper Latin, aſter con- 


. viction on ſuch indictment, be any cauſe to ſtay or 
it omit the clauſe ncc nan ad diverſns fellnint, c. or if it 


arreſt judgment; but nevertheleſs any judgment on 


_ ſuch indictment ſha!l be liable to be reverted on writ 


naming of the juſtices, or ſhewing for what place they | 
' and 3 Bac. Abr. tit. Indictment. 
pacem, c. c:nſervand. it omit the word aſſignat. but if 
it ſufficiently ſhews that ſome of them were of the % 
rum, by ſhewing that the indictment was taken at a ge- 


were juſtices; or if in deſcribing them as juſtices ad 


neral ſeſſions, ard if it call them juſtices of peace, it 


needs not any farther to ſhew that they were juſtices of 
the King's peace. 2 Huwk. P. C. 253. 


The caption of an indiftment ad magnam curiam cum | 


leta tent. is inſufficient z but if it be ad magnum curiam 
© ad letam, or ad wif. franci fleg. cum cur. baron” tent. 
perhaps it is ſufficient; for fince the court-baron has no 
juriſdiction over criminal matters, and the caption in 
theſe laſt caſes is not exprets, that the indictment was 


taken at it, as it is in the firft cate, the court will in- 


tend that it was at the leet, which alone had power to 
take it. 2 Hawk. F.C. 254. | 

The not ſhewing in the caption of an indictment at a 
teet, whether the court were holden by charter or pre- 
{. ription, is helped by the multitude of precedents. 2 
Hurwk. F. C. 251. 

F very caption of an indifiment ought to ſhew that 
the indictors were of the precinct tor which the court was 
holden, and that they were twelve in number, and that 
they found the irdiqdment on their oaths, alſo in- 
diftments have been quaſhed for an omiſſion of the 
names of the jurors; and others for want of the words 
rabirum & legalium hyminum ; and others for want of the 
words adtunc & ihid-m before r' WG ano t : and 
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oi error as formerly. 
Far more learning en this ſubjef, ſee 14 Vin. Abr. 


INDICTOR, Is he that indiFfeth another for any of- 
fence. 1 Ed. 3. c. 11. and indidtec is he that is indi Jed. 
21 Jac. cap. 1. | 

INDISTANTER, Without delay. Matt. Weſtin. 
Anno 12.44. Indiſtanter remeavit. 

INDIVISUM, Is uſed for that which two hold in 
common, without partition. Kitchin, fol. 421. in theſe 
words, He holds pre indiviſo, Ec. 

INDOLIS, A ſtudious young man, or a youth. Eg 
Eivar indolis Clito conſenſi. Mon. Angl. 3 tem. p 120. 

INDORSEMENT ( Inderſementum,) Is any thing 
written on the back of a deed, as a cordition written on 
the back of an obligation is commonly called an indor/e- 
ment. Weſt. Symbol. part. 2. ſect. 157. | 

Where 'tis written on the back of an obligation, (re- 
ceived 10 J. in part of payment) it may be pleaded ; per 
Brine. Quære. Br. Faits, pl. 32. cites 21 Hen. 6. 5. 

And upon a ſheriff 's bond of 20/1. indorſed thus, to 
fave the iheriff harmleſo, he ſhall plead it as a condition. 


| Br. Pleadinzs, pl. 23. cites 21 Hen. 6. 51. 


If a man delivers a fingle obligation to J. N. and 
after F. N. indorſes a condition upon it, this ſhall ferve 
the obligor to plead ; per three juſtices ; quod ncta. Er. 
Obligation, pl. 2. cites 2 Hen. 8. g. 

An indictment for forcible entry was preferred to the 
grard jury, who returned thus, (cz. / As io the entry 


with force, igneramus; as to the detamer with force, 
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bill vera. But this indorſement not being ſpyed, but 
being taken by the juſtices of the peace for a full indict- 
ment in both points, they award reſtitution ; but upon 
certifying this indictment in B. R. by certicrar:, and the 
indorſement returned as above, they award re- reſti- 
tution. It was moved, that they ought not to regard 
the indorſement, for the court did not ſend for that, 
but only for the indictment; and this indorſement 
makes it to be no indictment at all, and io the clerk 
of the peace has done more than he was comman- 
ded to do. But per cur. The indorlement is parcel 
of the indictment, and the perfection of it, and the 
court ſent for the indictment, cum omnibus id tangent”, 
and the indorſemen: touches it principally ; for it is the 
life of it. And per cur. after ſuch finding, the proſecu- 
tor ought to have preierred a new indictment for the 
forcible detainer only ; for now, being made one intire 
indiciment, and the jury finding only the laſt, it is no 
indictment at all. Yoiv. 99 The King v. Fird & l'. 

A leaſe may be determined by force of a condition in- 
dorſed on the backſide thereot, if it be before the enſeal- 
ing and delivery, as ell as by force of a condition within 
the deed. Crs. Fac. 456. Mich. 15 Fac. B. R. Griffin v. 
Stanhc pe. 


A. deviſed lands to truſtees for a term of 60 years, to | 


pay legacies, remainder to B. his daughter in tail, Tc. 
J. S. with conſent of friends, married B. at 16. By 
marriage- articles J. S. covenanted to pay the legacics, 
being 1500. within fix months after the marriage. 
And B.'s friends covenanted on her behalf, that B. when 
of age ſhould ſettle her eſtate on J. &. for lite, c. And 
J. S. gave a ſtatute and alſo a mortgage of his own 
eſtate to ſecure payment of the legacies, and by indorſc- 
ment on the mort the ſame was to be void, unlels 
B.'s eſtate was ſettled on J. S. afterwards B. died an in- 
fant, the legacies not paid. It was held, that the in- 
dorſement onthe mortgage only was ſufficient to diſcharge 
the ſtatute and articles alſo, all being executed at one 
and the ſame time, the ſame witneſſes, and part of the 
ſame agreement, and all to be looked upon as b e 
conveyance. Hill. 1703. 2 lßü :fn. 457. Lawrence v. 
Blatchford. Fur indarſement on notes and bills of exchange, 
ſee Bi us or EXCHANGE. 

INDOW MEN T of a church, Fc. fee EN DpOOwMREN r. 

INDUCEMENT, Is what is alleged as a motive or 
incitement to a thing; and in law is uſed ſpecially in 
ſeveral caſes, viz. there is inducement to actions, to a 


traverſe in pleadings, a fact or offence committed, Cc. | 
Inducements to actions need not have fo much certainty | 


as in other caſes: A general indebitutus is not ſufficient, 
where it is the ground of the action; but where it is the 
inducement to the action, as in conſideration of torbearing 
a debt till ſuch a day, (fer that the partics are agreed 
upon the debt} this being but a collateral promiſe, is good 
without ſhewing how duc. Cro. Fac. 548. 2 AMad. 
70. 

10th to the 2gth of September, defendant juſtifies that he 
was mavor and juſtice of peace in P. and that a robbery 
was Gone there, and the plaintiff ſuſpected and brought 
before him, and becauſe he ſcem'd ſuſpicious, he detain'd 
him in his houſe, during the time in the declaration men- 
tioned, to examine him and one J. S. who was not ap- 
prehended, concerning the ſaid robhery, and 2fterwards, 
upon the 29th of $:p!--ber, deliver'd him over to the 
new mayor, and traverſeth the impriſonment in Landon; 
and adjudged upon demurrer, that the inducement to the 
traverſe was not good; for a juſtice of peace cannot detain 
in priſon a perſon ſuſpected, but during a convenient time 
only, to examine him, which the law intends to be 
three days, and within that time to take his examination, 
and fend him to priſon, and ought not to detain him as 
long as he pleaſes, as here he did 18 days; neither ought 
he to detain him in priſon in his own houſe, but to com- 
mit him to the common gaol of the county; for other- 
wife, when the juſtices come to deliver the gaol, he is 
not in the gaol, and may not be delivered, and to ſhould 
lie longer than is reaſonable. See the ſtat. of 5 Heu. 4. 10. 
2 Ed. 4.8. and here he took not an examination, but 
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0 # 
deliver d him over without, which was not law ful; ar 5 
theretore adjudg'd for the plaintiff. C. El. Sag. Pauſch, 
43 Elz. | I B. Scaduge V, Tatcham. 

In ſci. fu. upon a recognizance of bail on 2 writ cf 
error of a judyment n debt given in C. B. conditioncd, 
that if the pl intiff be nonſuit, the wiit ef error diſcon- 
tinued, or it dg: ent armed, then ke ſhould pay, Cc. 
defendant praycd oycr, and plended that the plaintiff in 
error did protecute the v1: ot error, ard aſſigned errors, 
et quad placitum ſuper predift breve de errore odhuc pendet 


indeterminutum, Sc. the plaintiff replied, that the judg- 


ment was affirmed, abſque bac quad placitum pendet inde- 
terminatum, c. detendant demurr'd, and adjudg'd for 
the plaintiff in C. B. but upon error brought in B. R. 
he court held the replication naught ; becauſe it makes 
that a matter of inducement, which ſhould have been the 
point in iſſue; and alſo, becauſe the traverſe puts a 
matter in iſſue to be tried by the country; and was going 
| to reverſe the judgment, but an exception was ſtarted to 
the writ of error, for which it was quaſhed. 2 Salk. 529. 
| Paſch. 4 Arn. B. . anf v. ANMerriiſon. See PlEAD - 
ING, ard 14 Fn. Ar. tit. Inducement. 
| INDUCTION, duct, A leadir g into. It is moſt 
commonly taken tor the g:ving poſſeſtion to an incum- 
bent ef his church, by leading him into it, and delivering 
him the keys by the comfy, or biſhop' deputy, and 
by his ringirg one of the bells. Cee cp, 3 fert, fol. 
. 4 7 
25t. See Brexerict 


IN ES | (mentioned in fat. 2? Tuc. cap, 2 In being. 


The learned mabe ibi viſterence between things in efſe, 


and things in pc, or Gi; but a thing apparent and 
viſible, tlliey fav, is in e, that is, has a real being ex 
in//anti, u hereas the other is caſual, and but a poſſibility. 
A clild betore he is burn, or even conceived, is a 
thing in Fe er which may be; after he is born, he is 
ſaid to be in ec, or actual being. Corvet!, edit. 1727. 
INEW ARDUC'S!Inwardus,) A guard, a watchman, one 
ſet to keep watch and ward. Limunere Left in Brelen- 
nei habe! Rex canſuctudinem ſcil. 11 carctas, & 1 r fices An 
guillurum pro uns ine wardo, & de un? ing de Northbynge 
xii denar-os aut num ineu ardum dc Dena xviii denarice, 
& de Garra unum ine wardom. Lib. Domeſeay Chenth. 


Quand? Rex venatui inflobat dr wnoquay; doms per conſuetu- 
dinem ibat unus bomo ad fl:1t:!5tionem in file. lit batuines 


non habentes integrus maſuras inveniebant inewardos, ad 


aulam quand redierant in civitute. Lib. Dome day. Here- 
fordſhire. | 

INFALISTATUS. This word occurs only in Ralph de 
Hengbam, Summa parva, cap. 3. Vir conmiſi! feleniam ab 
quam fuit fſuſtenſus, utlagatus, del alis mady marti damnatus, 
veldemembratus,velapud Drvere intaliſtatus, ve! apud Szutl < 
ampton ſubmerſus, vel upud Wintin demenbratus, vel d- 
capitatus, ut aftud Northampton ; vel in mari ſuperundatus, 
ſic ut in aliis purtibus portuum.—-— Mr. Selle n, in his notes 
on that author, fays thus, „It appears that ſeveral cuſ- 


DD ; | toms of places made in thoſe days capital puniſhments 
In an action of falſe impriſonment in Landon from the | 


ſeveral. But what is infali/tatus In regard of its being 
a cuſtom uſed in a port-town, I ſuppoſe it was made out 
of the French word falize, which is fire ſand by the wwater 
fide, or a bank of the ſca. In this tand or bank it ſeems 


their execution at Diver was.“ The elaborate Du Freſne 


condemns this derivation and this ſenſe ef the word, but vet 
gives no beticr. And therefore, till we have more au- 
thoritv, we may conclude that iafaliftutus did imply lome. 
capital puniſhment inflitcd on the ſands or ſea- ſhore: 
Perhaps ?rfalifiatia was expoſing the malcſactor to be laid 
bound upon the ſands, till the next full tide carried him 


away; of which cuſtom, it I forget not, there is ſome 


dark tradition. However, I believe the penalty took 
name ſrom the Norman fu! /.', faule, which ſignificd 
not only the ſands, but rather the rocks and cliffs adjoin- 
ing or impending on the ſca-ſhere. Curvell, edit. 1727. 
Sce the like utc of falrjiz in Mau. Angl. tam. 2. p. 165. b. 
INFAMY, Which extends to forgery, perjury, grots 
cheats, Cc. diſables 4 man to be a witneſs or juror ; but 
a pardon of crimcs reſtores a perſon's credit to make him 
a good evidence. 2 Hawk. P. C. 432, 433, Judgment 


of the pillory makes infamy by the Common law; but 


by the Civil and Canon law, if the cauſe for which the 


periun 
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. 3 Lev. 426. 

INF ANGETHEFF, HINFANG THEFE, or IN- 
FANGTHEOF, Is compounded of three Saxon words; 
the prepolition in, fang or fong, to take or catch, and thefe, 

a robber: It ſignifieth a privilege or liberty granted unto 
lords of manors to judge any thief taken within their fee. 
Bratton, lib. 3. trad. 2. cap. 35. faith, Dicitur intangthefe 
latro captus in terra alicujus de bominibus ſuis propriis, ſei- 
fitus latrocinio. Uttangthefe vero dicitur latr2 extruncus, 
veniens aliunde de terra alit na & qui captus fuit in terra ip- 
frus, qui tales babeat libertates, Wc. In the laws of King 
"Edward the Conjefſor, ſet out by Mr. Lambart, cup. 26. 
you have it thus deſcribed: Infangthefe, Juſtitia cognsſcen- 
tis latronis ſua eft, de bomine ſus, ft captus fuerit ſuper ler- 
ram ſuum: Illi vero qui nun habent has conſuetudines coram 
juſtitia Regia reclum faciant in bundreilits, Sc. Infangthefe, 
i. e. quad latrones capti in Dominio vel feode prioris, & de 
latracinio convicli in curia Domini prioris jutlicentur, & ad 
cas cjus ſuſpendentur. Ex Reg. Priorat. de Cokes ford. 

So that it was neceſſary the thief ſhould be taken in his 
lordſhip, and with the goods ſtolen, otherwite the lord 
had not juriſdiction to try him in his court ; but by the 
laws of Edward the Confeſſar, he was reſtrained to his own 
le or tenants, but he might try any man who was 
thus taken in his manor : the definition hereof ice alfo in 
Britton, fol. 90. and Ros 8 cen, part. Pa cr. freer. 
Aunul. fol. 345. And Skene de verb. ſigniſ. who wintcin 
of it at large, reciting diverſity of opinions touching this, 
and outfangthefe. Fleta, lib. 1. cap. 47. ſays, Inſangthefe 


(for lo he writes it) dici/ur latro captus in terra alicujus, | 


ſeiſitus aliqus latracinia de ſuis propriis haminivus. Stat. | 


S2. & M. cap. 15. | 
INFANT, {( Infens,) Before the age of one and twenty 
ears, a man or woman is called an inunt in the law. 
Ca. on Litt. lib. 1. cap. 21. and lib. 2. c. 28. An in- 
fant of eight years of age or above, may commit bomicide, 


and be hanged for it, vig. if it may appear by hiding the 


perſon, by excuſing, or by any other act, that he had 
knowledge of good and evil, and of the danger of the 
offence, for here malitia ſupplebit ætatem. 1 Hal. Hi 
27. Yet C. upon Litt. ſecl. 405. faith, That an . 
ſhall not be puniſhed till the age of fourteen, which, ſays 
he, is the age of diſcretion. Covell, edit. 1727. | 


rt. The ſeveral ares and periads dilinguifhed by the law 
fer ſeveral purpoſes. 

22. Whe are to be conſidered as miners ;, and how far the 

law regards and takes natice of infants in ventre {a mere. 


3. Fw infancy is to be tried ;, of ⁊ubat public offices and 
truſts an infant is capable; and of what things be is ca- 
Fable for his «won advantagc. 


4. Of the acts of infants as they are g12d, wid, or void- 
able, vit. contracts for neceſſaries, Judicial afts, and acts 
in pais, | 


1. The ſeveral ages and periods diſiinguiſbed by the law 
for ſeveral purp3ſes. 


From the obſervations made on the daily actions of in- 
fants, as to their arriving to diſcretion, the laws and 
cuſtoms of every country have fixed upon particular 
periods on which they are preſumed capable of acting 
with reaſon and diſcretion; in our law the full age of 
man or woman is twenty-one years. 3 Bac. Abr. 118. 

Therefore if one under the age of twenty-one years 

makes his will, and thereby deviſes his lands, ani after 
attains the age of twenty-one years, and dies, without 
making a new publication thercot, this deviſe is void. 
Dyer 143. Raym. 84. 1 Sid. 162. 

Hut tho? a perſon under the age of twenty-one cannot 
ditpolc of his lands, yet it is ſaid, that one under that 
age may, purſuant to the ſtatute of 12 Cay. 2. cap. 24. 
diſpoſe of the cuſlody of his infant child, and that ſuch 
diſpoſition draws after it the land, Lc. as incident to the 
cuſtody. Faugh. 178. | 

Allo it ſeems, it was agreed, that an infant male at 
fourteca, and female ttt clve, may diſpoſe of their per- 


X 
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perſon was convicted was not infamous, it infers no in- ſonal eſtate at thoſe ages: For herein the Common law 


has appointed no time, being a matter cognrable in the 
| ſpiritual court, which herein prucecds according to the 
| Civil law, by which law infants at thoſe ages are pre- 
| ſumed to have ſufficient ditcretion to make tuch diſpo- 
ſition; and therefore their teſtaments in thele calcs are 
not to be ſet aſide, or controlled in Chancery or tlie tem- 

| poral courts. 2 Mod. 315. 2 Jenes 210. Comb, 80. 

| t Vern. 469. Preced. Chan. 316. 

The age of content to a marriage in an infant mule is 

| fourteen, and in a female twelve; but they may marry 
before, and if they agree thereto when they attain theſe 
ages, the marriage is good; but they cannot diſagree be- 
tore then; and it one of them be above the age of con- 
ſent, and the other under ſuch age, the party ſo above 
the age may as well diſagree as the other; for both mult 
de bound, or neither. Co. Litt. 33, 78, 79. 2 fl. 

434. 3 Inſt. 88, 89. 6 Co. 22. 7 C. 43. 1 Rell. 

Abr. 340, 341. 

But tho' the party above age may as well diſagree as 
the other, yet it is ſaid that the party cannot do it before 
the other arrives at the proper age: Alſo it is ſaid to have 

been adjudged, that if a man marries a woman that is 

within the age of twelve years, and after the woman at 
cleven years of age dilagrees to the marriage, and after 
the hutband takes another wife, and hath i{ſue by her, 
that this is a baſtard ; tor the firſt marriage continues not- 
withitanding the diſagreement of the woman ; for ſhe 
cannot diſagree within the age cf twelve years, and ſo 
her ditagreement is void. Co. Lit. 79. 1 Rull. Abr. 

A. 4 1 

It a man marries a woman that is within the age of 

twelve years, and after the feme covert within the age of 

confent diſagrees to the marriage, and after the age of 
twelve years marries another, now e frit marriage is 

; abſolutely diſſolved, fo that he muy take another wife; 

for tho? the diſagreement within the age of conſent ua 

not ſufficient, yet her taking another hutband atier the 
age of conſent affirms the diſagreement, and fo the mar- 
riage avoided ab initio. 1 Rol. Abr. 34m. 
But for the better explication hereof it may not be im- 
proper to inſert a caſe determined before the delegates, 
which was thus: E | 
Mrs. K. Fitzgerrard was married to my Lord Dec ius, 
ſhe being of the age of twelve years and a halt, and he of 
the age of eight; afterwards, the being thirteen years old, 
| difagreed from this marriage, and married Mr. /llers ; 
and upon ſuit in the ſpiritual court the ſecond marriage 
was aftirmed : The Lord Decius appealed to the delegates, 
and it was argued by Civilians and Common lawyers be- 

fore the biſhops of London and Racheſter, North Ch. J. 

Littletan Baron, Jenes and Atkins Jullices, and ſeveral 

Doctors of the Civil law: The Civil:ans ſaid, that minors 

| could not contract matrimony, but only /fn/alia de future, 
and therefore tho? they bind themſelves per verba de præ- 

ſenti tempore, yet the law, by reaſon of the incapacity of 
che parties, would make ſuch a conſtruction that it thall 
only be a contract de futur. In this cafe indeed, one of 

the parties is of age of conſent, but that makes no di- 

verſity ; for a contract of matrimony is utringue obligatori- 

us, and reciprocal in its nature. On the other ſide it was 
ſaid, that ſuch a contract as this bewixt perſons of un- 
equal ages might as well claudicate as other contracts, 
which are allo utringue abligatarii; they ſaid, that a con- 
tract of marriage carries a relation in itſelf, and is reci- 
procal, but that in tome caſes this may fail, by realon ot 
an accident or circumſtance in the perſons, notwithſtand- 
ing which the nature of the thing will remain to be u!t-> 
citr:que obligatory, as we ſee in other contracts; but ar- 
guments from the definition of civil affairs are not cogent, 
for no law can be framed to meet with all emergencies 
and circumſtances, but ought to he differently applied ac- 
cording as the particular circumſtances require. The law 
docs not make contracts per verba de præſenti tempore to 
be contracts dc future, but in cafes of minors, and they 
cannot ſhew any texts that contracts per verba de proce 
ſenti by majors, ſhall be by conſtruction mace contracts 
de futurs, The laws of God and nature require per- 
formance of promiſes and agreements ; and the woman, 
| in 


 __ ͤ 2 . * 422 —— 


hath a 
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in the preſentcaſe, cannot diſſent before the huſband come 
to the age of conſent, becauſe till then he cannot diſ- 
ſent no more than he can aſſent. Serjeant Meynard ; In 
our law, marriage betwixt .minors has the eflect of a 
iage till it be annulled : If the woman be nine years 

old ſhe ſhall be endowed, be the huſband of what age 
ſoever, and dower can never be, but where there be a 
ecedent marriage, p:/ito effetiu ponitur cauſa , uch a 
wile ſhall — 1 — 4 the death of her huſband, 
and the huſband in ſuch a caſe ſhall have a writ de uxore 
abducta cum bonis viri. If tenant by knight ſervice die, 
his heir within age of conſent, and married, the lord can- 
not tender him to marriage, upon a diſagreement, he with- 
in age. Lee and Aſptan, 5 Fac. 1. Where two within age 
had contracted matrimony, and the parent of one was 
bound to give ſo much at their age of conſent, if they 
would agree to this marriage: An action was brought 


for this money, and it was found that within age they | 


diſagreed, but at their full age agreed; and judg- 
ment was for the plaintiff, becaute the diſagreement was 
not material. 1 Inſt. 79. Baniſters verſus Offley. Our 
law calls it matrimonium, although the term of ſpenſulia 
is not unknown to us; we find it in Glanvil, lib. 6. and 
Littleton calls it an affiance ; to ſhew what regard our 
law has to ſuch a marriage, he cited 1 Inſt. 33. 1 Rol. 
Abr. 340. 369. To prove that before age of 


1 

account with his guardian till the age of fiſteen, and that 
was eſteemed to be the age when he was completely out 
of guardianſhip ; and therefore at this age he was — | 
ed to fell the lands deſcended to him : But in this the 
cuſtoms of Ing land differ from the Civil law; tor the 
Civil law does not allow of his diipoſttions till the 

of twenty-five ; therefore this muſt have been allowed 
by the old Saxen law, becauſe they thought that a great 
deal of time was loſt, if the infant could only ule his 
own without being able to diſpoſe of it in a way of traf- 
fick, or in marriage, till twenty-five; and therefore 
they allowed the infant to ſell, but under great limita- 
tions and reſtrictions, that he might not be defrauded; 
and by this means they thought there was ſufficient pro- 
viſion made for the neceſſity of commerce, which in the 
ſmall divided ſhares was abfulitec}; neceſſary. Lamb. 
624, 625. and ſee Gavrri.-Kixp. | 

Alſo by cuſtom in ſome places, an infant ſeiſed of 
lands in ſocage may at the age of fifteen years make a 
| leafe for years, which (hall bind him after he comes of 
age; for the cuſtom makes fifteen his full age to that 
' purpoſe. C. Lit. 45. b. 

Alſo by the cuitom of Lord, an ini ant unmarried, 
and above the age cf fourteen, though under twenty- 
one, may bind himſelt apprentice to a !reeman of Lon- 
dan by indenture. with proper covenants ; which cove- 


conſent no agreement or diſagreement can be, 1zor 575. 
1 Rol. Abr. 341. 1 Inft. 79. and in the pleadings in 
7 Co. Keen's caſe, and 6 Co. Ambreſia George's cafe. | 


Thurſby cont”. Our law gives fuch credit to this in- 


choate marriage, that if the parties die before it be 
avoided, the law will not ſay that it was ru 


which have been cited. The caſe in Dyer 369. is for 
the decree; for there, by the opinion of many doctors, 
quazris alia ſunt ſponſalia de futurs, tamen in cauſa a.tis 


extenduntur ad verum matrimonium ratione privilegu : Fle | 


cited 75 H. 6. 11. 6 Co. 22. And the ſentence given in 
the ſpiritual court was affirmed. 3 Bac. Abr. 119, 120. 

And as the age of fourteen is the age of content to a 
marriage in an infant male; ſo by law hath he ſeveral 


other ages aſſigned him to ſeveral purpoſes, viz. at the | 


age of twelve, to take the oath of allegiance in the tourn 
or leet ; at fourteen to be out of ward of guardian in :o- 
cage, to chuſe a guardian, and this is alſo acounted his 
age of diſcretion; fifteen to have had aid pur fair Fitz 
Chevalier. Co. Lit. 98. b. Hob. 225. 


The authority of a guardian in chivalry did not de- | 


termine till the heir, if a male, came to the age of 
twenty-one years ; becauſe it was prefumed that till that 
e he was not capable of doing knight's ſervice, and at- 
tending the lord in his wars. The guardiarſhip of an 
heir female determined at fourteen 2t Common law, but 
by ftat. W-/lminſter the firſt, the lord had the wardſhip till 
ſhe attained the age of ſixteen, to tender her convenable 
marriage; but the authority of a guardian in ſocage, as 
has been ſaid, ceaſes at the age of fourteen, at which age 
the infant may call his guardian to an account, and may 
chuſe a new guardian. Lit. ſecl. 103. Co. Lit. 75. 2 
N 135. 1 
One within the age of twenty-one years may do ho- 
mage, but cannot do fealty; becauſe in doing of fealty 
he ought to be ſworn, which an infant cannot be. Co. 
Lit. 65. 5. 2 Inſt. 11. 
An infant at the age of ſeventeen may be a procura- 
tor or executor; and in this both the Civil and Common 
law agree. 5 Co. 29. 6. Off. Ex. 307. 1 Hal. Hiſt. 
FA 33 

Infancy is a good cauſe of refuſal of a clerk ; alſo by 
the ſtatutes 13 Eliz. cap. 12. and 13 & 14 Car. 2. 
none is to be admitted a deacon unleſs he be twenty-three 
at leaſt, nor a prieſt unleſs he be twenty-four. Comp. 
Incumb. 142, 214. Gibſ. Cod. 168. 3 Mod. 67. 

By the cuſtom of Gavel-kind an infant at the age of 
fifteen is reckoned at full age to fell his lands; and this 
ſeems to have been taken from the Civil law, which 
reckons fourteen the tas pubertatis ; for they reckoned 
that though the infant had ended his years of guardian- 


U and void; ; 
and upon this ground are the cafes of dower ard appeal | 


| nants, by the cuſtom ot Landon, thall be as binding as it he 


were of full age. r 134. 2 bu 
Rep. 305. Faim. 361. 1 Mid. 271. 
As io capital offences, in which the law is the ſame 
with regard to the male and female ſex, the age of four- 
teen 1; the common ſtardard, at whick both males and 
temales are, by our law, obnoxious to capital puniſh- 
ments; for this being the ut prbcrtatis, or ave of dit- 
cretion, the law pietuncs them at theſe years 10 be dale 
capo ces, and capable of diſcerning be:wicn guod and evil; 
ard therefore lubjects them to capital puniſhments as 
much as if they were ci jull age. F. N. B. 202. Ca. 
Lit. 247. b. DPait. cap. G5. and 104. 1 Hal. Hiſt. 
. C. 25. 1 Hawk. P. C. 2. 5 The 

But though the age of fourteen be the tas pubertatir, 
before which our laws do not prefume the party to be 
dali capax, and therefore that a party indicted for a capi- 
tal offencc committed before theſe years is to be found 
Not guil:y, yet hath his general rule the following tem- 
peramenit:, 1 Hal. Eiff, P. C. 26. 

1. That if the party be above twelve, tho” under 145 
and appears to be deli capax, and could diſcern between 
good and evil at the time of the offence committed, he 
may be convicted, and under judgment and exccutioir 
of death, tho? he hath not attained the age of fourteen; 
but herein, according to the nature of the offence and 
circumſtances of the caſe, the judge may or may not in 
diſcretion reprieve him, betore or after judgment, in 

order to the obtaining the King's pardon. 1 Lal. H. i. 
| P. C. 26. | | 

2. If an infant be above ſeven, and under twelve years, 
and commit a capital offence, i f:cic he is to be 
judged Not guilty, and to be found ſo; becauſe he is ſup- 

poſed not of diſcretion to judge between good and evil: 

But yet if it appear, by ſtrong and pregnant evidence 
and circumſtances, that he had ditcretion to juige between 
good and evil, judgment of death may be given againſt 

him; for malitia ſupplet ætutem; but herein the circum- 
ſtances muſt be inquired of by the jury, ard the infant 
is not to be convict upon his conlfſiun : Alto herein, 
my Lord Hale ſays, that it is prudence after conviction 
| to reſpite judgment, or at leaſt execution; but he ſays, 
| that if he be convietcd the judge cannot diſcharge, but 


7. 192. 2 Rel. 


| only reprieve him from judgment, and leave him in 


14. till the King's pleature be known. 
. 2. 

3. It an infant within age be infra annzs in fantiæ, Viz. 
7 years old, he cannot be guilty of felony, whatever cir- 
cumſtances proving diſcretion may appear; for ex præ- 
ſumptione juris he cannot have diſcretion, and no aver- 
ment ſhall be received againit that preſumption. 1 Hal. 
mg F275, 23. .. | 


1 Hal. if. 


ſhip at fourteen, yet he might not have completed his 


— 
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At Bury ſummer aſlizes 1748, H ian Jerk, a boy of 
ten years of age, was convicted betore Lord Chief Juſtice 
Willes, for the murder of a girl of about five years of age 
and received ſentence of death. But the Chief Juſtice, 
out of regard to the tender years of the priſoner, reſpited 
execution, till he ſhould have an opportunity of taking 
the opinion of the reſt of the judges, whether it was 

per to execute him or not, upon the ſpecial circum- 
— of the caſe; which he reported to the judges as 
follows: The boy and girl were pariſh children, but under 
the care of a pariſhioner, at whole houſe they were lodged 
and maintained. On the day the murder happened, the 
man of the houſe and his wife went out to their work 
early in the morning, and left the children in bed toge- 
ther. When they returned from work, the girl was 
miſſing; and the boy being aſked what was become of 
her, anſwered, that he had helped ber up, and put on her 
cloaths, and that ſhe was gone he knew not whither. 
Upon this, ſtrict ſearch was made in the ditches and 
of water near the houſe, from an apprehenſion that 

the child might have fallen into the water. During ſuch 
ſearch, the man under whoſe care the children were, ob- 
ſerved that a heap of dung near the houſe had been newly 
turned up. And upon removing the upper part of the 
heap, he found the body of the child, about a foot's 
depth under the ſurface, cut and mangled in a moſt bar- 
barous and horrid manner. Upon this diſcovery, the 
boy, who was the only perſon capable of committing the 
act, that was left at home with the child, was charged 
with the fact, which he ſtiffly denied. When the coro- 
ner's jury met, the boy was again charged, but perſiſted 
ſill to deny. the fact. At length, being cloſely interro- 
gated, he tell to crying, and faid he would tell the whole 
truth. He then ſaid, that the child had been uſed to foul 
herſelf in bed; that ſhe did fo that morning (which was 
not true, for the bed was ſearched, and found to be clean); 
that thereupon he took her out of the bed and carried her 
to the dung-heap; and with a large knife, which he 


ared to be mangled, and buried her in the dung-heap; 
Placing the dung and ftraw that was bloody under the 
y, and covering it up with what was clean; and 
having ſo done, he got water and waſhed himſelf as clean 
as he could. The boy was the next morning carried 


his confeſhon, with all the circumſtances he had related 
to the coroner and his jury. The juſtice very prudently 


deferred proceeding to commitment, till the boy ſhould | Plow. 213. a. 5 Co. 27. 7 Co. 12. 


have an opportunity of recollecting himſelf. Accor- 
dingly he warned him of the danger he was in, if he 
ſhould be thought guilty of the faQ he ſtood charged with, 
and admoniſhed him not to wrong himſelf; and then or- 
dered him into a room; where none of the crowd that 
attended ſhould have acceſs to him. When the boy had 
been ſome hours in the room; where victuals and drink 


were provided tor him, he was brought aſecond time before | 


the juſtice, and then he repeated his former confeſſion : 
upon which he was committed to gaol. On the trial 
evidence was given of the declarations before mentioned 
to have heen made before the coroner and his jury, and 
before the juſtice; and of many declarations to the fame 
purpoſe, which the boy made to other pcople after he 
came to gaol, and even down to the day of his trial. 
Far he conſtantly told the fame ſtory in ſubſtance, com- 
monly adding that the Deyil put him upon committing 
the fact. Upon this evidence, with ſome other circum- 


ſtances tending to corroborate the confeſſion, he was | 


convicted. Upon this report of the Chief Juſtice, the 
judges having taken time to conſider of it, unanimouſly 
agreed, 1. That the declarations ſtated in the report were 
evidence proper to be left to the jury. 2. That ſuppoſing 
the boy to have been guilty of this fact, there are ſo man 
circumilances ſtated in the report which are undoubtedly 
tekens cf what Lord Chief Juſtice Hale ſome where calleth 
a miſchie vous diſcretion, that he is certainly a proper ob- 
ject for capital puaiſhment, and ought to ſuffer. For it 
would be of very dangerous conlequence to have it 
tho'1ght, that children may commit ſuch atrocious crimes 
Vox. N. 63. 


before a neighbouring juſtice, before whom he repeated | * 


* A child in ventre ſa mere 


1 N-F 

| with impunity. There are many crimes cf the nioſt 

heinous nature, ſuch as in the preſent caſe the murder of 

young children, poiſoning parents or maſters, burning 

houſes, and the like, which children are very capable ot 
committing, and which they may in ſome circumſtances 
de under ſtrong temptations io commit; and therefore, 

tho” the taking away the liſe of a boy of ten years old 
may ſavour of cruelty, yet as the exan: ple of this boy's pu- 
milhment may be a means of deterring other child ti from 
the like offences, and as the ſparing this boy merely on 
account of his age will probably have a quite contrary 

tendency, in juſtice to the publick, the law ought: to 
take 2 N there remaineth any doubt touch- 
ing his guilt. In this general principal all the judges con- 
curred. But two or three of | ri of — 
neſs and caution, adviſed the Ch. Juſt. to tend another 
reprieve for the priſoner; ſuggeſting, that it might poſſibly 
appear on further r that the boy had taken this 
matter upon himſelf, at the inſtigation of ſome perſon or 
other, who hoped by this artifice to ſcreen the real of- 
fender from juſtice. Accordingly, the Chief Juſtice did 
grant one or two more reprieves; and deſired the juſtice 
who took the boy's examination, and alſo ſome other 
perſons in whole prudence he could confide, to make the 
ſtricteſt inquiry they could into the affair, and make re- 
port to him. At length he receiving no further light, 
determined to ſend no more reprieves, and to leave the 
priſoner to the juſtice of the law at the expiration of the 


| laſt. But before the expiration of that reprieve, execu- 
tion was reſpited till further order, by warrant from one 


of the Secretaries of State. And at the ſummer aſſiſes 


1757. he had the benefit of his Majeſty's pardon, upon 
lea ſer VICE * 


condition of his entering immediately into the 
Faſter's Crewn Law 70. 


ee el 


2. Who are to be conſidered as minors ; and bow far the 


law regards and takes notice of infants in ventre ſa mere. 
found about the houſe, cut her in the manner the body | 


The privilege of infancy does not extend to the King ; 


for the political rules of government have thought it ne- 


ceſſary, that he who is to govern and manage the whole 
kin » ſhould never be conſidered as a minor, inca- 
pable of governing himſelf and his own affairs. Cu. Lit. 
Dyer 209. 6. 3 

Therefore if the King within age make any leaſe or 
grant, he is bound preſently, and cannot avoid them, 
either during his minority, or when he comes of full age. 


So if the King conſent to an act of parliament during 
his minority, yet he cannot after avoid this act; becauſe 
the King, as King, cannot be a minor; for as King he 
is a body politick. Co. Litt. 43. 1 Roll. Ar. 728. 
Alſo the acts of a mayor and commonalty ſhall not be 
avoided, by reaſon of the nonage of the mayor. Cro. Car. 
357. 5 C. 27. | 
35 Althe? a Duke, Earl, or the like, be but a minor, or 
not above ten years age, in the cuſtody and in the fa- 
mily of another nobleman, who may and doth retain 
chaplains, yet he may quality chaplains to be diſpenſed 
| withal to hold two benefices with cure, in like fort as if 
| he was of full age. 4 Co. 119. Comp. Incumb. 22. 
An infant in gavelkind ſhall have his age, and all other 
| E of the infant at Common law ; becauſe tho” 
ie hath the privilege of alienation at fifteen, 4 that 
| doth not take from him wilege he had betore at 
| Common law. 1 Roll. = — 
A baſtard being impleaded ſhall have his age; for be 
dilatory plea muſt be determined before the pleas in chict 
can come on; ſo that the plea of infancy will ſtay the 
ſuit, before it can be inquired whether he is or is not a 
baſtard. Co. Lit. 244.6. 


may be appointed executor, 
or may take a legacy; alſo if there are two or more :t » 
birth, they ſhall be joint executors or joint legatees of 
the thing bequeathed ; for the Civil law, for the bencii; 
of the infant, reputes a child in his mother's womb in 
the ſame condition as if it were born. Geode/f+, Qrph. 
Leg. 102. 
V 


If 
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It there be baſtard eigne and mulivr puijnc, and the 
baſtard enters, and dies teiſed, his iſſue ſhall inherit the 
lands, and exclude the mulier for ever; but in this caſe if 
the baſtard had died leaving iſſue in ventre ſa mere, and the 
mulier had entered, and then a fon is horn, yet cannot 
he enter upon the mulier: And herein our law differs 
from the Civil law ; for our law requires an immediate 
deſcent, which cannot be before the perſon is in eſſe; allo 
by our law the freehold cannot be in abeyance. Co. Lit. 


"Kms wer been a matter of much controverſy, 
whether a deviſe of lands to an infant in ventre ſa mere 
be becauſe not in being to take at the time of the 
death of the deviſor ; and ſince, as ſome ſay, by the de- 
viſe the perſon is to take immediately after the death of 
the deviſor, the freehold cannot be put in abeyance by the 
act of the parties; but others hold, that ſuch deviſe is 
good, tho? the infant be not in eſſe at the death of the 
deviſor, and that the freehold not be in abeyance, 
but ſhall deſcend to the heir at law in the mean time. 


11 Her. 6. 13. Bro. Deviſe 32. Moor 177, 637. 
2 Bulf. 273. Cre. Elia. 423. 1 Lev: 135. 1 Sid. 153. 
Raym. 163. 1 Keb. 85. 1 Salk. 231. 2 


9. 

But however all the books agree in this, that a deviſe 
to an infant when he ſhall be born, or when God ſhall 
give him birth, is good as an executory deviſe, and that 
the freehold ſhall deſcend to the heir at law in the mean 
time. 1 Sid. 153. 1 Lev. 135. Raym. 163. S. C. 
Sus o and Cutler, 

So it is clear, that if land be deviſed for life, the re- 


mainder to a poſthumous child, that this is a good con- 


tingent remainder ; becauſe there is a perſon in being to 
take the particular eſtate; and if the contingent remain- 
der veits during the continuance of the particular eſtate, 
. or eo inflante that it determines, it is ſufficient. Moor 
637. Church and Wiat. 3 Lev. 408. 4 Mod. 359. 1 
Salk. 227. Carth. 309. Reeve and Long; and ſee 10 & 
11 FV. 3. cap. 16. and REMAINDERS. 

Alſo it ſeems agreed, that a man may ſurrender copy- 
hold lands immediately to the uſe of an infant in ventre 
ſa mere; for a ſurrender is a thing executory, and nothing 
veſts before admittance ; and therefore if there be a per- 
ſon to take at the time of the admittance, it is ſufficient, 
and not like a grant at Common law, which putting the 
, eſtate out of the grantor muſt be void, if there be no- 

body to take. 1 Roll. Rep. 109, 138. 2 Bulf. 273. 
Cupyb. g. and fee Moor 637. | 
If an uſurpation be had on one in ventre ſa mere; at 
the next turn after his birth, he ſhall be relieved on 
the ſtatute of Weſtm. 2. cap. 5. Hob. 240. | 


3. How infancy is to be tried; of what public offices and 
truſts an infant is capable ; and of what things he is capa- 
ble for bis own advantage. 


Infancy is to be tried by inſpection of the court, or 
by jury : And herein it is laid down as a rule in ſome 
books, that whereſoever it is alledged upon the pleading, 
that the party was and yet is under age, there it ſhall be 
tried by inſpection; but where the infant is of full age 
at the time of the plea, there it ſhall be tried fer pars, 
2 142. 1 Sid. 321. 1 Keb. 796. Cro. Jac. 59, 

1. 

: But here we muſt obſerve, that as to judicial acts, or 
acts done by an infant in a court of record, ard which 
he is allowed to avoid, the trial thereof muſt be by in- 
ſpeQion; and therefore if an infant levies a fine, he muſt 
reverſe it by writ of error; and this muſt be brought 


during his minority, that the court may by inſpection de- 


termine the age of the infant; but the judges, as by 
adjuntla, may in ſuch cafes inform themſelves by wit- 
neſſes, church books, c. Co. Lit. 380. Moor 76. 
2 Rol. Abr. 15. 2 Inſt. 483. 2 Buif. 320. 12 Ca. 
122. 

If an infant brings a writ of error to reverſe a fine 
for his non-age, and, after inſpection and proof of in- 
fancy by witneſſes, dies before the fine is reverſed, his 
heir may reverſe it; becauſe the court having recorded 
the nan-ag* of the conutor, ought to vacate his contract 


* 


| 


. 


þ 


| 


As to what © 
ſeems capable cf ſuch offices as do not corcern the admi- 


| 
b 
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| when he appeared to be under a diſability at the time he 


entered into it. Co. Lit. 380. Moor 884. Keckwick's 
caſe. | 

An infant acknowledged a fine, and the conuzees 
omitting to have the fine ingroſſed till he came of age, 


in order to prevent the infant from bringing a writ of 


error; yet the court upon view of the conuzance pro- 
duced by the infant, and upon his prayer to be inſpected, 
and his age examined, recorded his non-age, to give him 
the benefit of his writ of error, which he muſt otherwiſe 
| loſe, his non-age determining before the next term. 
| Moor 189. & vide Cre. Tac. 230, 1. 
| So if an infant ſuffer a common recovery by a 
in perſon, this muſt be teverſed during his minority by 
inſpection of judges. 8 8 
ut it is ſaid, that if an inſant ſuffers a recovery, in 
which he appears by attorney, he may reverſe it afier his 
full age, as it may be diſcovered whether he was within 
age when the recovery was ſuffered ; becauſe it may be 
tried per pais whether the warrant of attorney was made 
by him when he was an infant. 1 Sid. 321. 1 Lev. 


142. 
| i is ſaid, that in all caſes where the party pleads that 
he was within age at B. and alledges a place, that there 
the trial may be well enough where it is alledged ; where 
no place is alledged, there in perſonal actions where the 
writ is brought, and in real actions where the right of 
the land depends upon intancy, there the trial is to be 
| where the land lies, and if not, where the action is 
brought. Skin. 10, 11. Cre. Eliz. $18. S. P. 
An infant entered into a recognizance of 100 J. as bail 
to F. S. which became forfeited, and he taken in execu- 
tion; whereupon he brought an audita querela, ſug- 
 geſting his infancy, and the writ being brought into 
court, he appeared in propria perſona; and it was moved, 
that he might be inſpected, and his witneſſes examined; 
and thereupon his mother peremptorily depoſed, that at 
that very time he was twenty years old, and no more, 
and a maid ſervant gave circumſtantial evidence to the 
| fame purpoſe; and it was moved, that he might be 
bailed : But per curiam, It is a matter of diſcretion either 
| to admit him to bail, or to refuſe it, he being in execu- 
tion; but if he had brought his audita querela before he 
had been taken in execution, he muſt have had a /uper- 
| ſedeas of courſe; and the court would not bail him, tho” 
| the long vacation was near, but required the evidence to 
de ſtrengthened by a copy of the regiſter where he was 
born, which being in York/bire, he appeared again in 
| Michaelmas term in cuſtody, and a copy of the regiſter 
was produced, and ſworn to be a true copy, and the 


mother and the maid being again ſworn, and all agreeing 


in the ſame thing, he was diſcharged by the court. Carth. 
278. Trin. 5 V. 3. Lloyd v. Eagle. 
5 es and truſts an infant is capable; he 


niſtration of juſtice, but only require ſkill and diligence; 
and there it {ſeems he may either exerciſe himſelf when 
of the age of diſcretion, or they may be exerciſed by 
deputy ; ſuch as the offices of park-keeper, foreſter, 
gaoler, Cc. Plow. 379, 381. 9 C. 48, 97. See 


But it is ſaid, that an infant is rot capable ot the 


| OrricEes. 


ſtewardſhip of a manor, or of the ſtewardſhip of the 


courts of a biſhop; becauſe by intendment of law he 
hath not ſufficient knowledge, experience and judgment 


to uſe the office, and alſo becauſe he cannot make a de- 


puty. Co. Lit. 3. 6. 1 Rol. Ar. 731. 2 Rol. Abr. 
153. March 41, 43. Cro. Liz. 636. Cre. Car. 5 56. 

An infant cannot be an attorney, bailiff, factor or 
receiver. F. N. B. 118. 1 Kal. Abr. 117. Co. Lit. 
172. Cre. Eliz. 637. 

If an infant, being maſter of a ſhip at St. Chriſtopher's 
beyond ſea, by contract with another, undertakes to 
carry certain goods from St. Chriſtopher's to England, 
and there to deliver them; but does not afterwards deli- 
ver them according to agreement, but waſtes and con- 
ſumes them, he may be ſued for the goods in the court 


of Admiralty, though he be an infant ; for this ſuit is 


but in nature of a detinue, cr trever and converſion at 
the 
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the Common law. 1 Ra. Aör. 530. Furnes and Smith, 
and a prohibition denied to the court of Admiralty. 

If an infant keeps a common inn, an action on the 
caſe upon the cuſtom of inns will not lie againſt him. 
1 Rol. Abr. 2. Carth. 161. cited. 

So if an infant draws a bill of exchange, yet he ſhall 
not be liable on the cuſtom of merchants, but he may 
plead infancy in the tame manner that he 3 any 
other contract of his. Carth. 160. Williams v. iſan. 
Adjudged on demurrer. 5 

An infant cannot be a juror; and it is faid by Hobart, 
that by the witdom of the Common law a perion under 
forty-two could not be on a trial de etate probanda, be- 
caule he then tried a matter which might have happened 
before he was twenty-one. Heb. 325. 

An infant, or one undet the age of twenty-one years, 
cannot be elected a member of the houſe of commons; 


nor can any lord of parliament fit there until he be of | 


the full age of twenty-one years. 2 Inſt. 47. 

An infant is capable of inheriting, for the law pre- 
ſumes him capable of property; alſo an infant may pur- 
chaſe, becauſe it is intended for his benefit, and the free- 
hold is in him till he diſagree thereto, becauſe an agree- 
ment is preſumed, it being for his benefit, and becaule the 


freehold cannot be in the grantor contrary to his own act, 


nor can be in abeyance, for then a ſtranger would not 
know againſt whom to demand his right; and if at his 
full age the infant agrees to the purchaſe, he cannot 
afterwards avoid it ; but if he dies during his minority, 


his heirs may avoid it; for they ſhall not be bound by | 


the contracts of a perſon who wanted capacity to con- 
tract. Co. Lit. 2. 8. 2 hiſt. 203. | 

If an infant take a leaſe for years rendering rent; if 
he enter upon the land he ſhall be charged with an 
aQion during his minority, becauſe the purchaſe is 
intended for his benefit ; but he may wave the term, 
and not enter, and if more rent be reſerved upon the 


| leaſe than the land is worth, he may avoid it. 2 
If an infant be lord of a copyhold manor, he may 


grant copyholds notwithſtanding his non-age ; for theſe 
eſtates do not take their perfection from the intereſt or 
ability of the lord to grant, but from the cuſtom 
of the manor, by which they have been demiſed, and 
are demiſable time out of mind. 4 Co. 23. 6. Co. Copy- 
bolder 79, 107. Ney 41. 8 Co. 65. 

An intant preſent to a church; and here it is 
ſaid, that this muft be done by himſelt, of whatſoever 
age he be, and cannot be done by his guardian, for the 
guardian can make no advantage thereof, and conſe- 
quently has nothing therein whereby he can give an ac- 


count, and therefore the infant himſelf ſhall pretent. | 
| 


Co. Lit. 17. b. 89. a. 29 Ed. 3. 5. 3 inſt. 156. 


4. Of the afts of infants as they are good, void or w9id- | 


able, viz. contrucis fir neceſſaries, judicial acts, and atts 
in pais. 


Contradts for neceſſuriet. Here we muſt obſerve, that, 
ſtrictly ſpeaking, all contracts made by infants are either 
void or voidable, becauſe a contract is the act of the un- 
derſtanding, which during their ſtate of infancy they are 
preſumed to want; yet civil ſocieties have fo far ſupplied 
that defect, and taken care of them, as to allow them 
to contract for their benefit and advantage, with power, 
in moſt caſes, to recede from and vacate it when it 


ma 
prove prejudicial to them; but in this contract for — | 


faries they are abſolutely bound, and this likewiſe is in 
benignity to infants, for if they were not allowed to bind 
themſelves for neceſſaries, nobody would truſt them, in 
which caſe they would be in worſe circumſtances than 
perſons of full age. 10 H. 6. 14. 18 Ed. 4. 2. 1 
Rel. Abr. 729. | 

Therefere it is clearly agreed by all the books that 
ſpeak of this matter, that an infant may bind h mſel to 
pay for his neceſſary meat, drink, apparel, neceſſary phy- 
ſick, and ſuch other neceſſaries, and likewiſe for his 
good teaching and inftruQtion, whereby he may profit 
himſelf afterwards. Co. Lit. 172. 4. Ce. 


ö 


9 — 
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But it muſt appeat that the things were actually ne- 
ceſſary, and of reaſonable prices, and ſuitable to the in- 
fant's degree and eſtate, which regularly muſt be leſt to 
the jury; but if the jury find that the things were ne- 
ceſſaries, and of reaſonable price, it ſhall be preſom« 4 
they had evidence tor what they thus find; and they nee 
not find particularly what the neceſſaries were, nor ot 
what price each thing was; alſo if the plaintiff declares 
fot other things as well as neceſſaries, or allecges too 
high a price for thoſe things that are neceſſary, the jury 
may conſider of thoſe things that were really neceflaries, 
and of their intrinſick value, and proportion their dama- 
ges accordingly. _ 360. 2 Kel. Rep. 144. Poph. 
151. Palm. 361. Goulſ. 168. Godb. 219. 1 Leon. 


114. 


If an infant promiſes another, that if he will find 
him meat, drink and waſhing, and pay for his ſchooling, 
that he will pay 7 J. yearly; an action upon the cate 
lies upon this promiſe ; for learning is as neceſſary as other 
things, and though it is not mentioned what learning 
this was, yet it ſhall be intended what was fit for him, 
till it be ſhewn to the contrary on the other part; and 
though he to whom the promiſe was made does not in- 
ſtruEt him, put pays another for it, the promiſe of re- 
payment thereof is good; and it appears that the lear- 


ning, meat, drink and waſhing, could not be afforded 


for a leſs ſum than 7/. 1 Rol. Abr. 729. Palm. 528. 
1 fon. 182. S. C. Pickering v. Guning, adjudged on a 
motion on an aireſt of judgment. 

Aſſumpſit for labour and medicines in curing the 
defendant of a diſtemper, Sc. who pleaded infra ætatem 


viginti & unius annorum ; the plaintiff replied, it was tur 


neceſſaries generally; and upon a demurrer to this replica- 
tion it was objected, that the plaintiff had not atligned in 
certain how or in what manner the medicines were ne- 
ceſſary; but it was adjudged, that the replication in this 


general form was good. Curtb. 110. Huggins and / 
man. 


If an infant be a mercer, and hath a ſhop in a town, 
and there buys and ſells, and he contraQs to pay a cer- 
tain ſum to J. S. for certain wares fold to him by J. S. 
to re- ſell, yet he is not chargeable upon this contract, 


for this trading is not immediately neceſſary ad viclum & 


veſtitum; and if this were allowed, infants might be in- 
finitely prejudiced, and buy 2nd fell, and live by the 

r Rol. Ar. 729. Cre. * 494. 2 Rol. Rep. 
45. S. C. adjudged between Hill and Whittingham. 

And as the contra of an infant for wares, for the 
neceſſary carrying on his trade whereby he ſubſiſts, ſhall 
not bind him; ſo neither ſhall he be liable for money 
which he borrows to lay out for neceſſaries; and there- 
fore the lender muſt, at his peril, lay it out for him, or 
ſee that it is laid out in neceſſaries. 5 Med. 368. 1 
Salk. 386-7. | | 

As in debt upon a ſingle bill, the defendant pleaded 
that he was within age ; Go plaintiff replied, that it was 


for neceſſaries, viz. 10 J. for cloaths, and 15 J. money lent 
| pro & erga his neceſſary ſupport at the univerſity ; the de- 


tendant rejoined, that the money was lent him to ſpend 
at pleaſure ; ab/que hec, that it was lent him for neceſſa- 
ries; and iſſue hereupon was found for the plaintiff, who 
had judgment in C. B. but was reverſed in B. R. on a 
writ of error; for the iſſue only being, whether this 
money was lent the infant for neceſſaries, not whether 
it was laid out in neceſſaries, it cannot bind the infant 
which ever way it is found; for it might have been 
borrowed for neceſſaries, and laid out in a tavern; and 
the law will not intruſt the infant with application and 
laying of it out. 1 Salk. 386. Earl v. Peale. 

So if one lends money to an infant who actually lays it 
out in neceſſaries, yet this will not bind the infant, nor 
ſubject him to an action; for it is upon the lending that 


the contract muſt ariſe, and after that time there could 


be no contract raiſed to bind the infant, becauſe after that 
he might waſte the money, and the infant's applying i: 


afterwards for neceſſaries will not by matter ex poft fact. 


intitle the plaintiff to an action. 1 Call. 279. 
Altho' an infant ſhall be liable for his neceſſaries, ye* 
if he enters into an obligation with a penalty for pavmont 
= ; -. theres, 


A 
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thereof, this ſhall not bind him; for the entering into a reverſing the firſt ; becauſe the ſecond having intirely 
penalty © of no advantage to the infant. Crs. E!. | barred him of any right to the land, muſt alſo deprive 


920. Moor 679. pl. 929. Co. Lit. 172. 1 Roll. Abr. 
29. 
i rs alſo ſaid, that an infant cannot either by parol 
contract or a deed bind himſelf, even for neceſſaries, in a 
ſum certain, and that ſhould an infant promiſe to give an 
unreafonable price for neceſſaries, that would not bind 
him; and that therefore it may be ſaid, that the contract 
of an infant for neceſſaries, quutenis a contract, does not 
bind him any more than his bond would ; but only fince 
an infant muſt live as well as a man, the law gives a 
reaſonable price to thoſe who furniſh him with neceſſaries. 
Caſes in Law and Equity 85, 

Yet it hath been adjudged, and is admitted in ſeveral 
other books, that if an infant contracts for neceſlaries, 
and enters into a ſingle bill for payment, that this ſhall 
bind him, and that an action of debt will lie on ſuch ob- 
ligation. 1 Lev. 86. Ruſſel and Lee, adjudged. 1 Leb. 
382, 416, 423. S. C. Co. Lit. 172.8. F. w 

So an infant may bind himſelf in an aſſumpſit for pay- 
ment of neceſſaries, and an action upon the caſe lies againſt 
him upon the iſe for this, but in nature of an action 
of debt; and therefore where debt lies, an action on the 
caſe lies againſt him. 1 Roll. Ar. 729. Noy 85. 
Latch 157. and Ce Pulſ. 188. 1 Roll. Rep. 382. 

Alſo it ſeems clear, that if an infant becomes indebted 
for neceſfaries, and the party takes a bond from the in- 
fant, that this ſhall not drown the ſimple contract, be- 
cauſe the bond has no force. Cra. Eliz. 920. 

But it is agreed, that an inſimul computaſſet will not lie 
againſt an infant, tho? it be for neceſſaries; for he not 
having diſcretion, is not to be liable to falſe accounts. 
Co. Lit 172. Lamb. 169. Ney 87. 

If an infant comes to a ſtranger, who inſtructs him in 
learning, and boards him, there is an implied contraQ in 
law, that the party ſhould be paid as much as his board 
and ſchooling are worth ; but if the infant at the time 
of his going thither was under the age of diſcretion, or if 
he were placed there upon a ſpecial agreement with ſome 
of the child's friends, the that boards him has 
againſt the infant, but muſt reſort to them 
with whom he agreed for the infant's board, &c. Allen 
94. Duncomb ard Tickeridge. 

udicial afts, or act done in a court of record. As to 
judicial acts, and acts done by an infant in a court of re- 
cord, they regularly bind the infantand his repreſentatives, 
with the following ſavings and exceptions; as if an infant 
levies a fine, tho? the judges ought not to admit the ac- 
knowledgment of one under that diſability ; yet having 
once recorded his agreement as the judgment of the court, 
it ſhall for ever bind him and his repreſentatives, unleſs 
he reverſes it by writ of error, which muſt be brought by 
him during his minority, that the court by inſpection 
may determine his Co. Lit. 380. Dear 76. 
Rall. Abr. 15. 2 bt. 483. 2 Bulſ. 320. 12 Co. 122. 
Telv. 115. 3 Med. 229. 

So if an infant levies a ſine, he is enabled by law to 
declare the uſes thereof, and if he reverſeth not the fine 
during his nonage, the declaration of uſes will ſtand good 
for ever, for tho” that be a matter in pais, and all ſuch 
acts an infant may avoid at any time after his full age, if 
he do not conſent; yet being made in purſuance of the 
fine levied, which fine muſt ſtand good for ever, (unleſs 
reverſed in the manner as has been mentioned, ) fo will 
the declaration of uſes too. 2 Co. 58. 4. 10 C. 42. 
Moor 22. Delf. 47. 2 Leon. 159. Goulſ. 13. 1 Jones 

go. Winch. 103. 

If there be tenant for life, the remainder to an infant 
in fee, and they two join in a fine, the infant may bring 
a writ of error, and reverſe the fine as to himſelf; but it 
ſhall ſtand good as to the tenant for life; for the diſability 
of the infant ſhall not render the contract of the tenant | 
for life, who was of full age, ineffeQual. 1 Leen. 115, 
317. 2 Sid. 55. 2 Fones 182. 


If an infant brings a writ of error to reverſe a fine for 
his nonage, and his nonage, after inſpection, is recorded 


2] 


Adi in pars. 
| and break through all contracts in pars made during mi- 
| nority, except only for ſchooling and neceſſaries, be they 
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him of all remedics which would reſtore him to the land. 
1 Roll. Abr. 788. 

If an infant levies a fine, and the conuzee renders to 
him either for life or in tail, it is ſaid that he ſhall have 
no writ of error to avoid this fine; becauſe the reverſal 
of the fine being only to reſtore him to the land he parted 
with by the fine, it would be fruitleſs to give him a writ 
| of error, ſince he could not thereby be reſtored to the 

land which the fine itſelf, which he would endeavour to 
reverſe, had before given him. Mor 74. but guære. 

As to recoveries ſuffered by infants, when. theſe were 
improved into a common way of conveyance, it was 
thought reaſonable that thoſe, whom the law had judged 
incapable to act for their own intereſt, ſhould not be bound 
by the judgment given in recoveries, tho” it was the ſo- 
lemn act of the court; for where the defendant gives 
way to the judgment, it is as much his voluntary a& and 
conveyance, as if he had trans{erred the land by livery, 
or any other act in pars ; and therefore if an infant ſuffers 
a recovery, he may reverſe it as he may a fine by writ 
of error, during his minority : And this was formerly 
taken to be law, as well where the infant appeared by 
guardian as by his attorney, or in perſon : But now the 
diſtinction turns upon this point, that if an infant ſuffers 
a recovery in perſon, it is erroneous, and he may reverſe 
it by writ of error; but even in this caſe the writ of error 
muſt be brought during his minority, that his infancy 
may be tried by the inſpection of the court; for at his 
full age it becomes obligatory and unavoidable ; but in 
caſes of —_— the 2 admitted the infant to 
appear by guardian, and to r a recovery, or come in 
as a 0 ; but this too is ſeldom — by the court, 
unleſs it be upon emergencies, when it tends to the im- 
provement of the infant's affairs, or when lands of equal 
value have been ſettled on him, and when he has had 
the King's Privy Seal for that purpo'e ; and thoſe reco- 
veries have been allowed and ſupported by the judges, 
and the infant could not ſet them aſide or ſhake them; 
beſides, if ſuch recoveries be to the prejudice of the in- 
tant, he has his remedy for it againſt his guardian, ard 
may reimburſe himſelf out of his pocket to whom the 
law had committed the care of him. 1 Rell. Ar. 731, 
742. Co. Lit. 381. b. 2 Roll. Abr. 395. 10 C. 43. a. 
Cra. El. 471. Hob. 196-7. Cro. Cur. 307. 2 Bull. 
235. 1 Sid. 321-2. 1 Lev. 142. 2 Sand. g4. 1 Fern. 
461. 2 Salk. 567. | 

Partition by writ De partitione facienda binds infants, 
becauſe by judgment in a court of juſtice, to which no 
partiality can be imputed. Co. Lit. 171. ö. » 
If an infant acknowledge a recognizance or ſtatute, it 

is only voidable ; and the infant at his peril muſt avoid 
them by audita querela, as he mult a fine or recovery by 
writ of error during his minority; for ſuch conveyances 
or other acts of record become obligatory and unavoid- 
able, if they be not ſet aſide before the infant comes of 
age; the reaſon is, becauſe theſe contracts being entered 
into under the inſpection of the judge, who is ſuppoſed 
to do right, the infant cannot againſt them aver his diſ- 
ability, but muſt reverſe them by a judgment of a ſupe- 
rior court, who by inſpection has the ſame means to de- 
termine whether the inferior juriſdiction has done right, 
that firſt received the contract. Maar pl. 206. 2 Inſt. 
433, 673. Co. Lit. 380. Kelw. 10. Reg. 149. 10 

43. 4. | 
If an infant bargain and ſell his land by deed indented 
and inrolled, yet he may plead ror-age ; for notwith- 
ſtanding the ſtatute 2) Hen. 8. = 16. makes the in- 

rolment in a court of record neceſſary to complete the 
conveyance ; yet the bargainee claims by the deed as at 
Common law, which was, and therefore is ſtill defea- 

ſible by non- age. 2 Inſt. 673. 
. Infants are regularly allowed to reſcind 


never ſo much to their advantage ; and the reaſon here- 


by the court, but before the fine reverſed he levies another 
fige to another, the ſecond fine ſhall hinder him from 


of is, the indulgence the law has thought fit to give in- 
fants, who are ſuppoſed to want judgment and diſcre- 
tion 


IN 
tion in their contracts and tranſactions with others, and 
the care it takes of them in preventing their being im- 
poſed upon, or over- reached by perſons of more years 
and experience. 39 Ed. 3. 20. b. 1 Rol. Abr. 729. 
Co. Lit. 172, 381. ; RTE: 

And for the better ſecurity and protection of infants 
herein, the law has made ſome of their contracts abſo- 
lutely void; 7. e. all ſuch in which there is no apparent 
benefit or ſemblance of benefit to the infant; but as to 
thoſe from which the infant may receive benefit, and 
which were entered into with more ſolemnity, they are 
only voidable; that is, the law allows them when they 
come of age, and are capable of conſidering over again 
what they have done, either to ratify and affirm ſuch con- 
tracts, or to break through and avoid them. Cre. Car. 
$02. 1 Jener 405. 3 Med. 310. : 

Hence it hath been agreed, that an infant may pur- 
chaſe, becauſe it is intended for his benefit, and that at 
his ſull age he may either agree or diſagree to the ſame. 
Co. Lit. 2,8. 2 Fern. 203. 5 

Alſo the feoffment of an infant is not void, but only 
voidable, not only becauſe he is allowed to contract for 
his benefit, but becauſe that there ought to be ſome act 
of notoriety to reſtore the 8 to him, equal to 
that which transferred it from ＋ C Lit. 380. 

104. 2 Rol. Abr. 572. 0. 125. 4. | 
wee. if an 3 : — and livery in 
perſon, he ſhall have no aſſiſe, c. but mult avoid it 
dy entry; for it is to be preſumed in favour of ſuch ſo- 
Jemnity, that the aſſembly of the pas then preſent would 
have prevented it, if they had perceived his non-age, and 
therefore the feoffment ſhall continue till defeated by en- 


try, which is an act of equal notoriety. 8 Ca. 42, Bro. 


tit. Diſfeiſin 63. ; 

But if the infant had made a letter of attorney to de- 
ver ſeiſin, he might have an aſſiſe, &c. becauſe the 
jetter of attorney, like all other acts or agreements made 
by an infant to his prejudice, muſt be void; and there- 
fore whoever claims under it, or by virtue of its autho- 
Tity, muſt be a wrong-doer. 2 Rl. Abr. 2. Noy 130. 
Palm. 237. 2 f 

Alſo as to the acts of infants being void or voidable, 
there is a diverſity between an actual delivery of the 


thing contracted for, and a bare agreement to deliver it 


only; that the firſt is voidable, but the laſt abſolutely void; 
as it an infant deliver a horſe or a ſum of money with 
his own hands, this is only voidable, and to be recovered 
back in an acticn of account. Perk. fel. 12, 19. 1 
Ks. Abr. 730. 2 Rel. Rep. 408. Latch. 10. 

But if an infant agrees to give a horſe, and does not 


the horſe by force of the gift, the infant ſhall have an 
action of treſpaſs ; for the grant was merely void. Herb. 
fea. 12919. 1 Mid. 137. 
In treſpaſs q'zare di £5 armis inſultum fecit, & totum cri- 
nem capitis iſſius Anne abjcindit, the detendam as to all the 
treſpa's præter t5nſuram crinis pleads Not guilty, and as 
to that, pleads that the plaintiff was of the age of ſix- 
teen years, and for a certain ſum of money licentiavit 
the defendant dung uncias crinis dictæ Anne detandere & 
ab ſcindere; and upon the demurrer to this plea the court 
held, that the contract was abſolutely void, and conſe- 
quently the tonſure unlawful, and gave judgment ac- 
cordingly for the plaintiff. Mich. 26 Car. 2. Anna Se- 
cbraghan per Guardicnum v. Stuartſan. 3 Keb. 369. S. C. 
And as an infant is not bound by his contract to de- 
liver a thing; fo if one deliver goods to an infant upon 
a contract, &c. knowing him to be an infant, he ſhall 
not be chargcable in trover and converſion, or any other 


action for them; for the infavt is not capable of any | 


contract, but for neceſſaries; therefore ſuch delivery is a 
gift to the infant : but if an infant without any contract 


wilfully takes away the goods of another, trover lies | 
againſt him; alſo it is faid, that if he take the goods 
under pretence that he is of full age, trover lies; becauſe : 


it is a wilſul and fraudulent treſpaſs. 
169. 1 Kb 905, 913. 


Alſo it ſeems that if an infant, being above the age of 


| 


J 


4 


| 
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be of full age, or if by combination with his guardian, 
Sc. he make any contract or agreement with an intent 
afterwards to elude it, by reaſon of his privilege of in- 
fancy, that a court of equity will decree it good againſt 
him according to the circumſtances ot the fraud; but in 
what caſes in particular a court of cquity will thus ex- 
ert itfe]f is not eaſy to determine. Vide 1 Vern. 132. 2 
Vern. 224-5. | 
Alſo notwithſtanding the diſability of an infant to 
contract, by the 7 Ann. cap. 19. it is enacted, „ "That 
it ſhall and may be lawtul for any perſon under the age 
of twenty years, by the direction of the High court of 


| Chancery, or the court of Exchequer, ſignified by an 


order made upon hearing all parties concerned, on the 
petition of the perſon or perions for whom ſuch infant or 
infants ſhall be ſeiſed or poſſeſſed in truſt, or of the 
mortgagor or mortgagors, or guardian or guardians of 


| fuch infant. or infants, or perton or pcriuns intitled to 


the monies ſecured by or upon any lands, tenements or 
hereditaments, whereof anv infant or intants are or ſhall 
be ſeiſed or poſſeſſed by way t mortgage, or ot the per- 
ſon or perſons intitled io the redemption thereof, to con- 
vey and aſſure any ſuch lands, tenements or hereditaments 
in ſuch manner as the id court of Chancery, or the 
court of F.xchequer, ſtail by ſuch order fo to be ob- 
tained direct, to any other perſon or perſons; and ſuch 
conveyance or aſſurance ſo to be had and made, as afore- 
faid, ſhall be as good and effectual in law to all intents 
and purpoſes whatſoever, as if the faid infants or 
infant were, at the time of making ſuch conveyance 
or aſſurance, of the full age of twenty-one years; any 
law, &c. 

And it is further enacted by the ſaid ſtatute, © That 
all and every ſuch infant and infants, being only truſtee 
or truſlees, mortgagee, or mortgagees as aforeſaid, ſhall 
and may be compeliable, by ſuch order to as aforeiaid ob- 
tained, to make ſuch conveyance or conveyances, aſſu- 


rance or aſſurances as aforeſaid, in like manner as truſ- 


tees or mortgagees of full age are compellable to convey 
or aſſign their truſt eſtates or mortgages.” 


How an infant is to bind himſelf by a contract to 
ſerve in · the plantations, 4 Geo. 1. c. 11 ſe. 5. See 
PLANTATIONS. | 

How an infant is to be admitted to a copyhold, and 
how compellable to pay his fine, 9 Geo. 1. c. 29. See 
CoryHoLD. _ 

For more learning on this ſubject, ſee 3 Bac. Abr. tit. 
Infancy and Age, and 9g Vin. Abr. tit. Enfant. 

INFANTS, when of age. An infant has been adjudg- 


ed of age the day before his birth-day, for the law will not 
deliver the horſe with his hand, and che donee take 


make a fraction of a day ; and therefore where a perſon 
was born the third of September, and the ſecond of 


September twenty-one years after he made his will, it 


was held good; and that he was then of age to deviſe 
his lands. Ld. Raym. 480. And it is held, that fuch 
will ſhall take effect though the deviſor dies by ſix at 
night of that day. Ld. Raym. 1096. | 
INFECTION. By ſtat. 12 Ric. 2. cap. 3. Proclama- 


tion ſhall be made as well in London as in other cities and 
| towns, that none caſt any annoyance, dung, intrails, 


nor any other ordure, into the ditches, rivers, waters 
and other places to corrupt and inte& the air: and if any 
do, he ſhall be called by writ before the Chancellor, at 
his ſuit that will complain; and it he be found guilty, he 
ſhall be puniſhed after the diſcretion of the Chancellor. 
INFERIOR COURTS. No foreigner ſhall be diſ- 
trained in any city, Sc. for debt, whereot he is not 
debtor or pledge, St. W:/im. 1. 3 Ed. 1. c. 23. | 
Lords or their bailiſſs not to arreſt on foreign pleas, on 
pain of double damages, St. We/lm. 1. 3 Ed. 1. c. 36. 
Stewards, &c. ſhall pay treble damages for diſtrain- 
ing on ſuits procured by them, St. Weſtm. 2. 12 Ed. 1. 
6. 36. 
No diſtreſs ſhall be taken but by bailiff ſworn and 
known, Stat. Heſtm. 2. 13 Ed. 1. c. 27. 


1 Sid. 129. 1 Lev. | Abbots may make attorneys in the courts of Staincliffe 
an 


d Frendl:fs, 3 Hen. 8. c. 2. | 
All perſons may make their attornies in county courts 


diſcretion, be guilty of any fraud in affirming himſelf to and courts baron, 5 Hen. 5. 
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In courts of piepowder the plaintiff ſhall {wear that 
the cauſe of action accrued within the time and juriſ- 
dition of the fair, 17 Ed. 4. c. 2. 1 Ric. 3. c. 6. 

The conſideration of aſſumpſit mult be laid within the 
juriſdiction of an inferior court, but the promiſe need 
not. Ld. Raym. 21m. 3 | 

In a ſcire facias on 2 judgment of an inferior court, 
removed by certiorari, the plaintiff muſt pray execution 
within the limits, otherwiſe on a writ of error. Ld. 
Raym. 216. ; 

Juſtification by proceſs of an inferior court, 1s not 


avoided by 1 that the cauſe of action aroſe out 


of the juriſdiction. Ld. Raym. 230. OE 
No prohibition to an inferior court for ding in 
a cauſe arifing out of their juriſdiction, till that matter 
has been pleaded, Ld. Raym. 346. ; 
An inferior court refuſes to give coſts of a nonſuit; 
the remedy is by writ De executione judicii, and not by 
mandamus, 1 ym. 348. 
Miſdemeanors in inferior 


B. R. Ld. Raym. 556 


Attachment againſt a ſteward for ſitting judge in his | 
own cauſe, or for mi:demeaning himſelf between parties. 


Ld. Raym. 766. , 


In caſe for negligently keeping a horſe within the ju- 


riſdiction, by which he was abu! ed, the abuſe need not 


ferior court. 


be ſhewn to have been within the juriſdiction. Ld. Raym. 
— —_—_— TD 

Ought to give judgment expreſs upon the point in if- 
ſue, that the plea is ſufficient, &c. Ld. Raym. 822. 

The ſeveral ſorts of inferior juriſdiftion, conuſance of 
pleas, and exempt juriſdiction. Ld. Raym. 836, 837. 

The judginent of an inferior court muſt be 
per eandem curiam. Ld. Raym. 895. 

A habeas corpus does not remove the cauſe, as a recor- 
dari or certiorari do, and the plaintiff may vary in his 
declaration, but then he diſcharges the bail. Zd Raym. 
1102. | | 

Judgrnent of an inferior court reverſed for want of 
the averment, that the cauſe was within the juriſdiction. 
Ld. Raym. 1310. 


* 


A court held before the under- ſteward ſecundum con- 


nem, £c. without ſetting forth the cuſtom, and 

well. Ld. Raym. 1543. 
The value received in a promiſſory note need not be 
averred within the juriſdiction, nor the monies due in a 


| Rated account. Ld. Raym. 1555. 


Inferior courts cannot grant a new trial. Stran. 113, 


—_ 
K Have been allowed juriſdiction in caſes ſimilar to thoſe 
where they have juriſdiction. Stran. 256. | 

May ſet aſide proceedings for irregularity or ſurprize. 

Stran. 392. 5 

May ſet aſide a verdict for irregularity. Stran. 499. 

The King's Bench cannot reverſe a fine ſet by an in- 
Stran. 786. | 

The King's Bench cannot ſet a fine on a conviction by 
juſtices of the peace. Stran. 794. 

The items in a ſtated account nced not be laid inſra 
juriſdictianem. Stran. 827. 

1 is not a good cuſtom, for an inferior court to award 
a tales de circumſlantibus. Stran. $41. 

The King's Bench will not puniſh by attachment a 
contempt of an inferior court. Stran. 567. 

Judgment reverſed, becauſe the mayor appeared to be 
intereſted. Stran. 639. | 

INFIDELS. ( Infideles,) Heathens; who may not be 
witneſſes by the laws of this kingdom, becaule they be- 
lieve neither the Old or New Teſtament io be the word 
of God, on one of which, oaths muſt be taken. 1 If. 
6. 2 Howh. P C. 434. See WITNESS. 

INFINITY OF ACTIONS. The lord of the foil may 
have a ſpecial action againſt him who ſhall dig ſoil in the 
King's highway. But one ſubject cannot have his action 
againſt another for common nuiſances ; for if he might, 
then every man would have it, and fo the actions would 
be infinite, Cc. 2 Co. Inſt. 56. 9 Rep. 113. 

INFIRMARY, / Infirmarius): In monaſteries, there 
was an apartment alloted for infirm or ſick perſons ; and 


courts are puniſhable in | 
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he who had the care or cultody of this infir was 
called Infirmarius. See Matt. Fur. ſub aaa. — Thom. | 
Stubb, ſub anno 1285. Mill. Thorne, ſub anno 1128, Cc. 
IN FORMA PAUPERI3. When any man that has 
a juſt cauſe of ſuit either in the Chancery, or any other 
the courts of Common law, will come either before the 
Lord Keeper, Maſter of the Rolls, either of the Chief 
Juſtices, or Chief Baron, and make oath, that he is not 
worth five pounds, his debts paid; either ot the ſaid judg- 
es will, in his own proper court, admit him to ſue in for- 
as Lan yam * (Hall _ counſel, clerk or attorney 
igned him to do his buſineſs, without paying an 
9 ——4 3. 2 Sce PAurkR. un 
TION for the King, (In format io 
Is the ſarne that for a common OD 2 f abs 
and is not always done directly by the King or his attor- 
ney, but ſometimes by another, qui ſequitur tam pro Do- 
mino Rege quam pro ſeipſo, upon the breach of ſome penal 
law or ſtatute, wherein a penalty is given to the party 
that will fue for the tame, and may be either by action 
of debt or information. Cowell, edit. 1727. | 
An information may be defined, an accuſation or 
complaint exhibited againſt a perſon for ſome criminal 
offence, either immediately againſt the King, or againſt 
a private perſon, which from its enorinity or dangerous 
tendency, the publick good requires ſhould be reſtrained 
and puniſhed, and differs principally from an indifiment 
in this, that an indictment is an accuſation tound by the 
oath of twelve men, whereas an information is only the 
allegation of the officer who exhibits it. 3 Bac. Abr. 
164. | | 
This difference between informations and indictments 
has made tome men conceive, hat this kind of procecd- 
ing was utterly unlawful, as not bing only contrary to 
the origiral frame ard nature of our laws, but alſo con- 
trary to Magna Charta, and ſeveral other ftatutcs, which 
require that no man ſhall be put to anſwer, Ec. but upon 
indictment or preſentment. 3 Bac. Abr. 165. See Sir 


44 innington's argument, 5 Mod. 456. and 1 Show. 
100, Cc. 


But tho', as 
caſes the moſt regular and ſafe way, and moſt conſonant 
to the ſtatute of Magna Charta, 2 is « Lis * 
| or indictmènt of twelve ſworn men, yet he admits that 
' for crimes inferior to capital ones the proceedings may be 
dy information; and this, from the long and frequent 
| practice, is now certainly eſtabliſhed as part of the law 
of the land; and therefore at this day the following kinds 
of informations may be exhibited, wherever the nature 
of the offence deſerves ſuch a proceeding. 2 Hal. Hiſt. 
P. C. cap. 8. | ; 
i Iſt, For an offence principally and more immediately 
; againſt the King, an information may be exhibited in the 
name of the attorney general, and ſuch information may 
be filed without any application or leave of the court, 
| and the party ſhall be obliged to anſwer the ſame ; alſo 
the ſtatute 4 © 5 V. z. which requires a recognizance 

for payment of coſts from perſons exhibiting and proſe-- 
cuting intormationsz does not extend to informations 
filed by the King's Attorney general, and it is ſaid that 
the court will not quaſh ſuch information on motion, 
but will oblige the party to demur or plead thereto. 2 
Hawk. P. C. 260. and fee Curth. 465-6. that no fuch 
information can be brought on a penal ſtatute. 1 Salk. 
1 | 
2dly, On application, and leave of the court, grounded 
on motion and affidavit of ſome miſdemeanor, which if 
true, doth from its evil tendency merit ſuch proſecution, 
the court allows of the filing of an inſormation in the 
name of the Maſter of the Crown-office; and of ſuch 
kind of informations there are numberleſs precedents in 
the Crown- office. 2 Huw. P. C. 251. 2 Hal. Hi 
P. C. cap. 20. | "IP 
| gdly, Where by many penal ſtatutes the tion 
upon them is by the acts themſelves limited to be by bill, 
plaint, information or indictment, there, without doubt, 
the proſecution may be by information as well as by any 
other of theſe methods; alſo of common right ſuch an 
| information, or an action in the nature thereof, may be 


brought 


IN 


brought for offences againſt ſtatutes, whether they be 
mentioned by ſuch * or not, unleſs other methods 
of proceeding be particularly appointed, by which all 
others are impliedly excluded. But for this ſee Ac rioxs 
aut rau, or ACTIONS ON PENAL STATUTES. 

Achly, Informations in nature of a o warranto may 
be, = frequently are exhibited, with leave of the court, 
for uſurping privileges, franchites, &c. which in ſome 
reſpeQs is a civil ſuit, as it is uſed as a proper means to 
try a right, tho” it puniſhes the mitdemeanor, ſuch as the 
uſurpation, Te 0c. 


1. In what caſes an information will lie. 


2. Of filing an information; bow it is to be laid; the 
proceedings thereon, and the proviſion made relative therets 
by flatute. | 


1. In what caſes an infermatin will lie. 


ſerjeant Hawkins, and is, as he ſays, every day's practice, 
agreeable to numberleſs precedents, viz. either in the 


, 


| and whereas the King by indenturc, 


IN F 

Se. prin, had 
farmed the excite of J. andan, Middlclex, and Southwars, 
to A. B. and C. rendering 118001, per ann. monthly, 
c. that the d<fcndants and others gn, fc. illicice, 
factizſe, & ſediticſe confultanerunt & conſpirayerunt 44 
deftruend” & depauperand” fermarics exciſe predict, Cc. 


ard many other tacts were laid in the intormation tering 


to the deſtroying the exciſemen, depauperating them, de- 
ſtroying the King's revenue of excite, pulling down the 
exciſe-houſe, raiſing a tunult amongft the poor people, 
Fc. But the jury that were to try the iffue were un- 
willing to find this matter, tho? expreſsly proved, fearing 


t might be conſtrued no lets than treaſon, and ſo would 


only find that ſuch and ſuch of the defendants illicite, 
facſizſe, & ſeditioſe fe efſemblaverunt, & illicite, ſacliſe & 
edit. ofe conſultude runt, & conſpirayerunt ad d. pauperund? 
fermarins Dem” Regis exciſe predift”, promt fræ dic utic 
nat gen Dom” Regis, Cc. & guoad totam aliam metcrium 
in in{ormatione contentam find them Not guiliy, and find 


| oc ES ilty of the whole. « moved in ar {k 
Here we ſhall lay down what hath been collected by 7 ot guilty e Whole. It was moved in arre 


of judgment, that here is no offence at all found; for to 
conſpire to depauperate the King's farmers is no off-nce, 


| 


name of the King's Attorney general, or of the Maſter , 


of the Crown-office, to exhibit informations for bat- 


teries, cheats, ſeducing a young man or woman from 
their parents, in order to marry them againſt their con- charge, for then it ought to have been laid rioteſe & rou- 
ſent, or for any other wicked purpoſe, ſpiriting away 


for it may be done by lawful means; and that they are 
laid to be the Kirg's tarmers is but a deſcription of their 


perſons, not that it was at the King's revenue of exciſe 


a child to the plantations, reſcuing perſons from legal ar- 
reſts, perjuries, and ſubornations thereof, forgeries, con- 
ſpiracies, (whether to accuſe an innocent perſon, or to 


impoveriſh a certain ſet of lawful traders, © 


procure a verdict to be unlawtully given, by cauſin 
perſons bribed for that purpoſe to be ſworn on a tales, 
and other ſuch like crimes, done principally to a private 
perſon, as well as for offences done principally to the 
— as for libels, ſeditious words, riots, falſe news, 
extortions, nuiſances, (as in not repairing highways, or 
obſtructing them, or ſtopping a common river, Ec.) 
contempts, as in departing from the parliament without 
the King's licence, diſobeying his writs, uttering money 
without his authority, eſcaping from legal impriſonment 
on a proſecution for a contempt, neglecting to kee 
watch and ward, abuſing the King's commiſſion to the 
oppreſſion of the ſubje&, making a return to a mandamus 
of matters knbwn to be falſe, and in general any other 
offences againſt the publick good, or againſt the firſt and 
obvious principles of juſtice and common honeſty, 3 
Bac. Abr. 166. 2 Hawk. P. C. 269. and ſeveral au- 
thorities there citcd. 

An information was exhibitcd againſt D. an attorney 
of C. B. for ſpeaking ſcandalous and reproachful words of 
Sir John Kay, knight of the ſhire for the n_ of York, 
and a juſtice of peace, Tc. concerning his ſaid office of 
juſtice of the peace, and the exerciſing thereof; and upon 
demurrer to this information it was argued, that it would 
not lie tor {ſcandalous words ſpuken only of a particular 
perion, becauſe he might have an action on the caſe to 
recompence him in damages; tho? it was admitted, that 
ſuch a proceeding miglit be warranted for libels, or for 

diſperſing defamatory letters, becauſe by U uch means the 
publick peace might be diſturbed, and diſcords fomented 
among neighbours, which might at laſt be a publick in- 
Jurys but that there was no ſuch miſchief in the preſent 
caſe. On the other ſide it was inſiſted, that this infor- 
mation was founded on ſufficient matter, becauſe this pro- 
ſecution is not only as it re'pe&s the perſon of Sir Jobn 
Kay, but it relates to him as he is a publick magiſtrate, 
and one who is ſubordinate to the government, ard there- 
fore ſuch defamatory words are a reproach to the ſupreme 
governor, by whom magiſtrates are intruſted, and from 
whom they derive their authority, and it will not be de- 
nied but that words reflecting on the publick govern- 
ment are puniſhable at the ſuit of the King by informa- 
tion; and fcr this reaſon the court held that an informa- 
tion would lie, and thereupon gave judgment againſt the 
defendant, and fined him an hundred marks. Carth. 
Lt» 15. The King v. Darby. ' 

An information was exhibited by the Attorney general 
fer conſpiring to ceſtroy the King's revenue of the exciſe; 


. or to, 


5 


| 


; 


, 


| 


| 


— 


the conipiracy ſtruck, and the aſſemblaverunt is not the 


toſe, but only leading to the conſpiracy. It was anſwered 
by the King's counſel, that the illicite afſemblaverunt is 
an offence againſt the law, and as properly and fully laid 
as could be; for r:atoſe is where the aſſembly is with 
intent to con. mit a riot, and rautoſe for a rout ; but an 
aſſembly may be illegal and punithable, and yet the in- 
tention of that aſſembling may be good, as 21 Hen. 7. 
Ers. tit. Riatt 1. per Fineux; as if men meet to prevent 
the breach ct the peace between A. and B. A. going to 
market, and B. threatening to beat him there, and to this 
aſtembly no properer epithet could be given than #icite ;, 
but beſides, all manner of combinations and confederacies 


are unlawful without reſpe& to their end, 27 Af. 44. Micr, 


Lord Gray's cafe, andCro. Fac. the caie of he puritans peti- 
tioning ; but this conſpiracy beirg to depauperate arother 


P | man, is unlawful in its end; ard to amwer the objection 
that hath been made, it might be ſaid, that although the 
| depauperating of another man may be by lawful means, 


and the conſequence of a lawful act, yet that is becauſe. 
it is not in the intention of the party, but it is damnum 
ab{que injuria; but for a number of men to defign and 
cenſpire the depauperating of another, cannot certainly 
be lawiu!, for there the damage to the third party is 
their only aim and end, and it is as well againſt the law 
of charity and common fociety ; and this might be ſaid 
if there were nothing of the King's farmers in the caſe ; 
hut here the inducement to the whele charge in the in- 
formation is, that the defendants, &c. Macbinantes de- 
fraudare & deprivare dictum Dom” Regem de redditu ſua 
preditP, & predicts fermarios, c. deſtruere & depuu- 
perare, did fo and fo; now this inducement in the whole 
is applicable to every branch of the charge, and the jury 
having found thoſe charges as they are laid, ſcilicet, modo 
& forma prout, c. they have found conſequently that 
it was done by the defendants, machinantes, &c. which 
makes it in their intention to ſtrike at the King's reve- 
nue, as well as in conſequence. It was alſo urged for 
the defendants, that for a bare conſpiracy, without any 
act done in proſecution of it, no information would lie: 
But curia con. for though there muſt be fome fact to be 
as evidence of the conſpiracy, as 9 Cz: Nulter's caſe, 

et it is the conſpiracy that is the crime, and that being 
3 it is enough. Jt was alio urged by the King's 
counſel, that the modo & forma prout in the verdict ex- 
tends to all the charges of the act that were done in pro- 
ſecution of this conſpiracy, and the acquittal quod tet” a?” 
maleriam, c. extends to the diſtir & charges of fats 
that have no relation to this conſpiracy: But Windham 


juſtice ſaid, the mods & forma frout could by no means 


make the verdi& comprehend other matters of fat than 
were expreſsly ſound. It was moved by the King's 


counſel, that they might inform the court of the hei- 
nouſneis 


18 


nouſneſs of this conſpiracy, and how it was proved to be 
upon evidence to the jury that tried it, io aggravate the 
offence, and induce the diſcretion of the court to increaſe 
the fine; and the caſe of Machin and Tully was cited, 
where a battery being found by ni prius againſt them, 
the court informed themſelves of the heinouineſs ot it by 
affidavit, and thereupon vacated a fine that was ſet in a 
iudge's chamber, and ſet a high fine upon the deiencants : 
But the court refuſed it ſaying, that were a way to let in 


thoſe matters, of which the jury has acquittcd them, by 


ſuffering affidavits to be made; but in Machin's cafe the | 


jury found the defendants guilty of the whole; and what 
needs aggravation of this, whic!., appears ſo foul as it is 


judgment ought to be given for the King, though as to 
the offence found there was ſome variety ot opinion: 


Windham diſtinguiſhed betwixt a confederacy and a con- | 


iracy, that for a conſpiracy there ought to be ſome fact 
in execution of it; ſo an indictment cannot be 


or foreſtaller, without laying ſome fact of thote oflences; 
and in this he grounded himſelf upon 29 . 45. but 
| he held, that here the defendants are found guilty of a 
confederacy, which is not a word of art, but may be 
. expreſſed in other terms, and ſuch an offence will this 
matter found amount unto; he held the information as 
to the unlaw ful aſſembly not good, becauſe it wantcd 
vi Ef armis ; as to all the ſubſequent facts, he held the 
defendants acquitted ; and as to the intention of defraud- 
ing the King of the rent, &c. he held the acquittal did ex- 
tend to it, becauſe they were acquitted of the fais to which 
that was to be applied ; but as to the confederacy the ver- 
dict has found enough, and though it were to a private 
end it were unlawful; but here it is more, and that 
which will aggravate it highly ; for the cuſtomers of the 
King are publick perſons, as the King's revenue is of a 
publick concern; and it is is ſet forth in the information 
that theſe were farmers of a very great value ; it is one 
thing to beat a private man, and another thing to beat a 
publick officer, or the King's ſervant; if a man ſhould 
ftrike the ſheriff that has the character of a publick offi- 
cer, it would be a high offence. Twiſden held, that vi E 
armis was not neceſſary, and that they were found guilty 
of an unlawful aſſembly, and in that my Ld. Ch. Juſt. 
concurred ; as alſo that the intention of defrauding and 
depriving the King of his ſaid rent is implicitly found 
within the mods & 
chinantes, Ac. be applied. Twiſden and Keeling concurred, 
that for a conſpiracy alone, without any proſecution, in- 


formation lay; and they all agreed, that the King's revenue | 


being concerned did highly aggravate the offence; 2 Hen. 
4. 7. and 8 Hen. 5. b. were cited, that for maintenance of 
that a monk ſhould be able to contract, and probi homines 
de Dale ſhould be a corporation. Lord Chief Juſtice ci- 
ted Old Magna Charta where there is a ſtatute againſt 
ſuch as ſhould undervalue lands in the King's hands. So 
judgment was given for the King; but the ſettling of 
the fine was reſpited, becauſe they would conſider as well 
qualitatem deli is as quantilatem delifii. In this caſe 


were cited 3 Ed. 3. 19. 43 . pl 38. afterwards, | 


the ſame term, Starling was fined 300 marks, and the 
reſt of the brewers 100 marks apiece, but with ſome 


apology by the court for the ſmallneſs of the fine. 1 | behaviour, tho? it be not proper for 


Lev. 125. 1 Sid. 174. 1 Keb. 650. Hil. 15 & 16 | 
Car. 2. in B. R. Rex v. Starling, and other brewers in 
Landon. | 

A coroner having ſworn the jury to inquire of the 
death of one ſuppoſed a fels de ſe, and finding the evi- 
dence very ſtrong took off ſome of the inqueſt ; and tho? 
it was ſaid that this coroner was a weak filly man, yet 
Holi ſaid there was no reaſon why an information ſhould 
not be againſt him. 12 Mod. 493. Paſch. 13 V. 3. 
The Kine v. Stukehy. 

An information was granted againſt one for counter- 
feiting or pretending himſelf to be betwiched by a poor 


woman who was thereupon indicted for witchcraft, and | 


acquitted, and the whole diſcovered to be a cheat. 


maintained of a man as a common thief, or cliamperter, 


prout, Cc. for fo ſhall the ma- 


= © © 


An information was filed againſt a gaoler for ſuffering 
one taken upon an excom. capiend. to go at large. 12 
Mod. 434. Mich. 12 W. 3. Anon. | 

An mtormation was filed againſt certain perſons for 
that they, as eremies, Ec. to the government, hired a 
bout during a war with France, in order to go thither, 
wtcnding to aid and affiſt the King's enemies, though 


they did not aCually go thither, but only intended it. 


Skin. 637. Paſub. 8 WW. 3. B. R. The King v. Ceoper 
and a”. 


Upon a motion to fle an information againſt a juſtice 
of peace for icndirg the proſecutor to the houſe of cor- 


| reCtion without ſutcient cauſe; upon a rule to ſhew 
found? The court after unanimouſly concurred, that 


cauſe, he ſhewed that the proſecutor's maſter complained 
to the defendant that his ſaid ſervant was laucy and gave 
his (the maſtcr*s) horſes tee much corn; but the court 
holding this not 2 ſuff cient cauic ter ſending a man to 
the houſe of correction, leave was given to file an infor- 
mation. 8 Aid 5. Fc. 7 Geo, The King v. Okey. 
An inſormatiun ws Fed : gainſt one for killing a noble- 
| man's dog, letting forth. tbat Lord S. was riding in the 


vill of D. in cem. Nfiudliſex, and that his greyhound 


being th n and therc toil. wing him, the defendant drew 
nis werd, and then ard there killed the dog. 12 Med. 


377. Paſch. 12 W. 3. The King v. Challoner. 


Information was filed againſt one for building of locks 
in the river Thames to the obſtruction of navigation. 


12 Md. 615. Hill. 13. W. 3. The King v. (lark. 


Information for a ſcandalous narrative licenſed by the 


deicndant, ſpeaker ol ti: houſe of commons, being Dun- 
| gerfielPs narrative, refleting on a nobleman, (the E. of 


| Feterberaugt );, the dulendant pleaded, that he did it by 
order of the howe of cc. nraons, and demanded judgn ent 


if this court will take corn: ance of it. The Attorney 
general demurred, and aiterward tl. e dcfendant pleaded 
the common plea, guzd nin vult centendere cum Domino 


Rege, and was fined 10, 000 J. Comb. 18. Paſeh. 2 Jac. 2. 
B. R. The King v. Wilitams. 


For ſcandalous words cf a juſtice of peace, concerning 


| his office and the exerciſe of it; for it glances on the 


vernment, and defendant was fined 100/. Carth. K 
K. v. Darby. | 


In an information for ſpiriting away a child, and car- 


rying him to Jamaica; Pemberton Ch. Juſt. declar'd the 


law to be againſt him, it not being lawful to take a child 
under age, tho” he pretend to have no friends, Ac. and 


carry him away; for that the pariſh might have beund 
him out, and he may have a maſter; and if not, he 


ought to be bound by a juſtice of peace, and for a reaſo- 
nable time. Skin. 47. Pajch. 34. Cur. 2. The King v. 
Willmere. | 
Leave was given to file an information againſt the de- 
fendant, by whom the plaintiff's wife was inveigled 
away, and who procured merchants and tradeſmen to ſell 


goods to her, in order to ſaddle the huſbard with the 


debt, he agreeing with the ſellers to deliver the goods 


back again. 12 Mad. 454. Fuſcb. 13 W. 3. Piceck v. 
Tbornicraft. 5 


Leave was moved for to file an information againſt the 


12 Mad. 556. Mich. 13 W. 3. B. R. Hathaway's caſe. | 


defendant Yer theſe words ſpoke of a juſtice of peace, viz. 
He he is an old rogue for ſending his warrant for me. Halt 
Ch. J. ſaid, that he deſerved to be bound to his good 
that juſtice to do it, 
but rather to get one of his brothers 1o do it for him; 
and leave was denicd z the court defiring him to go b 


way of indictment if they would. 12 Mad. 514. Paſch. 


V. z. The King v. Lee. 


On motion tor an information, it appeared, that the 
defendants contrived to get a young lady out of the 


| cuſtody of her guardian aſſigned in Chancery, and marry 


her, and that a coach, Gc. was prepared, into which ſhe 
voluntarily went, and was carried into Suſſex, and there 
married. Stran. 1107. Hill. 12 Ges. 2. Rex. v. Lord 
Oſ.ſulſtan et ul.. | 
The court was moved for an information againſt a 
churchwarden, for refuſing to collect money on a brief 
tor fire, according to the act 4 Ain. cap. 1.4. and the caſe 


| of informations granted for not burving in woollen was 


cited. 


TM FP 


cited. Sed per curiam; That is of a publick nature, and 
wherein the revenue is concerned : and beſides, in this 
caſe there is a penalty given, and a method for obtaining 
it. So no rule was made. Stran. 1130. Laff. 13 Ges. 2. 
Rex v. Ford. 

The defendant was one of the diſſenters who was 
choſen ſheriff of London and Middleſex, and refuſed to 
take upon him the office: for which an information was 
moved for againſt him, as it is an office in which the 

blick are intereſted, and therefore not to be compen- 
| by a pecuniary ſatisfaction to the city. But upon 
ſhewing cauſe, the court diſcharged the rule, it appear- 
ing there were acts of common council that had provid- 
ed penalties upon refuſers, which is the proper remedy ; 
eſpecially where it is in dubio, whether the refuſal is a 
crime or not, which has never yet been ſetiled. In this 
caſe the facts are agreed, and the only doubt is in point 
of law; and therefore more proper for a civil ſuit: And 
ſo was the opinion of the court in the caſe of Sba4/e- 
ton of York in Lord Hardwict's time. However they 
declared, that if after the point was determined againſt 
the diſſenters, others ſhould refuſe ; it might be a foun- 
dation io aſk for an information. Seran. 1193. Trin. 16 
Geo. 2. Rex. v. Greſuenor. 


2. Of filing an information; how it is te be laid; the 
proceedings thereon, and ebe pri diſian made relative tvere- 
to by flatute. 


It ſeems to be the eſtabliſhed practice at this day, not 
to admit of the filing of an information (except thoſe ex- 
hibited in the name of his Majeſty's Attorney general,) 
without firſt making a rule on the perſons complained ot 
to ſhe w cauſe to the contrary ; which rule is never gran- 

ted but upon motion made in open court, and grounded 

upon affidavit of ſome miſdemeanor, which, if true, doth 
either for its enormity or dangerous tendency, or other 
fuch like circumſtances, ſeem proper for the moſt pub- 
lick proſecution; and if the perſon, on whom ſuch rule 
is made, having been perſonally ſerved with it, do not at 


the day given him for that purpoſe, give the court good 


ſatisfaction by affidavit, that there is no reaſonable cauſe 
for the proſecution, the court generally grants the in- 
formation ; and ſometimes, upon ſpecial circumſtances, 
will grant it agunſt thoſe who cannot be perſonally 
ſerved with ſuch rule; as if they purpoſcly ablent them- 
ſelves, &c. 2 Hawk. P. C. 262. | 

But if he ſhew good cauſe to the contrary, as that he 
has been indicted for the fame caule, and acquitted, or 
that the intent is to try a civil right which has not been 
yet determined, or that the complaint is trifling or vex- 
atious, c. or where the motion is for an information in 
the nature of a gu werranto, if he can ſhew that his 
right hath been already determined on a maradums, or that 
it hath bern acquieſced in many years, or that it depends 
upon the right of his voters, which hath not been tried, 
or that it doth not concern the publick, but is wholly of 
a private nature, the court will not grant the information 
without ſome particular circumſtances, the judgment 
whereof hes in diſctstion. 2 Haw. P. C. 262 


-» 
— — — 


Regularly, the ſame certainty that is required in an in- 


diament, is in like manner required in an intormation; 
but it has been held not to be neceſſary to repeat the 
words dat cur” hic intelligi E informari in the beginning 
of every diſtinct clauſe, if the want of them may be ſup- 
plied by a natural and eaſy conſtruction. See tit. Iadict- 
ment. 1 Salk. 375. Raym. 34. 2 Haul. F. C. 261. 

In an information againſt Roberts the ferryman over 
the river Mercy, which parts Aingleſea from Carnar von- 
ſpire in Wales, it was laid generally, viz. That this was 
an ancient ferry time out of mind, and that 1 d. was the 
uſual rate for the paſſage of a man and horſe, 7 d. for 
20 caitle, 2 d. for 20 ſheep, c. that Roberts being the 
common {crryman, between the 7th Septembris Anno 2. 
and the dan of exhibiting this information, injuſte, ap- 
preſſiue, & Jceptive cepit & extorſit de diverſss ligeis ©3 
ſubditis Damini Regis ignotis to the Attorney general, paſ- 
ling that wav, di verſas denariorum ſummas exceden” 

Vol. II. N“. 94. | 


anti- 


| 


ta —— 


W 
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quam ratam & pretium pro paſſagio & tranſpartatione ſui 
& averiarum ſuorum, videlicet, pro 42 
lione cujuſlibet per fone cum equo ſus 24. & pro guibuſlibet 20 
catallis 25. & fic ſecund” ratam predii? pro majori vel mi- 
nor! numero aueriorum, c. The defendant was found 
guilty, and it was moved in arreſt of judgment, that the 
information was too general and uncertain, becauſe it did 
not alledge that any particular perſon, or any certain num- 
ber of cattle, were ferried over within the time laid in the 
information; neither did it mention any particular perſon 
from whom the extorted rates were taken, which it ought 
to do, that the ſingle offence might certainly appear to 
the court; and after great deliberation, the whole court 
was of that opinion; and per Halt Ch. J. In every ſuch 
information a ſingle offence ought to be laid and aſcertain- 
ed, becauſe every extortion from every particular perſon 
is a ſeparate and diſtinct offence; and therefore they ought 


not to be accumulated under a general charge, as it is 


done in this cafe, becauſe each offence requires a ſeparate 
and diſtin puniſhment, according to the quantity of the 
offence; and it is not poſſible for the court to proportion 
the fine or other puniſhment to it, unleis it is ſingly and 
cet taiuly laid, Carth. 226. The King v. Roberts. 

As to the proviſion made herein by ſtatute, by the 4 & 
5 V. & M. cap. 18. reciting, That divers malicious and 
contentious perſons had, more of late than times paſt, 
procured to be exhibited and proſecuted informations in 
their Nlajeſtics court of King's Bench at IFeftminſter, 
againſt pertons in all the counties of England, for iret- 
paſſes, batteries and other miſdemeanors; and atter the 
parties to informed againſt had appeared to ſuch intor- 
mations, and pleaded to iſſue, the informers had very ſ.l- 
dom proceeded any farther, whereby the perſons to in- 
tor med againſt had been put to great charges in their de- 
fence; and altho'” at the trials of ſuch intormations ver- 
dicts had been given for them, or a nols preſegui entered 
againſt them, they had no remedy for obtaining coſts, 
againſt ſuch informets; it is enacted, © That after the 
firſt day of Eaſter term in the year 1693. the clerk of 
the Crown in the ſaid court of King's Bench for the time 
being ſhall not, without expreſs order to be given by the 
ſaid court in open court, exhibit, receive, or file any 
information for any of the cauſes aforeiaid, or iſſue out 
any proceſs thereupon, before he ſhall have taken or ſhall 
have delivered to him a recognizance from the perſon or 
perſons procuring ſuch information to be exhibited, with 
the place of his, her, or their abode, title or proteſſion, 
to be entered, to the perſon or perſons againſt whom fuch 
information or informations is or are exhibited, in the 
penalty of twenty pounds, that he, ſhe, or they will ef- 
fectually proſecute ſuch information or informations, and 
abide by and obſerve ſuch orders as the faid court ſhall 
direct; which recognizance the ſaid clerk of the Crown, 
and alſo every juſtice of the peace ot any county, city, 
franchiſe, or town corporate, (where the cauſe of any 
ſuch information ſhall aciſe,) are by the taid ſtatute im- 
powered to take; atter the taking thereof by the faid 
clerk of the Crown, or the receipt thereof from any 
juſtice of the peace, the ſaid clerk of the Crown ſhall 
make an entry thereof upon record, and ſhall file a me- 


morandum thereof in ſome publick place in his office, 


that all perſons may reſort thereunto without fee: And 


in caſe any perſon or perions, againſt whom any infor- 
mation or informations for the cauſes aforeſaid, or any 


of them, ſhall be exhibited, ſhall appear thereunto, and 


| plead to iſſue, and that the proſecutor or proſecutors of 


luch information or informations ihall not at his and their 
own proper colts and charges within one whole year next 
after iſſue joined therein procure the ſame to be tried, 
or if upon ſuch trial a verdi& pals for the defendant or 
defendants, or in caſe the fame informer or informers 
procure a noli proſegui to be entered, then in any of the 


| faid cafes the ſaid court of King's Bench is authoriſed to 


award to the ſaid defendant or defendants his, her, or 
their coſts, unleſs the judge, before whom ſuch informa- 
tion (hall be tried, (hall at the trial of uch information 
in open court certity upon recoid, that there was reaſon- 
able cauſe tor exhibiting tuch information; and in cafe 
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the ſaid informer or informers ſhall not, within three 
months after the faid coſts taxed, and demand made 
thereof, pay to the ſaid defendant or defendants the faid 
coſts, then the ſaid detendant and defendants ſhall have 
the benefit of the ſaid recognizance to compel them 


ner, or attorney in the court of King” 
ime deing, commenty called the Malter of the Crown- 
office.” 


2. That this ſtatute extends to all informations, except | 


thoſe exhibited in the name of his Majeſty's Attorney 


ranto, tho” a proper remedy to try a right, in reſpe& of 
which it may not in irifineſs come within the words 
being alſo intended to puniſh a miſ- 

proceedings therein may be as 


9 Ann. cap. 20. it 1 * 
perſon or ſhall uſurp, intrude into, or un- 


iliff, portrie ve or other office within a city, town cor- 


may be lawful to and for the proper officer of the court of | 
Aur the of ſeſſions of counties pala- | 


court 
grand ſeſſions in Malis, with the 
faid courts reſpectively, to exhibit one or 


fuch perſon or 
unlawfully holding 
the ſaid offices or franchiſes, and to proceed therein in 
ſuch manner as is uſual in caſes of informations in the 
nature of a quo warrant; and if it ſhall 


ſaid * courts, to the ſeveral rights of divers 
perſons io the ſaid offices or franchiſes may properly be 
determined on one information, it ſhall and may be law- 
ful for the ſaid reſpective courts, to give leave to exhibit 
one ſuch information againſt ſeveral perſons, in order to 


try their reſpective rights to ſuch offices or franchiſes ; 


and ſuch perſon or perſons, againſt which fuch informa- 
tion or intormations in nature of a que warrants ſhall be 


ſued or proſecuted, ſhall appear and plead, as of the 


ſame term or ſeſſions in which ſaid information or in- 


formations ſhall be filed, unleſs the court where ſuch in- 
formation ſhall be filed ſhall give further time to ſuch 


perſon or perſons, againſt whom ſuch information ſhall 


ſo that an information in nature of a guo war- | 


ly hold and execute the office or franchiſe of mayor, 


non ſum informatus, Is 2 


ſons ſo uſurping, intry- 
and executing any of | 


appear to the 


TYP 

be exhibited, to plead; and ſuch perſon or perſons, wits 
| ſhall ſue ot proſecute ſuch information or infor nations in 
the nature of a guo warrants, ſhall proceed thercupon 
| with the moſt convenient ſpeed that may be. 
| © And it is further enacted, That in caſe any perlon 
or perſons, againſt whom any information or informa- 
tions in the nature of a guo warrants ſhall in any of the 

ſaid caſes be exhibited in any of the ſaid courts, thall be 
found or adjudged guilty of any uſurpation or intruſion 
| into, or unlawfully holding and executing of the ſaid 
| offices or franchiſes, it ſhall and may be lawful to and 
for the ſaid courts reſpectively, as well to give judgment 
of ouſter againſt ſuch perſon or perſons of and from any 

of the ſaid offices or franchiſes, as to fine ſuch perſon or 
perſons reſpectively tor his or their uſurping, &c. and 
| alſo to give judgment that the relator or relators in ſuch 
information named, ſhall recover his or their coſts of 
' ſuch proſecution; and if judgment ſhall be given for the 
| defendant or defendants in ſuch information, he or they, 
for whom ſuch judgment ſhall be given, ſhall recover his 
or their coſts therein e againſt ſuch relator or 
relators; ſuch coſts be levied by capias ad ſatisfactendum, 

fieri facias or elegit. 
And it is further enacted, That the ſtatute for the 
| amendment of the law, and all the ſtatutes of Feofails, 


" Defendant came up on a habeas corpus from the Savoy, 


| to which it was returned, that for ſeveral years laſt pait 


the African company have been a body c e, and 
| — defendant in their ſervice, and ſent him to 
to be provided with neceſſaries, till he ſhould 


imbark for Africa, & bec eft cauſa, Ac. The court dil- 
charged the defendant for the inſuffici of the return, 
and ordered an information 


againſt the colonel who liſt- 


men, 


ed 
On a motion for an information for a libel, in adver- 
tiſing that one Magex an apot 
| Crow a phyſician, and wrote and took his fee (which the 


an 


nformation; and for informations on penal ſtatutes, ſee 


ACT1ON. 
INFORMATUS NON SUM, or more properly, 
formal anſwer made of courie 


by an attorney that is commanded by the court to ſay 
what he thinketh good in defence of his client, who 
being not inſtructed to ſay any thing material, ſays, He 
is not informed; by which he is deemed to leave his 
client undefended, and fo judgment paſſeth for the ad- 
verſe party. Cowell. 
| INFORMER, (I[rformator,) Is any one who informs 
or proſecutes in any of the King's courts of Common 
law, viz. Exchequer, King's Bench, Common Pleas, As- 
ſifes or Seſſions, thoſe that offend againſt any law, or pe- 
nal ſtatute: Theſe in ſome caſes are called promoters ; the 
Civilians term them delatores. Cowell. 
INFORTIATUM, Is one part of the digeſts of the 
Civil law, and was fo called by Robert Swapham, in a 
chronicle of the monaſtery of Peterbarough, who lived in 
the reign of Hen. 3. who tells us, that Benedi&, an abbot 
of that monaſtery, who died in the year 1194. deſcribed 
ſeveral law books, amongſt the reſt, the I/titutions 
Fuſtinian, with the Authentictt, the Infortiatum, the 


| Dige/t, .. Cowell, edit. 17 27. 
INFUGARE, 


TW 

INFUGARE, To put to flight: Tis mentioned in 
Leg. Canuti, cap. 32. viz. Qui foriſbannitum paverit, vel 
ei firmationem ali exhibuerit, emendet Regi 5 lib. nift 
ſe adlegiet quad intugatum eum neſciebat. 

INFULA, Was the garment of a prieſt, like that 
which we now call a caſſock; ſometimes it ſignifies a coif. 
Cowell, edit. 1727. 

INGE: This ſyllable, in the names of places, ſignifies a 
meadow or paſture. From the Sax, Ing. i. e. pratum, 
and in the north, meadows are called inges. 

INGENIUM, An engine, inſtrument or device. 
Exierunt enim jam ſæpius 1 & ingenia ejus vel 

iderunt vel incenderunt . Wigorn, contin. ſub 
anno I 1 38.——Ponant burrocas ſuas & alia ingenia ubi- 
cungz valuerint ad capiendos piſces. Cartular. Abbat Ra- 
dingeſ. MS. f. 55. b. It is often taken for an inſtru- 
ment uſed in war, arte & ingenio cenfedtum, from 
whence we derive the word engine. Ingenia vero & pa- 
raria Chriftiancorum ita retro foſſata erant, quad nullus ex 
parte adverſa poterat ais nocere. pag. 1166. 
Cowell, edit. 1727. | 

INGENUITAS, Liberty given to a ſervant by manu- 
miſſion. Leg. H. 1. cap. 89. Si quis per chartam ingenu- 
us dimiſſus fuerit, & a quolibet homine ad ſervitium inter- 


pellatus —j— &c. 

INGENUITAS REGNI, Ingenui, liberi & legales bo- 
mines, Freeholders commonalty of the kingdom. Not that 
the word was reſtrained to yeomen or plebeians. For it was 
tometirnes given to the chief barons, as in the reigns of H. 
1. Anſelmus Archiep. Cant. in paſcha curiam venit, Regni 
ir genuitatem pre/ens conſulit, i. c. the great lords and 
King's common council. Eadmer. Hift. Nov. fol. 70 

INGRESS, EGRESS, AND REGRESS, Words in 
leaſes of lands, to ſignify a free entry into, going out 
of, and returning from ſome part of the lands let; as to 
get in a crop of corn, &c. after the term expired. 
Facob. 

— Is a writ of entry, whereby a man ſeek- 
eth entry into lands or tenements: It lies in many caſes, 
and hath many ſeveral forms. See EnTry. This writ 
is alſo called in particular, precipe quod reddat ; becauſe 
thoſe are formal words in writs of entry. The writs, as 
they lie in divers caſes, are theſe, ſet down in the Old 
Nat. Brev. viz. Ingreſſu ad terminum qui preterit, fol. 


121. Reg. Orig. fel. 227. which lies where the lands | 


or tenements are let to a man for term of years, and 
the tenant holdeth over his term. Ingreſſu dum non fuit 
compos mentis. Reg. Orig. 218. which lies when a 


man ſelleth land or tenement, being out of his wits, &c. | 


Ingreſſu dum fuit infra etatem. Old N. B. fol. 123. 
Reg. Orig. fol. 228. lies where one under age ſells his 
lands, &c. Irgreſſu ſuper diſſeiſina in le guibus. Old N. 
B. 125. Reg. Orig. 229. hes where a man is diſſeiſed, 
and dicth, for his heir againſt the diſſeiſor. Ingreſſu in 
le per. Old Nat. Brev. 126. Reg. Orig. fol. 229. Ingreſſu 


fur cui in vita. Vet. N. B. 128. Reg. Orig. 230. both 


which tee in EN TRV. Ingreſſu cauſa matrimonii prælacuti. 


Vet. N. B. fol. 230. Reg. Orig. 233. which ſee in Cau- 


SA MATKIMONIUL PRELOCUTI. fngreſſu in cauſa pro- 
wiſo. Vet. N. B. 132. Reg. Orig. 235. which fee in 
CAsu yPROV1SO. Ingreſſu cui caſu ante divortium. Vet. 
N. B. tol. 130. Reg. Orig. 233. tor which fee Cut 
ANT K DIVORTIUM. Ingreſſu in caſu conſimili, for which 
ke Casu CoNsSIMILLI. Ingreſſu fine aſſenſu capituli. 
Reg. Orig. tol. 230. It is a writ given by the Com- 
mon law to the tucceſſor of him that alienated 
«/jenſu capituli, Sc. and is fo called from thote words 
contained in the writ. Co. on Lite. fol. 325. And Ingreſſu 
ad communem legem. Vet. N. B. 132. Reg. Orig. 234. 
which lies where the tenant for term of lite, or of an- 
othei's life, tenant by curteſy, or tenant in dower, 
maketh a leoffment in fee, and dieth: He in the re- 
verſion ſhail have the aforeſaid writ againſt whomſoever 

that is in the land, atter ſuch feoffment made. Cowell, 
aulit. 1727. 

INGRESSUS, The relief which the heir or ſucceſſor 
at tull age paid to the prime lord, for entering upon the 
fee or lands which were fallen by the death or forfeiture 
of the tarmer feudatary. This relevium, relevamentum or 


N 
| 


| 


or ſalt, Anno 5 


IN H 
introitus, being but a cuſtomary due (as at firſt only an ho- 
* to 1 = new vaſſal, for his en- 

or ingreſs upon his | . Cowell, edit. 1727. 
INGROSSATOR MAGNIROTULI. See Crank 


*" IN GROSS 

| » Is that which belongs to the perſon of the 
lord, and not to any manor, lands, Sc. A vi ain in groſs, 
— 7, 3 Co. on Litt. fol. 1 20. 

a ( ngroſſator, from the French grofeer * 
that is, ſolidarius venditor,) Is one that buys cotn grow- 
ing, or dead victuals to ſell again, except barley for malt, 
oats for oatmeal, or victuals to retail; badging by li- 
cence, buying of oils, ſpices and victuals, other than fiſh 

Ed. 6. cap. 14. 5 Eliz. 14. 13 Elis 
25. But Weft. Symbol. part. 2. tit. Indi „ſect. 64. 
lays, This definition rather doth belong to unlawful in- 
groſſing, than to the word in See 3 par. Inft. 
fol. 195. Ingraſſer is alſo a clerk that writes records or 
inſtruments of law in ſkins of : As in Henry 
the Sixth's time, he who is now called the Clerk of the 
Pipe, was called Ingreſſator magni ratuli ; and the Comp- 
troller of the Pipe, was called Duplex ingreſſator. Spelin. 
See FORESTALLING. 
INGROSSING OF A FINE, Is making the inden- 
tures by the Chirographer, and the delivery of them to 
the party unto whom the cognifance is made. F. N. B. f. 


Be I 
| INHABITANT, Is a dweller or houſholder in any 


place; as inhabitants in a vill, are the huutholders in the 
vill. 2 u. 702. 


publick good 
ſhall bind 
— Mich. 32 

& 33 Eliz. B. B. in the Chamberlain of London's eale, 


from their ancient houſes, and ſuch houſe continues 
empty, the inhcritance of the common ſhould be ſuſ- 
pended, which cannot be, nor can ſuch common be re- 
leaſed ; for tho” one inhabitant ſhould releaſe, a ſucceed- 
ing one might claim it, which is againſt the rules ot law, 
that an inheritance in a profit ſhould not be (capable of 


| being) diſcharged ; and by ſuch preſcription a maid-ſer- 


vant or child, who reſides in the houſe, is ſaid to be an 
inhabitant, and to have the benefit of common, which 
would be inconvenient ; and teſolved by all, that ſuch a 


| cuſtom alledged by way of uſage (not otherwiſe) is not 


d; and judgment for the plaiatiff. Cro. F. 182. F 
2 B. 2 Smith v. —.— * 
habitants have not capacity to take an inheritance as 
in 15 Ed. 4. to have common. 12 Kep. 120. Paſch. 12 
Fac. in Dugannon's caſe. 
A grant was made ſome hundred years ago of land to 
truſtees and their heirs, that as many inhabitants of D. 
as were able to buy three cows might turn them to com- 


mon in the faid lands from fuch a time to fuch a time; 


decreed that it this had been by preteription, or ulage, 


none 


1N H 


fone but inhabitants of ancient meſſuages could be inti- | 


tled to it; but here tis otherwiſe appointed by the grant, 
and every inhabitant that has three cows may put them 
to graſs in theſe lands as in the original grant. Aich. 
10 Geo. ꝙ Med. 65. I right v. Holert. 3 
IN ITANCE, (Hereditas,) Is a perpetuity in 
lands or tenements to a man and his heirs : For Little- 
ton, lib. 1. cap. 1. hath theſe words: This word inberi- 
tance is not only underſtood where a man hath inheri- 
tance of lands and tenements by deſcent of heritage, but 
alſo every fee-ſimple or fee-tail that a man hath by his 
purchaſe, may be ſaid to be by inheritance, for that his 
heirs may inberit after him. Several inheritance is that 
which two or mere hold ſeverally; as if two men have 
land given them, to them and the heirs of their two bodies; 
theſe have joint eſtates during their lives, but their heirs 


have ſeveral inheritance. Kitchin, fol. 155. Cowell. 
See Descenr, ESTATE. 
INHEWARDUS, One attending the King in Here- 


ford and Cambridge ſhires. Domeſday. Cowell, edit. 1727- 
INHIBITION, (Inbibitia,) Is a writ to inhibit or tor- 
bid a judge from tarther proceedings in the cauſe depen- 
ding before him. See F. N. B. fol. 39. where he putteth 
prohibition and inhibition together. Inhibition is moſt com- 
monly a writ iſſuing out a higher court Chriſtian to 2 
lower and inferior, upon an appeal. Stat. 24 Hen. 8. 


cap. 12. and 15 Car. 2. rap. q. and prohibition out of the 


King's court to a court Chriſtian, or to an inferior tem- 
poral court. Cowell. 

An inhibition is either hominis or juris; tis ne viſita- 
tionem facias, vel aliguam juriſdifionem ercleſiaſticam con- 
tentienem vel iam habeas. Thus, when an arch- 
biſhop viſits he inhibits the biſhop ; when a biſhop viſits, 
he inhibits the archdeacon ; and the reaſon is to prevent 
ſcandal and detraQion ; and this continues till the relax- 
ation of the inhibition, which is not till the laſt pariſh is 
viſited, and then it is entered nulla parecbia reſtat viſi- 
tanda, for he may hear of no faults till he come to the 
very laſt pariſh. 3 Salk. 201. cites F. 13 Car. Lunne v. 

on. 


after ſuch an inhibition upon a metropolitical vi- 
fitarion, if a lapſe happens, the biſhop cannot inſtitute, 
becauſe his power is ſuſpended, and therefore the arch- 
biſhop is to inſtitute ; for it is not only penal in the biſhop 

ſo to do, but the inſtitution itſelf is void, becauſe it is an 
act of juriſdi tion from which he was ſuſpended, 3 Salt. 
201. pl. 2. | 
n in the caſe of collation, 
whether, if a lapſe happen, the biſhop may collate? be- 
cauſe it is a kind of title; but the better opinion is, he 
cannot; becauſe it is not by way of intereſt, but by way 
of proviſion for the cure, and to ſupply the negligence of 
the patron; this appears, becauſe the patron may preſent 
at any time after a laple, and betore collation. 3 Salt. 
202. pl. 3. 
INHOC. This word was neither interpreted nor men- 
tioned in any Gloſſary betore the publication of Kennet's 
Par achia l Antiquities. It properly ſignifies any corner or 


out-part of a common field ploughed up and fowed (com- | 


monly with oats or tares), and ſometimes fenced off with 
a dry foot hedge, within that year wherein the reſt of the 
fame field lies tallow and common. It is now called in 
the North an Intoch, and in Oxfordſhire a Hitchinne, 
or Hitching. It ſeems derived from the Saxon inge, a 
field or meadow, or rather inne, within, and boe, a 
corner or nook. The making of ſuch inho4c, or ſepa- 
rate incloſure by any one lord or tenant, was a preju- 
dice to all who had a right of common. Frater I al- 
terus Prior Berenceſtrie fieri fecit quoddam inhoc in campo 
waratibili utriuſque ernicote in Muclecroft, ſub curia ej uſ- 
prioris, per quod abbas Oſen dicebat ſe de communi paſtura 


ibidem di ſſeiſiri.—Paroch. Antiq. p. 297. Noverit univerſi- | 


tas veſtra nos feciſſe guoddam inhokium in camps de Dun- 
thorp fine aſſenſu & voluntate prioris & conventus de Culd 
Norton CN de quorundam fratrum & aliorum umicorum 
freti confilia prædidtum inhokium volunt depaſcere. b. p. 
298. This treſpais or encroachment was expre!sly pro- 
hihited in ſome charters. Hac ratione quod Dominus 
bayam nec paſturam ſeparabiiem faciat av batuinilus infra 
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campum were ubilem. Ibid. pag. 496. And therefore no 
tuch bi:c2:rne is now made without the joint conſent of 
all the commoners, who in moit places have their ſhare 
by lot in the benefit of it; except in tome manors where 
the lord has a ſpecial privilege ot ſo doing. Cowell, alis. 
1727. See Aennct's Gloſſary. 

INJUNCTION, (Injunctio,) Is a writ grounded up- 
on an interlocutory order in Chancery, ſometimes to give 


poſſeſſion to the plaintiff, for want of the defendant's ap- 
pearance ; ſometimes to the King's ordinary court, and 


| lometimes to the court-chriſtian, to ſtay proceedings in a 


cauſe upon ſuggeſtion made, that the rigour of the law, it 
it take place, is againſt equity and conſcience in that caſe. 
Cowell. Weſt. Symbol. part 2. tit. Proceedings in Chan- 
cery, ſect. 25. | 

An injunction is a prohibitory writ, reſtraining a perſon 


from committing or doing a thing, which appears to be 


againſt equity and conſcience. 3 Bac. Abr. 172. 
1. The ſeveral kinds of injunctions, and when to be granted. 


2. What ſhall be a breach of an injunttion, and bw 


3. Haw an injundtien hall be difſilved. 


1. The ſeveral kinds of injunflions, and when to be 
granted. 


Injunctions iſſue out of the courts of equity in ſeveral 
inſtances, the molt uſual injunction is, to ttay proceedings 
at law; as if one man brings an action at law againſt an- 
other, and a bill is brought to be relieved either againſt a 
penalty, or to ſtay proceedings at law, or ſome equitable 
circumſtances, of which the party cannot have the bene- 
fit at law ; in ſuch caſe the plaintiff in equity may move 
for an injunction either upon an attachment, or praying 
a dedimus, or praying a further time to anſwer ; tor it 
being ſuggeſted in the bill, that the ſuit is againſt con- 
ſcience, if the defendant be in contempt for not anſwer- 
ing, or pray time to anſwer, it is contrary to conſcience 
to proceed to law in the mean time; and therefore an 


injunction is granted of courſe; but this injunction only 


ſtays execution touching the matters in queſtion, and there 
is always a clauſe giving liberty to call for a plea, to 
proceed to trial, and for want of it, to obtain judgment; 
but the execution is ſtayed till anſwer or farther order. 
3 Bac. Abr. 173. Gill. Hift. Chan. 194. | 
Where tenant for life is committing waſte in cutting 
down young timber, or breaking up or ploughing ancient 
meadow or paſture, or doing other waſte, the tenant in 
tail ſhall have an injunction upon a certificate of filing ot 
the bill, and ſhewing an affidavit of waſte committed, 
and this till anſwer and further order; for timber once 
cut down cannot be ſet up again. 3 Bac. Abr. 173. Gil. 


Hiſt. Chan. 193. Hard. 90. 1 Vern. 23. 


So if a man be tenant for life without impeachment of 
waſte, with remainder to his firſt and every ton in tail, 
tho? by virtue of that clauſe without impeachment oi 
waſte, he may fell timber, and alter any rooms of the 
houſe at his pleaſure; yet if he ſhould pull down the 
houſe, or any part of the buildings thereunto belonging, 
equity would injoin him; but not if he pull down to re- 


| build; for tho? the chauſe without impeachment of waſte 


gives an abſolute property in the timber, that he may do 
therewith what he will, yet he is but tenant for life of 
the lands and houſes; and therefore if he pulls them 
down in order to vex a fon that has diſobliged him, he 
acts with an ill conſcience, and ought to be reſtrained in 
equity. See Lord Barnar's caſe, 2 Vern. 339, 738. 1 
Salk. 161. Preced. Chan. 454. | 

Alſo it is every day's practice to grant an injunction 
for building on another man's ground, and ſuch injunc- 
tion ſhall go to ſtay that new building till anſwer and 
further order; and fo in caſe of ſtopping up ancient 
lights. 3 Bac. Ar. 174. Giib. Hiſt. Chan. 193. 

So injunctions have frequently been granted to ſtay 
the printing and felling almanacks, bibles and other 


books, in behalf of patentees and owners of ſuch books; 


. e but 
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but the patent under ſeal is ever produced in open court. 
2$h;zw. 260. 

There is alſo an injunction granted to ſtay trial at law; 
this is never granted but upon notice; as where one 
files his bill, and it appears to the court that the plain- 
uff 's equity mult ariſe out of the defendant's anſwer, in 
| this cate the court will, and often does grant an injunc- 
tion, and that the fame may extend to ſtay trial. 3 Bac. 
174 Gilb. Hiſt. Chan. 194. 

There is an injunction called a | for 
quieting a man in the poſſeſſion of his eſtate ; this is ge- 
nerally either upon a plain equitable title, or where one, 
two or more verdicts have been given againſt a man; this 
injunction is to quiet the plaintiff and his heirs for ever, 
and all claiming by, from or under him; and this is very 
otten granted, and in many inſtances the juſtice of the 
court calls for it. 3 Bac. Abr. 194. Gilb. Hi. Chan. 194. 

Alſo it has been attempted in Chancery, after three or 
four ejectments, by a bill of peace to eſtabliſh the pre- 
vailing party's title; but this has been conſtantly denied, 
where the title was merely at law; and my Lord Cowper's 
reaſons herein were, that it would be too great arrogance 
in him to alter the courſe of the law; for that every ter- 
mor may have an ejectment, and new ejedment 
ſuppoſes a new demiſe, and the coſts in ejectment are a 
recompence for the trouble and charges to which the poſ- 
ſeſſor is put; but where the ſuit begins in Chancery tor 
relief touching pretended incumbrances on the title of 
lands, and the court has ordered the plaintiff to purſue 
an eje ctment at law, there alter one or two ejectments 
tried, and the right ſettled to the ſatisfaction of the court, 
the court hath ordered a perpetual injunction againſt the 
_ defendant, becauſe there the ſuit is firſt attached in that 
court, and never began at law; and ſuch precedent in- 
cumbrances appearing to be fraudulent and incquitable 
againſt the poſſeſſor, it is within the of the 
court to relieve againſt it. Preced. Chan. 261. Lord 

Bath v. Sherwin. 


A truſtee having contracted to fell an eſtate to one 


perſon, and the ceffus que truſt having actually fold it to 
„r OE SE. dv 
the poſſeſſion, being diſturbed by the truſtee ; it was held 
dy my Lord Keeper, that an injunction for quieting the 
poſſeſſion is only grantable where the plaintiff has been 
in poſſeſſion tor the ſpace of three years before the bill 


exhibited, upon a title yet undetermined, or in caſe the | 


cauſe hath been heard, and judgments paſſed upon the 
merits of the cauſe by the court. 1 Vern. 156. Lady 
Painer's cafe. 

There is an injunction to prevent a multiplicity of 
ſuits; as where many ſuits are depending, and are likely 
to happen from one and the ſame thing, the court will 
here interpoſe, and grant an injunction; they will di- 


rect a proper iſſue to try the whole, and all the reſt 


ſhali be bound by the verdict, or elſe there might be 
twenty actions, and as many verdicts, where one pro- 
per direction or iſſue ends the whole, and it is only di- 
recting one iſſue to prevent many more. 1 Vern. 22, 
308. Show. P. C. 17. 
If a perſon is ſued at Jaw for irregularly ſerving the 


proceſs of the court of Chancery, it is ſaid that an in- 
junction will be granted to ſtay the proceedings at law ; | 


jor the irregularity is only puniſhable in that court. 1 
Vern. 269. | 

Where two courts have a concurrent juriſdiction of 
the fame thing, that court ſhall retain the cauſe which is 
firſt poſſeſſed of it; as between the Exchequer and Chan- 


cery, the County Palatines and Chancery; but if legacies 


are given to infant children by a ſtranger, and their 
tather being appointed their guardian by the ſpiritual 


court, ſues the executor there for recovery of them, | 


Chancery will grant an injunction againſt his proceed- 
ing in that court; becauſe the ſpiritual court cannot or- 
der the legacies to be put out at intereſt for the childrens 
benefit, as che Chancery may do, though they may com- 
pel the tather to give good ſecurity with two ſureties; 
lo where a hufband ſues in the ſpiritual court for a le- 
gacy given his wite, an injunction will be awarded, he- 
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cauſe that court cannot compel to make an adequate ſet: 
tlement or proviſion for his wife; but if the executor be 


ordered by ſuch a time to bring in the money, which he 


negleQs to do, no injunction will be granted, becauſe the 
bill might have been brought only for delay, and the exe- 
cutor might at any time he pleaſed diſmiſs his own bill. 


3 Bac. Ar. 175. Preced. Chan. 287. 


There are other injunctions which are never denied; as 
in an ejectment where the party agrees to give judgment 
in ejectment to prevent trial, to give a releaſe of errors, 
and to conſent not to bring a writ of error, and to 
this it is ſometimes added to deliver poſſeſſion, as the 
court upon hearing ſhall direct; this forwards the defer- 
dant at law, and he could have no more if he were to pro- 
ceed to trial. 3 Bac. Ar. 175. Gilb. Hift. Chan. 195. 

Where a mortgagee brought a bill to forecloſe, and 
pending the ſuit an advowſon appendant to the mortga- 
ged manor became void, and the mortgagee being hin- 
dered from preſenting, brought his guare impedit ; and 
the court granted an injunction, though he had no bill 
filed. 2 Fern. 40. 

Where a clauſe abated by the death of the Lady Ge- 
rard, and the defendant was her executor, who being 
ſerved with a copy of the bill of revivor, and my Lord 
Keeper's letter, would not appear, being in privilege ; 
and upon motion an injunction was granted, though the 
cauſe was not revived ; and the caſe of Armſtrong and 
Tackſon was cited, where before a demurrer determined 
the plaintiff had an injunction on motion. Abr. Eg. 285. 
Duke Humilton verius Macclesfield. | 

So where the Lord barten had an injunction to quiet 
; quettion, and upon 
hearing of the cauſe an iſſue was directed to try, whether 
the mines in queſtion were within the plainuif's or de- 
fendant's manor ; the iſſue was tried at bar, and found 
for the plaintiff, then the plaintiſf died, and a bill of 


revivor was brought, and before the time for anſweri 


was out, or the cauſe revived, the plaintiff moved — 
injunction to ſtay the Lord barten s working the mines, 
having affidavit that ſince the verdict againſt him he had 
trebled the number of workmen, and between that and 
Candlemas would work out the mines; and an injunc- - 
tion was granted, though the cauſe was not revived. 
Ar. Eq. 285. Robinſon v. Ld. Wharton. 


2. What ſhall be @ breach 
puniſhed. 

If there be a ſuit in equity concerning title to a cloſe, and 
thereupon an order is made, that the defendant ſhall ſuffer 
the plaintiff to enjoy the cloſe till, Ec. and notwithſtand- 
ing the defendant upon a title of common puts in his cat- 
tle, this is no breach of the injunction; for the common 
was in queſtion by the bill. Lane 96. Bent's caſe. 

A. obtained judgment againſt B. but was hung up 
from taking out execution for a year and a day by in- 
junction out of Chancery; and the queſtion was, whe- 
ther he could after take out execution without a ſcire 


| facias;, and it was held, that he could not: 1ſt, Be- 


cauſe the Common law court cannot take notice of 
Chancery injunctions. 2dly, Becauſe it had been no 
breach of the injunction to have taken out a writ of exe- 
cution, and to have continued it vuicecomes non miſit 
breve. 1 Salk. 322. Booth and 6 Mod. 288. 
S. C. in B. R. : 
Where a defendant having taken out execution in 


breach of an injunction of the court of Chancery, and 


ſome of the bailiffs who ſerved the execution having, as 
was alleged, found out a place in a wall in the plaintiff's 
houſe that was made up again with bricks, wherein was 
hid 150 L and having taken away the money, and done 
great ſpoil to the plaintiff's goods, it was ordered by 
the Lord Chancellor, that the defendant ſhould make 
good this money to the plaintiff, and ſhould ſatisty all 
other damages which the plaintiff would ſwear he had 
ſuſtained ; and this order was confirmed by the ſucc eed- 


ing Lord Keeper; though it was objected, that the order 


was unreaſonable, - making the plaintiff judge of the 
| + 
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open term, or at any of the ſeals ſave the laſt; and thi- 
clauſe being added, the court needs not to hear the ex- 
ceptions opened, which oftentimes take up too much 
time. 3 Bac. Abr. 177. Gilb. Hit. Chan. 196, 197. 

If the maſter reports the anſwer ſufficient, it is a mo- 
tion of courſe to diſſolve the injunction on the anſwer's 
being reported ſufficient ; but yet the plaintiff may ſhew 
cauſe on the merits; for there are many inſtances where 
the plaintiff*s counſel may think the anſwer not full, and 
yet may be miſtaken, and notwithſtanding this the plain- 
tiff may have good cauſe on the merits for continuance of 
his injunction; and it feems reaſonable that he have liber- 
ty todo it; but this mult be done on notice given to the 
| other fide; he cannot do it when the defendant's counſel 

come to move to diffolve the injunction, on the anſwer's 
being reported ſufficient ; becauſe, as this is a motion 
courſe, the party is not prepared to ſpeak to the merits ; 
have liberty o | 


may 

7. Gilb. Hiſt. Chan. 197. 
plaintiff who hath an injunction dies pending the 
uit, in ſtrictneſs the whole proceedings are abated, and 
the injunction with them; but even in this caſe the 
ſhall not take out execution without ſpecial leave 
the court; he muſt move the court for the plaintiff to 
revive his ſuit within the time limited, or the injunction 
to ſtand diffolved; and as this is never denied, ſo if the 
| fuit is not revived, the party takes out execution. There 
are ſome inſtances where a plaintiff may move to te- 
vive his injunction; but as that rarely happens, ſo it is 
rarely granted, eſpecially where the injunQion hath been 
| before diſſolved : But where a bill is ditmiſſed, the in- 
junQtion and every thing elſe is gone, and execution may 
be taken out the next day. 3 Bac. Abr. 177, 178. Gilb. 
or more learning on this ſubject, ſee 3 Bac. Abr. and 

5 
T, ( Imjuria,) Is a wrong or damage to a man's 
or The law will ſuffer a — injury 
rather than a public evil; and the act of God, or of the 

| law, doth injury to none. 4 
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the laſt ſeal, and the plaintiff ſhall 
n four days, or his injunCtion to ſtand 
ithout further motion; whereas it is not ſo in 


4 


Eflon 50 acras de inlanda 
m. ** This word is often 
in Domeſday. es, who fled 
becland or hereditary lands, divided them _—— to 
the proportion of their eſtates into two forts, inland and 
outland. The inland was that which lay next or moſt 
convenient for the lord's manſion-houſe, as within the 
view thereof, and therefore they kept that part in their 
own hands, for the ſupport of their family, and hoſpi- 
tality. The Normans afterwards called thete lands Terras 
| — 
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dominicales, the demains of the lord's lands: The Ger- 


mans Terras indominicatas : The Feudiſts, Terras carias 
ac intra curtem, Lands appropriated to the court, houſe 
of the lord. See Kemnet's Gloſſary in Inland. 

INLAND BILLS. See Bits or EXCHANGE. 

INLANTAL, INLANTALE, Demeſne or inland, 
to which was oppoſed delantal, land tenanted or outland. 
Cowell, a 

INLEASED, From the French enlaſs, intangled or 
inſnared ; the word we may read in the Champion's 
oath. Co. Inft. 2 par. fol. 247. 

INLEGIARE. When a | 


giet, inde compoat ds ace cle 5 lib. Sr. Leg. 
. I. cap. 11. 

Rax TES, Are thoſe that are admitted to dwell 
jointly with another man, tho? in ſeveral rooms of his 
manſion-houſe, paſſing in and out by one door, and not 
being able to maintain themſelves ; which are inquira- 
ble in a leet. Kitchin, fol. 45. where may be read who 
are are properly inmates, and who not, in the intendment 
of law. Cowell. See CorTaGt. | 


INNAMUM for NAMIUM, A pledge. Innama wn | 


wn. Du 


iantur niſi per communem 
© ANATURALITAS, 


m—_ vocat. inholmes, &f c. | 
INNOTESCIMUS, Letters patent fo called, which 
are always of a charter of feoffment, or ſome other in- 
ſtrument not of record; and fo called from the words in 
the concluſion ; [nneteſcimus per preſentes. An innoteſci- 
mus and vidimus are all ane. See Page's caſe, 5 Rep. 
INNOXIARE, Io clear one of a fault, and make him 
vadio ponat. Leges Ethelredi, cap. 10. Brompton 

INNS AND INNKEEPER Commen — in. 
ſtituted for paſſengers; for the proper Latin word is diver- 
ſerium, becauſe he that lodgeth there is guaſs divertens ſe 
4 via; and therefore if a neighbour who is not a tra- 
veller, as a friend at the requeſt of the inn- keeper 
there, and his goods are ſtolen, he ſhall not have an ac- 
tion, for the words of the writ are, Hoſpitandes homines 

partes, ubi bujuſmodi hoipitia exi tr & in 
e what xg Co. 8 Rep. $ cale. Neither 
ſhall the inn-keeper anſwer for any thing that is out of 
his inn, but only for ſuch things as are infra boſpitium ; 
the words are Eorum bona & catalla infra hoſpitia illa ex- 
iftentia, Cowell, edit. 1727. 


1. I ho may ſet up an inn; who deemed a common inn- 
keeper, and the privileges allowed him by law. 


2. Of the duties enjoined innheepers ; and of 0 com- 
mitted by them in ſelling corrupt commodities, ar at exorbi- 
tant prices, and in refuſing to barbour or entertain gueſts. 
3. In what caſes an innkeeper is chargeable for things 
ſtolen or loſt; who is ſuch a gueſt as may charge an inn- 
keeper ; and in what manner be is to be charged. 


4. Of the innkeeper's remedies againſt his gueſts. 


nf 
Kegi pretium nativitatis ſue reddat, & ita ſe inle- | 


innocent: Si quis furem innoxiare velit unum dretum in | 
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„ that the ſtatute of 5 & 6 Eg. 6. c. 
concerning the licenſing of ale- 
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any other 
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fon, ; 

to have the ſtatute 
4& 5W. 3. cap. 13. for he is not ſuch an hoſpitator 
againſt whom an action lies for refuſing to entertain 2 
. alſo in this caſe lodgets have ſuch an intereſt in 
paſs 

their 


INN 


ing 2nd bartering commodities. Cro. Car. 349. 1 Janes 
437. Marcb 35. S. C. Criſp and Prat. 3 

But where an inn-keeper is a chapman alſo, and buys 
and fells, he may on that account be a bankrupt, tho 
not barely as an inn-keeper, and this has been trequently 
ſeen. 7 Vin. Aör. 57. ; 

For the ſecurity and proteQtion of travellers, inns are 
allowed certain privileges, ſuch as that the horſe and 
goeds of a gueſt cannot be diſtrained, &c. 3 Ba//. 270. 
Co. Lit. 47. 2 Vern. 129. i . 

Alfo the law takes care of the reputation of an inn- 
keeper ; and therefore where in caſe for words the plain- 
tiff declared, that he was of certain ſtables in 
quedam laco vacat Bell-Savage Inn, that he had accommo- 
dation for travellers, and that he got his living by the 
exerciting of that faculty; that the defendant was poſ- 
ſeſſed of another inn, and that a perſon not known in- 
quiring for the Bell-Savage Inn, (whither he was direc- 
ted to ſet up his borſe,) he ſaid theſe words, This is 
Bell-Savage Inn: And at another time he ſaid to another 


perſon, You have nothing to do there, he is broke and 
run away, there is no entertainment tor man or horſe ; 


by reaſon of which words he lott his cuſtomers ; and on 
Nat guilty pleaded, the jury having found for the defen- 
dant as to the firſt words, and as to the laſt for the plain- 
tiff, it was adjudged clearly for the plaintiff; and Hale 
Ch. J. held farther, that if a man keeps an inn, and 
another that lives juſt by him, deſigning to get away his 
cuſtomers, tells a perſon who inquires for ſuch inn, that 
no one lives there, this is actionable; alſo it was ſaid 
by Hale to have been adjudged aQtionable to diſſuade a 
perſon from going to an inn, by telling him the ſmall- 
pon was there. Hill. 25 C 26 Car. 2. Southwell and 
Alam. Raym. 231. S. C. 


2. Of the duties enjained inn-keepers ; and of offences 
committed by them in ſelling corrupt commodities, or at ex- 
arbitant prices, and in refuſing to harboaus or entertain 

The duty of inn-keepers extends chiefly to the enter- 
| K fe of travellers, finding them vic- 
tuals and lodgings, and fecuring the goods and effects of 
their gueſts ; and therefore if one who keeps a common 
inn refuſes either to receive a traveller as a gueſt into his 
houſe, or to find him victuals or lodging, upon his ten- 
dering him a reaſonable price for the fame, he is not only 
liable to render for the injury in an action on 
the caſe, at the ſuit of the party grieved, but alſo may 
be indicted and fined at the ſuit of the King. 9 C. 87. 

158. Bro. Action ſur Caſe 76, 92. 
1 who takes . _ 
ment, muſt ſerve the publick as far as his employment 
goes; an inn-keeper ſhall not only anſwer for 
his own negleQs, but alſo for the neglects of thoſe who 


x Salk. 18. 
But the of an inn-keeper does not extend to the 
r 2 Rol. 
Allo if the gueſt be aſſaulted and beat within the inn, 
ſhall have no action againſt his hoſt ; for the charge of 
hoſt extends to the moveables only, and not the per- 
of the gueſt. 8 Ca. 32. in Cayle's caſe. 1 

If a man comes to a common inn to harbour, and 
deſires that his horſe be put to graſs, and the hoſt put 
him to graſs accordingly, and the horſe is ſtole, the hoſt 
ſhall not be charged; becauſe by law the hoſt is not 


bound to anſwer for any thing out of his inn, but only 


for thoſe things that are infra boſpitium. 8 Co. 32. b. 
Cayle's caſe adjudged. 4 Len. 96. S. P. adjudged. 2 
Brownl. 255. S. P. per cur”. | | 
But if the owner does not require the hoſt to put his 
horſe to graſs, but the hoſt does it of his own head, if 
the horſe be ſtole, he ſhall anſwer for it. 8 Co. 32. 6. 
4 Leon. 96. 2 Brownl. 255. S. P. per cur”. 
Alſo if the hoſt upon the command of the gueſt puts 
the to graſs, and by the voluntary and wilful neg- 
ligence of the hoſt the horſe is ſtole, as if the hoſt vo- 


pon himlelf a publick employ- 


| 26. 


cular perſon. 9 Hen. 53. 
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luntarily leaves open the gates of the cloſe, b. whi.:, 


means the horſe ſtrays out, and fo is ſtole or loſt; an 


action on the caſe hes againſt the hoſt. 
Meſley and Foſfet. 

Innholders are reſtrained from felling at exorbitant 
prices, and may be indicted if they extort any greater or 


1 Real. Abr. 4. 


| larger ſums than thoſe rates and prices that are impoled 


on their commodities. Cartb. 150. Sin. 291. 
And to this purpoſe it is enacted by 2t Fac. 1. cap. 
That all hoſtlers or innholders ſhall ſell their 
horſe-bread and their hay, oats, bcans, peaſe, provender, 
and all kind ot victual both for man and beaſt for reaſo- 
nable gain, having reſpe& to the gain for which the; 


| ſhall be (old in the markets adjoining, without taking any 


thing for litter. And it is further enacted by the ſaid ſta- 
tute, That every hoſtler and inn-keeper dwelling in any 
town or village, being a thorough-fare, and no city, town 


| corporate or market town, wherein any certain baker, 


having been an apprentice to the trade for ſeven years, is 
dwelling, may make within his houſe horſe-bread futh- 
cient, lawful, and of due aſſiſe according to the price of 
grain and corn. And it is further enacted, That it the 
horſe-bread which any of the faid hoſtlers or innholder: 

ſhall make be not ſufficient, lawtul, and of due aſſiſe ac- 
cording to the price of grain and corn as above-faid, or tha: 


if any of them ſhall offend in any thing contrary to this 


act, the juſtices of aſſiſe, juſtices of oyer and terminer, 
juſtices ot peace in every ſhire, liberty or franchiſe with- 
in this realm, ſheriffs in their turns, and ſtewards in 


| their leets may inquire, hear and determine the ſaid 


offences of the ſaid hoſtlers and innholders, who ſhall 
be fined for the firſt offence, according to the quantity 
of the offence: And for the ſecond offence ſhall be im- 
priſoned for one month, and for the third offence ſhall 


| Rand upon the pillory.” 


It an inn-keeper ſell wine or victuals, an ac- 
tion lies againſt him, alſo if his ſervant ſell ſuch corrupt 
wine or victual, an action the caſe lies againſt the maſter, 
though he did not order the ſervant to ſell it to any parti- 
1 Rol. Abr. 95. 

It has been already obſerved, that if one who keeps a 


common inn refule either to receive a traveller as a gueſt 
into his houſe, or to find him viQuals or lodging, upon 


his tendering him a reaſonable price for the fame, he is 
not only liable to render for the injury in an 
action on the caſe, at the ſuit of the party grieved, but 
may allo be indicted and fined at the ſuit of the King. 
Dyer 158. pl. 33. 2 Brownl. 254. 2 Roll. Rep. 345. 
Keliu. 85 Palm. 367. Goab. 346. 1 Salk. 388. Cartb. 
150. S. P. admitted. 

Alfo it is ſaid, that an innkeeper may be compelled by 


the conſtable of the town to receive and entertain a perſon 


act under him, though he ſhould expreſsly caution againit 


as his gueſt. 5 El. 4. 2. b. Dalt. cap. 7. 1 Show. 268. 
Alſo an innkeeper, or a perſon keeping a livery-ſtable, 
is obliged to receive a horſe, tho? the owner does not lodge 
in his houſe; for by taking upon him a publick employ- 
ment, he is obliged to ſerve the publick as far as his em- 


ployment extends. Moor 867. pl. 1229. 


3. In what caſes an innkeeper is chargeable for things 
ſtolen or It; who is ſuch @ gueſi as may charge an inn- 
keeper ; and in what manner be is to be charged. 


Innkeepers are clearly chargeable for the goods of gueſts 


ſtolen or loſt out of their inns, and this is without any 


contract or agreement for that purpoſe ; for the law makes 


them liable in reſpect of the reward, as alſo in reſpe& of 
their being places appointed and allowed by the law, for 


the benefit and ſecurity of traders and travellers. Dyer 


266. 8 Co. 32.4. Poph. 178. Ney 79. Latch 179. 


And this duty and burthen, enjoined innkeepers by law, 
they cannot diſcharge themſelves of, under pretence of 


| ſickneſs, want of underſtanding, abſence from their hou- 


les, Sc. Filz. Hoſtler 5. Bro. Action ſur le caſe 41. 
But if a perſon comes to an innkeeper, and deſires to 


be entertained by him, which the innkeeper refuſes, be- 


cauſe his houſe is already full; whereupon the party ſays, 


he will ſhift among the relt of his gueſts, and there he is 


robbed 
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robbed, the hoſt ſhall not be charged. Bendl. CO. pl. 101. 
153. 1 And. 29. adjudged. FRET i 

It is ſaid in Dyer, that if the hoſt require his gueſt to 
put his goods in ſuch a chamber under lock and key, and 
that then he will warrant their ſafety, or elſe not, and 
notwithſtanding the gueſt ſuffers them to lie in an outer 
court, where they are ſtole, no action lies againſt the 
hoſt ; for they were not loſt thro? the neglect of the hoſt, 
but of the gueſt. Dyer 266. Spencer's caſe. 

If the gueſt is robbed by his ſervant, or by one that 
comes with him, or by one that defires may be lodged 
with him, he ſhall have no action againſt the hoit ; for 
it was the folly of the gueſt to keep ſuch a ſervant or 
company, and there is no default of good cuſtody in the 
hoſt. 8 Co. 33. 4. in Calys caſe. Cro. Eliz. 285. Fitz. 
Hefller 1, 2. S. P. 

t ſeems the hoſt is anſwerable, tho” the gueſt does not 

-quaint him what goods, c. he has. 8 Co. 33. a. 
Hf an hoſt invites one to ſupper, and the night being 


far ſpent, invites him to ſtay all night, if he is after | 


robbed, yet ſhall the hoſt be charged ; for this gueſt 
was no traveller. 2 Brownl. 214. 8 Co. 33. b. 1 Roll. 
Abr. 3. S. P. : 

If a man comes to an inn with a hamper, in which he 
hath ſeveral goods and goes away, leaving this with the 
hoſt, and two days after comes again, but in the mean 
time of his abſence this is ſtole, he ſhall have no action 
againſt the hoſt; for at the time of the ſtealing he was 
not his gueſt, and by the keeping the 


the loſs of it in his abſence. 1 Roll. Abr. 3, 338. Cre. 
Fac. 188. N 126. S. C. adjudged between Folly and 
Clark. : 


c boards or ſo- 
inn, and is robbed, the hoſt ſhall not anſwer 
for it. Latch 127. Hetley 49. 


So if a man upon a ſpecial 
in an 


So if the gueſt deliver the 
other account, he ſhall not be charged if loſt or ſtolen. 
1 Roll. Abr. 3. | 

If a man comes to an inn with a horſe which he rides, 
and leaves it with the hoſt, and goes away from the inn 
for ſeveral days, and in his ablence the horſe is ſtole, 
yet ſhall the hoſt be charged for it, becauſe he had bene- 
fit by the continuance of the horſe with him, inaſmuch 
as he is to be paid for it, and ſo the owner is a ſufficient 
gueſt to maintain an action. 1 Roll. Abr. 3. Moor 877. 
Ni 126. 1 Seit. 388. 

If a man's ſervant, travelling on his maſter's buſineſs, 
comes to an inn with his maſter's horſe, which is there 
ſtole, the maſter may have an action againſt the hoſt, 
becaule the abſolute property is in him. Cre. Fac. 224. 
Telv. 162. Dyer 158. in the margin. Ney 79. 1 Roll. 
Abr. 3. | | 

So Af A. ſends money by his friend, and he is robbed in 
his inn, A. ſhall have the action. Telu. 162. 

If one joint-tenant of goods is robbed, both may have 
the action. Latch 127. Poph. 179. 

The form of the writ is thus: Whereas according to the 
law and cuſtom of our realm of England, innkeepers, who 
keep common inns to entertain men paſſing by the place where 
ſuch inns are, and the gueſts lodging in the ſame, and their 
goods being in thoſe inns without ſubſtrattion to keep night 
and day are bound, ſo that for default of them the innkeep. 

ers or their ſervants damage may not come in any manner to 
ſuch gueſts : Certain malefattors took and led away a cer- 
tain horſe of the price of forty ſhillings of him the ſaid A. 
entertained within the inn of the aforeſaid B. at S. found, 
for default of him the ſaid B. and other wrongs, fc. to the 
great damage, oc. and have, &c. Witneſs, Cc. 

Vor. II. Ne, 94. 


— 


had no benefit, and therefore ſhall not be charged with | 


— * * 


goods to the hoſt upon an- 


| 


| boſpitio, &c. this is well enough 
| that it was commune, elſe it is domus & non hoſpitium. 


| Cro. Car. 271. Cartb. 150. 
the perſon 


| the horſeto £ that he, viz. B. will ſatisfy 
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The writ need not mention that the defendant keeps 
a common inn, for it muſt be ſo intended; for the re- 
cital of the writ is, Innkeepers who keep common inns, Ec. 
and the latter words depend upon the former; but the 
plaintiff ought to count that he kept a common inn. 
. Pak | 
in ſuch an action brought by the maſter for goods 
ſtole from his ſervant, the — the cuſtom that 
inn-keepers ought ſately to keep the goods of their gueſts, 
and all other goods into their inns brought; the cuſtom is 
ſufhciently alledged to maintain the action, notwithſtand- 
ng it was objected, there was no ſuch cuſtom to keep the 
goods of others ſafely. Cro. Fac. 224 Beadle and 
Morris, adjudged. Telv. 162. S. C. 
If in his declaration the plaintiff lays the cuſtom for 
common inns, and then lays that he was hoſpitatus in 
; for it muſt be intended 


Hab. 245. and fee Raft. Ent. 405. Rob. Ent. 22. 
The declaration againſt an innkeeper was thus: Nau 


D. com heſpitat adtunc & ibidem exiſten in flabulum de- 
| liberavit a certain gelding, to be by him ſafely 


kept, at a 
reaſonable rate, and to be by him fafely re-delivered to 


the plaintiff; and after verdict tor the plaintiff, it was 
objected, that for aught appears the horſe was put into 
the defendam''s ſtable without his privity, in which caſe 
he is not bound to take any care of it; for the words 
being Pred” D. com” hoſpitat” exiflen” may as well be 
taken in an ablative as dative caſe: but the court held, 
that the words being indifferent to an ablative or datire 
caſe, they vught to be taken in that caſe which makes 
the declaration good, and therefore gave judgment for 


| the plaintiff, 6 Md. 223. Stanyon and Davis. 1 Salk. 


404. S. C. but not S. P. 
4: Of the innheeper's remedies againſt bis gueſts. 


may detain the perſon of the gueſt who 
eats, or the horſe which eats, till payment, and this he 
may do without any agreement tor that purpoſe; for 
men, that get their hvelihood by entertainment of others, 
cannot annex ſuch diſobliging conditions that they ſhall 
retain the party's property in caſe of non-payment, nor 
make ſuch diſadvan and impudent a 


that they ſhall not be paid; and therefore the law annexes 


ſuch a condition without the expreſs agreement of the 

parties. 39 H. 6. 18. 5 H. 7. 15. 2 Roll. Abr. 85. 
| 1 Salk. 388. May detain 

of his gueſt. 1 Show. 269. 

If A. injuriouſly take away the horſe of B. and put him 

into an inn to be kept, and B. comes and demands bim, 


he ſhall not have him until he is ſatisfied for his meat ; for 


when an innkeeper takes a horſe into his keeping, he is 

not bound to inquire who is the owner of the horſe, which 

he is obliged to keep, let him belong to whom he will, 

and theretore no reaſon that the innkeeper ſhould be obli- 

ged to deliver him till he is ſatisfied. Telu. 67. 3 Bu. 
2 Roll. Ar. 85. Popb. 128, 179. 


| FO hors heck to an innkeeper, and B. promiſes 


that in conſideration that the i will deliver over 
4,3 him for his 
meat, this is a good promiſe; for here is a good conſide- 
ration, inaſmuch as the innkeeper loſes the detainer which 


is a damage, and A regains his horſe, that is to his ad- 
vantage. 


Flutten 101. | 
An innkeeper that detains a horſe for his meat cannot 
uſe him, becauſe he detains him as in the cuſtody of the 
law, and by the detention muſt be in the 
nature of a diſtreſs, which cannot be uſed by the diſtrain- 
er. „, 
By the cu of Landon and 
mit an horſe to an hoſtler, 


whole kingdom. Moor $76. 
ü Roll. Re. 449. 
But if 4. commit 
don, and he eat out 
him ; for all cuſtoms being 
law, are to 


be taken ſtriftly ; and there is no cuſtom of 


London that hath gone ſo far as this caſe, to authoriſe one 
man to ſell and convey the property of another. 2 Roll. 
Abr. $5. 

If © can camel his horſe to an 
put him to 
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where; and allo becauſe they uſe all other gentile exe: - 
ciſes, as may make them more ſerviceable to the King 
in his court. Forteſcue, cap. 49. of theſe there are four 
well known, viz. The Middle-Temple, [nner-Temple, Lin- 
colns-Inns, and Grays-Inn, which with the two Serjeants- 
Inns, and eight Inns of Chancery (as Sir Edward Cote ſays) 


make the moſt famous univerſity for the profeſſion of 


the law only, or of any one human ſcience in the world; 
concerning which fee Dugdale's Origines Furidiciale:. 
Cowell, edit. 1727. 

INNUENDO, (From Janna, to beckon or nod with 
the head) Is a word frequently uſed in writs, declarations 
and pleadings, and the office of it is only to declare and 
aſcertain the perſon or thing which was named or left 
doubtful before; as to ſay, He (innuendo the plaintiff ) 
is a thief, where there was mention before of another 
perſon ; but this :nnuendo mult neither enlarge the ſenſe 
of the words, nor make 2 ſupply, or alter the caſe where 


the words are defective. See Hutton's 


4+ 
Innuendo can't reduce to a particular, that which be- 


fore would bear a more large conſruftion. Per Halt. 


words and 


Comb. 460. The King v. Greep. 

In every innuendo, there muſt be ſomething precedent 
to induce it, ſomething whereby it may be applied, that 
the man meant fo as the innuendo would have him. Per 
Helt. Comb. 460. The King v. Greep cites Hab. 6. 
Miles v. Jaceb. 4 Rep. 17. 

Innuendo may ſerve for an explanation, where there is 
precedent matter, but never for a new charge; it may 


apply what is already expreſſed, but cannot add or en- 


large the importance of it. 2 Salk. 8 gh. ;. 


Z. R. The King v. Greep. See 1 Vin. 


INOPERATIO, Is one of the lawful . ex- 


empt a man from appearing in court. In Leg. H. 1. 


cap. 61. Cauſe gue ad excuſationem ſufficiunt, &c. boc 
eſt, vel infirmitatis, vel domini neceſſitatis, vel contraman- 
dationts, vel regis i tationis, vel inoperationis cauſa, 
that is, on the days in which all pleadings are to ceaſe, or 


in diehus non jaridicis. 


INORDINATUS, Is one who dies inteſtate : Tie 
mentioned in Matt. Weftm. 1246. and in V. Tyrius, lib. 
12. cap. 25. viz. Ordinatus vel inordinatus, quod nos fine 

+ dicimus, obierit. 

. 
priory „ pag. 25. thus, De inpeny & 
conſuetuds talis eft in villa de Eaſt Radban, de omnibus 
terris quæ infra Burgagium tenentur ; viz. Quad ipſe, qui 
vendiderit diflam tenuram alicui, dabit pro exitu ſuo de 
eadem tenura unum denarium, & ſimile pro ingreſſu alte- 


rius. Et prædicti denarii aretro fuerint, 


Ballivus do- 
mini diſtringet pro ei ſdem denariis in eadem tenura. Theſe 
cuſtom are alſo mentioned in the rolls of a 


court there held, about the feaſt of Epiphany, Anno 12 
Ric. 3. Spel | 


. Spelm. 

INPRISIL, Adherents or accomplices. — Sciatis quod 
rerepimus in gratiam noftram Gilbertum Mareſchallum, & 
omnes gui fuerunt impriſii Richardi Mareſchalli—Clauſ. 
18 H. 3. in Brady Hift. Engl. Append. pag. 180. 

INQUEST, (Inguifitie) Is an inquiſition by jurors, 
or 2 jury, which is the moſt uſual trial of all cauſes 
both civil and criminal within this realm ; for cauſes ci- 
vil, after proof is made on either fide, of ſo much as 
each party thinketh good for himſelf; if the doubt be in 


fact, it is referred to the diſcretion of twelve indifferent 


CE” 


men, impanelled by the ſheriff for that purpoſe, and as 
they bring in their verdiQ, ſo judgment th; ſor the 
judge ſaith, the jury findeth the fact thus, and the law 
is thus: For the inqueſt in criminal cauſes, ſee Jury, 


and Smith de Rep. Angl. lib. 2. cap. 19. An ingueſt is 


either ex officio, of office, or at the miſe of the party. 
» pl. cor. lib. 3. c. 12. This word is uſed in the 
ſtatutes of 25 Eg. 3. c. 3. 28 Ed. 3. c. 13. and almoſt 
in all ſtatutes that ſpeak of trials by jurors. Cowell. 
See Jury. By 
INQUIRENDO, ls an authority given to a perſon 
or perſons, to inquire into ſomething for the King's advan- 
tage, which in what caſes it lieth, ſee Reg. Orig. fel. ) 2, 
85, 124, 265, 266, 267. | 


INQUISITION, 
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INQUISITION, Is a manner of ng by way 
of ſearch or examination, and uſed in the King's behalf 
in temporal cauſes and proceſs; in which ſenſe it is 
confounded with office. Staundf. Prerog. 51. This in- 
quiſition is upon an outlawry found, in caſe of treaſon 
and felony committed; upon a fels de ſe, Fc. to intitle 
the King to a forfeiture of lands and goods: And there is 
no ſuch nicety required in an inquiſition as in pleading : 


becauſe an inquiſition is only to inform the court how 


proceſs ſhall iſſue for the King, whoſe title accrues by 
the attainder, and not by the inquiſition; and yet in the 
caſes of the King and a common perſon, inquiſitions have 
been held void for incertainty. Lane 3 

It is ſaid there are two forts of inquiſitions, one to in- 
form the King, the other to veſt an intereit in him; the 
one need not be certain, but the other muſt; and where 
an inquiſition finds ſome parts well, and nothing as to o- 
thers, it may be helped by melius ingui- 2 Salk. 469. 

Inquifition de vita vel membris ſhall be granted tree, 
M. C. 9 H. x c. 26. 

All of the towuſhip of twelve years old, ought to 


come to inquiſitions of the death of a man, St. Marleb. 


82H13 (. 24. | 
5" Shall be ot ſufficient men, c. 
1. c. 11. | | | 

Articles to be inquired of concerning the King's lands, 
extenta manerii, 4 Ed. t. ff. 1. 


St. Weſlm. 1. 3 Ed. 


Inquiſitions and indictments ſhall be taken by twelve 


men who ſhall put their teals ro them, St. Wiftm. 2. 
13 Ed. 1. c. 13. | 


Bondmen may be ſworn of inqueſts for want of free- 
men, St. Exon. 14 Ed. 1. 


Inquiſitions to be taken before the granting liberties, 


St. de Libert. Perguir. 27 Ed. 1. ft. 2. 
Commiſſions ot general inquiry ſhall not be granted, 
4 Ed. 3. . 1. 
* of offices found before eſcheators to be tried 
in the King's Bench, 34 Ed. 3. c. 14. 


| 


Commiſſions to inquire of certain articles ſhall be gran- 


ted to the judges, Wc. 42 Ed. 3. c. 4 | 

Commiſſions ſhall take inqueit by men impanelled by 
the ſheriff, 8 H 6. c. 16. 

Lands ſeiſed into the King's hands upon office found, 
ſhall be let to farm to him that tenders a traverſe, 8 H. 
6. c. 16. 1 H. 8. c. 10. | | 

Offices found before eſcheators ſhall be returned within 
a month, 8 H. 6. c. 16. 18 H. 6. c. 7. | 

No lands ſhall be granted by patent till the King's 
title be found, 18 H. 6. c. 6. 

Juſtices of peace may take an inqueſt, to inquire of the 
concealment of other inque ſts, 3 H. J. c. 1. 

The qualification of commiſſioners to inquite of lands, 
1 H. 8. c. 8. ſed. 1, 2. i 

How inquiſitions ſhall be taken and returned, 1 H. 8. 
c. 8. 

How they ſhall be traverſed, 2 & 3 Ed. 6. c.8. 

Leflces, copyholders, &c. not to lole their intereſt, 
though omitted in an office, 2 & 3 Ed. 6. c. 8. 


The intereſt of ſtrangers laved, though not found by 


the inqueſt, 2 & 3 Ed. 6. c. 8. ſea. 3. 

For ather matters, ſee Cou oN ER, FSCHEATOR. 

INQUISIT ORS, { Igui/itorcs) Are ſheriffs, coroners, 
ſuper viſum corporis, or the like, who have power to in- 
quire into certain caſes. Statute of Marlbridge, cap. 18. 
Briton, fal. 4. and Weſftm. 1. Enguirors or inquifitors are 
included under the name of miniftri. 2 par. Inf. fol. 211. 

INROLLMENT, ( Irrotulaue,) Is the regiſtring, re- 
cording or entring of any lawful ac in the rolls of the 
Chancery, as s recogniſance acknowledged, or a ſtatute, 
or a fine levied, or in the rolls of the Exchequer, King's 
Bench, or Common Pleas, or in the bu/tings of London, 
or by the clerk of the peace in any county, as a ſtatute 
or recogniſance acknowledged, or a deed of purchaſe en- 


rolled. See Weſt. Symbol. part. 2. lit. Fines, ſect. 133. 
and 27 H. 8. c. 16. | 

By ſtat. 27 H. 8. cap. 16. ſect. 1. No lands or heredi- 
taments ſhall paſs whereby any ſtate of inheritance or 
ticchold ſhall be made, or any uſe thereof, by reaſon on- 


other records of the counties. 


ol Lancaſter, or in the Queen's court of 
Cheſter, or before the Queen's juſtice of aſſiſe at C3efter, 


IN R 


ly of any bargain and ſale, except the bargain and faic 
be made by writing indented and inrolled in one of the 
King's courts of record at Weſtminſter, or within the 
county where the lands lie, or betoce the cuſles rotulorunt 
and two juſtices of peace, and the clerk of 
the county, or two of them, whereof the 
peace to be one; and the ſame inrolment to 
within fix months after the date of the writings ; 
cuſtes retulorum, or juſtice of peace and 
the inrolment, where the land exceeds not 
lue of 40 7. 25. viz. 124. to the juſtices, and 124. to 
4 and for the inrolment of ſuch writing wherein 
th compriſed exceeds 40 8. in the 8. 
and the clerk of the peace ſhall inrol REL 


rolls thereof at the end of every ſhall deliver unto 
the rotulorum, 1 


his cuſtody among 
Self. 2. This act ſhall not extend to lands within 


any city, borough or town corporate, wherein the 
' mayors, recorders or other officers, 


have authority 10 
inrol deeds. | 


Stat. 34&3z H. 8. 22. All recoveries, deeds 
inrolled, and releaſes to es and acknow be- 
fore the mayors, recorders or other head officers, as well 


| of the city of Londen as of any other city, borough or 
ton corporate, having power io receive the ſame accor- 


ding to the cuſtoms ot the faid cities, &c. ſhall be of like 
force as they were before the making ot the act 32 H. 8. 
cap. 28. which fre in Leases. 

Stat. 5 Eliz. cap. 26. fef?. 1. All inrolments of wri- 


tings indented, mentioned 27 H. 8. cap. 16. of any 
| bargain and ſale of lands or hereditaments in the coun- 


ties of J and Durham, being made and intolled 
within fix months alter the date in the Queen's court of 


Chancery at Lancaſter, or betore the Queen's juſtice of 


aſſile at Lancaſler, concerning lands within the county 
r at 


concerning lands within the county of Cheſter, or in the 
court of Chancery at Dureſme, or before the juſtice of 


| afliſe at Dureſme, concerning lands within the county of 


the biſhoprick of Dure/me, thall be as good in law as if 
the ſame had been inrolled in any of the Queen's Courts 
at Weſtminſter. 

Sec. 2. This act ſhall not extend to lands within any 
city or town corporate wherein the mayors or other ot- 


| ficers have authority to inrol deeds. 


Stat. 10 Ann. cap. 18. ſect. 3. Wherein any decla- 
ration, avowry, bar or other pleading, any indenture of 
bargain and ſale inrolled ſhall be pleaded with a profert 
in curia, the perfon io pleading may produce, to anſwer 
ſuch profert, as well againit her Majeſty as againſt any 
other perſon, a copy of the inrolment of ſuch bargain 


and ſale; and ſuch copy examined and ſigned by the pro- 


er officer, and proved upon oath to be a true , 
ſhall be of the ſame force as the indentures 2 
and ſale ſhould be of. 

Inrolment of a deed is to no other purpoſe, but that the 
party ſhall not deny it afterwards; but it he wants the 
deed to plead it, and loles it, he ſhall not plead the inrol- 


ment; for he ought to ſhew the deed itſelf ; per Newton; 


rc CO 8 — 2 — 
it can be proved to a jury by cireumſtances, that there 
was ſuch a deed ; for the loſs of a record or deed is not 
the loſs of a man's title, if it can be otherwiſe proved. 
2 Lil. P. R. 68. 

If a deed be inrolled according to the ſtatute 27 H. 
cap. 10. it muſt be in parchment for the ſtrength 
continuance thereof, and not in paper ; 
ſolved in parliament by the judges, in anno 
Lit. 35. 6. 36. 4. 2 Inft. 673. lays, 
imply'd when the inrolment is in any of the King's 
courts of record at J#efiminſler, viz. that the inrolment 
ſhall be in parchment, and that fo it was adjudged, as Mr. 
Plawden cited it, before the lords in parliament, anno 23 
Elia. in the great caſe between Robert and Vernon, which 
Lord Coke lays he heard and obſerved. | 


An 


at the end was a me- 

was inrolled, but no ume 
mentioned when the was done, but plaintiff offered 
to prove by circumſtances, that it was inrolled within the 
ſix months; upon which great debates aroſe ; but a clerk 


being ſent by the court of R. R. to the inrolment-office | 


to know their uſage and cuſtom, as to the inſerting -= 
pon 


11 


J 


given | 
as bei intruſted for 
that purpoſe. 

In caſe of an inrolment for ſafe cuſtody, the deed may 
be ſaid to be recorded ; but where a bargain and ſale is 
incoll'd purſuant to the ſtatute, the inrolment is a recor 
ſo that the copy of it may be read in evidence; per 
Maſter of the Rolls. Note; Afterwards upon a re- 
hearing, an iſſue at law was directed whether ſuch deed 
of uſes was executed ; and upon the trial, a copy of the 
deed was allow'd to be read as evidence on the trial. 
Mich. 1704. 2 Fern. 471. Combes v. . Ibid. 591. 
Cambes v. Dowell, S. C. 

A. in conſideration of to ſtand ſeiſed 
to the uſe . 1 his body, and 
in default . in con- 

i deed was 
covenant 
or whe- 

the other, 
in this caſe, 
needed 

* A R. 
not paſs by 
of 


which 
g FI 
monaſterii, Qc. terrarumgue ſibi adjac 

INSECTATOR, A proſecutor or 


— þ ide pofes furrit infervits. Do Cange. 


cillam 
inſervire tenementa is to them to ſervices. 


INSETENS (Sax) Aninditch. Item ordinaverunt quod 


querlibet acre pro wallis, inſetenis & watergangiis emenda- 
tar pro 40 4727. en 

"INSIDIAE, The ſame with Figilie or Excubie. Fleta, 
lib. 2. cap. 4. par. 3. Infidias autem noffurnas non te- 
_ „ ſed ſingulis noftibus in crepuſculo inſidias aſ- 

„Ec. 

Kids TORE S VIARUM, W or ſuch 
as lie in wait, are words which by the 4 Hen. 4. cap. 2. 
are not to be put in indicments, arraignments, ap- 
peals, &c. 


INSILIUM, It advice, or pernicious counſel.—— | 


ſale was inrolled in Chan- 


— 


< 


of taking the ſecond leaſe, the former is expired. 


1-8 


Rex Danorum Sweanus per inſilium, in curiam & tras.s- 


tionem Normanict comitis. Civitatem Exc infro- 
git, ſpoliavit, Ac. multaque Regi inſilia adverſus Angis: 
dederunt. Sim. Dunelm. ſub anno 1003. whence inſilia- 
ins, an evil counſellor, Filius Regis Zthenulph: cum 
omnibus ſuis conſeliariis imo inſiliariis, tantum facinus per- 

rare aß ſunt, ut Regem @ rens proprio repellerent. 
. Wigor. ſub anno 855. 

INSIMUL COMPU 1 ASSENT, Is a writ or action 
of account which lies not for things certain, but only 
for things uncertain. Bro. Arc. 81. The common de- 
claration an inſimui computaſſent is to ſay, that the 
plaintiff and defendant ſuch a day, year end gies, AC- 


counted together between themſelves of and concerning 
divers ſums of 


money, Sc. 

INSIMUL TENUIT, Is one ſpecies of the writ cal- 

led a formedon. See Fonuznox. | 
INSINUATION, ( Infizuetio,) Is a covert, and cun- 

ning creeping into a man's favour ; mentioned in ſtat. 

21 Hen. J. c. 5. Infenzation of a will is, among the Ci- 

vilians, the firſt production of it, or the leaving it penes 


 regiſirarium, with the regiſter, in order to its probate. 
| Cowell, edit. 1727. 


INSOLVENT. Till of late the Chancery would not 

out an inſolvent truſtee 3 for that he was intruſted 
by the donor; per Eyres J. Comb. 185. Mich. 3 M. 
M. B. R. in cate of Hill v. Milli. 

An inſolvent perſun made executor cannot be put out 


| by the ordinary; lor he is intruſted by the teſtator. | 
| Comb. 185. in caſe of Hill v. Milis. Carth. 457. King 


But Chancery granted an injunction againſt him, not 
to intermeddle with the aſſets any further than to fatisty 
the legacy given to himſelf ; for in equity he is bat a 
truſtee for the other legatees (infants,) and where a truſ- 
tee is inſolvent, the court of Chancery will compel him 
to give ſecurity before he ſhall enter upon the truſt. 
Carth. 458. Mich. 10 V. 3. B. K. 

SOLVENT DEBTORS, relieved, 1 Arn. ft. 1. 
c. 25, 2& 3 Ann. c. 16. 6 Geo. 1. c. 22. 11 Ge. 1. 
c. 21. 2 Geo. 2. c. 20, 22. 21 Geo. 2. c. 31. 28 Geo. 
2. c. 13. 29 Ges. 2. c. 18. 1 Geo. 3. c. 17. 5 Geo. 


c. 41. 
INSPECTION. See Inrancy AND ace, Txiac. 


age's caſe, 5 Rep. 
INSTALLMENT, A ſettlement or ſure placing in; 


as inſtallment into dignities, &c. 20 Car. 2. c. 2. 
INSTANT, (Latin, 


ans,) Is defined by the Log:- 
cians, to be Unum i — in tempore, + A* 
pus, nec pars 1, ad quad tamen partes temporis cop 
— — Io pr gy = 
not be aQually divided, yet in conception it may, and ap- 
ied to ſeveral purpoſes, as if were times. 
hereof ſee in Plowden's Commentaries, Fulmer/lon and 
Stuar”s caſe, where the ſtatute of 31 Hen. 8. is expound- 
ed concerning an abbot's letting of lands, &c. and there it 
is debated, that when the termor takes the ſecond leaſe, 
he ſurrenders his former term; and fo at the ſame inſlant 
And 
in the caſe between Petit and Hales, he who kills himſelf 
commits not felony till he be dead, and when dead he is 
not in being, ſo as to be termed a felon ; but he is ſo ad- 
judged in law infants, at the very inffant of the fact 
doing ; and there are many other cauſes in law where the 
inflant time, that is not dividable in nature, in the con- 
fideration of the mind is divided. Cowell. 
An inſtant is not to be conſidered in law as in logick as 
882 parcel of time; but in our law 
de 


ngs which are to be done in an inſtant, have in confi- 
ration of law a priority of time in them; as leſſee 
makes a leaſe for years, they both furrender 
in reverſion, though *tis made in an inſtant, 


for life 
to him 
yet it ſhall be underſtood * 

| e 
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the ſurrender of the leſſee for years to tenant for life, and 
then the \urrender ot tenant for life. Arg. Mich. 32 E. 
B. R. 3 Le. 247. Co. Lit. 185. 5. S. P. in caſe of a deviſe 
by one joint tenant of his part; for no deviſe can take 
effect but by the death of the deviſor, and by his death 
all the land comes immediately to his companion; and 
there takes notice, that Littleton by the words poſt mortem 
& pcr mortem (/. 287.) though they jump at one inſtant, 
yet alloweth priority of time in an inſtant, which he 
_ dillinguiſhes by per & poff, and ſays, that the reaſon of 
the priority is, becauſe this fur vivor claims by the firſt 
feoffor. And in ſeveral caſes a difference is allowed in 
our law in an inſtant, as per mortem & poſt mortem, &c. 
Arg. Show. 415. in caſe of The Ling v. Dr. Birch and 
the Biſhop of London. 

So, de viſe of a term to his fon, and that his wife ſhall 


have it during the minority of his ſon; this ſhall be con- 


ftrued tirit a deviſe to the wife, and after to the ſon 
when he comes of age, Fin. Law 18. a. 

So where a man grants his reverſion of land to J. and 
by the fame deed grants a rent out of it to B. and delivers 


ine dec to both at one and the ſame time; this ſhall | 


enure as to the rent firſt. Ibid. | 

INSTAURUM, I, uſed in deeds for a ſtock of cattle. 
Iten manerium 1 _ pratum. Mon. Angl. 1 

t. t. 548. b. We rcad alſo in the ſame ſenſe faurum, 
2 properly young beaſts, fore or breed. 
Et de inſtauramento tria jumenta, i. e. three ſtore cattle. 
Paroch. Antiq. p. 288. [Inſlaurum was | uſed 
for the whole ſtock upon a 
pioughs and all other implements of huſbandry.—— I- 
guirere debet de inſluurs in quolibet manerio exi, 1 
Ib. 2. c. 72. ſect. 7. So inffaurum eccleſie 
the books, plate, veſtments and other utenſils belonging 
to a church, by the ſynod of Exeter, Anno 1287. can. 12, 
44, 53- So terre inſlaurata was land ready ſtocked or 
turnithed with all things neceſſary to carry on the uſe or 
occupation of a farm. As in the Magna Charta of King 
Jabn, Anno 1215. Et reddat beredi, cum ad plenam æta- 
tem venerit, terram ſuam inſtauratam de carucis & omnibus 
aliis rebus. I atis in our hiſtorians and MS. is taken 
in the ſame ſenſe as inſtaurum. Cowell, edit. 1727. 

INSTIRPARE, To plant or eſtabliſh: Non | 
eſt gentem externam & turbidant inſtirpare. Brompton, 

3 
PENSLITUTION, ( Inflitutis) Is, when the biſhop 
ſays to a clerk who is preſented to a benefice, Iuſtitus te 
rectarem !alis eceliſiæ cum cura animarum, & accipe curam 
tuam Y mea. Every rectory conſiſts of a ſpirituality and 
temfporalily. As io the ſpirituality, viz. Cura animarum, 
hc is a complete parion by inſlitution. But as to the tem- 
þoraltties, as glebe-land, Sc. he has no frank-tenement 

therein till induction. Co. 4 Rep. Digby's caſe. The 

tirſt beginning of inſtitutions to benefices was in a national 
iynud beld at We/tminſler by John de Crema, the pope's 
legate, Anno 1124. which ſee in Selden's Hiſtory of Tithes, 
pug. 375- See BENEFICE. 


INSUPER, Is a word ufed by Auditors in their ac- 


| counts in the Exchequer, when they ſay ſo much remains 
inſuper to tuch an account, that is, ſo much remains due 
upon ſuch account. Stat. 21 Fac cap. 2. 

INSURANCE or ASSURANCE, Siygnifes a ſecurity 
given, in conſideration of a ſum of money paid in hand 
of ſo much per cen. to an aſſurer or inſurer, to indem- 
nify the intured from ſuch loſſes as ſhall be ſpecified in 


the policy or inſtrument of aſſurance, ſubſcribed by the 
inſurer or inſurers for that purpoſe. Dict. Tr. and Com. | 


135. Savary's Di. tit. Aſurance and Police d' Aſſurance. 
It is cor.ceives by Suctomus, that Claudius Cæ ſar was 
the fieſt who brought in this cuſtom of aſſurance ; by 
which the danger and adventure of voyages is divided, 
iepaired and horne by many perſons, who for a certain 
zum, by ike Sparrards called prem:s, aſſure ſhips or goods, 
or bath, or a proportion, according as the policy is. 
Mallay, b. 2. c. 7. ſect. 1. Malyne's Lex Mercatoria, 
ed. 1686. f. 104. 
Mr. Savary, in his Didtionaire de Commerce, tit. Afſu- 
rancr, thinks this cuſtom was firſt introduced by the Jews 
Var. II. No. 9s. | 


farm. Cattle, waggons, | 


me. Fleta, 
is uſed for | 


2 —} 


PP — 


Lombardy, 


in the year 1182. but whoever was the firſt contriver ot 
original inventer of this uſeful branch of buſineſs, it has 
deen for many ages practiſed in this kin | 

poſed to have been introduced here by ſome 


outward, and until the ſame adventure ſhall 
ſuch a port ; or upon goods laden or to be laden home- 
ward in fuch a ſhip, till the adventure ſhall likewiſe 
landed; in, with liberty 


I! 


7 
; 


gard there ſeldom happens a voyage but ſomewhat is 
miſſing or loſt, the premium commonly runs higher than 
for merchandize. 

Aſſurances may be made on goods ſent by land, fo 
likewiſe on hoys and the like, and nidy be made on the 
heads of men; as if a man is going for the Sireights, 

is in fome fear that he may be taken by the 
urkifþ pirates, and ſo made 4 flave, for the re- 
of whom a ranſom muſt be paid, he may ad- 


upon a policy of aſſurance; 
ranſom that is ſecured to be paid on the policy. 


* 


The policies now- a- days are fo large, that 
thoſe curious queſtions that former ages, and the Civi- 
lians according to the lau marine, nay and the Common 
lawyets too, have converted, are now out of date. Scarce 


any misfortune that can happen, or proviſion to be made, 


but the ſame is provided tor in the policies that are now 
uſed ; for they inſure againſt heaven and earth, ſtreſs of 
weather, ſtorms, ene mies, pirates, rovers, c. or what- 
ſoe ver detriment ſhall happen or come to the thing inſu- 
red, Sc. Molloy, 5. 2. c. 7. ed. 7. | | 


1. Statutes concerning inſurance. 
2. What ſhall be deemed baratry and deviation ; and of 


| charging and diſcharging the inſurer thereon. 


the conſlrufion of policies, baving the 1 ® 
2 * 


1. Statutes concerning inſurance. 


Stat. 6 Geo. 1. cap. 18. fe. 1. It 
two charters, 


for his Majeſty by 
n 
aſſurance company, ſhall be each a ſeparate 
litick and corporate for the aſſurance of ſhips 
chandizes at fea, or going for lending 
upon bottomry. And the faid corporations 

to chooſe their governors, directors and 
ers; and the s and directors conti 
their offices for three years; and in caſe of 
3 ſhall be preſcribed in 
4 


4 
F 


and 


7 


45 


: 


1 
> 
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ters; and each of the ſaid corporations ſhall be capable 
in law to purchaſe lands not exceeding 1000 J. per ann. 
Siek. 4. Each of the two corporations ſhall be obli- 

| money to be provided, 
juſt demands tor loſſes, 


or neglect, the par 


e. in any of his Majeſty's courts of record at Weſimin- | 


fer, in which the plaintiffs may 
C 


orporation is indebted to them in the monies demanded, 
ſe ſuch 


and have not paid the ſame according to this act. 

Fact. 6. This corporation in generalcourts may raile 
capital ſtocks, either by taking ſublcriptions of particular 
perſons, or by cal! of money from their members, or by 
fuch other ways, as to ſuch general courts ſhall ſeem 
expedient ; and all ſubſcribers ſhall have a ſhare in the 
capital ſtock, and ſhall be admitted members; but no 
perſon ſhall be intitled to any greater ſhare in the ſtock 
than the money which they ſhall have paid. 

SA. 7. | 
general courts to call in from their members any farther 
| tums as ſhall be judged neceſſary; and in caſe any mem- 
ber ſhall refuſe to pay his ſhare at the time appointed by 
notice in the Gazette, and upon the Royal Exchange, 
the corporation may not 22 ſtop the dividends pay able 
to ſuch member, but alſo ſtop the transfers of the ſhares 
of ſuch defaulter, and charge him with intereſt at 8 J. per 
cent. per annum. and it the principal and intereſt ſhall be 
unpaid three months, the corporations, or their courts 
of directors, may authorize perſons to ſell ſo much of 
the ſtock of ſuch defaulter as will ſatisfy the ſame; and 
the money fo called in ſhall be deemed capital ſtock. 
Nevertheleſs the corporations in a court, may 
cauſe any ſums called in to be divided amongſt the then 
members, and the ſhares in the capital ſtock ſhall be pro- 


. 


they ſhall think fie, fo 


as the principal ſhall not exceed 
the principal monies then owing to them on ſuch 
me ſecurities; and ſuch bonds ſhall not be charge- 
able with ſtamp duties. 
Set. . be tranſ- 


The ſhares in the capital ſtock ſhall 
ferrable and deviſable ; and their bonds ſhall be 
ble and recoverable as his Majeſty by the charters 
preſcribe z and the capital ſtock ſhall be adjudged a per- 
ſonal and not a real eſtate, and ſhall go to the execu- 
tors, and not to the heir. 

Sed. 10. The ſtock ſhall be exempted from 


» 


and no governor, director or other officer of the corpo- | 


_ rations, ſhall for that cauſe be diſabled from being a mem- 


ber of parliament, nor in reſpe& of ſuch ſhare be liable | 


to be a bankrupt ; and no ſtock in the corporations ſhall 


be ſubje& to foreign attachment by the cuſtom of Lan- | 


dan or otherwiſe. 3 : 
Seck. 11. His Majefly by the faid charters may grant 
to each of the corporations power to make by-laws, and 


for aſſuring ſhips or merchandizes at ſea, or for lending 
money upon bottomry, ſhall be reſtrained from under- 
writing any policies, or making any contracts for aſſu- 
rance of ſhips or merchandizes at fea, or going to ſea, 
or for lending money by way of And if 

corporation, or perſons acting in ſuch partnerſhip (other 
than one of the two corporations to be eſtabliſhed) ſhall 
underwrite any ſuch policy, or make ſuch contract for 
aſſurance of ſhips, c. or agree to take any premium for 
ſuch policies, every ſuch policy ſhall be void, and every 
policy fo underwritten ſhall be forfeited, and may be re- 
covered, one moiety to the uſe of the Crown, the other 


to the perſon who ſhall ſue for the ſame in any court of | 


record at Weſtminſter ;, and if any corporation, or perſons 
acting in ſuch partnerſhip, agree to lend money by way 


The corporations ſhall have power in their | 


— 


— 


9 2 ** 
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— 


—— 
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dy letters patent under the 


and for the Eaft-India company, to lend on the botto 


— 


ration, ſhall in his own name 


| which a credit of loan ſhall be 
ſuch farther powers relating to the aſſurance of ſhips, c. 


or lending money upon bottomry, as to him ſhall ſeem | 
meet. ; : 
$:4. 12. All other corporations, and all partnerſhips 


I-80 S. 


of hottomry contrary to this act, the ſecuuy ini He 
void, and ſuch agreement ſhall be adjudged an uturious con - 
tract: Nevertheleſs any particular perſon thall be at libher- 
ty to underwrite policies, or may lend money by way of 
bottomry, fo as the ſame be not on the account or riſque 
of a corporation, or of perſons acting in parrnerſhip. 

Sect. 13. If any perſon ſhall torge the common teal of 
either of the corporations, or counterfeit or alter any po- 
liey or obligation under the common teal, o- ſhall otfe f 
to diſpoſe of or pay away any ſuch counterfeited or alter- 


| ed policy, c. knowing the ſame to be ſuch; or ſhall de- 


mand the money therein contained of either of the corpu- 
rations, knowing ſuch policy, &c. to be counterteited, 
Fe. with intent to defraud the corporation, or any other 
perſon ; ſuch offender ling convicted ſhall be guilty of 
felony without benefit of clergy. | : 
Sect. 14. No perſon ſhall be capable of being elected 
governor, ſub - governor, deputy-puvernor or director, of 


either of the ſaid corporations, during tlie time he ſhall 


be governor, &c. of the other corporation ; and if anv 
governor, Sc. or member ot either of the laid cor pora- 
tions, having any ſhare in the capital dal flock of that corpo- 
ame, or in the name of any o- 
ther, purchaſe any ſhare in the ſtock of the other corpo- 
py ip _ — ſhall be forfeited, one moie- 
ty to the ule of his Majeſty, the other to the proſecut 
to be recovered as before mentioned. — 
Secd. 15. Upon three years notice to be printed in the 
Gazette, and affixed upon the Royal Exchange, by au- 
thoruy of parliament, at any time within 31 years, to be 
reckoned from the dates of the two charters, and upon 
— . — an to the corporations of the ſum of 
0,000 , hic e corporations were to pay to his Ma- 
jeſty without intereſt, the corporations ſhall ceaſe ; and any 
vote of the houſe of commons, ſignified by the ſpeaker in 
writing, to be inſerted in the Gazette, and aſſixed on the 
= 4 - « ag Ayes ce ſufficient notice. 
. 16 ler expiration of 31 years, his Ma- 
jeſty ſhall judge the farther continuance of the ſaid cor- 


to be hurtful to the publick, it ſhall be lawful, 


; Great ſeal, to make void the 
ſame corporations; and the fame ſhall become void ac- 
cordingly, without any inquiſition, ſcire facias, Qc. 

Sed. 17. In caſe the corporations ſhall be redeemed 
within 31 years, or be revoked by letters patent after 31 
years, the ſame corporations, or any corporation with Ike 
powers, &c. ſhall not be grantable again. 

See. 26. It ſhall be lawful for the South- Sea c n 


» 
m 

of any ſhip, and on the goods on board any ſhip. ir 

ſervice of the ſaid companies reſpe 8 p, in the 


to any captai 
or other perſons employed in the ſervice of of + — 


panies, any money by way of | * * 
E 


Seck. 29. If any governor or member of either of the 
corporations ſhall, on account of the ſaid corporations, 
lend to his Majeſty money by way of loan or anticipation, 
on any part of the revenues, other than ſuch funds on 

granted b liament 
the ſaid governors, &c. or other members — to 
ſuch loan, being convicted thereof, ſhall forfeit treble the 
value of the ſums fo lent ; one fitth part to the intormer, 
to be recovered in any court of record at Weſtminſter by 
action of debt, Oc. and the reſidue to be diſpoſed of to 
publick uſes, as ſhall be directed by parliament. 

Stat. 7 Geo. 1. cap. 15. ſef?. 26. The corporation called 
The London aſſurance having paid into the Exchequer 
111,2504. in part of 300, oo0 J. and having covenanted 
to pay 38,750 “. farther part thereof in three months ; 
and the corporation called The Royal Exchange aſſurance 
2 oo om fire, having done the like, the 
reſidue of t ums amounti ther to 30c,o00 J. 
* ng toge 30©,000 / 

Stat. 8 Geo. 1. cap. 15. ſet. 25. Where the Royal 
Exchange aſſurance, and the Lenden aſſurance, are fub- 
ject to pay double damages beſides coſts, the plaintift 
ſhall recover againſt them only ſingle damages and coſts. 


Stat, 
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Stat. 11 Geo. 1. cap. 30. ect. 43. On all actions of 
debt againſt either of the corporations called Ihe Royal 
Exchange aſſurance, and the Landen aſſurance, upon any 
policies under the common ſeal for the affuring of any 
thip or merchandizes at lea, or going to ſea, it ſhall be 
Iawtul for the ſaid corporations to plead generally, that 
they owe nothing to the plaintiff; and in all actions of 
covenant againſt either of the ſaid corporations upon any 
policy under the common ſeal for the aſſuring any ſhip 
or merchandizes at fea, or going to ſea, it ſhall be law- 
jul tor each of the corporations to plead generally, that 
they have not broke the covenant in ſuch policy contain- 


ed; and if thereupon iſſue be joined, it ſhall be lawful | 


for the jury to give ſuch part only of the ſum demanded, 
if it be an action of debt, or ſo much in damage, if it be 
an action of covenant, as it ſhall appear upon the evidence 
that the plaintiff ought in juſtice to have. 

Sec. 44. When any veſſel or merchandizes ſhall be 
inſured, a policy duly ftamped ſhall be iſſued or made out 
within three days at fartheſt; and the inſurer neglecting 
to make out ſuch policy ſhall torfeit 100 /. to be recovered 
and divided as other penalties may be by the laws relating 
to the ſtamp duties; and all promiſſory notes for aſſuran- 
ces of ſhips or merchandizes at ſea, are declared void. 


Stat. 19 Geo. 2. cap. 37. ſet. 1. No aſſurance ball be | 


made by any perſon or bodies corporate on any ſhip be- 
Longing to his Majeſty or any of his ſubjeQs, or on any 
goods on board any ſuch ſhip, intereſt or no intereſt, ot 
without further proof of intereſt than the policy, or by 
way of gaming or wagering, or without benefit of ſalvage 
to the aſſurer; and every tuch aſſurance ſhall be void. 

Sect. 2. Aſſurance on private ſhips ol war, fitted out by 
bis Majoſty's ſubjeQs ſolely to cruize againit his enemies, 
may be made by or for the owners, inte reſt or no intereſt, 
free of average, and without benefit of falvage to the 
aſſurer. 

Sec. 3. Any merchandizes 
in Europe or America, in the 
Spain or Portugal, may be 
this act had not been made. 
Seck. 4. It ſhall not be lawful to make re · aſſurance, 
unleſs the aſſurer be inſolvent, become bankrupt, or die; 
in either of which caſes ſuch aſſurer, his executors, ad- 
miniſtrators or aſſigns, may make re- aſſurance, to the 
amount of the ſum before by him aſſured ; provided it be 
expreſſed in the policy to be a re- aſſurance. 

edi. 6. In all actions brought by the aſſured upon any 
policy of aſſurance, the plaintiff or his agent ſhall, within 
fiftcen days atter he is required fo to do in writing by the 
defendant or kis agent, declare in writing what ſum he hath 
aſſured in the whole, and what fums he hath borrowed, 
tur the voyage or any part of the voyage in queſtion. 


or effects from any ports 
ſſeſſion of the Crowns of 
red in fuch manner as if 


Sect. 7. It ſhall be lawful for any perſon ur body cor- 


porate, lued on any policy of aſſurance, to bring into 
court any ſum of money; and if any ſuch plainuff refuſe 
to accept ſuch ſum with coſts to be taxed in diſcharge of 
iuch action, and afterwards proceed to trial, and the jury 
aſſels rut damages exceeding the ſum brought into court, 


tuch plaintiff ſhall pay to ſuch defendant coſts to be tax- 
ed, See B3TTOMRY. . | 


charging and diſcharging the inſurer thereon. 


Paratry is when the maſter of a ſhip, or the mariners 


cheat the owners or inſurers, whether by running away 


with the ſhip, ſinking her, deſerting her, or 

the cargo. Didi. Tr. and Com. 214. 

Paratry of the mariners is a diſeaſe ſo epidemical on 
ſhipboard, that it is very rare for a maſter, be his induſtry 
never ſo great, to prevent it; a ſpan of villainy on ſhip- 
board ſoon ſpreads out to a cloud, for no other cauſe but 
that of the circular encouragement that one knaviſh ma- 
riner gives another. However the law does in ſuch cafes 
impute offences and faults commined by them to the 
negligence of the maſter; and were it otherwiſe, the 
merchant would be in a very dangerous condition. 1 he 
reaſons why he ought io be reſponſible are, that the 


words in the policy, it is ſuffici 
2. What flal! be deemed baratry and deviation; and of | words in the policy, it is ſufficient. Now 


:- NI 

mariners are of his own chuſing, and under his corre: - 
tion and government, and know no other ſuperior. on 
thipboard but himſelf; and if they are faulty, he may 
correct and puniſn them, and juſtify the ſame by law: 
And likewite, if the fa& is apparently proved againſt 
_ may 2 _— - of their wages. Molloy, 
1. . 13. cites Kol . 0 
is 7 K Hen v, gad 3 

And therefore, in all caſes whereſoever the merchant 
loads abroad any goods or merchandize, if they be loſt, 
imbezzled, or any other way damm ſied, he muſt be re- 
ſponſible for them; for the very lading them abroad 
makes him liable, and that as well by the Common law 
as the law marine. alley, b. 1. c. 3. ſe. 14. cites t 
Vern. 190, 238. 1 Med. 85. 2 Lev. 69. 

Nay, if his mariners go with the ſhip-boat to the quay 
or wharf to fetch goods on ſhipboard, if once they have 


taken charge of them, the maſter becomes immediately 
_ reſponſible, if they ſteal, loſe, damnify or imbezzle them. 


Molloy, 6. 1. c. 3. ſed. 15. 

Where a ſhip is intured againſt the baratry of the maſ- 
ter, c. in an action brought thereupon, the jury found 
that the ſhip was loſt by the fraud and negligence of the 
maſter : The court held, that if the maſter run awa 


damages isfortunes; which ſhould to the 
prejudice and damage of the faid ſhip; the breach 
aſſigned was, that the fhip, in the ſaid voyage, per frau- 
dem & negligentiam magiſiri navis pr dict depreſſa & 
ſubverſa fuit, & totalitey perdita & amiſſa fuit, & nullius 
valoris devenit. This, he infiſted, was not within the 
meaning of the word baratry ; but the breach ſhould have 
been expreſs, that the ſhip was loſt by the baratry of the 
maſter. Befides, the owner of the goods has a remedy a- 
gainſt the owners of the ſhip, for any prejudice he receives 
by the fraud or neglect of the maſter; and therefore, 
ow - ms —— the inſurer ſhould be liable. Be- 
es, if the wor y ſhould import fraud, yet it does 
not import 2 fact here alleged A — 
ſhip was loft by the fraud or negle& of the maſter. But 
the court was unanimoufly of opinion, that there was no 
occaſron to aver the fact in the very words of the policy; 
but if the fact alleged came with the meaning of the 
baratry im- 
ports fraud, Du Freſne Gleſſar. verbo Barataria, fraus, 
dolus, ) and he that commits a fraud may rly be faid 
to be guilty of a negleQ, via. of his duty. ry of a 
maſter is not to be confined to the maſter's running a- 
way with the ſhip ; and the general words of the policy 
ought to be conſtrued to extend to loſſes of the like na- 
ture as thoſe mentioned before. Now loſſes arifing from 
— — are of the ſame nature as if he 
ad run away with t ip, ſuppoſing baratry was to be 
confined to that which 92 becauſe it imports any 
fraud. And the judgment was affirmed, April 27, 
_ Raym. 1349. Knight v. Cambridge. Stran. 
pd 
The ſhip the Gotbic Lyon being advertiſed to be going 
to Marſeilles, goods were ſhipt on board her on behalf of 
the plaintiff, and a bill of lading figned by the maſter 
whereby he undertakes to go & droite route à Mar eilles, and 
ot 


the 
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the defendant under-wrote a policy from Falmouth (where 
the goods were taken in) to Marjeiiles. Before the ſhip 
departed from the port of London, another advertiſement 
was publiſhed for goods to Genoa, Leghorn and Naples; 
and the plaintiff's agent was told, it was intended to go 10 
thoſe ports firſt, and then to come back to Marſeilles - 
But he inſiſted that his bargain was to go firſt, of direct- 
Iy to Marſeilles, and he would not conſent to let her paſs 
by Marſeilles, or alter his infurance. The ſhip however 
did paſs by Marſeilles, and after delivering her cargo at 
the other ſet out on her return fer /iarſeilles with 
the plaintiffs goods ; but in her voyage thither, was blown 
up in an engagement with a Spaniſh ſhip. And in an ac- 
tion upon the policy, the breach was aſſigned of a loſs by 
the baratry of the maſter. And the plaiatiff infiited, that 
any fraud or malverſation of the maſter was within the 
meaning of the word baratry. Du Freſne terms it dolus qui 
fit in contractibur; and ſo do all the dictionaries, as Flori 
lialian Dictionary verbo Baratria, Minſbeu, Furetier, &c. 
And in the caſes of Knight and Cambridge (the preceding 
caſe) and Knight and Dodd, where the loſs was laid to 
be per fraudem of the maſter, the court held it a good al- 
fignment of a breach, there being the word baratry in the 
policy. The defendant's counſel infiſted, this was no 
more than a deviation, in which caſe the inſurer was diſ- 
charged, and the plaintiff's remedy is againſt the owners 
or maſter. That this cannot be called a crime in the 
maſter, when he is acting all the while for the benefit of 
| his owners. The Chief Juſtice in his direction to the 
jury told them, this being againſt the expreſs agreement 
to go firſt to Marſeilles, leemed to be more than a com- 
mon deviation, being a formed deſign to deceive the con- 


held 
their 


to be 


And the Chief Juſtice anſwering, no, 
defendant. And now a new trial being 
caſe was argued; and all the court was of opinion that 
the verdict was right. For the maſter has acted 
tent with his duty 10 his owners, and the plaintiff” 
knew of the intended alteration before 
put on board, and might have refuſed to 
have altered the inſurance. To make it 
mult be fomething of a criminal nature, as 
breach of contra; and that here the breach being 
ned only on the baratry, was not ſupported 
>. oe 80 the defendant had judgment. Stran. 1173- 
16 Ges. 2. Stamma v. Brown. 

The inſurance was from Carolina to Liſbon, and at and 
from thence to Briſtol - It appeared the captain had taken 
in falt, which he was to deliver at Falmouth before he 
went to Briſtol; but the ſhip was taken in the direct 
road to both, and before ſhe came to the point whefe ſhe 
would turn off to Faimouth. And it was held the inſurer 
was liable ; for it is but an intention to deviate, and that 
was held not ſufficient to diſcharge the under-writer. In 


the cafe of Carter v. The Royal Exchange Aſſurance Com- 
where inſurance was from Honduras to 

and a conſignment to Amſterdam ; a loſs happened before 

ſhe came to the dividing point between the two voyages, 

which the infurers were held to pay for. Stran. 1249. 

19 Geo. 2. Foſter v. M ilnor. 

The ſhip Mediterranean went out in the merchants 
ſervice with a letter of marque, and being bound from 
Briſtol to Newfoundland was inſured by the defendant. 
In her voyage ſhe took a prize, and returned with it to 
Briſtol, and received back a proportional part of the pre- 
mium. Then another policy was made, and the ſhip ſet 
out with expreſs orders from the owners, that if they 
took another prize they ſhould put ſome hands on board 

fuch prize, and ſend her to Briſtol ; but the ſhip in queſ- 
tion ſhould proceed with the merchants goods. Another 
prize was taken in the due courſe of the voyage, and 
the captain gave orders to ſome of the crew to carry the 


| 


* 


9 


— 


to order them out. 


in the policy. So that the plainti 


18 
prize to Briſt.l, and deſigned to go on to Veu/ v , 
but the crew oppoſed him, and inſiſted he ſhould go Lack, 
though he acquainted them with the orders; upon wich 
he was forced to ſubmit, and in his return his own th: 
was taken, but the prize got in ſafe. And now in an ac- 
tion againſt the inſurers it was inſiſted, that this was fuch 
a deviation as diſcharged them. But the court and jury 
held, that this was excuſed by the force upon the matter, 
which he could not reſiſt; and therefore fell within th: 


| excule of neceſſity, which had always been allowed. The 


plaintiff's counſel would have made baratry of it, but the 
Chief I. thought it did not amount to that, as the ſhip 
was not run away with in order to defraud the owners. 
So the plaintiff had a verdi& for the ſum inſured. Stran 
1264. 2 Geo. 2. Elton v. Brogden. 

Cale upon a policy which was to inſure the Milliam 
Galley in a voyage from Bremen to the port of Landon. 
warranted to depart with convoy: The caſe was the ga!- 
ley ſet fail from Bremen under convoy of a Dutch man o 
war to the A, where they were joined with two other 
Dutch men of war, and ſeveral Dutch and Engliſh mer- 
chant-ſhips; whence they failed to the Texel, where tney 
found a ſquadron of Engliſh men of war and an admiral : 
After a ſtay uf nine weeks they ſet out from the Texel, 
and the galley was ſeparated in 2 ſtorm, and taken by a 
French privateer, taken again by a Dutch privateer, and 
paid 80 J. falvage. And it was ruled by Hole Ch. J. 


that the voyage ought to be according to utage, and 


that their going to the £16, though in fact out of the 
way, was no deviation; for till the year 1703, there 
was no convoy for ſhips directly from Bremen to Lon- 
den: And the plaintiff had a verdict. 2 Salk. 445. Feb. 


is diſcharged from the time of the 
Shower 129. Kemp and Andrews. 


2 Salk. 444. 
Of the "I . 1 ths ad = 
Po 


from G to London with a warranty to d part 
with convoy from Fleckery. In Fuly 1744, he hp ta ied 
from Gottenburgh to Fleckery, and there the + ited for 
convoy two months. On the 21ſt of September at nine 
in the morning three men of war, who had an hun-. ed 
ſhips in convoy, ſtood off Fleckery and made a ſignal tor 
the ſhips there to come out, and likewiſe ſent in a yaw! 
There were fourteen ſhips waiting, 
and the Jabs and Fane got out by twelve o'clock, and 
one of the ficſt, the convoy having failed gently on, and 
being two leagues a-head. It was a hard gale, and by fix 


in the afternoon came up with the fleet, but could not 


get to either of the men of war for ſailing orders, on ac- 
count of the gale of wind. It was ſtormy all night, and 


at day- break the ſhip in queſtion was in the midſt of the 


fleet, but the weather was ſo bad that no boat could be 
ſent for ſailing orders. A French privateer had failed a- 
mongſt them all night, and the 22d, it being foggy, attac- 


| ked the John and Fane about two, who kept a running 


fight till dark, which was renewed the next morning, 
when ſhe was taken. For the defendant it was inſiſted, 
that the ſhip was not under convoy, nor is ever conſidered 
ſo till they have received ſailing orders; and if the wea- 
ther would not permit the captain to get them, he ſhould 
have gone back. But the Ch. J. and jury were both of opi- 
nion, that as the captain had done every thing in his pow- 


er, it was a departing with the convoy; and theſe agree- 


mus are never confined to preciſe words; as in the caſe 
eparting with convoy from London, where the place 
of rendezvous is Spithead; a loſs in going thither is with- 
recovered. Stran. 

1250. 19 Geo. 2. Viflerin v. Cleeve. 
On an inſurance from London to Gibraltar, warranted 


| to depart with convoy, it appeared there was 2 convoy 


appointed 


i 


a 
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to convoy in the Downs. 2 Salt. 443. Mich. 4 l. 
& AM. in B. R. Lethulier's caſe. 


The words warranted to depart with convoy have been 
reſolved to import, by the uſage of merchants, a con- 


tinuance with that convoy as long as may be. Luc. 
. 287. | 
Abu — food a8 law upon a policy of inſu- 
rance of a ſhip, and againſt the baratry of the maſter, 
which was aſſigned in the declaration, brought his bill in 
Chancery to be relieved; and moved for an injunction; 
charging, that one Adatthews the maſter, and alſo owner 
of the ſhip, had, before the voyage, entered into a bot- 
tomry bond tu the defendant for 200 J. and that after, by 


bill of ſale, be aſſigned over his intereſt in the ſhip to the | 


defendant as a ſecurity for this 200 J. and inſiſted that 


Matthews was nevertheleſs in equity to be conſidered as | 


owner ot the ſhip, tho” in law the ownerſhip and property 
would be looked upon to be in the defendant, and in- 
ſiſted, that the owner of a ſhip could not, — * law 
or equity, be guilty of a baratry concerning the ſhip, and 
therefore prayed an injunction, and that the policy might 
be delivered up. The voyage inſured was from London to 
Marſeilles, and from thence to ſome port in Helland. 
The caſe was, that the maſter failed with the ſhip to 
Marſeilles, and then, inſtead of purſuing the voyage, 
failed to the Meſt-· Indies, and there fold the ſhip, and died 


inſolvent. Theſe matters being confeſſed by the anſwer, | 


an injunction was moved for on the principle, that a 
mortgagor is to be conſidered in equity as owner of the 
thing mortgaged, and that Matthews, the maſter, being 


owner, could not be guilty of baratry. To ſhew which 
Vol. II. Ne. gs. * 5 


ID 


I'NS 


a caſe was cited of Henze and Broun, where it 
termined the preceding term in the King's Bench. 
Hardwick Chancellor: Baratry is an act of w 
by the maſter againſt the ſhip and goods; and this bei 
| in the als of 6 Bip, the quetion be, eee 
— 4 N 
t de put where baratry may be aſſigned as 
of an aſſurance, and baratry or not, is a 
| determinable at law ; but here it is not ſo, for 
of law will not conſider a mortgagor as having any ri 
or intereſt in the thing mortgaged ; and there ace 
caſes where a man may come into a court of equi 
_ py of It 
deed be at law, whether what the 
done, ſuppoſing him owner or not, was not a 
the contract, as maſter of the ſhip, and fo a baratry ; 
this may be conſidered likewiſe in this court. But at law 
a cannot read part of the plaintiff”s anſwer to a 
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bill brought againſt him here ; the whole anſwer muſt be 
| read, which hath been often a reaſon for this court inter- 
at law; and conſider- 


an inan 
47. Tr. 


by injunction upon a plaint 
ing the mixed nature of this caſe, I think 
ought to be granted. Ordered accordi 
and Com. 147. Os. 2. Ka 6 
S 
for the place, bought to near the value of 3000 C and in 
der to forward them to the aforeſaid place, he took 


that 
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| was not in his power to com 
on a cruize over to the coaſt 


: 


ord 


France 


with, as 


82 
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fit 
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the Dutch, and the Ranger weighed anchor, as di 
ſome Engliſh ſhips for 2 that convoy; 
few hours after they were under fail, the Otter 
er 
een 


5 


ed from them on her cruize, and the 
pany with the three Dutch ſhips, till betw 
five o'clock the next afternoon (being the 13th) 
her direct courſe to Spithea) ſhe was attacked by a H 
privateer, called the Reſource, within three = 
Dutch Eaſt-India Men, and eighteen of Spithead, where 

- ſhe was to join the convoy to Gibraltar, and after ſome 


14 
7111 


L 


thing, inſiſting 
terms of the policy, viz. at and from Landes to Gibral- 
tar, warranted to depart with convoy, but as ſhe depart- 
ed without convoy (which ſhe ought not to have done) 
and was taken in conſequence thereof, the inſurers are not 
bound to ſatisfy a loſs, which they were never obliged to 
be anſwerable for; that the ſhip ought to have ſtaid till a 
convoy offered, and not gone to ſeek at ſuch a diftance, as 
evidently expoſed her to be taken in getting thither. On 

the contrasy, the plaintiff pleaded, that they had c 
ed with the tenor of the policy, that the defendant miſ- 
conceived the natural conſtruction of the words warrant- 
ed to depart with convey, as they did not imply that the 
Gs - 4 ſhip 


cidental thing, and was not to have been expected on this 
occaſiom 3 on the contrary, it was then known, that the 
yy boner nancy ck to be at Spithead, and many 


orders; 


INTAKERS, Were a fort of thieves in Riddeſdale, 
in the fartheſt Northern parts of mentioned 9 
Hen. 5. cap. 8. and ſo called, becauſe they dwelling with- 
in the liberty, did take in and receive ſuch booties of cat- 
tle, and other things, 
ners brought in to them from the borders of Scotland. 
Cowell, edit. 1727. See OUT-PARTNERS. 

INTASSARE. See Tassum. 

INTENDMENT OF LAW, (Intelle&w legis,) 
en Lite. fel. 78. ſays, the judges ought to judge 


ding to the common . 
By intendment of law every parſon, or rector 
church, is ſuppoſed to be refident in his benefice, 
the contrary be proved. Co. Lit. 78. 6b. 
One part of a manor by common 1 
be of another nature than the reſt. Co. Lit. 78. 6. 
Of common intendment 2 will ſhall not be ſuppoſed 


to be made by colluſion. Ca. Lit. 


78. 6. 
The law 


preſumes that every one will act for his beſt 


z and therefore credits the party, in whatſoever | 


is to his own prejudice. Fin. Law 10. Max. 53. 
Ufury ſhall not be intended, unleſs it be 

found by the jury. Arg. Bridgm. 112. Mich. 
cites 10 Rep. 59. Chancellor of Oxford's caſe. 


Covin ſhall not be intended or preſumed in law, unleſs | 


it be expreſsly averred. Arg. Bridgm. 112. cites the caſe 
of Tyrer v. Littleton. 

When one word may have a double i one 
according to the law, and another againſt the law, that 


intendment ſhall be taken which is according to the la w; 


and this by a reaſonable intendment. 3 Bulſ. 306. Mich. 
1 Car. B. R. Telv. 50. Game v. 

INTENT, or INTENTION. The words of deeds 
ſhall be conſtrued according to the intent of the parties, 
and not otherwiſe. Pl. C. 160. 6. Paſcb. 3 M. 1. Throg- 
 morton v. Tracy. 

The intent ſhall be deſtroyed where it does not agree 
with the law. PL C. 162. 6. * A lin 

In every agreement the intent is ief thing that is 
to be conſidered; and if by the act of God, or other 
ent 

rmed according to the words, yet the party ſhall 
— — it as near — as he may. Arg. Pl. C. 290. 
Trin. 7 Eliz. in caſe of Chapan v. Dalton. 

Common uſage and reputation frequently governs the 
matter, and direQs the intention of the parties; as upon 
ſale of a barrel of beer the barrel is not fold, but upon 
tale of a hogſhead of wine it is otherwiſe. Savil 124. 
Nich. 32 & 33 Eliz. in caſe of Matthew al. Bifbop v. 


means not ariſing from the party himſelt, the 
be 


London to take the benefit of it, | 


$$ 8 T 


j ay. ok 1655; in ſcace. in caſe of 


part 
1688. Fern. 58. in caſe of Baden v. 
14 Fin. Ar. tit. Intent. 


cubs, ſeilicet, Auglice twilight, l. inter diem E noc- 
tem, &c. Inter Placitade Trin. 7 Ed. 1. Rot. 12 Glouc. 
| malitieſe, hora nd, 
lupum venerunt 


it. 1727 
INTERDICTION, ( Iterdiftio and Interdiftum) Has 
the ſame fignification-in the Common, as it hath in the 


Canon law, which thus defines it: Interdidtio eff cenſura 


it is uſed 22 Hen. 8. cap. 12. & 25 3 cap. 23. 


rr interdicum » quod au- 


Anno 1357. that an interdict is a general excommu- 
nication of a whole country or province: *Tis mention- 
ed in ſome of our hiſtorians, viz. Knighton tells us, 
Anno 1208, that the pope excommunicated King Fobn, 
and all his adherents, Et totam terram Anglicanam ſup- 


thus : | | 
In the name of Chrif, We (the biſhop) in the be- 
Father, Son and Holy Ghoſt, and in behalf 
Peter the chief of apoſtles, and in our own behalf, 
excommunicate and interdict this church, and all 
chapels thereunto ing, that no man from 
henceforth may have leave either of God, or St. Peter, 
the chief of the apoſtles, to ſing maſs, or to hear it, or in 
any wiſe to adminiſter any divine office, nor to receive 
| God's tithes without our leave. And whoever ſhall pre- 
ſume to ner ions maſs, or perform any divine office, 
or receive God's tithes, contrary to this interdidꝭ on the 


part of God the Father Almighty, and of the Son, and 
of the Holy Ghoſt; and on the behalf of St. Peter, and 
all the ſaints ; let him be excommunicated and accurſed, 
and ſeparated from all Chriſtian ſociety, and from en- 


| tring into holy mother church, where there is 


torgive- 


nels 


1 


neſs of ſins; and let him be anathema maran atha for ever 
with the devils in hell. Fiat, fiat, fiat. Amen. Du Cange- 
INTEREST, ( Irtereſſe) Is uſually taken for a term, 
or chattel real, and more particularly for the future term; 
in which caſe it is ſaid in pleading, That he is poſſeſſed 
de intereſſe termini : But ex vi termint in a legal ſenſe, it 
extends to gates, right and titles that a man hath of, 
in, or to, or out of lands; tor he is truly ſaid to have an 
intereſt in them. Co. on Lite. fol. 345. 
The Lord Mountjoy, ſeiſed of the manor of Canford in 
fee, did by deed indented and inrolled bargain and fell the 
ſame to Brown in fee, in which indenture this clauſe was 


contained, provided always, and the faid Brown did cove- | 
nant and grant to and with the ſaid Lord Mountjoy, his 


heirs and aſſigns, that the Lord Mountjoy, his heirs and 
aſſigns, might dig for ore in the lands (which were great 
waltes) parcel of the faid manor, and to dig turf alto for 
the making of alum. Relolvec, that this did amount to 
a grant of an intereſt, and inheritance to the Lord Mount- 
joy, to dig, &c. Co. Lit. 164. 6. | 

At Guildhall : In ejeAment for a meſſuage in London, it 
wgs objected againſt the tile of the plaintiff, that this was 
a meſſuage above 40 l. per ann. rent, and that the cuſtom 
of the city is, that there ought to be warning given for 
the ſpace of half a year, where the meſſuage is of ſuch a 
rent, and by the ſpace of a quarter of a year, where it 
is under ſuch a rent; the queſtion was, if this cuſtom 
gave the party an intereſt ; or only intitled him to an ac- 
tion if he be ouſted within the time, as in the common 
caſes of leaſes for years, or at will, with 
quarter's warning ; =P Holt Ch. J. ſaid, that he had 
heard that North Ch. J. ruled upon evidence, that the 
cuſtom gave an intereſt ; and though it was objected, that 
if it did not give an intereſt, it was not of any be- 


nefit to a citizen, who ought to have a reaſonable time to 


remove his effects; yet the Ch. I. inclined ? contra, and 
it was reſerved for his conſideration. Skin. 649. Trin. 
8 W. 3. B. R. Diq v. Seed. 
A mortgage is an intereſt in land, and on non-pay- 
ment, the eſtate is abſolute in law, and his intereſt is 
in equity to intitle him to receive and 


| pts wn Broan os ps —_— 


has the abſolute eſtate both in law and equity. Per Pratt 
Ch. J. 9 Med. 196. Roper v. Ratcliffe. 

It A. makes a leaſe to B. for life, and after his death 
to the executors and aſſigns of B. this is an intereſt in B. 
to diſpoſe of it. But if it had been limited to B. for life, 
and afterwards to the executors and afligns of C. this is 
a bare power in C. and his executors; becauſe they are 
not parties or privies to the firſt intereſt. Bren. 136. 
Paſeh. 4 Fac. Clerk v. Sydenbam. 

A. deviſed a term 10 his wife for fix years, and made her 
executrix, and that after the fix years ended, then Jahn 
my fon, if he come home, ſhall have the benefit of the 
faid leaſe during the reſidue of the ſaid term; and if Fohn 
does not come home; then Milliam my fon ſhall have, 
Sc. till John my fon do come home. The wife claims 
as legatee. William makes his will, and deviles the leaſe 
to J. S. and dies. The fix years expire, John being not 
come home; this was held a good deviſe by William, and 
that it was not a poſſibility in Milliam, but an intereſt 
in the term after the ſix years expired. Cro. Fac. 509. 


Mich. 16 Fac. B. R. Sheriff v. Wrathan. 


fora | 


' INTEREST OF MONEY. Where an eſtate is devi- 


ſed for payment of debts, Chancery will not allow intereſt 
for book dz bts. 3 Ch. R. 94. Dolman v. Pritman. 

Where lands * cages ww payment of a ſum in 
groſs, they are allo e in equity with payment 
=" 8 for ſuch am. l 8 Ger. 2. fl. K. 
236. Shipton v. Tyrrel. | 

Intereſt is recovered by way of damages, where da- 
mages are recovered ratione detentionis debiti ; but not 
where damages only are recovered, for intereſt is not re- 
covered eccaſione dampnorum; er Fœwell J. 2 Salk. 623. 
Hill. 10 V. 3. B. R. Sweatland v. Squire. 

A dill was to forecloſe an infant, and an account was 
decreed. The maſter reports 2600 J due; a ſubſequent 
order being to compute intereſt from the report ; ib. 


out of A.'s perſonal eſtate, payable quarterly, and the 


I N T 

K. doubted if intereſt ſhould be allowed for the intereſt. 

= 1790. 2 Fern. 392. Bennet v. Edwards and Selby, 
Lands by deed or will ſobjecked to the payment of 


_ debts; if there be a bond deht, and the intereſt has out- 


run the penalty, it ſhall not carry intereſt beyond the pe- 
nalty; for the deſign of the ſettſement was not toincreaſe 
the debt beyond what is due, but to give a further ſecu- 


rity : However if deviſee or truſtee neglects to in a 


reaſonable time, he ſhall alter ſuch negle& pay intereſt 
— penalty; per Lord C Cowper 1707. 1 Salk. 
154. on. 


A term was veſted in truſtees for payment of all debts 


into to pay 100 l. a year 
The annuity was i 


carry intereſt from the 

reſpectively due. Ach. 3 Geo. 1. 
Equ. R. 142. Legate v. Shewell. 

No intereſt to be allowed for coſts. MS. Tab. cite 


1723. Dutcheſs 
a year was deviſed by A. to F. 


An annuity of 20 J s. 


> being three years in arrear, it was inſiſted that it 
ſhould carry intereſt. But the court ſaid, that this is only 
done where there are great arrears, but it is not uſual to 
compute intereſt for ſo ſmall a ſum. Trin. 1723 at the 
Rolls. 2 Nut Rep. 163. Batten v. Earnley. 


The arrears of annuity, or cent-charge, are never de- 


creed to be paid with intereſt, but where the ſum is cer- 
tain and fixed, and alſo where there is either a clauſe of 
entry, or nomine pane, or lome penalty upon the grantor, 
which he muſt undergo if the grantee ſued at law, and 
which would oblige him to come into this court for re- 
lief, which the courts will not grant but upon equa 
terms, and can be no other, but decreeing the arrears 
with intereſt, Per Ld. C. Taibat. Caſes in Chan. in 
Lord Taibor's time. 2 Mich. 1733. in the caſe of Lady 
Ferrers v. Lord Ferrers. 9 

2 learning on this ſul ject, ſce 14 Vin. Abr. tit. 
Intereſt. | | 

INTERLOCUTORY ORDER, {Ordo interiocuto- 


' rius,) Is that which decides not the cauſe but only ſettles 


ſome intervening matter relating to the cauſe; as where 


an order is made, by motion in Chancery, tor the plaintiff 


to have an injunction to quiet his poſſeſſion, till the 
of the cauſe. Thie, or any ſuch order, not being final, 
is interlacutory. Cowell, edit. 1727. 

INTERPLEADER. See EnTerPieaDes. , 

INTERROGATORIES, Are queſtions exhibited in 
writing to be aſked witnefles, or contemners to be exa- 
mined. P. R. C. 217. 

They are exhibite by the party, or diredted by the 
court, to be propoſed, and atked the witnefſes examined 
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a man cannot die partly teſtate and partly inteſtate; tho' 
here in Ergiand, where that ceremonial trianeſs is not 


per cur. It is well; for though one make a will, yet if he 
make no executor he is inteſtate. Comb. 20. Paſch. 2 Fac. 
2. B. R. Anon”. See ADMINISTRATION. 


in. Thorn. /ub anno 1181. intrare 

terram, to inn ground from the ſea. | 
INTRUSION, (trufio) Is when the anceſtor dies 

ſeiſed of any eſtate of inheritance, an 
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of intruſion the 21 
and retain the poſſeſſion till trial, 21 
See Escueart, PREROGATIVE. 
SION DE G „Ba writ that lies where 
the infant within age entred into his lands, and held his 
lord out. For in this caſe the lord ſhall not have the 
writ De communi ia, but this. Old Nat. Brev. fol. go. 
Is a writ that lies againſt the intru- 


Reg 3 
INVADIARE, To engage or mortgage lands. 
Se. voluerint. Paroch. Antiq. p. 262. 


» P- 
ma- 
| ones, venditiones & invadiationes 
rationabiliter factat. Mon. Angl. 1 par. fol. 478. 
VADIATUS, Is when one has been accuſed of ſome 


3th year of King Fobn, 

2 45 the character uf invaſtones : 
INVENTIONES + aſe. cm or goods 
found by any perſon and not challenged by any owner, 


which by Common law was due to the King, 
who granted the privilege to ſome particular ſubjeQs. As 


| King Edward I. granted to his barons of the Cinque port 
n babeant inventiones ſuas in mari & in = | 
——-Placit. temp. Edw. 1. & Edw. 2. MS. f. 89. 
INVENTORY,( Inventoriam)ls a deſcription or reper- 
1 of all dead mens goods and chattels, ap- 
i or more credible men; which every exe- 
| cutor 


praiſed by 


I N V % 


cutor or 8 is bound to exhibit to the ordi- | 


nary at ſuch times as he ſhall appoint. Jeſt. Symbol. 
| fart. 1. lib. 2. ject. 696. where likewiſe you may lee 
the form. This inven:ery proceeds from the Civil law; 
for whereas by the ancient law of the Romans, the heir 
was obliged to aniwer all the teſtator's debrs, by which 
means heritages were more prejudicial to many than pro- 
fitable ; Fuſtinian, to encourage men the better to take 
upon them this charitable office, ordained, that if the 
heir would make and exhibit a true inventory of all the 
reſtator's goods coming to his hands, he thould be no 
turther charged than to the value of the inventory. Lib. 
ult. Cod. de Jute deliberando, &c. 


ſuch perſons to whom adminiſtration ſhall be com mit- 
ted, taking to them two at leaſt, to whom the perſon 


dying was indebted, or made any legacy, and upon their | 


abfence two other perſons being next of kin to the per- 
jon dying, and in their abſence, two other honeſt per- 
tons, ſhall make a tree inventory of all the goods, as 
weil moveable as not moveable, that were of the per- 
jon deceaſed; and the fame ſhall cauſe to be indented, 
whereof the one part ſhall be by the executors or admi- 
niſtrators, upon oath to be taken be fore the biſhop, &c. 
delivered into the keeping ot the biſhop, Sc. and the 
other part to remain with the executors or adminiſtrators, 
and no biſhop, &c. ſhall reſuſe to take any ſuch inven- 
tory fo tendered to him in court, together with his oath 
to verily the ſame. 
Seat. 8. Provides, That 


this act ſhall not prejudice 
_ any ordinary, 


or other perſon, having or hereatier to 


A. by will, among other legacics, gave C. a younger 
fon 2000 1 to be paid at three ſeveral payments, and 
made B. his eldeſt fon executor, leaving a very great 

rſonal eſtate. B. proved the will, and ſwore to bring 
in an inventory, and a time is _ by the judge for 
the doing it, but be not doing it, C. cites him before the 


9 


be a good will; the reaſon why the judge thought the in- 
ventory not neceſſary was, becauſe the two firſt payments 
were made, and releaſes given, and as for the laſt, B. 
offered pay ment thereof to C. and had allowed him 67. 
per cent. though the will gave only 4. Upon appeal to 
the Eclcgates the whole cauſe was heard, and ſentence 
given, tha: there was no need of an inventory at the plain- 
ff 's inſtance. C. brought a commiſſion of review, and 

yed, that the ſentence be reverſed, and that B. may 

compelled to bring in an inventory for theſe reaſons : 
1. That there may be found another will in which C. 
may be executor, and then he will be to ſeek for the 
eſtate. 2. There may be ſpecialties taken by A. in the 


name of C. and no truſt being declared, the ſame will be | 
conſtrued an advancement to C. 3. B. the preſent exe- 


cutur may die inteſtate, and then the adminiſtration de 
Zenit non will belong to C. 4. This ftatute ſays, that 
the executor ſhall make a true and perfect inventory. 
5. B. had (worn to do fo, and 2 can diſpenſe with 
his oath. Notwithſtanding theſe arguments, ſentence 
was confirmed by Ld. Ch. J. Ner::, and #5 and 
Raymond J. and Dr. Newton and Dr. Oxendon, Com- 
miffioners of Review; and ſaid, that as to the firſt three 


ſpecialties, or dying inteſtate ; and as to the fourth, the 
intention of the ſtatute was for the benefit of 

and creditors; and it is found that B. has acknowledg- 
ed in his hands 23000 J. more than enough to pay 
the debts and legacics. And by the ſtatute the inven- 
tory is io conſiſt only of goods, chattels, wares and mer- 
chandizes, and not of things in action, whereas this 
eſtate conſiſts moſt ot ſpecialties; and it would be very diſ- 
advantageous to debtors, (as this cafe is) to have their debts 
diſcovered, when no neceſſity requires it; and the ordinary 
does Ittcquently diſpenſe with a longer time to bring 
in an inventory, and ſo he may i ſpeuſe with the bring- 

Ver. II. Ne 93. | 


* — . 


judge, who is ſatisfied that there needed not any. The will | 
before the citation was proved per teſtes, and ſentenced io | and 


| ebtulit, qui in bac eccleſia 


fratrem, & tradimus tibi 
| volumine iſto contentam pro cibo ſpirituali, & in remedium 


| Libro Statutorum Eccleſiæ Paulina MS. 
arguments there ſhall not be preſumed another will, or | 


I Y 


ing in the inventory upon cauſe. Ram 470, 471. Jul 
18, 1682. Buon's cale. See 14 Fin. Ie Wy Fulg 
And fee ADMINISTRATOR. A 


IN VENTRE SA MERE, (French,) In the mother's 


| belly; in relation to which there is a writ mentioned in 


the R-pi/ter, and in ftat. 12 Car. 1. cap. 24. 


Infant in 
ventre /a 


mere is where 4 woman is with child at the time 


| of her huſband's death; which child, if he had been 


born, would be heir to the land of the huſband. 1 Sep. 
Abr. 142. See Inrancy AND AGE. 

INV EST, ( Imveftire) ls derived of the French word 
inveſtir, and ſignifies to give Fi:toman de ver- 


| bis feudalibus, verbo inveititura : Inveſtitura barbarum no- 
By ſtat. 21 Hen. 8. c. 5. ſe. 4. The executors, or | 


men, barcaricam quoque rationem habet, nam ut ait feudi- 
Ha, lib. 2. tit. 2. Inveſtitura proprie dicitur quando baſta 
vel aliqued corporeum traditur a domino. We ule likewiſe 
to inveſt the tenants, by delivering them a verge or rod 
in their hands, and miniſtring them on oath, which is 
called inveſting. Others define it thus, Inveſliture eff in 
ſuum jus alicujas intraductio, a giving livery of ſeifia or 
poſſeſſion. In the church it was the cuſtom of old for 
Princes to promote ſuch as they liked to eccleſiaſtical be- 
nefices, and declare their choice, and the promotion of 
the perſons cholen by delivering of a paſtoral ſtaff and 
ring, which was tetmed inveſting ; after which they were 
conſecrated by eccleſiaſtical perions. At firſt inve/titures 
were made by a form of words; afterwards by ſuch 
things which had moſt reſemblance to what was to be 
transferred; as lands paſſed by the 
and that the trees, and all which di 
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be transferred at 
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plurima tenementa 
nounulla cum ſagitta. 
King Richare, be- 
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of Acquitain, per virgam & pileum, pag. 343. and Sim 
of Durham, lib. 3. De Eccleſia Dunelm. cap. 14. writes; 
viz. In cujus donationis fignum etiam ſcyphum argenteum 


memoriam retinet. 


ve/fiture, or giving poſſeſſion, were long praRtiſed with 


great variety, and ſingular oddnefs. Obſerve this form of 
inveſting 


a canon in the cathedral church of St. Paul in 
the time of Ralph Baldeck Dean, about the year 1295. 
Cum fuerit quiſquam præbenda inveſtiendus—— induatur 
babitu canonica & coram decana fratribus in capituls ſe 
preſentet, & pane alba ſuſpoſito regula canonice in bac vo- 
lumine contentæ, inveſtiat eum decanus, vel major praſens 

decano abſente, dicendo, Nos recipimus te in cononicum & 
regularis obſervantia formam in 

laboris refettionem in pane corporalem. Panis autem ille 
committatur eleemoſynario ad uſus — 
penes Joh. 
people to praiſe God : 


Ep'um Norwic. 
INVITATORIA, Thoſe bymns 
in the church to invite the 


| As Venite exultemus Domino, Jubilate Deo, Ec. In the ſta- 


tutes of the church of St. Paz/in Londen, it was ordained, 
Ut vicarii de novo recepti, & in poſterum recipiendi, fingulis 
diebus infra annum prebationis ſue unum notturnum pſalte- 


rii ita dicant attente & impnarium ac communem ſanciarum 
biſtoriam, invitatoria, & venitarium adeo diligenter interea 


repetant quad ca cor de tenus, c. Liber Statutorum Ec- 
cleſiæ Paulinæ MS. Penes Jon. Ep'um Norwic. 


INVOICE, Is a particular of the value, cuſtom and 
charges of any goods tent by a merchant in another man's 
4 F thip, 


4 ay | 
frefati abbas & monachi (Rading) nobrs 


in ſub fidium expenſarum & ſumptuum, ques circa preſens 
22. ＋ — ver ſus — tranſmarinas, c. In 


ſeems to comprehend every thing that delights us ; but 


in 2 more reſtrained ſenſe, to thoſe things which are | 


ornaments to women, which in France they call their 
own, as ear-rings, bracelets, r. But Du Freſne tells us, 
that at Arragen in Spain, the queſtion was, Whether a 
woman's cloaths would paſs by the deviſe of her jewels ? 
ing with others, was of opinion they did not paſs. In 
England, a wife ſhall not be intitled to jewels, diamonds, 
&c. on the death of her huſband, unleſs they are ſuita- 


dle to her quality, and the huſband leaves aſſets to pay 
debts, Sr. 1 Rall. Ar. 91 


Moor 188. Dawbeny v. Goor & al, S. P. 
9" Debe upon bond, the defendant pleaded a releaſe, 
which was in theſe words, viz. The obligee confeſſeth 


will deliver up all, except one, which is not yet for- 
feited, in which the defendant, and two others, ſtand 
bound to the plaintiff; and thereupon the plaintiff in 
His replicati Ar 
which the action was brought; upon urrer it 
was adjudged againſt him, becauſe the action was brought 
againſt the defendant alone, when by the plaintiff's own 
confeſſion it appeared, that the bond was made by him 
and two others, who ought to be joined in the action. 
9 Rep. 52. Hickmott's caſe. 

The leffor being ſeiſed in fee of one houſe, and __ 
poſſeſſed of a term for years in another, made a leaſe 
both for ten years, and the leſſee covenanted to repair, 
Sc. afterwards he granted the reverſion in fee to the 
plaintiff, by one deed, and the reverſion for years by 
atiother deed, „ 
of covenant agaiaſt the 4 


magni: & preciefis jocalibus oc aliis rebus ſuis | 


Scac. de anno 20 Edw. 3. Trin. rot. 3. The word | 
is derived from the Lat. jocus, jaculus, and jacula, which 


chat one of them was ſole ſeiſed of the lands, 


a factor 
| againſt him, oc they may join. Mich. 29 Eliz. Godb. | 


| himſelf to be diſcharged of all bonds, Sc. and that he | 


and upon de mutrer to | 


but adjudged, 
| ſhall not make any ſeverance of the action. 3 Bulſ. 211. 
Ipfwich Bailiffs v. Martin and Parker. 
3 — 1 the ＋ ny th _— = the defendant 
ſimul cum B. G. clauſum it, Cc. on Not guilt 
| pleaded, it was found for the plaintiff; — the 2 
was reveried upon a writ of error, becauſe it appears upon 
the plaintiff's own ſhewing, that the action ought to be 
| brought againſt two; but if tre ſpais had been brought 
againſt one, who pleaded, that it was done by him, and 
by one V. R. whom the plaintiff had relcaled, and the 
plaintiff traverſeth the relcaſe; in ſuch caſe, becauſe the 
matter doth not appear upon the plaintiff*s ſhewing, but 
comes in on the part of the defendant, the declaration is 
| good. 1 Leon. 41. Henley v. Broad. 


; 
: 
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| Two cannot join in an action of ſlander, becauſe the 


9. 
Two brought treſpaſs againſt the defendant for break- 
ing their clote ; upon Not guilty pleaded, the jury found 


expoſuit ad culturam to the other to plough 


may 
panion, and he alone may diſtrain and juſtify 
king, tho' his avowry be by way of action. Cro. Elia. 
530. Wilks v. Fletcher. 

Tenants in common cannot join in an action of waſte 
| againſt their leſſee ; but tis otherwiſe in the caſe of co- 
| parceners or jointenants. Moor 34 

Two perſons exhibited two informations at the ſame 
time, againſt a parſon for taking a leaſe of lands contrary | 
to the ſtatute of 21 H. 8. adjudged, that he ſhall not 
| plead to either of them; tis like two replevins brought 

at the ſame time for the ſame taking, &c. the defendant 
ſhall anfwer neither. Maar 864. Pye v. Cooke. 

Three covenanted jointly and ſeverally with two ſe- 
verally, this 1s a good covenant; but the three cannot 
| join in an action of covenant. Trin. 17 Car. March 

103. . 

Caſe, c. wherein the plaintiff declared, that in con- 
ſideration her father would ſurrender a copyhold to the 
defendant, he promiſed to give his two rs 20 J. a- 
piece, and the action was brought by one of them; after 
_ a verdict for the plaintiff, it was moved in arreſt of judg- 

ment that the plaintiff had declared upon a joint promite 
made to two, and the action was brought by one, where- 
as the other ought to be joined ; but adjudged, that they 

had diſtinct intereſts, and by conſequence the action is 
well brought by one of them. Style 461. Thomas's caſe. 
See 2 Vin. Ar. 38-75, 


* 


— 


JOINT 


18 1 


JOINT ACTION. See JoixDER IN ACTION. 
JOINT AND SEVERAL. An intereſt cannot be 
granted jointly and feverally ; as if a man grants proxi- 


mam advocationem, or makes a leale for years, to two 
jointly and ſeverally, thoſe words (feverally) are void, and 
they are jointenants. 5 Rep. 19. Mich. 29 & 30 Elia. 
b cafe. 

A power or authority may be joint and ſeveral. 5 Rep. 
19. Slingſby's caſe. | 
Joint words of parties ſhall, by conſtruction of law, 
be taken reſpectively and ſeveraily. 5 Rep. J. ö. (d) Mich. 
31 & 32 Elz. B. R. Juſtice Myndbam's caſe. 

When it appears by the count, that the ſeveral cove · 
nantees have, or are to have, ſeveral intereſts or eſtates, 
there when the covenant is made with the covenantees, 
S cum quolibet eorum, thele words make the covenant ſe- 
veral, in reſpe& of their ſeveral intereſts. 5 Rep. 19. 
Mich. 29 & 30 Elia. Slingſby's cale. 

There is a difference between a power given id two, and 
an intereſt given to two; a leaſe lor years is made to two, 
ke cuilibet eorum, this is a joint leaſe, and the words (cui- 
| libet corum) are void; this is to maintain quiet and av<f.| 
contention. So of an obligation mate to two & cuilibet 
eorum, Or a grant of the next avoidance to two & cuilibet 


corum. But a power to fell, lett, ot make livery to two & 
cuilibet earum, is good; for there is no profit. Cupido divi- 
tiarum eſt cauſa belli. Fenk. 262, 263. pl. 63. 

And a grant of the next avoidance to two & cuilibet 
rum, to preſent . to the ſaid church, is good; for the 
contention 1s _ by reſtraining both to preſent 4. 

k. 263. pl. 63. See 14 Vin. Abr. 48, 

Je INT XLCUTORS. See 5 9 

JOINT FINES. If a whole vill is to be fined, a joint 
fine may be laid, and it will be good for the neceſſity of 
it; but in other cales, fines for offences are to be leveral- 
ly impoſed on each particular offender, and not jointly up- 
on all of them. 1 Rol. Rep. 33. 11 Rep. 42. Dyer 211. 
JOINT INDICTMENTS, May be ſometimes had: 
If offences ot ſeveral perſons ariſe from a joint criminal 
aQ, without any regard to an i perſonal default 
or dc lect of either ot the detendants; as the joint keeping 
of a gaming houſe; or unlawful hunting, and carrying 
away deer; or maintenance, extortion, &c. an indiQ- 
ment or information ma 
1 Ventr. 302. 2 Hawk. P. C. 240. When there are 
more defendants than one in an information, they may 
not exhibit a joint plea of Not guilty ; but are to plead 


ſeverally, that neither they nor any of them are guilty, - 


Sc. 21 H. 6. 20. 2 Kul. Abr. 707. | 
JOINT LIVES. A bond was made to a woman dum 

ſola, to pay her lo much yearly as long as the and the 
obligor ſhould live together, &c. afterwards the woman 
married, and debt being brought on this bond by huſ- 
band and wite, the defendant pleaded, that he and the 
plaintiff's wife did not live together; but it was adjudg- 
ed, that the money ſhould be paid during their joint lives, 
ſio long as they were living at the ſame time, &c. 1 Lutw. 
555. And a perſon in conſideration of receiving the 

Profits of the wite's lands on marriage, during their 
Joint lives, was to pay a ſum of money yearly in truſt 

for the wife, though it was not ſaid every year dur 
Se. It was held, that the payment ſhall be intended 
to continue every year alſo during their joint lives. 1 
Law. 459. | 
they or any iſſue of their bodies ſhould ſo long live, 
has been adjudged ſo long as either, the huſband, wife 
or any of their iſſue ſhould live; and not only fo long 
as the huſband and wife, &c. ſhould jointly live. Adoor 
33% 1 

 JOINT-TENANTS, (n tenanter, or gui conjunc- 
tim tenent, Lib. Intrationum, tit. Far maden in view, 3.) 
Are thoſe that that come to, and hold lands or tenements 
dy one title pro indiviſo, or without partition. Ca. on Lit. 
L 3. c. 3. J. 27. Theſe are diſtinguiſhed from ſole or 
ſeveral crenants, from parceners, and from tenants in com- 
mon; and anciently they were called participes, and not 


beredes : And theſe muſt jointly implead, and jointly be 


the defendants jointly. 


Leaſe for years to huſband and wife, if 


| 


— 


* 


mon have. Lit. ſedi. 277. 


| which they cannot transfer otherwiſe than as perſons who 


are ſole ſeiſed. Co. Lit. g. 200. 6. 


| ſervice, and one dies, the other ſhall not 


T8 1 


impleaded by others, which properly is common be- 
tween them and co-parceners ; but juint-tenants have 4 
fole quality of ſurvivorſhip, which co-parceners have not; 
for if there be two or three jeint-tenants, and one hath 
iſſue and dies, then he or thoſe joint-terants that ſurvive, | 
ſhall have the whole by ſurvivorſhip. Cawell, edit, 1727. 
Where a feoffment is made to two or more, and their 
heirs, or a leaſe is made to them for term of their lives, 
they are joint-tenants ; for being jointly infeoffed, &c. 
they ſhall jointly hold per mie & per tout, and ſhall jointly 


implead, which property is common between them and 
| Cuparceners, but joint-tenants have a ſole quality of ſur- 


vivorſhip, which neither coparceners nor tenants in com- 

Tenants in common are thoſe that come to the land by 
ſeveral titles, or by one title and ſeveral rights; as if there 
be three joint-tenants, and one alien his part, the other 
two are joint-tenants of their parts that remain, and 


them in common with the alienee; ſo if joint-tenants 


make ſeveral feoffments or gifts in tail, or leaſe for life, 
the feoffees, donees or leſſees are tenants in common. 


Lit. ſefi. 292. Co. Lit. 189. a. 


And as the eſſential difference between joint-tenants 


r heirs, or the heirs of their two bodies, and one 


of 

them dies, his wife ſhall not be endowed, but it ſhall go 
to the ſurvivor, who then is in from the firſt feoffor ot 
donor, and may plead it as an original feoffment or gift to 
| o is paramount to her title of dower, which 

is not complete till her huſband*s death: and one book 
ſays, it was the antient courſe in mortgages to make the 
eſtate to two, in order to prevent the 's wife of 

27. Bre. 


It lands be given to A. and B. and the heirs of 4 A 
who is only joint-tenant for life, cannot furrender his 
eſtate to A. for he is ſeiſed with him per mie & per tout. 
22 H. 6. 51. 2 Kal. Abr. 86. 

It land be given jointly to two, upon condition that they 
ſhall not alien, and one of them releaſe to the other, it is 
no breach of the condition. Winch. 413. 

If there be two joint-tenants of land holden by heriot 
vice; for there is no charge of the tenant, the ſurviver 
continuing tenant of the whole land. Owen 152. Butler 
and Archer. 

And although tenants in common have ſeveral free- 
holds, yet one tenant in common cannot diſſeiſe the other, 
otherwiſe than by an actual difſciſin, as turning him out, 
and hindering him to enter; but a bare perception of the 
profits is not enough. 1 Salk. 392. ing s caſe. 


1. ND 


1 


what things there may be joint · tenancy or lenuncy 
= 380 and of the 1 what 
things ſhall ſurvive. 
3. 4 what time the right of | 
e; and what diſpoſition or conveyance wii! work a ſcve- 


4. Of ſeverance by compulſion of law ; and of the writ of 


Partition. 

24 - Ban Alnds nts and tenants in common are to ſue and 
be : 33 the remedies they 
have againſt each other. 


i. Who may be jnoint-tenants or tenants in common. 


An alien and ſubje& may be joint-tenants, & nullum | 


fempus occurrit regi ; therefore if an alien and ſubjeQ born 


lands to them and their heirs, the ſurvivorſhip 


gregate, be join 5 
and their ſueceſſors, they are tenants in common at firſt, 
and have no joint eſtate for lifez for they take in their 
politick capacities in right of their churches or houſes ; 
or if the crown deſcends to a joint-tenunt, or if lands be 
given to a layman and a and to the heirs of one, 
and ſucceſſor of the other, they ace tenants in common; 


jdint-tenants, 
— have the whole; for notwithitanding 


ſet. 291. . 
Alſo baron and feme being 
be no moieties between t 
them jointly during 


coverture 


given to huſbard and wife, and their 
cannot during the wife's life diſpoſe of any part of it, but 
whole muſt go to the ſurvivor of them. Co. Lit. 

a. | 

1 
riage, and after they marry, the 
And as there can be no moieties between huſband and 
wife of an eſtate given to them during their it 


bath been holden, that if the huſband be attaint 


. 9 i to take 


tore if land be given to two biſhops, or abbots, or parſons, 


BA 


1 
| verſion be made to them whilſt ſole, and then inter- 
marry before livery or attornment, that they take no moie- 


ties; but if they had been ſeiſed of an uſe by moieties 


cuted, by the ſtatute they ſhould have had the eſtate 
the land by moieties; for they ſhould have the eſtate 
ſuch plight as they had uſe. Co. Lit. 187. 


if huſband and wife vouch and recover by force of 


warranty made to them when ſole, yet they ſhall have 
no moictics in the eftate recovered. Eli 187. 


It A. makes a feoffment to the uſe of himſelt 
wite as he ſhall marry, and afterwards takes a wiſe, he 


Tae 


joy the benefit of it 
her lite; caſe F. 8. ſhould 
her, then to be a truſt for the executor of the 
and applied towards the payment of his debts. 
a Kingdon v. Bridges. | 


Fil 


J 


ſurvivorſhip. 48 Ed. 3. 12. b. Bro. Bar. Fem. 24. 


342, 889, C. C. 
ruled in Chancery, that where the 
money in the names of himſelf and his 


or concurrence of 


made to baron and feme for their 
the ſurvivor, or to the executors of 
the 


8 f 


+01 

ivor of them, and the baron grants the term, 
22 this will not bar the wife ſurviving; becauſe 
the wife had but a poſſibility, and no intereſt. 10 Co. 
51. Gadb. 139. 4 Leon. 185. Hutton 17. 2 Rol. Abr. 
48. pl. 3- Paph. 5. Cre. Eliz. 84s. Co. Lit. 46. ö. 

. Abr. ; 

g 1 . indebted to the King, and purchaſes 
lands for years to him and his wife, and dies, this land 
ſhall de put in execution for the ſaid debt, becauſe the 
baron had power to diſpoſe of the ſaid term. 8 Ca. Lit. 
171. but in 1 Rel. Abr. 34. this is made a quere. 

If a rent-charge be granted to a man and a woman 

for years, who atterwards intermarry, and after arreara- 

incur, and after the baron dies, the feme ſhall have 
the reſidue of the rent, and alſo the arrearages in a writ 
of annuity, becauſe they participate of the nature of the 
inci 1 Rol. Abr. 350. 

If there be baron feme joint-tenants for life, and 
the baron ſows the land, and dies before ſeverance, his 
executor ſhall have the emblements, and not the feme ; 
and it is ſaid, there is no diverſity between this and where 
the baron is ſeiſed in right of the feme. 1 Rol. Abr. 
727. ö. Co. Lit. 55. . Nay 149. S. C. 


2. Of what things there may be a jaint-tenancy or tenancy 
= and the right ſuruivorſbip, and what 


There joint-tenancy not only of lands and 
2 uſo of chattels perſonal, as well as real, 
ſuch as leaſes for years, a horſe, &c. for where two 
come to theſe by joint-gift or purchaſe, they ſhall ſur- 
Vive, and not go to the executors of the party deceaſed. 
Ca. Lit. 181. b. 1 Rol. Ar. 87. 

But an ion is to be made of two joint merchants ; 
for the wares, merchandizes, debts or duties that they 
we as joint merchants or ſhall not ſurvive, but 
to the exceutors of the deceaſed; and this 
mercatoriam, which is part of the laws of this 
for the advancement and continuance of trade 
; which — — 
accreſcendi inter mercatores pro beneficio commercit 
—__ Co. Lit. 182. a. : 

tho? is no ſurvivorſhip between merchants, 
if there are two joint merchants, or two who are 
poſſeſſed of goods in the way of trade, who ca- 
ly loſe them, and afterwards one of them dies, the 

alone mays it ſeems, bring trover for them; 
action neceſſarily ſurvive, though the in- 
doth not, otherwiſe there would be a failure of 
juſtice; becauſe the ſurvivor and the executor of him who 
cannot join in the action, for that their rights are 
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books ſay the principal point was not determined. Cartb. 
170-1. Kemp. v. Andrews. 1 Show. 188. Comb. 474. 
3 Lev. 290. &. C. 


Alſo there may be tenants in common of chartels real 
or perſonal, intire or ſeveral, as leaſes for years, wards, 
horſes, Ec. as when any of thoſe who were joint-tenants 
grant over their intereſt to a ſtranger, the 
the other are tenants in common. Lit. 
Lit. 199. | 
be 


them one corody ; for the perſons 


rody is perſonal. Co. Lit. 199. a. 

It two take a leaſe jointly of a farm, the leaſe ſhall 
ſurvive; but the ſtock on the farm, though occupied 
jointly, ſhall not ſurvive ; neither ſhall a ſtock uſed in a 


joint undertaking in the way of trade furvive ; and there- 


Vor. II. Ne. 96. 


— AR; — in — 43 


— a 


| 


| 


go to the executors of the huſband, 


one. Perk. ſect. 523. 


10 1 


fore it is ſaid not to be neceſſary in ads of copartner- 


ſhip to provide againit it. 1 Vern. 217. 


The jus accreſcendi, or righi of ſurvi takes 
place only between joint-tenants; as where ire 
given to two men and their heirs, the ſur vw il 


have the whole; for being limited to chem and ur 
heirs, the feoffor or donor bath thereby trancferred e 
abſolute property to them; but how the word eirs came 
to ſigniſy the heirs of one of them; ſo as to exc/1de the 
heirs of him who died firſt, is nut eaſy to be determined, 
and can be accounted for no otherwiſe than tnat i:oth 
joint-tenaats being intitled to the whole during their re- 
ſpective lives, the ſurvivor having continued longer in 
poſſeſſion, was therefore preſumed to have done more ſer- 
vice to the feud, and upon that account was allowed to 


tranſmit it to his heirs; alſo, ſays my Lord Chief Juſ- 


tice Halt, the Common law does not love to multiply 
tenures. Co. Lit. 181. 1 Salk. 392: 
So if lands be given to two men tor life or 


ate joint-tenants, and the ſurvivor ſhall hold the whole 
| for his life, or according to the number of years limited 


in the coriveyance. Ca. Lit. 181. 6. 
But if a man letteth lands to A. and B. during the life 


of A. if B. die, A. ſhall have all by ſurvivotſtup; but if 


A. die, B. ſhall have nothing. Co. Lit. 181. 6. 

A naked truſt or authority cannot ſurvive ; but a truſt 
coupled with an intereſt ſhall ſurvive together with it. 
Co. Lit. 18t. b. but for this, fee Txus r. 

If a leaſe be made to A. and B. for their lives, and 
the life of the longeſt liver of them, and they make 
partition, and then A. dies, the leſſor ſhall enter into 
his part; for B. has no title to it, becauſe the right of 
ſurvivorſhip was loſt by the partition, which deſtroyed 
the joint- 3 nor will the words to the long 
liver be of any uſe * — were void at firit, 
being no more than implied in the joint eſtate. 
wn Lit. 191. @. 2 _ I50. wy 

wo joint-tenants of a rent-charge or rent-ſervice, 
and one of them dies, the ſurvivor ſhall recover all the 
arrearages which incurred and became due in the life- 
time of his companion. 33 H. 6. 20.6. 15 EA. 3. Aſiſe 


18. 2 Rel. Abr. 86. 


Two joint-tenants ſow their land with corn, and one 
of them dies, the corn ſown ſhall go to the ſurvivor, and 
the moiety ſhall not be to the executor of the perſon de- 
ceaſed; for they are ſuppoſed to carry on the cultivation 
of the foil by a joint ſtock. 2 Rol. Ar. 86. 1 Ral. 
Abr. 727. | 

But if huſband and wife are joint-tenants, and the 
huſband ſows the land with corn, and dies, the crop ſhall 
as it ſeems; for this 
land is not cultivated by a joint ſtock, but is totally the 
corn of the huſband, and the property of it ſeems not to 
be loſt by committing it to the joint poſſeſſion, no more 
than if it had been ſown in the land of the wife only. 
1 Rol. Abr. 727. 

So if there be two tenants in common, and one of 


them ſow the land, and die, his executors ſhall have the 


corn; becauſe they have different intereſts, and are ſup- 
poſed to cultivate by different ftocks, and not by a joiat 


A what time the right of ſurvivor hip is to take $i, ; 
ME diſpoſutton or . — 4 — 
and defeat the right of ſurvi vorſpip. 


This right is to take place immediately upon the death 
of the joint-tenant, whether it be a natural or civil 


death; as if there be two joint-tenants, and one of them 


enters into religion, the ſurvivor ſhall have the whole. 


Co. Lit. 181. 6. 


Alſo it is laid down as a rule, that there ſhall be no 
right of ſurvivorſhip, uoleſs the thing be in jointure at 


the inſtant of the death of him who firſt dieth ; nibil de 
re arcreſeit ei qui nibil in re quando jus accreſceret babet. 


Co. Lit. 188. b. 


4 G Therefore 
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Therefore if there be two joi 


rent is ſuſpended by unity of poſſeſſion, and therefore 
cannot ſtand in jointure with the other moiety in poſſeſ- 
ſion, ſo that it during ſuch f one joint-tenant 
dies, there can be no ſurvivorſhip. Co. Lit. 188. 6. 

T wo ſemes joint-tenants of a leaſe for years, one of them 
taketh huſband and dieth, yet the term ſhall ſurvive; 
for though all chattels real are given to the huſband, if 
he turvive, yet the ſurvivor between the joint-tenants 15 
the elder title, and after the marriage the feme continued 
ſole poſſeſſed; tor if the huſband dieth, the feme ſhall 
have it, and not the executors of the huſband ; but o- 
therwiſe it is of perſonal goods. Co. Lit. 185. 6. 

Although joint-tenants are ſeiſed per mie & per font» 
yet todivers purpoſes each of them hath but a right to 
a moiety; as to enteoff, give, or demiſe, or to forteit or 
loſe by default in a frecipe ; and theretore where there 
are rwo or more joint-tenants, and they all join in a fe- 
offment, each of them in judgment of law gives but 
his part. Co. Lit. 186. 4. | 

So if there be two joi , and they both make 
» feoffment in fee, a gift in tail, or leaſe for life, Sc. up- 
on condition, and that for breach thereof one of them 
ſhall enter into the whole, yet he ſhall enter but into 2 
moiety, becauſe no more in judgment of law paſſed from 
him. Co. Lit. 186. a. 

It one joint-tenant bargains and ſells his moiety, and 
dies before the deed is inrolled, yet the deed being after- 
wards inrolled ſhall work a ſeverance ab initio, and ſup- 
port by relation the intereſt of the bargainee. Co. Lit. 
136. 6. | 


Bur if one joint t bargains and ſells all the lands, 


tenant 
and before inrollment the other dies, his part ſhall ſur- 
vive; for the freehold not being out of him, the jointure 
remains; and tho” afterwards the deed is inrolled, yet 
only a moiety ſhall paſs; for the inrollment by relation 
cannot make the grant of any better effect than it would 
have been if it had taken effect immediately. Cro. Fac. 
33. Co. Lit. 186. . 

If a recovery be had agai 


who dieth 


1 | 
before execution, the ſurvivor ſhall not avoid this re-. 


covery, becauſe that the right of the moiety is bound by 
it. Co. Lit. 185. 05 
If one joint-tenant agree to alien, and does it not, 
but dies, this will not ſever the joint-tenancy, nor bind 
the ſurvivor. 2 Vern. 63. That ſuch an agreement does 
not bind at law, Co. Lit. 184. b. 185. 4. 


Two joint-tenants of a church leaſe, one whereof be- | 


ing taken ſick in a journey, fever the jointure — provide 
for his wife ſends for the c hoolmaſter of the town, (who 


was the only perſon he could get to come at him,) and 
acquainted him with his intentions, and defired him to 
prepare an inſtrument for that purpoſe ; the ſchoolmaſter 


drew a kind of a deed of gift of the leafe from the fick | 


man to the wiſe, which he executed, and died; and this 


being to the wife, and void in law, ſhe would have made | 


it good in equity, but was diſmiſſed, being voluntary and 
without conſideration. Preced. Chan. 124. Moyſe and 
Giles. 2 Vern. 385. S. C. 

The proper conveyance by one joint-tenant to another, 
and what will moſt e ffectually ſever the joint-tenancy, is 
a releaſe ; but one joint-tenant cannot enfeoff his com- 
panion, becauſe they are both already ſeiſed per mie & per 
tout ; and this manner of conveyance paſſing by livery, 
cannot operate ſo as to give him what he already has; 
but tenants in common cannot releaſe to each other; for 
a releaſe ſuppoſeth the party to have the thing in demand, 
but tenants in common have ſeveral diſtin frecholds, 
which one cannot transfer to the other without the ſo- 
lemnity of livery. 22 NMH. 6. 42. b. Perk. ſedi. 193, 
197. Co. Lit. 193. b. 200. b. 2 Rol. Abr. 86. 

But tho? a releaſe be the proper conveyance from one 
| joint-tenant to another, yet if che jury find that the one 
joint-tenant did grant or convey to another, this amounts 
to a releaſe ; for they having found the ſubſtantial part, 


the court is to apply the words according to the opera- | 


s of a rent, and | 
one of them diſſeiſe the tenant of the land, this is a ſeve- 


rance of the jointure for a time; for the moiety of the 


| 


N 
| 


Cro. Fac. 83, 61 1. AM 


| bur in this caſe if the deviſor ſurvives the 


will, tho? he was not ſole tenant 
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tion they have in law; but every ſuch con muſt 
e I _ 2 
Sawnd. 2 Keb. 641. Raym. 187. 8. Che b 
Wilkins. 4 Mad. 151. 8. F. =” 


joint-tenants for life, and one is a 
feme covert, and the baron and feme levy a fine to the 
other joint-tenant, and thereby grant totum & guicguid 
in the land for life of the wite, upon the death of the 
other joint-tenant the leſſor may enter, for the fine in- 
curred by way of releaſe, and then the other joint-tenant 
muſt have claimed the whole from the firſt feoffment, ſo 
1 had — whole but - his own life. 2 Roll. 
. 86, 403. ac. wſtace v. Sc : 
ſee 6 Co. 78. 6. 1 annie pre an 
An agreement between joint-tenants of an advowſon 
that they ſhould be tenants in common, and that each of 


them ſhould preſent, amounts to a ſeverance and releaſe. 


Carth., 505. 1 Salk. 42. S. C. 


If there be two joint-tenants of a rent, the one may 


releaſe to the other; but if the rent be behind, the one 


cannot releaſe his intereſt in the arrearages to another. 
1 Leon. 167. 

One jount-tenant or tenant in common may let his 
part for years or will to his companion ur this only 
gives him a right of taking the wh tits, when be- 
tore he had but a righi to the im: + reof, and he may 
contract with his companion e purpoſe, as well as 
he may with any ſtranger. . 136. a. Oven 102. 


A partition or ſeverancc | tween joint-tenants of a 


| freehold mult be by deed, becauſe by the noturiety of 
inveſtiture they take it jointly ; and to alter that, a mat- 


ter of ſolemnity is required, which is a deed ; but tenants 


in common may make a partition without deed, becauſe 


that is only a ſetting out by metes and bounds, according 


to the firſt inveſtiture, which gave each of them diſtina 


moieties. 2 Roll. Abr. 255. Co. Lit. 169. a. 

| Regularly every diſpoſition by one joint-:enant to bind 
his companion mult be an immediate diſpoſition ; for the 
ſurviving joint-tenant claiming the whole by the or 
inveſtiture, — "_ . 1 to him, unleſs his 
companion i it from him in his life-ti 
Co. Lit. 168. 1 Roll Abr. 848. — 


But if two joint-tenants are in fee, and one lets his 


| moiety to J. S. for years, to begin after his death, this 


is good, and ſhall bind the other, if he ſurvives, becauſe 
this 1s a preſent diſpoſition, and binds the Jand from the 
time of the leaſe made, ſo that he cannot after avoid it. 
Co. Lit. 185. a. Bro. tit. Grant 154. 
But a deviſe for years in ſuch manner 


tenant will not bind the other ſurviving, becauſe that is 


no preſent diſpoſition, nor binding on the deviſor himſelf, 


inaſmuch as he may revoke or cancel his will 
deſtroy that deviſe. Lit. ſe. 289. 2 Roll. Abr. 348. N 
Alſo if there be two joint-tenants of lands, ard one of 
them deviſes away that which belongs to him, and dies; 
this is a void deviſe, and the deviſee takes nothing, 4 
cauſe the deviſe does not take effect till after the death 
of the deviſor, and then the ſurviving joint-tenant takes 


the whole by a prior title, viz. from the firſt feoffment z 

the other joint- 
tenant, then the deviſe is good for the whole by of 
ſhip, and then the words ot the will are ſufficient to carry 
the whole eſtate; beſides, at the time of making the 

t fol yet he was ſeiſed 

mie & per tout, and it 1s impoſſible to fix upon any — 
cular part which he meant to deviſe, becauſe he could not 


then call one part of the land more his own than the 


other, and the moſt genuine conſtruction ſeems 
the whole land, ſince he was ſeiſed per laut of it 
time of the deviſe. Lit. ſecl. 287. 
Cro. Fac. 106. Moor 776. pl. 1074. 
| Allo if there are two joint-tenants, and one of them 
ſurrenders his moiety to the uſe of his la® will, and dies 
before the ſurrender is preſented, having made his wil, 
this is a ſeverance of the jointure ; for being preſented it 


relates to the time of tite firſt ſurrender. C. /; 
1 Roll. Alr. $01, Lite 59. b. 


to give 
it at the 
Perk. ſect. 300. 


Ut 


iginal 


by one joint- 
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If two joint-tenants for life are, and one of them 


makes a leaſe for years of his moiety, either to be- 
gin preſently, or — his death, and dies, this leaſe is 
good and binding againſt the ſurvivor : the reaſon where- 
of is, that notwithſtanding the leaſe for years, the joint- 
tenancy in the freehold ſtill continues, and in that they 
have a mutual intereſt in each other's life, fo that the 
eſtate in the whole, or any part, is not to determine or 
revert to the leſſor till both are dead; for the life of the 
one, as well as of the other, was at firſt made the mea- 
ſure of the eſtate granted out by the leſſor; and therefore 
| fo long as either of them lives, if the joint-tenancy con- 
tinues, he is not to come into polleſſion; now theſe joint- 
tenants having a reciprocal intereſt in each other's life, 
when one of them makes a leaſe for years of his moiety, 
this does not depend for its continuance on his life only, 
but on his life and the life of the other joint-tenant, 
whichſoever of them ſhall live longeſt, according to the 
nature and continuance of the eſtate whereout it was 
derived; and then fo long as that continues, fo long the 
leaſe holds good, and by conſequence ſuch leſſee ſhall 
hold out the ſurviving jvint-tznant and the reverſioner, 


till the eſtate whereout his leate was derived be fully de- 


termined. Popb. 96. Adcor, pl. 514. 3 Bulſ. 273. 
1 Roll. Rep. 401. Dyer 187. Flow. 263. Cro. Fac. 91. 
Ce. Lit. 184. b. 185. a. 136. a. 3 B 131. 2 And. 
16. 2 Vern. 323. 


But if a rent were reſerved on ſuch leaſe, this is deter- 


mined and gone by the death of the leſſor; for the ſur- 
vivor cannot have it, becauſe he comes in by title para- 
mount to the leaſe, and the heirs ot the leſſor have no title 
to it, becauſe they have no reverſion or intereſt in the 
land. 1 Co. 96. Moor 139. Co. Lit. 185. a. 318. 

A. and B. joint-tenants for their lives, A. by indenture 
leaſes the moiety which he holds in jointure with B. to 


C. for ſixty years from the death of B. if he the ſaid A. | 
ſhall ſo long live, and demiſes the other moiety to C. for 


years from his own death, if B. ſhall fo long live; 
then A. dies, and B. ſurvives; and it was adjudged, 
that this leaſe was void for both moieties ; for by the firſt 
words it was a good leaſe from A. of his part upon the 
contingency of his ſurviving B. but that never happened, 
and as to B.'s part A. had not power to leaſe or contract 
for it during the life of B. tho” he had happened after to 
ſurvive him, for that was but a bare pofſibility, which 
could not be leaſed or contracted for, and therefore the 
leaie was void in the whole. Cro. Jac. 91. Moor, pl. 
1074. Whitlock v. Horton, Ng i 
A. and B. joint-tenants for their lives, 4. leaſes his 
part for fixty years, if he, and B. fo long live; then B. 
furrenders his part, and takes back a new eſtate; then 
A. dies, living B. and it was adjudged, that this leaſe made 


by 4. was determined by his death; for the joint-te- | 


nancy, which would have given them or their leſſees an 
intereſt in each other's life, is by the ſurrender of B. deter- 


mined and gone, and then the leaſe of A. ſtcod ſingle upon 


his own life, and conſequently by his death is determin- 
ed; ſo it would be if after ſuch leaſe for years by one 


joint- tenant they had made partition of the joint eſtate, 


and then the leſſor had died, his leaſe would be at an 
end, becauſe the joint-tenancy, which ſhould have fu 
ported it afier his death, is by the partition defeated and 
gone. Cro. Fac. 377. 1 Roll. Rep. 309. 3 Bulſ. 130. 
2 Roll. Abr. 131. Daniel v. Waddington. 


4. Of ſeverance by compulſion of law; and of the arit 
of partition. 


At Common law joint-tenants and tenants in common 
were not compellable to make partition, except by the 

cuſtom of ſome cities and boroughs. Lit. ſe. 290. 
Co. Lit. 187. codes 

But now by the 31 H. 8. cap. 1. reciting the incon- 
veniencies which joint. tenants and tenants in common 
lay under, from one joint-tenant's or tenant's in common 
occupying the whole iand, or receiving the whole profits, 
it is enacted, ſc. 2. ** That all joint-tenants and tenants 
in common that now be, or hereafter ſhall be of any 
eſtate or eſtates of inheritance in their own right, or in 


— - 


— 5 


— 


hold as joint-tenants or tenants in common, 


law, could not have this writ, though it lay againſt 
4. Dyer 98 


on the ſtatute 32 H. d. cap. 32. for though 


of frank- pledge, together with a manor; for t 


other; allo bei 


Cro. Elia. 759. 2 Lutw. 1018. 3 Leon 


TT 
right of their wives, of any manors, lands, tenements or 
hereditaments within this realm of Englund, I#ales, or 
the marches of the ſame, ſhall and may be coated and 
compelled, by virtue of this preſent att, to make parti- 
tions between them of all ſuch manors, lands, tenements 
and hereditaments, as they now hold, or hereafter ſhall 


by writ de 
partitione facienda, in that caſe tobe deviſed i;: the King 


| our Sovereign Lord's court of Chancery, in ee manner 


and form as coparceners by the common laws ot this 
realm have been, and are compelled to do, and the ſame 
writ to be purſued at the Common law. 


Provided, That every of the joint-tenants or tenants in 


common, and their heirs, after ſuch partition made, ſhalt 
and may have aid of the other, or of their heirs, to the 


intent to dereign the warranty paramount, and to recover 


tor the rate as is uſed between coparceners after partition 

made by the order of the Common law. | 
Before theſe ſtatutes the writ ot partition was confined 

to coparceners; alſo it lay againſt the alienee of a copar- 


| Cener, for a coparcener cannot by her alienation deveſt 


the right of her ſiſter to divide the eſtate, nor can ſhe 
deſtroy the writ of partition; but the alienee had no ſuch 


| writ of partition, becauſe ſuch alienee took an undivided 


moiety z nor was the alienee under the reaſons on which 
the law had founded ſuch right of divifion, which was 
that the inheritance might be ſeparated after marriage 
into diſtin& families; and tor the fame reaſons the 

nant by the curteſy, though he came in by the a& 


him by the ſurviving coparceners. Co. Lit. 175. a. 
| . 

But now by force of theſe ſtatutes, the alienee of 
parcerner may have a writ of partition againſt the 
parcener, becauſe they are tenants in common. Co. Lie. 
175. 4. 

So tenant by 
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curteſy ſhall have a writ of partition up- 
he is neither 
joint-tenant, nor tenant in common, yet being in 
miſchief with thoſe to whom the ſtatute gives this reme- 


| YILY within the equity thereof. Co. Lit. 175. ö. 


three coparceners are, and a purchaſe 
the part of one of them, he cannot join with either of 


the two coparceners in a writ of partition, either at 


Common law, or by force of the ſtatute; for the words 


ot the preamble of the ſtatute are; And none of them 


by the law doth or may know their ſeveral parts, Sc. 
and cannot by the laws of this realm make partition 
without their mutual aſſents: Now in this caſe of them, 
viz. the parcener may have a writ of partition at Com- 
mon law, and therefore cannot come within the pream- 
ble and intent of the act, and ſo cannot join with the 
purchaſer in a writ of partition brought upon it. 1 
And. 30. pl. 72. Co. Lit. 175. b. Kelw. 208. Dyer 
128. Bendl. 42. þl. 76. 

It hath been holden, that a general writ by joint-te- 
nants, or tenants in common grounded on this ſtatute, 
and concluding contra formam ſtatut. is ſufficient, with- 
out reciting the caſe particularly, fo as to bring it with- 
in the ſtatute ; for the framing of the writ is left to the 


ſup- | clerks in Chancery, and muſt be according to the form 


which they have deviſed. Cro. Eliz. 742, 743. and vide 
231. 

In this writ partition may be ms of the view 

hough it 

be not ſeverable of itſelf, nor partible, yet the profits 

thereof may be divided, or it may be divided thus; that 

the one ſhall have it at one time, and the other at an- 

ng demanded with the manor, it may 

well be intirely allotted to one, and the land in recom- 
pence to another. Cro. Eliz. 759. Sir George Moor and 

Brown v. Onſlow. 

In this action there are two judgments; the firſt is, 

quod partitio fiat inter partes prædictas de tenementis præ- 

dift. cum pertinen. And upon this there goes out a ju- 


dicial writ to the ſheriff to make partition, which re- 


cites, firſt the writ of partition and judgment, and then 
commands the ſheriff, together with twelve men of the 
vicinage, Cc. to go in perſon to the tenements to be di- 


by ided . 
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vided, and there in the preſence of the parties, (if they 
on ſummons to be made) by the oaths of theſe 
twelve men, to make an equal and fair partition, and 
allot te each party their full and juſt ſhare, and then te- 
turn che inquiſition of the partition annexed to the writ, 
under the ſeals of the ſheriff, and the jurors, whoſe 
names are likewiſe to be returned. Booth 245. Lit. 
ſect. 248. Co. Lit. 167. ; 

Wien the inquiſuion is thus returned, upon motion 
made in the court, the ſecond judgment is given in this 
manner: Idas conſiderat eft per cur. quod partitio firma 
&& flabilis in perpetuum teneatur. Co. Lit. 169. 

In a writ of partition, if the judgment be given quod 
partitio fiat, and thereupon a writ is directed to the ſhe- 
riff to make partition, no writ of error lies hereupon, 
for the judgment is not complete till the ſheriff's re- 
turn; and the ſecond judgment which the law requires 
hereupon, Ec. quod partitio, &c. for before that the plain- 
tiff may be nonſuit, or he may, upon the return of the 
ſheriff, ſuggeſt to the court that the partition is not equal, 
and ſo have a new partition, and may alſo releaſe before 
the laſt judgment. 1 Rol. Abr. 
Caunteſs of Warwick. Cro. Eliz. 635. Moor 643. Ney 
71. S. C. adjudged hs. Jos 324. 2 Bulſ. 104. like caſe 
adjudged, and vide 2 Rol. Rep. 125. 2 Bulſ. 119. 

I the writ be brought by one joint-tenant againſt e 
ral, and there haf to be error in the execution of it, 
and one of the defendants releaſes all errors to the plain- 
tiff, this ſhall not bar the others; for each having a di. 
tin& intereſt ſhall not be prejudiced by the leaſe of his 
companion. Cro. Eliz. 65. | 

A. and B. tenants in common of a manor, A. 
ſeveral freehoids that lay ſo mixed with the demeine 


lands of the manor, that they could hardly be diſtinguiſh- | | 


ed from them; B. brings a writ of partition of the manor 
only ; and it was adjudged, that partition ſhould be made, 
and a writ awarded dingly ; upon the execution of 

which writ 4. comes to the ſheriff and inqueſt, and in- 
forms them- with the purchaſe of the freeholds, that 
| are not parcel of the manor, and bids them take care 


how they make partition of all the lands within ſuch a | 
compals, leſt they offer violence to their conſciences; | 
ſhew them the freeholds diſtinQly, nor the | 


but does not 
limits of the manor, which obliged the ſherift to adjourn 
to a certain day, on which one of the inqueſt made 


default; and thereupon the ſheriff returns a fine of 40 . 


with an account of the difficulties they met with. Et 


ulterius propter brevitatem temporis breve illud exequi non 


potuit. It was held, that A. ought to ſhew the bounds | 
purchaſed, or the num- | 


of the ſeveral free holds that he 
ber of the acres; but if no light or evidence is given 
by either party to the inqueſt, and they make parti- 
tion de tanto quantum præſumitur & digneſcitur per præ- 
ſumpt iones, it is good; for they are under an obligation 


to execute the commanis of the court at their peril. 


Dyer 265. Pl. 3. Dalton's Sheriff 265. 


If after the awarding of the judicial writ, and before n 


the return of it, the defendant dies, yet the partition is 

, and the writ ſhall not abate, becauſe before the 
death of the defendant judgment was given that parti- 
tion ſhould be made ; and though upon the return of the 
judicial writ there is another judgment given, yet that is 


given in confirmation of the firſt judgment; it ſeems | | 
likewiſe, that upon the return of the judicial writ no | 


exception can be taken to it; therefore it is not material 
whether the defendant be dead or alive, fince he can 


have no advantage by any plea on the return of the 
writ. Dalliſon 59. 


The proceſs in this writ is ſummons, attachment and 


diſtreſs infinite. F. N. B. 62. Booth 245. 


A. and B. were joint-tenants for years, B. ſuffers C. to 


occupy his moiety with him, and A. brings a writ of par- 


tition againſt B. and C. ſuppoſing that B. had granted a | 


moiety of his part to C. C. ſhews, that he was but tenant 
at will to B. whereupon the writ abated; whether 4. 


might have another writ of partition againſt B. by Journeys 


accounts was the queſtion ; and reſolved, that he might; 
fer the poſſeſſion of C. was good colour for bringing the 


| 


750. Lord Berkeley and | 


1 


writ of partition, A. could not take notice what eſtate C. 


| had. Cre. Fac. 218. Beedle verſus Clerk. 


— 


ons and eſtates of the tenants of the manors, meſſi 


By the ſtat. 8 & 9g V. 3. cap. 31. intitled, An act 


| for the eaſier obtaining partitions of lands in coparce- 
| nary, joint-tenancy and tenancy in common, recitin 


that whereas the proceedings upon writs of partition - 
tween coparceners by the Common law or cuſtom, 
joint-tenants and tenants in common are found by expe- 
rience to be tedious, cha and oftentimes ineffec- 
tual, by reaſon of the difficulty of diſcovering the per- 
lands, tenements, and hereditaments to be Givided, and 
the defective or dilatory executing and return of the pro- 


_ ceſs of ſummons, attachment and diſtreſs, and other im- 


pediments in making and eſtabliſhing of partiti 

reaſon of which — perſons — — pun 7 
purparts are greatly oppreſſed and prejudiced, and the 
premiſſes are trequently waſted and deſtroyed, or lie un- 
cultivated and unmanured, fo that the ts of the 
ſame are totally or in a great meaſure loſt; for remedy 
whereof it is enacted, Phat after proceſs of pone, or 
attachment returned upon a writ ot partition, affidavit 
being made by any credible perion of due notice given 


of the ſaid writ of partition to the tenant or tenan 

| the action, and a copy thereof left with the occupier, — 

tenant or tenants, or, if they cannot be found, to the 
wife, fon or daughter, (being at the age of 21 years or 

upwards,) of the tenant or tenants, or to the tenant in 

| aQual poſſeſſion by virtue of any eſtate of freehold or for 
term tor years, or uncertain intereſt, or at will, of the 


perſons as ſhall be abſent or diſabled as atoreſaid ; and the 


perſon or perſons fo appealing thail be awarded thereupon 
| to 
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pay colls ; or if within ſuch time or times aforeſaid the 
tenants or perſons concerned, admitting the Cemandant's 
title, parts and purparts, ſhall ſhew to the court any in- 


equality in the partition, the court may award a new 
:tion to be made in preſence of all parties concerned, 
(if they will appear,) notwithſlanding the return and filing 
upon fecord the former, which ſaid ſecond partition retur- 
ned and filed, ſhall be good and firm for ever againſt all 
ſons whatſoever, except as before excepted. 
And it is further enacted, That no plea in abatement 
ſhail be admitted or received in any ſuit for partition, nor 
ſhall the ſame be abated by reaſon of the death of any 


And it is further enacted, that when the high ſheriff 
by reaſon of diſtance, infirmity, or any other hinderance, 
cannot conveniently be preſent at the execution of any 
judgment in partition, in ſuch caſe the under-ſheriff, in 
preſence of two juſtices of the peace of the county where 
the lands, tenements or hereditaments to be divided do 
be, ſhall and may proceed to execution of any writ of 
partition by inquiſition in due form of law, as if the high 
| ſheriff were then perſonally preſent ; and the high ſheriff 
thereupon ſhall, and is hereby enabled and required to 
make the ſame return, as if he were perſonally preſent at 
ſuch execution; and in caſe ſuch partition be made, re- 
turned, and filed, he or they, that were tenant or tenants 


of any of the ſaid meſſuages, lands, tenements and here- 


ditaments, or any part or purpart thereof before they 
were divided, ſhall be tenant or tenants for ſuch part ſet 
out ſeverally to the reſpective landlords or owners thereof 
by and under the ſame conditions, rents, covenants and re- 
ſervations where they are or ſhall be ſo divided; and the 
landlords and owners of the ſeveral parts and purparts ſo 


divided and allotted as aforeſaid, ſhall warrant and make | 


good unto their reſpective tenants the ſaid ſeveral parts ſe- 


verally after ſuch partition, as they are or were bound to 


do by any copy, leaſes, or grauts of tucir reſpective parts 

before any partition made; and in caſe any demandant be 
tenant in actual poſſeſſion to the tenant in the action for 
his part and proportion, or any part thereof, in the meſ- 
ſuages, lands, tenemeuts and hereditaments, to be divid- 
ed by virtue of a writ of partition as aforeſaid, for any term 
of life, lives or years, or uncertain intereſt, the faid te- 
nant ſhall ſtand and be poſſeſſed of the faid purparts and 


proportion for the like term, and under the ſame condi- | 


tions and covenants when it is ſet out ſeverally in purſuance 

of this, or any other act, ſtatute, or Jaw to that purpoſe. 
And it is turther enacted, that the reſpetive ſheriffs, 

their under- ſherifls and deputies, and in caſe of ſickneſs or 


diſability in the high ſheriff, all juſtices of the peace, with- 


in their reſpeCtive diviſions, ſhall give due attendance to 


cauſe be ſhewn to the court upon oath, and there allowed 
ol, or otherwile be liable every of them to pay unto the 
demandant ſuch coſts and damages as ſhall be awarded by 
the court, not exceeding five pounds, for which the de- 
mandant or plaintiff may bring his action in any of his 
Majeſty's courts of record at Meſtminſter, wherein no 
eſſoin, proteCtion, privilege or wager of law ſhall be al- 
lowed, nor any more than one imparlance; and in caſe 
the demandant doth not agree to pay to the ſheriffs or un- 
der ſheriffs, juſtices, and jurors ſuch fees as they ſhall re- 


ſpectively demand for their pains and attendance in the | 


execution of the ſame, and returning thereof, then the 
court ſhall award what cach perſon ſhall receive, having 
reſpe& to the diſtance of the place from their reſpective ha- 
bitations, and the time they muſt neceſſarily ſpend about 
the ſame, for which they may ſeverally bring their actions. 
By the 7 Ann. cap. 18. it is enacted, That if any 
coparceners, or joint- tenants or tenants in common be 
ſeiſed of any eſtate of inheritance in the advow ſon of any 
church or vicarage, or other eccleſiaſtical promotion, and 
a partition is or ſhall be made between them to preſent 
by turns, that thereupon every one ſhall be taken and 
adjudged to be {cifed of his or her ſeparate part of the 
advow ſon to preſent in his or her turn; as if there be 
two, and they make ſuch partition, each ſhall be ſaid to 
be ſeiſed, the one of the one moiety to preſent in the firſt 
Ver. II. No. 96. | 
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tuen, the other of the other mcicty to preſent in the ſo 


cond turn; in hike manner if there be three, four of 


more, every one ſhall be (aid to be ſeiſed of his or her 
part, and preſent in his or her turn.“ 


5. How joint-tenants and tenants in common are to ſue 
and be ſued ; of ſurnmons and ſeucrance, and the remedies 
they baue againſt each other. 

_ Joint-tenants being ſeiſed per mie & per tout, and de- 
riving by one and the fame title, mult jointly implead 
and be jointly impleaded with others. Co. Lit. 180. 6. 

So tho? one joint-tenant may diſtrain for rent, yet he 
cannot bring an action of debt, nor avow for rent arrear 
without making himſelf bailiff to his compagions, that 
they may be privy to the ſuit, and be intitled to their 
ſhares y_ his recovery thereof in their right. Cartb. 
328. Puilen and Palmer. 5 IH. d. 72, 150. S. C. 

If A. and BB. joint-tenants, and to the heirs of B. 


Join in a leaſe for life, 4. has a reverſion and ſhall join 


in an action of waſte; but the writ muſt be ud exher:- 
ditationem of B. becauſe he only hath the inheritance. 
Co. Lit. 42. a. | | 
But if two joint-tenants acknowledge a ſtatute, and 

their ſeveral lands are taken in execution, and after; 
upon the invalidity of the ſtatute, they jointly bring an 
audita guerela, the writ ſhall abate; for they to 
have ſeveral writs; for the wrong done to one by the 
execution of his lands is no turt to the other. Noy 1. 
Farm v. Downs, adjudged. | 

And altho? regularly joint-tenants are to join and be 
joined in action, yet it is otherwiſe with tenants in com- 
mon; and therefore if in ejectment the plaintiff declares 
on a leaſe made by 4. and B. and on the trial it appears 
that they are tenants in common, the plaintiff cannot 
recover; but if A. and B. had been juint-tenants, a 
Joint leaſe to the plaintiff had been good; and he might 
have declared quod demiſerunt ; and the reaſon of the dif- 
ference is, that tenants in common are of ſeveral titles, 
and therefore the freehold is ſeveral; and if they be dif- 
ſciſed, they ſhall be put to their ſeveral actions; as there- 
fore the lands of tenants in common are to be conſidered 
as different eſtates depending on different titles, the plain- 
tiff ſhall not recover, becauſe that were to allow the 
plaintiff to try two ſeveral and different titles in one iſſue 
at the ſame time; and therefore the plaintiff to make out 
his title muſt ſhew and prove that each demiſed the 
whole to him, or elſe he doth not prove the declaration; 
whereas the diſcovery of the tenancy in common proves 
the contrary ; and as they have different titles ta a maiety 


only, fo they could not each of them demite the whole; 


— 2 
— 
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— 


Co. Lit. 198. a. 


Rep. 342. 


' Moor 202. 


| but joint-tenants are ſeiſed per mie & per tout, and they 
the executing ſuch writ of partition, unlels reaſonable | 


derive by one and the fame title, and therefore each may 
be faid to demiſe the whole; and as they muſt join in an 


action for any violation of their poſſeſſion, ſo for the fame 


reaſon too their leſſee on their joint demiſe. 1 Show. 
1 Mad. 102. Co. Lit. 200. 

But thoꝰ tenants in common having ſeveral and diſtin 
rights cannot join in aCtion, yet where the thing is intire, 
as a horſe, hawk, they muſt join, theſe being in their 
nature not ſeverable, and theretore from the neceſſity of 
the caſe the law admits them to join. Lit. ſet. 314. 


. Lit. 197. 6. | 


So if there be two tenants in common, and they make 


| a leaſe for life, rendering rent, this reſervation, tho 


made by joint words, ſhall follow the nature of the re- 
verſion, which is ſeveral in the leſſors; therefore 

ſhall be put to their ſeveral aſſiſes if they be diſſeiſed, as 
if there had been diſtinct reſervations. Lit. 197. 6. 


Alſo tenants in common ſhall join ia actions perſonal, 
as treſpaſs in breaking into their houſe, breaking theic 


incloſure or fences, feeding, waſting, or defouling theic 


„ cutting down their timber, fiſhing in their piſcary, 
c. and ſhall recover jointly their damages; becauſe in 
thoſe actions tho? their eſtates are ſeveral, yet the 
furvive to all; and it would be le to bri 


ſeveral actions for one ſingle treſpaſs. Lit ſect. 315. 
4H So 
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So if there be two tenants in common of a manor, 
and they make a bailiff thereof, and one of them die, the 
ſurvivor ſhall have an aQion of account, for the action 
given unto them for the arrearages upon the account 
was joint. Co. Lit. 198. a. : 

So if two tenants in common ſow their land, and a 
ſtranger eateth the corn with his cattle, tho? they have 
the corn in common, yet the action given to them for the 
treſpaſs is joint, and ſhall ſurvive. Co. Lit. 198. 4. 
| Tenants in common may join or fever in debt or co- 
venant for rent; but if they lever, the demand muſt be 
de una medietate of the whole rent, and not of a certain 
ſum, which amounts to a moiety. Curtb. 289. Midgiey 
and Gelbert v. Lord Lovelace. But in an avowry they 
ought to ſever. Ca. Lit. 198. 6. | 3 

And as in treſpaſs tenants in common ſhall join, ſo 
they ſhall for a nuiſance done to their land, for it is per- 
ſonal, and concerns the of the land ; but for tor- 
ing of falſe deeds they ſhall ſever, for that concerns the 
inheritance of the land; and it the nuiſance be continu- 
ed after the death of one of the tenants in common, his 
deviſee ſhall join in aQtion with the ſurvivor, for the con- 
tinuance thereof is as the new - erecting ſuch a nuifance. 
Cra. Fac. 231. Some v. Barwiſb. 

A makes a leaſe, in which the leſſee covenants with 
the leſſor, &c. to repair; leſſor grants his reverſion by 
ſeveral moieties to ſeveral perſons, and leſſee aſſigns to 


| 


J. S. in an action of covenant by the grantees of the te- 


verſion for not repairing ;; the queſtion was, If two in 
common of a revertion could join in bringing an action 
of covenant againſt the aſſignee; and it was held, that 
they could and ought to join in this caſe, being a mere 
rſonal action, according to Littleton's rule, which was 
held to be general, without any relation to any privity 
of contract; and that the covenant being indiviſible, 
the wrong and damages could not be diſtributed becauſe 
uncertain. Aich. 15 Car. 2. Kitchin and Knight 
v. Buckley. 
| Joint-tenants and tenants in common are to join in quare 
impedit, the firſt, becauſe they are jointly ſeiſed, and 
claim by a joint title; the latter out of neceſſity, becauſe 
the thing is intire. Co. Lit. 197. l. 2 Ard. 23, 61. Comp. 
Incumb. 253. and vide ſup. 7 Ann. cap. 18. 

If joint-tenants or tenants in common refuſe to ſet out 
their tithes, the action muſt be brought againſt them both; 
but if one of them only occupy the land, the action is to 
be brought againſt him; or if one joint-tenant or tenant 
in common ſets out the tithes, and the other takes them 
away, the action muſt be brought againſt the wrong: doer. 
Hutt. 121. Cre. Fac. 86, 362. 

If a leaſe for years be made to B. and C. rendering 
rent, and C. aſſigns his moiety to D. and after the rent 
is arrear, the leſſor may bring an action of debt for the 


Palm. 283. 

If two joint-tenants bring treſpaſs, and the ac- 
tion one of them dies, the writ ſhall abate; ſecus if 
brought againſt them, for in the latter caſe the action is 
both joint and ſeveral. Cro. Fac. 19. 4 Med. 249. S. P. 

Alſo where a guare impedit is brought by two joint- 
tenants, and pending the action one of them dies, the 
writ ſhall not abate; and this out of neceſſity, left the 
fix months ſhould elapſe, and thereby the action be loſt. 
 Cro. Fac. 19. | 

If one joint-tenant refuſes to join in action, he may be 
ſummoned and ſevered ; but herein it is to be obſerved, 
that if the perſon ſevered dies the writ abates, becauſe 
the ſurvivor then goes for the whole, which he cannot 
do on that writ, where on the ſummons and ſeverance 
he went only for a moiety before, for the writ cannot 
have a double effect, to wit, for a moiety in caſe of fum- 


mons and ſeverance, and for the whole in caſe of ſurvivor- 


ſhip; and the law is the ſame if ſuch joint-tenants pro- 
ceed without ſummons and ſeverance, for ſince both by 
the writ might by poſſibility recover their moieties, they 
ſhall not go on for the whole in caſe of ſurvivorſhip, be- 
cauſe the words and effect of the writ at the time of its 


firſt purchaſing was that each might recover his moiety, 
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and therefore a new writ muſt be ſed to enable 
one to proceed for the whole. Co. Lit. 188. 

But in perſonal and mixt actions where there is ſum- 
mons and ſeverance, and yet after ſuch ſummons and ſeve- 
rance the plaintiff goes on for the whole, there if one of 


them dies, yet the writ ſhall not abate, becauſe they go 


on for the whole after ſummons and ſeverance; and if 
they were to have a new writ, it would only give the court 
authority to go on for the whole. Co. Lit. 197. 


So it two joint-tenants bring a writ of ward, and 
they are ſummoned and ſevered, and the ſevered perſon 
dies, the writ ſhall not abate, becauſe after ſuch leve- 
rance he went on for the whole; and ſo he does in 
this caſe, after the death of his companion. Co. Lit. 
197. 

So in guare impedit by two joint-tenants, and one is 
ſummoned and ſevered, and the fevered perion dies, the 
writ ſhall not abate, becauſe the advowſon is an intire 


thing; and he proceeded for the whole after the ſeve- 


rance, and ſo he may after the death, &c. Co. Lit. 


197. 6. Dyer 279. 


If two joint-tenants bring an aſſiſe, and the one is 
ſevered, if it be tound that the other had goods taken upon 


| the land, he ſhall recover ſole damage tur them. 11 Hl. 
Ke 


1 Rol. Abr. 571. 
Wherever tenants in common ought to join in action, 


and one alone brings the action, the defendant ought to 


plead the tenancy in common in abatement, which is a 


defence the law allows him, that he may not be twice 


charged; but it he plead in chief and it be found 
againſt him, the plaintiff ſhall have judgment, becauſe 


| he loſes the opportunity of pleading in abatement by 


pleading to the right of the action. Afar 466. Cre. 
1 Saik. 4, 32. 1 Mod. 102. 2 
Lev. 113. Cartb. 63. 

If joint-tenancy be pleaded by fine or deed in abate- 
ment of the demandant's aQtion, he cannot take a gene- 
ral averment that the tenant is ſole ſeiſed, for that were 
directly to contradict them, and ſet them aſide by a mat- 
ter of leſs force and ſolemnity than they are; but he 
may confeſs the joint-tenancy which the tenant pleads 
after the fine levied, but that the joint-tenant not named 
releaſed to the tenant before the writ brought, or that 
both the conuzees enfeoffed one who enfeotfed the te- 
nant; but at this day, if the tenant had been enfeoffed 
by deed, and had pleaded joint-tenancy to abate the de- 
mandant's writ, the demandant might have averred ge- 
nerally, that the tenant is ſole ſeiied, for the ſtatute of 
34 Ed. 1. de conjunciim feoffatis extends to joint-tenancy 


dy deed, though not by fine; but by the Common law 


the demandant was not allowed that plea, where the te- 


| nant claimed under a deed, no more than when he 


claimed under a fine; but if the tenaat claims by feoff- 
rent againſt B. and D. for the reverſion remains intire. | 


ment in pars, and pleads that in abatement of the de- 
mandant's action, the demandant may aver ſole tenancy, 
becauſe the feoffment is to be proved viva vice per pares, 
whole credit is not more regarded by the court than the 


| demandant's. 2 nfl. 523, 524. 


By the Common law joint-tenants and tenants in com- 
mon had no remedy againſt each other, where one alone 
received the whole profits of the eſtate, for he could 
not be charged as bailiff or receiver to his companion, 
unleſs he actually made him ſo; but now by the 4 & 


| 5 Ann. cap. 16. it is provided, That they and their exe- 
| Eutors and adminiſtrators may have an account againſt 


the other as bailiffs, for receiving more than their pro- 
portion, and againſt their executors and adminiſtrators. 
1 ny Bog 5 186. a. 200. b. 3 Leon. 228. 80 
t two had a ward in common, and one took all the pro- 
fits. F. N. B. 118. or” 
But if one joint-tenant or tenant in common had 
ejected or with-held the poſſeſſion from his companion, 
ſuch joint-tenant or tenant in common fo ejected might 
have maintained an ejectiane firme againſt ich cjector, 
Sc. Co. Lit. 199. 6. 
Alſo one joint-tenant or tenant in common may of- 
fend againſt the ſtatutes againſt torcible entries, either by 
the forcible ejeQing, or forcibly holding out his compa- 


nion; 
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nion; ſor though the entry of ſuch a tenant be lawſul 


er mie £Y tout, ſo that he cannot in any caſe be pu- 
Fiſhed in Lat of treſpaſs at the Common law ; yet 
the lawfulneſs of his entry no way excuſes the violence, 
or leſſens the injury done to his companion, and conſe- 
quently an indictment of forcible entry into a moiety of 
4 manor, fc. is good. Latch 224. Palm. 419. 

But though joint-tenants and tenants in common be- 
ing actually ejected, had theſe remedies at Common law, 
yet ſuch remedies were only extended to things real; 
and there was no remedy where a horle, hawk, c. 
| were ſeiſed by one joint-tenant or tenant in common, 
but by reſeiſing it again when a proper opportunity ſer- 
ved. Lit. ſet. 323 | | 

If there be two tenants in common of a manor to 
which waif and ſtray belong, and a ſtray doth happen, 
they are tenants in common of the ſame; and if the one 
doth take the ſtray, the other hath no remedy by action 
but to take him again; but it by preſcription, the one is 
to have the firſt beaſt happening as a ſtray, and the other 
the ſecond, there an action lieth, if the one takes that 
which pertains to the other. Co. Lit. 200. a. 

So it there be two tenants in common of a park or 
dove-houſe, and one of them deſtroy all the der, or takes 
all the old doves, and deſtroys the flight; or if two have 
land and mere - tones in common, and one of them carry 
them away; or if they have a folding in common, and 
one diſturb the other to ere hurd'es, in all theſe caſes 
treſpaſs quare vi & armis lies. Cs. Lit. 200. a. 6. 

If two ſeveral owners of houſes have a river in com- 
mon, and one of them corrupt it, the other ſhall have 
an action on the cale. Co. Lit. 200. 6. 


If one be willing to repair a houſe or mill which he holds 


in common, or jointly with another, he may have a writ 
De dom? reparanda againſt him. Co. Lit. 209. b. | 
I! land be given to two for lite, and to the heirs of one 
of them, and tenant for life do waſte, he that hath the 
fee, cannot have an action of waſte on the ſtatute of 
Glouceſter, but he may have one on Weſim. 2. cap. 22. 
which enacts, That if there be two tenants in common 
of a wood, turbary, piſcary, &c. and one do waſte, the 
other ſhall have a writ of waſte, and the waſter ſhall 
have election before judgment, either to have his part 
certain aſſigned to him by the oath of twelve men, (and 
then the place waſted ſhall be aſſigned for part thereof,) 
or to grant that he will take no more for the future 
than his companion ſhall approve of; and this act by 
conſtruction has been held to extend to juint-tenants, but 
not to parceners, becauſe they might have the writ De 
partitione facienda at Common law. Co. Lit. 200. 6. 
2 Infl. 403- 
For more learning an this ſuljecb, ſee 3 Bac. Abr. and 14 
Vin. Abr. tit. Joint-tenants and Tenants in common. 
JOINTURE, ( Junctura) Is a covenant whereby the 
huſband, or ſome other friend in his behalf, aſſureth unto 
his wife, in reſpe& of marriage, lands or tenements for 
terms of life, or otherwiſe. #eft. Symbol. fart. 2. lib. 2. 
tit. Covenants, ſect. 128. 27 Hen. 8. cap. 10. It is lo 


called, either becauſe granted ratione juncturæ in matri- | 


mania, or becauſe the land in frank-marriage is given 
jointly to the huſband and wife, and after to the heirs of 
their bodies, whereby the huſband and wife are made 
joint-tenants during the coverture. Co. lib. 3. Butler and 
Baker's caſe, fol. 27. See FRANK-MARRIAGE. Fornture 
is alſo uſed as the abſtract of joint-tenants. Ca. lib. 3. 
fol. 3. Marquis of Wincheſler's caſe. Funct᷑ura is allo 
by Bracton and Fleta uſed for joining of one bargain to 
another. Fleta, lib. 2. cap. 60. and therefore jainture in 
the firſt ſigni fication may be fo called, in reſpect that it 
is a bargain of livelihood for the wife, adjoined to the 
contract of marriage. Cotvell. | 

JOINTURE, Is a competent livelihood of frechold for 
the wife of lands, Cc. to take effect preſently in poſſeſ- 
fion or profit aſter the death of the huſband, tor the life 
of the wife at leaſt, if ſhe herſelf be not the cauſe of the 
determination or forfeiture thereof. Co. Lit. 36. 6. 4 
Cz. 2. b. 

It having been determined that at Common law a wo- 
man could not be endowed of an vie, and mutt lands be- 


—_— 


original of jointures. 3 Bac. Abr. 221. 


Dyer 91. Co. Lit. 34.6. 
Brotunl. 132. 4 Cs. 5. 


: 
* 
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fore the 27 Hen. 8. being put in uſe, ſo that there was nc 
confidence to be had in the dower at the Common law ; 
this obliged the wife, or her friends, either before or at- 
ter the marriage, or procure the hutband to take the le- 
gal eſtate from the teoffees, and ſettle it to the uſe of 
him and his wife for life, or in tail, with what remain- 
ders over he pleaſed ; and this ſeems to have been the 


] See Dower, 
CURTESY oF ENGLAND. | 
But tho” this method was an eſfectual ſecurity to the 
wife, yet was it of no ſervice to the huſband, or his 
heirs, in barring her of her dower before the 27 Hen. 8. 
tor by the Common law a wornan could not be barred of 
her dower by any aſſignment or aſſurance to her of other 


lands whereof ſhe was not dowable, (except in the caſe 


of dower ad oftium eccleſiz, or ex afſenſu patris, which 
were allowed to be dowers or jointures of themſelves, 
and were a good bar of any otl. et dower,) if ſuch aſſigr- 
ment, or aſſurance was made by the huſband before mar- 
riage or after, or by the heir after his death; and tho? 
they were expeſsly ſaid to be in full bar and recompence 
ot her dower, yet might the recover her dower notwith- 
ſtanding ; ſhe having a right to be endowed of the third 
part of all her huſband's lands, veſted and fixed in ler 
immediately upon the marriage and the huſband's ſeiſin 
thereof; and this right, like ail others, could not be trani- 
ferred or extinguiſhed but by a releaſe thereof; and if no 
fuch releale were made, it continued ſtill in being, for 
want of the proper means to deſtroy it; and if it ſtill ex- 
iſted, her remedy was open to recover and reduce it into 


poſſeſſion; and of this there can be no doubt as to any 


eſtate or purchaſe procured by the huſband to be made ta 
his wife after marriage, in lieu and ſatistaction of dower 

for ſhe is not at this day bound in ſuch caſe; and if it were 
made before marriage, it was at Common law no bar, 


| for tworealons; 1. Becauſe at the time of making there- 


of the had no title to dower, and therefore an eſtate 


made to her then could be no bar to a right which accru- 


ed to her after. 2. Becauſe immediately upon the mar- 
riage the right firſt veſted in her, and could not be — 


gui ſhed or barred but by a releaſe thereot; fo if ſuch aſ- 


ſignment or aſſurance were by the heir in pair, this was 
no bar neither ; but if it were by indenture or fine, then 
it ſhould ſeem an eſtoppel to her to demand any other 
dower, becauſe her title to dower was then complete and 
certain; and ſhe has by this acceptance concluded herſelf 
to demand any thing more. 4 Co. 1. Fernan's cafe. 
36. b. Ero. tit. Dower 97. 2 


1. Of jointure becoming a bar of dowsr by flat. 27 Hen. 


8. and the rules to be wbjerved in making @ goed jainture, 


and ſuch à one as will be an effeftual bar of d;wer. 


2. How far the afls of a jointreſs, or ber huſban !'s a8 
may defeat her of this prouiſian; auf foes far ſhe is intitled 


| to the aid and aſſiſtance of a court of equity. 


1. Of jointure becoming a bar of dower bv flat. 27 Hen. 
8. and the rules to be obſerved in making a — þ oro 
and ſuch a one as will be an eſfectuul bar of dorwer. | 


The maxims of the Common law, that no right could 
be barred before it accrued ; and that a right or title to a 
freehold could not be barred by acceptance of a collateral 
ſatisfaction, and the realons aforeſaid allowing the wife 
to claim her dower, and alſo the benefit of tuch ſettle- 
ment as was made on her, which being contrary to 
2 Co. Lit. 36. 6. 

y the ſtat. 27 Hen. 8. cap. 1. ed. 6. it is enacted, 
That whereas divers IE purchaſed, or have 
eſtates made and conveyed of and in divers lands, tene- 
ments and hereditaments unto them and their wives, and 
to the heirs of the huſband, or to the huſband 8 the 
wife, and to the heirs of their bodies begotten, or to the 


| hutband and to the wife for term of their lives, or for 


term of the life the ſaid wife, or where any ſuch eſtate 
or purchaſe of any lands, tenements or hereditaments 
hath 


hereafter 


perſon or perſons, and to their heirs and aſ- 
the uſe and behoof of the ſaid huſband and wife, 
uſe of the wife, as is before rehearſed, for the 
the wife; that then in every ſuch caſe, every 
married having ſuch jointure made, or hereafter 
to be made, ſhall not claim nor have title to any dower 
of the reſidue of the lands, tenements or hereditaments, 
that at any time were her ſaid huſband's, by whom ſhe 
hath any ſuch jointure ; nor ſhall demand nor claim her 
dower of and againſt them that have the lands and in- 
heritances of her ſaid huſband ; but if ſhe have no ſuch 
jointure, then ſhe ſhall be admitted and enabled to pur- 
ſue, have, and demand her dower by writ of dower, af- 
ter the due courſe and order of the Common mow this 
realm; this act or any law or iſion made to the con- 
thereof — r 

Felt. J. Provided, That if any ſuch woman be law- 

fully expulſed or evicted from her ſaid jointure, or from 


entry, action, or by diſcontinuance of her huſband, then 


every ſuch woman ſhall be endowed of as much of the re- | 


fidue of her huſband's tenements or hereditaments where- 
of ſhe was before dowable, as the fame lands and tene- 
ments ſo evicted and expulſed ſhall amount or extend unto. 

$4. 9. Provided alſo, ** That if any wife have, or 
hereafter ſhall have, any manors, lands, tenements or he- 


huſband in whoſe time the ſaid joi | 
ſured unto her; that then the ſame wife ſo overlivi 


as is 
take 


parliament 
writ of dower or otherwiſe, according to 


Common law, of and in all fuch lands, tenements 
and hereditaments, as her huſband was and food ſeiſed 
of any eſtate of inheritance at any time during the co- 
verture ; any thing, &c. 
To make a good jointure within the ſtatute, the fix 
following things are to be regarded : | 
won the death 


1. The eftate muſt take effed? i 
of the huſband. Therefore if an eſtate be made to the 
' huſband for life, the remainder to J. 8. for life, remain- 


der to the wife for her jointure, this is no good jointure, | 
for it is not within the words or intent of the ſtatute ; 
for the ſtatute defigned nothing as a ſatisfaction for | 


dower, but that which came in the ſame place, and is of 
the ſame uſe to the wife, and though FJ. S. dies during 


the life of the huſband, yet this is not good; for every in- 


tereſt not equivalent to dower being not within the ſta- 
tute, is a void limitation to deprive the wife of her dower. 
4 Co. 3. Hutton 51. 

So if an eſtate be made to the uſe of 4. for life, the 


remainder to the wife for life, this is not good, though A. | 


dies, living the huſband. 4 Co. 2. Hab. 151. 


So if an eſtate be made to the huſband for life, remain- | of dower or jainture. My Lord Coke ſays, that it muſt be 


der to J. S. for years, the remainder to the wife for her 
jointure, this is not goed, though the years are expired 
in the life-time of the huſband. Hutton 51. Winch 33. 
But if an eſtate be made to the huſband for life, the 
remainder to J. 8. for the life of the huſband, to ſup- 
contingent remainders, remainder to the wife for 
Fee. this is a good jointure, though not within the ex- 
8 for it is within the equity and 
defign of it. 4 Co. 
F 
life, remainder to the fon and his wife, and the heirs of 
the body of the ſon, this is no good jointure, though the 
wife hath an immediate freehold; for to be within the 
caſes of the ſtatute whereby dower is barred, the wife 


| 
| 


; 


| 


tte 


— 


—— „ — 


| 
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muſt have a ſole property after the death of her huſ- 
band. Winch 33. | 
A feoffment in fee to the uſe of the feoffee for life, re- 
mainder to the uſe of his ſecond fon for life, remainder to 
the uſe of ſuch wife as the fon ſhall take, remainder to 
the heirs of the fon; the father dies, the ſon marries, 
and dies; the wife is not by this ſettlement barred of her 
dower; for this at the time of the creation was no cer- 
tain proviſion for the wife's lite, for the ſon might have 
married and died in the life of the father. 1 Sid. 3, 4. 
or OR. 
A jointure limited to take effect immediately on the 
death of the huſband ſhall take effe& as well on a civit 
as a natural death; therefore if the huſband enters into 
religion, is baniſhed, or abjures the realm, the wife ſhall 
have her jointure. Co. Lit. 133. Moor 851. 3 Bulſ. 
1 Rol. Rep. 400. 2 Fern. 104. | 
2. The eſlate muſt be for term 


the wife's life or a 
greater eſtate. Therefore if an 


be made to the 


wife for the life or lives of many others, this is no good 
any part thereof, without any fraud or covin, by lawful 


jointure; for if ſhe ſurvives ſuch lives, as ſhe may, then 
it would be no competent proviſion during her life, as 
every jointure within the ſtatute ought to be. Co. Lit. 


36. l. 4 Co. 2b. 


So if a term for 100 years be limited to the wife, if 
ſhe ſo long live, or abſolutely, this is no good jointure ; 
for the ſtatute provides, that when the wife hath an eſtate 


for life by ſettlement, ſhe ſhall be barred of her dower 


at Common law ; if ſhe hath any greater eſtate ſhe hath 


an eſtate for her own life included in it; but if ſhe hath 


-"Þ 


leſs eſtate, it is out of the ſtatute. Co. Lit. 36. 4. 
an eſtate be limited to the wife upon condition, her 
acceptance of ſuch a conditional jointure makes it good ; 
for the eſtate ſupports the wife well enough, and it is in 
her power to continue it during her life; therefore an e- 
ſtate limited to the wife durante viduitate is a good joi 


ture; for it cannot determine but by her act. 3 xy 


by 
ar made to berſelf and to others in 


ber. 


in truſt for her, yet it would not be good; 
bars the dower when by it the poſ- 
(which was formerly an uſe) is executed in her. 


the intention of the ſtatute was to ſecure the 
wife a competent proviſion, and alſo to exclude her from 
claiming dower, and likewiſe her ſettlement, it ſeems that 
a proviſion or ſettlement on the wife, tho“ by way of 
truſt, if in other reſpects it anſwers the intention of the 
ſtatute, will be enforced in a court of equity. 


4. The eftate muſt be in ſati;fafion of her whole deter. 


The reaſon hereof is, that if it be in ſatisfaction of part 


only, it is uncertain for what part it is in ſatis faction of 
__— and therefore void in the whole. Co. Lit. 


If an eſtate be made to the wife in ſatisfaction of part 


| of her dower before marriage, and after marriage other 


lands are conveyed to her after marriage, ſhe ſhall have 
dower of all the lands of her huſband, notwithlianding 
the ſettlement is in ſatisfaction of part. 4 Co. 5. | 

5. The eftate muft be expreſſed to be in ſatisſaction of her 
dower ;, and how far a collateral recompence [hall be a bar 
expreſſed or averred to be in ſatisfaction of her dower ; 
but guere, for this does not ſeem requiſite, either within 
the words or intention of the ſtatute. Co. Lit. 36. ö. 

Therefore where an aſſurance was made to a woman 
to the intent it ſhould be for her jointure, but it was not 
ſo expreſſed in the deed, the opinion of the court was, 
that it might be averred that it was for a jointure, and 
that ſuch averment was not traverſable, Ouem 33. and 
there ſaid, that it had been ſo likewiſe ruled between the 
Queen and Dame Beaumont. 

But a deviſe of an eſtate to a wife for life cannot be 
averred to be in ſatisfaction of a dower or jointure, un- 
leſs it be expreſſed to be ſo in the will; for there can be no 
averment contrary to the will, and conſequently there can 

be 
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be no averment contrary to the conſideration implied in | 


every deviſe, which is the kindneſs of the teſtator. Co. 
Lit. 36. 4 C. 4, 3 a 
So where one deviſed lands to his wife during her wi- 
dowhood, and died, and the married again, and brought 
dower, and this deviic being plcaded in bar, it was held 
no bar : iſt, Becauſe a will imports a conſideration in 


itſelf, and cannot be averred to be in bar of dower, un- 


| leſs it be ſo expreſſed. 2dly, Dower cannot be of lefs 
eſtate than for lite of the wite, and a third reaſon may 
be, that her right to dower cannot be barred by a colla- 
teral recompence, fince ſuch collateral recompence is no 

conveyance of ſuch right. 4 103. | 

A man deviſed his lands to his wife till his daughter 
Af. ſhould arrive to the age of nineteen years, and after 
to 24. in tail, remainder over in fee ; deviſes further, 
that AA. ſhould pay alter her age of nineteen years to his 
wife 121. per annum in recompence of her dower, and if 
ſhe failed in payment, that then his wife ſhould have the 
land for her life; the wife before her daughter came to 
nineteen brought her writ of dower, and recovered a third 
part; and after the daughter came to nineteen, and for 
non-payment of the 12 J. the mother entred ; and the 
queſtion was, if her entry were lawful ; and argued that 
it was, and that by bringing of her writ of dower ſhe had 
not waved the benefit to have the lands by the deviſe, be- 
cauſe then the had no tiile to it, but her title accrued af- 
ter, for non-payment of the 12 J. But it was adjudged, that 
ſhe having recovered a third part in dower, ſhe ſhould not 
have the rent by the will; for it is againſt the intention 
of the will that ſhe ſhould have both, and the accep- 
tance of one is a waver of the other. Cro. Eliz. 128. 
Gofling v. Warkurton. 

One ſeiſed in fee of lands held in focage, and of other 
lands in tail held in capite, deviſes by will in writing the 
third part of all his lands to his wife in recompence of her 
dower, and dies; ſhe enters into the third part of the 
tee - ſunple lands without bringing her writ of dower, 
and therefore ſhe was barred to have any more by 27 H. 
8. of jointures; which ſhews that ſhe took this by the 
deviſe, as 2 jointure within that ſtatute, and that taking 
by the devite ſhe could have no more than the deviſor 
had power to diſpoſe of, which was only his fee-ſimple 
lands; and ſhe by entring into a third part thereof ſhews 
her intention to have it as a jointure, (for otherwiſe ſhe 


could not enter till aſſignment by the heir or ſheriff;) | 


but in this caſe ſhe being barred only by reaſon of the 
ſtatute, as the book ſays; it appears, that before that 
ſtatute ſhe would not have been barred of her dower by 
ſuch deviſe. Dyer 220. 4 Co. 4. | 

A man marries an orphan of Londan, who had a great 
portion in the chamber of London, the huſband dies be- 
jore taking of it out, but makes his will, and deviſes this 
money to his wife, provided that ſhe ſhould not claim 
her dower ; and yet after his death ſhe brought her writ 
of dower, and thereupon a bill was brought in Chancery 
to have her releaſe her dower, or renounce the deviſe, and 
for an injunction in the mean time, but cbuld not prevail; 
the money belonging to her in her own right by the cul- 
tom, for want of the huſband” altering the property there- 
of ; and tho? he had, yet it was admitted it would have 
been no bar of dower, being totally collateral thercto; 
though it ſhould ſeem the would in ſuch caſe have for- 
feited the moncy by ſuing for dower. 
1 Chan. Caſes 181. Pheaſant's caſe. 

On this diſtinction it hath been often ruled in Chan- 
cery, that if lands, money, goods, &c. are deviſed to 
a woman, without ſaying in lieu or ſatisfaction of dow- 
er, Cc. yet the wife ſhall have both; becauſe a deviſe 
is to be conſidered as a bounty, and implies a conſide- 
ration in itſelf, but if it be ſaid in lieu of recompence of 
dower, there the wife cannot have both, but may wave 
which the pleaſes. 2 Chan, Ca. 24. 2 Fern. 365. Preced. 
Chan. 133. : | 

J. S. deviſed legacies to his wife out of his perſonal 
eſtate, and deviled to her part of his real eſtate during 
her widow hood, and deviſed the re ſidue of his eſtate to 
truſtees for twenty-one years, for payment of dcbts and 


legacies, and the remainder of the whole eflate he devi- 
Vol. II. Ne. $6. a 


2 Vent. 340. and 


man 


* 


Co. Lit. 36. 6. 
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ſed to the plaintiff, (who was his godſon, and of his 
name, but a remote relatiun,) for lite, and to his firit 
and other ſons in tail; and my Lord Chancellor Somers 
decreed, that though it was not declared in the will to 
be in lien and fats:aftion of dower, yet as it may be 
plainly collected to be 15 intended, (he having made a dil- 
Ar of = TR _— and as a collateral ſatisfac- 

on, may be 2 ar to dower in equity, though not 
at law ; that ſhe muſt either take her dower, and wave 


| the deviſe, or accept the deviſe, and wave the dower; 


but this decree was reverſed by Wright Lord Keeper, 
and the decree of reverſal affirmed in parliament. 2 
Vent. 365. Lawrence v. Lawrence. Abr. Eq. 218-9. S. 


C. and vide 1 Fern. 463. 


J. S. ſeiſed of copyhold lands belonging to the manor 


of Whitchurch, in which manor there is the followi 


cuſtom, viz. that the firſt wife of every tenant ſhoul 

have her free bench in all the lands whereof her huſband 
was ever ſeiſed during the coverture; the ſecond wife a 
moiety, and the third a third part fo long as ſhe kept her 


| huſband above ground; F. S. in conſideration of a mar- 


riage and marriage purtion, covenants with truſtees that 
within two months after the marriage he would ſettle all 
his lands to the following ufes, viz. As to part of the 


| lands, to the uſes of himſelf and his wife for their lives, 


remainder to the farſt fon, c. in tail male; and as to the 


other moiety, to the uſe of himſelt for life, remainder to 
his firſt ſon, c. with a proviſo, that the lands fo ſettled 


on the wife thould be in lieu of her cuſt eſtate ; 


6. The eftate muſt be made during the coverture, This 
the very words of the act of parliament require, and 
therefore if a jointure be made to a woman during co- 
verture in ſatisfaction of dower, ſhe may wave it after 
her huſband's death; but it ſhe enters and agrees thereto, 
ſhe is concluded; for though a woman is not bound by 
any act when ſhe is not at her own diſpoſal, yet if ſhe 


| agrees to it when ſhe is at liberty, it is her own act, 


and ſhe cannot avoid it. Co. Lit. 36. 4 Co. 3. 
If a jointure be made to the wife before coverture, 


| and the buſband and wife alien by fine, the wife ſhall 


not afterwards be endowed of any lands of her huf- 
band's; for fince ſhe quitted her dower when ſhe was 
at her own diſpoſal, the can claim nothing but the join- 


ture, and that ſhe has paſſed away by the fine levied ; 


but if the jointure was made during the coverture, and 
then ſhe relinquiſhed it by fine, yet ſhe ſhall have her 
dower of the other lands; for the acceptance of a join- 
ture during the coverture is no bar of her dower, and 
ſhe paſſing of it by fine cannot be conſtrued as accep- 
tance of property in them, ſince that is capable of ano- 
ther conſtruction, viz. to bar her dower in thoſe lands. 
1 Bal. 163. 

The huſband after marriage ſettled lands to the uſe of 
himſelf and wife in tail, for her jointure, and during the 
coverture part of the lands were evicted, and the hutband 
died, and the wife entered into the reſidue ; and upon a 
reference out of the court of wards to the two Chief Jut- 
tices, it was reſolved, that ſhe ſhould have a recompence 
for the part evicted. Moor 717. pl. 1002. 

A ſeignory was granted to the huſband and wife, and 


their heirs, the tenant attorns, the huſband dies, and the 


ſeignory ſurvives to the wife, and ſhe brought her wiit of 
dower, in bar of which the heir pleads acceptance of 
homage from the tenant ; and this was held a good bar; 


for though ſhe 21 have difagreed to ſuch eſtate during 
| 4 3 the 
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ine coverture, dy the acceptance of homage 


ſhe hath 
concluded ; and this caſe differs from the aſſign- 


ent by the heir in pai and her acceptance; becauſe if 
—— . this 


der to the right 
cannot in this caſe diſagree, becauſe the eſtate upon the 
huſband's death is determined and gone; though by 
this contrivance all women may be defeated of their 
dower as to eſtates purchaſed after the marriage. Perk. 
352—3. 3 0. 27. 7 97 
If an eſtate be made to the wife for her jointure 

: 0 7 8. 


the remainder to his wife for life, the remainder 
tail, and then he makes a feoffment in fee to the 
| i and this wife for their lives, as a jointure, 
the remainder to C. and dies without iſſue, the wife is re- 


and therefore ſhe muſt be in her former title, to fave the 
contention and trouble of the action. Co. Lit. 348. 4. 

But if an eſtate be made to the hufband in tail, the re- 
mainder io the wife for life, the remainders to the right 
heirs of the huſband, the hufband afterwards makes a 
feoffment in fee to the uſe of the huſband and wife for 
their lives, the remainder to the right heirs of the huſ- 
band, the huſband dies without iſſue; the wife may claim 
by which ſhe pleaſes, and is not remitted nolens volens, be- 
cauſe there are not two titles, the one indefeaſible and 
the other defeaſible by a third perſon, but both equally 
firm ; for the right heir of the huſband upon the waver 
of the firſt eſtate by the wife can claim nothing in the 
land contrary to the feoffment of his anceſtor, and there- 
fore that eſtate which the wife claims is inde feaſible; 
and no ſtranger is prejudiced by being put to his action. 
Co. Lit. 357. Dyer 358. 


But if the makes no election, the ſhall be ſuppoſed to 


be in of her elder eſtate, becauſe every one is preſumed to 
chooſe what is moſt for his benefit. 2 Rel. Abr. 422. 

If the wife has an old right before the coverture, and 
afterwards takes a jointure of the ſame lands, ſhe ſhall be 
remitted. Cro. Fac. 490. 

An eſtate ſettled to the huſband for life, remainder to 


the wife for a jointure, except ſuch of the lands as the 


huſband ſhould deviſe; this exception is repugnant to the 
grant, becauſe the ſettfement might be avoided by the 
huſband deviſing the whole. Heb. 72. 

2. How for the afts of a jointreſs or her huſband*s afts 
may defeat her of this proviſion ; and bat far ſbe is intitled 
to the aid and aſſiſlance of a court of equity. It has been 
already oblerved, that it a man makes a jointure on his 
wife before or after marriage, and they both join in a 
fine, that ſhe is fo far bound thereby, that if the jointure 


heir of the huſband, it ſhould ſeem ſhe 


was made before marriage 
in any other lands of the huſbands ; but 
was made during ſhe may claim dower in the 


4 
ed, yet it ſhall 


| depart with her eſtate for life, but there reſults a truſt 19 
the wife to redeem, and to reinſtate herſelf in her join- 
ture. 2 Chan. Ca. 162. 

If tenant in tail of a truſt makes a or ac- 
knowledges a judgment or ſtatute, and then levies a fine, 
and ſettles a jointure, the jointreſs ſhall hold it ſubje& to 
| the mortgage or judgment, in the ſame manner as if the 
| mortgagor or conufor had been tenant in tail of the legal 

eſtate, and after the mortgage or judgment had levied a 
fine, and made a jointure, becauſe the ſubſequent decla- 
ration of the uſe of the fine is merely the act of the te- 
| nant in tail, and he cannot by any act of his own make 

a ſubſequent conveyance take place of a precedent, and 
the rather, becauſe the teme claims under that fee which 
| tenant in tail got by the recovery or fine, and that fine 
| was ſubject to all the charges he had lain upon it. 1 Chan. 
33 

a man marriage articles agrees to ſettle a jointure 
on his intended wife, and the marriage is — 
and the huſband dies before any ſettlement made, an exe- 
cution of the articles will be decreed in equity. 2 Vent. 343. 

So where A. gave a voluntary bond after marriage to 
| make a jointure to his wife, and he made a jointure ac- 
| cordingly, ang then the wife delivered up the bond, and 
the jointure being evicted, the court held that it ſhould 
be made good out of the perſonal eſtate, eſpecially as 
| N by it; for the delivery of 
| Fern. 427. Beard and Nuthel. 
| So if a jointreſs brings her bill to have an account of 
| the real and perſonal eſtate of her late huſband, and to 
have a ſatisfaction thereout, for a defect of value of her 
jointure lands, which ſhe had covenanted to be and to 
continue of 1 and the defendant inſiſts that this 
z a covenant which ſounds only in damages, and pro 
perly 8 at law; — * admitted A 
court of equity cannot regularly damages, yet in 
this caſe a Maſter in Chancery may properly — into 
the value of the defect of the lands, and report it to the 
court, which may decree ſuch defect to be made good, 
or * 3 upon a quantum damnificat”. 
Abr. Eg. 18. 
I there be a jointreſs, and a covenant that her jointure 
| ſhall be of ſuch a yearly value, and it falls ſhort, tho? her 
eſtate be not without impeachment of waſte, yet the 
may commit waſte ſo fur as to make up the defect of the 
| Jointure. Abr. Eg. 221-2. | 
F. S. made a ſettlement on his eldeſt fon for life, with 
remainder to his firſt and other ſons in tail, remainder 
over, with power to his ſon to appoint any of the lands 
not exceeding 100/. per ann. to any wife he ſhould after- 
wards marry, for a jointure, (the father being under an 
| apprehenſion that he was then married to a woman which 
the father diſlik'd, and had no intention his fon thould 
provide for ;) the father died, and the ion marricd that 
very woman, (tho? there was ſtrong preſumptive proof 
that he was married to her before,) and after marriage 
| appointed certain lands to truſtees in truſt for her, for a 

Jointure, and covenants that if they were not oft 100 J. 
per ann. value, that upon requeſt made to him any time 
during his life, he would make them up ſo much out of 
other lands in his power; he lived ſeveral years, and no 
| complaint was made that the lands were not of that va- 

lue, nor requeſt to make it up, and died ; upon iſſue upon 
2 bill brought by the widow to have the jointure made up 
iool. My Lord Keeper faid, that a proviſion tor a 


wife 


— 


1 
g » TEIIs 


in this caſe ſhe doth not abſolutely 


by a feme covert could no way bind her. 1 


„ „ 7 R l 


1 P 8 


wiſe or children was not to be conſidered as a voluntary 
covenant, and therefore decreed the deficiency to be 
made up, notwithſtanding the circumſtances of the caſe, 
and her negle ct in not requeſting it during coverture; for 
the laches of a feme covert cannot be imputed to her. 
Abr. Eq. 222. Hill. 1701. Fathergill v. Fotbergill. | 
If a bill is brought by an heir at law, or any other per- 
fon, againſt a jointreſs, whereby the party would avoid the 
jointure, under pretence that his anceſtor was only tenant 
for life, &c. and he ſeeks for a diſcovery of deeds and wri- 
tings, whereby he would avoid the title of the jointreſs, he 
ſhall never have ſuch a diſcovery, unleſs he by his bill 


ſubmits to confirm her title, and then he ſhall. 2 Fern. | 
701. 1 Fern. 479. S. P. tho” the Jointure was made al- 


ter marriage. See 14 Vin. Abr. tit. Fointreſs and Jointure. 
JOURNAL, A diary or day-book. Ffournals of par- 


lament are not records, but only remembrances : And | 


are neither of neceſſity, nor have been of long continu- 
ance. See Hob. Rep. fol. 109. | 
| JOURNE Y-CHOPPERS, Were regrators of yarn 


the word is derived, is ſome what obſcure :but choppers are 
to this time known to be changers ; as to chep and change 
is a familiar phraſe. Cowell, edit. 1727. dee Chor- 
CHIRCH. | 

JOURNEY-MAN, (from the French word journte, 
that is, a day or day's work) Is properly a perſon who 
wrought with another by the day, though now by the 
ſtatute made 5 Eliz. cap. 4. it is extended to thoſe like- 
wiſe, who covenant to work with another in his trade 


or occupation by the year. By ſtat. 28 Hen. 8. c. 5. Jour- 


neymen are not to be reſtrained by oath or bond from ſet- 
ing up their trade. See APPRENTICE, SERVANTS. 

OURNEYS ACCOMPTS, (Diete computate) Is a 

term in the law, t he thus underſtood : If a writ is abated 


without the detauit of the plaintiff or demandant, but 


merely by default of the clerk either for falſe Latin, vari- 
ance, or want of form ; or by detault of the ſheriff, as 
for want of a good ſummons; in all theſe caſes the plain- 
tiff may purchaſe a new writ, which if it be purchaſed by 
journeys accompts, that is, within as little time as poſſible 
after the abatement of the firſt writ, (and the ſpace of fif- 
teen days has been held a convenient time for the pur- 
| Chaſe of it) then this ſecond writ ſhall be as a continuance 
of the firſt. But where the firſt writ abateth by the default 
of the demandant himfclt, as by miltaking the name of 


the tenant or of the vill; or where it abateth for non-te- 


nure of the whole, as it ought, becauſe the firſt writ was 
brought without any manner of cauſe; in all theſe caſes 
the plaintiff ſhall not have a new writ by journeys accompts. 
This writ muſt be brought in the ſame court where the 
firſt writ was, and of the ſame quantity in that writ 
contained : It muſt be between thoſe who are parties to 
the firſt, as where one of the plaintiffs or defendants dies ; 
but in no caſe where there is but one plaintiff : Nor will 
it lie except where the firſt writ is ſerved and returned on 
record. See Ca. Rep. 6. fol. 9. Spencer's caſe, and 14 
Vin. Abr. tit. Fourneys accounts. 

ISO FACTO. By ſtat. 13 Elz. 12. The church 
is made void for not reading the articles; adjudged that 
there needs no deprivation, but it becomes void preſent- 
ly by not reading the articles. Cro. Eliz. 679. Trin. 
41 Elia. B. R. Baker v. Brent and Robinſon, | 

Upon an indictment for ſpeaking againſt the book of 
Common Prayer, Fenner J. doubted, whether the juſtices 


of oyer and terminer may give judgment ot deprivation, | 


tho” the ſtatute ſays, that the offender ſhall be deprived 
iſe facto. Alſo it does not appear, whether the defendant 
be curate of the pariſh where he refuſed to ſay Divine 
ſervice ; and if he be not, then he is not puniſhable by the 
ſtatute. Goldſb. 162. pl. 95. Hill. 43 Eliz. Hern“ s cafe. 
The ſtat. 5 Ed. 6. 4. ſays, that he that firikes in a 
churchyard, ſhall be excommunicated ip/o facto, yet that 
is to be intended after a ſentence declaratory, or convic- 
tion; otherwiſe there can be no abſolution. Cre. E. grg. 
Hill. 43 Eliz. B. R. S:nham v. Trundle, S. P. Arg. Cro. 
E. 680. cites D. 18 Eliz. 275. He does not ſtand ex- 
ccmmunicated until he be thereof convicted at Jaw, and 


* 


— 


— 


— — 


* — 


* _— 


| gratia regis, ſubje& to the parliament 
to be conſidered as a incial government, ſubordinate 
to, but not part of the realm of England. Mich. 11 


land, but their 
109 Car. 2. C. B. cites 7 Rep. 22. Calvin's caſe, and 


1 i 


| this tranſmitted to the ordinary, tho” it takes away the 


neceſſity ot any ſentence of excommunication. Fent. 146. 
23 Car. 2. B. R. Dyer v. 4 
IPSWICH, lis ſtreets how repaired, and miniſter pro- 


vided for, 13 EL. c. 24. 
IRE AD LARGUM, To go at large, to eſcape, to 
be ſet at liberty. Cowell, edit. 1727. 

IRELAND. By an a& ot parhament (called Poyning's 
law) made in Ireland in 10 H. 7. it was enacted, that all 
ſtatutes made in Eng/and before that time ſhould be of 
1 uſe in the realm of Ireland. Co. Lit. 
14m. 6. 

Acts of parliament made in England ſince the act of 
to H. 7. do not bind them in Ireland; but all ads made 
in England before 10 H. 7. do bind them in Ireland by 
the ſaid act made in Irriand. 10 H 7. cap. 22. 12 Rep. 
r 

1 in 2 Inſt. 2. ſays, that by this Jaw ere 
3 7. ] Magna Chorta —— 


Land. 4 Inft. 35 1. recites the ſtatute more fully, and ſays, 
mentioned in ſtat. 8 Hen. 8. c. 5. whence the firſt part of | 


that acts of parliament made in England fince that time, 


| wherein Ireland is nut particularly named or generally in- 


cluded, extend not thereunto; for though it be governed 
by the ſame law, yet it is a diſtin realm or kingdom 


and hath parliaments there. S. P. Arg. Cart. 180, 198. 


cites And. 262. Orort's caſe. 2 Vent. 4 & 5 7 Rep. 23. 
in Calvin's caſe. Fenk. 164. pl. 14. In acts of parliament 
Ireland ſhall not be bound without expreſs words, though 
the nature and reaſon of the act extends to Ireland. Shin. 
gig. Trin 6 V. & M B. R. in caſe of Phillips v. Bury. 
Tho” Ireland has its own parliaments, yet it is not ablo- 
lute, & ſui juris; for if it were, England has no power 
over it, and it would be as free after conqueſt and ſub- 


jection by England as before. And that it is a conquered 


kingdom is not doubted, and admitted in Caluin's cafe fe- 


veral times, &c. Yaugh. 292. Hill. 21 & 22 Car. 2. C. B. 
per Vaughan Ch. J. in caſe of C v. Ramſey. And bid. 
300. ſays, It is a dominion belonging to the crown of 
England. And ibid. 301. That its having a parliament is 

' England. It is 


provincial 


Geo. 2. in caſe of Otway v. Ramſey. And by ſtat. 6 Gee. 
1. cap. 5. ſe. 1. The kingdom of Ireland ought to be 
ſubordinate to and dependant upon the imperial crown of 
Great Britain, as being inſeparably united thereunto. 
And the King's Majeſty, with the conſent of the lords 


and commons of Great Britain in hath power 
to make laws to bind the — 2 ww 


Lands in Ireland are not bound by a ſtatute in Eng- 


perſons are. Cart. 186. Arg. Paſch. 


Med. 796. 

Ireland is beyond ſea as to the ſtatute of limitations. Arg. 
Hill. 2 W. C M. Show. 197. ſays it was ruled ſo. 

Bond executed in England for a debt in Ireland ſhall 


carry but Englifþ intereſt. Mich. 1700. 2 Porn. 395 
Lord Ranelagh v. Sir Fohn Champante. | 


A writ of error was brought upon a judgment given 
in Ireland. It was held, that a day a to be given 
by rule of court to the plaintiff, to aſſign his errors, 


or elſe to nonſuit him; for the defendant could have no 
| /ci. fa. into Ireland. Vent. 53. Hill. 21 & 22 Car. 2. 


B. R. ge 1 

In error of a judgment in B. R. in Ireland, it was 
ſaggeſted that the plaintiff was in execution * judg- 
ment in Ireland. The court ſeemed to be of opinion, 
that a babeas corpus might be ſent thither to remove 
him, as writs mand — had been awarded to Calais, and 
now to Ferſey, Guern/cy, c. Vent. Aich. 
Car. 2. B. 2 3 w * 

If a writ of error be brought of a judgment in Irelund, 
and judgment affirmed in B. R. here, no capias can be 
in any county of England; becauſe the cauſe of action 


| ariſes in Ireland, and there the venue is laid; and there- 


fore the original capias ought to iſſue in Ireland, but no 


capias could iſſue out of B. R. in Ireland, and therefore 


nc? 


e 


not here; neither an orignal nor teſſatum. But the me- | 


thod is to ſue out a writ, reciting all the ings here, 
directed to the Ch. J. of B. R. in heland, and there exe- 
cution ſhall be ſued out for all; for though the judgment 
be affirmed here, yet the Jaw ſuppoſes the party commo- 
rant in Ireland; for the coſts are but acceſſary to the judg- 
ment, and ſuch mandatory writ determines the writ of 
error here, and reſtores the cauſe in Ireland; per Holt Ch. 
J. 12 Med. 225. Mich. 10 V. 3. Cost v. Lynch. 
As to the profits of lands in ny my a bill _ 
the n being in England ; y are in the 
— a Auto. of lands, which is in the 
realty he cannot proceed here; for a commiſſion cannot 
de awarded into Ireland. And a bill for partition is in 
nature of a writ of partition at the Common law, 


which lieth not in England for lands in Ireland. Hill. | 
27 & 28 Car. * Lord Chanc. 2 Chan. Caſes 214. 
oltus. 


Cartwright v. 3 

Chancery in England cannot award a ſequeſtration 
againſt lands in Ireland. Arg. Mich. 1682. ern. 76. Ears 
of Arglaſs v. Muſcamp. | | 

A fine levied here ſhall not bind a man in Ireland; 
for he is within the words of the ſtatute, which provides 
for perſons 
Eliz. Stowoll's cafe. 

Chancery in will relieve againſt fraudulent 
eonveyances gained of lands in Ireland, when the defen- 
dant is in England. Mich. 1682. Vern. 75. Earl of 
Arglaſs v. Muſcamp. 

Bill as to land in Ireland, the title whereof was under 
the act of ſettlement there, was exhibited againſt the de- 
fendant here on his coming to England, and a ne exeat 


regno granted, and he was put to anſwer a contract made | 


for thoſe lands in Ireland, and when he departed to Ire- 
land without anſwering, he was ſent for over by a ſpecial 
order from the King, and made to anſwer the contempt, 
and to abide the juſtice of this court. Per Finch C. Mich. 
1682. Fern. 77. cited in the caſe of Earl of Arglaſs v. 
a_ as the caſe of Archer v. Preſton. 

ill lies here for relief as to a truſt of lands in [re- 


und, defendant being in England ; per Fefferies C. Vern. 
405. Mich. 1686. Earl E. v. 


FHace. 

A ſubpœna may iſſue out of the Chancery in England 
returnable in the Chancery in Ireland; per Feſferiss C. 
Fern. 406. Mich. 1686. in the caſe of the 
dare v. Sir Maurice Eufface. 

Trover will lie in England 


againſt tenant by the cur- 


teſy of lands in Jrcland, for a converſion of timber in 


Ireland; becauſe tis a tranſitory action; but otherwiſe 


of local actions. 1 Salt. 290. Trin. 7 Aun. B. R. 


Brown v. Hedges. 


A man may be ſent over to Ireland to be tried for a | 
crime there committed, notwithſtanding the clauſe in the 


babeas corpus act. Gibb. 111. Mich. 3 Geo. 1. B. R. 
The King v. Kimberly. 

]uſtices of peace in England may commit a perſon of- 
fending againſt the Ir; law, in order to his being ſent 
over. Stran. 848. 


B. R. in England may reverſe judgment given in B. 


K. in Ireland. Br. Furifdietion, pl. 109. cites 34 Af. 7. 
A writ of error in B. R. here, of a judgment given 
in B. R. in Ireland, is a ſuperſedeas to ſtay execution 


there. Cro. J. 534. Paſch. 17 Fac. B. R. The Biſbep | 


of Offory's caſe. 

A writ of error was brought to reverſe a j 
given in Freland, and an error in fact was aſſigned, and 
tried in the county next /reland. The court ruled the 


venire to be well awarded. Vent. 59. Hill. 2x C 22 
Car. 2. B. R | 


Judges in Englund are proper expoſitors of the Irifſþ 
laws. Per Tefferies C. aſſiſted with judges. Vern. 422. 
Mich. 1686. Earl of Kildare v. Sir Maurice Euſtace. 

An action of debt was brought in the court of C. B. 
in Ireland, againſt an adminiſtratrix, upon a judgment in 
the court of B. R. in England. The defendant pleaded 


in bar a judgment had againſt the inteſtate, in an action 


out of the land. Pl. C. 375. Mich. 405 


of Kil- | 


i R E 


of debt upon bond in the court of Exchequer in Ir. 
land; and upon demurrer, there was judgment for the 
defendant in C. B. and affirmed in B. R. upon a writ of 
error in the court of B. R. in England; the principal queſ- 
tion was, whether debt lies in Ireland upon 2 judgment 
| obtained in B. R. in England; and all the court inclined 

ſtrongly that it does not lie; that Ireland is to be conſi- 
dered as a provincial government, ſubordinate to, but not 
part of, the realm of England; that acts of parliament 
made here, extend not to Ireland, unleſs particularly 

named; much leſs judgments obtained in the courts 
here; nor is it poſſible they ſhould, becauſe we have no 
officers to carry them into execution there; for tho” man- 
datory writs iſſue thither, yet writs of ordinary remedy 

do not, as appears in Faugb. 290. Beſides debt on a 
judgment is a local action, and muſt be brought in the 
lame county where the judgment was obtained; a forti- 
ori, not in a different kingdom. Accordingly the court 
were of opinion to affirm the judgment ; but the cauſe 
ſtood over for another argument, Mich. 11 Geo. 2. Otway 
v. Ramſey. In Eafter term following the plaintiff in erroc 
G—_ to ſpeak to it again, judgment was affirmed, 

I c. f 
hy ſhall all do homage in Ireland, 14 H. z. 
The King's officers ſhall not purchaſe lands there, 
Ordin. pro Statu Hibern. 17 Ed. 1. c. 1. 

Purveyance reſlrained there freely without arreſtments, 
Ord. pro St. Hib. 17 Ed. 1. c. 3. 

Fees of a bill of grace, Ord. pro St. Hib. 17 Ed. 1. 
6. 4. | 
Merchants ſhall carry their goods there freely without 
arreſtments, Ord. pro St. Hib. 17 Ed. 3. c. 3. 

The marſhal's fee for a priſoner, Ord. pro St. Hib. 


77 Ed. 1. c. 5. | 
Pardon ſhall not be granted there without the King's 
| command, Ord. pro St. Hib. 17 Ed. 1. c. 6. * 
Proceſs ſhall be under the Great ſeal or the Exchequer 
ſeal, — Ed. 1. c. 7. 

Aſſizes diſſei ſin ſhall not be adjourned but in 
the county, Ord. pro St. Hib. 17 Ed. 1. c. 8. 

The ſtaple places there, and the cuſtoms of thoſe com- 
| modities, 27 Ed. 3. ft. 2. c. 1. | 
] Liberties granted to the church and people of Ireland, 
31 K 3. fl. 4. c. 1, G. 

Buſineſs of the land to be diſcuſſed in council, Ec. 
31 Ed. 3. ft. 4. c. 2. 

The King's miniſters ſhall put away all private coun- 
ſellors of their own, 31 Ed. 3. ft. 4. c. 3. 
Inquiſitions to be made of felonies, 


ä 


E 2 


6. 5. 


F. 4. c. 10. | | 
Exchequer not to hear common pleas, 31 Ed. 3. ft. 
4. . 11. : 
| Suggeſtion againſt officers to be under the Engliſh 
feal, 31 K 3. fl. 4. c. 12. : | 

The juſtices of Ireland in every county ſhall inquire 
| once 2 year of debts paid to the ſheriffs, 31 Ed. 3. ft. 
4. c. 14. 1 
Diſcharge in the Exchequer, 31 Ed. 3. ſt. 4. c. 15. 
None to be impriſoned unduly, 31 Ed. 3. ff. 4. c. 16. 
4 inquiry of the behaviour of officers, 31 Ed. 3. 
| &. 4. 6. 17. 
The King's ſubjects in Ireland ſhall uſe the ſame laws 
with the Engliſh, 31 Ed. 3. f. 4. c. 18. 
| N of clerk of the market how puniſhed, 
31 3. 4 . 19. | 

Merchants may repair thither with their merchandize, 

* 1 1 
ngliſh who there may carry and re-carry 
their goods, 34 Ed. 3. c. 18. | 

Iriſh to live on their benefices, 1 H. 5. c. 8. 

Certain Iriſh forbid to continue in England, 1 II. 5. 
c. 8. 1 H. 6. c. 3. 2 H. 6. c. 8. * 
| Tiriſpmer 


1 0 


in Oxford, 1 H. 6. 


Tue facrament to be adminiſtred in both kinds to the 
det here, 1 Ed. 6. c. 1. ſecl. 7. 
1 there are = elected, 1 Ed. 6. c. 2. 
For reducing the rebels of Ireland, 16 Car. 1. c. 28. 
fett. 30, Sc. 1 V. & M. ft. 2. c. 9. 
Tue new oaths to be taken in Heland, 3W.& M. c. 
2. 1 4. ft. 2. c. 17. 
— hs Sudan of fidelity, 3 N. & 
M. c. 2. /. 15. : | 
N and flax may be imported from Ireland 
free, 7 g W. 3. c. 39. 8899 . 3. c. 20. / 10. 


Iron may be imported from Ireland free, 8 & 9 V. 3. | 


2. J 10. 
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c. 2. 1 Ann. ft. 1. c. 31. and c. 32. 1 Ann. ft. 2. c. 21. 
2 & 3 Ann. c. 10. 4 Ann. c. 24. 


Augmentations of ſmall vicarages in Ireland, 1 Ann. 


1. 6 8. | ia 
Paid diſqualified from purchaſing the forteited eſtates 
in Ireland, 1 Ann. ff. 1. c. 32. | 

Leaſes, &c. to papiſts void, 1 Ann. ff. 1. c. 32. . 9. 
except leaſes of cottages under 30 1. ibid. ſect. to. Two 
acres only to be lett with a cottage, ſed. 21. 

Iriſh linen may be exported to the plantations, 3 & 4 
Ann. c. 8. | 

New Ro{s 2 port for exporting wool, 4 Arn. c. 7. 

7 gen to the archbithop of Dublin, 
4 Ann. c.26. 
building of chantries, &c. 5 Ann. c. 25. 

Certificate of goods landed in Ireland to be ſigned by 
the collector, Oc. 5 Ges. 1. c. 11. ſeck. 5. 27 Geo. 2. 
c. 18. ſect. 4. . 5 

India goods not to be imported into Ireland from fo- 
reign parts, 5 Geo. 1. c. 11. ſed?. 12. 

The dependancy of Ireland aſſerted, 6 Geo. t. c. 5. 

Judicial authority of the houſe of peers in Ireland de- 
nied, 6 Geo. 1. cap. 5. ſed. 2. 
| Ships of 50 tons hovering on the coaſt of Ireland to 
give bond for proceeding on their voyage, 6 Geo. 1. c. 21. 

. 62. 12 Geo. 2. c. 22. /. 1. 


Forfeited impropriations in Jreland applied to the 


Commiſſioners of exciſe in Ireland to determine of- 


fences in ſhipping wool, &c. 6 Geo. 1. c. 21. ſect. 64. 
In running India goods, 12 Geo. 2. c. 32. , 3. | 
Foreign hops not to be imported into Ireland, 5 Geo. 2. 


e. | 
Ships to be ſtationed to hinder the exportation of Ir:ſb 
woollen manufaQtures, 5 Geo. 2. c. 21. 


No ſugar, &c. of the Britiſh plantations to be im- 


ported into Ireland, unleſs ſhipped in Great Britain, 6 
| Geo. 2. c. 13. ſet. 4. 


Duties on woollen or bay yarn from Ireland taken off, 


12 Geo. 2. c. 21. 


Iriſþ manufactures of hemp and flax, may be import- 


ed free, 16 Geo. 2. c. 26. ſe. 6. 


Foreign glaſs not to be imported into [reland, 19 Geo. 
2. c. 12. / 21. Glaſs not to be exported from Ireland, 
19 Geo. 2. c. 12. ſect. 21. | | 


Importation of dirty butter from Ireland, commonly | 


| by it is referred to the jury, to bring in their verdict, 
| whether the defendant have done any ſuch thing, 


| plaintiff layeth to his charge. For example; If it be 


cailed greaſe-butter, permitted, 3 Geo. 3. c. 20. 
Importation of tallow, hog's lard, &c. permitted, 4 
Geo. 3. c. 6. | 
ak of proviſions from Ireland permitted, 4 
Geo. 3. c. 28. 
See ExrOR, T RIAL. 
IRON. Exportation of iron prohibited, 28 Ed. 3. c. 5. 
Iron gads ſhall not be made in reſemblance of ſteel, 2 
& 3 Ed. 6. c. 26. 


Timber not to be coaled for iron works, 1 El. c. 15. 
23 Eliz. c. 3. 27 H c. 19. 

New iron works not to be erected within 22 miles of 
Landon, &fc. 23 Flix. c. 5. ſect. 3. 

Nor in Suſſex, Surry or Kent, 27 Fl. c. 19. 

The irvn works charged with amending the roads, 
27 EL c. 19 39 El. c. 19. 
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| 


. 


| 


iron, 2 & 3 Ann. c. 9. ſed. 12. 


ſet 


Canon law it is taken for any i 


death, and the like. 


neither may nor ought to be replevied or 


I $$ 

Duties on importation of iron, Ac. 2 V. E MM. ſeff. 
>= 14. &c. * | 

ron (except gun me copper from J 
may be exported, 5 V. & M. . 17. Ws wa 
r 7& 8IW. 3. 
C, 20. fect. 17. 
No drawback of cuſtoms on exporting foreign wrought 
No drawback on iron or ſteel imported and afterwards 
exported to the plantations, 9 Awn. c. 6. ſect. 5. 

"4 CD iron permitted, 9 Arn. 
c. 21. ſect. 63. 
,n may be imported from the plantations free, 
Z Geo. 2. c. 29. 

Bar iron from the plantations may be imported to Lon- 
don, 23 Geo. 2. c. 29. or to any port, 30 Geo. 2. c. 16. 
Iron works charged with the land- tax, 4 Geo. 3. c. 2. 
. 4 | 
IRON WIRE. See Wir. | 
IRONY, In libels, makes them as libels as 
what is expreſſed in direct terms. Hab. 215. 1 Hawk. 
193, 194. 

IRREGULARITY, (Irregularita;) Diſorder. In the 

: mpediment, which hinders 

2 man from taking holy orders; as if he be baſe born, 
notoriouſly defamed of any notable crime, maimed, or 
much » Or has conſented to procure another's 


IRREPLEVIABLE, or IRREPLEVISABLE, That 
fet at large up- 
13 


on ſureties, as The diſtreſs ſhall be «5 

Ed 1. cap. 2. See DisTaLss. 

9 Geo. 2. c. 27. | 
IRWELL, (River.) See Rivaxs. | 
ISELAND, ion fiſh » temps het 
. . 

5 2 obs 


cap. 
OF 


FLY. See El v. 

ISLE OF MAN. See Max. 

ISLE OF WIGHT. See Wicnr. 
ISSUE, (Exitus, from the French iſſuer, i 


ISLE 


a l . emanare,) 
It hath divers ations in the Common law; ſome- 
times being uſed for the children begotten between a man 
and his wife ; ſometimes for profit growing from amer- 
ciaments or fines; and ſometimes for profits of lands or 
tenements. Weſt. 2. 13 Eg. 1. cap. 39. Sometimes for 
that point of matter depending in ſui 


an offence againft any ſtatute, and the defendant plead 
Not guilty ; this being put to the jury, is called the ge- 


| neral iſſue. And if a man complain of a private wrong, 


which the defendant denieth, and pleads no wrong nor 
diſſeiſin; and this being referred to the jury, it is like- 


; wiſe the general iſſue. Kitchin, fel. 225. See De. and 
| Student, 


J 158. The ſpecial ifſue then mult be that, 
where ſpecial matter being alledged by the defendant 
for his defence, both parties join thereupon, and ſo go 
either to a demurrer, if it be gue/tio juris, or to trial 


| by the jury, if it be queſlio fadit, 4 Hen. 8. 3. 18 L.. 
' Co 12. Ce cal. 


i. 


a K ere 


1 
1. Where the words iſſue, or heirs of the body, in @ | 
will give an eſtate by purchaſe or deſcent. 


2. Where the words iſſue, or heirs of the body, ina deed 
give an «ſtate by purchaſe or deſcent ; and were the ſame 
woras are only a deſcription of the perſon. 


3- bn what caſes the general iſſue may be pleaded. 


1. Where the words iſſue, or heirs of the body, in 4 
will give an eftate by purchaſe or deſcent. 


A. ſeiſed in fee of Black-acre, Green-acre, and White- 
acre, has iſſue a ſon and two ters, and deviſes 
Black-acre to the fon and his heirs, Green-acre to the 
eldeſt daughter and her heirs, and White-acre to the 
youngeſt daughter and her heirs, and if any of his chil- 
dren die without iſſue of her body, then the other ſur- 
viving ſhall have totam illam partem, &c. between them 
equally to be divided. A. dies, the eldeſt daughter dies 
leaving iſſue, and then the ſon dies without iſſue. The 
words totam illam partem give only an eſtate for life. 
And per Gawdy J. "Tho? it was objected, that ſuch eſtate 
for life in the ſurviving youngeſt ſiſter is drowned by de- 
ſcent of the fee, ſo as now the eſtate limited by the 
will is void; it may be anſwered, that tho” now upon the 
matter it be void, yet ab initio it was not ſo; for it be- 
came void by matter of later time, viz. by deſcent of 
the fee-ſimple : for if one of the ters had died with- 
out iſſue in the life of the ſon, ſo as her land had come 
to the ſon and the other ſiſter, there is no coparcenary; 
for the fon has all the fee, and the moiety of the ſame is 
executed, and the other moiety expeQant, and the ſiſter 
has a moiety for life, and then the deviſe not void. And 
per Shute J. If both daughters had ſurvived the fon, they 
ſhould have fee in Black-acre, but not by the will, but by 
deſcent in coparcenary. 2 Le. 129. Mich. 29 Elia. B. 
N. Hawkins's caſe. | - 

Deviſe of a term to A. for liſe, and after to the iſſue 
of A. and for want of iſſue of A. to B. was adjudged a 
good remainder to B. in B. R. lately, but reverſed in 
Cam. Scacc. and a difference taken between ſuch limitation 
to children, and to the iſſue; per Lord Keeper. 2 Chan. 
Caſes 210. Mich. 27 Car. 2. in the caſe of Warman v. 
Sezmour, Cited as the caſe of Peers v. Reeves. 

A. deviſes a term to his wife, and after her deceaſe 
to the heirs of her body, and for default, to F. &. The 
executor aſſents to the legacy; the wife dies without 
iſſue; per Finch C. A. meant an intail to the wife 
which cannot be, becauſe then there ſhould be a perpe- 
tuity of a term; and though there be difference in words 
when land of freehold is deviſed to one for life, remain- 
der afterwards to his heirs mediately or immediately, and 
where a term is ſo deviſed; the difference is in words, 
the teſtator's meaning is the ſame, and now eſtates, join- 
tures and ſettlements are of long terms, and a ſimilitude 
is between them, Fc. Mich, 29 Car. 2. 2 Chan. Caſes 
236. Bray v. Buffield. 

And after their to their children, are words of 
purchaſe, becauſe they work by way of remainder, and 
carry but an eſtate for life 5 hs i * the word iſſue or 


child imports no more. Fin. R. 280. in the caſe of 
Warman v. Seyman & aP, cites it as adjudged ſo. 6 


Rep. 16. Wild's caſe. 
Iſſue in a will is as much as heirs of his body, yet ſome- 
times it is a word of purchaſe; as if a deviſe be to a man 
for lite, and after to his iſſue, and to the heirs of ſuch iſſue, 
in ſuch caſe iſſue is a word of purchaſe ; the ſame law 
of heir. Skin. 559. Mich. 6 W. & M. B. R. in caſe 
of Moor v. Parker. * 
Al. deviſed lands to his ſecond fon and his heirs for 
ever, and for want of ſuch heirs, then to the right heirs 
of A. A. died, the fecond died without iſſue, living the 
eldeſt fon ; adjudged, that the ſecond ſon had eſtate-tail, 
and no more, becauſe the words (and for want of ſuch 
heirs) are void in point of limitation, and import no 
more than want of iſſue; becauſe the ſecond fon could 
never die without heirs ſo long as his brothers, or any 
keirs of his father were living. Therefore the heit at 


| Live an eftate by purchaſe or deſcent ; and 1 


| veſted in the anceſtor, he ſhall be in by deſcent. 
Rep. 98. Paſch. 21 Eliz. in Shelley 


he be not legal 


ſhip had lately deciced accordingly m a like cate, ard 


to 

the heirs male of the body of C. 
decreed only an eſtate tor lite 

to his firſt, fc. ſons in tai 
reverſed that decree, 
he admitted that on age articles 
agreement of parties, the huſband in 
be only tenant for life; but in a will you 
words as you find them. Paſch. 17 
Baile v. Coleman. 


Z 
4 
1 
5 
F 


2. Where the words iſſue, or beivs of the body, in a 
words are only a deſcription of the perſon. 


1 
's caſe. 2250 
The word heir does not ſerve for a name of purchaſe if 


heir, nor the word iſſue. The word ſon 
So in caſe of feoffment and 


hing as a purchaſor ; per Ld. Keeper. Chan. 
Caſes 226. Mich. 27 Car. 2. Bullock v. Knight. 
A. poſſeſſed of a term for 2000 years, in conſideration 


171 


ford 


828 
8 FE 


I 


4 

8 

22” 
r 


: 
[ 


perſon and perſons reſpec- 
tively, that ſhould be intereſted, 1. to — 2 
ſpective ſhares therein; which ſhewed, that the children 
ſhould all take their ſeveral thares. 2 Vern. 23. Paſch. 
1687. Ward v. Bradley. 

4. poſſeſſed of a term for years, ſettles it in truſt on 
marriage for himſelf for life, remainder to his wite for 
life, remainder to the heirs of the body of the wife by 
the huſband; A. dies, leaving B. a ion; per Somers 
The caſe of Peaccck v. Spauner, letiled in Dom. proc. 
Neu. 1689, muſt govern this cate. H here the like limi- 


tation was adjudged as words of purchale, and not of li- 


mitation, and that on view of that precedent, his lord- 


aul, 


1 


ſaid, it would be in vain to make a decree to be reverſed 


on an al, and therefore diſmiſſed the bill. Trin. 
1699. hy R. 362. Dafforn v. Goodman and Bolt. 
At Common law iſſue is not a word of limitation in 


deeds, 2 Inſt. 334. the ſame law in caſes of an uſe; for if | 


a feoffment is made to the uſe of J. S. and his iſſue male, 
this doth not paſs an eſtate-tail. But in wills it is ſome- 
times a word of limitation, and ſometimes 2 word of pur- 
chaſe, according as the teſtator's intention appears in the 
will. 8 Mod. 383. Paſch. 1 Geo. 2. Shaw v. Weigh. 

In marriage articles there was a limitation to A. for life 
without im 
the heirs male of the body of A. to be „and of 
the heirs male of the body of ſuch heirs male. The firſt 
words (heirs male) are only a deſcription of the perſons 
who are tb take, viz. to the heirs male of their bodies. 
MS. Tab. cites 5 Feb. 1719. Trevor v. Trevor. 

A. on the marriage of 
that for the better advancement of F. S. and his intend- 
ed wife, and the iſſue of the marriage he would at the 
time of his death leave, deviſe or otherwiſe convey lands, 


&c. of 30 l. a year to the heirs of the body of M. his | 


niece by her {aid huſband, and to their heirs, provided, 
that if there ſhould be more than one child, A. might 
diſpoſe thereof to ſuch of the children as he ſhould think 


30 l. a 
to be left to the heirs of the — of M. by 
could not commence till A. s death; (for emo 
viventis) and that then all her children migh 


or otherwiſe it was uncertain which would then be the | 


heir of her body. But Ld. C. King ſaid, 
of equity has a greater latitude in conſtruQtion 
than of limitations of eſtates. And that 
(heirs of the body of the niece, by the huſband) ſhall be 
conſtrued, (children) and the rather becauſe it is ſaid juſt 
afterwards, and to their heirs z whereas if there 
of the marriage, it muſt be his heirs alone 
take; and though in caſe of daughters only, the 
(their heirs) had been proper, yet here are ſons, and it 
cannot be intended that the proviſion was for 


only, when not ſo expreſſed; and the proviſo for prefe- | 


rence of any of the children, ſhews, that all the children 
were to take, unleſs AJ. ſhould make an appointment to 
any one; and the preamble being, that the iſſue ſhould 
be advanced as well as the huſband and wife, all the 
iſſue born at A's death ought to take, and are intitled to 


the arrears from that time. Hill. 1725. 2 Vm Rep. 


341. Thomas v. Bennet. 
3- In what caſes the general iſſue may be pleaded. 


| The general iſſue may be pleaded by perſons acting un- 
der the 43 Elia. concerning the poor, 45 Eliz. c. 2. ſet. 
2 21 Fac. 1. c. 12. ſet 3. 13 C14 Car. 2. . 12. 


fea. 16. 

7 

9 Ann. c. 26. ſect. 10. 2 Gee. 2. c. 19. ſe. 16. 22 

co. 2. c. 49. ſe. 20. 29 Gee. 2. c. 39. 
Geo. 2. c. 27. ſect. 20. 


To informations of intruſion after 20 years, 21 Fac. 
I. c. 14. / 1. 

Or againſt profane ſwearing, 21 Jac. 1. c. 20. {. 2, 
19 Gee. 3. c. 21. / 11. 

Or by clerk of the market, Sc. 16 Car. 1. c. 19. , 8. 

Or dy perſons executing exciſe laws, 12 Car. 2. c. 23. 
. 10. 3 22. . 21. 
ſect. 76. 

Or the laws of cuſtoms, 13 & 14 Car. 2. c. 1 t. ſe. 
16. 8 Geo. 1. c. 18. ſe. 26. 9 Geo. 1. . 21. f. 11. 
9 Geo. 2. c. 35. ſect. 35, 37. 

Or in attwns againtt coliectors of publick money, 13 
& 14 Car. 2. c. 17. | 


peachment of waſte, and then to the uſe of | 


J. S. with M. his niece articled 


| Or concerning 


20. 
Or on the act concerning bankrupts, 1 Fac. 1. c. 15. | 
the acts concerning fiſhery, 1 Fac 1. c. 23. ſet. | 


. 16. 33 | 


Or by peace-officers, 7 Fac. 1. c. 5. 21 Fac. 1. c. 12. | 
Or in ſuits on penal ſtatutes, 21 Fac. 1. c. 4. / 4, 5. 


10 Ann. c. 26. 


1-8 8 
| Or perſons executing the act againſt importation, cl 
| cattle, 20 Car. 2. c. . . 8. 32 Geo. 2. c. 11. 2. 

Or for rebuilding London, 22 Car. 2. c. 11. / 83. 

Or highways, 22 Car. 2. c. 12. F 3. 3W.& M.c. 
12. , 25. n 5 Geo. 1. c. 12. 
6. 9 Gee. 2. c. 20. , 18. 14 Gen. 2. & 42. 7. 21 
Ss. 2. c. 28. F 5. 26 Geo. 2. c. 30. / 23. 

Or the acts concerning drapery, 22 & 23 Car. 2. c. 

8. ſedi. 16. 7 Ann. c. 13. fell. 9. 10 An. c. 16. ſe. 

10. 1 Geo. 1. c. 25. ſeft. 9. 11 Geo. 1. c. 24. ſefi. 20. 
11 Geo. 2. c. 28. ſets. 15. 


26. ſet. 8. 1 Ges. 1. c. 46. ſeck. 5. 
Or for rebuilding | 
Or concerning burial, 
Or concerning wool, r W.& AM. ff. 1. c. 32. .. 10. 
Or the acts ing deer-ſtealers, 3 & 4 
c. 10. ſet. 8. 5 Gee. 1. c. 15. , 3. . 
Or concerning 5 NA. CM. . 10. ſet. 30. 
21 Geo. 2. c. 


29. /. 6. 
— 7 » 9& 10W. 3. c. 7. ſee. 6. 

Or the act concerning unbezzlers of naval ſtores, g 
n 

Or filk, 9 & 10 WF. 3. c. 43. ed. 11. 8 Geo. 1. c. 
15. fell. 23. 23 Ges. 2. c. 20. edt. 5. 26 Geo. 2. c. 
21. ſed. g. 

the act concerning beer and ale, 11 12 NJ. z. 


c. 18. ſea. 8. 
38 11 12. 3. c. 21. 
Or ing workhouſe 


— ſedi. 11. 


in Worcefler, 2 Ann. c. 8. 
ect. 10. 


8. 29 Ge. 2. c. 15. /. 
13. Ges. 2. c. 32. f 10. | 
5 ꝙ— 6 Ann. c. 3m. fact. 6. 


Officers of the navy and army may plead the general 
| iſſue, c. 10 A. c. 10. felt. 61. 


O1 acting under malt tax, 1 Gee. 1. ff. 2. c. 
| 55 2 Geo. 2. c. 3. ſect. 24. 33 Ges. 2. c. J. 

61. L - 
| Or the act concerning coaches, 1 Geo. 1. c. 57. F 5. 


Or concerning buttons, &c. 4 Geo. 1. c. 7. ſefi.7. 7 
Geo. 1. c. 12. / 6. | 
Or concerning ſalt, 5 Geo. 1. c. 18. ſe. 27. 3 G.. 


2. c 20. ſet. 24. 
| ing Chelſea water-works, 8 Geo. 1. c. 26. 
| feat. 12. 


Or concerning butter, $ Geo. I. c. 27. ef. 8. | 
Or coffee, er.. 
26. 13. 21 Geo- 2. c. 14. ſedi. 6. 
| gunpowder, 1 Geo. 1. c. 23. ſect. 5. 4 Geo. 2. c. 
& 6 15 Geo. 2. c. 32. , 5. 22 Geo. 2. c. 38. 
Or concerning inſurance, 11 Gee. 1. c. 30. , 43. 
Or of repairing Norwich, 12 Geo. 1. c. 15. J 15. 

Or by thoſe acting under the act concerning dyers, 13 
Seo. 1. c. 24 F 7. | 
2 e EE 1 Geo. 2. f. 2. c. 20. 
38. 


To actions 
Or the at 


] U B 


Or by perſons aQing under the acts for recovering ſmall 


debts, 14 Geo. 2. c. 10. ſedt. 6. 22 Geo. 2. c. 47. ſeft. | 


17. 23 Geo. 2. c. 27. F 33. 23 Geo. 2. c. 33. felt. 18. 
32 Geo. 2. c. 6. 2 

Or the act concerning the Ruſſia company, 14 Geo- 
2. c. 36. / 5. 

Or vagrants, 17 Geo. 2. c. 5. , 34. 

Or for repairing pavements, Sc. 17 Geo. 2. c. 29. / 40. 
31 Geo. 2. c. 17. J 21. 33 Geo. 2. c. 30. / 32. 

Or for duty on glaſs, Sc. 19 Geo. 2. c. 12. , 82. 


Or coals, 19 Geo. 2. 35. ſed. 24. 22 Geo. 2. c. 37. 


a. 2. | 
5 20 Geo. 2. c. 3. f. 60. 
Or by perſons diſcharged by general pardon, 20 Ges. 
2. 


2. c. 52. ſedi. 6 


M ET: | 
aQ concerning juries, 29 Geo. 2- c. 19. J 4- 
Or the act for appointing conſtables in 
Geo. 2. c. 25. ſedi. 19. 


Or 
Geo. 2. c. 


28. 30 G 2. c. 2. & ſequent- 
= RAG 31 Geo. 
29. 


he act concerning bread, 31 Ges. 2. c. 29. ſed. 


concerning hay, 31 Geo. 2. . 40. f 19. 
, laying duty on offices, Sc. 31 Geo. 2. 


— 


* 
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1 
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ef. 11. &c. 
See EsTREAT, Junns. 
ITINERANT, (Iinerant, ) Travelling, 


or taking a 


+ Thoſe were anciently called Juicer itinerant, | 


who were ſent with a commiſſion into divers counties to 
hear ſuch cauſes eſpecially as were termed Pleas of the 
Crown, and the journeys themſelves were called Hters. 
See JusTI1CE3 IN EYRE. © 
JUBILEE, Was firſt inſtituted by Boniface 8th in the 
1300. who granted a pl indulgence and remif- 
fron of ſins to all thoſe who d viſit the churches of 
St. Peter and St. Paul, at Rome im that year, and ſtay 
there fifteen days; and this he ordered to be obſerved 
once in every hundred years, which Clement 6th reduced 
to fifty years in the year 1350, and to be held upon the 
day of the circumciſion of our Saviour. Urban the 4th, 
in the year 1389, reduced it to every 33 years, that 
being the age of our Saviour. And that every age miglit 


ing within a 


| 


: The 
be read at large both in Stow 
 Fertsſeue in his book de Lan- 


burnt : man, 
b convicted for the 
miſtreſs was altoge 


and another 
of this before him, what he would do in this caſe? To 
which he anſwered, that he ought to reſpite the judgment 
againſt him, and to relate the matter fully to the King to 
procure him a pardon; for there he cannot acquit him, 


and 


(which was not culpable) ſhould be indided 


] U D 


and give judgment according to his private knowledge. 
But where they have a judicial knowledge, there they 
may and ought to give judgment according to that. See 
the like caſe determined by King Fames, in his diſputa- 
tions at Oxford. Rex Plat. p. 109, 113, 114, 115. Plow, 
f. $3. Partridge againſt Strange. 


1. In what caſes perſons may be julges in their own cauſe. 
2. Judges for what puniſbable. 
1. In what caſes perſons may be judges iu their own cauſe. 


If a fine be levied to a juſtice of Bank, he himſelf can- 
not take the conuſance; for he cannot be his own judge. 
8 H. 6. 21. Br. Patents, pl. 15. cites S. C. per Martin. 

If a fine be levied by a juſtice in Bank, his name ſhall 
not be in the fine. 11 H. 6. 49. 6. 

So, if a fine be levied to a juſtice of Bank, his name 
ſhall not be in the fine; becauſe he ſhall not be judge in 
his own cauſe. 11 H. 6. 19. ö. 

So if a juſtice of Bank be ſued in Bank, he cannot 
record it; it thall be recorded by the other juſtices. 11 
H. 6. 49. 6. | 

So if a juſtice of Bank ſues there, he cannot record it, but 
ut Mali be recorded by the other juſtices. 11 H. 6. 49. 6. 
It the chief juſtice of Bank be o ſue a writ there, the 
writ ſhall not be in his name, but in the name of the ſe- 
condary. 8 H. 6. 19. 6. 

If an action be ſued in Bank againſt all the judges 
there ; in ſuch caſe for neceſſity they ſhall be their own 
judges. 8 H. 6. 19. 5. 

None may judge in his own cauſe. 8 H. 6. 19 5. See 
Herodii Directa. lib. 2. fol. 1440.——Arg. Bridgm. 11, 
12. for it is a manifeſt contradiction that a man can be a- 


gent and patient in the ſame thing, and what Lord Cale 


ſays in Dr. Bonham's caſe is far from any extravagancy ; 
for it is a very reaſonable and true ſaying, that it an act 
of parliament ſhould ordain, that the ſame perſon ſhould 
be party and judge, or, as is the ſame thing, judge in his 
own cauſe, it would be a void act of parliament ; per 
METS 12 Med. 687. ow hs 

is is 4 ground in the feudal law as appears in 
the Prelections of Weſenbech. cap. 17. fol. 401. 

If the Lord Chancellor makes a decree to ina 
thing which concerns himſelf in intereſt, and for himſelf, 
it is void; becauſe he cannot be a judge in his own cauſe. 
H. 11 Ja. in Chancery, between Sir John Egerton, and 
the Lord Darby and Kelly, reſolved by the Lord Chancel- 
lor, Cale and Dederidge. 2 Rol. Abr. 93. 

If one of the juſtices of B. or B. R. brings action in his 


tho” the judgment is given by the court and ſo by him- 
ſelf, but not by him alone. H. 4 Ja. B. R. per curiam, in 
the bailies of Newcaſtle's caſe. Ibid. | 

So, if one of the coroners brings his aCtion, and after 
the coroners give judgment upon the outlawry, it is not 
erroneous. H. 4 Fa. B. R. in the ſaid cale, per curiam. 

If a man brings an action before the mayor, bailies, 
and ſteward of a vill, and aftet the mayor is removed, and 
the plaintiff is made mayor, and after he there recovers, 
this judgment 1s not erroneous; for the judgment is given 
by the court, and not by him alone. H. 4 Fa. B. R. per 

curiam, the bail.fls of Newcaſ/ile's caſe. Ibid. | 

This caſe is law, but not for the reaſons here given. 
1 Salk. 398. Hood v. Mayer, Cc. of Landon. It is plain 
this reaſon is a ſenſeleſs one, but the true reafon is to be 
ſeen in 2 H. 4. 40. It A. ſue in the court of mayor and 
bailiffs, A. is made mayor, and it is not ſaid in the record, 
that he was made mayor, or it do not appear in the re- 
cord that he was mayor, there, if the defendant do not 


come to the court below, and plead this error in fact, he 


ſhall never after aſſign it for error; but if he had pleaded 
this error in fact, and had been over-ruled in it, he might 
have a writ of error; per Holt Ch. J. 12 440d. 689. Hill. 
13%. 3. in cale of City of London v. Meod, S. P. becauſe 
he was not ſole judge; for the court was held before the 
plaintiff, who was the mayor, and two bailiffs, and the 


recorder, and ſo their act; per Bark/dYaie, lecturer, D. 
Vor. I. No. 97. 


„ Es. ac 


„ 


| 1701. Need v. 1 of London, &c. 
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220. marg. pl. 14. cites Fill. 4 H. 4. rot. 39. Wilhfrt 
v. 1Ziggan. 
— Action cannot be brought by mayor and commonalty 
in a court held before the mayor and aldermen; tor tho” 
the mayor be not tole plaintiff, nor ſole judge, yet is be 
eſſentially plaintiff and judge; per Hatſcl J. 12 Mad. 67 2. 
in caſe of City of Londen v. Mood. 

Error out of C. B. The mayor of London brought ac- 
tion on the caſe on a by-law in the ſheriff's court in Len- 
din, and had judgment; the defendant brings error in tlie 
Huitings according to the cuſtom of Londen, and was 
bound in a bond to the mayor to proſecute it with effect. 


The mayor brought debt in C. B. and writ of error now 


in B. R. and the queſtion was, whether the defendant was 


_ obliged to proſecute the writ of error in the Huſtings; the 


mayor being judge of that court, and ſo judge and party; 
Halt Ch. J. held the bond void. But Powell I. contra; he 


agreed, that regularly a man cannot be judge and party; 


but in caſes of neceſſity he may. As it a real action be 
brought againſt all the judges of C. B. But this caſe differs 
from that; for the Huſtings may be held before ſix alder- 
men without the mayor, aud then it ſhall be intended that 
the mayor was abſent, becauſe it does not appear of record. 
If the plaintiff in his replication had replied that the mayor 


gave the judgment, I ſhould have been of another opi- 


nion; and it does not appear that the mayor is a neceſſary 
part of the court. Pawts and Gould were of the ſame opi- 
nion, that the writ of error was well brought, and fo the 
bond good; and the judgment given thereon in C. B. at- 


_ firmed. 11 Med. 164. The Mayor of London v. Macreith. 


Treſpaſs for taking of a bag of pepper; the deſendant 


juſtified as ſervant to the mayor and —— of Lan- 
London 


don for wharfage due to them by the cuſtom » 

and that the plaintiff refuſed to pay it. The plaintiff tad, 
that the cuſtom does not extend to him, becauſe he is a 
freeman of the city, and ought not to pay wharfage; to 
which the defendant replied, that the cuitom extends to 
him as well as to all ſtrangers; and upon this iſſue was 
taken; and the queſtion was, if writ ſhall iſſue to the 
mayor and aldermen to certify the cuſtom by the mouth 

of the recorder, as is uſual, or that it ſhould be tried per 
pars. And upon long debate and argument, it was reſolv - 
ed, that the trial ſhould not be by the mouth of the re- 


corder; becauſe he was to certify what the mayor and 


aldermen required him, and they are parties, and the 


| cauſe is their on; whereupon the trial ſhall be per paris. 


Reſolved alſo, that the venire facias ſhall not iſſue to the 
theriffs of London nor Middleſex ; becauſe the trials there 
are by the freemen ; but it ſhall be to the county adjoin- 
ing, viz. to the ſheriff of Surry. Mad. 871. Trin. 12 


patent, has granted to him bone 


Fac. Day v. Savage. 
own court, and there recovers, this is a good judgment, | X 


The admiral, in his 


pirater ; reſolved by all the judges, that the goods of pi- 


rates paſs by this grant; and not piratical goods. In this 
caſe the admiral ought to ſue at Common law, and not 
in the admiralty court. Fenk. 325. pl. 40. 

Judgment given by a judge, who is party in the ſuit 


with another, and ſo entred ot record, is error, although 
| ſeveral other judges fit there, and give judgment for the 


judge who is party. Tenk. 90. pl. 74. 

Where a judge has an intereſt, neither he nor his de- 
puty can determine a cauſe, or fit in court; and it he 
does, a prohibition lies. Mi. b. 20 Cur. 2. Hard. 503. 
Brooks v. Earl of Rivers. 

Mayor and aldermen of London may ſet a fine for re- 
fuſing the office of ſheriff by a freeman, though they are 


to have it themſelves. Vent. 180. Hill. 23 & 24 Car. 2. 


B. R. in Harwod's caſe, cites Eaſtwick v. Langham. 
In ſeveral caſes the parties may try their own juriſdic- 


| tion, as in the cafe of the Chancellor of Cambridge, &c. 


Comb. 68. Mich. 3 Jac. 2. B. R. 

A biſhop ſues for a penſion before his own commiſſa- 
ry; and a lord before his ſteward; and good. Cumb. 131. 
Trin. 1 W.& M. B. R. | 

Mayor and commonalty of Londen may limit penalties 
of by-laws to themſelves, but they cannot be ſued for in 
the mayor's court, unleſs the mayor could be ſevered, and 
the court held before the aldermen. 1 Salk. 397. 2 March 


A juſtice 
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A juſtice of peace was ſurveyor of the highways, and 
a matter concerning his office coming in queſtion at the 
ſeſſions, he joined in making the order, and his name 
was put to the caption. Per Holt Ch. J. it ought not to 
be. 2 Salk. 607. Hill. 3 Ann. B. R. Forcham v. Tubing's 
caſe. 


2. Judges fer what puniſbuble. 


A juſlice cannot raſe a record, nor embezzle it, nor 
file an indictment which is not found, nor give judgment 
of death where the law does not give it; but if he does 
_ this, it is miſpriſion, and he ſhall loſe his office, and ſhall 
make fine for miſprifion; but it is not felony. Br. 

udget, pl. 33. cites 2 K. 3. 9. 

# No 2 ,- the caſe wil lie againſt a judge for what 
he does as a judge. Arg. 2 Rall. R. 199. cites 26 Elia. 
„ 
A judge ignorantly condemns a man to death for fe- 
lony, when it is not felony, in a manor court, which has 
the franchiſe of inſangthief; for this offence the judge 
ſhall be fined and impriſoned, and loſe his office ; and 


the lord ſhall loſe his tranchiſe. Theſe points were re- | 


ſolved in the ſtar-chamber, by an aſſembly of all the 
judges there, by the command of King R. III. Fenk. 
162. fl. 7. 


Where judges are limited to the ſubje& matter of their 


jut iſdiction, and they exceed the limits of their juriſdic- 
tion, action lies againſt them ; per Powell J. 2 Lutw. 
1565. Mich. 4 W. & MM. cites Hard. 480. Terry v. 
Huntington. 
I, plea to the juriſdiction of an inferior court be of- 
fe red as it 
all 
ficer ſhall be liable to action. Per Powell J. 2 Latw. 
1507. cites Stat. 1. 35. | 
Judge is not anſwerable to the King, or the party, for 
miſtakes or errors of his judgment, in a matter of which 
he has juriſdiction. 1 Salk. 397. Trin. 12 V. 3. B. R. 
Greenvelt v. Burwell, 4 


the court of B. R. 1 Salk. 201. Paſch. 1 Arn. B. R. Auen. 

Among the laws of King Edgar is this, viz. Tudex, qui 
injuſtum judicium judicabit alicui, det Regi CAN, aii 
jurare audeat, 9 neſciuit. Decem ſcrip- 


guad reftius judicare 
toren Anglicani 872. l. 3. The ſame among the laws of 
Canute. Ibid. 924. I. 2. adds, that Et dignitatem ſuæ le- 
galitatis ſemper amittat, ſi non eam redimat erga Regem, 
ficut ai permittetur. In Denelaga Lahſlitbes reus fit ; fi non 
juret, quod melins neſcivit. Chronicon Johannis Bromton. 
See 14 Vin. Abr. tit. Judges. 

JUDGER. In Cheſbire to be judger of a town is to 
ſerve at the lord's court on the jury. Leiceſter's Antig. 


2. 

f DOMEN r, (Fudicium) quaſi juris diclum, Is the 
opinion of the judges fo called, and is the very voice and 
final doom of the law ; and therefore is always taken for 
unqueſtionable truth. The ancient words of judgment 
are very ſignificant, wiz. Conſideratum eft per curiam, Oc. 
becauſe judgment is or ought to be given by the court, up- 
on conſideration of the record before them; and in every 
judgment there ought to be three perſons, viz. Actor, reus 
& judex: Of judgments ſome be final, and ſome not fi- 
nal. See Co. on Litt. f. 39. and Co. 9 Rep. Downam's 
caſe. Cowell, edit. 1727. 


1. Statutes concerning judgments. 

2. When judgments are to be figned and entred. 

3. Far what cauſes judgments are ſet aſide. 

1. Statutes concerning judgments. 

Stat. 14 Ed. 3. ft. 1. cap. 5. At every parliament ſhall 
be choſen a prelate, two earls and two barons, which 
ſhail have commiſſion of the King to hear by petition 


complaints of delays of judg ments or grievances done to 
hem; and they ſhall have power to cauſe to come be- 


N 


| 


2 


— — 


ought to be before imparlance, and upon oath, | 
ings after ſhall be void, and the judge and of- 


— 


judgments, 
month and year 


22 — 


— 


| clerk of the 


— 


— 


te. a N 


| 
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| fore them at IYeſtminfler, or elſewhere, the tener of te- 
cords and proceſſes of ſuch judgments delayed, and to 
cauſe the juſtices to come before them to hear the rea- 
| ſons of luch delays; and the chancellor, treaſurer, the 
juſtices of one Bench and of the other, and other of the 


King's counſel, ſuch as they ſhall think convenient, ſhall 
proceed to judgment; and the tenor of the record, to- 
gether with the judgment, ſhall be remanded before the 


| juſtices before whom the plea did depend; and they ſhall 


give judgment according to the ſame record; and in caſe 
the difficulty be ſo great that it may not well be deter- 
mined without aſſent of parliament, the ſaid tenor ſhall 
be brought by the ſaid prelate, earls and barons, until the 


next parliament, and there ſhall be a final accord taken 


what judgment ought to be given; and by advice of the 


| ſaid prelate, earls and barons, be it ordained to increaſe 
the number of the officers when need ſhall be, and to 


diminiſh in the ſame manner. 

Stat. 4 H. 4. cap. 23. After judgment given in the 
courts of the King, the parties and their heirs ſhall be 
thereof in peace until the judgment to be undone by at- 
taint or error, as hath been uted. | 

Stat. 29 Car. 2. cap. 3- ſect. 14. Any judge or officer 
of his Majeſty's courts at JY:fiminſter, that ſhall fign any 
ſhall without fee ſet down the day of the 
upon the paper-books, docket or record 
which he ſhall ſign ; which day ot the month, &c. ſhall 
be alſo entred upon the margin of the roll. 

Se. 15. Such judgments, as againit purchaſers for 


valuable conſideration of lands, ſhall in conſideration of 


law be judgments only from ſuch time as they ſhall be 
ſigned, and ſhall not relate to the firſt day of the term, 
Se. | 
Stat. AST & Mar. cap. 20. ſet. 2. The 
igns of th- Common Pleas, every clerk 

of the dockets of the King's Bench, and :!: .:::ſter of 
the office of pleas in the Exchequer, ſhall in eve 7 Eaſter 
term put into an alphabetical docket by the defendants 
names a particular of all judgments for debt, by confeſ- 
fion, non ſum informatus or nibil dicit, entred in the ſaid 
reſpective courts of the term of Hillary preceding, which 
ſhall contain the names of the plaintiffs, the names of 
places of abode, tile, trade or pro- 
feſſion (if any ſuch be in the record) and the debt, da- 
mages and coſts recovered; and in what county, city or 
town the actions were laid, and the number- roll; and 
every clerk of the judgments, and every other clerk of 


the Common Pleas and King's Bench, ſhall bring to the 
clerks of the dockets notes of the judgments by them 


entred of the faid term of St. Hillary, upon verdicts, 


| writs of inquiry, demurrer, and every other judgment 


for debt or damages as aforeſaid; and the clerk of the 
judgments, and every other clerk of the Exchequer, ſhall 


bring to the maſter of the office of pleas the like note of 


all judgments by them entred of the ſaid term as afore- 
ſaid; and the reſpective officers and clerks of the ſaid 


| courts ſhall likewiſe before the laſt day of every Michael- 


mas term make the like docket, containing all ſuch judg- 
ments of the terms of Eaſter and Trinity then laſt paſt ; 
and ſhall likewiſe before the laſt day of every Hillary 


| term make the like docket, containing all ſuch judgments 


of the term of St. Michael then laſt paſt ; and the ſaid 
doggets ſhall be kept in books in parchment in the re- 
ſpeQive offices, to be ſearched by all perſons, paying to 
the officers for every term's ſearch for judgments againſt 


any one perſon 4 d. and no more; upon pain that every 


clerk before mentioned ſhall for every term in which he 
ſhall neglect his duty in the premiſes forfeit 100 J. one 
moiety to the party aggrieved, and the other moiety to 


him who ſhall ſue tor the ſame in any of their majeſlies 


courts at Weſtminſter. 

Seck. 3. No judgment, nor docket as aforeſaid, ſhall 
affeQ any lands as to purchaſers or mortgagees, cr have 
any preference againſt heirs, executors or adminiſtrators 
in their adminiſtration. 

Sea. 4. There ſhall be paid by the plaintiff in every 
of the ſaid judgments to be entred, over and above the 


: fees now due, 4 d. 


HE. 
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$A. 5. This act ſhall continue one year. 
Made perpetual by 7 V. 3. cap. 36. See AuRESr. 


2. When judgmeuts are to be figncd and entred. 


Four days after the plaintiff's attorney doth bring the 
poſtea into the court, u the rule for judgment is out, he 
may enter judgment, for his client by the courſe of the 
court, Mich. 22 Car. B. R. except the detendant do then, 
or before, move ſomething to the court in arreſt and ſtay 
of judgment; but no judgment upon à verdict ought to 
be entred until a rule given, and fuch rule out. 2 L. 

K. 95. 
n When a ſpecial plea is pleaded, and a paper-book made 
up, if the defendant's attorney doth not return it to the 


plaintiff's attorney within four days, after he receives it, | 


together with his hand to the joining of the iſſue, and the 
money for the entring of the iſſue on his part, judgment 
may be entre againſt him by the plaintiff's attorney by 
default, 6 Feb. 1650. B. S. 2 L. P. R. 105. 

If a verdict be given after the term, although by ad- 
journment, no judgment can be given upon that verdict, 
until the next term following, for ſuch proceedings cannot 


be in the vacation time, for the judgment is the act of the 


court, and the court ſits not but in term; and until there 
is a return of the often at the day in bank, no warranta- 
ble judgment can be given. 2 L. P. R. 111. | 

After verdict it was moved in arreſt of j „ that 
there was a miſ-trial which was afterwards held well 
end h; but before the court had delivered their opinions 
one of the plaintiffs died; it was prayed notwithſtanding, 
that judgment might be entred, there being no default in 
the plaintiffs, but the delay by act of the court, and that 
it was within the ſtatute of Czy. 2. that the death of the 
party between verdi and judgment ſhould not abate the 
action, and that it was in the diſcretion of the court, 
whether to take notice of the death in this caſe or not 
for the defendant has no day in court to plead, there 
ing no continuances entred after the return of the 
and cited 1 Le. 187. Ifley's caſe, and Lat. ga. and the 
court were of opinion, that judgment ought to be enter- 
ed, and there being no continuances it may be entred as 
if immediately upon the return of the poffea. Vent. go. 
Trin. 22 Car. 2. B. R. Criſp and Jackſon v. Mayor, &c. 
of Berwick. | | 
| A judgment to bind the goods, may be ſigned after the 

defendant's death, notwithſtanding the ſtatute of frauds 
and perjuries ; becauſe that ſtatute was made only to hel 
purchaſers. 2 L. P. R. 117. cites Paſcb. 2 Fac. 2. B. 
R. Freckleton v. Kitſon. | 

In an action on the caſe brought againſt the ſheriff for 
2 return of nuila bona upon a fiert facias ; although judg- 
ment was ſigned atter the feſſe of the writ of fferi facias, 
and both the judgment and fer: facias were of Hillary 
term, but the judgment not ſigned until March after- 
wards, yet it was held good ; and the court declared, that 
they would not make any uſe of the day of ſigning of 
the judgment, but only to relieve purchaſers as the ſta- 
tute intended. 2 L. P. R. 118. cites Hill. 2 & 3 Fac. 
2. Stamper v. Kinſey. | | | 

If the plaintiff will not bring his peſtea into the court 
according to the rules of the court, that the defendant 
may have time to ſpeak in arreſt of judgment, the court 
will ſtay the judgment until the plaintiff ſhall move for 
judgment; which he cannot do without bringing his 
peſtea into court, and giving notice thereof to the defen- 
dant's attorney, and he may thark himſelt for this trou- 
ble and delay, by not bringing in of his poſſea as he 
ought to have done; the like law is in caſe of a writ of 
inquiry. 2 L. P. R. 115. 
| Gow a writ of inquiry, either on demurrer or judgment 
by default executed the laſt day of the term, the plaintiff 
may enter judgment the 5th day after, and not before. 

1 Salk, 399. Trin. 5 V. M. Clerk v. Rowland. 

After rule entered, judgment ſhall be ſigned on the 8th 
day after inclufively in Hillary and Trinity term. 12 
A724. 40. Paſch. 5 IF. & Al. Anan'. | 

ladicment tor a miſdemeanor, was tried three days be- 


; 


— 
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| fore the end of the term, and judgment entered the ſame 


term, fo that defendant had not four days to move in ar- 
reſt of judgment. The queſtion was, whether this entrv 
| was regular, and whether it ſhould not have been ftay'd till 
the term following; and per Holt Ch. J. If there ate four 
days and more between the trial and the end of the term, 
judgment ought not to be entered within the four days; but 
if the diſtringas is returnable within the term, and the 


party is tried within two or three days before the erd of 


the term, the judgment ſhall be entered that term, tho” 
there are not tour days to move in arreſt of judgment ; 


and ſo he ſaid it was ſettled in the caſe of Knox v. Levar. 


If defendant demands oyer of an indenture, which 
given, the defendant has the ſame time to 
claration is verified by the oyer as he had 
of oyer demanded, and therefore judgment 
the next day after oyer given, 
demanded two days _ 
out, the judgment was 
156. Ar Theedbam v. 
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. vember, and 
notice thereof that day ſerved upon defendant, and a rule 
to plead given the ſame day; and on the 7th of Novem- 
ber, defendant not having appeared, plaintiff, upon the 
uſual affidavit, enter'd an appearance for him; and af- 
terwards, the ſame day, ſigned judgment, which the 
court held to be regular, and diſcharged the former rule. 
Notes in C. B. 167. Hill. 7 Ge. 2. Charlton v. Handkey 
and another. 

The writ was returnable tres Mich. and an appearance 
entered by the plaintiff. The declaration was left in the 


office November the gth, and rule to plead then given; 
notice of the declaration filed was ſer ved upon the defen- 
| dant November 11. defendant moved laſt term to ſet afide 
| the judgment, and obtained a rule to ſhew cauſe, which 
was made abſolute upon hearing counſel on both ſides. 


The declaration not being delivered de bene eſſe, was only 
well delivered from the time of the notice; and before 
that time no rule to plead could be given. Notes in C. 
B. 172. Hill. 8 Geo. 2. Grey v. Saunders. | 

Alter rule to plead expired, detendant obtained, and 
ſerved a judge's ſummons for time to plead. Plaintiff's 
attorney, notwithſtanding the ſummons, ſigned judg- 


ment; defendant moved to ſet aſide the judgment, and 
on ſhewing cauſe, the court held the judgment to be 


regular. A ſummons for time, after rule to plead ex- 
pired, is not a ſuperſedeas or ſtay of proceedings. The 
judge was impoled upon ; he would not have granted the 


| 


ſummons, 
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jummons, had he known the rule was out. The judg- 
ment is regular, but was ſet aſide on payment of colts, 
pleading the general iſſue, and taking ſhort notice of 
trial. Votet in C. B. 182, 183. Trin. 10 & 11 Geo. 2. 
Ottiwell v. D' Aetb. 

Declaration was delivered with blanks, and rule to 
plead given Oc iber 2.4. The 26th blanks were filled up, 
and defendant at the fame time demanded oyer of the 
bond. The 27th at eight in the evening, oyer was given, 
and plea demanded, and the 2oth judgment was ſigned, 
which was held irregular, and ſet aſide. Defendant ought 
to have the fame time to plead after oyer given as remain- 
ed unexpired of the rule to plead at the time of oyer 
demanded. Notes in C. B. 183. Mich. 11 Ges. 2. Simp- 

on v. Datfield. 
FR nd fr hea wee | upon an old 
warrant of attorney, upon an affidavit that the defen- 
dant, who reſided at Jamaica, was living and in good 
health, and had been ſeen and converſed with there by the 
n who made the affidavit, on the 13th of September 
laſt. He ſailed from Jamaica very ſoon afterwards, and 
arrived at London the 15th of January following. The 
motion was granted. Notes in C. B. 187. Hill. 11 Geo. 
2. Roundeli v. Powell. | 

In waſte, plaintiff gave a common rule to plead, and at 
the expiration thereot, without giving a peremptory rule, 
| ſigned judgment; defendant moved to ſet the judgment 
aſide, inſiſting that a peremptory rule ought to have been 
given as in a real action; and of this opinion were the 
court ; the place waſted, as well as damages, being to 
de recovered in the action by the ſtatute of Glouc. cap. 5: 

In mix'd actions a peremptory rule is neceſſary, as we 


as in real actions, (except replevin) and the judgment was 


ſet aſide without coſts. Notes in C. B. 192, 193. Trin. 
33 Geo. 2. Wentworth v. Huſtler. | 


3. For what cas fes judgments are ſet aſide. 


Jodgment was given in debt upon a bond againſt an 


executor in C. B. and upon error brought in B. R. errors 
were aſſigned ; and becauſe, upon the record it did not 
appear that the monies are yet payable, rule was given to 
reverſe the judgment, nit, Cc. and the counſel of the 
defendant in error ſaid, he could not maintain the judg- 
ment, and therefore prayed the reverſal of it for his 
client's expedition, who intended to bring a new action, 
by which it was reverſed abſolutely. 2 Saund. 106. 108. 
Paſch. 22 Car. 2. Heldipp v. Otway. 

A feme covert who lived by herſelf, and acted as a 


feme ſole, gave a warrant of attorney to confeſs a judg- 


ment, Ec. and afterwards moved to ſet aſide the judg- 


ment, becauſe ſhe was covert ; but the court would not | whereto defendant appeared by his attorney, and plaintif* 


in Yorkfhire, gave a rule to plead, and, after demanding 


relieve her, but put her to her writ of ertor. 
400. Micb. 10 W. 3. B. R. Anon. 

Upon payment of coſts, the court will ſet aſede a judg- 
ment, tho? it be regularly entered, if the plaintiff hath 
not loſt a trial; and ſo is the common courſe in C. B. 1 
Salk. 402. Mich. 3 Ann. B. R. Siſted v. Lee. 

Stat. 5 Ges. c. 13. enacts, That where a verdict ſhall be 


1 Sall. 


given in any action in any court of record in England or | 


Wales, the judgment fhall not be ſtaid for any defect in 
torm or ſubſtance in any part of the proceedings. 

Baynes moved to fet aſide the judgment, upon an aſſi- 
davit of a demand of oyer of the bond on the 29th of 
May, (being, the ſame day whereon a plea was demanded) 
and of the ſervice of Mr. Juſtice Forteſcue's ſummons the 


ſame day of oyer, and time to plead. Darnel for plaintiff | 
produced an affidavit that oyer | 


oppoſes the motion, and 
was not demanded, nor ſummons ſerved till atter the 
rule for pleading was out ; but the court refuſed to make 
any rule. Notes in C. B. 161. Trin. 6 & 7 Geo. 2. 


Farrance v. Brignal. 


A motion was made againſt judgment for plaintiff upon | 


the iſſue of nul fiel record. The cale was, Plaintiff had 
miſtaken commorancy in his declaration; defendant had 


pleaded in abatement, and annexed affidavit of the truth | 
ot this plea; plaintiff brought a new action, and the de- 


fer dant pleaded the former action depending; upon which 


— —— 


* * *— \ wy 


|| bar; he ſhould appl 


| judges order to the firſt day of this term. Notes in C 
B. 165. Mich. 7 Geo. 2. 


therefore ſet aſide the judgment. 
| Mich. 7 Geo. 2. Lazenby v. Bradley. 
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| plaintiff of his own head, without leave of the 22 


tered a nil capiat per breve. The officers were aſk'd their 
opinions, who all agreed it to be the cuſtom and practice; 
and the court allowed it. But when another queſtion acole, 
whether the plaintiff could have made ſuch an entry, in 
caſe the firſt plea had not been in abatement ; Horrett and 
Thomſon ſaid, it was confined to abatements ; but Cote 
thought it might be in all caſes ; the court ſaid, it was im- 
poſſible to be to, and held it confined to abatements. Votes 


in C. B. 188, 189. Paſch. 11 Geo. 2. Oſborne v. Haddac i. 


The defendant's attorney left a note at the houle of the 


— plaintiff's attorney on a double penny ſtamp in this man- 


ner, viz. I plead nil debet, yours, &c. and the plaintiff's 
attorney without ſending notice to the defendant's attor- 


| Hey, that he expected a plea in form, ſigned judgment; and 


upon a motion to ſet the judgment aſide, it was held to be 
regular, and the note aforeſaid to be no plea. Pleas de. 
livered to attornies muſt be drawn up in the fame manner 
as to de left in the office. Notes in C. B. 156. Mich. 
6 Geo. 2. Martyn, qui tam v. Skinner. 

It was moved to ſet aſide a judgment ſigned for want 


of a plea, upon an affidavit of the delivery of a plea to 


the plaintiff's attorney in due time, which was a plea of 
an outlawry againſt the plaintiff in B. R. pleaded in bar; 
but not ſub pede ſigiili. In defence of the motion it was 


| infiſted, that the outlawry not being pleaded /ub pede ſi- 


* 


gilli, plaintiſf was not bound to accept it, and therefore 
might regularly ſign judgment, and cited 1 Salk. 217. 
Carthew 220. They ordered it to be moved again; and 


when the motion came on the ſecond time it was argued, 
| that the plea being pleaded in bar, and not as adilatory, 


differs it from the caſe quoted on the other fide, and quo- 


ted Cole's Inft. 128. 1 Lutw. 40. 2 Mad. 267. Athins and 


Bayle. It was replied, that Lord Ch. J. Hals words in 
Caribem and Salkeld, go both to pleas in bar and abate- 
ment,' where the outlawry is in another court ; per cur. 
Sir V. Willypole's caſe in Cro. Car. Robinſon 213. 2 
Vent. 232. quoted [are of] pleas in bar, not dilatory; 
plaintiff cannot take upon him to judge of the plea in 

pply to the court, or demur ; rule made 
to ſet aſide the judgment. Notes in C. B. 160. Tria. 6 


& 7 Geo. 2. Panter v. Coppin. 

A rule to plead was given in Trinity term laſt; and de- 
fendant obtained time by Mr. Juſtice Reeves's order to plead 
till the firſt day of this term; and for want of a plea the 
plaintiff ſigned judgment of this term, without giving a 
new rule to plead ; which the court held to be regular, 
the rule to plead, given laſt term, being enlarged by the 
ayler v. Slocomb. 

The writ was returnable the firſt return of this term; 


a plea, ſigned judgment for want thereof in four days; 
defendant moved to ſet aſide judgment: And the queſtion 


before the court was, whether in this caſe the defen- 


dant ſhould have four or eight days to plead. And the 
court held, that purſuant to the rule of court made in 
Michagelmas term, third of his preſent Majeſty, in all 
caſes upon writs returnable the firſt or ſecond return of 


any term, if the plaintiff doth not declare in London cr 


Middleſex, or the defendant lives about 20 miles from 
London, the defendant hath eight days time to plead, and 


Notes in C. B. 165. 


Defendant pleaded a tender, but brought no money 
into court; he gave a rule to reply, and tor want of a 
replication ſigned a nor pros ; plaintiff looked upon the 


| plea as a nullity; the money not being brought into 


court, and ſigned judgment after the ven pros obtained, 


| and now moved to ſet aſide the nen pros. The defendant 


moved to ſet aſide the judgment, inſiiting that the plain- 
tiff could not regularly ſign judgment *till the nan pros 
was ſet aſide; and of that opinion was Sir George Cooke, 
but the two other prothonatories reported the practice 
contrary ; and the court was of opinion, that the non 
pros not being rightly obtained, plaintiff might procced 
in the ſame manner, as he might have done in caſe of 

ſuch 


189 
ſuch non pros was not ſigned; and conſequently the judg- 
ment — and muſt ſtand; and the nen pros be- 
ing irregular muſt be fer aſide. Notes in C. B. 179. 
Mich. 9 Geo. 2. Bray v. Booth. | 3 

After defendant procured time to plead by a judge's 
pleading an iſſuable plea, he pleaded a tender as to 
part, and non aſſumpfit as to the reſidue. Plaintiff looked 
upon the plea as a nullity, and ſigned judgment. It was 
urged, that plaintiff had taken the plca out of the office, 
which was an acceptance of it; but per cur. the plea is 2 
nullity, and the judgment is regular. Notes in C. B. 180. 
Mich. 10 Geo. 2. Lane v. Smith. 

Stilling fleet, agent for Worral, plaintiff's attorney, gave 
Wilmot, defendant's agent, time to plead; after which 
WWerral comes to town himſelf, calls upon Wilmot for a 
plea, and for want thereof ſigns judgment before the 
time given by Stilling fleet was expired; this j 5 
was held irregular, and ſet aſide. All matters this 
fort are to be tranſaQted by the agents in town, and not 
by country attornies. Notes in C. B. 187. 11 Geo. 2. 
I allace v. Willington. | 

Defendant pleaded by attorney of another court, and 
plaintiff, looking upon the plea as a nullity, ſigned judg- 
ment which was held to be regular ; and the rule to ſhew 
cauſe why the judgment ſhould not be ſet aſide was dif- 
charged. Notes in C. B. 192. Paſch. 12 Geo. 2. Turner 
v. Williams. See 14 Vin Abr. tit. 1 

JUDGMENTS IN CRIMINAL CASES, Are of two 
kinds, 1. Such as are fixed and ſtated, and always the 
ſame for the ſame ſpecies of crimes; 2. Such as are difcre- 


tionary and variable, according to the different circum- 


ſtances of each caſe. 2 Huwk. P. C. 444 
Judgment in high treaſon againſt a man, not relating 


| to the coin, 3 Inf. 210. 2 Hawk. P. C. 443. 
ln high treaſon relating to the coin, 2 Hawk. F. C. p. 


in petit treaſon, 3 Infl. 21 1. 2 Hawk. P. C. p. 443. 


Againſt a woman for high treaſon or petit treaſon, 3 
Inft. 211. 2 Hawk. P. C. p. 443. 

Againſt a man or woman for felony, 3 Inf. 211. 2 
Hawh. P. C. p. 444. . 8 | 

Judgment of pain forte & dure, 3 Inft. 217. 2 Hawk. 
P. C. p. 444- | | 

Julymane is promants, 3 Infl. 218. 2 Hawk. P. C. 


Þ hates iſion of high treaſon, 3 Inſt. 218. 2 Hawk. 
P. C. p. 445. N 
of petit treaſon, 1 Hal. P. C. 375. 


ln miſpriſion 

For drawing a ſword on a judge, or ſtriking a perſon in 
the preſence of the King's higher courts, 3 Inſt. 218. 1 
Hawk. P. C. p. 57. 2 Hawk. P. C. p. 445. 

For ſtriking and drawing blood in the King's palace, 
3 Infl. 218. 1 Haut. P. C. p. 57. 2 Hawk. P. C. p. 445. 

For reſcuing a priſoner from any of the King's higher 
courts, 1 Hawk. P. C. p. 57. 

For making an affray in the palace yard near the ſaid 
courts, 1 Hawk, P. C. p. 57. 

For forgery on the ſtatutes, 1 Hawk. P. C. p. 184. 

For perjury on the ſtatutes, 1 Hawk. P. C. p. 177. 

For conipiracy at the ſuit of the King, 3 nf. p. 222. 
1 Hawk. P. C. p. 193. 

Upon acquittal, 3 Int. p. 214. 2 Hawk. P. C. p. 445. 

Upon pleading pardon, 2 Hawh. P. C. p. 445. 

Upon pleading a releaſe to an appeal, and in other caſes 
of the like nature, 2 Hawk. H. C. p. 445. 

Of the death of a man per infortunium, 3 Inſt. p. 220. 
2 Hawk. P 4 C. p. 380, 442. 

Of the death ot a man ſe defendendo, 3 Inſt. p. 220. 2 
Hawk. P. C. p. 380, 442. 

Of the death of a man that offereth to rob, &c. 2 
Hawk, P. C. p. 220. | 


For perjury at Common law, 2 Hawk. P. C. p. 445. 


For forgery at Common law, 2 Hawk. P.C. p. 445. 


Contempts againſt the King's courts, 1 Hawk. P. C. 


P. 57. 


or petit larceny, 3 Ia. p. 218. 2 Hawk. P. C. p. 


445, 
Por theft bote, 3 Inft. p. 218. 
Vol. II. No. 97. 


: 


far as they refer to the laws of this kingdom, are 


clauſes and ſentences; and doubtleſs a 
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Conſpiracy at the ſuit of the pariy, 1 Heul. P. C. g. 
193. 2 Hawk. P. C. p. 445. 

In libel, 1 Hawk. P. C. p. 196. 

Groſs cheats, 2 Hawk. P. C. p. 445. 

Keeping a bawdy-houſe, 2 Hawk. P. C. p. 445. 
6 witneſſes to ſtifle their evidence, 2 Hawk. P. 

445 
— IF ER of the like nature againſt the fitſt 


Principles of natural juſtice and common honeſty, 2 


Hawk. P. C. p. 445. 
In appeal when the defendant joining battle is van- 


quiſhed in the field, 3 Inſt. p. 212. 


In attaint in civil cauſes only, 3 rf. 222. 

Of a corrupt judge, 3 Inf. 224. | 

Of outlawry, 2 Hawk. P. C. p. 446. 3 Haff. 214. 

Of abjuration, 2 Hawk. P. C. 446. 3 Inft. p. 216. 

Pillory, tumbrell and trebutchet, 3 Inf. 219. 

Where the court may award a tranſportation, or to the 
houſe of correction, 2 Hawk. P. C. p. 446. 
In what caſes the defendant muſt be in court when 


judgment given, 2 Hawk. P. C. p. 446. 


JUDGMENT or TRIAL BY THE HOLY 
CROSS, Was a trial in eccleſiaſtical cauſes, in uſe 


ong ſinc the Saxons. See Crefſy's Ch | 
A e 


JUDICATORES TERRARUM, Are perſons in the 

county palatine of Cheſter, who on a writ of error out of 

ery are to conſider of the judgment given there, 

and reform it; and if they do not, and it be found er- 

roneous, they forteit 100 J. to the King by the cuſtom. 
348. Jen. Cent. 7 1. . 

 JUDICES FISCALES; So Pahdore Virgil calls Emp- 


and Dudley, who were employed by Hen. 7. for taking 
2 — a — 


» and were put to death 
by Hen. 8. See Lord Herb. H. g. fol. 5,6. 
JUDICIAL deciſions, opinions or determinations, as 
for the 
matter of them of three kinds. 1ſt, They are either ſuch 
as have their reaſons ſingly in the laws and cuſtoms of this 


kingdom; as who ſhall ſucceed as heir to the anceſtor; 


what is the ceremony requiſite for paſſing a freehold ? 
what eſtate, and how much the wife ſhall have for her 
dower? And many ſuch matters, wherein the ancient 
and expreſſed laws of the kingdom give an expreſs deci- 
ſion, and the judge ſeems only the inſtrument to pro- 
nounce it; and in thoſe things the law or cuſtom of the 
realm is the only rule and meaſure to judge by, and in 
reference to thoſe matters, the deciſions of courts are the 
conſervatories and evidences of thoſe laws. Or 2dly, 
They are ſuch deciſions, as by way of deduQtion and il- 


lation upon thoſe laws are formed or deduced; as for the 


rpoſe, Whether of an eſtate thus or thus limited the 
wife ſhall be endowed? whether if thus or thus limi- 
ted, the heir may be barred? and infinite more of the 
like complicated queſtions. And herein the rule of the 
deciſion is; firſt, the Common law and cuſtom of the 
realm, which is the great ſubſtratum that is to be main- 
tained z and then authorities of deciſions of former times 
in the ſame or the like caſes; and then the reaſon of the 
thing itfelt. 3dly, Or they are ſuch as ſeem to have 


no other guide but the common reaſon of the thing, 


unleſs the ſame point has been formerly decided, * 
the expoſition of the intention of clauſes in deeds, wills, 


covenants, Ic. where the very ſenſe of the words, 


and their poſitions and relations give a rational account 
of the meaning of the parties, and in ſuch cafes the 
judge does much better herein than what a bare grave 
grammarian or logician, or other prudent man could ; 
for in many caſes there have been former reſolut 
either in point, or agreeing in 
the caſe in queſtion; or perhaps 
expounded 


the knowledge of the law to render and expound fuch 
common 


lawyer is the beſt expoſtor of ſuch clauſe, Ger. Hal 
4 


Hi. 


JUR 


Hiſt. Com. Law. 68, 69. cites Plowden 122 to 130, 


140, Cc. | "a 3 
An extra- judicial opinion given in or out of court, is 
no more than the pro/atum or ſaying of him who gives it, 


nor can be taken for his opinion, unleſs every thing | 


ſpoken at pleaſure muſt pats as the ſpeaker's opinion. 
Vaugh. 382. Mich. 25 Car. 2. C. B. in caſe of Bole, 
& al v. Horton. 

So an opinion given in court, if not neceſſary to the 
judgment given of record, but that it might have been 
as well given, if no ſuch, or a contrary opinion had 
been broached, is no judicial opinion, nor more than a 
gratis dictum. Ibid. But an opinion, though errone- 
ous, concluding to the judgment, is a judicial opinion, 
becauſe delivered under the ſanction of the judges oath 
upon deliberation, which aſſures that it is or was when 
delivered the opinion of the deliverer. Mid. 

JUDICIUM DET, The ; of God; ſo our 
anceſtors called thoſe now prohibited trials of ordeal, and 
its ſeveral kinds, Si ſe ſuper defendere non poſſet judicio 
Dei, ſcilicet, aqua vel ferro, fieret de eo juſtitia. Lege: 
Edw. Conf. cap. 16. See Spelman's Gloſſary on this word, 
and Dr. Brady in his Gloſſary at the end of his [ntrodudt. 
to Eng. Hiſtory. See SUTHDORE. | 

UG, A watry place, according to Domeſday. 

JUGULATOE, A cut-throat, or murderer. — $S:a- 
tut um eft preterea ut nullus occultus jugulator, guales mur- 
derers appellant Angli, de cetero chartam de regia gratia 
obtineret. Thom. Walkogham, p. 34 


3 
JUGUM TERRE, A yoke of land, in Domeſday, 


contains half a plow-land, viz. Odo tenet de epiſcobo unum 
jugum terrz, & eff dimid. carucatæ. So alſo 1 Inf. fol. 
5.4. So in Domeſday, Unum jugum de ora, & unum ju- 
gum de herce; i. e. The rent of a yoke of land, and an- 
other yoke of land to » Gale 760. | | 
JUNCARE, To ſtrew ruſhes, as was of old the cuſtom 
of accommodating the parochial church, and the very 
bedchamber of princes. Terræ in tenentur 
| in eftate firamen ad lectum ſuum & preter hoc 
berbum ad juncandam cameram ſuam. Pat. 14 Ed. 1. 
JUNCARIA or JONCARIA, (from juncus, the La- 
tin word for ruſh ;) Is a foil or place where ruſhes grow. 
Co. on Lite. fol. 5. Cum piſcariis, turbariis, juncariis, & 
communibus paſturis ad meſſuagium pradictum fpertin”. 
Pat. 6 Ed. 3. p. 1. m. 2 
JUNCTUM JUNCTA, A meaſure of falt. 2 Mon. 


URA | REGALIA. See RECGCALIA. 
URATS, (Fzrati, mentioned in ſtat. 2 & 3 Ed. 6. 
cap. 30. as the mayor and jurats of Maidſtone, Rye, 
Winchelſey, Tenterdon, &c.) Are in the nature of al- 
dermen, for government of their ſeveral corporations : 
And the name is taken from the French, where (a- 
mong others) there are Major & jurati Sueſſenſes, c. 
See Choppin Doman. Fran. 2 tit. 20. ſect. 11. 
pag. 530. So Ferſey hath a bailiff and twelve jurats, 
or ſworn to govern the iſland. Cam. Rom- 


xey-Marſb is incorporate of one bailiff, 24 jurats, and 


the commonalty thereof, by charter dat. 23 Feb. 1 Ed. 
See Hiſt. of Imbanking and Draining, fol. 34. 6. 
s are alſo ſometimes taken for juries, as in 13 
Ed. 1. c. 26. . 
JURIDICAL DAYS, (Dies juridici,) Days on which 
the law is — — in court. 4 _ 
RISDICTION, (Juriſdictia,) Is an Ity or 
—— which a man 7 
complaint made before him; of which there are two 
kinds: the one which a man hath by reaſon of his fee, 
and by virtue thereof does right in all plaints concerning 
the lands of his fee: the other is a Juriſdiction given by 
the Prince to a bailiff. Which diviſion we have in the 
Cuſtumary of Normandy, cap. 2. which is not unapt for the 
practice of our commonwealth ; tor by him whom they 
call a bailiff, we may underſtand all that have commiſ- 
fion from the Prince to give judgment in any cauſe. See 
Sir Edward Cike's Prozmium to his 4 Inſt. The Civilians 
divide Juriſdictionem into Imperium & juriſdictionem, 
& imperium in merum & mixtum. Cowell, See Court, 
InrERIOR COURTS. 


I 0 K 
. JURIS UTRUM, Is a writ which lies for the in- 
cumbent, whoſe predeceſſor hatli alienated his lands and 
tenements. The divers uſes whereof ſee in Fitz. Nat. 
Brev. fel. 48. | 
By ſtat. 14 Ed. 3. c. 17. Parſons, vicars and wardens 
of chapels, ſhall have their writs of juris utrum ol tene- 
ments annexed or given perpetuaily in alms to vicarages 
or chapels, and recover by other writs in their cale as 
parſons of churches or prebends. 
JURNALE, The journal or diary of accounts in a 
religious houſe. Uf patet per jurnale bac anno——ut 
| patet per prædictum jurnale. Paroch. Antig. p. 571. From 
the French jour, a day; whence journey was at firſt 
properly but one day's travel. And our ploughmen now 
uſe the word in a ſtrict original ſenſe; for they call 
one day's travel or work at plough, a journey or journe. 
Hence a journeyman is one who works by the day, Oc. 
Cowell, edit. 17 27. 

JURNEDUM, A journey, or one day's traveiling,— 
Cowell, edit. 1727. 

JUROR, {Furater,) One of thoſe twenty-four or 
twelve men, which are tworn to declare a truth upon ſuch 
evidence as ſhall be given them touching the matter in 
queſtion. Cowell, edit. 1727. See JURY. 

JURY, (Farata,) Mzy be derived trom the Latin ju- 
rare, to ſwear, and ſigniſies either twenty-tour or twelve 
men, ſworn to inquire of the matter oi fad, and declare 
the truth upon ijuch evidence as ſhall be delivered to 
them, touching the matter in queſtion. And obſerve, 
that in England there are three forts ot trials, viz. one 
dy parliament, another by battle, and the third by aſſiſe 
or jury. Smith de Rep. Ang. lib. 2. cap. 5, 6, 7. Of 
the two former read him, and ſee Battle, Combat, and 
Parliament. The trial by aſſiſe, (be the action civil or cri- 
minal, publick or private, perſonal or real ;) is reterred 
for the fact to a jury, and as they find it, fo paſſeth the 

} z and the great favour that by this the King 
| ſhews to his ſubjeQs, more than the Princes of other 


_ — — ” 


apud | nations, you may read in Glanvil, lib. 2. cap. 7. where 


he calls 4 Regale beneficium clementis principis de conſilio 
| procerum populis indultum, quo vitæ bominum & ſtatus inte- 
| gritati tam ſalubriter conſulitur, ut in jure, quod quis in 
| libero ſoli tenementa poſſidet, retinendo, duelli caſum decli- 
nare poſſint bomines ambiguum, c. Thus jury is not only 

| uſed in circuits of jultices errant, but alſo in other courts 
and matters of office, as if the eſcheator make inquiſition 
in any thing touching his office, he doth it by jury or 
inqueſt. If the coroner enquire how a ſubje& found 
dead, came to his end, he uſeth an inqueſt. "The juſtices 
of peace in their quarter · ſeſſions, the ſheriff in his county 
and turn, the bailiff of a hundred, the tteward of a court 
{ leet or court baron, if they inquire of any offence, or de- 
| cide any cauſe between party and party, they do it in 
| the ſame manner: So that where it is ſaid, all things are 
_ iriable by parliament, battle or aſſiſe, aſſiſe in this place 
is taken for a jury or inqueſt, impanelted upon any caule 
in a court where this kind of trial is uſed; and though 
it be commonly ſuppoſed that this cuſtom of ending and 
deciding cauſes proceeded irom the Saxons and Briuons, 
and was of tavour permitted to us by the Conqueror; yet 
we find by the Grand Cuſlumary of Normandy, cap. 24. 
that this courſe was likewiſe uſed in that country ; for 
aſliſe is in that chapter defined to be an aſſembly ot wiſe 
men, with the bailiff, in a place certain, at a time aſ- 
ſigned forty days before, whereby juſtice may be done in 
cauſes heard in that court; of this cuſtom alio, and thoſe 
knights of Normandy, Fabannes Taber maketh mention in 
the Rubrick of the title De Militari Teſtament, in Inſtitut. 
This jury, though it appertains to moſt courts of the 
mon law, yet it is moiſt notorious in the halt-year 
courts of the juſtices errant, commonly called the Great 
Aſſes; and in the quarter- ſeſſions, and in them it is moſt 
ordinarily called a jury, and that in civil cauſes; where- 
as in other courts it is termed oftner an inqueſt, and 
in the court-baron, a jury of the homage: In the ge- 
neral aſſiſe, there are uſually many juries, becauſe there 
are ſtore of cauſes both civil and criminal, commonly to 
| be tried ; whereof one is called The grand jury, and a 


WERE 


| 


| 
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reſt Petit juries, whereof it ſeemeth there ſhould be one 
for every hundred. Lamb. Eirenarch. lib. 4. cap. 3. pag. 

4. The grand jury conſiſts ordinarily of twenty-four 
grave ſubſtantial gentlemen or ſome of the better ſort of 
yeomen, choſen indifferently by the ſheriff out of the 
whole ſhire to conſider of all bills of indictment preferred 
to the court, which they do either approve by writing up- 
on them Billa vera, or diſallow by indorfing [gnoramus : 


Such as they do approve, if they touch lite and death, | 


are farther referred to another jury to be conſidered of, 
becauſe the caſe is of fuch importance; but others of light- 
er moment are, upon their allowance, without more 
work, fined by the Bench, except the party traverſe the 
indictment, or challenge it for inſufficiency, or remove 


the cauſe to a higher court by certiorari; in which two | 


former caſes it is referred to another jury, and in the 
latter tranſmitted to a higher court. Lamb. Eir. lib. 4. 
cap. 7. And preſently upon the allowance of this bill by 
the grand inqueſt, a man is ſaid to be indifted ; ſuch as 
| they diſallow, are delivered to the Bench, by whom they 
are forthwith cancelled or torn. The petit jury con- 
fiſts of twelve men, impanelled as well upon criminal 
as upon civil cauſes: Thoſe that paſs upon offences of 


life and death, do bring in their verdi& either Guilty 


or Not guilty ; whereupon the priſoner, if he be found 
guilty, is ſaid to be convicted, and fo afterwards receiv- 
eth his judgment and condemnation, or otherwiſe is ac- 
quitted, and ſet free. Ot this read Forteſcue, cap. 47. 
Thoſe that paſs upon civil cauſes real, are all, or ſo ma- 
ny as can conveniently be had, of the ſame hundred, 
where the land or tenement in queſtion doth lie, being 
four at leaſt, and they upon due examination bring in 
their verdict either for the demandant or tenant. Of 
this alſo ſee Forteſcue, cap. 25, 26. According to which, 
judgment paſſeth afterward in the court, where the cauſe 
began: And the reaſon hereof is, becauſe theſe juſtices 
of aſſiſe are in this caſe, for the eaſe of the country, 
only, to make the verdi& of the jury by virtue of the 
writ called niſi prius, and fo return it to the court where 
the cauſe is depending. See Nift prius, ana /.umoard 
in his Explication of s 
words are theſe, In ſingulis centuriis comitia ſunto, atque 
liberæ conditionis viri duodent ætate ſuperiores, una cum 
præpoſito ſacra tenentes, juranto, ſe adro virum aliquem in- 
nocentem baud condemnaturos, ſontemve abſoluturos. See 
alſo the Cu/fumary of Normandy, cap. 69. See Twelve 
and Lambard's Eiren. lib. 4. c. 3. pag. 384. Mr. 
Sheringham, in his De Anglorum Gentis Origine, derives 
the origin of our j 
autem Wadenus ( Aſgardie Rex) dicitur duodecim regni pro- 
ceres ſibi aſſumpſfiſſe, iiſdemgque juriſdicendi in Ls gry pro- 
vinciam dediſſe, hinc forte illa nunguam apud nos ſatis 
laudanda conſuetudo invaluit, qua im juratis viris, 
quos patrio ſermone a jury idcirco vocamus, tota juris de- 
cernendi & litium expediendi poteflas conceſſa eft, p. 272. 
This trial by jury was anciently called Duadecim virale 


judicium. We read it likewiſe in the laws of King AZ- | 


rhelred, made by him at Wantage, a town in Berkſhire, 
viz. Habeantur placita in fingults wapentakiis ut exeunt 
ſeniores duadec im Thaym & prepoſitus cum eit jurent ſuper 
ſanfluarium quod eis dabatur in manus, quod neminem iu- 
nocentem velint accuſare vel noxium awed wa *Tis true, 
this may ſcem to intend the number of the judges, and 
not of the jury: But the jury themſelves in ſome caſes 
are judges, that is, they are judges of the fact, and the 


judge is bound to give ſemence according to their verdict | 


of the fact. Cowell, edit. 1727. 

The trial per pars, or by a jury of one's country, is 
zuſtl- citeemed one of the chiefeſt excellencies of our con- 
ftiturion ; for what greater ſecurity can any perſon have 
in his liſc, liberty or eſtate, than to be ſure of not bei 
deveſted of, or injured in any ot theſe, without the ſenſe 
and verdi ct of twelve honeſt and impartial men of his 
neigh'-vurhood ? Hence we find the Common law herein 
confirmed by Magna Charta, cap. 29. Nullus liber homo 
cattatur, fc. Fortejc de Land. Leg. Ing. cap. 25. Co. 
Lit. 155. Co. Preface to 3d and 8th Report. 


Likewiſe the authority of this trial, and its being pe- 


culiar to us, have been taken notice of, as matters which 


— — 


— 


„ 


— 


* 


ury from a great antiquity: Jud | in any 
| bailiwicks 


—— 


before whom ſuch aſſiſes, &c. ſhall pals, ſhall h 


anciently ſeveral other methods of trial, 


| Spelm. Gloff. verbo Jurata. Clan. lib. 2. cap. 


| to inquire and determine according to this 


JUR 
reſle& honour on our conſtitution ; for tho' there were 


ſuch as by-battle, 
ordeal, &c. yet have they, from the inconveniencies at- 


tending them, been laid afide; and this alone cultivated 
and improved, as the beſt method of inveſtigating truth. 


7. 
r. Statutes concerning juries. 
2. II ho are exempted from ſerving or. juries. 


3. Of the ſeveral kinds of juries, and jury proceſt;, and 
manner of compelling a jury to appear. 


4. By whom the jury proceſſes are to be executed, and the 


| Jury convened ; in what time ſuch proceſſes, and what num- 


ber of jurors, are to be ret 


5- In what caſes and in what manner ſpecial juries are 


appointed. 


6. Fer hat miſdemeanors jurers are puniſtable. 
1. Statutes concerning juries. 


Stat. Marleber. 52 Hen. 3. cap. 14. Concerning char- 
ters of exemption, and liberties, that the purchaſers ſhall 
not be impanelled in aſſiſes, juries and inqueſts, if their 
oaths be ſo requiſite that without them juitice cannot 
be miniſtred, as in great aſſiſes, perambulations, and in 
deeds where they be named for witneſſes, or in attaints, 
and in other caſes like, they ſhall be compelled to ſwear, 
ſaving to them at another time their exemption. 

Stat. Weſtm. 2. 13 Edw. 1. cap. 38. In one affiſe no 
more ſhall be ſummoned than twenty-four ; and old men 
above ſeventy years, and ſuch as be fick at the time of 
the ſummors, or not dwelling in that country, ſhall not 
be put in juries or petty aſſiſes; and if ſuch aſſiles and 
Juries be taken out of the ſhire, none ſhall paſs in them 


| but thoſe that may diſpent s. yearly at leaſt, exce 
Saxon words verbo Centuria; his | e 4 


ſuch as be witneſſes in writings ;z neither ſhall this ſtatute 
extend to great aſſiſes; and if the ſheriff or bailiffs offend 


| in any point of this ſtatute, and thereupon be convict, da- 
mages ſhall be awarded to the parties grieved, and they 


ſhall nevertheleſs be amerced to the King; and juſtices 
aſſigned to take aſſiſes ſhall have power to hear plain ta 
as to the articles in this ſtatute. 
Stat. 21 Eg. 1. flat. 1. No ſheriff nor bailiff ſhall put 
recognizance that ſhail paſs out of their proper 
any, except they have lands to the yearly value 
of an 1005s. at leaſt. And this ſtatute ſhall not reftrain 
the laſt ſtatute of Meſtminſter, cap. 38. ſo that within the 
county before juſtices of the King, aſſigned to the taking 
of inqueſts or other recognizances, none ſhall be impa- 
nelled except he have lands to the yearly value of 40s. 
and likewiſe ſaving that before juſtices errant, and allo in 
cities, bo and other market-towns, it ſhall be done 


as it hath been accuſtomed. 


Stat. 28 Edw. 1. flat. 3. cap. 9. No ſheriff nor bailiff 
ſhall impanel in juries too many perſons, nor otherwiſe 
than is ordained by the ſtatute, and they ſhall put in the 


jury ſuch as be next neighbours, moſt tufficient and leaſt 


ſuſpicious; and he that otherwiſe doth, and is attainteg 
| thereupon, ſhall pay the plaintiff his damages double, 


and be grievouſly amerced to the King, 
Stat. 33 Edw. 1. ffat. 4. Of inqueſts to be taken where- 
in the King is party, notwithſtanding it be alledged that 


| the jurors or ſome of them, be not indifferent for the 


King, yet ſuch inqueſts ſhall not remain untaken for that 
cauſe; but it they that ſue tor the King will challenge 


ng | any of thoſe jurors, they ſhall aſſign a cauſe, and the 


truth of the challenge thall be inquired of. 

Stat. 5 Ed. 3.c. 10. If any juror in aſſiſes, juries or in- 
queſts, take of the one party or the other, and be thereof 
attainted, he ſhall not be put in any aſſiſes, juries or in- 
queſts, and nevertheleſs he ſhall be commanded to priſon 
and further ranſomed at the King's will; and the juſtices 


ave power 
ttatute. 


Stat. 


1 


Stat. 25 Edw. 3. ſtat. 5. cap. 3. No indictor ſhall 
be put in 9 * aa of the indictees 
of felony or treſpaſſes, if he be challenged for the lame 
cauſe. 

Stat. 34 Edw. 3. cap. 4. Panels ſhall be made of the 
next people not ſulpected nor procured ; and the ſheriffs, 
coroners and other miniſters, which do againſt the ſame, 
ſhall be puniſhed, before the juſtices take the inqueſt, ac- 
cording to their treſpaſs, as well againſt the King as a- 
gainſt the party. 

Stat. 34 Ed. 3. cap. 8. In every plea whereof the 
inqueſt or aſſiſe doth paſs, if any of the parties will ſue 
againſt any of the jurors, that they have taken of his 
adverſary, or of him, for their verdict, he ſhall have 
his plaint by bill preſently before the juſtices before 
whom they did ſwear, and if the juror plead to the 
country, the inqueſt ſhall be taken forthwith; and if 
any other than the party will ſue for the King again(t 
the juror, it ſhall be heard; and if the jurors be attain- 
ted at the ſuit of other than the party, he that ſueth ſhall 
have half the fine; and the parties to the plea ſhall reco- 
ver their damages by the taxing of the inqueſt ; and the 
juror fo attainted ſhall have impriſonment one year, 
which ſhall not be pardoned; and if the party will ſue 
by writ before other juſtices, he ſhall have the ſuit in the 
form aforeſaid. | 

Stat. 38 Edw. 3. flat. 1. cap. 12. If any jurors do 
take any thing of the plaintiff or defendant to ſtay their 
verdict, and thereof be attainted by the proceſs contained 
in ſtat. 34 Edw. 3. cap. 8. be it at the ſuit of the party 
that will ſue for himſelf or for the King, or at the ſuit of 
any other, every of the ſaid jurors ſhall pay ten times as 
much as he hath taken; and he that will ſue ſhall have 
the one half, and the King the other; and all imbrace- 
ors to procure ſuch inqueſt for gain ſhall be puniſhed as 


of to make gree, he ſhall have impnſonment for one 
year ; and no juſtice or other miniſter ſhall inquire 
office upon the points of this article, but only at the ſuit 
of the party or of other. | 

Stat. 42 Ezw. 3. cap. 11. Noi | 
deliverances of gaols ſhall be taken by writ of ni prius, 
nor in other manner, before that the names of all that 
ſhall paſs in the inqueſts be returned in court; and the 
ſheriffs ſhall array the panels in aſſiſes f leaſt 
before the ſeſſions of the juſtices ; 999 
bailiffs of franchiſes ſhall make their anſwer to the 
riffs ſix days before ſeſſions, upon the ſame pain; 
in all panels arrayed by the ſheriffs or bailiſſs ſhall 
the moſt ſubſtantial people and worthy of faith, and 
ſuſpect, and the nigheſt. | 

Stat. 11 Hen. 4. cap. 9. No indictment ſhall be 
made but by inqueſt of lawful people, returned by the 
ſheriffs or bailiffs of franchiſes, without any denomina- 
tion before-hand made according to law; and if any in- 
dictment be made to the contrary, the fame ſhall be 
void. 


Stat. 2 Hen. 5. fat. 2. cap. 3. No perſon ſhall paſs in | 


any inqueſt upon trial of the death of a. man, nor be- 
twixt party and party in plea real or perſonal whereof 
the debt or damage amounts to forty marks, if he have 
not lands of the yearly value of 40 5s. ſo that it be chal- 


. Every juror that ſhall be impanel- 
2 | 
Jed and returned within the county of Middleſex in the 
King's courts, at every fourth day of the return ſhall be 
demanded ; and all perſons impanelled in thoſe courts, 
that appear at the ſaid day, their ap 
corded; and every default 


plaintiff or defendant in any perſonal action ſhall be ad- 
, adjourned and allowed, as before this ſtatute. 

Stat. 1 Ric. 3. cap. 4. No bailiff, nor other officer, 

ſhall return in any panel any perſon in any the ſheriff's 

turns, but ſuch as be of good fame, and having lands 

of freehold within the counties, to the yearly value of 


20-5. at leaſt, or copyhold, to the yearly value of 26s. 


8 d. and if any bailiff or other officer return any perſon 
contrary to this ſtatute, he ſhall loſe for every perſon ſo 


(| 


ſhall be re- | 
„ eſſoin and other delay of any | 


| 
| 
| 


| 


be not at the 


| Bench and Common Pleas, or 


| the ſecond diſtreſs 40 4. and upon 


10 

returned 40 5. and the ſheriff other 40 f. the one half to 
the King, and the other half to the party that will ſue by 
action ot debt, &c. and every indictment before any ſhe- 
riff in his turn otherwiſe taken ſhall be void. 

Stat. 11 Hen. 7. cap. 21. ſect. 1. No perſon ſhall be 
impanelled in any jury in London, except he be of lands 
or chattels to the value of forty marks; and no perſon 


| ſhall be impanelled in any jury in the ſaid city for lands or 


tenements, or action perſonal wherein the debt or damages 
amount to forty marks, except he be in lands and goods 
to the value of a hundred marks, and the fame caule of 
challenge ſhall be admitted as a principal challenge; and 
every iuch perſon ſummoned to appear in any jury before 
any of the judges of the ſame city, making default at 


firſt ſummons, ſhall loſe in iſſues 12 d. and at the ſecond 
default 25. and fo at every ſuch default the iſſues to be 
doubled; and all fuch iſſues loſt in the mayor's court ſhall 


be levied to the uſe of the mayor and commonalty ; and 
all ſuch iſſues lot in the ſheriffs courts ſhall be levied to 
the uſe of the ſheriffs toward their fee-farm. See the 
reſt of this aft in ATTAINT. 
Stat. 3 Hen. 8. as 12. All panels returned, which 
ſuit of any party, that ſhall be made by 
every ſheriff and their miniſters afore any juſtices of gaol- 
delivery, or juſtices of peace in their ſeſſions, to inquire 
for the King, ſhall be reformed by putting to and taking 
out of names, by the diſcretion of the juſtices; and the 
ſame juſtices ſhall command every ſheriff and their mi- 
niſters to put other perſons in the panel by their diſcre- 
tions; and if any ſheriff or other miniſters do not return 
the panels ſo retormed, ſuch ſheriff or miniſter thall for- 
feit 20 l. the one half to the King, and the other half to 
him that will ſue for the ſame by action of debt, &c. 


and the King's pardon ſhall be no bar againſt the parties 


that ſhall ſue. 
the jurors ; or if the juror or imbraceor have not where- | 


Stat. 4 Hen. 8. cap. 3. ſect. 2. For all iſſues to be loſt 
in the mayor's court, according to ſtat. 11 Hen. 7. cap. 
21. it ſhall be lawful to the mayor to diſtrain; and in 
like manner it ſhall be lawful to the ſheriffs to diſtrain 
for ſuch iſſues loſt in their courts. 

Se. 4. The ſheriffs of Londen ſhall have power to re- 
turn in panels or arrays of all actions in the courts of King's 
Exchequer, perſons being 
to the value of 100 marks, to try 


citizens, having goods 


| the iſſues joined in ſuch action, as other perſons having 


lands of the yearly value of 4o s. 

Seat. 5. The ſheriffs of the ſaid city ſhall return upon 
the firſt diſtreſs upon every of the jurors 20 d. and upon 
diſtreſs after that 
the double, till a full jury appear; and the ſheriffs that 
ſhall make any return contrary to the form aforeſaid ſhall 
forfeit 101. the one half to the King, and the other half 
to the party that will ſue. 

Stat. 5 Hen. 8. cap. 5. ſe. 3. The act 4 Hen. 8. cap. 
3. ſhall be expounded, that the ſheriff; be bound to re- 


| turn at every firſt diſtreſs of ni prius, to be had at St. 


Martins upon every of the jurors, 20 d. and upon the 
ſecond diſtreſs of nift priut, 40 d. and upon every diſtreſs 


of niſ prius after that the double, till a full jury appear; 


and no ſheriff ſhall forfeit by force of the ſaid ſtatute for 


| L except only upon writs of diſtreſſes before | 
5 


& oF prias within the ſaid city; and upon all 
other proceſſes awarded out of the ſaid courts or Exche- 
quer, it ſhall be lawful to the ſheriffs to make their re- 
turns as they were wont to do. 


Stat. 23 Hen. 8. cap. 13. ſed. 1. Every perſon bei 
the King's natural ſubjeQ, 7 71 liberties of 
any city, borough or town corporate, where he dwelleth, 
being worth in goods to the value of 40 /. ſhall be ad- 
mitted in trial of murders and felonies in every ſeſſions 
and gaol-delivery for the liberty of ſuch cites, &c. albeit 
they have no freehold. 

Sea. 2. Provided that this act do not extend to any 
knight or eſquire dwelling in any ſuch city, &c. 

Stat. 35 Hen. 8. cap. 6. ſect. 3. In every caſe where 
ſuch perſons, as ſhould paſs upon the trial of any iſſue 
Joined in the King's courts at COIs; ought by law 
to diſpend 40 s. by the year of freehold, the writs of 


venire 


1 


aire facias (hall be in this form: Rex, Cc. Praecipimur, 
oe. — venire facias coram, Oc. 12 liberos et legales bo- 
mine de viſn. de B. quorum quilibet habeat quadrag inta 

4 terrace, tenementorum vel reddituum per annum ad mi- 
nus, per quos rei veritas melins ſciri poterit. Et qui nec, Sc. 
And where it is not requiſite that the Perſons ſhall diſ- 
pen i 40 5. by the year of trechold, the writs of ventre 
{hall be made after the form aforeſaid, omitting this clauſe, 
quorum quilibet, Sc. and upon every venire that ſhall have 
the laid clauſe, guorum guilibet, & c. the ſheriff thall not 
return any perſon unleſs he may diſpend 40s. by the year 
of treehold, out of ancient demeſne, within the county; 
and alſo ſhall return in every ſuch panel fix hundredors, 
it there be lo many within the hundred, where the venue 
lieth ; upon pain to forfe:t for every perſon that cannot 
difpend 40 5. by the year, 20 5. and for every hundredor 
omitted in ſuch return, 20 2. and in every venire wherein 
the clauſe quorum ꝙuilibet, Ec. ſhall be omitted, the ſheriff 
mall not return any perſon, unleſs he may dilpend ſome 
lands or tenements of freehold, out of ancient demeſne, 
within the county, and alfo ſhall return in every ſuch 
panel tix hundredors, if there be ſo many, upon like pain. 

Selt. 4. Upon every firſt writ of bubeas corpora or 
diftriagas with a niſi prius, delivered of record, the ſhe- 
ritts thail return in iſſues upon every perſon impanelled 
at leaſt 5 5. and at the ſecond habeas corpora or diſtringas, 
10 . and at the third writ, 13s 4d. and upon every 
writ further, to double the iſſues until a full jury be 
tworn; on pain to forteit 5 /. | 

Sect. 6. In every ſuch habeas corpora ot diſlringas with 
a ni/i prius, Where the jury is like to remain untaken for 
detauſt of jurors, the juſtices upon requeſt made by the 
plaintiff or demandant ſhall have authority to command 
the theriff to name ſo many other able perſons of the 
county then preſent as ſhall make up a full jury; which 
perſons ſhall be added'to the former 

Sect. 7. The parties ſhall have their challenge to the 
jurors ſo added as if they had been impanelled upon the 
venire. 

Sell. g. In caſe ſuch perſons as the ſheriff ſhall name 
as aforeſaid be preſent and do not appear, or do wilfully 
withdraw themſelves, the juſtices ſhall ſet ſuch fine upon 
ſuch juror as they ſhall think good, to be levied as iſſues 
loſt by jurors. 

Hel. 10. Where any jury ſhall be made full by the 
command of the juſtices, ſuch perſons as were returned 


in the panel that ſhall make default, ſhall loſe ifſues as 


tho” the jury had remained for default of jurors. 
S$-42. 11. Upon a reaſonable excuſe for the default of 
any juror proved before the juſtices of aſſiſe or niſi prius, 
at the day of their appearance, by the oaths of two wit- 
ne les, the juſtices ſhall have authority to diſcharge ſuch 
juror of fuch torfeitures of iſſues; and the ſheriff ſhall 
be therein diſcharged of the iſſues. 
S.. 12. It the aſſiſe or vi prizs be diſcontinued for 


not coming of the juſtices, or any other occaſion, other 


than by default of jurors, the jurors ſhall be diſcharged 
ot any Tues, and the ſheriff ſhall be like wiſe diſcharged 
vi the penalties for the non-returning of ſuch iſſues. 

Sect. 13. It upon any ſuch habeas corpora or diſtringas 
with a ni prius, iſſues be returned upon any hundredors 
vr jurors where the fame hundredors and jurors ſhall 
no. be lawfully ſummoned, the ſheriff or miniſter ſhall 
jaſe double fo much as the iſſues returned upon ſuch hun- 
dredors or jurors ſhall amount unto; the moiety of all 
which torferiures, other than the iſſues to be returned 
vpon the jurors, ſhall be io the King, and the other halt 
io him thet will tue tor the lame; laving to all perſons 
all ſuch right as they ſhould have to ſuch iſſues. 

Sec. 14. This act ſhall not extend to any city or 
towns corporate, or to any ſheriff or miniſters in the 
tame, but that they may return ſuch Perſons as they 
have been accuſtomed to do, fo that they return like 
illues as are mentioned in this ad. 

Made perprtual, 2 Edw. 6. cap. 32. 

Stat. 48 5 / hil. & Mar. cap. 7. ſet. 2. Juſtices of 
allile and ml prius, before whom any trial ſhall be made 
by virtue of any writ of habeas corpora or diſtringas with 

Ver. II. N“ gs. 


| 


Leaded 


to the former panel as ſhall make a full jury. 
| ſhall be taken to give the 


| the King and the party, as the plaintiff in any other 


JUR 
a nifi prius (where the jury is like to remain for default 
of jurors) ſhall have authority, upon requeſt made fot 


the King, or by the party that followe:h as well tor the 


King as for himſelf upon any penal ſtatute, or his at- 
torney, to command the ſheriff to name ſo many able 
perfons of the county then preſent, and to add the names 


Seck. 3. Every clauſe in the act 35 Hen. 8. cap. 6. 


ſame advantage to the King, 
and all ſuch perſons as ſhall purſue any action, Cc. for 


action might have. | 

Stat. 14 Elis. cap. 9. ſed. 1. Where the plaintiff or 
demandant may have upon his requeſt to the juſtices of 
niſi prius in England, or to the juſtices of cher, or of 
aſſiſes, of the twelve ſhires of Malis and the counties 


| palatines of Lancaſter, Cheſter and Durham, a tales de cir- 


cumſtantibus, in all ſuch caſes the tenants, actors, avow- 
ants and detendants (if the plaintiffs or demandants ſhall 


| forbear to pray the ſame) may upon their requeſt have 


by the ſame juſtices the tales unto them granted in like 
manner as the plaintiff or demandant may. 

Sc. 2. In all popular actions in the Queen's courts of 
record upon penal laws, wherein any perſon ſhall ſue as 
well tor the Queen as himſelf the defendants ſhall be 
admitted to pray a tales de circ bus. 


Stat. 27 Eliz. cap. G. ſet t. Where jurors returned 


for trial of any iſſues in the courts of King's Bench, 
Common Pleas or Exchequer, or belore juſtices of aſſiſe, 


by the laws now in force ought to have frechold of the 
yearly value of 40 5s. in every ſuch caſe the jurors ſhall 
have eſtate of frechcid to the yearly value of 4 L. at leaſt; 
and the writs of venire facias ſhall be in this form : Re- 


| gina, &fc. Praccipimus, &c. quad venire facias coram, &c. 


duodecim liberos et legales hamines de vicineto de B. quorum 
guilibet babeat quatuor libras terra, tenementorum vel red- 


| dituum per annum ad minus, per quos rei veritas melius 


ſciri poterit. Et qui nec, &c. And upon ſuch writ the 
ſheriff ſhall not return any perſon unleſs he may diſpend 
44. in the year of freehold, out of ancient demeſne. 
within the county; upon pain to forfeit for every perſon 
20 fo 

Sef. 2. Upon every firſt writ of habeas @ or 
diſtringas with a nift pri us delivered of record, the ſheriff 


ſhall return in iſſues upon every perſon impanelled at leaſt, 


10 . and at the ſecond writ, 205. and the third writ, 
30 6. and upon every writ further to double the iſſues, 
until a full jury be ſworn; upon pain to forfeit for every 


| return contrary to the from aforeſaid, 5 /. 


Sect. 3. If any ſheriff or other miniſter return any 


| perſon in any jury, wherein he ſhall for default of —4 


pearance loſe any ifſues, where in truth ſuch perſon ſhall 
not be ſummoned, the ſame ſheriff, Sc. ſhall forſeit to 


the perſon ſo returned double the value of the iſſues loſt. 


Set. 4. If any ſheriff, under-ſheriff, &c. or bailiff of 


franchiſe, ſhall take any money or other profit, or any 


agreement to have any profit for the not returning of 
any perſon to be (ſworn as juror for the trial of any iſſue 


joined before any juſtices, every ſheriff, c. ſo offending 


ſhall forfeit 5 /. the one moiety to the Queen, and the 
other motety to ſuch perſon as will ſue for the ſame in 
any court of record. 

Set. 5. Upon the trial of any iſſue in any perſonal 
action, no challenge for the hundred ſhall be admitted if 


two hundredors appear. 


Seck. 6. All other challenges principal, or for other 


cauſe, ſhall be admitted as if this act had never been. 


Sect. 7. This act ſhall not extend to any juries or iſ- 
ſues to be returned in any city or town corporate, or 
other place privileged to hold plea, or in the twelve 
ſhires of Wales. | 

Stat. 27 Eliz. cap. 7. ſeft 2. No ſheriff or other 
perſon ſhall return any juror dwelling out of any liberty, 
without the addition of the place of his abode, at the 


| time of the return, or within one year next before, or 


ſome other addition by which the party may be known; 

nor any juror within any liberty, with other addition 

than ſuch as ſhall be delivered to him by the bailiff of 
4 N 


the original panel or tales wherein ' | 

returned; and no under-ſheriff, bailiff or other perſon, 
ſhall levx any iſſues of any other han of ſuch as 
y the ſaid eſtreat is of right charged with the ſaid iffues ; | 


7 


ery or quarter - ſc ons in any county of England, ſhall 
2 the county 10 /. by the year of freehold or 
copy hold, or ancient demeſne, or in rents, in fee-ſim- 
ple, fee-tail or for life ; and in every county of Wales | 
every ſuch juror ſhall have 61. by the year as aforeſaid; 
and if any of a leſſer eſtate be returned, it 
good of 
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fu eve been duly ſummoned fix days before 1 
appearance, nor ſhall take money or reward to excuſe 
any juror ; upon pain to forfeit 10 l. to their Majeſties. | 
Sef. 17. Saving to all cities, boroughs and towns | 
corporate, their ancient uſage of returning jurors. | 

S. A. 18. It ſhall be lawful to return any perſon up- 
on the tales in England, who ſhall have within the county 
upon 


g L by the year, and not otherwiſe. 

Seck. 19. It ſhall be lawful to return any 
the tales in ales, who ſhall have within the county 
by the year. 2 | 

Seck. 20. No fee ſhall be taken by any ſheriff, 
of aſſiſes or other perſon, upon account of any tales re- 
turned; upon pain of 101. one moiety to the proſecutor, 


tions are true. 
ga. 22. So much of this act, as relates to the re- 
ing of jurors, ſhall be in force for three years, &c. 
cap. 32. together with that act, 


— 6 


— 


rom the Ma and to the end of 
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with the aft 7 Will. 3. cap. 32. T 
at. 7 Will 3. cap. 32. ſee?. 1. If any any plaintiff or | 

ant in any cauſe in the courts at Weſtminſter, 
which ſhall be at iſſue, ſhall ſue forth a venire facras, 
upon which any babeas corpora or diftringas with a nf 
frizs ſhall iſſue, in order to the trial of ſuch iſſue at the | 
afizes, and ſuch Plaintitf, 5c. ſhall not proceed to trial | 


jUK 
at the firſt afſizes; in all ſuch caſes (other than wie 
views by jurors ſhall be directed) the plaintiff, Zc. when. 
ſoe ver he ſhall think fit to try the iſſue, ſhall fue forth 
a new venire in this form : de nous denire facias co- 
ram, c. duodecii lileros & legales homines de wicineto de 
A. quorum quilibet babeat decem librat terre, tenementor 


vel reddituum per annum ad minus, per quos, fc. & qui 


nec, Wc. which writ being returned and filed, a habeas 
corpora or diſtringas with a niſs prius ſhall iſſue thereupon 


| (for which the ancient fees ſhall be taken, as in caſe of 
| the plaries habeas corfora or diſtringas ), upon which the 


plaintiff, &c. may proceed to trial, as if no former ve- 
nire facias had been filed, and ſo toties guaties; and if any 
defendant or tenant, in any action in the ſaid courts, 
ſhall be minded to bring to trial any ifſue, when by the 
courſe of the court he may do the ſame by proviſo, ſuch 
defendant, c. ſhall of the iſſuable term, next preceding 
ſuch :ntended trial, ſue out a new venire by proviſo, and 
prolecute the fame by babeas corpora or diſtringas, with a 
niſi privs, as though there had not been any former ve- 
nire ſued out or returned, and fo taties quoties. 

dect. 3. In every writ of habeas corpora or difiringas, 


| with a xif6 privs, where a full jury ſhail not appear, or 


where the jury is like to remain untaken for default of 
jurors, the ſheriff ſhall upon the awarding the tales, re- 
turn freeholders or copy-holders of the county, who 
ſhall be returned upon ſome other panel to ſerve at the 
ſame aſſiſes, and not others, -f ſo many of the other pa- 
nels be preſent; and either of the parties ſha!l have h. 
; and in caſe any ſuch frecholder or copyhoi- 
er, as the ſheriff ſhall return upon the tales, being pre- 


ſent, ſhall be called, and not appear, or ſhall wiltully 


withdraw himlelf, the judge of aſliſc ſhall ſet a fine 
on ſuch perſon. _— 


at the 
upon the firſt day of the ſeſſions, or upon the firſt 
y that the ſeſſion be held by adjournment at any 
particular diviſion, return a liſt of the names and places 
of abode of all perſons within the places for which they 
ſerve, qualified to ſerve upon ſuch juries, with their ad- 
ditions, between the age of one and twenty years and 
ſeventy years, to the juſtices; which juſtices, or two of 
them at the ſaid ſeffions, ſhall cauſe to be delivered a du- 
plicate of the liſt, by the clerks of the peace to the ſhe- 
riffs, on or before the firſt of , and cauſe the liſts 


Sect. 5. Every perſon 
the aforeſaid ſervices, ſhall be made by the ſheriff, his 
officer or ay » fix days before at lcait, ſhewing to 


ſummons of qualified to 


every perſon ſo ſummoned, the warrant under the ſeal of 
the office; and in caſe any juror be abſent from his ha- 
bitation, notice of ſuch ſummons ſhall be given, by lea- 
ving 2 note in writing under the hand of ſuch officer, 
at the dwelling-houſe of ſuch juror, wich ſome perſon 
there inhabiting. 

Seat. 6. The ſaid return to the juſtices ſhall be a good 
excuſe for the ſheriff, for ſuch ſummons and returns; and 


it any action ſhall be brought againſt any ſheriff for tuch 
| return, the ſheriff may plead the 


the plaintiff be non-ſuited, &c. the plaintiff or informer 
ſhall pay treble coſts; and if the ſheriff, his deputy or 
bailiffs, ſhall ſummons any freeholder or copyholder, 
otherwiſe than as aforeſaid, or neglect their duty in the 
ſervices required by this act, or excuſe any perſon for 
favour or reward, or allow of any writ of non fonendis 
in afſizir & juratis, or other writ, to excuſe any _ 

rom 


* 


iſſue; and it 
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door; and if any perſon not qualified ſhall find his name 
mentioned in ſuch liſt, and the perſon required to make 
tuch liſt, ſhall refuſe to omit him, the juſtices at their 
quarter- ſe ſſions, on ſatisſaction from the oath of the party 
complaining, or other proof, ſhall order his name to be 
ſtruck out. 


Seck. 2. If any perſon, required to give in or make up 


any ſuch lit, ſhail wiltully omit any perſon whoſe name 
ought io be inſerted, or inſert any who ought to be 
omitted, or ſhall take any reward for omitting or in- 
ſerting any perſon, he ſhall, for every perſon io omitted 
or inſerted, forfeit 20 4. on conviction before one juſtice 
of the county, &c. where the offender ſhall dwell, on 
the confeflivn of the offender, or proof by one witneis on 
oath ; one half ro the informer, the other half to the 
poor of the parith, &c. for which the liſt is returned ; 
and if the penalty thall not be paid within five days, it 
ſhall be levied by diſtreſs and ſale of goods, by warrant 
from one juſtice; and the juſtices before whom fuch 
perſon ſha!! be convicted ſhall certify the ſame to the next 
quarter-tetlions, which ſhall direct the clerk of the peace 
to infert or ſtrike out the name; and duplicates of the 


—— Ku 


liits, when delivered at the leſſions and entred by the; 


cleik of the peace, ſhall, during the teffions, or within | 


ten days after, be trantnined by the clerk of the peace 
to the theriff ; and the (ſheriff ſhall take care that the 
names be entred alphabetically, with their additions and 


places of abode; and every clerk of the peace neglecting 


his duty therein, ſhall forfeit 20 J. to ſuch perion who 
mall proſecute for the ſame, till the party be convicted 
up en an inditment at the quarter · ſ ions. 

Sec. 3. If any ſheriff or officer thall ſummon and 
return any perſons to ſerve on any jury before the juſtices 
of aſſiſc, ni pris, or judges of the great ſeſſions in 


i ales, or of the ſeſſions tor the counties palatine, whoſe 


name is not inſerted in the duplicates tranſmitted to him 


by the clerk of the peace; or if any clerk of aſſiſe, judge's | 


aſſociate, or other officer, ſhall record the appearance of 
any perſon ſo ſummoned and returned, who did not 
really appear; then any judge of aſſiſe, niſs prius, &fc. 
ſhall, upon examination in the ſum way, ſet ſuch 
fines upon ſuch ſheriff, c. for every perſon ſo ſum- 
moned and returned, and for every perſon whoſe appear- 
ance ſhall be fo falſly recorded, as the ſaid judge ſhall 
think meet, not exceeding 10 l. nor leſs than 40 5s. 

Sect. 4. No perſons ſhall be returned as jurors at any 
aſſiſes, or niſi prius, &c. who have ſerved within one 
year before in the county of Rutland, or four years in the 
county ot York, or within two years in any other county, 
not being a county of a city or town; and if any ſheriff 


ſtall willully trangreſs therein, any judge of aſſiſe. &c. 


is required, on examination and proof of ſuch offence, 
in a ſummary way, to ſet a fine upon ſuch offender, not 
_ exceeding 5 . 

Sea. 5. Every ſheriff, &c. ſhall regiſter the names of 
ſuch perſons, as ſhall be ſummoned and ſerve as jurors at 
any aſſiſes, c. alphabetically, and the times of their ſer- 
vices; and every perſon ſo ſummoned and ſerving ſhall, 
upon application to the ſheriff, &c. have a certificate te- 
thfying his attendance, which the ſheriff, &c. is to give 
without fee; and the book thall be tranſmitted by the 
ſheriff, c. to his ſucceſſor. | 

Seft. 6. No ſheriff or other perſon ſhall take any re- 
ward, to excuſe any perſon from ſerving on juries ; and 
no officer appointed to ſummon juries, ſhall ſummon any 
perſun other than ſuch whoſe name is ſpecified in a man- 


date ſigned by the ſheriff, &c. And if any ſheriff or 


officer ſhall wilfully tranſgreſs in the ſaid caſes, any judge 
of aſſiſe, &c. may, on examination and proof of ſuch 
offence, in a ſummary way, ſet a fine on any perſon fo 
offending, not exceeding 10 /. 

Se. 7. It ſhall be ſufficient for any conſtables, li- 
thingmen or headboroughs, after they have completed 
the lifts of their precinds, according to 7 & 8 BL 3. 
cap. 32. and 3 & 4 Ann. cap. 18. and this ad, to ſub- 
ſcribe the ſame in the preſence of one juſtice for each 
county, c. and at the fame time to atteſt the truth of 
ſuch hits, upon oath, to the beſt of their knowledge or 
belief; and the liſts ſhall (being ſigned by the juſtices) 


— 


| 


the names of the perſons ſworn ſhall be kept 


ju K 
be delivered by the conſtables, Oc. to the hich confaQ cn. 
who are to deliver in luck litts ta the quarter-icfhons, at- 


teſting upon oath the receipt of ſuch lifts from the (on- 
fables, O.. ard that no aitcration hath been made 1.10 


their reccipt thereut. 


Se?, 8, Every ſheriff, c. in Engiard, hail, upon 
the return of every venire ſucius (unle!s in cautes nied- 
ed to be tricd at bar, or where a {pectal jury ſhall be 
truck by rule of court) annex a panel to the writ, con- 
taining the names, additions and places of abode, of : 
competent number of jurors named in ſuch liſts, the 
names of the ſame perions to be inſerted in the panel 
annexed io every venire facias, for the trial of ifſues at 
the fame aſſiſes; which number of jurors ſnall not be 
teſs than forty-eight, nor more than leventy-two, with- 
out direction of the judges appointed to go the circuit, 
or one of them, by order under their hands; and the 
wriis of babeas corpora or diftringas, ſublequent to ſuch 


venire, need not have inſerted in the bodies of ſuch writs 


the names of the perſons contained in ſuch panel; but 
it ſhall be ſufficient to inſert in fuc!. writs, corpora ſefa- 


raiium perſanarum in panello buic brevi annexo nonunata= 
ruin, or words of like import, and io annex to ſuch writs 
panels contairing the names returned in the panel to the 


venire; and for making the fail returns and panels, and 


anne xing the ſame, no other fees fhu't be taken than 


w hat are now allowed. | 
Ses. 9. Every ſheriff or efE-er, to whom the return 


of juries in the court of grard 1: ſſion in any county of 


IV ates ſhall belong, ſhall, at 1-37 eight days before every 
grand ſe ſſions, ſummon a competent number of perſons 
qualified cut of every hundred and commote within fuct 
county, fo as ſuch number be not leis than ten, or more 
than fifteen, without the ditection of the judge of the 
grand ſe ſſious, by rule of court; and the officer ſhalt 
return a hit, containing the names of the perſons fo 
ſummoned the firſt court of the ſecond day of every 
grand ſeſſiors; and the perſons ſo ſummoned, or a com- 
petent number of them, as the judges ſhall direct, and 
no other, ſhall be named in every panel to be annexed to 
every venire, habeas corpora and diſtringas, for the trial 
of cauſes in ſuch grand ſeſſions. 

Sea. 10. Every ſheriff or officer, to whom the return 
of the venire for the trial of cauſes before the juſtices of 
the ſeſſions for the counties palatine of Chefler, Lancaſter 
or Durham, doth belong, ſhall, 14 days at leaſt betore 
the ſeſſhons, ſummon a competent number of perſons 
qualified, ſo as ſuch number be not leſs than 48, nor 
more than 72, without the direction of the judges ; and 
ſhall, eight days ar leaft before ſuch ſeſſions, make a liſt 
of the perſons ſo ſummoned ; and ſuch liſts ſhall be hung 
up in the ſheriff's office; and the perſons named in ſuch 
lifts, and no others, ſhall be ſummoned to lerve on juries 
at the next ſeſſions ; and the ſheriff is to return ſuch liſt 


on the fir{t day of the ſeſſions; and the perſons ſo ſum- 


moned, or a competent number of them, as the judges 
ſhall direct, and no other, ſhall be named in every panel 
to be annexed to every venire, hubeas corpora and diſtrin- 


gas in ſuch ſeſſions. 


Sed. 11. The name of each perſon ſummoned and 
impanelled, with his addition and place of abode, ſhall 


be written in diſtin& pieces of parchment or paper of 


equal ſrze, and ſhall be delivered to the marſhal of the 


judge, &c. by the under-ſheriff, and ſhall, by the direc- 
tion of the marſhal, be rolled up all in the ſame manner, 
and put into a box or glaſs; and when a cauſe is brought 


to be tried, ſome indifferent perſon ſhall in open court 
draw out twelve of the papers; and if any of the perſons 


drawn ſhall not appear, or be challenged and ſet afide, 


then a further number, lill twelve be drawn who ſhall 
appear; and the ſaid twelve perſons fo firit drawn and 
approved, their names being marked in the panel, and 
they being ſworn, ſhall be the jury to try the cauſe; and 
apart in 
ſome other box, c. till the jury have given in their 
verdict, and the ſame is recorded, or till the jury be diſ- 
charged; and then the ſame names ſhall be rolled up again 
and tetut ned 10 the former box, &c. and fo tafies quories. 

Seat. 


a 0 a 


„ * | 


| 


: 
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Sel. 12. If a cauſe ſhall be brought cn to be tried 


before the jury in any other cauſe ſhall have brought in 


their verdict, or be d:{-harged, the court may order 12 
of the reſidue to be drawn as before, for trial of the 
cauſe. | 

Seck. 13. Frery perſon whoſe name ſhall be drawn, 
and who thall not appear, bei”g, called three times, on 


_ oath made that ſuch perſon bad been ſummened, ſhall 


forfeit for every default (unleſs ſome reaſonable caule of 
abſence be proved by oatlz to the ſatistaction of the judge) 
ſuch fine, not exceeding 5 /. nor leis than 40s. as the 
judge ſhall think reaſonable. | NJ | 
$:2. 14. Where a view ſhall be allowed, fix of the 
jurors or more (who fh:!] be contented to on both fides ; 
or if they canyot agree ſhall be named by the proper offi- 
cer of the court; or, if nee be, by a juvge, or by th= 
judge belore whom the cauſe thall by brought on to trial) 


- ſhall have the view, and ſhall be firſt ſwern, or ſuch ot 


them as apprar on the jury, before any draw ing; and ſo 
many only ſhall be drawn to be added to the viewers as 
ſhall make up the number of twelve, 

Seck. 5. Hs Majeſty's courts of King's Bench, Com- 
mon Pleas and Exchequer at Meſtminſler (uron motion 
made in behalf of his Mijeftr, or on the motion of any 
proſecutor or defendant in aa ind ent or information 
of any miſdemeanor, or information in the nature of a 
quo warrants in the King's Bench, or in an information 
in the Exchequer, or on motion of any plaintilÞ or de- 


fendant in any c:uſe depending in the faid courts) are 


required to order a jury to be ſtuck betore the proper ol- 
ficer ſor the trial vi any iſſue, in ſuch manner as {pecial 
jut ies are uſually tus k in ſuch courts upon trials at bar. 

Seck. 16. Ihe perſon who ſhall apply for ſuch jury all 

y the fecs for ſtriking it, and ſlu ll have no allowance 
— the ſame on taxation of coſts, 

$8. 17. Where a ſpecial jury ſkll be ordered by rule 
of court in any cauſe ariſing in a county of a city or 
town, the ſheriff thall be ordered by ſuch rule to bring 


the books of perſons qualified to ferve on juries within | 
the fame, in like manner as the freeholders book hath 


been uſually ordered to be brought in order to the flriking 
of juries for trials at bar, and the jury ſhall be ſtruck 
out of ſuch books. | | ” 

Sect. 18. Any perſon having land in his own right of 
the yearly value of 20 l. over and above the reſerved rent, 
being held by leaſe for the abſolute term of 500 years or 
more, or for gg years or any other term dcierminable on 
one or more lives; the name of every ſuch perſon ſhall 
be inſerted in the lifts and in the treehol'crs book; and 
ſuch leaſcholder may be ſummoned to ferve on juries as 
frecholders may. 

Se&t. 19. The ſheriffs of Vanden hall not return any 


poerſon to try any hv jvincd in any of his Mijcity's courts 


of Kings Bench, Common Pleas or . Ex. lequer, or to 
ſerve on a juty at the feflions of ger and ter miner, or 
ſeſſions of the peace to be held tor the city, who ſhall 
not be a houtc-keeper within the city, and have lards, 
Sc. or per!on.t eHHate to the value of 1991. and the fame 
cauſe alleged by way of challenge, and tound, ſhalt be 
admitted as a principal challenge; and the perſon chal- 
lenged may be examined on oath of the uuth of the 
maiter. 

Seft. 20. The ſheriffs or other officers ſhall not return 
any pertun to ſcrre on a jury for the trial of any capital 
offence, who wwiild not be qualified to ſerve as 2 juror 
in civil cauſes; and the ſame matter ſhajl be a principal 


challenge ; and the perſon fo challenged may be examined | 


on oath of the truth of the matter. 

Sect. 21. This ac ſhall be read once in every year at 
the quarter-ſeſſions to be held for every county or place 
within England and Wales next after the 24th of June. 

Sed. 22. This act ſhall continue till the firit of Sep- 
tember 1723, Sc. Made perpetual by 6 Geo. 2. cap. 37. 

Stat. 4 Gez. 2. cap. 7. ſedl. 1. The clauſe of 3 Geo, 2. 
cap. 25. ſect. 4. ſhall nut extend to the county of Middle- 
ex. 

Sect. 2. No perſon ſhall be returned to ſerve as a juror 


at niſi privs in Miudliſex who has been returned at nf | 


Vor. II. No. 9. 


| 


as might Fare been inflicted {or any of. 


10 


Frias in the ſaid county in the two terms or voc tion: 
next preceding, under tuch penalty upon ths th fr, Se. 


"te acuntt the 
Sl 4 S 
laid clan, 


$:@. 3. All leaſehoiders upon leafes where the im- 
proved rents ſhail amount to 50% per ann. over and 


above ground-rents or other reſervations, ſhail be liable 
to ſerve upon juries. 


Stat. 6 G-9. 2. cap. 37. ſedt. 2. The juſlices of the 
{eſiion or afſiſes for the counties palatine of Cheſter, Lan- 
caſſer and Durham, upon motion on behalf of his Ma- 
jeſty, or of any proſecutor or defendant in any indictment 
or information for miſdemeanor, or on the motion of 
any plaintiff or defendant may, in caſe thc" think fit, or- 
der a jury to be ſtruck before the proper officer cf each 


court, in ſuch manner as ſpecial jurics have been uſually 
ſtruck in the courts at /Y/tminſler upon trials at bar. 


Stat. 24 Ges. 2. cap. 18. ſect. 1. The party who ſhall 
by virtue of 3 Gee. 2. cp. 25. or 6 Geo. 2. cap. 37. 


| apply for a ſpecial jury, tha!l not only pay the fees tor 


ſtriking ſuch jury, but tha! alſo pay all the cxpences oc- 
caſioned by the trial of the cauſe by ſuch fpccial jury, 
and ſhall nat have any other allowance lor the fame u 

on taxation of coſts, than ſuch party would be intiiled 
unto in caſe the cauſe had been tried by a common jury ʒ 


unleſs the judge before whom the cauſe is tried imme- 


diately after the trial certify in open court under his 
hand upon the back of the record, that the ſame was a 


cauſe proper to be tricd by a ſpecial jury. 
&cd, 2. No perſon who ſerves upon any jury appointed 


| bythe authority of the ſaid acts, ſhall take for ſerving on 


ſuch jury more than the ſum which the judge who tries 


the iffue thinks reaſonable, not excecding 1 /. 15. except 


in cauſes wliercin a view is directed. 
Sed. 4. To prevent delays, where a is party 
challenges to the array for want of a knight being — 


turned on the panel, no challenge ſhall be taken to any 
panel of jurors, for want of a knight's being 


returned in 
ſuch panel, nor an array quaſhed by reaſon of any ſuch 


challenge. 


Stat. 29 Geo. 2. cap. 19. ſed. 1. E perſon dul 
impanelled and ſummoned * 4 4 jury 2. 


trial of any cauſe to be tried in any court of record within 
the city of London, or in any other city or town corpo- 


rate, liberties or franchiſes within England, who ſhall 
not appear and ſerve on ſuch jury (after being called three 
times, and on proof on oath of the perſun ſo making 
default, having been duly ſummoned) ſhall forfeit for 
every ſuch default, ſuch fine not exceeding 40 5. nor lets 
than 20 s. as the judge of the reſpeQive court wherein 
ſuch default is made ſhall impoſe, unleſs ſome juſt cauſe 
for ſuch de faulter's abſence be made appear by oath or 


aſſidavit to the ſatisfaction of the judge. 


$-8. 2. If any perſon on whom any fine is impoſed 


in purluance of this a&, refuſe to pay the ſame to the 


perſon autizorized by the judge to receive the fame, it 
(hall be lawful for the judge who impoſcd ſuch fine, by 
warrant under his hand and ſeal, to cauſe ſuch fine to be 


| levied by diſtrets and ſale of the goods of the perſon on 


whom tuch fine was impoſed, and the overplus, if any, 
after payment ct ſuch fine and the charges of ſuch diſtreſs 
and tale, ſhall be renured to the perſon whoſe goods were 


ſo diſtraincd and lold. 


Sect. 3. Every fine impoſed in purſuance of this act, 
ſhall be paid by the perlon who receives or levies the 


fame, to the proper officer of the city or town corporate, 


liberty or franchiſe, in which the court was holden; to 
be applied to ſuch uſcs, as iſſues ſet on jurors, or other 
fines ict in courts within ſuch ciiy, Sc. are by charter, 
preſcription, or uſage applicable. 

Se. 4. If any action be brought for any thing done 
in purſuance of this act, ſuch ſuit hall be brought within 
fix calendar months next after the matter complained of 
is committed ; and the defendant may plead the general 
iſſue ; and it a verdict be fund for the defendant, &c. 
the detendant tha!l recuve; Juullle cults. 


40 2 Who 
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2. Who are exempted from ſerving on jurits. 


It ſeems to be agreed, that all perſons whoſe atten- 
dance is required in the ſuperior courts of juſtice, ſuch 
as ſcrjeants at law, counſellors, attornies and other of - 
ficers of the courts, are ſo far privileged as not to be 
ſummoned on juries ; all peers of the realm are exclu- 
ded, as not coming within the qualifications mentioned 
in the writ, v:2. Ad faciendum quand jurat patrie ; for 
they are not pares patriæ, but pares of an higher rank; 
and therefore it is clearly agreed, that if a peer be re- 
turned on a jury, and bring a writ of privilege, be ſhall 
be diſcharged ; alſo it ſeems to be the better opinion, 
that even without ſuch writ he may challenge himſelf, 
or be challenged by either party. Dyer 314. Moor 167. 
2 Ral. Abr. 646. Co. Lit. 157. 9. Co, 49. 6 Co. 53. 
1 ne 153. 


ut members of the houſe of commons ſeem not to 


have any privilege to be exempt from ſerving on juries; 
yet in the caſe of Sir Edward Bainton, who being return- 
ed on a jury in B. R. the court would not force him to 


be ſworn againſt his will, he being a parliament-man, | 


and the parliament then fitting. Paſch. 17 Car. 2. Sir 
Edward Bainton's caſe. | 

Tenants in ancient demeſne are not to be impanelled 
to appear at J/eftminſley, or elſewhere in any other court, 
upon any inqueſt or trial of any cauſe. 4 Inff. 269. 

It ſeems agreed, that the King by his grant or charter 
may exempt one, two or more 1 ſerving on juries; 
but he cannot exempt a whole county or hundred, be- 
cauſe in ſuch caſe there would be a failure of juſtice; al- 
fo it ſeems that ſuch exemption does not extend to ju- 
rors retu: ned into the King's Beach, unleſs there be ex 
preſs words including that court; alſo by the better opi- 
nion, the ſheriff cannot return ſuch privilege of exemp- 
tion, but each particular juror muſt come in, and de- 
__ 1 Sid. 127, 243. Razm. 113. Hard. 389, 

c. | 

By the ſtatute of IYeſim. 2. cap. 38. it is expreſsly 
provided, that neither old men above the age of ſeventy 
years, nor perſons perpetually fick, nor thoſe who are 
infirm at the time of their ſummons, nor thoſe who do 
not reſide in the county, ſhall be put in juries or in the 
leſſer aſſizes: In the conſtruction of which it hath been 
held, that though fuch perſons may ſue out a writ of pri- 
vilege for their diſcharge, grounded on this ſtatute, yet 
if they be actually returned, and appear, they can neither 
be challenged by the party, nor excuſe themſelves from 
not ſerving, if there be not a ſufficient number without 
them. 2 Inf. 446. F. N. B. 165. | 

Clerks or perſons in holy orders, coroners, miniſters of 
the foreſt, officers of the army, and other officers and 
miniſters belonging to the King, are exempt from ſerving 


on ou: Dalt. Sher. 121. Trials per Pais 86. 


y the 6 IF. z. cap. 4. Every perſon uſing and | 


exerciſing the art of an apothecary in the city of Lon- 
don, or within ſeven miles thereof being free of the ſo- 
ciety of apothecaries in the ſaid city, and who ſhall have 
been duly examined and approved, Cc. for ſo long time 
zs he ſhall exerciſe the ſaid myſtery, and no longer, ſhall 
be ext mpied from ſerving on any jury or inqueſt ; and 
other per {ons exerciſing the {aid art of an apothecary in 
any other parts of this kingdom, who have ſerved as ap- 
prentices ſeven years, according to the ſtatute 5 Elia. 
ſhall likewiſe be exempted from ſerving on juries for fo 
long time as they ſhall uſe and exerciſe the faid art, un- 
leſs ſuch perſon voluntarily conſent on ſerve.” 

By the 7 & 8 I. 3. cap. 21. all regiſtered ſeamen are 
_ exempted from ſerving on juries. | 


By the 7 & 8 V. 3. cap. 34. it is enacted, That no 


quaker, or reputed quaker, ſhall ſerve on jurics. 


3. Of the ſeveral kinds of juries, and jury fpraceſs ; and 
manner of compelling a jury to af pear. | 


Juries are diſtinguiſſ. ed into grand and petit juries; 
the grand jury may conſiſt of thirteen, or any greater 


— 


able 


| 
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number; for theſe being the grand inquiſitors of the 


county, every indictment and preſentment by them muſt 
be found by twelve at leaſt; but it is not neceſſary that 
all > that number ſhould concur in ſuch preientment 
or indictment. Cro. Eliz. 6 Inſt. 30. 2 Inft, 387. 
2 Hal. Hiſt. P. C. 154. * Ps hu 
Upon the ſummons of any ſeſſions of the peace, and 
in caſes of commiſſions cf oyer and terminer and gaol- 
delivery, there goes out a precept either in the name of 
the King, or of two or more juſtices, directed to the 
ſheriff, upon which he is to return twenty-tour or more 
out of the whole county, namely, a conſiderable number 


out of every hundred, out of which the grand inqueſt at 


the ſeſſions of the peace, oyer and terminer, or gaol-de- 
livery are taken, and ſworn ad inquirendum gprs domino 
rege & corpore comitatus. 2 Hal. Hiſt. P. C. 1-4. 

Thoſe returned to ſerve on the grand jury must be 
probi & legales homines, and ought to be ct tlie fame 
county where the crime was committed; and thereiore 
it is a good exception at Common law to one returned on 
a grand jury, that he is an alien or villain, or that he is 
outlawed for a crime, or that he was not returned by 
the proper officer, or that he was returned at tic inftance 
of the proſecutor ; but theſe exceptions muſt be taken 


| before the indictment found. Cra. Ez. 654. 3 1. 


30. 12 Ca. 99. 2 Rel. Rep. 82. 2 Hal. Hift. J. C. 
1545: F 

It 7 laid down by my Lord Chief Juſtice Hale, that 
at Common law every perſon returned on the grand jury 
ought to be a freehoſder at leaſt, and that the ſtatute 2 
Hen. 5. cap. 3. that requires jurors that paſs upon the 
trial of a man's life to have 40 s. per ann. treehold, hath 
been the meaſure by which the freehold of grand jury- 


men hath heen meaſured in precepts of ſummons ot ſeſ- 


-= Hale Hift. P. C. 155. but for this vide 2 Hawk. 
C. 216. | 

Alſo by ſeveral acts of parliament it is provided, That 
thoſe who ſerve on the grand jury be ſuch as are duly 
qualified. See the firſt drvifion, and particularly the acts 


11 Hen. 4. cap. 9. and 3 H. 8. cap. 12. 


In the conſtruQtion of the ſaid ad 11 Hen. 4. cap. 9. 


the following points have been reſolved. 


That if a perſon not returned on a grand jury procure 
his name to be read among thoſe that are returned, 
whereupon he is ſworn, &c. he may be indicted for a 
contempt of this ſtatute. 12 Co. 99. 3 Inst. 33. 

That indiAments before juſtices of the peace are clear- 
ly within this ſtatute. 12 Ce. 98. 3 Inf. 33. Cre. 
Car. 134- | | 

That a perſon arraigned on an indictment taken con- 
trary to the ſtatute, may plead ſuch matter in avoidance 
of the indiQment, and alſo plead over to the felony. 
3 Inſt. 34. Cre. Car. 134. 1 Jenes 198. 

That he who is outlawed on an indictment without 
any trial, may clearly ſhew in avoidance of ſuch out- 
lawry, that the indictment was taken contrary to the 
ſtatute ; but the court needs not admit of the piea of the 
outlawry of an indictor in avoidance of any ſuch indict- 


ment, unleſs he who pleads it have the record ready, un- 


leſs it be an unlawry of the fame court wherein the in- 
dictment is depending; in which caſe it is ſaid, that any 
one as amicus curiæ may inform the court of it; alſo it 


| ſeems the better opinion, that no exception againſt an in- 


dictor is allowable, unleſs the party takes it before trial. 
3 Injt. 34. Cro. Car. 147. 

That if any one of the grand jury who find an indict- 
ment, be within any of the exceptions in the ſtatute, he 
vitiates the whole, though never ſo many unexception- 
perſons joined with him in finding it. 11 H. 4. 41. 
pl. 8. S. P. C. 88. 3 Inſt. 33. 

That if a priſoner indicted of felony offer to take any 
ſuch exceptions, he ſhall, upon his prayer, have counſel 
aſſigned him for his aſſiſtance. Crs. Car. 134, 147. 1 
Jones 198. | 

This ſaid act 3 [Ten. 8. c. 12. extends not only to panels 
of grand inqueſts returned, but to all panels of the petty 
jury, commonly called the petty jury of life and dea h, 
which may be reformed by the juſtices according to inis 

act; 
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act; and the fheriff is bound to return the panel fo fe- 
formed. 2 Hal. Zlift. P. C. 156, 265. | 

It hath been hulden, that this ſtatute doth not take 
away the force of 11 H. 4. as to any point uf etem both 
may conſiſt together; and therefore if any ind. Qor be 
outlawed, or tetuened at the nomination of any perſon, 
contrary to 11 H. g. except of the juſtices authorized 
as above-mentioned to reform the panel, the indictment 
may be avoided in the ſame manner as before. 3 It. 

„ 2 Hawk. P. C. 219. 

The grand jury, as lia been already obſerved, muſt 
conſiſt of tweſve at leaſt, the petty jury of twelve, and 
can be neither more nor leis; but it is ſaid, that particu- 
Jar inqueſts may conſiſt of a more or leis number than 
twelve. Trials per Pais 80. F. NM. B. 107. Finch of 
Law 400, 484. A writ of inquiry of watte by thuteen 
was holden good. Cr9. Car. 414. 3 

But on a writ of error a judgment out of an inferior 
court was revered, becauſe being by default, the inquiry 
of damages was only by two jurors; and though a cul- 
tom was alleged to warrant it, yet it was re folved, that 
there could not be ſeis than twelve, though the writ of 
inquiry faith only per ſacramentum pr 5borum & leg ulium 
hoamivem, and not ducd-cim as in a venire. 2 Vent. 11 3 

Alſo it hath been frequently held, that a cuſtom in an 
interior court to tty by fix jurors is void; and that the? 
ſuch cuſtom is uſed in /Fales, vet that ts by force of the 
ftatut: 34 Hen. 8. which appoints Hat ſuch trials may 
be by fix only where the cuitom am been 10, Uro. 
Car. 259. 1 Sid. 233. 1 Keb. 326. 

The firſt proceſs tor convening the jury is the venire 
facias which muſt be awar”- the roll, aud thereupon 
in the Commor + there ue the habees cor pra and 
diſtrir s prrat 4, bu in the King's Bench and Exche- 
quer ati. r ine venire, they piocetd on tue di/zringas ; tor 
the verire being in the nature of a ſummons, it the jury 
did not appear thereon in thoſe courts in which the King 
has a more immediate concern, they proceed on the 
ſtrongeſt proceſs, viz. the difiringas. Trials per Pois 64. 

If all the jury did not attend on the habeas corpora or 
difliringas, which was to bring them into court, there 
was an undecim, decem, or als tales, according as the 
number was deficient, to force others to the King's court 
to try the iſſue; this was without a new ſummons or 
venire, hecauſe it was ſuppoſed that the firſt babeas car- 


| fra and diſtringas had given notice to the vicinity that 


they ought to: Har; and therefore the ſupple ment of a 
jur; »cre forced in without a particular ſummons to 
them. But if the whicle jury be chal.enged off, then a 
new venire facias, ard it none of the jury appear, then 
a diſtringas jrratores ſhall ilſue, and no tales. 2 Hal. 
Hil. P. C. 255; | 

Jurors being duly ſerved with procets are compellable 
to appear; and therctore where more than one appear, 
but not enough to take the inqueſt, but ſome of the 
others come within view, cr into the town where the 
court i» holden, but re<tule to come into court; in theſe 
caies the court may order thoſe who appear to inquire of 
the ycarly value of ſuch defaulters lands; which being 
done, the court may either ſummon them to appear, on 
pain of the ſum tound, or fume leffer ſum, or may fine 
them in like ſum without more ado; but ſuch juror 
ſhall only loſe his iſſues, and not the yearly value of his 
lands, unic's the party pray it; but one who makes de- 
fault atter appearance is liable to ſuch forteiture without 
any prayer; yet the court in diſcretion will ſometimes 
only impoſe a ſmall fine; alſo a juror wlio comes not 
to tuwn where the court is holden, ſl.a!l only loſe his 
illues, or be amerced, but not fined; and its laid, that 
a juror is not amerceable at all at the return of the firſt 
venire, except befote juſtices of ayer and terminer. 2 


Haws, P. C. 146. and ſeveral authorities there cited. 
Trials per Pais 200. | | 

See the flat. 27 Fliz. c. 6. ſeQt 2. and 3 Geo. 2. c. 25. 
ſect. 13. in the firſt diviſian of this title. 


| 


| 
| 


9 Co. 118. b. : 
| Juſtices in eyre, or of gaol-delivery, may order a jury 
to be returned immediately for the trial of a priſoner 3 


Co. Car. 223. 


4. Fy whim the jury praciſſis are la be executed, and 
the jury convened ; in whit tre? fue procefſes are returns 


alle, and what number 12 be rclurned. 


The ſheriff is the proper oſſicer by whom the jury 


| proceſs is to be executed, unleſs he be partial, that is, 


luch a one, as from his conſanguinity or affinity, his 
being under the power of either party, &c. cannot be pre- 
ſumed to be an indifferent perion, as every officer who 
hath any way to do with the adminiſtration of juſtice 
ought to be; and in every ſuch caſe the proceſs ſhall be 
dire cted to the coroners, it th: y are impartial, or to thoſe 
of them who are fo, in caſe ſome of them he under the 
aforementioned prejudices ; and in caſe all-the coruners 
are partial or not indifferent, then the venire ſhall be 
dire ce d to two clizors named by the court, and againit 
whom, for that tcaſon, no challenge can be taken. Co. 
Lit. 158. 4. Bro. Challenge 153. . 

When proceſs is once warded to the coroners, Cc. 
for tle ſheriff's actual par tiality, the entry is vicecomes ſe 
non intromittat, and in ſuch cale proceſs thall not attes- 
Waris be awarded to any new ſheriff, but where it was 


awarded to the coroners tor that the ſneriff is tenant, Sc. 


it may be awarded to a new ſheriff. Co. Lit. 158. 
2 Roll. Ahr. C50. 

So if a venire facts is awarded to the coroner for par- 
tiality in the ſherift, and afterwards a tales is awarded, 
which is returned by the meriff, this has been held error. 
Cre. Eliz. 574. Morgan v. He; and ſee Cra. Eliz. 586. 

See the flatute 3 Geo. 2. c. 25. ſect. 1—6. in the firſt 
diviſion of this title. | 

Proceſs againft jurors may be returnable 1 
into the King's Bench for the trial of an indiAmene 
found in the county where it fits, whether for a crime in 
ſuch county, or for a treaſon beyond ſea; but for the 
trial of an indiQment removed by a certiarari from 2 
different county, there mult be fifteen days between the 
teſte and return of every proceſs. 2 Roll. Abr. 626. 
2 Inft. 568. 2 Hawk. F. C. 406. 


alſo it hath been adjudged, that juſtices of eyer and ter- 
miner, or of the peace, might tor the trial of an iſſue 
joined before them, award a venire returnable the fame 
day on which the party is arraigned ; but it is ſaid, that 
there are ſtrong authorities to the contrary, unleſs the 
priſoner content, or the crime amount to felony. 2 
Hawk. P. C. 406. and ſeveral authorities there cited. 

A venire before juſtices of yer and terminer, returnable 
at a day certain, is erroneous, unleſs the ſeſſious appear 
to be adjourned to the ſame day, becauſe other iſe it 


ſhall not be intended that their commiſſion continued fo 


long; but ſuch venire may be returnable at the next aſ- 
ſizes, and there tried by virtue of 1 Ed. 6. cap. 7. 2 Hal. 
Hift. P. C. 261. 2 Haut. P. C. 406. 

See the flat. 5 & 8 Will. 3. c. 32. in the firſt diuiſian 
of this title. | 

Altho' by the words of the writ of venire facias the 
ſheriff is only to return twelve, yet by an ancient courſe 
he was obliged to return twenty-four ; and this, ſays 
my Lord Coke, is for expedition of juſtice; for if 12 
ſhould only be returned, no man thould have a full jury 


appear or to be {worn in reſpect of challenges without 


tales, which would be a great delay of trials. Co. Lit. 


155. 4. 2 

= tho? the ſheriff return a leſſer number, as where 
the theriff return only 23, and a ſufficient number ap- 
pear, and try the iſſue, this will be aided by the ſtatute 
of Jeofails as a miſteturn. 5 C. 36. Cra. Eli. 587. 


The precept that iſſues before a ſeſſions of gaol-deli- 
very, oyer and terminer, and of the peace, is to return 
24, and commonly the ſheriff returns upon that precept 
48. 2 Hul. Hiſt. P. C. 263. 

But the award or precept to try the priſoner after he 
hath pleaded, is only venire factas 12, and 24 are returned 
by the ſheriff on that panel. 2 Hal. Hiſt. P. C. 263. 


At 


10 


At Common law in civil cavſes, it ſeems the ſerif ; rial capacity, as perſons boun(] to attend the court, to do 
might have returned above 2: it he pleaſed ; and there- the buſineſs for which they are returned till they are diſ- 


tere bythe frat! of n 2. c. 28. it is recited, that 
where nne ſhetiſfs were used to ſummon an unreaſon- 
able multitude ot irs, to the grievance of the people, 
it is ordained, mat from thenceiorth in one aſſige no 


more ſhall be returned than 24, Gadd. 370. 1 Keb. 310. 


See the flut. 3 Geo. 2. c. 25, ſect. 8. in the firft diviſton 


of this title. 


5 In wat caſes, and in what manner fpecicl juries are 
adpainie ”. 


$xccial juries are appointed on motion and application 


to ue court tor that purpole, on which, if the court 


think it reatonable, the ſheriif is to aitend the ſecondary 
or maſter with his book voi frecholders, who, in the pe- 
lenre ot the attornics on both ſires, names 48 free helders, 
and then cach party ſtrikes out twelve, by one at a time, 


the plaintiff or his attorney beginning firſt, and the te- | 


maining 2.4 are returned by the ſecondary, as the jury, 
to try the cauſe. 2 Lil. Regiſt. 123. That the court 
may order a jury of merchants if they think convenient. 
2 Lil. Regiſt. 122. 

It the rule was entered into by conſent, it is ſaid to 
be a conten: pt in the attorney not to be preſent; but to 
remedy any inconvemency from hence, a rule was made, 
that when a mattcr is to ſtrike a jury, viz. forty-cight 
out of the frecholders book, he ſhall give notice to the 
attornies of both fides to be preſent ; and if the one comes, 
ard the her does not, hc that appears ſhall, according 
to the arcient courſe, ſtrike out twelve, and the maſler 
fall ſtrike cut cther twelve for him that is abſent. 2 
Lil. Kegift. 127. 1 Salk, 405. | 

And it is faid, that it by rule of court the maſter is 
ord-red to ſtrike a jury, in caſe it be not expreſſed in 
ſuch rule that the maſter ſhall ſtrike 48, and each of the 
parties ſhall ſtrike out twelve, the maſter is to ſtrike 24, 
and the parties have no liberty to ſtrike out any. 1 
Salk 405. 


It is faid, that a ſpecial jury may be granted to try a 


cauſe at bar without the conſent of the parties, but never 
at niſs prius, unleſs for good cauſe ſhewn. 1 Mad. Ca. 
Law and Equity 248. | 

Alſo it is laid, to be contrary to the courſe of the court 
of B. R. in capital caſes, to order the clerk of the crown 


to ſtrike a ſpecial jury, as is done by the ſecondary in 


civil cauſes upon trials at bar. 2 Jon. 222. 

See the ſtatuie 3 Geo. 2. c 25. ſc. 1 5. and 24 & 
29 Geo. 2. in the firft div. ſion of this title. 

A rule was made for a ſpecial jury, which was entered 

into by conſent ; and aſterwards when the parties attended 
the maſtcr, the defendant ſtruck out ſome hundredors, 
and at the trial challenged the array for want of hun- 
dredors, which the judge of aſſiſe allowed a good chal- 
lenge ; and this was held ſuch a breach and contempt of 
tie rule, for which an attachment was granted. 1 Mad. 
Ca. Lato and Eg. 245. Tre Kung v. Burridge. 
But where in the trial of a 2 werrants, the defendant 
challenged the array of a ſpecial jury, that had been 
{truck at his requeſt, for partiality in tlie ſheriff; and an 
attachment being moved for, and the caſe next above 
rclicd on, it was denied; and ſaid per curiam, I hat the 
attachment in the caſe ſupra was granted by reaſon of 
the abuic of the rule; but here the only foundation is 
the jury's being ſo ſtruck at his requeſt, whicli is not alone 
ſufficient ; for he had a right to challenge the array on 
the proceſo's being directed to a wrong officer ; and the 
rule might have been fulfilled anothcr way, viz. as the 
ſheriff was partial, a proper entry might have been made, 
and proceſs directed to the coroner. The King v. Fohn- 
fon. Mich. 8 Geo. 2. in B. R. 


6. For what miſdemear:5rs jurors are puniſhable. 
In what caſes jurics are puniſhable by attaint, ſee 


AtTTAixT. And as tothe cafes where they are otherwiſe 
puniſhable, we mult conſider jurors either in a miniſte- 


to be tried. 


FP. C. 30g. 
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te. 


— 
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charged; cr in a judicial capacity, as judges ot the fact 
In the former capacity they are ſiable to be 
puniſhed in ſeveral inſtances; as for refuſing to appear, 


_ withdrawing themſelves before they are ſworn, or rety- 
ſing to be ſworn ; for which every court of record may, 
of common right, impoſe ſuch a reaſonable fine on any 


one returned on a grand or petit jury, as ſhall ſeem con- 
venient. 8 C9. 38. 6b. 41. a. 2 Inft. 242. 2 Hl. Ht. 


So it after they are ſworn they refuſe to give any ver- 


dict at all. Ney 49. 3 Bulf. 173. Vaugb. 152. 


So if they endeavour to impole upon the court; a3 
where a petit jury offer a verdict to the court as agreed 


by their whole number, where in truth forme ot m 


have not agreed to it, or where they gr upon two 


| verdicts; and firſt, to offer one oi them to the count, 


and fo ſtard to it, if the court ſhall expreſs ro diſſatu- 
faction to it; but it the court hall diilike it, hen 10 gie 
the other. 1 NI. Abr. 219. Cre. Liz. 779. 1 Hawk. 
P. C. 146. 2 Hal. Hi. J. C. 30g. S. P. and that in 
ſuch cafe they ſhall be {ined cverv ore a-part. 

So for miſhehaving themſelves atier their departure 
from the bar; where they do not all kcep t geteert they 


have given their verdict; or where any of them Carty 


any thing eatable with them in their pockets, or eat or 
drink, or otherwiſe retreſh themſchecs, without leave 
from the court, betore they have yen their vervict, the! 
they were agreed o., it, and were allo all the time in the 
cuſtody of the bailiff appointed to take care of them. 
Dyer 78. pl. 41. 218. pl. 4. Cro. fac. 21. Jing. 21. 


2 Hawk. F. C. 146. 


Alſo where a jury, af:icr they departed frem the bar, 


being late on Saturday night, {cparated and went every. 


one to his own houte without giving a privy verdict, or 
without conſulting upon the evidence, and gave a vi: dict 


according to the direction of the court; but tor this miſ- 


demeanor they were fined each forty ſhillings, and a new 
trial granted; and herein the Chief Juſtice ſaid, that by 


| fuch trial both parties may be prejudiced ; for the jurors 


going at large without conſulting together, may well 
forget the evidence; and it is the right of the King's ſub- 
jects to have their iſſues determined when the evidence is 


| freſh in the memory of the jurors; and the ſuffering the 


jurors to go to their houſes after a privy verdict is only 
by connivance, but by the ſtrict rules of law ought not 
to be ſuffered. Paſch. 27. Car. 2. in B. R. 

Alſo where the jury have been divided or in doubt 
about the evidence, and have agreed to determine the 
matter by throwing croſs or pile, Oc. and to give their 
verdict as the chance happens; this has been held ſuch a 


miſdemeanor for which they have been ordered to attend, 
and for which they are puniſhable, and for which a new 


trial will be granted on the common rule of juratores 


male ſe geſſerunt. 2 Lev. 140, 205. 2 Jon. 83. 3 


Keb. 803. | 

Jurors are puniſhable for ſending for or receiving in- 
ſtructions from either of the parties concerning the mat- 
ter in queſtion. 2 Hawk. P. C. 147. = 

So it a juryman have a piece ot evidence in his pocket, 
and after the jury ſworn and gone together he ſheweth it 
to them, this is a miſdemeanor fine able in the jury; but 
it avoids not the verdict, tho' the caſe appear upon ex- 
amination. Cr. Eliz. 616. 2 Hal. Hift. P. C. 306. 

As to the puniſhment of jurors in their judicial capaci- 


ty, there are ſeveral inſtances where jurors acquitting great 


and notorious offenders, contrary to clear and manifeſt 


evidence, that contrary to the judge's directions, having 
| been puniſhed in the Star-Chamber, and have alſo, not 
only in the King's Bench, but alſo by juſtices of oyer and 


terminer and gaol-delivery, been fined and impriſoned, 
and bound over to their good behaviour; but theſe me- 
thods were thought to be contrary to the opinions in the 
old books, and contrary to the general reaſon of the law; 
and being fully conſidered in HBuſbel's caſe, it was there 


| ſettled, and bath been ever ſince agreed to, that jurors 
| ate no way puniſhable, except by attaint, ſor giving a 


verdict 
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verdic contrary to a judge's direQions, and againſt what 
may ſcem to others clear and manifeſt evidence, for that 
they are the proper judges of the fact to be tried, and 
may be reaſonably influenced by matters known only to 


' themſelves, as their own perſonal knowledge of the fact, 
or of the credit of the witneſs, or of the parties. 2 


Hawh. P. C. 147-8. and ſeveral authorities there cited. 
Vaugh. 14% 2 Fon. 16, 17. 
2 — 3 Lord Hale ſeems to agree, and ſhews 
the unreaſonableneſs of puniſhing a jury for going con- 
to the direction of the court in matters of law, be- 
— it is impoſſible any matter of law could come in 
queſtion till the matter of fact were ſettled and ſtated 
and agreed by the jury, and of ſuch matter of fact they 
were the only competent judges ; alſo, he ſays, it were 
the moſt unhappy caſe that could be to the judge, if he, 
at his peril, muſt take upon him the guilt or innocence 
of the priſoner ; and if the judge's opinion mult rule the 
matter of fact, the trial by a jury would be uſeleſs. 2 
Hal. Hifi. P. C. 160, 161, 211, Oe. | 
But he ſeems to admit, that the long uſe of fining ju- 
rors in the King's Bench in criminal cauſes, may give 
poſſibly a juriſdiQtion to fine in theſe caſes ; yet that it can 
by no means be extended to other courts of ſeſſions, of 
gaol-delivery, eyer and ter miner, or of the peace, ot other 
inferior juriſdictions. 2 Hel. Hift. P. C. 313. 
Alſo by Hawkins, if it ſha!l plainly appear in any 
caſe, that jurors are perfectly ſatisfied of the truth of a 


fa, whereupon they declare to the court, that they find | 


it in ſuch a particular manner; and the court directiy 
tell them, that upon the fact ſo found, as they have 
agreed it to be, the ent of the law is ſuch or ſuch, 
yet they obſtinately inſiſt upon a verdict contrary to ſuch 
direction; it ſeems agreeable to the general reaſon of 
the law, that the jurors are finable by the court in ſuch 
a caſe, unleſs an attaint lies againſt them; for otherwiſe 
they would not be puniſhable for ſo palpable a partiality 
in taking upon them to judge of matters of law, which 
they haie nothing to do with, and are preſumed to be 


ignorant of, contrary to the expreſs direction of one, who 


by the law is appointed to direct them in ſuch matters, 


and is to be preſumed of ability to do it. 2 Hawk, P. C. 


148. for which is cited 2 15, 16. Vaugh. 144- 
— 363. and ſee Kel. _— 5 , 
Alſo if a judge, for the beiter direction and informa- 
tion of a jury, ſhall aſk them their opinions concerning 
ſuch a particular fad, and they ſhall refuſe to antwer him, 
and obſtinately infilt to deliver in their verdict, as they 


think fit, contrary to his direQtion, it ſeems queſtionable, 


whether they may not be fined in ſuch caſe allo, unleſs 
an attaint lie againſt them; for that it is the duty of jurors 


to take the advice and information of the court, in order 


to be governed by it, as far as ſhall be conſiſtent with 
their conſciences. 2 Hawk. P. C. 149. 

For mare learning on this ſul ject, ſee 3 Bac. Abr. tit. 
Juries, and 21 Vin. Abr. tie. Trial. 


Js ACCRESCENDL, Is the right of ſurvivorſhip | 
between jointenants. Lit. ſe. 280. Co. Lit. 180. 


See JoINT-TENANTS. 
JUS ANGLORUM. The laws and cuſtoms of the 
Weft-Saxans, in the time of the heptarchy, by which the 
eople were for a long time governed, and which were pre- 
Ferre to all others, were termed us Anglorum. Fac. 
JUS CORONAE, The tight of the Crown is part of 
the laws of England; and differs in many things trom the 
general law, relating to the ſubjeQ, ſee Co. on Lite. fol. 


15. l. 
"JUS CURIALITATIS ANGLIAE. See Cox rs r 

or ENGLAND. | 

JUS DUPLICATUM, Is where a man bath the poſ- 
ſeſſion as well as a propriety of any thing. Brag. lib. 4. 
tract. 4. c. 4. 

JUS GENTIUM, Is the law by which ſociety in ge- 

governed. Selden. | 


JUS HAEREDITATIS, The right of inheritance. 
Sce Hein. 
JUS PATRONATUS, Is the right of preſenting a 
c!-1k to a benefice. Corel, edit. 1727. 
Jus fatronatus is not within the ſtatute of limitations. 
1 A. ſe. 2. c. 5. Sce QUARE IMPEDIT. 
0 l. Ne 98. * 


19 35 
USTA, A liquid meaſure. Mon. Ang. vel. 1. 5 149 
30878 (Fr. jouſte, i. e. decurſus, — fans.) Woes 


faclura⸗ Pes, 2 non fo + „ aduenturas 
querant, juſtas faciant arma præſumaat 

| licentia Regis. Paſ. 29. Edw. 1. Eier 101. See 

Tou a Nau T. And it differed from tournament as 
ſterier doth from genus; becauſe tournaments were all 

lorts of military contentions, and conſiſted of many men 
in troops : but jofts were uſually between two men, and 

no more. „ edit. 1727. 

JUSTICE, The virtue by which we give to every 
man what is his due. Tohnſ. Locke. Juſtice and right 
| ſhall not be fold, denied or delayed. M. C. g. H 3.c. 29. 

Right ſhall be done to all without reſpect, Se. Mm. 1. 
3 Ed. 1.c. 1. Shall not be delayed for anv command 
under tie Great Seal, &fc. 2 Ed. 3. c. 8. 14 Ed. 3. 
. 1. c. 14. 11 Ruff. 2. c. 10. 
| JUSTICE, (Fufticiorizs, Signifies him that is de- 

puted by the King to do right by way of judgment; the 
teaſon why he is called Juſtice and not Fudge is, becanſe in 

ancient times the Latin word for him was Fafticia, and 
not ctarius, as appeareth by Glanvile, lib. 2. cap. 6. 
| and Roger Hoveden, part. poſter. ſuor. Annal. fol. 413. 

Another reaſon why they are called Jufficiarii, and not 
| Fudiees, is becauſe they have their authority by deputa- 
| tion, delegates to the King, and not jure magi/fratus, and 
| therefore cannot depute others in their ſtead, the juffice of 
| the foreſt only excepted, who hath that liberty eſpecially 
| given bim by 32 H 8. c. 35. for the Chancellor, Mar- 
nal, Admiral, and ſuch like, are not called Fuficiarii, 

but Judices : Of theſe jaftices there are divers forts in 
England ; of the manner of whoſe creation with other 
c. 51. Theſe in Magna 

1. 


ESE 
71 c. 12. and other are called 

ce, or Chief Juſlice of the s Bench, (Capi- 
talis Fuftitia, wel 1 i, vel ad pla- 
cita coram Rege tenenda, ) Is a lord by his office while he 
enjoys it, and the chief of the reſt ; his office eſpecially 
is io hear and determine all pleas of the Crown, viz. 
ſuch as concern offences committed againſt the crown, 
dignity, and peace of the King; as treaſons, felonies, 
mayhems, and fuch like; which you may read in Brac- 
ton, lib. 3. tract. 2 per totum; and in Staundf. Pl. Cor. 
from the firſt to the 31ſt chapter of the firſt book. He 
_ alfo, with his affiſtants, heareth all perſonal actions, and 
real alſo, if they be incident to his juriſdiction. See 
| Cramp. Jur. fel. 67. Of this court, Bratton, lib. 3. 
cap. 7. num. 2. faith thus, Flacita vero civilia in rem & 
| fer fonam in curia Domini Regis terminanda coram diverſit 
juſliciaris terminantur; & illarum curiarum babct unam 
| Propriam, ſicut Aulam Regiam, & juſticiarios capitales 
gui proprias cauſas Regis terminant & aliarum omnium per 
| querelam wel privilegium five libertatem; ut fi fat aliquis 

| gui implacitari nan debeat, nift coram Rage. 
Ot the ancient dignity of the Chief Juſtice, thus, 
| Liber Niger Fiſcalis, cap. 4. In ſcaccaria rejedet, imo & 


| præſidet primus in regno Capitalis, fſeilicet, Juſticia. In 


the time of King Fobn, and other ot our Kings, it often 
occurs in charters of privileges, Quod non ponatur reſpon- 
diere, niſi coram nobis vel Capitali Juſticia mfira. The 
| oath of the jaſtices, ſee in ſtat. 18. Ed. 3. flat. 4. and 
in Origines Turidiciales, a catalogue of all the Lords Chief 
Fuſtices of England. 

The Ch. Juſ. had 


formerly that power alone, which af- 


| terwards was diſtributcd to three other magiſtrates, 5. e. he 
lice of the Co 


| had the power of the Chief mmon Pleas, 

of the Chief Baron of the Excbeguer, and of the Maſ- 
ter of the Court of Wards. He uſually ſat in the King's 
palace, and they executed that office which was formerly 
performed per comitem palacii: He determined in that 
place all differences v hich happened between the barons 
and other great men of the kingdom, and likewiſe cauſes 
both criminal and civil between other men. And this 
he did till the ninth year of Henry III. or rather till the 


— — — 


17th of King Fobn, when, at the requeſt of the nobi- 
4 P | lity, 


JUS 

licy, the King granted that Communia placita non ſeque- 
rentur curiam ſuam, ſed in loco certo tenerentur. 

He had the prerogative to be vicegerent of the king- 
dom when any of our Kings went beyond ſea, and was 
. uſually choſen to this office out of the greateſt of the no- 
bility : But his power was firſt diminiſhed by Richard I. 
who made two other juſtices, and conſigned to each a 
diſtinct juriſdiction, wiz. to one the north parts of Eng- 
land, ana to the other the ſouth. And thus it continued 
till the beginning of the reign of Edward I. who redu- 
ced them to one court. And that wiſe King conſide- 
ring that ſome former Chief Fuſtices made uſe of their 
power in prejudice to his father and grandfather, did far- 
ther diminiſh their authority, both as to the dignity of 
their perſons, and extent of their juriſdictions; for no 
more were choſen out cf the nobility as formerly, but 
out of the common people, who were men of good 
morals, and ſkilful in the law. And now began the 
ſtudy of the Common law, and not before; and the 
Chief Fuſlice was no longer ſtiled Capitalis 22 
ticiar ius, but Capitalis 3 ad placita coram R 
tenenda, Cc. 


ice or Chief Fuſtice of the Common Pleas, hath al- 
ſo the title of 41 — be enjoys his office, and is 
called Dominus Fuſtic:arius communium placitorum, vel 
Dominus Fuſticiarius de Banco, who with his affiſtants 
did originally, and do yet, hear and determine all cauſes 
at the Common law, that is, civil cauſes, as well perſo- 
nal as real, between common pe - Wherefore it was 
called The Court of Commen Pleas, in diſtinction from 
the of the crown, or the King's pleas, which are 


ſpecial, and appertaining to him only. This court was c. 2. 


appointed to be in a ſettled place, and not as other 
courts, to follow or attend the King's court or palace, 
as appears by the ſtat. 9 Hen. 3. c. 11. Of its juriſdic- 
tion, ſee 4 Inflit. fol. 99. The Fuffice's oath, fee 18 


Ed. 3. fat. 4. 
in Banco |, omnes, fc. terminantes, Sc. 
JUSTICE OF THE FOREST, iciari 

Is alſo a Lord by his office, and hears and deter- 
mines all offences within the foreſt, committed aginſt vert 


or veniſon : Of theſe there are two, whereof one hath ju- 


riſdiction over all foreffs on this fide Trent, the other of 
all beyond it. The chief point of their juriſdiction con- 
ſiſteth upon the articles of the King's charter, called 
Charta de foreſta, made Anns 9 Hen. 3. concerning which 
ſee Camb. Brit. p. 214. See PROTOFORESTARIUS. The 
court where this juſtice fits and determines, is called The 
| Juftice-ſeat of the foreſt, held once every three years, as 

u ma in 
alſo called Juſtice in ezre of the foreſt; and is the only 
juſtice that may appoint a deputy, by the ſtatute of 33 
Hen. 8 c. 35. 

JUSTICE OF THE HUNDRED, (TFufticiarius 
Hundredi, ) Erat ipſe hundredi Dominus, ui & centurio 
tf centenarius, hundredique aldermannus appellatus ei. 
Preerat amnibus hundredi 
majuſculis, que in eiſdem finiri non potuerunt. Spelm. 

JUSTICEMENTS, from iuſticia, All things belong: 


teas or execution of juſtice or of juriſdiction. 


JUSTICES OF ASSISE, ( Fufficiarii ad capiendas af- | 


fiſas,) Are ſuch as were wont by ſpecial commiſſion to be 
ſent (as occaſion was offered) into this or that county, to 
take aſſiſes for the eaſe of the ſubjects; for whereas theſe 
actions paſs always by jury, ſo many men would not, 
without great d and charge, be brought up to 
London, and therefore juſtices for this purpoſe, by com- 
miſſion particularly authorized, were ſent down to them. 
For it ſeems, that the juſtices of the Common Pleas had 
no power to take afliſes till the ſtat. of 8 R. 2. cap. 2. 
for by that they were enabled to it, and to deliver gaols. 
And the juſtices of the King's Bench have by that ſtatute 
ſuch power affirmed unto them, as they had one hun- 
dred years before. Theſe commiſſions Ad capiendas aſſiſas, 
have of late years been ſettled and executed only in Lent, 
and the long vacation, when the juſtices, and other learned 
lawyers, may be at leifure to attend thoſe controverſics ; 
whereupon it alſo falls out, that the maticrs that were 


Thus Brafon, I. 3. c. 7. tells us, that | 
alii ; 


s Foreſl Laws, c. 24. He is | 


bargis, cognouitque de cauſis | 


ing 10 juſtice. Co. on Weſtm. 1. fel. 225. Alſo the ef- | 


] Us 
wont to be heard by more general commiſſions of ju/tice; 
in eyre, are heard all at one time with theſe 8, hk 
was not ſo of old; as appears by Bracton, lib. 3. cap. J. 
num. 2. — vow juſticiarios itinerantes de comitatu in 
comitatum, guandoque ad amnia placita; quandogus ad 
| dam ſpecialia, ficut aſſiſas, Efc. & ad ga — 
qrandogue ad unam vel duas & nun pluret. Ad by this 
| means the jufices of boch benches being fly 4c 


| counted the fitteſt of all others, and their athi?:4iis, were 
employed in theſe affairs. But no juſtice of either 
| bench, or any other, may be juffices of aſſiſe in his own 
county, Anno 8 R. 2. c. 2. and 33 Hen. 8. c. 24. And 
thoſe who now are called j»/tices aſſiſe, and twice 
| every year go the circuit, by two and two through all 
| England, diſpatch their ſeveral buſineſſes by ſeveral com- 
miſſions. Cromp. Fur. fol. 210. For they have one 
commiſhan to take aſſiſes, another to deliver gaols, an- 
other of ayer and terminer, Cc. That juſtices of afſiſes 
and juſfices in eyre did anciently differ, appeareth by 27 
| Eg. 3. cap. 5. And that juſtices of affiſe and juſtices of 
gal- delivery were divers, is evident by 4 Ed. 3. c. 3. 
The oath taken by the juſtices of aſſiſe is all one with 
that taken by the juſtices of the King's Bench. Old A- 
bridgment of Statutes, tit. Sacramentum Jufticiari 


Two juſtices ſworn to take affiſes, &c. three times a 
year, 13 Ed. 1. c. 30. 

(I aſſiſe, if laymen, ſhall deliver the gaols, 
27 I. ff. 1. c. 3. 
Juſtices of aſſiſe to be appointed to the ſeveral circuits, 
Se. de Fuſtic. Aſſign. incerti temp. 1 vol. 188. 4 K 3. 
. 
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2 
Aſſiſes, &c. ſhall be taken before the juſtices common - 
ly aſſigned, 2 Ed. 3. c. 2. | | 
| Shall make their circuits thrice in the year, 4 Ed. 3. 
4 2 | 
Shall inquire of maintainers, conſpirators and cham- 
| where they are juſtices, 4 Eg. 3. c. 11. 

Shall have commiſſion to inquire of miſdemeanors of 
. 2 K 3. c. 5. 20 N 5; 
C. 


Juſtices of cyer and terminer, gaol - delivery and aſſiſe 
ſhall be ſworn, 20 Ed. 3. c. 3. 
Shall hold their ſeſſioms in the county towns, 6 R. 2. 


4. & 

No man of the law ſhall be juſtice of afiſe or g2ol- 
delivery in his own county, 8 R. 2. c. 2. 13H. 4. c. 2. 
33 H. 8. c. 24. may act in the gaol-delivery, 12 Geo. 2. 


Co 27. 

a Juſtice of the Common Pleas ſhall be ap- 
| 1 the judges of aſſiſe, 8 R. 2. c. 2. 13 
H 4. e. 

Shall hold their ſeſſions where the chancellor, with the 
advice of the juſtices, ſhall appoint, 11 R. 2. c. 11. 

ds on the bench with them, 
2 K. 2. c. 3. 


May try indictments for counterfeiting money, Cc. 3 


4271. 
_ hold their ſeſſions for Cumberland and Carliſle, 
14 H. 6.c. 3. 
| 1 be made by none but the King, 27 H 8. c. 24. 
2. | 
They ſhall be attended by the bailifls, Fc. 27. H. 8. 
c. 24. ef. 7. | 
They ſhall proclaim the ſtatutes againſt ma:nter.arce, 
22 H. 8.c.9. 5. 
| The ſtatute 33 H. g. c. 24. that none ſhall b. jut ce 
| of aſſiſe in bis own country, not to extend to Lancaſter, 
33 H. 8. c. 24. felt 7. 
Juſtices of affiſe how to take affidavits in their circuit, 
29 Car. 2.c. 5. 
May hold the aſſiſes for Cornwall at other places be- 
ſides Launceſtan, 1 Geo. 1. c. 45. 
| Summer aſliſe to be held at Buckingham, 21 C-0. 2. 
c. 12. 
{ JUSTICES OF BOTH BENCHFS, Sat! de. de 
pleas commenced before other matters be arraigned, t. 


— c _ 


W:ſtm. 1. 3 Ed. 1. c. 46. 
The 


JU s 
The chancellor and juſtices of the King's Bench hall | 
follow the King, Art. ſuper Cart. 28 Ed. 1. ft. 3. c. 5. 
The judges oath, 18 Ed. 3. ft. 4. 


Of the immunity of judges from proſecutions, 31 El. 
3. F. 4. c. 17. 
SE: the n 6 8 R. 
2. c. 3. 9 K. 2. c. 1. 


The Chief Juſtice of the King's Bench not to be juſ- 
tice of affiſe, except in the county of Lancaſter, 13 H. 
c. 2. 7 
* For payment of the judges ſalaries, 10 H. 6. ff. 2. 
The court of King's Bench may remit priſoners to be 
tried in the country, 6 H. 8. c. 6. | 


JUSTICES IN EYRE (Fufticiarii itinerantes,) Are ſo | 


termed of the old French word erre, as (a grand erre, i. 
magnis itineribus,) proverbially ſpoken. Theſe in an- 
cient time, were ſent with commiſſion into divers coun- 
tries to hear ſuch cauſes eſpecially, as were termed pleas 
of the crown. And this was done for the eaſe of the 
ple, who muſt elſe have been hurried to the King's 
Bench. if the caſe were too high for the county-court : 
They d ffered from the juſtices of ozer and terminer, be- 
cauſe they (as we ſaid before] were ſent upon one or few 
ſpecial cauſes, and to one place; whereas the juſfices in 
eyre were ſent through the provinces and counties of the 
land, with more indefinite and general commiſſion, as 
appeareth by Bractin, lib. 3. c. 11, 12, 13. and Brit- 
ton, cap. 2. And again, becauſe tlie juffices of oyer and 
termin-r were ſent uncertainly upon any uproar, or other 
occaſion in the country; but theſe in cyre (as Mr. Grin 
ſets down in the Preface to his Reading, ) were ſent hut 
every ſeven years once; with whom agrees Horne in his 
Mirror of Juſtices, I. 2. c. Dueux poient etre aflours, &c. 
& I. 2. cap. Des peches criminals, Sc. al ſuit del Roy, Ec. 
And lib. 3. cap. De juſtices in eyre : Where he alſo de- 
clares what belongs to their office. But there is a book, 
 Intituled, Orig. Furidiciales, which ſays they went oftner. 
were inſtituted by King Henry the Second, as 
Camb. in his Brit. witneſſeth, pag. 104. and Hoveden 
par. foft. ſuor. Annal. fol. 1 1 3. hath of them theſe words, 
Fuſfticiarii itinerantes, conſtituti per Henricum ſecundum, 
E Regnum ſuum in ſex partes, per quarum ſingu- 
tres juſticiarios itinerantes conſlituit, &c. In ſome re- 
ſpe& they reſembled our juſtices of aſſiſe at preſent, tho? 
their authority and manner of proceeding much differ. 
Co. on Litt. fol. 293. Covell. 
Juſtices in eyre ſhall not amerce townſhips if enough 
come, 52 H. 3. c. 24 3 
common fine and amerciament of the county, 
ſhall - Ks before the juſtices, St. Weftm. 1. 3 Ed. 
I. e. 18. 
At what time ne recipiatur ſhall be before juſtices in 
eyre, St. Im. 2. 13 Ed. t. c. 10. 
Perſons may make a general attorney to appear in the 
eyre, St. Vim. 2. 13 Ed. 1. c. 10. 8 
The oaths of the officers and jurors in the eyre, inter 
fatuta incerti temp. Juſtices in eyre to inquire of undue 
delivery of felons, inter ſtat. incert. temp. | 
Juſtices in eyre can be made by none but the King, 27 
H. 8. c. 24. ſed. 2. . 
Matters inquirahle in the eyre, inter flat. incert. temp. 
JUSTICES OF GAOL-DELIVERY, (Juſticiarii ad 


rom deliberandas,) Are ſuch as are ſent with commiſ- 
| to 


hear and determine all cauſes appertaining to ſuch 
as for any offence are caſt into gaol : part of his authority 
is to puniſh ſuch as let to mainprize thoſe priſoners that are 
not bailable by law, nor by the ſtatute De Finibus, cap. 3. 
F. N. B. fol. 151. Theſe ſeem in ancient time to have 
been ſent into the country upon ſeveral eccaſions; but af- 
_ terwards Juſtices of ff were likewiſe authorized to the 
like purpoſes. Anno 4 Ed. 3. c. 3. Their oath is all one with 
other of the King's juſtices of either bench. Old Abridg- 
ment of Statutes, tit, Sacramentum Tuſticiariorum. Cowell. 
Juſtices of aſſiſe, if laymen, thall deliver the gaols, 
27 Ed. nv. f. 1. e. 3. 
The juſtices of peace ſhall deliver over their indict- 
ments to the juſtices of gaol-delivery, 4 Ed. 3. c. 2. 


] US 


Two men of the law in each county ſhall be in the 
commiſſion of gaol delivery, 17 R. 2. c. 10. 
1 but the King can make them, 27 H. g. c. 24. 
4 
F They ſhall be attended by bailiffs, &c. 27 H. 8. c 24. 
edt. 7. | 
May give judgment on priſoners convicted before other 


juſtices, 1 Ed. 6. c. 7. ſed. 5. | 

The granting a new commiſſion of gaol-delivery, or 
of the peace, in a town corporate, ſhall not avoid the 
former commiſſion, 2 F 3 Ph. U ar. c. 18. | 

Juſtices of gaol-delivery may aQ in their countries, 
I2 Geo. 2. c. 27. 

JUSTICES OF THE JEWS, {(Fufticiarii ad cuſfo- 
diam Tudeorum afſignati,) King Rich. 1. after his return 
out of the Holy Land, anno 1194. appointed particular ju- 
flices, laws, and orders, for preventing the frauds, and 
regulating the contracts and uſury of the Ter. Hove- 

den, parte 105 pag. 745. Clauſe. 3 Ed. 1. m. 19. | 
USTICES OF LABOURERS, Were juftices hereto- 
fore appointed to redreſs the frowardne's ot /ubouring men, 
that would either be idle, or have unreaſonable wages. 
See 21 Ed. 3. c. 1. 25 Ed. 3. c. 8. and 31 Ed. 1. c. 6. 

JUSTICES OF NISE PRIUS, Are all one at this 
time with Fuftices of afſiſe, for it is a common adjourn- 
ment of a cauſe in the Pleas, to put it off to 
ſuch a day, Niſ prius Fuſticiarii venerint ad eas ad 
caprendas afſiſas ; and upon this clauſe of adjournment 
ate called Fu/tices of Nifs priut, as well as juſtices of 
fiſe, by reaſon of tne writ or action that they have to 
deal in. Their commiſſion you may ſee in Cromp. Turi ſ. 
fel. 204. yet with this difference between them, that 
Juſtices of aſſiſe have power to give judgment in a cauſe, 
but Tufftces of Niſi prius only to take the verdict. But 
in the nature of both their functions, this ſeems to be the 


|; Nift prius ha 
wel real? whats Foſters of of 


e. . 
JUSTICES OF OYER AND TERMINER, (Fufti- 
ciarii ad audiendum & terminandum,) Were juſtices de- 


puted upon ſome ſpecial or extraordinary Fitz- 
herbert in his Nat. Breu. faith, That the commiſſion 
| Geyer and terminer is directed to certain perſons upon any 
great riot, inſurrections, heinous miſdemeanors, or treſ- 
paſſes committed. And becauſe the occaſion of granting 
this commiſſion ſhould be maturely weighed, it is pro- 
| vided by the ſtatute made 2 Ed. 3. c. 2. That no ſuch 
commiſſion ought to be granted, but that they ſhall be 
| diſpatched before the juſtices of the one bench or other, 
or juſtices errant, except for horrible treſpaſles, and that 
| by the ſpecial favour of the King, The form of this 
| commiſſion, ſee F. N. B. f. 110. 
Commiſſions of oyer and terminer ſhall be granted 


only to the juſtices of either Bench and in eyre, except 


for heinous treſpaſs. St. Weſtm. 2. 13 Ed. 3. c. 29. 

Shall go circuits to hear and determine treſpaſſes, St. 
Ragm. incerti temp. | 

Oyers and terminers ſhall not be granted but for hor- 
rible treſpaſſes, 2 Ed. 3. c. 2. 34 Ed. 3. c. 1. 

Juſtices of oyer and terminer may direct writs to a 
foreign county to take felonsf 5 Ed. 3. c. 11. ; 

May try treaſons, miſpriſions of treaſon and murder in 
any county, after the council hath examined into it, 33 
H. 8. c. 23. 

JUSTICES OF THE PAVILION, ( Juſticiarii pa- 
vilonis, Are certain judges of a pie-powder court, of a 
| molt tranſcendent juriſdiction, held under the biſhop of 
Wincheſter at a fair on St. Giles's Hill, near that city, by 
virtue of letters patent granted by Richard 2. and Ad- 
ward 4. Epiſcapos Wynton. & ſucceſſares ſues, a tempore 
quo, Cc. Juſticiarios ſuos, gui vecantur Juſticiarii pavi- 
lonis, cognitiones placitorum & aliorum negotiorum eadem 
feria durante, necnon claves portarum & cuſlad iam predite 
| civitatis naſtræ Wynton, pro certa tempore ferie illius, & 
nannullas alias libertates, immunitates & conſuetudines ha- 
buiſſe, Cc. See the patent at large in Prynne's Auimad. 


Shall be ſworn like as the other judges, 2 Ed. 3. c. 3. | 


| on 4 uff. fel. 191. 10 
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JUSTICES OF THE PEACE, (Fuficiaris ad pa- | 


rem, Are thoſe who are appointed by the King's com- 
miſſion to attend the peace of the county where they 
dwell ; of whom ſome, for ſpecial reſpect, are made of 
the guarum, becauſe buſineſs of importance may not be 
diſpatched without the preſence or aſſent of them, or one 
of them. They were called Guardians of the peace till 
the thirty-fixth year of Edward 3. cap. 12. where they 
are calied Fuſtices, Lamb. Eiren. lib. 4. cap. 19. pag. 
578. Cowell. | 


1. Of the ancient officers called Conſervators of the peace. 

2. Of the firſt inſtitution of juſtices of the peace, and the 
geveral flatutes which give them juriſdictian. 

3. IN ho are gualified for the Mice. 

4. Of the manner of appointing them ;, and of their com- 
miſſion, 

5. Of their juriſdiction relating to treaſon, felony, in- 
ferior offences, and indictments not taken before themſelves. 

6. Of the juriſdiftion of one, two or more juſtices ; and 
bow far a juſtice of a county or a liberty may att out of them 
reſpetively. | 

7. Of their ſees ; and hu they are fawured and pro- 
iected by the law in the execution of their offices. 


1. Of the ancient officers called Confervaters of the peace. 


It ſeems to be clearly agreed, that before the ſtatute 
1 Ed. 3. cup. 16. there were no juſtices of the peace, and 
that they were firſt inſtituted by that ſlatute ; yet by the 
Common law there were certain conſervators of the peace, 
which were of two forts. 1. Thoſe who in reſpe& of 
their offices had power to keep the peace, but were not 
ſimply calied by the name of Conſervators of the peace, 
but by the name of ſuch offices. 2. Thoſe who were 
conſtituted for this purpoſe only, and were ſimply called 
by the name of Conſervators or wardens of the 
Lamb. book 1. cap. 3- 2 Hal. Hift. F. C. 44. 2 
32. 
a As to the 1ſt ſort, the King is undoubtedly the principal 
from whom all authority of this kind is originally derived; 
but it is ſaid, that he cannot take a recognizance for the 


peace, becauſe it is a rule, that no recognizance can be 


taken by any who is not a juſtice either of record, or by 
commiſſion ; alſo the Lord Chancellor, or Lord Keeper 
of the Great ſeal, tie Lord High Steward ot England, 
the Lord Marſhal, the Lord High Conſtable, and every 
Juſtice of the King's Bench, and the Maſter of the Rolls, 
and, as ſome ſay, the Lord Treaſurer, have a general 
authority to keep the peace throughout the realm, and to 
award proceſs, ard to take recognizance for it; but a 
peer, as ſuch, ſerms to have no more power in this re- 
ſpect, than a mere private perſon. Dalt. cap. 1. Crompt. 
6. Br. RecogniZ.ince 14. 

Allo all courts of record, as ſuch, have pewer to keep 
the peace within the ir own precincts; and ihe juſtices of 
gol delivery may take ſutety of the peace from a perſon 

committed, for not finding tuch ſurety. 10 Hen. 6. 7. ö. 
Lamb. aok 1. cap. 3. 

Alio every therift is a principal confervator of the peace 

within his county, ard may ex «fficio award a proceſs, and 


take ſurety for it; and, as lome lay, the ſurety fo taken | 


is to be louked on as a recognizance or matter of record, 
and not as a common obligation, becauſe it is taken 
virtue of the King's commiſſion. 12 H. 7. 17.6. Bro. 
Peace 13. Cro. Car. 26. F. N. B. 81. 

Alſo a coroner is another principal conſervator of the 
peace, and may bind any cne to the peace who ſhall 
make an affray in his preſence; but he is ſaid to have no 
authority to grant proceſs fur the peace; and it ſeems, 

that the ſecurity taken by him tor the peace is not to be 
looked upon as matter of record, but as matter in puts 
only, except where it is taken by lira us judge in his own 
court for any allray in lus preſence. Scr CORONER, 

Allo every bigh and petit couitable are by the Com- 
mon law confervatots ut the peace W. hn their feveral 


the ſeas unto her: She ſoon after 
perſoh of the old King, partly by the affiſtance of the 


id of ſuch other her friends as ſhe found 


| cretly, and by 


JUS 
limits, and may take order for the keeping of the ſame, 
See ConSTABLE. 


The conſervators of the peace, ſimply fo called, were 
either ordinary or extraordinary. 


The ordinary were either by tenure, viz. ſuch as 
held their lands by this ſervice, or by election, viz. 
ſuch as were choſen by the freeholders of a county, in 
purſuance of the King's writ for this purpoſe, or by pre- 


leription, viz. ſuch as claimed ſuch a power by an im- 


memorial uſage in themſelves and their anceſtors or pre- 
deceſſors, or thoſe whoſe eſtate they had; but the power 
of none of thoſe conſervators of the ſeems to have 
been _ than that of conſtables at this day, unleſs it 
were inlarged by ſome ſpecial grant or preſcription. 
Bro. Pace 18. Preſeript 79. 22Ed. 4. 35. , Lamb. 
book 1. chap. 3. Co. Lit. 114. Det. and Stud. bock 1. 
ch. 7 Crompt. 6. | | 

he extraordinary conſervators of the peace were per- 


ſons ſpecially commiſſioned in times of imminent danger, 


either from rebels or foreign invaders, to take care of and 
defend ſuch a particular diſtri& committed to their 
charge, and to preſerve the peace within the limits of 
it; and theſe had power to command the ſheriff, with 
his whole poſſe, to aſſiſt them. Lamb. book 1. chap. 3. 
9294 
After ſuch time as ſabell with her 
huſband King Edward the — was returned over 
the ſeas into England, accompanied with her ſon Prince 


Edward (called afterward the third of that name) and 


with Sir Roger Mortimer, and ſuch others of the Exgliſb 
nobility, as had for the indignation of the King fled over 
got into her hands the 


Henalders, that ſhe brought with her, and partly by the 
y here : And 
ſhe immediately cauſed him (by forced patience) to ſur- 


render his crown to the young Prince. And then alſo, 


for as much as it was (not without cauſe) feared, that 
ſome attempt would be made to reſcue the impriſoned 
King, order was taken, that he ſhould be conveyed ſe- 

ight watches, from houſe to houſe, and 
from caſtle to to the end that his favourers ſhould 
be ignorant what was become of him; yea, and then 
withal, it was ordained by parliament, in the life-time of 
that depoſed King, and in the very firſt entry of his ſon's 
reign, (1 Ed. 3. cap. 15.) that in every ſhire of the 
realm, good men and lawful (which were no maintainers 
of evil, nor barrators in the country) ſhould be aſſigned 
to keep the peace; which was as much as to ſay, that 
in every ſhire the King himſelf ſhould place ſpecial eyes 
and watches over the common people, and ſhould be 
both willing and wiſe to foreſee; and be alſo enabled with 
meet authority to repreſs all intentions of uproar and 
force, even in the firſt ſeed thereof, and before that it 
_ gy ey r. So that, for this 
cauſe, (as he thinks) the election of the ſimple conſerva- 
tors (or wardens) of the peace was firſt taken from the 
people, and tranſlated to the affignment of the King. 
Lamb. Eiren. 18, 19, c. 4. | 


Hele. Ch. J. ſaid, he knew not whether at firſt juſtices 


| of peace were more than high conſtables: But the ſta- 


tute which made them complete judges is that of 34 Ed. 
3. 1 Show: 528. in caſe of Harcourt v. Fox. i 


It ſeems, that the power of ſuch conſervators of the 
peace, whether by tenure, election, or preſcription, was 


by | no greater than that of conſtable at this day, unleſs it 


were enlarged by ſome ſpecial grant or preſcription, 2 


| Hawk. Pl. C. 34. cap. 8. ſe. 11. 


Of the fot in nien of if am dads 


Juſtices of peace were firſt inſtituted by the ſtatute 

1 Ed. 3. cap. 16. which provides in the following words: 

That for the better kec ping and maintenance of the 

peace, the King willeth, that in every county good men 

and lawtul, which be no maintainers of evil, or barrators 

in the country, ſhall be aſſigned to keep the peace. , 
An 


o ta 


2 
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And by the 4 Ed. 3. cap. 2. it is further enacted, 

6 . 20 be abgned ge py * 7 os 

very county to keep the peace, and at the time of the 
22 hall be made, that ſuch as ſh:il be 
indicted or taken by the ſaid keepers of the peace, fhall 
not be let to mainprize by the ſheriffs, nor by none other 
miniſters, if they be not mainpernable by the law; and 
the juſtices aſſigned to deliver the gaols ſhall have power 
to deliver the ſame gaols of thoſe that ſhall be indicted 
before the keepers of the peace, and that the ſaid keepers 
ſhall ſend their indictments before the juſtices, c. 

And it is further enacted by 18 Ed. 3. cap. 2. That 
two or three cf the beſt reputation in the counties ſha!l be 
aſſigned keepers of the peace by the King's commiſſion, 
and at what time need ſhall te, the fame, with other 
wiſe and learned in the law, ſhall be aſſigned by the 
King's commiſſion to hear and determine felonies and 
treſpaſſes done againſt the peace in the ſame counties, and 
to inflict puniſhment reaſonably according to the law and 
reaſon and the manner of the deed. 

And it is further enacted by El. 3. cap. 1. That 
in every county of England ſhall be aſſigned for the 
keeping of the peace, one lord, and with him three or 
four of the moſt worthy in the county, with ſome learned 
in the law; and they ſhall have power to reſtra'n the of- 
fenders, rioters and all «ther barrators, and to purſue, 
arreſt, take, and chaſliſe them according to their treſpaſs 


or oſſence, and to cauſe them to be impriſoned and duly. 


puniſhed, according to the law and cuftoms of the realm, 


and according to that which to them ſhall ſeem beſt to 


do, by their diſcretion and good adviſement; and alſo to 
inform them, and to inquire of all thoſe that have been 
pillors and robbers in the parts beyond the fea, and be 
now come again, and go wandering, and will not la- 
bour as they were wont in times paſt ; and to take and 
arreſt all thoſe that they may find by indictment or by 
ſuſpicion, and to put them in priſon, and to take of all 
them, that be not of good fame, where they ſhall be 
found, ſufficient ſurety 2nd mainprize of their good be- 
haviour towards the King and his people, and the other 
duly to puniſh, to the intent that the people be not by 
ſuch rioters or rebels troubled nor endamaged, nor the 


high way of the realm diſturbed nor put in the peril, 


which may happen of ſuch offenders ; and alſo to hear | 
and determine at the King's ſuit all manner of felonies 


and ire ſpaſſes done in the fame county, according to the 
laws and cuſtoms aforeſaid. 


And it is enacted by 17 Rib. 2. cap. 10. * That in | the ſum of 100 l. one moiety whereof ſhall be to the 


every commiſſion of the peace thro” the realm, where 
need ſha!l be, two men of law of the ſame county where 
ſuch commiſſion ſhall be ma.le, ſhall be aſſigned to go 
ard proceed to the deliverance of thieves and felons, as 


often as they ſhall think it expedient. 


And it is further enaQted by 2 len. 5. ftat. 1. cap. 4. 
« That the juſtices of peace in every ſhire named ot the 
quorum, (except Lords, and the Juſtices of either Bench, 
and the Chict B:ron, and Serjeants at law, and the 
K:ng's attorney, for the time that they ſhall be occupied 


in the Kirg's tervice) ſha!l be reſiant in the ſame ſhire, -| charter, commiſſion, or otherwiſe ; but that in every 


and ſhall make tl ir ſeſſions four times by the year, viz. 


in the firſt week after Micbaelmat, Epiphany, Eaſter, | 


and the tranſlation of St. Thamas the Martyr, and ottner 
it necd be, and that the ſame juſtices hold their ſeſſions 
throughout England in the ſame u eeks every year.“ 


"Theſe ſeem to be the maſt general ſtatutes relating to 


the authority cf juſtices of peace, beſides which there are 
a very great number of ſubſequent ſtatutes which give 
them particular powers, ſometimes to one juſtice, ſome- 
times iv two, ſometimes to their ſeſſions, ſometimes out 


of their ſeſſions; of which in this place it ſeems neceſſary 


no oiherwiſe to take notice than by obſerving, that where 
by a ſtatute a ſpecial authority is given to juſtices of peace, 
it maſt be exactly purſued. 


3. Als are qualified for the office. 


By the ſtatute 2 Hen. 5. flat. 2. cap. 1. it is enacted, 


„% That juſtices of tl e peace ſhall be made in the coun- 
Vol. II. Ne go. 
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ties of Z- gland of moſt fufficiomt portion; dwelling in the 
ſame connttes, by the advice of the Charcellor and of 
the King's council, uithou taking otller perfi:ns dwell- 
ing in foreign counties to execute ſuch office, except the 
Lords and the Juſtices of aſſiſes to be named by the Kirg 


ard his council, and except all the King's chief ſtewards 


of the lands ard ſcignories of the dutchy of Lancafer in 


| the North parts ard in the South for the time being. 


By the 1 f. //. 2. cap. 8. it is enacted, * That no 


| perfon having or uſing the office of a ſherilt of any count v 


ſhall uſe or exercite the office of a juſiice of peace, by 
force of any commiſſion, or otherwiſe, in any county 
where he ſhall be ſheriff, during the time only that he 
ſnall exerciſe the ſaid office or ſheriifwick, and that all 
aQs done by ſuch ſheriff by authority of any commiſſion 
of the peace, during the time aboveſaid, ſhall be void. 
By the Stat. 18 FL. 6. cup. 11. it is cnaQted, ©* That 


no Juſtice of the peace within the realm of England in 
| ary county ſhail be aſſigned or deputed, if he have not 


lands or tenem ents to the value of 20 J. per. ann. except in 
chice, towns corpe"Þte, Se. 

And now by the 3 Ges. 2. cap. 13. eck. 1. it is en- 
acl, „ That no perſon ſhall be capable of being a 
juitice of the pcace, or to act as a juſtice of the prace 


| tor any county within that part of Great Britain called 
| England, or the principality of Males, who ſhail not have 


an eſtate of freehold or copy hold to and for his own uſe 
and benefit in poſſeſſion for lite or tor ſome greater eſtate 
either in [aw or equity, or an eſtate for years determina- 
ble upon one or more life or lives, or for a certain term 
originally created for twenty- one years, or more, in lands, 
tenements or hereditaments lying in that part of Great 
Britain called Enzland, or principality of Wales, of the 
clear yearly value of 100 J. over and above what will 
— and diſcharge all incumbrances that may affect the 
ame. 

Seck. 2. And it is further enacted, that no at N 
ſolicitor, or proctor in any court whatſoever, ſha!l be 
capable to continue or be a juſtice of the peace within 
any county for that part of Great Britain called England, 


or the principality of Wales, during ſuch time as he ſhall 
and 
peace blemiſhed, nor merchants nor others pailing by the | 


continue in the buſineſs and practice of attorney, ſolicitor, 
or proctor. | 
Set. 3. And it is further enacted, that if any perſon, 


who ſhall not be qualified according to the directions ot 
this act, ſhall accept or take upon himſelf the office of a 
juſtice of the peace, or ſhall do any act as ſuch, the perſon 
fo offending ſhall for every ſuch offence forfeit and pay 


king's Majeſty, his heirs and ſucceſſors, and the other 


moiety to ſuch perſon or perſons as will ſue for the fame 


by action of debt, bill, plains, or iniormation in any of 
his Majeſty's courts of record at Veſtminſter, in which 
no eſſoin, protection, wager of law, nor more than one 
imparlance ſhall be allowed. 


Sect. 4. Provided, that this act ſhall not extend to 


any city or town being a county of itſelt, or to any other 


city, town, cinque port, or liberty having juſtices of the 
peace within their reſpective limits and precinQs by 


ſuch city, town, liberty and place, ſuch perſons may be 
capable to be juſtices of the peace, and in ſuch manner 
only as they might bave been if this act had never been 
made 


dect. 5. Provided alſo, that nothing in this act con- 
tained ſhall exterd to incapacitate any peer or lord of 


| parliament, or the eldeſt ſon or heir apparent of any peer 


or lord of parliament, or of any perſon qualified to ſerve 
as knight of a ſhire by an act intituled, An act to ſecure 
the freedom of parliaments, by the further qualifying 
members to fit in the houſe of commons, to be a juſtice 
of peace for any county, or to act as ſuch. 

Set}, 6. Provided allo, that nothing in this act con- 
tained ſhall extend, or be conſtrued to extend, to inca- 
pacitate or exclude the officers of the board of Green 
cloth from being juſtices of the peace within the verge 
of his Majeſty's palaces, or to incapacitate or exclude the 
commiſſioners and principal efficers of the. navy, or to 
the two under-ſecretaiies in each of the offices of prin- 
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cipal ſecretary of ſtate from being juſtices of the peace, 
in and for ſuch maritime counties and places where they 
uſually have heen juſtices of the peace. 

Set. 7. Provided alto, that this act ſhall not extend 
to any of the heads of colleges or halls in either of the 
two univerſities of Oxford and Cambridge, but that they 
may he made *uſtices of the peace of and in the leveral 
counties of Ox/ord, Berks and Cambridge, and the cities 
and tow ns within the fame, and execute the office thereof 
as fully and treely in all reſpects, as heretofore they have 
lawrully uſea to execute the ſame, as if this act had never 
been made. 

Stat. 18 Geo. 2. cap. 2. ſe? 1. No perſon ſhall be 
capable of being a juſtice of peace for any county, riding 
or diviſion in England or Wales, who ſhall not have <1- 
ther in law or equity to his own uſe in poſſeſſion a tree- 
hold, copyhold or cuttomary eſtate for life, or ſome great- 
er eſtate, or an eſtate for years, determinable upon one 
or more lives, or for a term originally created for twenty- 
one years or more in lands, tenements or hereditaments 
lying in England or Wales, of the yearly value of 100 l. 
over and above what will ſatisfy all incumbrances, and 
over and above all rents and charges payable out of ihe 
ſame ; or who ſhall not be ſeiſed of or intitled unto, in 
law and equity to his own uſe, the immediate reverſion 
or remainder in lands, Ec. as aforeſaid, which are leaſed 
for one, two or three lives, or for years determinable up- 
on one, two or three lives, upon reſerved rents, and 
which are of the yearly value of 3004. and who ſhall 
not before he takes upon himſelf to act as a juſtice of 
peace, at ſome general or quarter ſeſſion for the county, 
£7c. for which he intends to act, firſt take and ſubſcribe 
the oath following, viz. 


A. B. do fear, that I truly and bona fide have ſuch 
I an eſtate, in law or equity, to and for my own uſe and 
benefit, conſiſting of (ſpecifying the nature of 
ſuch eſtate) as doth qualify me to ad? as 4 juſtice of the 
peu ce for the county, riding, or diviſion, of 
ac:.rding to the true intent and meaning of an act TE 
lament, made in the 18th year of the reign of his Maj 
King George the Second, intituled, An act to amend and 


render more effeQual an act paſſed in the 5th year of his 


preſent Majeſty's reign, intitulad, An act for the further 
qualification of juſtices of the peace; and that the ſame 
(except where it conſiſts of am office, benefice, or eccigſiaſti- 
cal preferment, which it ſhall be ſufficient to aſcertain by 
their uſual names) is lying or being, or iſſuing out of lands, 
tenements or bereditaments, being within the pariſh, town- 
ſhip, or precintt of 
townſhips or precindts of in the county of 
or in the ſeveral countries of 

Which cath fo taken and ſubſcribed ſhall be kept by the 
clerk of the peace among the records of the ſeſſions, 


Sed. 2. Every ſuch clerk of the peace ſhall, upon de- 
mand, deliver an atteſted copy of the faid oath to any 
perſon paying for the ſame 2 2. which being proved to be 
a true copy of ſuch oath, ſhall be admitted to be given 
in evidence upon any iſſue, in any action or information 
brought upon this act. 2 : 

Sect. 3. Any perfon who ſhall act as a juſtice of the 
peace for any county, &c. in England or Wales, without 
having taken and ſubſcribed the ſaid oath, or without 
being qualified according to the meaning of this ac, 
ſhall for every ſuch offence forfeit 100 J one moiety to 
the uſe of the poor of the pariſh in which he uſually re- 
ſides, and the other moiety to the uſe of ſuch perſon who 
ſhall fue for the fame, to be recovered, with coſts, by 
action of debt, &c. in any court of record at Neſtminſtar, 
in which no eſſoin, Sc. ſhall be allowed; ard in every 
ſuch action or information, the proof of his qualification 
ſhall lie on ſuch perſon againſt whom the ſame is 
brought. 


Sab. 4. If the defendant in any fuch action or infor- 


mation intend to inſiſt upon any lands, &c. not con- 
tained in ſuch oath, as his qualification to a& as a pon 
of peace at the time of the ſuppoſed offence, he ſhall at 
or before the time of his pleading, deliver to the plaintiff 


or in the ſeveral pariſhes 


2 


2 : 


— 
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or informer, or his attorney, a notice in writing ſpeciſv. 


ing ſuch lands, Cc. (other than thoſe contained in the 


oath) and the pariſh or place, and the county wherein the 


| fame are (offices and bene ſices excepted, which it ſhall 
be ſufficient to aſcertain by their uſual names); and if the 
| plaintiff or informer ſhall thereupon not proceed any fur- 

ther, Le may, with the leave of the court, diſcontinue 


ſuch action or information on payment ot ſuch colts as 
the court ſhall award. 
Seel. 5. Upon the trial of the iſſue in any action or in- 


formation brought as aſoreſaid, no lands, Sc. not con- 


taincd in fuch oath and notice, or one of them, ſhall be 
allowed to be inſiſted upon by the defendant, in part of 


his qualification. 

Sea. 6. Where the land, c. contained in the ſaid 
oath or notice, are together with other lands, Oc. be- 
longing to the perſon taking ſuch oath, or delivering ſuch 
notice, liable ro any charges, rents or incumbrances fur 
the purpoſes of this act, the lands, &c. contained in the 


| faid oath or notice, ſhall be deemed chargeable, only (+, 
far as the other lands, Sc. fo jointly charged are not ſui- 


ficient to pay the ſame. 
Sea. 7. W here the qualification or any part thereof 


confiits of rent, it ſhall be ſufficient to ſpecify in ſuch 
| oath or notice fo much of the lands, Sc. out of which 


ſuch rent is iſſuing, as ſhall be of ſufficient value to anſwer 


| ſuch rent. 


Sef. 8. In caſe the plaimiff or informer in ſuch ac- 
tion or information diſcontinue the ſame otherwiſe than 
aforeſaid, or be non-ſuited, &c. the perſon againſt whom 
ſuch action is brought ſhall recover treble coſts. 

Sec. 9. Only one penalty of 100 J. ſhall be recovered 
from the ſame perſon by virtue of this act, or of 5 Geo. 
2. cap. 18. for the ſame or any other offence committed 
by the ſame perſon, before the bringing of the action or 
information upon which one penalty of 100 J. is recover- 
ed, and due notice given to the defendant of the com- 
mencement of ſuch action or information. 

Seft. 10. Where an action or information is brought, 
and due notice given thereof no proceedings ſhall be had 


upon any ſubſequent action or information againſt the 
| ſame perſon, for any offence committed before the time 
of giving ſuch notice; but the court where ſuch ſuble- 
quent action or information is brought, may upon the 


defendant's motion ſtay proceedings therein; ſo as ſuch 
firſt action or information be proſecuted without fraud, 
and with effect; but no action or information not to pro- 


ſecuted ſhall be deemed an action or information within 


this act. 

Sea. 11. Every action, bill, plaint or information, 
given by this or the faid 5 Geo. 2. cap 18. ſhall be com- 
menced within fix calendar months after the fact upon 
which the fame is grounded has been committed. 

Sect. 12. This act ſhall not extend to any city or town 
being a county of itfelf, or to any other city, town, 
cinque port or liberty, having juſtices of the peace with- 
in their reſpective limits by charter, commiſſion or o- 
therwiſe ; but in every ſuch city ſuch perſons may be 
capable to be juſtices of the peace, and in ſuch manner 
only as they might have been if this act had never been 
made. | | 


Sea. 13. Nothing in this act, or in 5 Geo. 2. cop. 
18. ſhall extend to any peer, or lord of parliament, or 
to the lords or other of his Majeſty's privy council, or to 
the juſtices of either bench, or to the barons of the Ex- 
chequer, or to his Majeſty's attorney or ſolicitor general, 
or to the juſtices of great ſeſſions for the county palatine 
of Cheſter, and the ſeveral counties of the principality of 
Wales, within their reſpective juriſdictions, or to the eld- 
eſt ſon or heir apparent of any peer or lord of parliament, 
or of any perſon qualified to ferve as knight of the ſhire 
by 9 Aun. * 5. | 

Sect. 14. Nothing in this act, or in 5 Ges. 2. cap. 18. 
ſhall extend to incapacitate the officers of the board of 
green cloth from being juſtices of the peace within the 
verge of his Majeſty's palaces, or to incapacitate the com- 
miſſioners and principal officers of the navy, or the two 
under ſecretaries in each of the offices of principal ſecre- 
tary of ſtate, or the fecretary of Chelſea college, from 


being 
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being juſtices of the peace for ſuch counties or places 
where Wop uſually have been juſtices of the peace. 

Sed. 15. This act ſhall not extend to any of the heads 
of colleges or halls in either of the two univerſities of 
Oxford and Cambridge, or to the vice-chancellor of either 
of the ſaid univerſities, or to the mayor of the city of 
Oxford, or of the town of Cambridge. 


4. Of the manner of appointing them ; and of their 2 


miſſion. 


Juſtices of the peace can only be appointed by the 
King's commiſſion, and ſuch commiſſion muſt be in his 
name; but it is not requiſite that there ſhou!d be a ſpe- 
cial ſuit or application to, or warrant from the King for 
the granting thereof, which is only requiſite for ſuch as 
are of a particular nature; as conſtituting the mayor of 
ſuch a town, and his ſucceſſors, perpetual juſtices of the 

de within their liberties, &c. which commiſſions are 
neither revokable by the King, nor determinable by his 
death, as the common commiſſion of the peace is, which 
is made of courſe by the Lord Chancellor according to 
his diſcretion. Lamb. J. 1. cap. 5. Brock Commiſſion, 
cap. 5. Dall. cap. 3. 1 Lev. 219. 


The form of the commiſſion of the peace, as it is at 


this day, was, according to Hawkins, ſettled by the 
judges about the 23 Eliz. and is in ſubſtance as followeth. 
Haul. P. C. 35. 4 Inſt. 471. Lamb. b. 1. cap. 9. 
Beginning with a ſalutation from the King to the ſe- 
veral perſons named in it, it afterwards aſſigns them and 
every one of them jointly and ſe verally, the King's 


| Juſtices to keep the peace in ſuch a county, and to cauſe 


to be kept all ſtatutes made for the good of the peace, 
and quiet government of the people, as well within li- 
berties as without, and to puniſh all thoſe who ſhall of- 
fend againſt any of the ſaid ſtatutes, and to cauſe all 
thoſe to come before them, or ſome of them, who ſhall 
threaten any of the people as to their perſons, or the 
burning of their houſes, in order to compel them to 


| find furety for the peace or good behaviour; and if 


they ſhall refuſe to find ſuch ſurety, to cauſe them to be 
fafely kept in priſon till they ſhall find it. 2 Haul. P. 
C. 35. | 
Then it goes on, and aſſigns them, and every two or 
more of them, (of which number either ſuch or ſuch a 
articular perſon among them is ſpecially required to be,) 


juſtices, 10 inquire by the oath of good and lawful men 


ot the ſame county of all felonies, witcherafts, inchant- 
ments, forceries, magic art, treſpaſſes, foreſtallers, re- 
grators, ingroſſers and extortions whatſoever, and of all 
other offences of which juſtices of the peace may law- 
fully inquire ;, alſo of ail thoſe who ſhall go or ride ar- 
med, &c. or in companies, to the diſturbance of the 
peace, and alſo of all innholders and others, who ſhall 
offend in the abuſe of weights or meaſures, or ſelling of 
victuals, &c. and allo of all ſheriffs, bailiffs, ſtewards, 
conſtables, gaolers and other officers who ſhall be faul:y 
in the exccution of their offices; and to inſpect all in- 
dictments taken before them, cr any of them, or other 
former juſtices of the peace for the ſame county, and 
to make and continue proceſs againſt all the perſons ſo 
indiQed, till they ſhall be taken, or render themſelves, 
or be outlawed, ard to near and determine all the felonies 
and other offences aforeſaid ; provided, that if a cauſe of 
difficulty ſhall ariſe, they ſhall not proceed to give judg- 
ment, except in the preſence of ſome juſtice of one of the 
benches or of aſſiſe. 2 Huwk. P. C. 35. 

And then it commands them to make inquiries of 


the premiſſes, and to hear and determine the fame at cer- 


tain days and places, which they or any ſuch two or more 
vi them ſhall appoint; and then it goes on, and com- 
mands the ſheriff of the county to return before them, at 
certain days and places to be made known to him by them, 
ſuch and ſo many lawful men of his bailiwick, by whom 
the truth of the premiſſes may be beſt known and in- 
quired; and then concludes by aſſigning ſome one of 
them keeper of the rolls of the peace in the ſame coun- 
ty, and commanding him to cauſe to be brought before 
bimtelt and his fellows at the ſaid days and places the 


— _ 


— 


jbhs 


writs, precepts, proceſſes and indiamenrs aforeſaid. 2 
Flawh. P. C. 36. | 

My Lord Tale gives us the ſame commiſſion, which 
at preſent, ſays he, conſiſts of two clauſes of offignavi- 
mus ; by the firſt of which each of them is made a juſtice 


or conſervator of the peace; by the ſecond afſignavimus 


power is given to them, or two of them, whereof one 
of the grorum, to hear and determine felonies and other 
matters; for the bare making them juſtices of the peace 
without this clauſe, duth not give them power to hear 
and determine indictments; he alto takes notice of a pro- 
v in the ſaid commiſſion, viz. that in cate of difficulty 
ariſing, then to reſpite judgment till the juſtices of aſſile 
come into the county, Oc. 2 Hal. /. P. C. 43. 
Stamp. P. C. b. 2. cap. 5. 

It ſeems agreed, that juſtices of the peace may by 


virtue of their commiſſion exccute as well the ſtatutes 


made before the reign of EA 3. for the better keeping 
ct the peace, ſuch as the ſtatutes ot Wincheſter and Ir ft- 


minſler, &fc. as thoſe maile ſince that time; and yet the 


ſtatutes which ordain uilices of the peace, ſay nothing 
of the execution vt tlie fo; mer ſtatutes; from whence, 


 fays Hawkins, it appears, that the King may by com- 


miſſion autherize whom he pleaſes to execute a flatute. 
Lamb. b. 1. cap. 9. Dalt. cap. 5. Crompt. 7, 8. 2 
Hawk. P C. 36. HA | 

Stat. 1 Geo. 3. cap. 13. ſect. 1. All perſons who were 
juſtices of peace at the demiſe of Kirg George the Second, 
or who ſhall be juſtices of peace at the demiſe of his pre- 
ſent Majeſty or any ot his ſucceſſors, and ſhall afterwards 
be appointed juſtices of peace by any commiſſion granted 
by his Majeſty or his ſucceſſors, and who ſhall take the 
oaths of office of a juſtice of peace before the clerk of the 
peace of the reſpeQtive county, Cc. for which ſuch 
Juſtice ſhall act, or the deputy of ſuch clerk of the peace, 


and who ſhall have taken and ſubſcribed at ſome general 


ſeſſion of the peace, the oath required by 18 Ces. 2. 
c. 20. may act as a juſtice for ſuch county, &c. with- 


out being obliged to take and ſubſcribe again the faid oath, 


- without incurring any penalty. 


Seck. 2. After the paſſing of this act, no perſon who 


| hath taken or ſhall take the oaths uſually taken by a 


juſtice of peace under a dedimns voteftatem iſſued from the 
clerk of the Crown, ſhall be obliged to ſue out any other 


| dedimus pote/iatem from the faid clerk of the Crown to 


authorize any perſon to adminiſter 2gain to any ſuch 
juſtice, on any new commiſſion of the peace being iſſued 
under the Great ſeal ot Great Britain, the oaths uſually 
annexcd to ſuch dedimus, and taken by a juſtice of peace; 
but the clerk of the peace, or his deputy, of every county, 
&c. in England and Wales, for which any ſuch juſtice 
hath aQted and qualified, or hereafter before the iſſuing 


any ſuch new commiſſion ſhall act and qualify himſelf, 


ſhall, on every new commiſſion of the peace being iſſued, 
prepare 2 parchment roll, with the oaths annexed to, and 
uſually taken under the dedimus poteſiatem by juſtices of 
the peace, ingroſſed on ſuch roll; and thall adminiſter 
without fee, the oaths in ſuch roll ſpecified to every ſuch 
juſtice within the reſpective counties, &c. for which he 


| thall act. who ſhall defire to take ſuch oaths; and every 


ſuch juitice after the taking the oaths thall ſubſcribe his 
name on the ſaid parchment roll: and the ſaid roll ſhall 
be kept by the reſpective clerks of the peace amongſt the 
records of the ſeſſions. 


5. Of their juriſdiction in relation to treaſon, felony, in- 
fertor offences, and indict ments not taken befare themſelves. 


It ſeems to be clearly agreed, that juſtices of the peace 
have not juriſdiction to hear and determine treaſon, præ- 
munire, or miſpriſion of ticalon. Dult cap. 90. 1 Hel. 
Hiſt. P. C. 305, 350, 37 2. 2 Hal. Hiſi. P. C. 44. 2 
Hawk. P. C. 39. 

But as theſe offences are againſt the peace of the King 
and of the realm, any juſtice of peace may, either upoa 
his own knowledge, or the complaint of others, cauſe 
any perſon to be apprehended for any fuch offence, and 
ſuch juſtice may take the examination of the perſon ſo 


apprehended, and the information of all thoſe who can 


give 
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give material evidence againſt him, and put tle ſame | 


in wrimng, and alſo bind over ſuch who are ab'e to give 
any ſuch evidence to the King's Bench or gaol- de- 
livery, and certify his proceedings to the fame court o 
hies he ſtall bind over ſuch informers : and this dvc- 
teine ieems to be eſtabliſhed by conſtant practice, e'pec- 
cally fince the ſtatute 1 & 2 Ph. & Mar. cap. 13. and 
2 & 3 Ph. & Mar. cap. 10. which, directing pun of 
the peace to proceed in this manner againſt perſons 
brought before them for felony, ſeem to give them a dif- 
cretionary power of proceeding in like manner againſt 
perſons accuſed of the above-mentioned offences. See 
the authorities ſupra. 

And by ſome acts of parliament juſtices of peace may 
take indictments of particular treaſons; but thoſe pre- 
ſent ments they muſt certify into the King's Bench or 
yaol-delivery, as the caſe ſhall require; as upon the ſlatute 

Eliz. cap. 1. for maintaining the authority of the ſce 
of Rome; 17 Eliz. cap. 2. for bringing in bulls for ab- 
ſolution, Agnus Dei, Cc. 23 Eliz. cap. 1. for with- 

drawing and reconciling, or being withdrawn trom the 
King's allegiance. 2 Hal. Eft. P. C. 44. 1 Lean. 
2 
| 30 by the ſtatute of 3 H. 5. cap. 7. as to treaſons for 
clipping, &c. power was given to the juſtices of peace to 
inquire and make proceſs thereupon, and anciently that 
clauſe was put into their commiſſion, but now omitted; 
for by the ſtatute of 1 Mar. cap. 1. the act of 1 5. 
| 7þ. 6. is repealed, and conſequently the act 3 H. 5. cap. 

7. that gave power to juſtices of peace to inquire touch. 
ing it. 2 Hal. Hift. P. C. 45. 

It ſeems to have been a matter of ſome doubt, whether 
juſtices of peace, as ſuch, have power to hear and deter- 
mine felonies, &c. and this doubt ſeems to have ariſen 
from the general words of 34 El 3. cap. 1. which is ex- 
preſs, that perſons aſſigned to keep the peace ſhall have 
power, among other things, to hear and determine felo- 
nies, Cc. Cro. Fac. 32. Telv. 46. 2 Roll. Rep. 151. 
Dyer 69. pl. 29. 2 Hawk. P. C. 38. 

But it ſeems to be now ſettled, that juſtices of peace 
have no power to hear and determine felonies, unleſs they 
be authoriſed ſo to do by the expreſs Words of their com- 
miſſions ; and that their juriidictions to hear and deter- 
mine murder, manſlaughter, and other felonies and treſ- 
paſſes, is by force of the ſecond affignevimus in their 
commiſſion, which gives them or two of them, whereof 
one of the quorum, power to hear and determine felonies, 
c. = 120. 2 Hal. Hiſt. P. C. 43. 2 Hawk. 
P. C. 38 

And hence it hath been lately adjudged, that the cap- 
tion of an indictment of treſpaſs before juſtices of the 
peace, without adding necncn ad diverſas felonias, Qc. aſ- 
| fignat”, is naught. Dominus Rex v. Carter, Trin. 7. 
Gea. 1. in B. R. 

But tho? juſtices of peace by force of their commiſſion 
have authority to hear and determine murder and man- 
laughter, yet wor An exerciſe a juriſdiction herein, 
or in any other offences in which clergy is taken away; 
and this, ſays my Lord Hale, is for two reaſons. 2 Hal. 
Hiſt. P. C. 46. . 

1. By reaſon of the monition and clauſe in their com- 
miſſion, viz. in caſes of difficulty to expect the preſence 
of the juſtices of aſſiſe. | 

2. By reaſon of the direction of the ſtatute of 1 2 
Ph. & Mar. cap. 13. which direQs juſtices of the peace 
in caſe of manſlaughter, and other felonies, to take the 
examination of the priſoner, and the information of the 
fact, and put the ſame in writing, and then to bail the 
priſoner, if there be cauſe, and to certify the fame, with 
the bail, at the next gaol-delivery ; and therefore in caſes 
of great moment they bind over the proſecutors, and 
ba l the party, if bailable, to the next gaol- delivery; but 
in ſmaller matters, as petty larceny, and ſome caſes, 
they bind over to the ſeſſions, but this is but in point of 
diſcretion and convenience, not becauſe they have not ju- 
riſdiction of the crime. 

As to inferior offences, the juriſdiction herein given to 
juſtices of peace by particular ſtatutes is ſo various, and 


108 
ta ende avour to enumerate them; alſo they bare, as ju. 
ices of the peace, a very ample juriſdiction in all mat- 
ters concernirg the peace. 6 Mod. 128. 

And theretore it hath been held, that not only aTaults 

and batteries, but libels, barratry, and common night- 
walking, and haunting bawdy-houſes, and ſuch like of- 
tences, wh'ch have a direct terdencv to cauſe breaches ot 
the peace, are cognizable by juſtices of the peace, as 
treſpalles within the proper and natural meaning of the 
word. 1 Lev. 139. 1 Sid. 271. Latch 173. P:pb. 
203. Cre. Fac. 32. Leiv. 46. 

But neither per jury nor forgery, at Common law, nor 
any other ſuch like offences, which do not directly tend 
to canſe a perſonal wrong or open violence, are cog- 
nizable by them, unleſs it be by the expreſs words of 
their commiſhon, or of ſome ſtatute. Salk, 406. Crempt. 
120. Lamb. 5. 1. cap. 12. 

| Juſtices of the peace may proceed upon indictments 
taken before their predt ce ſiors, which depends upon the 
| ſtatutes 11 Hen. 6. cap. 6. and 1 Ed. 6. cap. 7. far. 6. 
the former of which, reciting the inconveniencies that 
pleas and proce ſſes upon indiments before juſtices of the 
peace had often been diſcontinued by making of new 
; commiſſions of the peace, to the great Joſs of the King, 

Sc. ordains that ſuch pleas, ſuits, and proceſſes before 
| juſtices of the peace, ſhall not be diſcontinued by new 
; commiſſions of the peace, but ſtand in force, and that 
| the new juſtices, after that they have the record of the 
ſame pleas and proceſs before them, may cont nue, and 
finally hear and determine the fame ; ard this is confirm- 
| oe po 1 Ed. 6. cap. 7. 2 Hal. Hiſt. P. C. 46. 2 Haw. 

F. C. 37. 
Bur juſtices of peace have no power to proceed on in- 
_ diAments _ before a _— or before juſtices of 
| oyer of gaol-delivery, or to deliver perſons ſuſpeQed by 

— lamation. 2 Hal. Hift. P. C. 46. I 

But if an indictment be taken beſore the ſheriff in his 
torn, by the ſtatute of 1 Ed. 4. cap. 2. thoſe inditments 
are to be delivered to the juſtices of peace at their next 


ſeſſions, and they may proceed on thoſe preſentments. 
2 Hal. Hiſt. P. C. 133 
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6. Of the juriſdiflion of one, two or more juſtices ; and 
how far @ juſtice of a county or liberty may act out of them 
reſpectively. | Vas 


Every fingle juſtice has regularly a juriſdiction through 
the whole county, which he alone may exerciſe for the 
preſervation of the peace; and this juriſdiction he has by 
virtue of his commiſſion, which conſtitutes him a juſtice 
of peace; but the power of hearing and determining of- 
fences is by the commiſſion given to tuo or more, quorum 
unus, Ofc. and therefore if two juſtices, guzrum unus, be 
impowered to do a thing, it muſt appear that one was 
of the quorum. 2 Hal. Hiſt. P. C. 44. 5 Mod. 32 
Comb. 200. DN 
So if a thing be required to be done by two juſtices, 
they muſt both be preſent at the execution of it; as if 
tuo juſtices adjudge a perſon the father of a baſtard 
child, and the examination is ſaid to be by one of them, 
this is naught; for the examination being a judicial act 
| ought to be by both, and it is not ſufficient that one 
of them examined, and made a report to the other ; bur 
it they are both preſent, and one alone examines, or aſks 
queſtions, it is well enough: So where two juſtices are 
| enabled to bail a perſon, they ought both to be preſent 
to do it, and not one of them firſt to ſign the recogni- 
Zarce, and then fend it to another. 6 Had. 180. 

By ſtat. 26 Gee. 2. cap. 27, No aQ, order, adjudica- 
tion, warrant, indenture of apprenticeſhip or other in- 
ſtrument, made or to be made by two or more juſtices of 
peace, which doth not expreſs that one or more of the 
1 of the quorum, ſhall be ſet aſide tor that de- 
eQ only. + 

A ſingle juſtice cannot bail a perſon that is committed 
by order of the ſeſſions ; for he that bails mult have as 


high à power as he who commits. 1 Keb. 857, 89). 
vid. tit. Bail. 


— 


— 
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extends to ſuch a multiplicity of caſe· , that it were endleſs | 


But 


1 


But whatſoever power is given to a juſlice, or to two 


juſtices of the peace, by any ſtatute, is given to the ſeſ- 
= the — hich — of a collection of juſ- 
tices. 2 Keb. 78. 

It has been held, that where a ſtatute ſays the next 
juſtice, it muſt be the next ; but where it ſays the juſ- 
tices of peace in or near the place, there any juſtice of 
peace in the county will ſerve. 1 Keb. 559. 

ices of the peace are to execute their authority as 

ices of the peace have 9 _ they * 
ſtices, and cannot arly do a judicial out 

Teck county. 2 Hal. Hit P. C. 50. 2 Hawk. P. C. 


1 if a juſtice of peace live or be out of the 
county wherein he is juſtice, he cannot by his warrant 
fetch a priſoner out of the county whereof he is juſtice, 
to come before him in the county where he is. 13 Ed. 
4. 8. 3. Plow. 37. a. Platt's caſe. i 

And as juſtices of the peace have no coercive power 
out of their county, they cannot make an order of baſ- 
tardy, or ſuch like orders, out of their county. 2 Hawk. 
F. & 37. 

hs © juſtice of peace may do a miniſterial act out of 
the county, ſuch as examine a party robbed, whether he 
know the felons, according to the ſtatute or not. Cra. 
Car. 211. 1 Fon. 237. ; 

Alſo by the better opinion, recognizances and informa- 
tions voluntat ily taken before them in any place are good; 
for thoſe, ſays my Lord Chief Juſtice Hale, are acts of 
voluntary juriſdiction, and may be done cut of the 
county, as well as a biſhop may grant adminiſtration, in- 
ſtitution or orders out of his dioceſe. 2 Hawk. P. C. 
37. 2 Hal. Hiſi. P. C. 51. : | 

But a juſtice of peace cannot impriſon a perſon for not 
giving a recognizance, or commit a perſon for a crime, 
for theſe are acts of compulſory juriſdiction which he can- 
not exerciſe out of his proper county. 2 Hal. Hit. P. 
C. 51. | | 

A. commits a felony in the county of B. where he 
lives, and goes into the county of C. and is there taken, 
2 juſtice of the peace of the county of G. may take his 
examination and informations in the county of G. tho? 
the felony were committed in the county of B. but my 
Lord Hale ſays, that upon his arraignment in the county 
of B. he would never allow theſe examinations to be 

given in evidence, becauſe though he may commit and 
examine, and give an oath to the informers, yea and bind 
them over to give evidence, or commit them, yet that is 
but for neceſſiiy of preſerving the peace, for he hath really 
no juriſdiction in the caſe. 2 Hal. Hift. P. C. 51. 

If A. commit a felony in the county of B. and upon a 
warrant iſſued againſt him by a juflice of peace in the 

county of B. he is purſued, and flies into the county of 
C. and there is taken, he muſt not, by virtue of that 
_ warrant, be carried to a juſtice of peace of the county 
of H. where he committed the felony, but to a juſtice 
of peace in the county of C. where he was taken. 1 
Hal. Hi,. P. C. 580 

But it A. were taken by the warrant in the county 
of B. and break away into the county of C. and be 


there taken upon freſh ſuit by them that firſt took him, 


he may be either brought to a juſtice of the county of 
C. where he was laſt taken, or before the juſtice of the 
county of B. by whoſe warrant he was firtt taken; for 
in ſuppoſition of law he was always in cuſtody. 1 Hal. 
Hift. P. C. 581. 

But if he eſcape before arreſt into another county, if 
it be a warrant barely for a miſdemeanvur, it ſeems the 


officer cannot purſue him into another county, becauſe | 


out of the juriſdiction of the juſtice that granted the 
warrant ; but in caſe of felony, affray or dangerous 
wounding, the officer may purſue him, and raiſe hue 
and cry upon him into any county ; but if he take him 
in a foreign county, he is to bring him to the gaol or 
juſtice of that county where he is taken, for he doth not 
take him purely by the warrant of the juſtice, but by 


the authority which the law gives him, and the juſtices | 
warrant is a ſufficient cauſe of ſuſpicion and purſuit. 2 


Hal. Hift. P. C. 115. 
Vol. II. No. gg. 
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If A. he a juſtice of peace in two adjacent counties: 
though by ſeveral commiſſions, as the recorder of London 
is, he, whilſt he ves in one county, may fend his war- 
rant to apprehend maletaQtors in another. and ſend them 
to Newvate, which is the common gaol both for London 
and Middleſex. 2 Hal. Hiſt. P. C. 581. 

The juſtices of the peace have juriſdiction of felonies 
ariſing within the verge. 4 Co. 46. a. Vigg's cale. 2 
Hal. Hift. P. C. 52. | 

Juſtices of the peace for a county have, by their com- 
miſſion, an expreſs authority as well within liberties 
as without, and may execute their office within a town 
which has a ſpecial commiſſion of the peace for its own 
limits, unleſs ſuch commiſſion have a clauſe that no other 
Juſtices, except thoſe named in it, ſhall any way concern 
themſelves in the keeping of the peace within the liber- 
ties of ſuch town. 2 Flawk. P. C. 37. 2 Hul. Hi. 


P. C. 49. 
Alſo it feems, that though ſuch commiſſion have a 
ſpecial excluſive clauſe, of which the juttices have notice, 


vet their acts within a liberty are not void, though per- 


haps they may be puniſhed for proceeding in defiance of 
ſuch reſtrictive clauſe, as for a contempt of the King's 
prohibition. 2 Hal. Hift. P. C. 47. 2 Hawk. P. C. 


37. 

By the 9 Geo. 1. cap. 7. ſed. 3. it is enacted, That 
if any juſtice of peace ſhall dwell in any city, or other 
precinct that is a county of itſelf, fituate within the 
county at large, for which he ſhall be appointed juſtice 
of peace, although not within the ſame county, it ſhall 
and may be lawful for any ſuch juſtice of peace to grant 
warrants, take examination, and make orders for any 
matters which any one or more juſtice or juſtices of the 

e may act in, at his own dwelling houſe, although 


| peac 
ſuch dwelling houſe be out of the county where he is au- 


thorized to act as a juſtice of peace, and in ſome city, 


or other precinct adjoining, that is a county of itlelf ; 


and that all ſuch warrants, orders and other act or acts 


of any ſuch juſtice of peace, and the act or acts of any 


conſtable, tythingman, head! h, overſeer of the 
poor, ſurveyor of the highways, or other officer, in obe- 
dience to any ſuch warrant or order, ſhall be valid, good 
and effectual in the law, although it happen to be out of 
the limits of the proper precinct or authority; provided 


always, that nothing in this act contained ſhall extend to 


give power to the juſtices of the peace for the counties 
at large, to hold their general quarter-ſeſſions of the 
peace in cities or towns, which are countics of them- 


| ſelves; nor to impower juſtices of the peace, ſheriffs, 
 bailifls, conſtables, headboroughs, tithingmen, borthol- 


ders or any other peace officers of the counties at large, 
to act or intermeddle in any matters or things ariſing 
within cities or towns, which are counties of themſelves, 
but that all ſuch adings and doings ſhall be of the ſame 
force and effect in law, and none other, as if this act had 
never been made.” 

Stat. 15 Geo. 2. cap. 24. Where any perſon liable to 


be committed to the houſe of correction, ſhall be appre- 


hended within any liberty, city or town corporate, whole 
inhabitants are contributory io the ſupport of the houle 
of correction of the county, riding or diviſion in which 
ſuch liberty, &c. is ſituate; it ſhall be lawful for the 
juſtices of the peace of ſuch liberty, &c. to commit 
ſuch perſon to the houſe of correction of that county, 
&c. in which ſuch liberty, &c. is ſituate ; which perſou 
ſo committed ſhall be dealt with, and be ſubject to the 
ſame correction, as if committed by any jultice of the 
peace of the ſame county, c. | 

Stat. 16 Geo. 2. cap. 18. ſect. 1. It ſhall be lawful for 
every juſtice of the peace within his juriidiction to exe- 


cute every thing appertaining to his office, ſo far as the 


ſame relates to the laws concerning the poor, vagrants, 
highways, or parochial taxes or rates, notwithſtanding 
ſuch juſtice is rated to, or chargeable with the taxes within 
ſuch pariſh or place affected by ſuch act of ſuch juſtice. 
Sef. 2. No act already done by any ſuch juſtice ſhall 
be void, becauſe the fame hath been ſo done by any ſuch 
juſtice ſo rated or chargeable. | 


4R See. 
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Sec. 3. This a& ſhall not authorize any juſtice for any 
county or riding at large to act in the determ: nation of any 
appeal to the quarter - ſeſſions for any ſuch county or rid- 
ing, from any order or thing relating to the pariſh or 
where ſuch juſtice is ſo charged. | 

Stat. 24 Geo. 2. cap. 55. fett. 1. In caſe any perſon, 
againſt whom a warrant is iſſued by any juſtice of the 
peace of any county or place within this kingdom, eſcape, 
go into, reſide or be in any other county or place, out 
of the juriſdiction of the juſtice granting ſuch warrant, it 
ſhall be lawful for any juſtice of the peace of the county, 
c. where ſuch perſon eſcapes, and ſuch juſtice is hereby 
required, upon proof upon oath of the hand-writing of 
the juſtice granting ſuch warrant, to indorſe his name on 
ſuch warrant ; which will be a ſufficient authority to the 
perſon bringing ſuch warrant, and to all other perſons io 
whom ſuch warrant was originally directed, to execute 


ſuch warrant in ſuch other county, &c. out of the juriſ- | 


diction of the juſtice granting ſuch warrant, and to ap- tefed by the law in the execution of their offices. 


prehend and carry ſuch offender before the juſtice who in 


dorſed ſuch warrant, or ſome other juſtice of ſuch other | 


county, c. where ſuch warrant was indorſed. In caſe 
the ws, for which ſuch offender is ſo apprehended in 
ſuch other county, &c. be bailable in law, and ſuch 
offender be ready to give bail for his appearance at the 
next aſſhzes or general elivery, or next general 
quarter- ſeſſions of the peace for the county, &c. where 
the offence was committed, ſuch juſtice of ſuch other 
county, &c. before whom ſuch offender is brought, ſhall 
take bail of ſuch offender for his appearance at the next 
aſſizes, or general gaol-delivery, or at the next general 
quarter · ſeſſions of the peace for the couniy, &c. where 
fuch offence was committed, as the juſtices of the peace 
of the proper county, &c. might have done; and the 
juſtice fo taking bail ſhall deliver the recognizance, to- 
gether with the examination or confeſſion of ſuch offen- 
der, and all proceedings relating thereto, to the conſtable, 
or perſon ſo apprehending ſuch offender, who is to deliver 
over ſuch recognizance, &c. to the clerk of afſize, or 
clerk of the peace of the county, &c. where ſuch offender 
is required to appear by ſuch recognizance; and ſuch re- 
cognizance, c. ſhall be of the ſame force as if the ſame 
had been entered into, before a juſtice of peace for the 
proper county, &c. where the offence was committed, 
and the ſame proceedings ſhall be had thereon; and in caſe 
ſuch conſtable, or other perſon to whom ſuch recogni- 
zance, Ofc. is ſo delivered, neglect to deliver over the 
fame to the clerk of aſſiſes, or clerk of the peace of the 
county, &c. where ſuch offender is to appear, ſuch con- 
ſtable or other perſon ſhall forfeit 10 J. to be recovered by 
bill, &c. in any court at Fefminfter, by any perſon who 
will ſue for the ſame; wherein no eſſoign, &c. ſhall be 
allowed. And in cafe the offence for which ſuch offender 
is apprehended in any other county, &c. be not bail able 
in law, or ſuch offender give not bail for his appearance 
at the next aſſizes or general gaol-delivery, cr next general 


quarter-ſeſſions of the peace for the county, c. where 


the offence was committed, to the fatisfaQuun of the ju- 
ſtice before whom ſuch offender is brought, in ſuch other 
county. &c. then the conſtable or perſon apprehending 
ſuch offender, ſhall carry ſuch offender before a juſtice of 
peace of the proper county, Ac. where ſuch offence was 
committed, there to be dealt with according to law. 

$22. 2. No action of treſpaſs, falſe impriſonment, in- 
formation or indictment, or other action ſhall be brought 

againſt the juftice who indorſes ſuch warrant, by reaſon 
of his indorſing ſuch warrant. | 


Sec. 3. Provided that ſuch perſon be at liberty to bring | 
originally granted ſuch 


his action againſt the juſtice who 
warrant, as he might have done in caſe this act had not 
been made. 

Where a city hath juſtices with an excluſive clauſe, 
the juſtices of the county cannot act in matters of exciſe; 
as where the queſtion was, Whether, as the city of New 


Sarum had an excluſive commiſſion of the e, the 
juſtices of the county of Mils could by virtue of 12 Car. 2. 


cap. 23. and 15 Car. 2. cap. 2. act in exciſe matters 
within the city. This caſe was argued three times at the 


bar, and this term the Chief Juſtice delivered the reſo- | 


— 


— AL _— 


„„ 


— 


1 
lution cf the court: 1. That the Crown might grant to 
anv city, to have juſtices of their own within themſelves, 
and exclude the county juſtices tum intermeddling in the 
or.nary buſineſs of a juſtice of peace. Bro. Letters Pa- 
tent 111. Dalit. 24. 2 Infi. 71. adly, That in ſuch 
caſe the act of the county juſtices would be void, and not 
to be conſidered only as a breach of the franchiſe. 2 Inf. 
557. 3dly, That though the 12 Car. 2. gives the ju- 
riſdiction in exciſe matters to the juſtices of the peace 
reſiding near the place where the forſcitute thall be made, 


or offence committed; yet it never was the deſign of the 


legiſlature to make any alteration in the reſpeQtive juriſ- 
dictions of the juſtices, but only to veſt the exciſe juriſ- 
dition in juſtices of counties, cities and places, with re- 
ſpe& to their ſeveral local juriſdictiuns within ſuch places. 


| Stran. 1154. Trin. 14 Ges. 2. Talbt v. Hubble. 


7. Of their fees ; and how they are fawured and pro- 


Stat. 26 Geo. 2. cap. 14. ſef?. 1. The juſtices of the 
peace throughout England, at their reſpective general 
quarter-ſeſſions next after the 241i of June 1753. ſhall 
make a table of the fees to be taken by clerks to juſtices 
of the peace within the county, city or diviſion, for 
which ſuch general quarter- ſeſſions are held; and ſuch 
reſpective tables of fees, being app: oved by the juſtices of 
peace at the next ſucceeding general quarter: leffions tor 
ſuch county, Lc. with ſuch alterations as ſuch juſtices 
ſo aſſembled t}ink proper, ſhall be laid before the judges 
at the next afities, or at the great feflivns for the prin- 
cipality of Males, and counties palatine of Cheſter, Lan- 
caſter and Durban, for the reſpective county, c. and 


the ſaid judges at e to confitm ſucli re pe dive tables of fees, 


as ſettled by the ſaid juſtices, or with tuch alterations as 
to ſuch judges appear reaſonable ; and it ſhall be lav ful 
for the ſaid juſtices of peace in their reſpeQive quarter- 
ſeſſions, from time to time to make any other table of 
fees to be taken inſtead of the fees contained in the table 


| confirmed by the judges of aſſiſe, and after the ſame are 


approved by the juſtices of peace at the next ſucceeding 
general quarter-ſefſions, to lay ſuch new table of fees be- 
fore the judges at the next aſſizes; or at the great ſeſſions 
for the principality of Males and counties palatine of 
Cheſter, Lancafter and Durham, who are to ratify the 
ſame, if they think fit; but no table of fees to be made 
by the ſaid reſpective juſtices of peace, ſhall be of any 
validity until the ſame be confirmed by the taid judges. 
ext. 2. If at any time after three calendar months 


from the time that ſuch table of fees is made and ratified, 


any clerk to any juſtice, or any perſon acting as ſuch, 
under pretence of any thing done by fuch juitice in the 
execution of his office, or done by ſuch clerk, demand 
or receive any other or greater fee than is aſcertained and 
confirmed as aforeſaid, ſuch perſon ſhall for every 
ſuch offence forſeit 20 J. to any perſon who ſhall ſue for 
the ſame by action of debt, &c. in any court of record at 
Weſtminſter, wherein no eſſoign, Ec. ſhall be allowed. 
Set. 3. All the tables of tees made and confirmed as 
aforeſaid, ſhall be depoſited with the clerk of the peace 
for the reſpective county, city or other diviſion; and 
each of the ſaid clerks of the peace ſhall cauſe copies of 
the ſaid tables to be kept conſtantly in a conſpicuous part of 


the room where the general or quarter ſeſſions are held; 


under pain of forfeiting 10 J. for each offence, to be re- 
covered by action of debt, Ec. in any court of record at 


Weſtminſter, wherein no eſſoin, c. ſhall be allowed. 


Se. 4. All ſuits brought by virtue of this act, ſhall be 
brought beſore the end of three months after the offence 
committed. 

Stat. 27 Ges. 2. cap. 16. ſed7. 4. The table of fees to 
be taken by the clerks to juſtices of peace for Middleſex, 
which ſhall be ſettled by the juſtices for the ſaid county 
at their general or quarter ſeſſions ſhall be laid before 
the Lord Chief Juſtice of the King's Bench, the Lord 
Chief Juſtice of the Common Pleas, and the Lord Chief 
Baron of the Exchequer, or any two of them, who are 
to confirm ſuch table ct fees as lettled, or with ſuch alter- 
ations as to them or any two of them appear reaſonable ; 

and 
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the juſtices of peace fur the ſaid county are to make 
_—_ a fees at their next general or quarter le ſ- 


ſions, after the 24th of June 17 54. and to approve or al- 
ter the ſame at the next ſuccceding general or quarter 
ſeſſions, and from 3 time to make and approve any 
e of ſuch 

—_—__ Fac. 1. cap. 5. If any action upon the caſe, 
treſpaſs, battery, or falſe impriſonment, ſhall be brought, 
againſt any juſtice of peace, mayor or bailiff of a city or 
town corporate, headborough, port-reeve, conſtable, rith- 
ingman, collector of ſubſidy or fifteenths, for any thing 
by them done by reaſon of their offices, it ſhall be lawful 
for every ſuch juſtice of peace or other officer, and all 
others which in their aſſiſtance, or by their command, 
ſhall do any thing touching their offices, to plead the ge- 
neral iſſue, Not guilty ; and it the verdit paſs with the 
defendant, or the plaintiff become nonſuit, or ſuffer any 
diſcontinuance, the judge before whom the matter ſhall 
be tried ſhall allow the defendant double coſts. 

Stat. 21 Fac. . c. 12. ſet. 5. If any action upon the 
caſe, treſpaſs, battery, or falſe impriſonment, ſhall be 
brought againſt any juſtice of peace, mayor or bailiff of 
city or town corporate, headborough, port-reeve, con- 
ſtable, tithingman, colleQor of ſubũdy or fiſteens, church- 
wardens, and perſons called ſworn-men, c. and their 
deputies, or any other, which in their aſſiſtance, or by 
their command, ſnall do any thing touching their offices, 
for any thing by them done by virtue of their office, the 
action thall be laid within the county where the fact ſhall 
be done, and it ſhall be lawful for every perſon aforeſaid, 
to plead the general iſſue, Not guilty ; and if the verdict 
ſhall paſs with the defendant, or the plaintiff become 
nonſuit, or ſuffer any diſcontinuance, the defendant ſhall 
have double coſts. 


out againtt, nor any copy of any proceſs at the ſuit of a 
E ſhall be ſerved on any juſtice of the peace, for any 
thing by him done in the execution of his office, until 
notice in writing of ſuch intended writ or proceſs be deli- 
vered to him, or left at the uſual place of his abode, by 
the for the party who intends to ſue, at leaſt one 
calendar month before the ſuing out or ſerving the ſame ; 
in which notice ſhall be clearly and explicitly contained 
the cauſe of aQion, on the back of which notice ſhall be 
indorſed the name of ſuch attorney, with the place of his 
abode, who ſhall! be intitled to the fee of 20 5. for pre- 
paring and ſerving ſuch notice. | 

Se. 2. It ſhall be lawful for ſuch juftice of peace at 
any time within ene calendar month after ſuch notice 
given, tc terder amends to the party complaining, or to 
his attorney; and in caſe the ſame is not accepted, to 
plead ſuch tender in bar to any action grounded on ſuch 


writ or proceſe, together with the plea of Not guilty, | 


and any other plea, with leave of the court; and it upon 
iſſue joined, the jury find the amends fo tendered to have 
been ſufficient, they ſhall give a verdict for the defendant ; 
and in ſuch cafe, or in caſe the plaintiff become nonſuit, 
or diſcontinue his action, or judgment be given for ſuch 
juſtice upon demurrer, he ſhalt be intitled to the like coſts 
as if he had pleaded the general iſſue only; and if the jury 
find that no amends were tendered, or that the ſame 
were not ſufficient, and alſo againſt the defendant on ſuch 
other plea, they ſhall give a verdiCt for the plaintiff, and 
ſuch damages as they think proper, which he ſhall re- 
cover, together with his cofts. 

Sect. 3. No fuch plaintiff ſhall recover any verdict 
againſt ſuch juſtice, where the action is grounded on an 
act cf the defendant as a juſtice of peace, unleſs it is 
proved upon the trial that ſuch notice was given, but in 
default thereof ſuch juſtice ſhall recover a verdi& and 
colts. 

Set. In caſe ſuch juſtice negle& to tender any 
* have tendered inſufficient amends, before the 
action brought, it ſhall be lawful for him, by leave of 
the court where ſuch action depends, at any time before 
iſſue joined, to pay into court ſuch ſum as he ſees fit; 
whereupon ſuch proceedings ſhall be had as in other 
actions where the defendant is allowed to pay money into 
court. | 


| 


Stat. 24 Geo. 2. c. 44. ſe. 1. No writ ſhall be ſued 


| 


1 


jus 

Se. 5. No evidence ſhall be given by the plaimiff, on 
the trial of any ſuch action, of any cauſe ot action, ex- 
cept ſuch as is contained in the notice. | 
| Seat. 6. No action ſhail be brought againſt any con- 
fable, } .:dborough, or other officer, or againſt any per- 
ſon acting by his order and in his aid, for any thing don-: 
in obedience to any warrant under the hand and ſeal of 
any juitice of the peace; until demand hath been made 
or left at the uſual place of abode, by the party intending 
to bring ſuch action, or by his attorney, in writing 
ſigned by the party demanding the ſame, of the peruſal 
and copy of ſuch warrant ; and the ſame hath been re- 
fuſed or negleCted for ſix days after ſuch demand: and in 
caſe after ſuch demand and compliance therewith, any 
action be brought againſt ſuch conſtable, &c. for any 
ſuch cauſe as aforeſaid, without making the juſtice who 
ſigned or ſealed the faid warrant defendant, on producing 


and proving ſuch warrant at the trial, the jury ſhall give 


their verdict for the defendant notwithſtanding any detect 
of juriſdiction in fuch juſtice; and if ſuch action be 
brought jointly againſt ſuchi juſtice, and ſuch conſtable, 


Sc. then, on proof of ſuch warrant, the jury ſhall find 
for ſuch conſtable, &c, notwithſtanding juch defect of 


juriſdiction; and if the verdi& be given againſt the juſtice 
the plaintiff ſhall recover his coſts againſt him, to be taxed 
in ſuch manner as to include ſuch colts as ſuch plaintiff 
is liable to pay ſuch defendant for whom ſuch verdi& is 
tound as aforeſaid. 


Sec?. 7. Where the plaintiff in any ſuch action againſt 


any juſtice of peace ſhall obtain a verdiR, in caſe the judge 


before whom the cauſe is tried, in open court certify on 
the back of the record, that the injury for which fuch 
action was brought, was wilfully and maliciouſiy com- 
mitted, the plaintiff ſhall be intitled to double coſts. 

Sect. 8. No action ſhall be brought againſt any juſtice 
of the peace, for any thing done in the execution of his 
office, or againſt any conſtable, Fc. acting as aforeſaid, 
unleſs commenced within fix calendar months after the 
fact committed. | 

STICES OF PEACE WITHIN LIBERTIES, 
ſticiarii ad pacem infra libertates,) Are ſuch in cities, 
and other corporate towns, as thoſe others of the counties, 
and their authority or power is all one within their ſe- 
veral precincts, Stat. 27 Hen. g. cap. 25. 

JUSTICES OF TRAILE-BASTON, Were a kind of 
Juſtices appointed by King Edvard the Firſt, upon occa- 
ſion of great diſorders grown in the realm, during his ab- 
ſence in the Scath and French wars. In the O!d N. B. fol. 
52. they are ſtiled jnſtices of trial baſtin e But by Helinſbed 
and Stow, Traile Baſton, to called (lay they) of trailing, 
or drawing the ſtaff of ju/tice: Or according to Co. 12 
Rep. fol. 25. for their ſummary proceedings, who ſays 
alto, they were, in a manner, »//ices in eyre, and their 
authority founded on the ſtatute of Ragman "Their of- 


ice was to make inquiſition through the realm, by the 


verdict of fubſtantial juries, upon all officers, as mayors, 


ſheriffs, bailiffs, eſcheators and others, touching extor- 


tion, bribery and other ſuch grievances ; as intruſions in- 
to other mens lands, barretors and breakers of the peace, 
with divers other offenders ; by means of which inquiſi- 
tions, many were puniſhed by death, many by ranſom, 


and the reſt flying the realm, the land was quieted, and 


the King gained great riches towards the ſupport of his 
wars, See Marr. We/im. in anno 1305. In the Hit. 
Neffen. fel. 200, ſub anno 1305. which may be ſaid to 
be coetaneous with theſe juſtices, he gives the following 
account of their office. Circa hec tempora proceſſit in 
publicum nave inguiſitiani; breve, guad Anglice dicitur trail- 
baſton, contra intrufores, condudlitias ſciſinæ captores, pacis 
infractores, raptores, incendiarios, murderatores, pugnatores. 
Multi hoc perempti, multi redempti, multi naxii, pauci in- 
naxii ſunt inventi. Ades quidem rigide proceſſit hufus coer- 
tionis juſtitia, qued pater propria fills nen parceret, Ec. 
dira multa. As to the name traile-baſton, there are divers 
opinions; ſome think that baſ/ton ſignifies the beam of a 
pair of ſcales, and fo is metaphorically applied to the juſt 
poiſing of recompence for offences committed. Others 
think it may be derived from the French (treilles, i. can- 
celli) bars or lattices, a grate with croſs bars: Others 


from 


1s 


from the word treille, i. pargula, a frame or rail, ſuch as | 


vines uſe to run upon; and baſfon, a ſtaff or pole, infer- 
ring, that the ju/tices imployed in this commiſſion, had au- 
thority to proceed without any ſolemn judgment-ſcat, but 
might without more work proceed wherever they could 
apprehend the malefaQrs they ſought for. If | may be 
admitted to give my thoughts, I ſuppoſe, it may be deri- 
ved from the French word trayl, i. to draw; and bafton, 
a ſtaff; and the reaſon of this my ſuppoſition is, that 
the Kings of England having in thoſe times many occa- 
fions in France, by reaſon of their frequent wars there ; 
and obſerving that the marſhals of France had a large 
power, with which they were inveſted by the delivery of 
2 (or as we call it a battoon) the enſign of their 
office and authority; when they returned, and found 
ſtrange diſorders grown here, in imitation of that, erect- 
ed theſe juffices, who 
them as the badge of their office, ſo that whoever was 
brought before them was ?raille al baſton, traditus ad ba- 
culum ; whereupon with ſubmiſſion, may their name eaſi- 
ly de deduced, and they called juſtices de trail-baſton, or 
juſticiarii ad trahendum off endentes ad baculum vel baſton. 
We find a commiſſion of trail-bafton, coram Rogero de 
Grey & ſacits ſuis juſtic. apad S. Albanum, anno Regni 


is Ed. 3. conqueſtum, 5. Covell, edit. 1727. See 
— 2 82 „ verbo Trail. baſton. 


JUSTICTAR, or JUSTICIER, (Fr. jufticier,) A jof- 


tice, or juſticier. The Lord Bermingbam, juſticiur 
land. Baker's Chron. Ang]. fol. 118. 


The whole juriſdiction which is now diſtributed among 
the ſeveral courts of Weſtminſler Hall, ſeems in the firſt 
reigns after the conqueſt to have been lodged in one 


is faid to have been adminiſtred ſometimes by the King 
himſelf in perſon, and ſometimes by the high juſticier, 
who was an officer of very great authority, and uſed in 
the King's abſence beyond ſea to govern the realm as 
vice-roy. 2 Hawk. P. C. 6. * 

The firſt juſticiaries after the were Odo biſhop 
of Baieux in Normandy, half-brother by the mother to 
the conqueror, and William Fitz-Oſbern, who was vice- 
roy, and had the ſame power in the north that Odo had 
in the ſouth, and was the chief in the conqueror's army. 
| Brady's Preface to the Norman Hiſtory 151. (B.) Dugd. 
Chron. Series 1. | : 

The next juſticiaries were William Earl of Warren in 
Normandy, a great commander in the battle againſt Ha- 
rad, and Richard de benefatta, alias Richard de Tone- 
| bridge, ſon to Gilbert Earl of Brion in Normandy, and 
were conſtituted in 107 3. Brady's Preface, &c. 151. 
(B.) Dugd. Chron. Series 1. | RL) 

In a great plea between Lanfrank and the ſaid Odo, 
Goisfrid biſhop of Conflance in Normandy, was juſticiary. 
Brady's Preface, &c. 151. (C.) Dugd. Chron. Series 1. 

In the beginning of William Rufus, Odo was again 
juſticiery. William de Carilefo biſhop of Durham, a 
Norman, ſucceeded Ode, and then followed Ranulpb 
Flambard in 1099. Afterwards in the reign of H 1. in 
1100. Huge de Bacland, a Norman, was juſticiary, and 
after him his ſon Richard Baſſet was ; then Roger biſhop 
of Saliſbury, was juſticiary and chancellor. The next, 
in the time of King Stephen, was Henry duke of Nor- 
mandy, afterwards King Henry Il. And in Henry the 
Second's time was Robert de Bello Monte earl of Leiceſter 
in 1168. but Alboric de Vere earl of Guiſnes, is ſaid to have 
been juſticiary before him; and after earl of Leiceſter, 
Richard de Lucie was made juſticiary; after him in 
1180. Renulpb de Glanuil, that famous lawyer was made 
juſticiary; after him, Huge de Putacio, commonly called 

Putac, or Pudſey, nephew to King Stephen by his 
ſiſler, was made juſticiary in the north parts beyond 
Trent; and Milliam de or Long-Champ, 
biſhop of Ey, was at the ſame time by Ricbard the Firſt, 
made juſticiary on the ſouth parts of this fide Trent. 
Then, after the deprivation of William biſhop of Eh, 
Walter archbiſhop of Roven in N „ was made juſ- 
ticiary of all England. Brady's Preface, Ec. 151. (D) 


(E) (F) 152. (A) (B) (C). See Duga. Chron. Series 1, | 


2, 3» $2 5* 


(as they ſay) had a baſton delivered | 


— 


— 3 


* 11 


ww * 


— 2 


5 


| 


I V3 


William Long Champ biſhop of Ely, chief juſticiar ard 
lord chancellor to Ric. 1. Speed. 473. | 
Fitz Peter, chief juſticiar in whe firſt of Fob. Speed. 487. 
Hubert de Burgh earl of Kezt, chief juſticiar. 1 [Z z. 
Speed. 513. 
And after him, Stephen S:grave. Speed. 521. The 


chief juſticiar is the miniſter of regal com:nand in the 


abſence of the King. Speed. 51 3. | 

Towards the latter end of the Norman period, the power 
of the grand juſticiar was broken, ſo that the Aula Regis, 
which before was one great court where the juſticiar pre- 
ſided, was divided into four diſtin& courts, viz. Chan- 
cery, Exchequer, King's Bench and Common Pleas. 
Gilb. Hi. View of the Court of Exchequer 7. cities 
Madd. 2. 4. it determined about the 45 H. 3. Brady's 
Preface, Sc. 154. b. 

The chancellor was the firſt in order on the left hand 


of the juſticiary, and as he was a great perivn in court, 


ſo he was in the Exchequer; for no great thing paſſed 
but with his conſent and advice, nothing could be ſealed 
without his allowance and privity. But the juſticiary 
ſurmounted him and all others in authority, and he 
alone was endowed with and exerciſed all the power 
which afterwards was executed by the tour chief judges, 
viz. the Ch. Juſt. of B. R. the Ch. J. of C. B. the Ch. 


B. of the Exchequer, and the Mlaiter of the Court of 


Wards. Brady's Preface ta the Roman Hiſtary 153. (B). 
As long as the power of the juſticiar continued, the Aula 
Regis was one court, and oaly diſtinguiſhed by the ſe- 
veral officers ; for all the officers were united under the 


| juſticiar, and he was the governor and ſuperintendant of 


n 0 the courts. Giib. Hiſt. View of tbe Exchequer 10. 
court, commonly called the King's court, where juſtice | 


JUSTICIATUS, Judicature, prerogative. Cowell. ed. 
1727. | 

2 Is the higheſt court that is held in 
a foreſt, and is always held be fore the Lord Chief Fuſtice 


| in eyre of the foreſt, upon warning torty days before; 


and there the judgments are always given, and the fines 
ſet for offences, that were preſented at the courts of at- 
tachments, and the offenders indicted at the Swainmstes, 
concerning which ſee Manwood's Foreſt Law, cap. 2.4. 
JUSTICIES, Is a writ directed to the ſheriff, tor the 
diſpatch of juſtice in ſome ſpecial cauſe of which he can- 
not by his ordinary power hold plea in his county-court. 


| Hereupon the writ de excommunicats deliber ando, is called 


a jufticies in the Old Nat. Brev. fel. 35. Alſo the writ 
de homine reglegiands, Ibid. fol. 41. And the writ de f- 
cunda ſuperoneratione paſture, Ibid. fel. 73. There are 
many precedents of this in F. N. B. fal. 117. in Account, 
and fol. 152. in Annuity, and fol. 119. in Debt. Kitchin, 
fel. 74. ſays, that by this writ of juſticies, the ſheriff 


may hold plea of a great ſum, whereas, of his ordinary 
authority, he can hold no pleas, but of ſums under forty 
| ſhillings, with whom agrees Crompe. 
a juſticies, becauſe it is a commiſſion to the ſheriff ad ju- 
ſticiandum aliguem, to do a man juſtice, and requires no 


fol. 231. It is called 


return, or any certificate of what he hath done. Bractan, 
lib. 4. tract. 6. cap. 1 3. num. 2. mentions a juſtices to 
the theriff of London, in a caſe of dower. See the New 
Bok of Entries, verbo Juſſicias. | 
JUSTIFIABLE HOMICIDE. See Homrcpe. 
JUSTIFICATION, (Fuftifcatio,) Is an affirming or 
ſhewing good reaſon in court, why he did ſuch a thing as 
he is called to anſwer ; as to juſtify in a cauſe of replevin, 
Brooke, tit. Replevin. See Action, Liner, Tarseass. 
JUSTIFICATORS, (Fuſtificatores, ) Seem to ſignify 


| compurgators, or thoſe that by oath juſtity the innocence, 
reputation, or oath of another, as in the caſe of wagj 


ng 
law. Will. Rex Anglia cammerario © juſtiſicatoribus 
ſuit, omnibus ſuis fidelibus Norf. ſalutem. Inquirite per 
comitatum quis juſtius bujuſmedi foriifacturam haberet tem- 


| fore patris mei, ſive abbas Rameſiæ ſiue anteceſſor M. de 


Albenio. Et ſi comitatus concordaverit quad abbas refius 
prediftam forigfacturam debet babere, tunc præcipis ut C. 
folidi, guos Radal. Paſſel. implacitauit, fine mora abbati 
reddantur. T. Epiſcopo Dunelmenſi. Sir Henry Spelman 


leaves it thus without explication. Juſtificators are allo 


jurymen, becauſe they juſtify that party on whoſe behalf 
they give their verdict. Cowell, edit. 1727. 
| JUSTITIA, 


K E E 


TIA, Was anciently uſed for a judge, and 
ſometimes for a ſtatute, law or Ordinance. Richardus 
Dei Gratia. Sctatis, nos, 2 Toy _=_ * 

| ſe bas juſtitias iptas. veden, p. 
2 2. 2 taken for juriſdiction, or the office 


itia, . ed juſlitiarius was for- 
merly called juſfitia, i. e. a judge. Leg. H. I. cap. 42. 
A Rege vel juſtitia «jus, vel a communi utrorumque domino 


JU TING FACKES, Is to hold plea of any thing. 
Mr. Selden, in his Nzzes upon mentioning that 
plea which was held at Pinnenden between archbiſhop 
Lanfranck and Odo biſhop of Bayeux, tells us, Huic pla- 
cit» interfuerunt Goisfredus epiſcopus Conſtantienſis, gui in 
loco regis fuit, & juſtitiam illam tenuit, Lanfrancus epiſ- 
copus qui ut diflum eft placitavit & tatum dirationavit, &c. 

JUSTITIUM, A ceaſing from the ion of law, 
and exerciſing juſtice in places judicial. Cowell, edit. 
1727. See VACATION. 


K. 


$0454 A key or wharf: Area in littore enerandarum 
atque exonerandarum nauium cauſa, e compattts ta- 
bulis trabibuſque (cluvium mſlar) fir mata. Spelm. 


KAIAGIUM, The toll- money paid for loading or un- 


lcading goods at a key or wharf. Pat. 20 Ed. 3. 


KALENDAR MONTH, mentioned 16 Car. 2. c. 7. 


conſiſts of 30 or 31 days, (excepting February, which 
never hath more than 28, unleſs in a 
but 29.) Twelve of which months being thoſe mentioned 


in the kalendar make a year, which we call vulgarly in the | 
fingular number, a twelve-month. But if in the plural | 


number we ſay twelve mouths, then ſhall it be accounted 


a month of weeks, which is but 28 days. See Co. lib. 6. | 


J. 81. Cateſby's caſe. See CompuTaTION, CALENDAR. 

KALENDAE, Rural or conventions of the 
rural dean and parochial clergy ; ſo called, becauſe held 
on the kalends, or firſt day of every month: As at firſt 
every three weeks, and at laſt only once a quarter, and 
by degrees wholly intermitted, to the great decay of diſ- 
cipline. See Parech. Autig. p. 640. 


LEXDS. 

KANTREF. According to the deſcription of Mr. 
Humphry Lloyd, out of the laws and ordinances of How- 
eldda, a kantref had its denomination from one hundred 
towns, and ſignifies as much, under which were contained 
ſo many commots, which the Welßb call crummwd, and 
ſignifies provencia or regio, and confiſteth of twelve manors 
or circuits, and two tuwnſhips. We find the word men- 
tioned in Mon. Angl. 1 part. fol. 319. thus Le pri- 
mier Conquereuy de trois kantref de la terre de Brecknoch, 
eſtoit Bernard de Nefmarch Norman. See Caxraeo. 

KARTITE, CARITE, The religious called their beſt 


conventual drink, or their ſtrong beer, by this name; be- 


cauſe after meals Nr to drink their pocula caritatis 
or ad caritatem, i. e. their grace-cups, in this beſt liquor. 
Cowell, edit. 1727. e k 
_ KARLE, (Sax.) A man; and ſometimes a ſervant or 
clown. Hence the Saxons called a ſeaman a ws and 
a domeſtick ſervant buſcar/e. This word is often found 
in Domeſday, Selden's Mare Clauſum, and other ancient 
records. From hence, by corruption, comes our modern 
word churle. Cowell, edit. 1727. | 

KARRATA FOENI, A cart load of hay. Man. 
Angl. par. 1. f. 548. 

AY. See KEY. 


KEELAGE, (Killagium) A privilege to demand 


money for the bottom of ſhips reſting in a port or habour. | 
Rot. Parl. 21 Ed. 1. 
KEEP, A ſtrong tower in the middle of any other fort 
or caſtle, wherein the 
Vor. II. Ne gg. 


beſieged make their laſt efforts of 


"_ 


Leap-year, and then | 


alſo called Chief Warden of the toreſt. Adanw 
| Laws, part 1. page 156. and hath the principal govern- 


| the high eſteem and reputat 

This Lord Keeper, by the ſtatute 5 Eliz. 18. hath the 
| fame place, authority, preheminence, juriſdiQtion, exe- 
cCution of laws, and all other cuſtoms, commodities and 


| By authority of parliament. See CusToDes LiBERTA- 


| in ſtat. 33 
KALENDS, The beginning of a month. See Ca- 


| 


TE 1, 
« KK 
defence, was called a keep. Hence the inner pile of 8 


| tification within the caſtle of Dover, ereQted by King 


Flenry II. about the year 1153. was called the King's 
keep : So at Windſor, Ec. | 
KEEPER OF THE FOREST, (Czfte: / 


e,) Is 
s Foreſt 


ment of all things, and the check of all officers belonging 


to the ſame; and when it pleaſeth the Lord Chief Juſtice 


in eyre of the foreſt to keep his juſtice-ſeat, ke ſends out 

is warrant, or general ſummons, to him torty days be- 
fore, for the warning of all under officers to appear be- 
fore him at a day aſſigned in the ſummons, which fee in 
Munwood, ubi ſupra. . 

KEEPER OF THE GREAT SEAL, (Cu/flos Magn: 
$:gilli) Is a Lord by his office, and ſtiled The Lord Keep- 
er of the Great ſeal of England; he is one of the King's 
council; through whoſe hands paſs all charters, commil- 
ſions and grants of the King under the Great ſeal ; with- 
out which ſeal all ſuch initruments by law are of no 
force. For the King is in the interpretation of law a 
corporation, and th nothing firmly but under the 
ſaid ſeal, which is as the publick faith of the kingdom in 
ion juſtly attributed thereto. 


12 Hen. 6. 14. Seems 


to be that officer in the King's Mint, at this day called 


The of the oy: See Misr. 
KEEPER OF THE LIBERTIES OF ENGLAND, 


KERHERE, 2 for a cuſtomary duty for 
carriage of the Lord's goods. Cowell, edit. 1727. 

KERNELLARE DOMUM, To build a houſe with 
a wall or tower, khernelled or crenelle, with cranies or 
notches, for the better conveniency ot ſhooting arrows, 
and making other defence. Spelman derives it from the 
Sax. cyrnel, a ſeed or kernel; from whence, ſays he, 
cyrnelen, to riſe in knobs or bunches. But Du Freſus juſt- 
ly reflects on this violence done to the word, and finds it 
to be guarnellus or guadranellus, a four tquare hole or 
notch; ubicungue patent quarne.li ſive fenefire. This 
form of walls and battlements tor military uſes, and chi | 
for ſhooting with bows and arrows might pothbly borrow 
name from guadrellus a tour ſquare dart. It was a com- 


mon favour granted by our Kings after caſtles were, tor 


preventing rebellion, demoliſhed, to give their chief ſub- 
jects leave to fortity their manor-houſes with Kernelied 
walls. Licentiam dedimus Jobanni de Handle guad ip/e 
man ſum ſuum de Borftal juxta Brebull in com. Buck. muro 
de petra & calce firmare & kernallare poſſit. Dat. 12 Sept. 


1312. Paroch. Antig. pag. 353. which form of work 
does now 


appear in that ancient ſeat of Berſtal, com. 
Buck. Cowell, edit. 1727. | 
 KERNELLATUS, (tom the Lat. Crena, a notch,) 


| Fortified or embattled, according to the old faſhion. Et 


dux (ſe. Lanc.) dicit, quad ipſe clamat pro ſe & heredibus 
ſuis babere caſtrum ſuum de Halton, kernellatum. Pt. de 
quo warr. apud Ceſtriam, 13 Ed. 3. forfeited or embat- 
telled. Raſtarmel. Erat ibidem quoddam caſtrum duplici 
muro kernellatum, Cc. Survey of the Dutchy of Corn- 


4 8 KERNES, 


K I D 


KERNES, Idle perſons, vagabonds. Nec non de ii. | 
gui dicuntur idle men, & nalefactoribus, qui etiam kernys 


NA n 
KEVURE, A cover or veſſel uſed in a dairy-houſe for 
milk or whey. Paroch. Antig. pag. 386. 
' KEY, {Kata & caya, Sax. Leg. Teut. Kay,) A whart 
to land or ſhip goods or wares at. The verb cazare, in 
old writers, fignifies (according to Scaliger) io keep in, 
or reſtrain ; and fo is the earth or ground where &-y; are 
made, with planks and poſts. Cowell, edit. 1727. 
The lawful keys and wharfs for the lading or landing | 
of goods belonging to the port of London, are the follow- 
ing, viz. Cheſter" s-Key, Bremer - Rey, Galley-Key, IU col- 
Dicer, Cu ſtambonſe- Ney, Bear- Key, Forter's- Key, Cu- 
Ky, Figgan's-Key, Young's: Key, R. lh, R, Dice-boy, 
Smart*s-Kev, Somers's-Key, Hummond's-h-y, Lymn's- Mey, 
Eotolpl-It Har, Grant's-Key, Cock's-Krvy, and Prejfb-iFburſ;, 
beſides Biilingſgate, for landing of tiſh and trust; any 
Bridgbonſe in Southwark for corn and other provition, 
Sc. but for no other guo?s or merchangite. Deal boards, 
maſts and timber, may be landed at any place between | 
Limabauſe and Weſtminſter 5 the ow ner firſt paying or 
compounding for the cuſtoms, and declaring at what 
place he will land them. Lex Mercat. 132, 133. Stat. 
13 & 14 Car. 2. c. 11. ſed. 14. Rot. Scac. 19 Car. 2. | 
KEYAGE, (Katagium,) The money or toll paid for | 
loading or unloading wares at a key or wharf. Rat. Pat. 
1 Edw. 3. m. 10. and 20 Edw. 3. m. 1. 
KEIL. ES, or KEELS, (Ciali or Ciulet,) A kind of 
long- boats of great antiquity, mentioned in ſtat. 23 Hen. | 
8. c. 18. Longe naves gquibus Britanniam prime ingi eſt | 
ſunt Saxones. Spel. | 
 KEYNG, Five fells, or pelts, or ſheep-ſkins with their | 
wool on them. Cowell, edit. 1727. 
KEYUS, KEYS, A guardian, warden, or keeper, 
Vola ctiam quod aliquos ſeneſchallus, conftabularius, 
hallivus, keys, five foreftarius, ferviens, venator——per 
terras eorum venientes, ab ipſis nec ab hominibus ſuis paſcan- 
tur. Mon. Angl. tom. 2. p. 71. In the Ie of Man, the 
24 chief commoners, who are as it were conſervators of 
the liberties of the people, are called Keys of the iſland. 
_ KICHELL, a cake: It was a good old cuſtom for 
godfathers and godmothers, every time their god-children 
aſked them bleſſing, to give them a cake; which was 
called a Ged"s Nichell. It is ſtill a proverbial ſaying in 
tome counties, Aſt my b.efſing, and I will give you ſame 
plum-cake. Cowell, edit. 1727. 
KIDDER, Signifies one that badges, or carries corn, 
dead victual, or other merchandiſe, up and down to ſell. 
Stat. 5 Eliz. c. 12. They are alſo called kiddicrs, 13 
El. cap. 25. | : 
KIDDLE, KIDFEL, or KEDEI , (Xidellus,) A dam, 
or open wear in a river, with a loop or narrow cut in it, 
accomodated for the laying of weels or other engines to 
catch fiſh. 2 part. Inſt. fol. 38. Angu/tias, machinas ſive | 
ingenia in fluminibus poſita ad ſalmones alioſque piſces inter- 
cipiendos. Fiſhermen corruptly call them kettles, The 
word is ancient, for in Magna Charta, cap. 24. we read 

thus, Omnes kidelli deponantur de cætero penitus per Tha- 
meſiam & Medewezam & per tatam Angliam, nift per cofle- 
ram maris. And in a charter made by King Jabn, power 
was granted to the city of London, De kidellis amovendis 
fer Tbameſiam & Medeweyam. 1 Hen. 4. cap. 12. it 
was accorded, inter alia, That a ſurvey ſhould be made | 
of the wears, mills, ſtanks, ſtakes, and &idels, in the | 
great rivers of England. Ing. capt. apud Derb. 15 Nu. 
1 Eliz. poſt mortem Tho. Fyndern, &c. Et fuit ſeifitus 
de uno kidello vocat. a were, ac de libera fiſcaria in Potlh, 
Eſc. Bundello, 3. They are now called kerrles, or Fetile | 
nets, are much uſed on the ſea-coaſts of Ker! and IL Ales. 
Cowell, edit. 1727. 

KIDNAPPING, Is a ſtealing and conveying away a 
man, woman or child ; and is an offence at Common law, | 
puniſhable by fine, pillory, Sc. Raym. 474. Alſo if a 
maſter of a ſhip, &c. ſhall, during his being abroad, 
force any man aſhore, and willingly leave him behind, 
he ſhall ſuffer three months impriſonment. 11 & 12 
JV. 3. c. 7. 


dicuntur. Pat. 5 Ed. 3. p. 1. m. 25. & Ord. Hibern. 
| 
| 


— * 


. 


NIL Di. ' i, The eib part of an Logſheni, 
KILKE'LH, an anclent fervite kind of ra; ment. 
Cg well, edit. 1727. a 
KILI AC URI, Keetage. Cell, edit. 1727. 
KILLY HS 1ALLION, Is wiccre a lord of 2 marc 
was bound by cuſlum to provide a fallian for the ute of 


bis tenants maies. Shelm. 


Ri TII. Ac omnes annualrs reddicus de guadam cen ſue- 
tudine in Zvyas J. ucy vocat. Kilth. Pat. 7 Eliz. pag. 7. 


| Speiman couleſſeth he did not know the meaning ot the 


word. 


KINDRED. See Descrnr, ApmixISTRATION. 

KING, (Rex,) Is thought by Camden in his Brit. pag. 
105. to be contracted trom the Saxon word cynins lor 
c, ſignity ing him that hath the higheſt power, and 
ablolute rule over the whole land; and therefore the 
King is in intendment ct law clcared of thoſe defeUs 


| which common perſons are ſubject to; for he is always 


ſuppoſed to be of ful age. alihough never fo young, 
Cromp. Fur. fal. 134. Rrecbin, jol. 1. He is taken as not 
ſubject to death, but is a corporation in himſelf, Creap. 
ibid. He is ſupra legem by bis abiolnte power. Brad. 
lib. t. c. 8. Kitch. fel. 8. And tho? tor the better and 
more equal courſe in making laws, he do ads the 


three citites, that is, Lords Spiritual, Loris Fermnoral, 
and ihe Commons unto courcil ; yet this derogat.s not 


from his power; tor whatever they act, he by his nega- 
tive voice may quaſh. Ser concerning this, Smell de 


| Rep. Angler. lib. 1. cap. 3. an Pratt, lib. 2. ca). 16. 


num. 3. and Britten, cap. 39. Ile pardoneth lug and 
limb to offenders againtt his Civwn 2nd dignity, except 
ſuch as he bindeth himſelt by cath not to forgive. Staund. 
Hl. Cor. lib. 2. cap. 35. And abet mid jura in manu 
ſua. Bratt:n, lib. 2. cap. 24. rum, 1. Ile may alter or 


| ſuſpend any particular Jaw that ſeems hurtſul io the pub- 
lick. Blackwood in Apologia Regum, cap. 11, For the 


King's oath, ſee Bratton, lib. 3. c. 9. num. 2. | 
Again; the King's only teſtimony of any thing done 
in his preſence, is of as high nature and credit as any 


record; whence it comes, that in all writs or precepts 


ſent out for the diſpatch of buſineſs, he uſeth no other 
witneſs than himiclf, always ufing theſe words at the 


end, Teſte meipſo. Laſtly ; He hath in the right of his 


Crown many prerogatives above any common perſon, be 


he never ſo potent and honourable ; whereof you may 


read at large in Steuxdfrrd's treatiſe upon the ſtatute 
thereof made 17 Ew. 2. Allo in Bratton, lib. 2. cap. 
24. um. 1 C 2. See PRAEROGATIVE. 


Statutes concerning the King, Queen, and Royal Family. 
Inquiry to be made in the turn De Seductoribus Domini 


Regis et regui, Deminæ Reginæ, et liberorum ſuorum et 


earum conſentaneis, St. Mail. 3 Ed. 1. 
They that purſued and took King Edward 2. indemni- 


| fied, 1 Ed. 3. fl. 1. c. 1. the ſame of King Richard 2. 


1 Hen. 4. c. 2. 
The ſubje cs diſcharged of all obedience to the King 


as King of France, 14 Ed. 3. fl. 5. 


The King's children born beyond the ſea to be held 


natural ſubjects, 25 Ed. 3. ft. 2. 


None to move or counſel the King to do any thing 
againſt the ordinance for reformation of the government ; 
ine ſecond offence felony, 10 R. 2. 


Reſiſtance of evil adminiſtration by war, juſtified, 
11 R. 2. c. 1. 


The Crown entailed on the four ſons of King Henry 4. 
7 H. 4. c. 2. | 


Reſtraint on aliening the ancient jewels of the Crown, 
1 H. 6. c. 5. 


5 Judicial acts, &c. of H. 4. i. 5. and H. 7. other than 
in parliament, confirmed, 1 Ed. 4. c. 1. 


They who faithfully ſerve the King for the time being, 
according to their allegiance, ſhall not forfeit any thing 
tor the ſame, 11 H. 7. c. 1. 


| Penalty ot not attending the King when he goes to war 
in perſon, 11 M. 7. c. 18. 19 H. 7. c. 1. 


The King to be reputed the head of the church, 26 
JI. 8 c. 1. 


The 


To 
The ſucceſſion of the Crown limited, 25 H. 8. c. 22. 
26 H. g. c. 2. 28H.8. c. 7. 35 H. 8. c. 1. 1 E. 
c. 3. ſet. 4. ; | 
Proviſions for the government of a King during his 
minority, 25 H. 8. c. 22. ſea. 11. 


Power given to the King to repeal ſtatutes made under 
his age of 24 years, 28 H.8.c.17. 1 Ed. 6. c. 11. 


1 


The King's marriage with the Lady Anne of Clive diſ- 


folved, 32 FL. 8. c. 25. EINE ; 

Taking the King's hawks, hunting in his parks in the 
night, &c. made telony, 31 H. 8. c. 12. 3& 44.6. 
c. 17. 

The King's Royal aſſent by patent, good, 33 H. 8. 
c. 21. ſect᷑. 3. 

Tae King's title eſtabliſhed, 35. H. 8. c. 3. 1 © 2 
Ph. & Ma. c. 8. ſet. 42. — : 

The penalty of affirming that the King is a heretick, 
uſurper, &c. 5 & 6 EA. 6. c. 1 f. 


All acts againſt King Henry's marriage with Queen 


Catharine repealed, 1 Mar. ft. 2. c. 1. 

Withholding the King's caftles or ſtores made t:c aſon, 
5 & 6. Ed. 6. c. 11. ſed. 5. | 

The Royal power declared to be as fully in a Queen 
as in a King, 1 M. ft. 3. c. 1. | 

Queen Mary to have the adminiſtration not withſtanding 
her marriage, 1 H. H. 3. c. 2. 1& 2 Ph. & Mar. c. i 

All foreign authority within the realm abolithe, and 
eccleſiaſtical juriſdiction annexed tu the Crown, 1 El. c. 
1. ſeri. 16, 17. | 

he oath of ſupremacy to be taken, 1 EI. c. 1. , 19. 

Maintaining foriegn authority, for the third offence is 
treaſon, 1 EI c. 1. fed. 30. | 

The right of Queen Elizabeth and the heirs of her 


body, 1 El. c. 3. | 

An aſſociation for defence of Queen Elizabeth, 27 E!. 
c. 1. 

The perſons by whoſe means the Queen's life may be 


ſhortened, diſabled to pretend title io the Crown, 27 El. 


c. 1. 
Of the title of King Charles 2. 12 Car. 2. c. 12. f. 12. 
The people have no coercive power over the perſon of 
the King, 12 Car. 2. c. 30. /. 1. 
The poſt- office revenue, and wine licences, ſettled up- 
on the Duke of York, 15 Car. 2. c. 14. 1 Fac. 2. c. 12. 
The coronation oath, 1 V. F AA. c. 6. 


The ſucce ſſion of the crown limitcd, 1 V. & 27. l. 


2. c. 2. fact. 8. 

Perſons profeſſing the Popiſh religion, or marrying a 
Papiſt, excluded from the ſucceſſion, 1 JF”. & A. ft. 2. 
c. 2. ſecl. 9. 12 I. 3. c. 2. 


The King ſhall take the declaration againſt popery, 


1. C. Al. ſt. 2. e. 2. ſ. ro. 
The recognition of King William and Quecn Mary, 
2. A. c. 1. | 

Commiſſions, &c. not to ceaſe for ſix months after the 
death of the King, 7 & 8 V. z. c. 27. 21. 1 4nn. 
t. 1. c. 8. 4 Ann. c 8. 6 Aun. c. 7. J 8. 

To extend to Ireland, Ferſey, Guernſey, America, c. 
1 Aun. ft. 1. 4. $. J. 6. 

The Civil Liſt revenue granted to King I illiam for 
life, 9 & 10 W. 3. c. 23. The overplus diſcharged, 12 
& 12 . 3. c. 12. / 4. 

The ſucceſſion to the Crown ſettled upon the Princeſs 
$:phia, EleQreſs and Dutcheſs-Dowager of Hanover, 12 
& 13 W.3.c.2. 

'The Civil Liſt revenue granted to Queen Anne, 1 Ann. 

6 
/ Grants of lands to be only for 31 years or three lives, 
3 Ann. ft. 1. c. 7. , 5. Of buildings for fifty years, 
ibid. .. 6. | 

Hereditary exciſe, revenues of poſt- office and ſmall 
branches not alienable, 1 Ann. ft. 1. c. 7. . 7. For- 
feited eſtates exceptcd, ibid. ſ. 8. 

Revenue of Prince George of Denmark eſtabliſhed, 
1 Ann. /t. 2. c. 2. TD 
_ Princeſs Sopbia and her iſſue naturalized, 4 Ann. c. r. 
Sc. 4. 


c. I. | 
Recognition of the title of King James 1. 1 Fac. 1. 
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c. 8. 


13 Geo. 2. c. 13. 


— 


. 
Privy Council and other great officers to continue fix 
months after the King's Death, unleſs, &c. 6 Aun. c. 7. 


| The great ſeal and other pnblick feals to be uſed as the 


| ſeals of the ſuece ſſor, until, .. 6 Aan. c. 7. ſ. g. 


The ſueceſſor impowered to appoint a regency, 4 Ann. 
c.8. 6 Ann. c. J. , 11. 


Precedency of the Princess S2ph:a, Ic. ſettled, 10 Ann, 


c. 4. 
p The Civil Lift granted to King George 1, 1 Ges. 1. 
F. 5. c. 8. 

Reward for apprehending the Pretender, 1 Ges. 1. f. 
t. c. 1. / 9. ft. 2. c. 13. /. 28. 


Proviſion for Queen Caroline when Princeſs, 1 Ces. 1. 


WA - * 


Principality of Wales granted to King Geo. 2. 1 Ges.” 
1. e. . | 

The reſtriction in the act of ſettlement that the King 
ſhould not d epart the land, Qc. repealed, 1 Geo. 1. c. 51. 

Annunt!-s granted on the Civil Liſt to diſcharge debts, 
7 Gee. l. c. 27. 12 Geo. 1. c. 2. 


Proviiion made for his Majeity for the Civil Govern- 
ment, 1 Ces. 2. fl. 1. c. 1. | | 

His Majeſty enabled to be governor of the South-Sea 
company, 1 Geo. 2. ft. x. c. 2. 

Proviſion made for Queen Car:iire, 1 Geo. 2. ff. 1. c. 3. 

Proviſion for the debts of King Geo. 1. 1 Geo. 2. fl. 2. 


The Prince of Orange naturalized, 7 Ges. 2. c. 3 U 4. 
Annuity granted to the Princeſs Royal, 7 Geo. 2. c. 13. 
Prince of Males naturalized, g Geo. 2. c. 24 U 28. | 
Proviſion made for the Princeſs of Malus, 10 Geo. 2. 
c. 29. 


Settlement on the Duke of Cumberland and the Prin- 


| ceſſes, 12 Geo. 2. c. 15. | 


Proviſion of a marriage portion for the Princeſs Mary, 


Annuities granted to the royal family, freed from 
taxes, 15 Geo. 2. c. 19. . 21. 
Regency ſettled in cafe of the crown deſcending to a 


minor, 24 Ges. 2. c. 24. 


His Majeſty i to grant entries to the vaſſals 


of the principality of Scotland, during the minority of 


the Prince, 25 Geo. 2. c. 20. 
The royal tamily exempt from the land tax, 3 Geo, 2. 
c. 3. Cf. 92 & 93. 4 Gee. 3 c. 2. ſect. 95, 96, g7. 
F'ittabliſhment of the court or civil liſt, 1 Geo. 3. c. 1. 
Hereditary and temporary exciſe, tunnage, and poun- 
dage, poſt. office, and ſmall branches carried to the aggre- 
gate fund, 1 Geo. 3. c. 1. ſcet. 3. 


King may be governor of the South Sea company, 1 


| Geo. 3. c. 5. 


To provide for the adminiſtration of government, in 


| caſe the crown ſhould deſcend to any of the children of 


his Majeſty, being under the age of 18 years; and for 
the care and guardianſhip of their perſons, 5 Ges. 3. 
c. 27. 


KING OF HERALDS, Rex Heraldorum, Is a prin- 


cipal officer at arms, that hath the pre-eminence of the 
| ſociety. See HxRALTD and GaxrER. Among the Ro- 


mans he was called pater patratus. | 
KING OF MINISTRELS, at Tutbury in com. Staff. 
His power and privilege appears by a charter of Rich. II. 
confirmed by Hen. VI. in the 21ſt year of his reign. 
Cowell, edit. 1727. 

 KING's BENCH, (Bancus Regius) Is the court or 
judgment-ſcat, where the King ot England was ſome- 
times wont to fit in his own perſon ; and therefore 
it was moveable with the court or King's houſhold, 
and called Caria Domint Regis and Aula Regia, as Gwin 
reports in the Preface to his Reading ; and that therein, 


and in the court of Exchequer, which were the only 
_ courts of the King till Henry the Third's days, were 


handled all matters of juſtice, as well civil as criminal. 
This court of the King's Bench was wont in ancient times 
to he eſpecially exerciſed in all criminal matters and pleas 
of the crown, leaving the handling of private contracts 
and civil ations to the Common Pleas and other courts. 


| Glanvile, lib. 1. cap. 2, 3, 4. and hb. 10. cap. 18. 


Smith 


1 


ge . . . 
and hath a preſident of it the Lord Chief Juſtice of 
England, with three or four juſtices affiſtants ; or accor- 


ding to Ferteſcue, cap. 51. four or five, and officers there- 


to belonging, the clerk of the crown, a prothonotery, 
and other inferior miniſters and attornies. Cowell, edit. 
1727. f 
{Towards the latter end of the Nirman period, the 
Aula Regis, which was before one great court where the 
juſticiar preſided was divided into four diſtinQ courts, i. e. 
the court of Chancery, King's Bench, Common Pleas and 
ner. Madex, c. 19. Brat. lib. 3.c. 7. fol. 105. 
The court of King's Bench retained the greater ſimi- 
litude with the antient Curia or Aula Regis, and was al- 
ways ambulatory, and removed with the King where- 
ever he went: Hence the writs returnable into this court 
are Coram nobis ubicunque fuerimus in Anglia; and all te- 


cords there are ſtiled Coram Rege, as it is ſlill ſuppoſed 


to have always the King himſelf in perſon fitting in it; 


from whence it obtained the name of the court of King's 


Bench, and hath always retained a ſupreme original ju- 
riſdiction in all criminal matters; for in theſe the proceſs 
both iſſued, and was returnable into this court; but in 
ght be made returnable into either the 


. Of the juriſdicti thee t of Bench in 
1. Of the juriſdiftion of court of King” 


and keging fr — their rape 


2 


1. . Bench in 


This termed Lure 

| it its power, where ever it 

— 5 ERS. to the firſt principles of 

- adapts a proper puniſhment to it. 1 Sid. 168. 2 Hawk. 
C. 6. | 

It has a particular juriſdiction, not only over all ca- 

pital offences, but alſo over all other miſdemeanors of a 

lick nature, tending either to a breach of the peace, 


to oppreſſion or faction, or any 

1 bt nſt the public good, directly inj 

ing manifeſtly agai ic , di y injure any 

particular perſon or not. 4 Inſt. 71. 11 Co. 98. 2 
6. 


= | 

And for the better reſtraining ſuch offences, it has a 
retionary power of infliting exemplary puniſhment 
offenders, either by fine, impriſonment or other in- 
pu 


JH 


make uſe of any priſon which ſhall ſeem moſt proper; 
faid, that no other court can remove or bail 

condemned to impriſonment by this court. 2 

61 

it hath ſo ſovereign a 3 


it 


115 


tain judges, doth not exclude the juriſdiQtion of this 
court, without expreſs negative words ; and therefore it 
hath been reſolved, that 33 H. 8. cap. 12. which en- 
acts, That all treaſons, &c. within the King's houſe, 
ſhall be determined before the Lord Steward of the 
King's houſe, &c. doth not reſtrain this court from pro- 
| - + 7 2 Inſt. 549. 2 Jones 53. 
? But where 1 was 
not taken notice of by the Common law, and ereQs a 
new juriſdiQtin for the puniſhment of it, and preſcribes 
a certain method of proceeding, it ſeems vnqueſtionable 


Rep. Ang. lib. 2. c. 11. Co. 4. Inft. fo. 70. | 


— N 


ſuſpends the power of all other 


manner of miſgovern- 
is not material whether ſuch offences be- 


dts SB ao 


— 


— — 
7 


Cen tae 


* 


2— — — * 


— 


Action. 
diately holden Banco 
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how far this court has an imj/ied juriſdiction in ſucli 2 
caſe. 1 Sid. 296. 2 Hawk. N C. 7. 

Alſo this court, by the plenitude of its power, may ag 
well proceed on indictments removed by certiorar: out ot 
inferior courts, as on thule originally commenced kere, 


| whether the court below be determined, or ſtill in eſſe, 


and whether the proceedings be grounded on the common 
law, or on a ſtatute making a new law concerning an 
old offence. Dalf. 25. 44 El. 3. 31. b. Cromp. Furif. 
13t. 

But the court of King's Bench will not give judgment 
on a conviction in the inferior court, where the pro- 


cecdings are removed by certiorari, but will allow the 


party to waive the iſſue below, and to plead de nove, and 


lo go to a trial upon an iſſue joined in B. R. Curth. 6, 


adjudged in the caſe of one Baker, who was convicted at 


| Kingston upon Hull, for ſpeaking ſeditious words. | 
Nor can a record, removed into the King's Bench 
from an inferior court, regularly be remanded after the 


term in which it came in; yet if the court perceives any 


practice in endeavouring to remove ſuch record, or that 


it is intended for delay, they may in diſcretion refuſe to 


| receive it, and remand it back before it is filed. 2 


Hawk, P. C. 7. and ſeveral authorities there cited. 

Alfo by the conſtruction of the ſtatutes, which give a 
trial by ni prius, the King's Bench may grant ſuch a 
trial in caſes of treaſon or „ as well as in common 
caſes, becauſe for ſuch trial, not the record, but only a 


| tranſcript is ſent down. 4 Inf. 74 Raym. 364. 


And by the 6 Hen. $. cap. 6. it is enacted, ©* That 
the King's Bench have full authority, by diſcretion, to 
remand as well the bodies of all felons removed thither, 
as their indictments, into the counties where the felonies 
were done; and to command the juſtices of gaol-deli- 
very, juſtices of the peace, and all other juſtices, to pro- 
ceed thereon after the courſe of the Common law, as 
the ſaid juſtices might have done, if the ſaid indictments 
and priſoners had not been brought into the ſaid King's 
Bench.“ This act extends not to high treaſon. Raym. 367. 

The judges of this court are the ſovereign juſtices of 
oyer and terminer, gaok-delivery, conſervators of the 


peace, &c. as alſo the ſovereign coroners ; and therefore, 
| where the ſheriff and coroners may receive appeals by 


bill, a fortiori they =y z alſo this court may admit 
perſons to bail in all caſes according to their diſcretion. 
4 Inft. 73. 9 Cs. 118. 4. 4 Inſt. 74 Vaugb. 157. 


2. Of its juriſdiction in civil cauſes ; and in reforming 
and keeping inferior juriſdiftion within their proper bounds. 


At the firſt diviſion of the courts, the original 


appears 
plainly to have been, to confine the juriſdiction of the 


court of King's Bench to matters merely criminal, and 
accordingly ſoon afterwards it was enacted by Magna 
Charta, cap. 11. That Common Pleas ſhall not follow 
our court, but be held in a certain place: Hence it is 
that at this day this court cannot determine a meer real 
17 Ed. 3. 50. 1 Rial. Abr. 536, 537. 

But notwithſtanding Common Pleas cannot be imme- 
Regis, yet where there is a defect in 
the court, where by law they be holden originally, they 
may be holden in B. R. as if a record come out of the 
Common Pleas by writ of error, there they may hold 
plea to the end; ſo where the plea in a writ of right is 
removed out of the county by a pone in B. R. on a writ 
of meſne, replevin, &c. 2 Inſt. 23. 4 Inſt. 72, 113. and 


| fee Saund. 256. Show. P. C. 57. 


So any action vi & armis, where the King is to have 


| fine, as <jeAment, treſpals, forcible entry, c. being of 


a mixed nature, may be commenced in B. R. 2 Inſt. 
23. 

Alſo any officer or miniſter of the court, entitled to 
the privilege thereof may be there ſued by bill in debt, 


- covenant or other principal action; for the act takes not 


away the privilege of the court. 2 ft. 23. 4 Uf. 71. 
2 Bulſt. 123. 


And this begat the notion, that if a man were taken up 


as a treſpaſſer in the King's Bench, and there in cuſtody, 


they might declare againſt him in debt, covenant or ac- 
count; 


r 


a 
1 


before commiſſioners of 


count; for thi vile fince 
the Common priſoners of 
fore it was of Maogni 
ſhall have 
ſwear by his 
forty ſhil- 


: 


of erro- 
neous | . of 
— and all clin 1 and corrvp 
abuſes of their authori the obvious principles of 
natural juſtice; the i numerous, 
and ſo various in thei leſs to 
attempt to inſert Vaugh. 157. 
* — the ſheriff's | 
eourt of London, to the mayor's | 
court by levata there are 
four attornies ; 2 
attorney was 
ſigned cauſe the 
preſent the faid at- 
torney, : And by 
Maynard, no out of the 
juriſdiction of thi ſuperintendant 
power, if an officer refuſes and he men- 
tioned a 


: 


2, 
— 


LEY 


| 


This court being the court of oyer and ter- 
miner, gaol-delivery and eyre, its preſence ſuſpends the 
power, and avoids the proceedings of ail other courts of 
the ſame nature in the county wherein it fits, during 
fitting there, eſpecially if the juſtices of ſuch courts have 


notice of its fitting. H. P. C. 156. 9 Co. 118. 27 


pl. 1. 2 Inft. 27. 2 Haul. F. C. 8. or without no- 
„„ 

But if an indictment in a foreign county be removed 
r and terminer into the 
county where the King's Bench fits, they may pro- 
ceed ; for that the King's Bench not having the indict- 
ment before them cannot proceed for this offence, 4 
Inſt. 73. 


But if an indiament is found in the vacation-time in | 


the ſame county in which the King's Bench fits, and in 
term-time the King's Bench is adjourned, there may be 
a ſpecial commiſſion to hear it. 4 laft. 73. 

The civil ſide in the King's Bench commences aQtions 
on a ſuppoſition of a treſpaſs committed by the defendant 
in the county where he reſides, and he is taken up by 
proceſs of that court, as the ſovereign eyre, and being 
committed to the marſhal, he may be declared againſt in 
any civil action whatſoever. See PrRoCEss. 

The firſt proceſs therefore is a bill either real or feign- 
ed, and fo called, becauſe its foundation was the bill of 
complaint in court, touching the tre 


ſpaſs; on this is 
founded the latitat, which that the defendant 


„ 


"A 


Fa 


: 
: 
5 


proceſs may be made returnable i 
mediately ; but that where it proceeds on an 


moved by certiorari from another, there muſt be 


charge of the houſhold was reduced to 12,000 L a year. 
But in Queen Elizabeth's reign, the profits of the Ring- 
dom being very much advanced, 40,000 J. per. ann. was 


| allowed for her houſhold. And on the reſtoration of King 
| Charles II. the parliament, for the honour of 
kingdom, 


the 


bis 
William 
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No fort can a ſtray but a ſtuan. ** 


KINTAL, If a certain weight of merchandiſe, moſt 
commonly of one bundred pounds, or ſomething under 
or over, according to the ſeveral uſes of divers nations. 

Ploawden, fel. 3. mentions 2000 kintals of woad, in the 

caſe of Reniger and Fogaſſu. [tem duodecimo denarias de 
quolibet ceræ quintalle. t. 31 Edw. 1. m. 4. 
KIPE, A baſket made of ofiers, broader at the bot- 
tom, and narrower by degrees to the top, but left open 
to both ends, which they ule for taking fiſh ; as particu- 
larly upon Otmoere in Os for dſbire, where they call this 
way of treading the water, and clapping down the 
baſket, and then groping for the fiſh encloſed, kipping and 
going to kipe. From the Sax. cypba, a batket. It is 
ſtrange to obſerve, that this very manner of fiſhing with 
baſkets of the ſame kind and ſhape, is practiſed by the 


barbarous inhabitants of Ceylan in the E- Indies, as 
4 rF appears 


K N I 


appears in the relation and figure of it given by Mr. Tur 


in his travels, pag. 28. 

KIPPER-TIME. DD 
Graveſend and Henly upon Thames in kipper-time, viz. be- 
tween the Invention of the Croſs (3 May) and the Epi- 

3. Cowell, edit. 1727. 
„ Is an ancient record remaining 
with the Remembrancer of the Exchequer; fo called from 
its being the inqueſt of Fobn de Kirby. Cowell, ed. 1727. 

OTE, A ſynod ; ſometimes it is taken for a 
meeting in the church or veſtry. | 


phany. Rot. Parl. 50 
KIRBYES 


KNAVE, An old Saxon word for a man-ſervant, and | 


ſo is uſed in 14 EA. 3. ff. 1. cap. 3. and Verſlagan in his 
Reſtitution 19 Decayed Intelligence, cap. 10. believes it is 
| borrowed of the Duic 


thing. And that is ſome kind of officer or ſervant, as 
ſeild-knapa was he that wore the weapon or ſhield of his 
ſuperior, oa bq x yy mi 


a ſenſe of ſimplicity and 
innocence; it firſt ſignified a child or boy, 


girl in ſeveral old writers. 4 
two they 
Fin his 


knave-child between them 
— Gower, Prem, fol. 


od. 1. xvi. If it be a 
Afterwards it 


who, for his virtue and martial proweſs, is by 
or one having his authority, exalted above the 
gentleman to a higher account or ſtep of dignity. I 
manner of making them, Camden in his Britan. thus 


ſhortly exprefſeth . Naſtris nero temporibus, gui equeſtrem 


rank of 
The 


dignitatem ſuſcipit, is genibus leviter in bumero percut:- 
tur, — — Gallice affatur ; Sus vel ſois Che- 
valier au nom de Dieu, i. e. Surge aut fois eques in nomme 

knights bachelors, which is the low- 


er to 
dons F. quondam Militis Kenulfi Regis, fol. 860. 

Afterwards the word was reſtrained to him, who 
ſerved only upon ſome military expedition, or rather to 
him who by reaſon of his tenure was bound to ſerve in 
and in this ſenſe the word miles was taken pro 
Thus in the laws of William the Conqueror : 
ti ſeſe dedit, cuntia ſua ab eo ut miles « Domino 


h cnapa, which ſignifies the ſame | 


x. cnapa, | 
whence a hnave-child, i. e. a boy diſtinguiſhed from a | 


2. 106. And Wick- | 


walls of the city, now called Port, 


they went into the ſervice, 
go into a bath and waſh themſelves, and 
they were girt with a girdle ; which cuſtom 
of bathing was conſtantly obſerved, eſpecially at the in- 
auguration of our Kings, and then thoſe nights were 
made, who for that reaſon were called Knights of the 
Bath. Cowell, edit. 1727. 

KNIGHTS BANERET. J. Coupeiand, for his va- 
ant ſervice againſt the Scors, had the honour of baneret 
conferred on him and his hcirs for ever by patect. 29 
Ed. 3. part 1. m. 2. See Bantrert. 

KNIGHTS OF THE BATH. See the antiquity 
and ceremony of their creation in Dugdale's Antiquities of 
| Warwickſhire, fol. 531, 532. They are fo called from 
their bathing the night betore their creation; their place 


« | is before knights bachelors, and after baroners. This order 


| was re-eſtabliſhed by King George the Firſt in the year 
1725 ho erected the ſame into a regular military order 
| for ever, by the name and title of The order of the Bath, 
to conſiſt of thirty- ſeven nights be ſides the Sovereign. 
ENIGHTS OF THE CHAMBER, ( Aftlites Came- 
| r@,) Mentioned in the 2 [nft. fol. 666. and in Rot. Pat. 29 
AE. 3. far. 1. n. 29. Scem to be ſuch 4nights bachelors as 


- are made in time of peace, becauſe knigb:ed commonly in 


the King's chamber, not in the field, as in time of war. 
KNIGHTS COURT, ls a court-baron, or honour 
court, held twice a year under the biſhop of Hereford, at 
— — — 9 mg 69 neat er 
ieir tenants, holding by #night's ſervice of the ho- 
nour of — „ —— — 
tioned in Butter field's Surv. fol. 244. If the ſuitor ap- 
© + tad oma 
Cowell, edit. 1127. 
_ KNIGHTEN-GYLD, Was a gy/d in London, con- 
fiſting of nineteen knights, which King Edgar founded, 
giving them a portion of void lying without the 
fſoken ward. Stow't 
| Annals, p. 151. This in Mon. Angl. 2. pag. fol. 82. a. is 
written cni eld. | 
| KNIGHT's-FEE, ( Fradum militare,) Is ſo much in- 
| heritance, as is ſufficient yearly to maintain a &nigbt 
with convenient revenue; which in Henry the Third's 


| days was 15 |. Cam. Britan. pag. 111. But Sir Thomas 
| Smith, in his R. 
| 
1 


» 


epub. Angl. lib. 1. cap. 18. rates it at 40 J. 
and by the ſtatute for knights, 1 Ed. 2. cap. 1. ſuch as had 


201. per annum in fee, or for life, might be compelled 
to be knights; which ſtatute is repealed by 17 Car. 1. 
cap. 20. Stow in his Annals, p. 285. lays, there were 
| found in England, at the time of the Conqueror, 60211 
; knights-fees, according to others 60215 ; whereof the re- 
ligious houſes, before their ſuppreſſion, were poſſeſſed of 
ol5. Oct. carucate terre faciunt feodum unius militis. 
Mon. Angl. 2 pag. fol. $25. a. Of this you may read 
more in Selden's Titles of Honour, fol. 691. and Brafon, 
| bib. 5. tract. 1. cap. 2. See Coke on Lett. fol. 69. a. A 
knight's-fee contained twelve plow-lands, 2 Part. Inſt. 
fal. 596. or 680 acres. Virgata terre continent 24 acras 
4 virgatæ terre make an hide, and five hides make a 
| knight's fee, whole relief is five pounds. Cowell, edit. 
1727. 
| KNIGHTS OF THE GARTER, 1 Garterii, 
or Periſcelidis,) Are an order of knights created by 
King Edward the Third, after he had obtained notable 
victories, who for furniſhing of this honourable order, 
made a choice out of his realm, and all Chriſtendom, of 
the beſt and moſt excellently renowned Inigbt: in virtue 
and honour, beſtowing this dignity on them, and giving 
them a blue garter, decked with gold, pearl, and precious 
ſtones, and a buckle of gold, to wear daily on the left leg 
only, a kirtle, crown, cloak, chaperon, a collar and other 
ſtately and magnificent apparel, both of ſtuff and faſhion ; 
exquiſite and heroical to wear at high feaſts, as to ſo high 
and princely an order was meet. Of which he and his fuc- 
ceſſors, Kings of England, were ordained ſovereigns, and 


— 2 


| the reſt fellows and brethren, to the number of W 


iſle of Rhodes until they were expel 


| England one general prior that had the 
Whole order within England and Scotland, Reg. Orig 


K N | 


fix. Smich de Rep. Anglor. 1b. 1. cap. 20. Mi bu | 
| © . or | 
nourable ſociety is a college , * 


common ſeal 
guardian, which is the King of England, that always 
governs this order by himſelf, or his deputy ; of twenty- 


is the caſtle of Windſor with the chapel of St. George, 
erefted by Edward the Third, and the chapter-houſe in 
the faid caſtle, and their folemnity upon St. George's day. | 
Camden faith, this order received great ornament trom | 


Edward the Fourth. Fern's Glory of Generofily, pag. 120. 
And that moſt pious Prince Charles the Firſt, as an addi- 
tion to their ſplendour, ordered all the companions of the 
order to wear on the left fide of their upper garment, the 
crols of England encircled with the garter and motto, 
ſrom whence round about are caſt beams of ſilver like te 
rays of the ſun in full luſtre. See Gan rER. Cowell, 
ol. 1727. 

KNIGHTS OF THE ORDER OF Sr. JOHN OF 
JERUSALEM, C Milites Sanfli ? |; 


led thence by the 
Since which time their chief ſeat is in 
the Iſie of Malta, where they have done great exploits | 
againſt the infidels, but eſpecially in the year 1595. | 
They live after the order of friars, under the rule of St. 
Auguſtine, of whom mention is made in the ſtatute 25 
Hen. 8. cap. 2. and 26 Hen. 8. cap. 2. They had in 


Turks, ann? 1523. 


ment of the 


20. and was the firſt prior in England, and fat in the Lords 
houſe of 
Eighth's days they in England and Ireland, being found 
over much to adhere to the pope againſt the King, were 
ſuppreſſed, and their lands and goods given to the King, 
by the 32 Hen. 8. 24. For occaſion and propaga 


written by Mr. Richard Janes. Cowell, edit. 1727. 
KNIGHTS OF MALTA. See Kxichrs or THE 
ORDER OF ST. JOHN or JERUSALEM. 
KNIGHT MARSHAL, (Mareſchballus Hoſpitii Re- 
gis,) Is an officer of the King's houſe, having juriſdiction 
and cognizance of tranſgreſſions within the King's houſe, 


and verge of it; as alſo of contraQts made within the ſame | 


houſe, whereto one of the houſe is a b . 
Writs, fol. 185. a. and 191. 6. and rakes + 24 
voce Mareſchallus. 

KNIGHTS OF RHODES. 33 H.8. 2. 24. See 
KniG4Ts OF THE ORDER OF ST. JoHN OF JERUSA- 
LEM. 

KNIGHT-SERVICE, (Servitium militare,) Was a 
tenure, whereby ſeveral lands in this nation were held 


of the King, which drew after it homage and ſervice in | 


war, eſcuage, ward, marriage, Ac. but is taken awa 

ſtarute 12 Car. 2. cap. 24. In Domeſday-Book, land as 
en by knigbr-ſervice is called Tainland, and land holden by 
ſoc: ge, reveland, fol. 86. a. Servitium militare nulli nif 


Regi & regni principibus debetur. Mat. Pariſ. an. 1246. 


tion of | 
this order more eſpecially deſcribed, fee in the treatiſe, | 
intitled, The Book of Honour and arms, lib. 5. cap. 18. 


| 


————— 


| 


Mundi, par. 9. Con 


very particular governor, whom Bractoan, lib. 1. cap. 
Temple here was ſummoned to parliament, 40 Hen. 


— 6 — „— mm 
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_ KNIGHTS OF THE SHIRE, (Ailites camitatur, 
Otherwiſe called Knights of parliament, are two knights 
or gentlemen of worth, choſen upon the King's writ, in 
pleno comitatu, by the freeholders of every county that can 
diſpend 40 8. per annum, anno 1 Hen. 5. cap. 1. and 10 
Hen. 6. cap. 2. who are in parliament to conſult in behalf 
of the commons of England, touching the publick affairs 
of the realm. Theſe, when every man having a knight's 
fee, was cuſtomarily conſtrained to be a knight, were of 
neceſſity to be milites gladis cincti, for fo runs the writ at 
this day. But now cuſtom admits eſqzires to be choſen 
to this office. Quad milites comitat. pro parliaments ex- 
tunc eligend. fint milites notabiles de eiſdem com. pr o quibus 
fic eligentur, ſeu aliter notabiles armigeri, homines genereſi 
de nativitate de eiſdem cam. qui ſint babiles exiſlere milites, 
& qusd nullus hamo fit talis miles, qui in grad valetti & 


 Inferiori exiſtit, prout in flatuto continetur, viz. 23 H. 6. 


In breve de Sum. ad Parl. 39 Hen. 6. in dorſo. m. 41. 
For the choice of theſe knights, fee the ſtatutes ) Hen. 4. 


cap. 15. 23 Hen. 6. cap. 15. with others. Their ex- 
pences are to be born by the county, 35 Hen. 8. cap. 11. 
_ the? now ſeldam or never required. They mult have 
600 , | 


annum. See PARLIAMENT. - 
KNIGHTS OF THE TEMPLE, (Templarii, other- 


| wiſe call'd Templars,) Was an order of knighthood inſti- 


tuted by Pope Gelaſius, about the year of our Lord 1117, 
and ſo called, becauſe they dwelt in a part of the build- 


ing belonging to the Temple at Jeruſulem, not far from 


the ſepulchre of our Lord. They entertained Chriſtian 


ſtrangers and pilgrims charitably, and in their armour led 
them through the Holy land, to view the ſacred monu- 
ments of Chriſtianity, without fear of infidels. This 


order increaſing and continuing by the ſpace of 200 

was far ſpread 470 i 42 
land ; but in proceſs of time, ſome of them at 

being (as ſome report) found to fall away to the Saracens 
from Chriſtianity, or rather, becauſe grew too po- 

tent, the whole order was ſuppreſſed by Duintus, 
— —- — 
lem, and partly to other Religious. Ger 2 Gloria 


e/id. 5. and anno 1. cap. 24 Theſe 
flouriſhed here in England from Henry the Second's days, 
till they were ſuppreſſed. They had in nation a 
10. 
calls Magiſtrum Militia Templi. The Maſter of the 


N. 
11. in Schedula z and the chief miniſter of the 12 
church in London is fill called Mafler of the Temple. 


_ theſe nights, read Dugdale's Antiquities of Warwickſbire, 
parliament. But towards the end of Henry the | | 


706. In ancient records, they were alſo called Patres 


| Militia Templi Solomonis. Mon. Angl. 2 part. fol. 554. 


7 A knob, e babe or knot. ——Textus 
vangeliis cum uno claſpi babens ex uno latere quingz 
. enteas, &c. Mon. Angl. tom. 3. p. 365. 
KNOWN-MEN, The Lollards, in England called 
Hereticks, for oppoſing the church of Rome before the 
Reformation, went commonly under the name of Known- 


men, and which title was firſt given them 
in the N 
the | . * © 


| Cowell, edit. 1727. 
KYSTE, A coffin or cheſt for burial of the dead. 
Cow.ll, edit. 1727. 


Hs, IE writ that lies againſt ſuch as hav- 
ing not whereof to live, do refuſe to ſerve, or for him 
that refuſeth to ſerve in ſummer where he ferved in win- 


to ſerve thoſe that will re- 
23 Ed. 3. c. 1. Ce. 
L 3 . . c. 13. 
ic. 2.6.4. 23 H 6. c. 12. 11 H. J. c. 22. 6 
 H8v.c.3 7 H. g. c. 5. 
Shall be hired in a publick place, 25 Ed. 3. ff. 1. c. 2. 
Shall work in ſummer where they dwelt in winter, 25 
Ed. 3, ft. 1. c. a. | 
1 wages of labourers, 25 Ed. 3. fl. 1. 


6. 
fines ariſing on the ſtatutes of labourers granted 
p the commons in aid of their ſubſidy, 25 Ed. 3. fl. 7. 


to the juſtices of peace, 42 Eg. 3 c. 6. 
The ſtatutes of labourers confirmed, a R. 2. ff. 1. c. 
8. 2 H . . 4 

Artificers and 


Their 
ſeſſions, 13 K. 3. fl. 1. c. 8. 2 H 6. c. 16. 
Shall not be hired by the week, Sc. 4 H. 4 c. 14. 


Shall be ſworn in the leet to ſerve, or be ſet in the 
flocks, 7 H. 4 . 17. 

The penalty for exceſſive wages to be inſlicted on the 
0-00 OI 438 Þ 6: 
The juſtices of peace to make proclamation once every 
„i: 
3. 8 H. 6. c. 8. | 


taker, 4 H 


„ eu 
be ſettled by the juſtices of peace, 5 El. c. 4 ef. 1 
Penalty of giving greater wages, 5 El. e. 4. ſeft 1 
' Refuſing to work at harveſt to be ſet in the ſtocks, 5 
' Bl. c. 4 feds. 22. 
Women obliged to ſerve, 5 El.c. 4. ſed. 24. 
None above 21 obliged to be apprentice, 5 El. c. 4. 


„ Sc. ſitting to execute this ſtatute, 5 
El. c. 4 fed. 

— bend by indentures of apprenticeſhip, 5 E.. 
c. 4. Aal. 43. ; 
| Copias may be granted againſt ſervants, c. departing 
into other ſhires, 5 EL. c. 4. -47- 

Of what labourers the juſtices of peace may aſſeſs the 
wages, 39 K. c. 12. 1 Jac. 1. c. 6. 


L A G 


Juſtices to hear and determine of wages of ſervants 


and labourers, not exceeding 10 l 20 Geo. 2. c. 1g. 
Extended to the tinners in the Stannar ies, 27 Geo. 2. 


c. 6. 
Juſtices may puniſh ſervants on complaint of the maſ- 
ters, 20 Geo. 2. c. 19. ſack. 2. 

The 20 Gee. 2. c. 19- ſhall extend to all ſervants em- 
ployed in huſbandry, though hired for leſs than a year, 
21 Gee. 2.c. 11. fed. 3. | 

LACE. See Bowi-LACE. 

LACERTA, ls a word nientioned in Domeſday bodk, 
and there ſignifies a fathom. Cowell, edit. 17527. 

LACHES, (from the hy 11. „ laxare ; or 
liche, ignavus, and fignifics flactaeſs or — — 25 
© pears in Littletam, ſect. 403. C. 726. where laches of "4 


probably it may be an old Eng/iþ word; as when we ſay, 
there is laches of entry, it is all ome as if we ſhould ſay, 
there is lack of entry; and indeed it hath no other ſigni- 
fication; for ſo it is uſed, Litt. fol. 136. and Old Nat. 
Breu. f. 110. So where = man ought to make or do a 
thing, and he makes or does it not, one cannot have an 
aſſiſe of his laches, but muſt take an action upon the caſe. 
See Coke on l. itt. fol. 246 U 380. 

LACTA, A defeQ in the weight of money: Aff 
ſum eft de moneta qued vetus moneta currat, unde quelibet li- 
bra ſit lacta 25. 6d. ad plus, & illa libra que plus lactavit, 
| & denarii qui plus lactaverint, perforentur & reddantur, 
Se. From hence we derive the word lack. Du Freſne. 

LADA, A lade, lath or court of juſtice, from Sax. 
lathian, to convene or aſſemble. Hence the annual court 
at Dim-Church in Romney-Marſþ held about Michaelmas, 


| for the election of a bailiff and other officers, is called the 


lath, and Dim-church-/ath. See Lerts. 


purge ſubmiſſion to any legal method of acquitment. 
 lada femplex, and the lada triplex, or lada plena 
among our Saxon anc 


King Etheired and of Hen. 1. See Spelman's Gloſſary. 

Lada, A lade, load or courſe of water. E parte 
ſcilicet orientali navigii vel ladæ uſq; ad locum gui dicitur 
Gangeſtede. Hiſtor. Rameſ. edit. Gale, cap. 313. where 
navigium is properly nadigerium; and Spelman tells us, 
that lada is a canal to carry water from wet grounds, but 
| it ſometimes fignifies a broad way, viz. Inde placitum 

fuit inter eos, Qc. viz. Quad omnes ladæ quas monacht fe- 
cerint in ills mariſco obſiupantur, excepta illa magna lada 
que vadit ad Wittleſmare, &c. per quam monachi addu- 
cunt — monaſſerii. Manaſt. 1 tom. 
pag. 854. 
Adr. Lode, i. e. the mouth of à river ; from the 
Sax. ladian, purgare, becauſe the water is there clearer ; 
from hence Crickdale, Lechlade, Ofc. 

LAEDORIUM, Reproach. Facetiam in 


ſales vel laedoria nunc levi - 
gua nunc mordaci. Girald. in deſcrip. Cara. cap. 14. 
1 Is derived from the Saxon Hla- 
Dominus, & fwic proditie ;, infidelitas erga Dominum, 
qe — Lord and Mater in the hoes Henry I. 
cap. 13. Quædam placita emandari, (i. Yuedam crimina 
expiart ) non poſſunt, huſbrech, bernet, opentheſe, eber- 
math, and lofordſwick, which word is alſo found in Canu- 
s Laws, cap. 61. which ſome authors have written 
corruptly labordfith. Cowell, edit. 1727. 

LAGA, (ler,) The law, Lagam Regis Edwardi vobis 
reddo, cum illi: onibus, quibus puter meus cam 
 emendavit, ſays Magna Charta. Hence we deduce Saxan- 
lage, Mercen-lage, Dane-lage, &c. 

LAGAN, Act firſt, was that right which the chief lord 
of the fee had to take goods which are caſt on the ſhore 
by the violence of the fea ; but afterwards it ſignified a 
right which any one had to which were fbip-wreck- 
ed and floating in the tea. us Bracon, viz. Que /i 
in mare longius a littore invenianiur, ita ut conſtare non poſ- 
fit ad quam terram eſſent applicande, tunc quicquid ita in- 
ventum ſuorit, erit inventoris, ades quad in nullius bonis efſe 
dicantur, & dicitur a nantibus lagan. Lib. 3. cap. 2. 
But now . in who Do toms 
Sax. Liggan, cubare, & non a ligando. See wha ++ - 


try is nothing elſe but a negleQ in the heir to enter; and 


Leda, A purgation by trial, from Sax. ladian, to 


eſtors, mentioned in the laws of 


„„ — R SE * 


corder. My Lord Coke in his Comment on — 


„„ HOWS. i + 


Mis rR I. 


the mariners in danger of ſhipwreck caſt out of the ſhip; 
and becauſe they know they are heavy and fink, they 


Words, verbe MulQa. 2 
LAIA, The fame with lad. Mon. Angl. 1 tom. | 
483. A broad way in a wood. | 


DUM. Pana vel mula 


L A 

LAGEDAYUM, Laghday, A law-day, or time of | 
open court. Cowell, edit. 1727. 

LAGEMAN, or LAHMAN, (Logamannus) Homo 
legalis ſeu legitimus 3 ſuch as we call now Good men of the 
jury, We find the word in Domeſday, and in the laws of 
Edward the Confeſſor, cap. 38. thus, Poftea inquifiſſet juſti- 
tia per lagamannos, & per meliores bamines de bur ge, c. 
But in bro a!bo de Scuthwel, Ulvet the fon of Forno is ſaid 
to have been lagaman of the city of 7: ork. Where 
doubtleſs it ſignified ſome chief , as judge or re- 


7 3. was of opinion, that a lageman was he who had ſocam 
E ſacam ſuper bomines ſuor, 7. e. who has a juriſdiction 
over their perſons and eſtates, and thoſe were the thanes 
or barons of that age; ſo that this Ulvet the fon of Forno, 
might be one of the barons who lived in York. 
Somner and Lambard were of the ſame opinion, that 
the word ſignified the tbanes, called afterwards burons, 
who fat as judges to determine mens right in courts of 
juſtice ; as, in conſult. de Monticolis Walliz, cap. 
3- 'tis ſaid, let 12 /abmen, which Lambard renders men 
of law, viz. fix Engliſhmen and fix Welſd, do right and 
juſtice, &c. Cowell, edit. 1727. | 
LAGEN, (Lagena) Fleta, lib. 2. cap. 8, 9. In an- 
cient times it was a meaſure of ſix ſertarii. Hence per- 
haps our Flagon. Donat io inſuper de ſex lagenis ole: annua- 
tim. Charta 2 Edw. 3. m. 25. n. 82. The Lieute- 
nant of the Tower has the privilege to take unam lagenam 
vini, ante malum & retro, of = the wine-ſhips that _ 
the Thanes. Sir Peter Leyceſter, in his Antiquities 
Cheſhire, interprets /egena vini, a bottle of wine. See 


LAGON, or LAGAN, Is ſuch a parcel of goods of 


faſten to them a or cork, that ſo they may find and 
have them again. If the ſhip be drowned, or otherwiſe 
periſh, theſe goods are called /egan or /igan a ligands, and 
ſo long as they continue upon the ſea, they belong to the 
admiral, but if they are caſt upon the land, they are then 
called a wreck, and belong to him that hath the wreck, 
as appears in Co. lib. 5. fol. 16. 

LABSLITE, LAGSLITE, LAGHSLITE, Tranſ- 
legis, A bteach of the law, and ſometimes the pu- 
ni for breaking the law. Si guis Det refiitudines 
fer vim teneat, ſolvat lahſlite cum Dacis, plenam Wytam 
cum Anglis. Leg. Hen. 1. cap. 13. Lamb. Explic. of Carin 


LAIRWTTE, LECHERWITF, LEGERGEL- 
offendentium in adulterio & forni- 
catione, which privilege did anciently belong to ſome lords 
of manors, in reference to their villains and tenants, 
which Fleta, lib. 1. cap. 47. ſeems to infer. See Co. 4 

. f- 206. 

Lias Dau. (mentioned in ſtat. 23 Hen. 8. cap. 
4-) Is the firſt of Auguſt, and fo called guaſs lamb-maſs, 
becauſe lambs were not fit to eat, they were grown too 


big; aliter, from the Saxon blafmeſſe, 9. d. loaf-maſe, be- 
cauſe on that day the Engliſb made an offering of bread | 


made with new wheat. On which day the tenants that 
held lands of the cathedral church of York, (which is de- 
dicated to Peter ad Vincula) were bound by their tenure 
to bring a live amb into the church at high maſs on that 
day. See Gul or AuGvusT. 

LAMP BLACK, To what duties liable, 4 Vill. & 
A. c. 5. ſect. 2. | 

LAMPRAYS. See Frsx. 

LAMPS. See Licnurts, Pavixc. 

LANCASTER. Perſors outlawed in Lancaſhire to 
forfeit only what they have in the county, 9 H. 5. c. 2. 
18 H. 6. c. 13. 2 H. 6. c. 2. 31 H. 6. c. 6. repealed, 
33 H. 6. c. 2. 

Juſtices to be appointed under the King's ſeal of Lan- 
caſter, 27 H. g. c. 14. ſed. 5. 

The ſufficiency ot jurors to indict a perſon in Lanca- 


„ 


ſbire who dwells in another county, 33 H. 6. c. 2. 
Proclamations of fines how to be made, 37 H. 8. c. 19. 
. 2. 
Vor. II. No. 100. 


mitates continentia, ſays the learned 


ther in cattle or money at every alienation of land lying 


| was & quit-rent for the ſite of a houſe, or the land 


— a 


* 
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Proclamation upon exigent to be awarded into Lanca- 
ſhire, 5 & 6 Ed. 6.c. 26. : 
Lands ſevered f. om the dutchy, reunited to it, 2 K 3 
n county paltine 
ellor of the 7 
grant commiſſions to take affidavits, 17 Geo. 2. c. 8 
A quay to be made at Loncafler, 23 Geo. 2. c. 12. 
Regulations of retorns of writs in Cheſter and Lanca- 


fer, 22 Gee. 2. c. 46. ſed. 35. 


LAND (Terra) In general and legal fignification, in- 
cludeth not only all kinds of as me 


ture, arable, wood, &c. but houſes and all edifices _ 


ſoever ; but in a more reſtrained ſenſe it is taken only 
for arable ground. Co. on Litt. lib. 1. cap. 2. ſeft. 14. 
ſays, Terra eſt nomen generaliſſimum & comprehendit omnes 
ſpecies terre, but properly terra dicitur a terendo, quia vo- 
mere teritur ; and anciently it was written with a ſingle 
r. and in that ſenſe includes whatever may be plowed. 
The earth hath in law a great extent upwards, for C:jus 
oft ſolum ejus eft uſque ad caelum. Co. 9 Rep. Aurea's caſe. 

Where land ſhall be taken as money, or money as 


land, fee 14 Fin. Abr. tit. Land. 


LANDA, Alawn or open fic'd without wood. Cowell, 
edit. . 1 | 
L | BOC, a Charter or deed whereby lands or te- 


nements are given or held. Sic inglo-S2xancs charia; f 


inſirumenta nuncuparant, pradiorum ſeſſicnes, jura & fir- 


edit. 1727. 


| LAND-CHEAP, An ancient cuſtomary fine, 


paid ei. 


in ſome peculiar manor, or the li of ſome bor 
As at Malden in 7 ex, there is yet a cuſtom, that 
certain houſes and land fold within that borough, thir- 
teen pence in every mark of the purchaſe-mone» '*:!! be 
paid to the town; and this of land che ey 


% 


wet lands to 


| „ and rica, rec- 
tor. Et ami imat ſibi lagam 12 oris dimidium ico, 
mi ho. Leg. Echelred. cap. 6. 
LANDEGANDMAN, Was one of the inferior te- 
nants of a manor. Cuſ/tumariorum genus ſeu inferiorum 
tenentium manerii, ſays the learned Spelman, who adds, 
— Occurrit vox in de Hecham. | 
LAND-GABLE, is a tax or rent iſſuing out of land, 
according to Domeſday. Cenſus pramialis vel tributum 
guad a prædiis colligitur, that is, ſays Spelman, a penny for 
every houſe ; the Welſh uſe pridgavel for landgavel. 
This /andgavel or landgable in the regiſter of 


whereon it ſtood, the fame with what we now call 
ground-rent.—— Tochi filius Outi babuit in civitate xxx 
manſiones præter ſuam ballam & duas ecclefins & dimidiam 
uber mar ſiones babuit lecationem, & preter boc de 
_—_— unum denarium, id eft, landgable. Domeſday, 
incoln. ns | | 
1 (Agri men ſeres,) Meaſurers of land, ſo 
called of old. 
LANDIREC TA, Thoſe ſervices and duties which in 
the Saxon times were laid upon all that held land, which 


vere three obligations called trinoda neceſſitas, expedition, 
| burghbote and brightbote : Which dunes the Saxons did 


not call ſervitia, becauſe they were not feudal ſervices a- 
riſing from the condition of the owners, but landirecta, 


rights that charged the very land whoſoever did poſſeſs it, 
churchman or layman. Vide Spelman of Feuds, c. 10. | 


LANDLORD. See DisTtress, Leasz, Rxxr, 
TzxANT. | 
LAND- MAN, Terricala, The terre-tenant. 
LAND-TAX. The ancient method of taxation was 
by eſcuage, which was on lands held by knight-ſervice; 
and by tallage on the cities and boroughs, and it was 
4U made 
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made in this manner: When the King wanted money 
for his wars, thole tenants that did not attend him in 
perſon, pa. d him an aid, and the aid was aſſeſſed before 
the juſtices itinerant. It was generally a gift of all the 
inhabitants a+ a body corporate; if they Gd not give ac- 
cording to the wants of the Crown, the juſticiar enquired 
into their behaviour, and if there were any forfeitures of 
their charters, quo warranto' came out, to ſeize their li- 
berties into the King's hands. But Ed. 1. found this 
way of taxing by eſcuage and tallage to be very incom- 
plete ; becauſe wars were drawn out into great length 


and expence; and therefore he formed into diſtin& bo- 


dies, the tenants in capite that held great baronies, and 
theſe were called the barones majares, (the now peers of 
parliament ;) and the repreſentatives of the barones mino- 
res and of ſeveral corporations, vis. the citizens and bur- 
geſſes, of whom he made one body; which now com- 
poles the houſe of coramons. Gilb. Treat. of the Excheg. 
192. 

"Ling Edward the Firſt granted the people Magna 
Charta, which they had long contended for, and alſo the 

charter of the foreſts; and for Magna Charta they granted 
the King a fifteenth, by the name of Yuindecimam 
2nnium bonorumn ; lo that inſtead of particular aſſeſſments 
in cities and boroughs, there was one univerſal aſſeſſment 
of the fifteenth of all their ſubſtance : This fifteenth ſeems 
to have been at firſt made out of the eccleſiaſtical tenth ; 
tor the popes claimed the tenths of all benefices ; it was 
therefore eaſy to know, by the pope's collections of his 
tenths, what was the value of every eccleſiaſtical bene- 
fice, for the pope's tenth was reckoned at 2 s. fer pound 
and therefore the fifteenth muſt be 1 f. 4 4. The bene- 
fice conſiſted of the glebe and the tenth part of the town- 
thip; therefore by the value of the benefice, deducting 
the glebe, they knew the true value of the townſhip, and 
how to ſet a fifteenth upon it: So that the fifteenth of 
= townſhips were certain ſums, that were ſet by the 
King's taxors and collectors under the act of parliament; 
and commitſions were granted to the taxors and collec- 
tors of them under the Great ſeal : but in collecting of 


the fifteenths the ſums only appeared in the books below. 


And the collectors of every townſhip, either returned 
their collection into the Exchequer, or elſe there were head 
collectors for the whole county, who returned it thither ; 
there were likewiſe commiſſioners appointed, to ſuperviſe 
ſuch taxation and collections: But about the time of 
Edward III. there were certain eſtabliſhed ſums ſet upon 
every townſhip ;, and fo, as the King's wants increaſed, 
they gave one, two, or three fifteenths. Gilb. Treat. of 
the Excheg. 193, 194. 
We find in the times of Henry the Eight, 
⁊abetb, and King James the Fuſt, that they ra-ſed both 
ivbſidies and fifteenths; this was, becauſe the value of 
things increaſed, and thereſore the old fifteenths were 
not according to the then true value of townſhips. And 
therefore they contrived tliat the ſubtidy ſhould be raiſed 
by a pound-rate upon lands, and likewiſe a pound-rate 
upon goods; and we find in the ſubſidy 4 Car. (which is 
ſaid to be the greateſt ſubſidy that ever was given, and 
which paſſed upon the petition of rights) there were 4 s. 
in the pound laid upon land, and 2 s. 8.d. upon goods; 
now 4 5s. upon land amounts to three fifteenths, and 
2 5. 8. d. which was upon goods to two fifteenths ; but in 
this they had no regard to the old rates made in the tax- 
book of the ſeveral townſhips, otherwiſe than to diſcover 
the value of the lands ; but a method is chalked out by 
the act of parliament to appoint commiſſioners, aſſeſſors, 
and collectors, in order to rate and get in the ſaid ſub- 
| fidy. This was found very inconvenient, becauſe the 
commiſſioners uſed to be favourable to their own country, 
therefore it was found neceſſary to revive ſo far the ancient 
method, as to appoint a certain ſum; and in the time of 
the civil war, the long parliament would not ſettle any 
perſons to 2pp-»int commiſſioners, but the appointment 
of commitſoners was made in the act itſelf: And in this 


new manner of taxing, they appointed the ſum to be | 


levied on each particular county, io the act itſelf ; as well 
25 the commuliioners names, and where to levy it: And 


* 


_—_— 


Queen Eli. | 


— 


— 
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the fix aſſociated counties, viz. London, Middleſex, Kent, 


| Suſſex, Surry, and Hertford, being not ſpoiled and pillaged 


in the civil wars, and more hearty to the parliament in- 


| tereſt, were taxed higher than any other counties in 


England. Gilb. Treat. of the Exchegq. 194, 195, 196. 
Atter the revolution, to ſupport King Willium in his 

wars with France, it was neceſſary to come into a land- 

tax; and from 1684 to 1693, the tax was made by a 


pound-rate, like the former ſubſidies ; but when the peo- 
ple found that the war was like to hold, about 1693, 
the tax was mightily leſſened, every body being willing. 


to eaſe his neighbour; and then they came to lay a rate 
upon every county, and the aſſociating counties, being 
very zealous for the government in the revolution, and 
having taxed themſelves higher than their neighhours in 
1693, it was argued that thoſe counties were better able 
to bear the tax, and therefore in 1693, they laid the 
diſproportioned ſums that are now the flandard of the 
land-tax : Let us now compare the ſubſidy law, 4 Car. 1. 
with the preſent land-tax, and confider the manner of 
gathering them. Gilb. Treat. of the Excbeg. 

In the old time, according to the way of making war 
then uied, the tenants per baronia-, and by knight-ſer- 


vice, as is herein before mentioned, were obiiged to be 


in the camp 40 days, at their own expence, and the eſ- 
cuage was levied upon the defaulters; but when the art 


of war improved, and armies were brought into the field 


that continued a long time, they made their taxation by 
way of ſubſidy ; which was ſo much in the pound upon 
the perſonal and real eſtate; as the ſubſidy of the fourth 
of King Charles was 2 f. 8 d. per pound on the perſonal, 
and 45s. per pound on the real eſtate; and where there 
were different times of taxation and collecting, they were 
called ſo many different ſubſidies; and the ſpiritually 
gave their tax in convocation, and the temporalty in par- 
lament; but the convocation-tax always d both 


{ houſes of parliament, fince it could not bind as a law till 


it had the conſent of the legiſlature. Their tax was 
made according to the rate in the King's books, and fince 
a tenth was paid yearly to the Crown, they only taxed 


| the other nine parts as they ſtood in thoſe books. Gilb. 
Treat. of the Excheg. 197, 198. 


The temporalty and ſpiritualty were taxed in the ſame 
manner as to their perſonal eſtate, but as to their real e- 
ſtate, what was given in convocation excuſed their tax 
quoad their ſpiritualties. The commiſſioners for executing 


the act, were appointed by the Lord Chancellor, Lord 


Treaſurer, or other great officers of the Crown, or any 
two of them, the Lord Chancellor being one. Gilb. Treat. 
of the Excbeg. 198. 

The preſent land-tax, tho? it follows the plan of the 
ſubſidies, vig. in taxing ſo much on the perſonal, and ſo 


much on the real eſtate, yet it differs in two material 


circumſtances, vis. that there is a ſum impoſed on each 
particular county, and that the commiſſioners are named 


in the act itſelf; this came in the time of the civil war, 


in this manner; they had firſt taxed according to the 


| pound-rate, but when the zeal of the people fell off, they 
| found it neceſſary to ſet a ſum upon each particular 


county; and ſothey taxed them according to the higheſt 
ſum that had been levied in ſuch county, and obliged 


them to make it up; and they being then in oppoſition 


to the Crown, they named the commiſſioners in the act 
itſelf; and this way of taxing was afterwards followed at 


the reſtoration, becauſe they found it for the eaſe of the 


Crown toname particular ſums in the a& of parliament, 
and then they named commiſſioners alſo, who were to 
aſſeſs and rate each particular inhabitant. The commiſ- 
ſioners by the ſubſidy, were duly to execute that act; 
but by the land- tax they were directed in a particular 
manner how they ſhould doit : that is to ſay, by making 


the diſtribution of the particular ſum upen each parti- 


cular hundred, lathe and wapentake ; but by both laws, 
they were to ſuldivide themſelves, and the reſpective 
commiſſioners were not to act out of their diſtrict. The 
commiſſioners by the land-tax are to give a note to the re- 
ceiver general, of the names of the acting commiſſioners, 
and ſu ns in en} dtviſion. Ve do not find this clauſe 


* 


in the old ſubſidy law, becauſe it was not neceſſary, 
where there was not a particular ſum impoſed on each 
county. 'The commiſſioners, both in the ſubſidy and 
land-tax, were to ifſue their precepts to the conſtables 
and other inhabitants, and to appoint aſſeſſors; and by 
both laws, the commiſſioners are to give them in charge, 
to make a juſt aſſeſſment, and to return ſuch aſſeſſments 
to the commiſſioners; who by the land tax were to re- 
turn the names of collectors. And by both laws, the 
perſons aggrieved might appeal from the aſſeſſors to the 
commiſſioners; and alſo ſtock upon land is excuſed from 
paying as perional eſtate. Gilb. Treat. of the Excheg. 
199, 200. —_ 3 
By the ſubſidy law, the commiſſioners appointed col- 
lectors; but by the land-tax, the aſſeſſors brought in the 
names of the collectors; becauſe the place was anſwer- 
able for the ſums ſo aſſeſſed, until they were paid in to 
the receiver general; and therefore it was neceſſary that 
the aſſeſſors ſhould appoint collectors: But by the ſubſidy 
law, there was no particular ſum locally fixed ; and 
therefore the collectors were appointed by the commtl- 
fioners, who aCted in behalf of the Crown; and the cul- 
leQtors names were returned in, by both laws, to the re- 
ceiver general or high colleQors; and this diſpoſition was, 
| that the receiver might know in whole hands the money 
was. In the ſubſidy, the commiſſioners appointed the 
high colleQors in each ſhire and diviſion, to whom the 
ſub- collectors were accountable, and the high colleQors 
were accountants to the Esche quer; and one duplicate 
of the aſſeſſments was given to the high collector, and the 
other returned into the Exchequer, to be a charge upon 
the high colleQor's receipt: But according to the frame 
of the land-tax, the receiver is now appointed by the 
Lord Treaſurer, and by this law, a duplicate of each par- 
ticular diviſion is to be given to the receiver general, and 
another to be returned into the Exchequer; the duplicate 
returned to the receiver, is to charge the collectors, and 
that returned into the Exc „to charge the receiver 
general. Gilb. Treat. of the Excheg. 200, 201. 3 
The high collectors by ths ſubſidy law, gave ſecurity 
to the commiſſioners by recognizance, to anſwer the mo- 
by them received ; but now, the receiver general, by 

the conſtitution of the gives ſecurity tothe crown. 
In the ſubſidy law and land-taz, the under-collector was 
to diſtrain the parties refuſing to pay the ſum aſſeſſed: 
And by the ſubſidy-law, the under-colleQors paid in the 
money collected to the high colleQtor, who was an ac- 
countant at the Exchequer ; but by the land-tax, the 
collectors are to pay in the money to the receiver, and he 
is the accountant at the Exchequer. If the collectors 
did not pay in the money they had collected to the re- 
ceivers, the commiſſioners were to impriſon them, and 
ſeize their effects; but if the proportion was not an- 
ſwered, the place itſelf was anſwerable, by a re- aſſeſſment 
of the commiſſioners. By both laws, the collectors had 
precepts and aſſe ſſments delivered; and, under ſuch pre- 
cepts, had authority to diftrain the lands and goods of the 
perſons fo aſſeſſed, by virtue of the act. By both laws 


the parties were to be taxed for goods, in the place where 


they dwelt. By both laws the diſtreſs was to be ſold, and 


the overplus paid to the owner; by the ſubſidy law, in 


eight days; by the land-tax, in four days: And tor ne- 
gle or refuſal to pay, and failure of diſtreſs, the party 
to be impriſoned. By the ſubſidy law, all the commiſ- 
ſioners joined in one certificate; but now the commiſ- 
fioners in each diviſion return their eſtates, which are a 
charge upon the recciver general ; but in the land-tax, it 
a non-payment in any place be certified by the receiver 
under his hand, Exchequer proceſs is to iſſue againſt the 
aQing commiſſioners. By the land-tax, if land doubly 
taxed comes into proteſtant hands, and they get a certi- 
ficate from the commiſſioners, and prove the truth of the 
certificate before the barons, by two credible witneſſes, 
the court of Exchequer is impowered to diſcharge ſuch 
ſum from the pariſh or townſhip in which the lands lie, 
and that diſcharge is carried to the houle of commons, in 
order to be diſcharged out of the general ſum the next 


year. Gilb. Treat. of the Excheg 203, 204. See Sus- 
$1Dy, Tax. J 
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LAND-TENANT, Is he that actually poſſeſſes the 
land, or hath it in manual occ upation. 14 £4. 3. flat. 


4 7 3. 23 Ed. 3. cap. 1. 26 Ed. 3. ſtat. 5. cap. 2. 
TERRE-TENANT, and 12 Kich. 2. cap. 4, 4 Hen. 


4- cap. 8. it is joined with this word p2ſſeſſor, as Hynony- 
mous, - Stat, 1 Hen. 6. cap. 5. 

LANGEMANNI. Item in ipſa civitate crant 12 Lange- 
manni, i. e. Habentes ocam & jacam. Domeſday, tit. 


| Lincolnſhire. Sir Edward Coke writes thera Lannemanni, 


and interprets them lords of manors, Hv»bentes ficam & 

ſacam de tenentibus & hominibus ſuis. 1 Inſt. fo. 5. a. 
LANGEOLUM, An under-garment made of wool, 

formerly worn by the monks, which reached down te 


| their knees; fo called, becauſe Lanee fir. We read it 


in the Monaſt. 1 tom. pag. 419. Ad ve//icrdum autem 


c. dus langeola & omnia lanca. 


LANIS DE CRESCEN TIA WALLIAE TRADU- 


| CENDIS ABSQUE CUSTUMA, .. Is a writ that 


ieth to the cuſtomer of a port, for the permitting one to 


| Paſs over wools without cuſtom, becauſe he hath paid 
| cuſtom in Wales betore. See the Regiſter, fel. 279. 


LANTERIUM, The lantern, cupo/a, or top of 2 
ſteeple. Cowell, edit. 1727. Walterus Skyrlaw E- 
piſcopus Dunc!men/rs (obiit 1405) magnam partem campani- 


lis, vulgo lanterii, miniſterii Eboracenſis conſtruxit, in me- 
dio cujus oferis arma ſua paſuit. Angl. Sacr. p. 1. pag. 
775 | 


LANO NIGER, A fort of baſe coin. Cowell, ed. 1727. 
LAPIS CALAMINARIS, To what duties liable on 
4 5. ſect. 2. 988 9 Hill. 3. 
c. 20. /. 9. é 


LAPIS MARMORIUS, A marble tone. Qui quidene 


Henricus de Cliff (clericus rotulorum) in magna aula 


Weſtmin. apad lapidem marmorium in præſentia domini 
canceilarii ſacramentum, &c, Clauſ. 18 Edw. 2. in . 
dorſo. This marble ſtone is about 12 feet long and 
feet broad, and remains to this day at the upper end 


-Hall, where there is alſo a marble chair pla- 
ced at the middle of it, in which our kings 
at their coronation-dinner, and at other times the 
Chancellor ; but over this marble table and chair, 
now ereCted the courts of Chancery and King's Bench, 
See Orig. Furi/d. fol. 7. 

LAPIS PACTS, The fame with OSCULUM PACIS. 


Du Freſne. 


| LAPSE, (Lapſus) Is the omiſſion of a patron 


to preſent 


to a church, within fix months after voidable ; by which 


negleQ, title is given to the ordinary to collate to the 
ſaid church: We fay, that benefice is in lapſe or lapſed, 
whereupon he that ought to preſent hath omitted or ſlip- 
ped his opportunity. 13 Eliz. c. 12. This /ap/e happens, 
as well when the patron is ignorant of the avoidance, as 
when he is privy, except only upon the reſignation of the 
former incumbent, or the deprivation upon any cauſe com- 
prehended in the ſtat. of 13 Eliz. 12. Panor. in cap. Quia 


 diverſuatem, num. 7. de conceſſ. prebend. c. In which 


caſes the biſhops ought to give notice to the patron. 

No lapſe ſhall run againſt the King, 17 Ed. 2. ff. 1. 
The King's ancient right to preſent, in caſe the ordi- 
nary did not collate within one month after the ſix months 
expired, 25 Ed. 3. fl. 6. . 4. 

No lapſe without notice to the patron on a depriva- 


| tion, ipſe facto, 13 Eliz. c. 12. J 8. or on avoidance by 
ſimony, 31 El. c. 6. / 7. or on a deprivation by virtue 
| of 13 & 14 Car. 2. c. 4. ſet. 16. See ADvowson, 
 PrEROGATIVE, PkesENTMENT, StMONY. 


LARCENY, (Fr. larrecin, Lat. latrecinium) Is a theft 
of perſonal goods or chattels in the owner's abſence ; and 
in reſpect of the thing ſtolen, it is either great or grand, 
or ſmall; grand larceny is where the things ſtolen, tho? 
ſeverally, exceed the value of 12s. petit larceny is when 
the goods ſtolen exceed not that value. Cowell, 

A perſon who ſteals the goods of another, let the value 
of them be never fo ſmall, is guilty of felony ; but it is 
ſaid to be no felony for one reduced to extreme neceſſity 
to take ſo much of another's victuals, as will ſave him 
from ſtarving ; but if ſuch neceſſity be owing to his un- 
thriſtineſs, it is far from being an excuſe. 1 Hawk. P. 
C. 93. 

But 
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perſons together ſteal goods above the 
value of 12 d every one of them is guilty of grand lar- 
ceny, for each perſun is as much an offender, as if he 
kad committed the fact alone. S. F. C 24 Crom. 36. 
. | 

Alſo if one at ſeveral times ſteal ſeveral parcels of 
goods, each under the value of 12 d. but amounting in 
the whole to more, from the fame perſon, and be found 
guilty thereof on the ſame indictment, he ſhall have 
judgment of death as for grand larceny. 8. P. C. 24 
Crom. 36. H. P. C. 7. 1 Hawk. P. C. 95. 

It one be indicted for ſtealing goods to the value of 
ten ſhillings, and the jury find ſpecially that he is guilty, 
but that the goods are worth but ten pence; he ſhall not 
by 2 of death, but only as for petit larceny. 
1 Hawk. P. (. 96 

All theſe who are under © natural diſability of difio- 
guithing between good and evil, as infants under the zge 
of diſcretion, ideots and lunaticks, are not puniſhable by 
any criminal proſecution whatſoever, and conſeq 
can't be guilty of felony. H. F. C. 10. 1 Hawk. F. 
C. 2. 

Alſo a feme covert is ſo much favoured, in reſpe& of 
that power and authority which her huſband has over 
her, that he ſhall not ſuffer any puniſhment for commit- 
ting 2 bare theft in company with, or by coercion of her 
huſband. Kehlyng 31. . R. C. 26. 1 Hawk. N. C. 2. 

But if ſhe be guilty of treaſon, murder or robbery in 
company with, or by coercion of her huſband, ſhe is pu- 
niſhable as much as if ſhe was ſole. S. P. C. 65. 1 
Hawk. P. C. 2. 

Alſo a feme covert may be guilty of larceny, if ſhe of 
her own voluntary act, 
| huſband, ſteal the goods of a ſtranger, but not if ſhe ſteal 
her huſband's, becauſe a huſband and wife are conſidered 


but as one perſon in law; and the huſband by endowing | 


his wife at the marriage with all his worldly goods, gives 
her a kind of intereſt in them; for which cauſe, even a 
ſtranger can't commit larceny in taking the goods of the 
huſband by the delivery of the wife, as he may by taking 
away the wife by force, and againſt her will, together 
with the goods of the huſband. S. P. C. 65. 1 Hawk. 
P. C. 2, 93- 


1. Of what nature the things taken muſt be, to conſti- 
tute the offence felony. 


2. How far the goods ought to belong to another ; and 
Wd, dp ply ob and fraudulent taking, 
and carrying away. | 

IWhere the offender is or is not excluded his clergy, or 
2 | 


1. Of what nature the things taken muſt be, to conflitute 
Here it may be proper to take notice, that in the times 
of the military tenures every tenant was obliged to at- 


tend in the camp; and there being no proviſion made | 


out of the publick ſtock for them, as there is now-a- 
days for our mercenary ſoldiery, it was neceſſary for 
every freeman to carry with him his own proviſion ; 
_ which obliged them to a very ſevere and rigid juſtice up- 
In all perſons who ſhould violate any man's property; 


or by the bare command of her | 


— — 9 


, 


puniſhment 
law, which 


ſtitution of four-fold, and cuſtom hath approved the - 
| thod; for ſhould we admit a reſtitution from ſuch pio 
no end of rapine and vio- 


gate offenders, we ſhould 
. P. C. 25. See Exod. xxii. 


Hence we have the reaſon of the diſtinQion between 
the real and perſonal property; and why our Common 
not 


t puniſh the ſtealing of corn or 


, grow- 
ing, or apples on a tree, or lead on a church or houſe with 
I becauſe theſe never came under the camp diſci- 


y a civil action. 


| | 12 32. oro, G 
ren. 77. Cromp. 37. 8. N C. 25 6 1 Med. 8g. M- 


len 33. 2 Leb. $75. 1 Vent. 157. 
Zut if they are ſevered from the freehold, 


at one time, and then come 


take them, this is felony. 1 Vent. 187. 1 Hawk. F. C. 


venants, or other ſecurities for debt or other choſe in 
action; and the reaſon, he ſays, wherefore there can be 
no in taking away any ſuch thing, ſeems to be, 
becauſe, generally ſpeaking, they being of no manner of 
uſe to any but the owner, are not ſuppoſed to be ſo much 
in danger of being ſtolen, and therefore need not be pro- 
vided for in ſo ſtrict a manner, as thoſe things which are 
of a known price, and every body's money; and for the 
like reaſon it is no felony to take away a villain or an in- 
fant in ward. 1 Hawk. P. C. gz. | 

But now, by the 2 Geo. 2. cap. 25. it is enacted, 


That if any perſon or perſons ſhall ſteal, or take 
2 2 a -4 


robbe chequer orders or tallies, or other orders, 
intitling any other perſon or perſons to any annuity or 
ſhare in any parliamentary fund, or any Exchequer bills, 


Bank notes, South-Sea bonds, E2/t-India bonds, dividend 
| warrants of the Bank, Seuth-Sea company, Eaft- India 


| company, or any other company, ſociety or corporation, 


bills of exchange, navy bills or debentures, goldſmiths 
notes for payment of any money, or other bonds or war- 
rants, bills or promiſſory notes for the payment of any 
money, being the property of any other perſon or perſons, 
or of any corporation; notwithſtanding any of the ſaid 
particulars are termed in law a choſe in action, it ſhall 
be deemed and conſtrued to be felony of the ſame nature 
and in the ſame degree, and with or without the be- 


| nefit of the clergy in the ſame manner, as it would 


have been, if the offender had ſtolen or taken vy rob- 
| bery 


obliged thoſe ſort of offenders to the re- 


whetber by 
the owner, or even by the thief himſelf, if he ſever them 
again at another time, and 


= pA": 


r 
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? other goods of like value with the money due 
ws Ld nd tallies, bills, bonds, warrants, debentures 
or notes, reſpectively, or ſecured thereby, and remaining 
unſatisfied ; and fuch offender ſhall ſuffer ſuch puniſh- 
ment, as he or ſhe ſhould or might have done, if he or ſhe 
had ſtolen other good of the like value with the money 
due on ſuch orders, tallies, bonds, bills, warrants, deben- 
tures or notes, reſpectively, or ſecured thereby, and re- 
maining unſatisfied. . DAE 

It is alſo from the ſtrict diſcipline, that was obſerved 
in the camp, that the diſtinQion is raiſed concerning beaſts 
that are fere nature; for thoſe that are for the proviſion 


of a man, when reclaimed, are within the protection of. 


the law; and 'tis felony to ſteal them, becauſe theſe an- 
ſwered the uſe of the camp for their neceſſary food and 
ſuſtentation ; but dogs, cats, bears, foxes, monkeys, fer- 
rets and the like, that are not uſed for proviſion, may be 
ſtolen without any danger of death, for they are not 
within the inconveniency for which the law was provided. 
H. P.C. 66. 7 Co. 18. 1 Hawk. P. C. 93. | 

But to ſteal hawks reclaimed is felony, becauſe they 
were uſed for the entertainment of noble and generous 
perſons, and were carried into the camp for diverſion 
there; and therefore were conſtrued within the ſame pro- 
viſion. 3 [nſi. 109. 

Mis it is felony to ſteal beaſts, it is ſo in rela- 


tion to the young beaſts, becauſe they by right of acceſ- 


ſion follow the condition of the dams. 3 Inft. 109. 


2. How far the geods ought to belong to another, and 


what ſhall be deemed a felonious and fraudulent taking, and 


carrying away. 


The taking of goods, whereof no one had a property 

at the time, cannot be felony ; and therefore he who 
takes away treaſure trove, or a wreck, waif or ſtray, 
before they have been ſeized by the perſons who have a 
right thereto, ſhall only be puniſhed by fine, &c. 3 
Inft. 10g. H. P. C. 67. 1 Hawk. P. C. 93. 
If one takes fiſh in a river, or other water, 
wherein they are at their natural liberty, he is not guilty 
of felony; but he who takes them out of a trunk or 
pond is guilty of felony, becauſe being thus ſecured, the 
party hath the dominion of them. Owen 20. 3 Inſt. 
109. H. P. C. 97. | | 

And for this reaſon there can be no doubt but that the 
taking of domeſtick beaſts, as horſes, mares, colts, c. 


or of any creatures whatſoever, which are demitæ na- 


ture, and fit for tood, as ducks, hens, geeſe, turkeys, 
peacocks, or their eggs, or young ones, is felony. H. 
P C. 68. 3 Iift. rog. 1 Hawk. P. C. 94 


nature, it they be fit for food, and reduced to tameneſs, 
and known by him to be fo, is guilty of felony; alſo by 
the better opinion, it is felony to ſteal wild pigeons in 
a dove-houſe ſhut up, or hates or deer in a houſe, or even 
in a park, inclofed in fuch a manner, that the owner may 
take them whenever he pleaſes, without the leaſt danger 
of their eſcaping ; in which caſe they are as much in his 
power, as fiſh in a pond, or young pigeons, or hawks in 
a neſt, Sc. the taking of which ſeems agreed to be fe- 
lony. 3 Inſt. 109. 7 Co. 17. H. P. C. 86. 1 Hawk. 
P. C. 94. ; yy 

Alſo the taking away ſwans marked or pinioned, or 
thoſe which are unmarked, if kept in a pond or private 
river, is felony. H. P. C. 68. 1 Hawk. P. C. ga. 

Alſo it is ſaid, that there may be felony in taking 
goods, the owner whereof is unknown; in which caſe 
the King ſhall have the goods, and the offender ſhall be 
indicted for taking bona cujuſdam bominis ignoti; and it 
ſeems, that in ſome caſes, the law will rather feign a 
property, where in ſtrictneſs there is none, than ſuffer 
an offender to eſcape; and therefore it is faid, that he 
who takes away the goods of a chapel or abbey in time 
of vacation, may be indicted in the firſt caſe for ſtealing 
bona capellz, being in the cuſtody of ſuch and ſuch; 


and in the ſecond, tor ſtealing bona domus & ecclefie, &c. 


and a fortiori therefore it follows, that he who ſteals 


goods belonging to a pariſh church, may be indicted for 


Vol. II. Ne 100. 


E AK 
ſtealing bona parochianorum; and it hath been adjudged; 
that he who takes off a ſhrowd from a dead corps, may 
be indifted, as having ſtolen it from him, who was the 
owner thereof when it was put on, for a dead man can 
have no p 1 Haw. P. C. 94. 
There is alſo a ſpecial caſe, in which a man may be 


| guilty of felony in ſtealing goods, the abſolute property 


whereof is in himſelf; as where one who has delivered 
goods to a carrier or taylor, &c. afterwards with an in- 
tent to charge ſuch carrier or taylor, fraudulently and 
ſecretly takes them away. Co. Eliz. $36. Maar. pl. 
981. Keitw. 70. 

To conſtitute an offence felony, it is not ſufficient 
that there be a fraud and intent to ſteal, unleſs there be 
allo a taking, for all felony includes treipals, and every 
indictment tor larceny muſt have both the words cepit & 
aſportavit ; and therefore if there be no treſpaſs in taking 
the goods, there can be no felony in carrying them away. 
H. F. C. 61. 1 Huwk. V. C. $9. 

Therefore if a perſon finds goods, and converts them 
to his own uſe, anime furandi, yet he is not guilty of fe- 
lony. 3 Inft. 103. H. P. C. 61. 

So it a perſon who has a limited property in the goods, 
as one who has gouds delivered to him to keep, a carrier 
who has a box delivered to him to carry to a certain 
place, or a taylor who has cloth delivered to him to 
make into a ſuit of cloaths ; for here the party injured 
mult ſeek redreſs by civil action, and muſt abide the folly 


cf his own act in placing confidence in the perſon who 


was guilty of the breach of truſt. S. P. C. 25. a. 3 


| Inf. 108. 


But though if I ſend a box to the carrier, and the 
carrier ſells it, this is not felony; yet if the box be 
broke open, and the goods in it carried away, it is fe- 
lony ; for he hath property in the box to carry it to the 
place appointed, but he hath no property in the goods in 
the infide, for that I have reſerved in my own power, 
having locked it up out of the power of the carrier to 
whom it is ſent ; for no man hath property that is ſhut 
out from the command of the thing to which he pre- 
tends; fo if a carrier carries the goods to the place, and 


then ſteals them, this is felony ; becauſe the property is 


determined when the goods are come to the place ap- 
pointed; beſides, it is for publick convenience that the 
inſide of the box ſhould be thus ſecured ; otherwiſe the 
carrier might ſteal the things contained in the box, and 


yet deliver the box itlelf, which would not be of very 


eaſy diſcovery. S. P. C. 25. a. Kelyng 35. 1 Rol. 
Ar. 7 


OP | 
He who hath the bare charge of goods, as a ſhepherd 


| has of ſheep, or a butler of. plate, or that has only the 
But a perſon who takes any creatures, though fere | 


ſpecial uſe of goods, as a gueſt in an inn, and not the poſ- 
ſeſſion, may be guilty of larceny, in traudulently taking 
them away, for the offence comes as properly under the 


word cepit, and the fraud is as ſecret, and the villany 


more baſe than if it had been done by a ſtranger. Moor 


246. Paph. 84. 1 Haw. P. C. go. 


If he who intending to ſteal goods, obtains a delivery 


of them from the ſheriff, by virtue of a replevin, or by 
way of execution of a judgment obtained by impoſition 


on a court, without any colour of title, by falſe affidavits, 
Sc. he may be indicted as having feloniouſly taken them; 
for the law will not indure to have its juſtice eluded by 
ſuch ſhameful evaſion. 3 Inf. 108. H. P. C. 63. 
Kelyng 43. 1 Sid. 254. Raym. 276. 

Alſo he, who ſteals goods from one who had ſtole them 
from me, may be indicted as having ſtolen them from 
me; becauſe in judgment of law both the poſſeſſion and 
property of them was always in me; and for this cauſe, 
he that ſteals goods in the county of 4. and carries them 


into that of B. may be indicted in either. 1 Faw. P. 


C. 90. 
It was formerly a doubt, whether a lodger, by reaſon 


of the ſpecial property he had in the furniture of his 
.| lodgings, could be guilty ot felony in taking them away; 


but now by the 3 and 4 Ul. & M. cap. 9. it is enacted, 


That if any perſon or perſons ſhall take away with an 


intent to ſteal, imbezil, or purloin any chattel, bedding 
or furniture, which by contract or agreement he or they 
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men, or ſhall confeſs the ſame u 
ment, or will not anſwer 


mir Ihe 
l 


* 


1H 


AT 


ſuch tranſpor- ſuch conviQion and order of tranſportation, See CLexGr, 


freland, before the end of his term, he ſhall be liable to 
be puniſhed as any perſon attainted of felony, without 


the benefit of clergy, c. provided, that the King may 
and diſpenſe with any ſuch tranſportation, and al- 
low of the return of ſuch offender, paying his owner, 
as ſhall be adjudged reaſonable by 
any two juſtices of the e, where ſuch owner dwells, 


effeck of a pardon, as for the crimes for which they were 
And it is further enacted, ©* That every ſuch perſon, 


to whom any ſuch court ſhall order any ſuch offenders to 


be transferred or conveyed, ſhall, before ſuch offenders 
deliver'd to _— A fuch — * as 
appointed by court, i ient 
— of fo cone, fer the wan. 
offenders to ſome plantation in America, to 
be ordered by ſuch court, and the procuring an autben- 
governor, or chief cuſtomhouſe 


it is further enacted by the 6 Geo. 1. cap. 23. 
« That the court may nominate two or more juſtices of 
the peace, for the place where ſuch offenders ſhall be 
convicted, who ſhall have power to contract with any 
perſon or perſons for the performance of the tranſporta- 
tion of ſuch offenders, and to order ſuch and the like ſe- 
curity, as the ſaid former act directs, to be taken by or- 
der of court, and to cauſe ſuch felons to be delivered to 
ſuch contractors ; which faid contraQts and (ecurity ſhall 
de certified by the ſaid juſtices to the nexr court, held 
with like authority, to be filed, &c. 

And it is further enacted, That all charges, in or 
about ſuch contracts, &c. ſhall be born by each county, 
Sc. for which the court was held, and that the reſpective 
treaſurers ſhall pay the ſame, and that all ſecurities for 
tranſportation ſhall be by bond, in the name of the clerk 
of the peace, &c. and the money recovered ſhall be to 
the uſe of the reſpective counties. Fw | 


And it is further enacted, That the perſons fo con- 


traQting, Ac. may carry ſuch offenders towards the ſea- 
port, &c. and that if any perſon ſhall reſcue ſuch offen- 
ders, or aid them in making their eſcape, c. they ſhall 

be deemed guilty of felony without clergy; and that if 
any felon ordered for tranſportation ſhall be afterwards at 
large within any part of Great Britain, without ſome 
lawful cauſe, before the expiration of his term, and be 
lawfully convicted thereof, he ſhall ſuffer death without 
clergy, and be tried before juſtices of aſſiſe, oyer and ter- 
miner, or gaol-delivery for the county where he ſhall be 
apprehended, Ec. or from whence he was ordered to be 
tranſported, c. and that the clerk of aſſiſe, and clerk of 
the peace, where ſuch orders of tranſportation ſhall be 
made, ſhall on requeſt of the proſecutor, &c. certify 
briefly a tranſcript, containing the te nor of every indiQ- 
ment, conviction and order of tranſportation, to the 
juſtices of aſſiſe, &c. which ſhall be ſufficient proof of 


taxes, impoſe penalties, &c. for preſervation 


chen. Cowell, edit. 1727. 


for wares ſold by the aft, as berrings, pitch, Er. 


FrLony. 

LARDARIUM, The /arder, or place where the lard 
and meat were kept.——T enentes de Fidington cariabunt 
ſalem domini de foro ubi emptus fuerit ad lardari- 
um demenz. Paroch. Antiquit. pag. 496. Whence lar- 
derarius Regis, the King's larderer, or clerk of the kit- 


LARDING-MONEY. In the manor of Bradford 
in com. Wilts, the tenants pay to their landlord a ſmall 
yearly rent by this name; which is ſaid to be for liberty 
to feed their hogs with the maſt of the Lord's woods ; 
the fat of a hog being called /ard. This was called lar- 
darium in old charters, & decimam lardarũ de Hage. 
Monaſt. 1 tom. 321. And thoſe were called lardarii, who 


were the chief of the lardery, viz. lardararium 
uam. Eadmerus, lib. 3. pag. 66. It ſeems to have been 
rather a commutation tor ſome cuſto ſervice of carry- 
ing falt or meat to the Lord's /arder. Cowell, ed. 1727. 


LARONS, I, the French word for thieves. In the ſta- 


kite for view of frank-pledge, made 18 Ed 2. the four- 


teenth article, to be given in charge at a lect, is of petty 
larons, as of . ſe, hens, Sc. 


LASLATINUS, ls often mentioned in IWalfingham, 
and ſignifies aſſaſſins or murderers, Anno 1271. 


d by twenty-four jurats, | two 
bailiffs thereof, _—_ they make orders, lay and levy 
the faid 
marſbes. See the Hiſt. of imbanking and draining, 
LASTAGE, LESTAGE. and TING, — 
um, from the Sax. Laff, i. e. onna: A cuſtom exacted in 
ſome fairs and markets to carry things bought where one 
will, (according to Rafal.) But in 21 Rich. 2. cap. 18. it 
is taken for the ballaſt or lading of a ſhip. Laſtage, 


garbage, rubbiſh or ſuch like filth, 


| the river Thames, 6 Geo. 2. c. 29. 


LAST HER, (Ultimus beres,) Is he to whom land 


comes by eſcheat for want of lawful berrs, that is, the 


others 


LATHE 


great of a couney, ſometimes containing three oc 
n as it is uſed in Tent. Suo- 


Et quad Anglice vocabant 3 vel 4 bundreda, iſti vo- 


cabant thrihinga. In guibi ſllam vero provinciis, Anglice 


vocabant læth, guad ifti dicunt trihinge. autem in 


| trihinge definiri non poterut, ferebatur in ſeyram, i. . in 


curiam comitatus : L. L. Edw. Conf. cap. 35. Et font gui- 
ett 


LL. a8 


eti de ſefiis * — 1 of auæiliis vicecami - 
tuum. Pat. 1 t 8. m. 8. 

LATHREVE & LEIDGREVE, or THRITHIN- 
GREVE, An officer under the Saxon government, who 
had authority over the third part of the county, or three 
or more hundreds or wapentakes : Whoſe territory was 
thereupon called a tithing, otherwiſe a leid or leitben, in 
which manner the county of Kent is yet divided, and the 
rapes in Suſſex ſeem io anſwer the ſame ; and perhaps the 
| Ridings in Yorkſhire being now corruptly ſo called for tri- 

dings or tithings. Thoſe matters that could not be de- 
termined in the hundred court, were _ brought to 
the tritbing, where all the principal men ot three or more 
1 ben aſſembled by the authority of the Lath- 
reve or Trithingreve, did debate and decide it; or if they 
could not, did then ſend it up unto the county court to 
be there finally determined. Vid. Spelman's ancient Ga- 
 vernment of England. Cowell, edit. 1727. 5 
LATIMER, E uſed by Sir Edward Cale for an inter- 
preter, 2 par. Inft. fol. 515. It ſeems that the word is 
miſtaken, and Id be latiner, becauſe heretofore he 
that underſtood Latin, which in the time of the Romans 
was the prevailing language, might be a good interpreter, 
Camden agrees, that it ſignifies a Frenchman or interpreter, 
and ſays the word. is uſed in an old inquiſi ion. Bri- 
tan. fol. 598, and may be derived or corrupted from the 
Fr. latimer, g. d. latiner. Cowell, edit. 1727. a 

LATIN. Words which paſs under the name of Latin, 
are of four forts. 1. Good Latin allowed by gramma- 


ars. 4. 


36 Ed. 3. cap. 15. enacts, That all pleas which 
- ſhall be pleaded in court whatſoever within this 


of this realm, as alſo the term and proceſſes, ſhall be 
holden and kept as before this time hath been uſed. 
Reſolved, that this ſtatute as to the firſt branch was 
introductive of a new law, but as to the other branches 
they are declarative of the ancient; for of ancient time, 
and before the conqueſt, the original writs, and all the 
proceſs. and proceedings upon them, were entered in La- 
tin; and infinite records before this time are extant en- 
tered in Latin, and yet for the better illuſtration of the 
truth, a deed in Engliſh, Latin or Dutch, &c. may be 
entered either in a plea or ſpecial verdict. 10 Rep. 132. 
. Mich. 11 Fac. B. R. Oſborne's caſe. 
Falſe Latin ſhall not quaſh an indictment, nor abate 
any declaration; for althoꝰ the original writ ſhall abate 
for falſe Latin, yet judicial writs, or a fine, ſhall not 
be impeached for falſe Latin. See 5 Co. Rep. Long's 
caſe. But if the word be not Latin, nor a word allowed 
by the law, as vocabulum artis, (as every art and ſcience 
hath its proper terms) but be inſenſible; and if it be 
in a material point, this makes the indictment inſufſi- 
cient, as burglariter, murdrum, felonice, and the like, 
are terms of art well known in the law; and therefore 
if theſe words, or the like, be miſtaken in an indictment, 
ſo that in a material place there is an inſenſible word, 


which is not Latin, nor any word. known in the law, 


this will make the indictment vicious and inſufficient. 
See ENGLISH. 
LATINARIUS, An interpreter of Latin; Godwinus 
Accipitrarius, Latinarius. Domeſday. 
LATITAT, Is the name of a writ, whereby all men 
in perſonal actions are called originally to the King's 
| Bench. F. N. B. fol. 78. And it hath the name, as ſup- 
poſing that the doth lurk and lie hid ; and there- 


parties | a 
10 Rep. 133. the ſecond reſolution in Oſborne's | 


2526. 


. 


| fore being ſerved with this wric, be maſt put in ſecutit; 


for his appearance at the day, iur {u:itare g/, ſe mulitioſe 


occultare, animo fraudandi creaitorcs jugs agere volentes. 


But the true original of this writ was this; In ancient 
time, while the King's Bench was moveable, and follow- 
ed the King's court, the cuſtom was, upon commencing, 
a ſuit, to lend forth 4 writ to the ſhertF of the count 

where the court lay, tor the calling him in, and if the ſhe- 


| riff returned, Non eff inventus in tallita mea, c. then was 


there a ſecond writ fued forth, that had thele words 
Cum teſtatum eft quod latitat, Cc. and thereby the ſheriff 
commanded to attach him in another place where he may 
be found. Now when the tribunal of the King's Bench 
came to be ſettled at /Yeſtminſler, the former courſe of 
writs was held for a long iime, firlt {ending to the ſheriff 
of Middleſex to ſummon the party, and it he could not 
be found there, then to apprehend him where ſoever; but 
afterwards, upon pretence of eaſing the ſubject, and ex- 
pediting juſtice, it was contrived to put both theſe writs 


| into one, and fo to attach the party cumplained of, upon 


a ſuppolal or fiction, that he was not within the county 
of Middleſex, but lurking elſewhere ; and that therefore 
he was to be apprehended in any place elſe, where he 


was preſumed to lie hid, by a writ directed to the ſheriff 


of the county where he is ſuipected to be. And by this 
writ a man being brought in, is committed to the mar- 
ſhal of the King's Bench, in whoſe cuſtody, when he is, 


| he may be ſued upon an action in that court. Cowell. 


LATRO, (Latrecinium, ) He who had the ſole juriſdic- 


tion in a particular place de /atrone. *Tis mentioned in 
| Leg. V. 1. viz. Sciatis quad abbati Ailiſt ſocam, teloneum 


S latronem babere concedo. So in Charta Hen. 1. apud 


| Spelman, ſacam & ſacam habere in totam terram ſuam && 


latrocintum. This word in old charters is trequently 
uſed for the liberty of :nfangtheof, or privilege of ad- 
judging and executing of thieves. 

LATTA, A lath. Cowell, edit. 1727. | 

LAVATORIUM, A laundry, or place to waſh in. 
There was in cathedral churches commonly a in 
the porch or entrance, where the prieſſo, and other offi- 
ciating members were obliged to waſh their hands, before 
they proceeded to divine ſervice. Hence in the ſtatutes ot 
the church of St. Paul in Landen, it was ordained, Ut 


Jacriſta lavatorium in veſtibuio per 22 Freguenter 
mundari faciat. Liber. Statut. 
MS. fol. 59. 6. But it was commonly an ewer. 


ccl. Paul. London. 


LAUDARE, To adviſe, or. rather to perſuade. Et 
laudatum eff Regi quatenus conſuetudines juſtas non aufer- 


ret. Leg. Edw. Cont. cap. 39. So in Feffery of Monmouth, 


lib. 1. cap. 6. Laudo igitur ut ab eo filiam ſuam primo- 
genitam pietatis duci naſtro conjugem, &c. So in Hoveden, 
pag. 729. Laus is taken for advice, viz. Rex Anglie af- 
fignabat ei in terra ſua ad laudem & confilium Regis Frau- 
ciæ, Cc. Laudare is allo to arbitrate. Knighton, pag. 
2527. And laudator ſignifies an arbitrator. Knighton, 


LAUDUM, An arbitrament or award. Walſing. p. 
60. Cowell, edit. 1727. 


LAVINA, for Labina, Watry land, in qua guis facile 
labitur. *Tis mentioned in Monaft. Angl. 2 tom. pag. 


372. In aguit, labinis, & mariſcis ſepiſſime periclitantur. 


LAUNCEGAYS, (Mentioned in ſtat. 7 Rich. 2. cap. 
13.) A kind of offenſive weapons now diſuſed, and prohi- 
bited by the ſaid ſtatute. 

LAVER-BREAD. In Glamerganſbire and ſome other 
parts of Wales, they make a fort of food of a ſea-plant, 
which ſeems to be the oyſter-green, or ſea liverwort. 
This they call Laver-bread. Near St. David's they call it 
Lhavan or Lhawuan, which I think they interpret black 
butter. 


LAURELS, Thoſe pieces of gold which were coined 


In the year 1619, with the King's head laureated, were 


thence commonly called Laurelt, the twenty ſhilling 
piece markt with xx, the ten ſhilling piece with x, the 
hve ſhilling piece with v. Camdeni Annal. Fac. 1. IS. 
Cowell, edit. 1727. 


LAW (Lex, In the general fignification is plain, and 


by Bracten thus defined ; Lex eft ſanctis juſta, jubens bo- 


neſta & probibens contraria : And the divine — 
| — 
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ſays, Lex humana eft quaddam dictamen rationis, qus diri- | 
gintur bumani actus. This in our land hath been variable. 
Firſt} Almut ius's laws, tranſlated out of the Britiſh 


tongue into Latin by Gildas, of which we find no obſcure 
remnants in our laws now in uſe. See Mag. Chart. cap. 
x & 14. Secondly, Merchenlage, mentioned in Cam. 
Brit. pag. 94. and Palyd. in —4 Angl. lib. 5. "Thirdly, 
E":/t-Saxan-lage. And fourthly, Danclage. The laws 
culled Merebenlage. or Mercian laws, were compoſed by 
Martia Queen ot the Britons; and from her there was 
a province called Provincia Merciorum. Many laws were 
publiſhed by E:belred King of Kent, by King Ina and 
Offa : But Aifred, who ſubdued the whole kingdom, hav- 
ing reviſed all the laws of his predeceſſors, retained thoſe 
which were moſt uſeful, and aboliſhed thoſe which were 
not, {> that he was called Auglicarum legum conditor ; and 
theſe i2ws were called Meſlſenelagan. But this kingdom 
being afterwards ſubdued by the Danes, they introduced 
anotger law called Panelag, by which their people were 


governed ; and they being afterwards deſtroyed, Edward 


the C::/efj4r, out of the former laws, compoſed that 
which we now call the Common law; and therefore he 1 
called by our hiſtorians Anglicarum legum reſtituter. 
"Fhete laws were only general cuſtoms able rved throngh 
the nation, which for that reaſon were called Comm: ; 
an iikewile, becauſe Leges omnibus in commune redilidit, 
to be obſerved by ali, with ſuch amendments as were 
male by his father. Caw?!!, edit. 1727. | 

[tam the Firlt, did not enact many new ry, but 
corf£:rmel the old, viz. St Edward's laws ; and avroga- 
te-! nome which concerned any compoſition or mu ci of 
delinquents. Cotuell, edit. 1727. 

A: prelent the law of England is divided into 3 paris, 
1. The Commsn law, which is the moſt ancient and gene- 
ral lætu of the realm. 2. Statutes, or aQs of parliament. 
And 3. Particular cuſtoms. I fay particular; for if it be 
the general cuſtom of the realm, it is part of the Common 
law. Co. on the Litt. fol. 15. 6. Law hath an eſpecial 
ſignification alſo, wherein it is taken for that which is 
lawful with us, and not elſewhere: As tenant by the 
curteſy of England. 13 Ed. 1. 3. And again, to wage 
law, vadiare legem, and to make or do law, facere legem. 
BraQon, lib. 3. tract. 2. cap. 37. When an action of 
debt is brought againſt one, upon ſecret agreement or con - 
tract, as in an action of detinue for goods, money or 
chatte!s, lent or left with the defendant, the defendant 
may «rag? bis law, if he will, that is, ſwear certain per- 
ſons with him, that he detains not the good, or owes 


nothing to the plain, in manner and torm as he hath | 


declared; which is intended by Jaw to be onſy in caſe of 
the plaintiff's want of evizlence, and wicn he cannot 
prove his ſurmiſe by any decd or open att. When ore 
wages bis law, lu fall bring with him ſo many of his 
neighbours as the cit ſhall aſſign, (Sir Edward Coke 


favs eleven,) to ſwwar with him, that they think in their 


conſciences he hath iv urn truly, And this law was uſed 
in aQions of debt, without ipecialty : As alfo where a 
man coming to court after ſuch a time, as his tenements, 
for default, are ſeiſcd into the King's hands, will deny 
himſelf to have been ſummoned. Glanvil, lib. 1. cap. 
9 & 12. Richin, fil. 164. This is borrowed from 
Ner mandy, as appeareth by the Grand Cuſtumary, cap. 8 5. 
But Col: in his 4 Rep. fil. 95. Slade's cate, ſays, it 


ſprings originally from the juilicial law of God, alleging 


for it the twenty-ſecond chapter of Ex:dus, verſe 7. 
The Feud:ſts call them that come to purge the defen- 
dants, Sacramentalet, lib. Fend. tit. 4 ſc. 3 & tit. 10 
& 26. And the Civilians call them purgatores. Spel- 
man ſays, Legem vadiare eft cautionem dare de perimplendo 
legis exigenliam in re litigata, ut de præſtando ſacraments 


ad indictam diem cum indieto conſacramentalium ſeu conju- 


ratorum numero. And this was a cuſtom anciently uſed 
among the Eyyptians, as Boemus in his treatiſe De Moribus 
Gentium informs us. Anciently laga was uſed as Latin for 
law, as Logam Regis Edwardi vabis redd?, Sc. Mlagna 
Charta, Hen. 1. 1 Rich. 3. cap. 2. 31 H. 6. cap. 6. 
Dur Common laws are properly and apily termed Leges 


Angliæ, becaule they are appropriate to this kingdom of | 


England, and have no dependance upon any furcign 4 
Vor. II. Ne 101. 


* 
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g whatever. Co. Inſt. 4 far. c. 9. Theſe are the birth: 


right, and the mott ancient and beſt inkcritance the ſub- 


jeQts have. Co, on Litt. lib. 2. cap. 12. ſect. 21 3. and in 


his Preface to the fixth Report. All books written in the 
law are either hiſtorical, as the year books ; Explanatory 
as — Treatiſe of the Prerogative: Miſcellaneous 
as the Abridoments ; or Maonological, being of one certain 
ſubject, as Staunford's Pleas of the Crawn, Lambard's 
* of Peace. See PFulbeck's Parallels, cap. 3. Cowell, 
edit. 1727. 

Law OF ARMS, {Lex armorum,) ls that which 
gives precepts, how rightly to proclaim war, to make and 
obſerve leagues, to aſſault the enemy, and to punith of- 
fenders in the camp. Cowell, edit. 1727. 

LAW-DAY {Lagecdayan) Is otherwite called view 


frank-pledge, or court-lect. In flat. 1 Edw. 1. cap. 4. it 


is uſed for the county coutt. Et gued terra eorum im- 


Perpetuum quietæ ſint de jefir comitatuum & bundredarum 


neflrorum, de viſu franci-plegii & lawdayorum, de turns &f 
aux146 vicecomitum, &c, Charta 39 Hen. 3. m. 5. Una 


cum 6nnibus ſeclis agedavorum. x. ſeriptor?. This lawday 


or £-oe-day, was properly any day in open court, and 
commonly uſed for ike more ſolemn courts of a county 
or huncrei, Carvell, adi“. 1727. 

LAWING OF DOGS. Maſtifis muſt be lawed 
every three years, Cromp. Juriſ. fal. 163. that is, three 
claus of the fore-foot thall be cut off by the Min. Char. 
Fare, cup. 5. or the ball of the frre-toot cut out. dee 
KExiinirrati and PrtLOTA. 

LAWE#:5 COURT, on King's Il at Richard 
in Hex, en Yedneſday merring, next atier 4/ichaetmas- 


dag, at cyck-crowing, is held a c:urt, vulgarly called, The 


lzicleſs court. They whitper, and have no candle, nor any 


per or ink, but a coal, and he that owes ſuit or ſervice, and 


appears not, forfeits double the rent every hour he is miſ- 
ſing. I his court belongs to the honour of Ralegb, and is 
denominated /awl{eſs, becauſe held at unlawful or lawleſs 
hours. This court is mentioned in Cam. Britan. tho? im- 
perfeQly, who ſays, This ſervile attendance was impoſed 
on the tenants, for conſpiring at the like unſeaſonable 
time to raiſe a commotion. Fal. 441. Catwel!, ed. 1727. 

LAWLESS MAN, (Sax. Langbeleſi man, exl:x) Is o- 
therwiſe called an outlaw. Pro exlege tenelitur, cum prin» 
cipi non abediat nec legi, & tunc utlagabitur ſicut ille gui eft 
extra legem, ficut laugheleſs man. Bracten, lib. 3. de Ca- 
rona, cap. 11. 


LAW OF MAROUE, (mentioned in ſtat. 27 Ed. 3. 


fat. 2. cap. 17.) From the German word march, i. e. 


lines, a bound or limit; becauſe they that are driven to 
make uſe of this /azv, do take the ſhipping or goods of 


| that pcople of whom they have received wrong and can- 


not get ordinary juſtice, when they can take them within 
their own bounds or precincts. Cowe!!, edit. 1727. See 
RErRISALS. | 
LAW-MERCHANT, (Lex Mercatoria,) Is become 
a part of the laws of this realm; for if there be two 
joint-merchants of wares, and one of them dies, his exe- 
cutor ſhall have the moiety ;z which is not ſo in the caſe 
of others not merchants. Ca. en Litt. fol. 182. Stat. 13 


Ed. 1. flat. 3. and 27 Ed. 3. cap. 8. Charta Mercataria, 
31 £4. 1. m. 4. grants this perpetual privilege to mer- 


chants coming into this realm: Quad omnes ballivi, mi- 
niſtri feriarum, ciuitatum, burgorum & villarum merca- 


toriarum mercatoribus antedictis comparentibus coram eit 


celerem juſtitiam facient de die in diem fine dilatione, ſe- 
cundum legem mercatoriam, de uniuerſis & ſingulis gue 


per eandem legem poterunt terminarrt. 
LAW-PROCEEDINGS. See ExcLrsn, PRocxss. 
LAW SPIRITUAL, {Lex ſpiritualis,) Is the Ecclefe- 


aſtical law, allowed by the laws of this realm, which is 


not againſt the Common law, (whereof the King's prero- 


gative is a principal part) nor againſt the ſtatutes and cuſ- 


toms of the realm. And regularly, according to ſuch Ec- 
cleſiaſtical laws, the ordinary and other ecclefiaſtical judges 
do proceed in cauſes within their cognizance. Coke on 
Litt. 344. This was called Law Chrifiian, and the ec- 
cle ſiaſtical court, wherein this law was ad miniſtred, was 
calle:i Czria Chriſlianitatis, and the rural dean, who 
was ju 2 or prefident of the court within his own di- 
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ſtrict, was called Decanus Chriſtianitatis : And in oppo- 
ſition to this law, the Common law was called Lex Mun- 
diata, Terrena, c. 

LAW OF THE STAPLE, (Mentioned in ſtat. 27 
Edw. 3. flat. 2. cap. 22.) Is the ſame with law-merchant. 
See 4 Inſt. fol. 237, 238. and STAPLE. 

LAWYER, C Legiſta, legiſperitus, juriſperitus ; call- 
ed by the Saxons Lahman,) Is a counſellor, or one lt arn- 
ed in the law. See ATTORNEY, COUNSELLOR. 


LAZZI, Of a ſervile condition. The Saxons divided 


the people into three ranks: The firſt were called Eahi- 
linghi, which are now the nobility. The next were calie. 
Frilingi, which are now the geniry ; for friling amongſt 
the Saxons was he that was born a freeman, or of parents 
which were not ſubje& to any ſervitude. The laſt were 
called Lazzi, and thoſe were born to labour; they were 
of more ſervile condition than our ſervants, becauſe they 
could not depart from their ſervice without the leave of 
the lord: they were fixed to the land where they were 
born, and were in nature of flaves. And from hence 
wederive the word lazy. Nithardus, lib. 4. De Saxoni- 
bus. Cowell, edit. 1727. 

LEA OF YARN, (Mentioned in ſtat. 22 C 23 Car. 
2. cap. 8.) Every lea of yarn at Kidderminſter con- 
tain p Lt — a reel four yards about. 

„a pure Saxon word, for that which we now 
z and 
* 


_ 
call a 
n See BisSEXTILE. 


LEASE, {Dimiſſio, from the French luiſſer, permit- 
tere, Is a demiſe or letting of lands or tenements, right 
of common, rent, or any hereditament unto another for 
term of years or life, for a rent reſerved ; And a leaſe is 
either witten, called « leaſe by indenture, or a leaſe parol 
The party that letteth this leaſe is called the leſſor, and 
the party to whom it is let is the lige And a {aſe hath 
in it fix points, 1. Words ſufficient to import  demile. 
2. A leſſee named 3. A commencement from a day 
certain. 4. A term ot years. 5. A determination. 
6. A reſervation of rent. Co. lib. 6. fol. 55. Knight's 
caſe. Co. on Litt. lib. 1. cap. 7. ſeft. 56. Co. 5 Rep. 
Caſe of leaſes. Et, 5 

A leaſe for years is eſteemed in law a middle kind of 
intereſt between an eſtate for life and a tenancy at will; 
for thoſe who held large diſtricts and tracts of lands, 
being unacquainted with the arts of huſbandry and tillage, 


found it their intereſt to leaſe out their demeines, which | 


for want of care and cultivation lay waſte, and afforded 
them little or no profit; and this way of letting for 
| was thought beſt to anſwer the defign and intentions 
of the lord, as well as the expectations of the tenant ; 
and if they had let them for life, this had given the te- 
nants too great a power over the lord, becauſe then they 
would have a property in the freehold, and by ſuffering 
diſſeiſins, or feigned recoveries to be had againſt them- 
ſelves, might have ſhaken or endangered the inheritance 
of the owner; and on the other ſide, if they had leaſed 
their land only at will, few would have _ willing to 
beſtow an ins or induſtry upon ſo precarious a 
— which — itrary will and pleaſure of a pee- 
viſh lord might have defeat Spelm. Rem. 2. 
Originally leaſes for years were but of little regard, 
the tenant having only utile, not directum dominium, and 
was ſaid tenere nomine aliens; and as he had only the per- 
ception of the profits, whoever recovered the freehold re- 
duced likewiſe the poſſeſſion, whether ſuch recovery were 
true or feigned; and the leſſee had no other remedy but 
an action of covenant againſt the leſſor; and this, at leaſt, 
was thought a juſt conſtruction, that he who had de veſted 
himſelf of the profits of his lands for a time, by giving 
them to another, ſhould be obliged to maintain that gift, 
or be liable to make ſatistaction if he did not; and this 
was the more reaſonable, becauſe the lefſee was equally 
bound to anſwer and make good the rent during the 
term; and if he did not, the law allowed the leſſor to 
maintain an action of covenant, as well as of debt againſt 
him, for with-holding thereof; and as they made this 
conſtruQtion for the leſſor upon the words yielding and 
ing, which were no expreſs covenant in themſelves, 


it was but reaſonable they ſhould make the like conſtruc- | 


leap-fulne is a ſeed-lcap full of corn. 
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tion for the leſſee, upon the word dimiſit, which in itſelf 
no more imported an expreſs covenant on his part; but 
by making this conſtruction mutual, they did juſtice to 
both, and by making of it atall, they plainly ſhewed their 
opinions of the leaſe to be no other than a contract or a- 
greement between the parties, and not ſuch an act as 
transferred any property to the leTee ; and this is one 
reaſon why leaſes for vears are conſideted as chattels, and 
go to executors. 3 Bac. Abr. 296. 

Another reaſon was, becaute at firſt the leaſes were 
made but for a ſmall number of years, (for my Lord 
Coke tells us, that by the ancient law of England, no 
man could have made a leaſe for above tor:y years at the 


moſt,) and the reaſon thereof ſeems to be, becauſe they 


were only made to ſerve the occaſions and exigencies of 
the lord in cultivating and improving his demeſnes, not 
to borrow money on, or raife portions for his daughters, 


or ſuch other uſes as are now made thereol ; therefore 


there was no need to extend them to any great length of 
ume, ſince they might be renewed as viten as occaſion 


required; befides, the leſſees, it they were evicted, being 
only to recover damages, it would have been fruitleſs to 


prolong leaſes for the term of 1000 years, when the per- 
ſons wi10 were to poſſeſs under ſuch leaſes had no remedy 
for their damages but by recourte to the repreſentatives of 
the original Ietiur. Co. Lit. 45. . Mirror 164, 293. 
1 Vent. 53. | 

Alſo another reaſon might be, becauſe the leaſes for 


years were under the power of the freeholder to deſtroy by 


a recovery, for the perſon, coming in by the recovery, was 
ſuppoſed to come in by title paramount, and {o was not 
bound or obliged by them, and by conſequence few would 
be willing to take leafes for any long term, which they 
might ſo eaſily be defeated of. 3 Bac. Abr. 296. 

ut tho” in the reign of H. 7. it was reſolved, that 


the leſſees ſhould not only recover damages as a recom- 


pence for the poſſeſſion loſt, but ſhould alſo recover the 
poſſe ſſion itfelf ; ad the ſtatute 21 H. 8. c. 15. gives the 
termor power to falſify all manner of recoveries had a- 
gainſt the tenant of the freehold, upon feigned and untrue 
titles; from whence men began to limit Jong leaſes, be- 
cauſe by ſuch purchaſes they eſcaped the wardſhip, relief, 
and other burthens that were annexcd to the ancient te- 
nures, yet no alteration was made in the ſucceſſion to 
them, the law having been formerly ſettled as to that 
point; and if they had not carried the ſucceſſion in the 
manner they formerly did, they had loſt the end of ſuch 
limitation. Bro. tit. Leaſes 226. F. N B. 198. 220. 
Vaugh. 127. 4 Co. 80. 1 Lev. 46. 2 Med. 18. | 
And tho? at this day terms for years are multiplied to 


| a much longer duration than they were formerly, and 


there is now ample remedy to recover the term itſelf, yet 
the ſucceſſion continues the ſame ; for beſides the reaſons 
already given, it would be inconvenient to have had one 
rule of property for ſhort terms, and another for thoſe 
that were longer, being all of the ſame nature, and till 
no more than leaſes for years; beſides, the difficulty of 
fixing the juſt bounds to any preciſe determinate number 


of years, ſince one or two years, more or leſs, would 


have made very little difference in reaſon, were the 
bounds affixed to leaſes of never fo long a continuance, 
and long or ſhort are only terms of compariſon ; as a 
leaſe for forty years is long with reſpe& to one of eight or 
ten years, and yet ſhort with reſpe& to another of a 
hundred years ; therefore that there might be an unifor- 
mity in the law, all leaſes for years are held to be of leſs 


value than eſtates for life, as being originally of much 


ſhorter duration, and alſo becauſe they were under the 
power of the tenant of the freehold to deſtroy, and there- 
fore are conſidered only as chattels, and caſt upon the 
executors. 3 Bac. Abr. 297. 


1. Of what things kaſcs may be made far years. 


2. Things neceſſarily required in every ; and 
ſtatutes concerning leaſes. on 


1. Of 
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x. Of what things leaſes may be made for years. 


After ſuch time as leaſes for years began to be looked 
as fixt and permanent intereſts, and that the leſſees 

were ſufficiently provided to defend themſelves, and their 
ſſions, againſt the aQs and incroachments as well of 

the leſſor as of ſtrangers, men found it their intereſt to 
improve and encourage this ſort of property, and there- 
fore extended it to all ſorts of intereſts and ſſions what- 
ſoever, being led thereto by that known rule, that what- 
ſoever may be granted or parted with for ever, may be 
granted or parted with for a time; and therefore not 
only lands and houſes have been ſett for years, but alſo 
and chattels, tho” the intereſt of the leſſee therein 
differs from the intereſt he hath in lands or houſes ſo lett 
for years: for if one leaſe for years a ſtock of live cattle, 
ſuch leaſe is good, and the leſſee hath only the uſe and 
profits of them during the term; but yet the leſſor hath 


not any reverſion in them to grant over to another, either 


during the term or after, till the leſſee hath re - delivered 
chem to him, as he would have of lands in caſe of ſuch leaſe 

for years, for the leffor hath only a poſſibility of property 
in caſe they all outlive the term; for if any of them die 
during the term, the leſſor cannot have them again after 
the term; and during the term he hath nothing to do 
with them, as conſequently of ſuch as die, the property 
reſts abſolutely in the leflee 3 fo whether they live or die, 
yet all the young ones coming of them, as lambs, calves, 


&c. belong as abſolutely to the leſſee as profits arifing and 


ſevered from the principal, fince otherwiſe the leſſee 
would pay his rent for nothing; and therefore this diſſers 
trom a leaſe of other dead goods and chattels; for there 
if any thing be added for the repairing, mending or im- 
proving thereof, the leſſor ſhall have the improvement 
and additions, together with the principal, after the leaſe 
ended, becauſe they cannot be ſevered without deſtroying 
or ſpoiling the principal; neither is the ſucceſſion of 
young ones, in caſe any of the old ones die, to be re- 
ſembled to any corporation aggregate, whereof when any 
die, thoſe that ſucceed ſhall be ſaid part of the ſame cor- 
poration, for the corporation, in its publick capacity, 
never dies; but this being a leaſe of ſuch and ſuch indi- 
vidual cattle, when any of them die, the poſſibility of 
reverting property, which was left in the leſſor, is deter- 
mined and at an end; but the leſſee in ſuch caſe cannot 
kill, deſtroy, fell or give them away, during the term, 
without being ſubje& to an action of treſpaſs, as it ſhould 
ſeem ; but in caſe of a leaſe of a houſe, together with 
goods, it is uſual to make a ſchedule thereof, and affix 
it to the leaſe, and to have a covenant from the leſſee to 
re-deliver them at the enil of the term, and without ſuch 
covenant the leſſor would have no other remedy but tro- 
ver or detinue for them after the leaſe ended. 3 Bac. 
Abr. 300. Godb. 112. 1 Leon. 42. Owen 139. 5 Co. 
16, 17. Dyer 56. a. 110. 4. 212. 3. Bro. tit. Leaſes 23. 
2 Bui. 7. Lit. ſect. 71. Co. Lit. 57. a. 

Ir one bath a corody tor lite, he may let it to another, 
cr to the grantor himſelf; ſo may the grantee of houſe- 
bote, or hay- bote; but in caſe ſuch leaſe be to the leſſor 
himſelf, rendring rent, he can only have them by way 
of retainer, being to ariſe out of his own proviſion, or 
his own land. Bro. tit. Leaſes 40. 

But as to lands, or other things of inheritance, as they 
may be granted or departed with for ever, ſo they may 
tor a time, and conſequently may be leaſed for years in 
all caſes where no inconvenience or injury to the publick 


is like to enſue ; for then mens private intereſts mult give 


way to the publick ; and what might otherwiſe in its own 
nature be good and allowable, muſt upon that account 
be difallowed and ſtand condemned; wherefore it having 
been ſettled, that all leaſes for years were but chattels, 
and as ſuch ſhould go to executors or adminiſtrators ; the 
firſt calc wherein we find an objection to a leaſe for 
years is, that of the office of marſhal of the King's pri- 
ſon, for that being an office of great truſt, concerning the 
adminiſtration of juſtice in the keeping of priſoners, if it 
ſhould be granted for years, might be injuriaus to the 
publick, by being in ſuſpenſe till probate of the will or 

adminiſtration taken out; and if the officer ſhould die 


— 


| 
| 


conveniencies would follow, if ſuch 
allowed; for the ſame reaſon it was held likewiſe, that 
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indebted, ſo that none would prove his will, or take out 


| adminiſtration, then there would be no officer at all, and 
| executors of adminiſtrators would be in by act of law; 


without allowance of the court; allo it might be a | 
ſtion, if ſuch office ſhould not be forfeited by outlawry, 

or be aſſets in the executors hands ; and many other in- 
tor years were 


the offices of Cuſlos Brevium, chirographer, clerk of the 
pipe, of the King's filver, or of the crown, remembrancer 
or chamberlain of the Exchequer, prothonotaries, and 
other officers in the ſeveral courts of juſtice, cannot be 
granted for years; and tho? the offices of ſheriff and co- 
roner were granted for years, till reſtrained by 14 Eu. 3. 
c. 7. it was never debated what inconveniencies might 
enſue by allowing thereof; and theſe reaſons held equally 
good againſt granting the office ot warden of the Fleet, or 
any other gaolerſhip. Hard. 357. 9 Co. 97. 1 Ral. 


Abr. 847. 2 Rol. Abr. 153. Cro. Car. 587. 1 Fon. 


563. Hab. 153. 3 Med. 145. | | 
And although it hath been reſolved, that the office of 
the marſhal of the King's Bench priſon cannot be granted 


for years, vet it hath been held, that a leaſe thereof for 


years Curing the life of the grantee is good; for hereby 
the danger of the office's going to executors is avoided, 
which the bock fays is the fole reaſon why the office is 
not ablulmely granted for years. 6 Mad. 57. See 


 Marsnat or The Kinc's BxN C. 


Aito it appears, that the dean and chapter of est 
minſicr made a lcaſe for years of the Gatehouſe priſon, and 


the leſſce had committed ſeveral offences which amount- 


ed to a forfeiture, for which the office was ſeiſed, but 
no objection made to its being let for years. Raym. 216. 
2 Leu. 71. 3 Keb. 32. | | 

But ſuch offices as do not concern the adminiſtration 
of juſtice, but only require ſkill and diligence, may be 
granted for years; becauſe they may be executed by de- 
puty, without any inconvenience to the publick : there- 
fore where a grant for years was made of the office of 


| garbler of ſpices in London, it was adjudged to be a good 


grant, or at leaſt a good appointment for years, within 


| the intent of the ſtatute 1 Fac. 1. cap. 19. Hard. 46. 


The office of printer was granted for years 6 Car. 1. 
and held a good grant, being but an employment : So the 


office of poſtmaſter was granted to the Lord Stanhope for 


years, and held good. Hard. 352. 

The office of regiſter of policies of aſſurance in London 
concerning merchants was granted by the King for years, 
and adjudged to be a good grant; becauſe it did not con- 


| cern the adminiſtration of juitice in any court, but re- 


quired only the ſkill of writing after a copy : So the of- 
tice of making and ſealing ſubpana's was granted for years, 
and allowed to be good; and there ſeveral precedents are 
cited of offices granted for years; as, firſt, offices in 
which the ſafety of the realm was concerned, as the office 
of the warden of a haven or port by H. 6. of gunpow- 
der, 1 C. 1. of making gunpowder by Car. 2. alſo of- 
fices concerning the trade of the realm have been grant- 
ed for years; as 1 H. 7. of the exchange of money; 
18 H. 8. of gauger; 17 Rich. 2. aulnager, tho? a ſeal be- 
longs to it, with which the officer is intruited ; of the 
letter office, 3 Car. 1. alſo offices in courts of juſtice have 
been granted for years; as the office of ſurveyor of the 
green wax, of the ſixpenny writs in Chancery and ſub- 
pena's, of comptroller and cuſtomer, and of making 
proceſſes in C. B. all theſe, and ſeveral others, have been 
granted for years; but no diſpute having been made of 
the validity of them, how far fome of them would hold 
at this day, may be a queſtion. Hard. 351, 354, 357. 
Dyer 303. Hab. 146. 3 Keb. 80. 

But where one made a grant for years of the ſteward- 
ſhip of a court-leet and court-baron, this was held void 


as to the court-leet being a judicial office, but good as to 


the court-baron, being only miniſterial, and the ſuitors 
judges thereof ; but the grant appearing atterwards to be 
for years, determinable upon the death of the leflee, it 
was held good for both, becauſe there was no danger of 


| its coming to executors or adminiſtators. * 2 Lev. 245. 
| 2 Fon. 126. 


One 
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One Mrs. Dennis was found by office to be on ideot 
a nativitate; the King grants the cuſtody of the body and 
eſtate to Sir Alexander Frazier, his executors and admi- 
niſtrators, during the ideocy ; Sir Alexander dies, and then 
the King grants the cuſtody to Mr. Prodgers ; and whe- 
ther he or the executors of Sir Aix ander had the better 
title, was the queſtion ; it was faid to be a truſt in the 
King, and therefore not grantable to executors or admi- 
niſtrators, ard that if the grantee die inteſtate, there would 
de none to take care of the ideot. On the other ſide it 
was ſaid, he had not only a truſt, but an intereft, and 
might have diſpoſed of the profits to bis own uſe, or 
grant them over as he thought fit, in caſe of an ideot, 
though it was otherwiſe in caſe of a lunatick, and that it 
being a chattel ſhould naturally go to executors; and tu 
this opinion my Lord Chancellor inclined, but directed 
the validity of the patent to be tried at law; and in B. R. 
the grant to Sir Alexander was held good; tor the King 
has the ſame intereſt in an ideot that he had in his ward, 
which always went to the executor of his grantee, tho? 
it was otherwiſe in the caſe of a lunatick. 2 Chan. Ca. 


To. 1 Fern. 9, 137. 3 Mad. 43. 
The office of 


per was granted for years, and 
no objeQion made to it; for this dyes not concern the ad- 
miniſtration of juſtice, but only requires diligence and 
| care. 2 Rol. Rep. 274 Godb. 413. 

Dignities or honours cannot be granted for years, as 
to be earl, duke, baron, c. becauſe then they muſt go 
to the execntors or adminiitrators, whilit the eſtate that 
ſhould ſupport them would go to the heir, and fo intro- 

duce confuſion and abſurdity. Co. Lit. 16. b. 


. b. 
** 23 H. 6. cap. 10, it is provided, That no ſheriff 
ſhall let to farm in any manner his county, nor any of his 
bailiwicks, hundreds or wapentakes ; which proves that 
before this ſtatute it was not unuſual to let them to farm. 


By the 12 Car. 2. cap. 23. ſe. 27. The Lord Trea- 


ſurer or Commiſſioners of the "Treaſury for the time be- 
ing, have power to let to farm all or any the rates or 
duties of exciſe upon beer, ale, cyder and other liquors 
therein mentioned, ſo as the ſame exceed not the term 
of three years; without which clauſe the Treaſurer or 
Commiſſioners of the Treaſury could not have made ſuch 
leaſe, though perhaps the King himſelf might, having 
the abſolute intereſt and ownerſhip therein. 

By the 12 Car. 2. cap. 25. ſe. 3. Power is given to 
the King's agents for granting of wine licences to any 
perſon or perſons for any time or term not exceeding 
twenty-one years, if ſuch perſon or perſons thall ſo long 
live, upon ſuch rent as ſhall be agreed on, to be paid 
half-yearly ; and ſuch licence not to be granted to any 
but thoſe who perſonally uſe the trade of ſelling by re- 
tail, or to the landlord of ſuch houſe ; nor ſhall the ſame 
be aſſignable, or of any benefit but only to the firſt 
By the 12 Car. 2. c. 25. f. 16. it is provided, that his 
Majeſty, his heirs and ſucceſſors, may grant the office of 
Poſt-Maſter General, with all profits, fees, &c. to any 
perſon or perſons for life, or term of years, not exceeding 
twenty-one years, under ſuch rents and covenants as ſhall 
be thought beſt for the good of the kingdom. 

By the 22 F 23 Car. 2. cap. 14. ſet, 6. Power was 
given to the maſter and chaplains of the Savoy, to encou- 
rage the rebuilding thereof, to demiſe any ot the lodg- 
ings for any term not exceeding forty years, under ſuch 
rents as they could procure, without renewing. 


2. Things neceſſarily required in every goed leaſe; and 
ſatutes concerning leaſes. 


theſe things muſt concur to the making 
of every good leaſe: 1ſt, There muſt be a leſſor, (as 
in other grants) and he mult be a perſon able, and not 
reſtrained to make a leaſe. 2dly, There mult be a leſiee, 
and he muſt be capable of the thing demiſed, and not 
diſabled to receive it. 3dly, There mult be a thing de- 
miſed, and ſuch a thing as is demiſable. 4thly, It the 
thing demiſable be not grantable without a deed, or the 


party demiſing not able to grant without a deed, the leaſe | 
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mult be made by deed ; and if fo, then there muſt be 4 
ſufficient deſcription or ſetting forth of the perton of the 
leflor, leſſee, and the thing leaſed, and all neceſſary cir- 
cumſtances, as ſealing, delivery, Sc. required in other 
grants muſt be obſerved. 3thly, It it be a leaſe for 
years, it muſt have a certain commencement, at leaſt 
when it comes io take effect .n intere!t or poſſaſſion, and 
a certain determination either by an expreis enumeration 
of years, or by reference to a certainty that is expreſſed, 
or by reducing it to a certainty upon tome contingency 
preceding by matter ex fo/t fe, and then the comin- 
gency muſt happen before the death ct the leſſor cr leſſee. 
6thly, There mult be all nc<tul ceremenics, a livery ot 
ſeiſin, attornment, and the like, in caſes where they are 
requiſite. 7thly, There muſt be an acceptance ot the 
thing demiſed, and of the eſtate by the leſlee; but whe- 
ther any rent be reſe rved upon a leaſe for life, years, or at 
will, or not, it is not matcria!, except only in the cafes 


of Icaſes made by tenant in tail, huſband and wife, and 
eccleſiaſtical pertons. 


1 I 4's Cinvey. 683. 
Stat. 32 Hen. 8. cap. 28. feel. 1. All leaſes made of 


any manors, lands, &c, by writing indented jor term of 


| years or life by any perſon of ful age, having an eſtate 


of inheritance either in fee · ſimple or in fee-tail, in their 
own right, or in the right of their churches or wives, or 
jointly with their wives, ſhall be good in law. 

Sect. 2. This act ſhall not extend to any leaſes to be 
made ot any manors, lands, &c. being in the hands of 
any farmers by virtue of an old leaſe, unleſs the fame 
old leaſe be expired, ſurrendered cr ended, witnin one 
year after the making of the new leat:, nor thall e 
to any grant of any reverſion, nor to any leuſe o 
which have not moſt commonly been letten to far fv 
the ſpace of twenty years next before ſuch bur mee. 


nor to any leaſe to be made without impeachment of 
| waſte, nor to any leaſe to be made above the number of 


twenty-one years, or three lives, from the day ot ma- 
king; and upon ſuch leaſe there ſhail be reſerved yea 
ſo much rent, or more, as hath been moſt accuſtomably 
paid for the lands fo letten within twenty years next be- 
fore. And every perſon, to whom the reverſion of ſuch 
lands ſhall appertain after the deaths of ſuch leſſors, ilk 


| have like remedy againſt the leſſees as the leſſor mignt 
| have had. | 


Set. 3. Provided, that the wife be made party to 
every ſuch leaſe made by her huſband of any lands being 
the inheritance of the wife, and that every ſuch leaſe he 
made by indenture in the name cf the huſband and his 
wife, and ſhe to ſeal the ſame, and that the rent be te- 
ſerved to the huſband and wife, and to the heirs of the 


wife, according to her eſtate; and that the huſband ſhall 


not alien the rent longer than durir'g the coverture, with- 


out it be by fine levied by the huſband and wife. 


Sec. 4. This act ſhall not give power to any perſon 
to take more farms than he might have done, ner give 


| power to any parſon or vicar to make any leaſe of any 


of their meſſuages, lands, tithes, &c. belonging to their 


| churches or v:carages, otherwiſe than they might have 


done. 

Sect. 6. No fine or other act done by the huſband on- 
ly of any manors, lands, &c. being the inheritance or 
freehold of his wife, ſhall be any diſcontinuance there- 
of, or be prejudicial io the wife or her heirs, but that 
they may enter according to their rights, fincs whereunto 
the wife is party and privy only excepted. 

Seat. 7. This clauſe ſhall not give liberty to ſuch wife 
or her heirs, to avoid any leaſe made of any inheritance 


Jof the wife according to this act. | 


Stat. 1 Eli. cap. 19. ſeit. 7. All grants made by any 
archbiſhop or biſhop of any honours, lands, &c. parcel of 
the poſſeſſions of his biſhoprick, to any perſun (other than 
to the Queen) whereby any eſtate ſhould pals, other i an 
for term of twenty-one years, from ſuch time as ſuch 
grant ſhould begin, and whereupon the old rent or more 
ſhall be payable yearly ſhall be void. 

Stat. 13 Eliz. cap. 10. ſet. 3. All leaſes, conveyances 
or eſtates, to be made by any maſter and fellows of any 
college, dean and chapter of any church, maſter or guar- 
dian of any hoſpital, parſon, vicar or any other having 

| ecclc- 
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eccleſiaſtical living, of any h*r-Jitaments, being parcel of 
the poſſeſſions of tuch ſpi:itual promotiyn (other than for 


the term of one and t ny years, or three lives om 
the time ſuch leaſe ſhall be made, whereupon the accul- 


tomed yearly rent cr mor ſhaii be payable yearly du- | 


ring the terin) ſna! he void. 

S.. 4. This ad thall «ot make gone any leaſe made 
by any college for mot: years tnan are limited by the pri- 
vate {tatutes ot the called. 

Seck. 5. This ace zhail not extend to any leaſe to be 
made upon ſu. rend r of any leaſe heretofure made, or by 
reaſon of anv coverarit cr m any leale now on. 
tinuing, lo that the !e1's it he made do not contain more 

thao the reſidue of the viars of the former ſeaſe, 
nor leſs tent ti-an is reſetved ir te ſaid former leaſe. 
Declared t.. ine bead honſes by 14 Eliz cap. 14 

Stat. 13 Fiz. np. 20 ſect. 1. No leaſe to be made 
of any de neficg ur ec nũattical promotion with cure, or 
any part there tf, nw impropriate, ſhail indure longer 
than wine the le Tor ſhall be orc nacily refident, ard ter- 
ving the core of ſuch ber Goo without abſconce ae 
fou: ſcote days in any one Year, but every ſuch wal im- 
mediately pen uch abfence ſhall ceae, ar! the incumn- 
bent fo off rate boil tote war year's profit of his bene- 
fice, to be Gittrit ate by the ordinary am: is ihe poor of 
the paciſb. And a chacgngs of {ub beverices with cure, 
wit any penfian, or with any p. fi, ove of the fame, 
other than renis to he relcrved upon Icaſes acccrditrg to 
th. vt, Hail be vol, d | 

Net. 2 Provided, that every parſ n allcwed to have 
two be: S ces may demile one of them, upon which he 
ſnal ove be wo t wrt! Hartly reſelett, to his urae only, 
but luen lege that endure no longer than during ſuch 
curatt's rel. ac: without abe «Toe forty days in any 
ont year. Luis 28 i contre io ze end of the next 
thament. | 
Aude per i tual, 3 G. : CAT. 

Stat. 14 El cap. 11. C. 15. All bonds, contracts, 
promiſes and covenants to he ma ic icr ſuftertng any per- 
fon to enjoy any he nefit e or ercieſr. t ical promotion v irh 
cure, to take the prchts therect otter thaw fuck bonds 
and cuvenants as ſhall he made fur aſſatauce of any leaſe 
heretotore mate, mall be of lach force, ird not other- 
wiſe, as leaſes by the ſame perſir n de of ſueli benefices 
and eccleſiaſtical promations u cure. 

Sec. 16. All ales, bonds, promifes and covenants, 
concerning bene fices and eccleſiaſtical livings wich eme to 
be made by any curate, ſhall be of no other torce than 
if the fame had been made by the beneficed pe ion bim- 
ſelf that demiled the ſame to ſuch curate, | 

Seft. 17. The ſa d branch of 13 liz. cep. 10. Shall 
not extend to any leaſe of houies fituate in avy market 
town, ſo that ſuch houſe be not the dwelling houſe uſed 
for the habitation of the per ſons, nor have ground to the 
ſame belonging above the quantity of ten acres. 

Stat. 18 Eliz. cap. 6. ſect. 1. No maſter, provoſt, pre- 
ſident, warden, dean, governor, rector or chief ruler of 
any college, cathedral church, hail or houſe of Icarning 
in the univerſities, nor any provoſt, warden, or other head 
officer of the college of Winche/trr or Eaton, not the 
corporation of tl.e fame, ſhall make any leaſe for lives or 
years of their lands, to the which any tithes, arak!e land, 
meadow or paſture, ſhall appertain, except one third of 
the old rent to be reſerved in corn, vis. in grod wheat, 
after 6 . 8 d. the quarter or under, and good malt at 
5 s. the quarter or under, to be delivercd yearly at the 
faid colleges, &c. and for default thereof, to pay to the 
ſaid colleges, &c. in ready money, at the election of the 
leſſees, after the rate of the beſt wheat and malt in the 


market of Cambridge, for the rents that are to be paid to | 


the houſes there; and in the market of Cxford, for the 
rents that are to he paid to the houſes there ; and in the 
market of J/:inchefter, for the rents that are to be paid to 

the houſes there; and in the market of Wrndfr, for the 
rents that are to be paid to the houſe at Eaton; the next 
market day before the rent ſhall be due, without fraud. 
And all leates etherwile to be made, and all collateral 
bonds or aſſurances to the contrary ſhall be void. The 
ſame wheat, malt or money, to be expended to the re- 


lief of the commons, and diet of the colleges, &c. on 
Vor. II. No. 101. wth "0 


| 
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and by no fraud fold away ſtum the profit of the cel- 
le ges, &e. upon pain of deprivaiio: of the governor and 
cluef rulers of the faid culicg:'s, Sc. and all other con- 
ſenting. I 

Sect. 3. This :& ſhall not extend to any leaſe to be 
male hy the prefident and ſcholac: of the coilege of St. 
Tabu Gujtift in Oxford, to any heir male of Sir Thomas 
bite, late kniglit and alderman of Landon, founder of 
the ſaid college, which cafe ſhall he made according to 
the meaning of the fuur.c.tion and ſlatutes of the ſaid col- 
iege, o ihe marioc of Fifir/d, and nu other hereditainents. 

Stai. 43 Ez. cap. g. fel. 8. All judgments to be 
h ud, tor t5e intent to have or enjoy any leaſe contrary to 
the fi tutes 13 Flix. cap. 20. 14 E/is. cap. 11. and 18 


Elz. cap. 6. hall be void, as bonds or covenants made 


for that purpoſe are appointed to be void. 

Stat, 29 Geo. 2. cap. 31. ſe. 1. Where any perſon 
under the age of twenty-one years, or a lunatick, or 
feme covert, is intereſted in, or intiiled to, any leaſe for 
life or lives, or for any term cf years, either abſolute, 


or determinable upon the death of one or more perſons, 


or 0i!1erwile, it hall be lawful for ſuch perſon under the 
age of twenty-one, or his guardian, or other perſon on 
bis behalf, and tor ſuch [unatick, as his guardian or com- 
mittee of the eſtate, or other perſon on his behalt, and 
for ſuch feme covert, or any perſon on her behalf, to ap- 
ply to the court of Chancery of Great Britain, the 
cou't of Fxchequer, the courts of equity ot the coun- 
ties palatine of Ch-fler, Lancaſter and Durham, or the 
cus of great ſeſſion of 7; ales reſpectiveiy, by petition 
or motion in a ſummary way; and by he nder of the 
ſaid courts reſpeQively, made upon hearing all parties 
concerned, ſuch perſon under the age f twenty-one, and 
ſuch lunatick or perſon appointed by the ſaid courrs re- 
ſpedively, and ſuch fene covert, by de:2 or de-ds only, 
without levying any fines, ſhal! be enabled to ſurrender 
ſuch leaſe, and accept in the name and for the benefit 
of ſuch perior: under che age of tweaty-one, or lunauck, 
or feme covert, one or more new icaſes of the ptemiſſes 
compriſed in fuch leaſe furrencered, for iut a number of 
lives, ot term of years determina"lec upoa ſuch rumber 
of lives, or term of rears abſolute, a: was mentivucd in 
ſuch leaſe fo turrendered, at the inaking therevt, or o- 
therwiſe, as the laid courts ſhall direct. 

SHH. 2. All money and other cunſide ration advanced 


by any ſuch guardian or other perſon, as a fine or income 


tor the rene wal of any {uch leaſe, and all reaſorable charges, 
ſhall be paid out of the effects of the infant or lunatick for 
wi.cle benefit the ſaid leaſe is renewed, or ſha!l be a 
charge upon the leaſc hol pre miſſes, with intereſt as the 
ſaid courts ſhall reſpeQively direct; and concerning leaſes 


to be made upon ſurrenders by femes covert, unleſs the 


fire or conſideration of tuch leaſe, and the reuſonable 
charges be other ite paid and ſecured, the fame with in- 
teceſt ſhall be a charge upon ſuch leaſchold premiſſes, for 
the aſe of ſuch p-rſon who advances the lame. 

Seat. 3. The leaſes to be lo renewed ſhall be to the 
fame u'es, and liable to the ſame truſts, charges, diipoſi- 
t:ons, deviſes and conditiens, as the leaſes ſurrendered. 

Sect. 4. Every ſuch ſurre nder, and ſuch Jeale granted 
thereupon, ſhali be as valid as it ſuch furrender had been 
made by and on the behalt ot a perſon of full age, ſane 
mind, or not married. | | 

For mare learning on this ſubj-&, fee 3 Bac. Abr. tit. 
Leaſes, and 10 Vin. Abr. 299—368, 396—419. 


Leaſe of a farm, lett at rack- rent for ſeven years; with 


variety of goud covenants. 


HIS Indenture made, &c. between W. B. of, Er. 
of the one purt, and W. W. of, Ofc. of the other 


| part, witneſſeth, That the ſaid W. B. for ani in c:r:ſide- 


ration of tbe yearly rent and covenants berein after reſerved 
and contained, and which on the part and behalf of the ſaid 
W. W. his executors and adminiſtrators, arc and ought to 
be paid, kept, done and performed, hath de miſed, granted, 
and to farm l.tten, and by theſe preſents d:th demiſe, crant 
and to farm lett unto the jard W. W. Al! that meſſuage, 
tenement and farm, commonly called or known by the name of 
tec. lying and being in the par of, Cc. in the ſaid county 
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1 


5, Ge. late in the poſſeſſian , Ec. together with al! burnt, 
Plables, 2615 n ſes, cloles, grounds, lands, meadows, paſtures, 
bedingt, comms, profiti, ways, waters, eaſements aua ap- 
| purtenunces whaijoevr te the ſaid meſſuage, t:nement and 
farm bolong 1g or in any ways appertaining z ( except and al- 
ways ſerving aut of this preſent demiſe and g» ant unto the 
faid W. B. is heirs and afſig''s, Se. And alſs eacedt ail 
timber trees, <v6245 und underwo2s, now ſlaniing, greming 
or be;ny,or which at any time during the term hereby gran 4 
ell fund, griw, or be, in ar upon the ſaid demiſed pre- 
_— or any part thereof, with liberty to feil, cut down, 
take and carry away the ſame) ; To have and to bold the 
ſaid meſſuage, tenement and farm, and a and ſingular the 
faid premiſſes bereby demiſed, with the appirienances (except 
Ie fare excepted) unta the ſaid W. W. his executors, admint= 
ftrators and aſſigns, from the feaſt of the Annunc: ation of the 
Bleſed Virgin Mary next enſuing the date bereof, for and du- 
ring the term of ſeven years then next enſuing and following, 
and fully t. be camp lete and ended; Vielding and paying there- 
fore yearly and very year, during the ſaid term bereby grant- 
ed, unte the faid W. B. his heirs and ann. the yearly rent 
of 100 l. of lawful miney of Great Britain, in and apen the 
nine and twentieth day of Se tember, and the five and 
twentieth day of March, by even and equal portion; And 
4% yielding ud paying, aud the ſaid W. W. for bimcif, 
| bis executors, ad:niuiſtrators and affigns, Dith coue at, and 
grant to ans with the jaid W. B. vis heirs and aſſigns, to 


3:eld and pay in and upon the diys and times of fuyment of 


the ſaid yearly rent above reſerved, and over and above the 
ſume rent, accord:::y to the rue of five pounds of lawful 
Britiſu anoney the acre, and fo propertionably, fir every 
greater acid er quantity of the mad or poſture around 
hereby demiſed, which be the ſaid W. W. bit executors, 
udminiſirat:rs or Hens, ſhall at any time during the ſaid 
term hereby granted, ear, plough, ſpit up, dig or convert to 
tillage, or cauſe or procure, permit or ſuffer to be cared, 
planghed, ſpitted up, digged or converted to tillage ; the firſt 
payment thereaf ta begin at that day of of the ſaid 
yearly rent above reſerved, which ſhall next happen a 

any part of the ſaid meadow or paſture ground ſball 5e jo as 
aforeſaid carad, ploughed, ſpit: ed up, digged or converted to 
tillage : And if it foal! 
reſerved, or any part thereof, to be bebind and unpaid, in 
part ar in the whole, by the ſpace of eight-and-twen!y days 
next after either of the ſaid days or times whereon the ſame 
ſhould or of right ought to be paid as afareſaid, being laufully 
demanded, that then and from thenceforth it ſhall and nay 
be lawful to and for the jaid W. B. bis heirs and afjigns, 
into the ſaid demiſed premiſſes, or inta any part thereof, 
in the na ue of the whole, ta re enter, and the /u.10 premiſſes, 
and every part thereof, to buve again, reprſſ-ſs and enjoy, as 
in his and their firſt and former eſtate, right, title and de- 
gree; any thing berein contained ta the cintrary thereof in 


any wiſe notwithſtanding : And the ſaid W. W. for him- 


ſelf, bis executors and adniyuiſtrators, doth covenant and 
grant to and with the ſaid VV. B. bis beirs and aſſigns, in 
manner and form follawing ;, H at is to jay, that he the ſaid 
W. W. bis executors, adminiſtrators or aſſigns, ſhall and 
will well and truly pay or cauſe to be paid unte the ſaid 
W. B. hrs heirs and aſſigns, the ſaid yearly rent ubove re- 
ferv:d, at the days and times, and in nuuner and form 
abu? expreſſed, according ta the purport and true meaning 
of theſe preſents; And alſo that be the ſaid W. W. his 
executcrs, adminiſiratirs and aſſigns, ſhall and will keep in 
g3d and ſuſſicicnt repair, during the ſaid term, all ib glaſs 
wind: ws to the dwelling-houſe, and all the walls, gates, 
flies, bounds and fences belonging to the ſaid demiſ*d pre- 
miſſes, ¶ being allowed timber and friih for the doing thereof 


by the ſaid W. B. his beirs and affigns) and ſerur and 


clean ſe all the ditches and water-courſes on the ſaid pre- 
miſſes; and ſhall and will leave the ſame well and ſuffi- 
ciently repaired, ſcoured and cieanſed at the end of the ſaid 
term; And 4% ſball and will in a huſvand-like manner, 
hend and employ in and upon the jail premiſſes, ail the 
bay, ftraw, fodder, dung, muck and ſol, which fhull bap- 
fon ia be made ar ariſe there at any time during the ſuid 
term; And will permit and ſuffer A. B. the preſent tenant, 
to take off his crap of corn at the next barv-ſt, which fhall 
or may be ſawn this year an the ſaid demiſed premiſes ; 
And alſo, that he the ſaid W. W. his executors, aumini- 


happen the ſaid yearly rent above 


2 


| 


at the end of the ſuid term; And jo frail and will leave 


| 
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ftratirs and affizns, ſpall aud wit! [0 twenty acves of the 
arable land 11th cloner ever y year ing the ſuid term, and 
leave twenty-frue of the fuid (ud jrftirrently jatvn with clover = 


L 


yearly and every your, during the ſulil term, one w'd of the 
ſaid arabie lund as @ ſummer fault unforon; And alſo, 
that /e the ſuid v. VM. his execttars, aamnijtratirs and 
aſſigns, ſoull not nor will miu any part of the dawn ground 
during the ſaid term, nor ds or cæmmit, or permit or ſuffer 
to be done or cammilt:d, any waſte, {þ:i1 or deſiruttion, iu 
or upon the ſaid premiſes, or any part ther ef: Aud further, 
that the ſau! W. W. ſhall and wil! from time ta time, 
during the faid term, dijcharge and bear the offices of ouer- 
ſeer, churchward:n, canſlabie, ti hingman, and all ſuch (the 
perſonal officer, zv bereturtu the [aid premiſſes ſhall be charged 
when and cs often as they ſbail huppen : And the ſaid W. B. 
for himſelf, his heirs and aſſigns, doth covenant and grant 
to and wi the faid W. W. bis executors, adminiſtrators 


and ajfigns, That he the ſaid W. B. bis beirs and aſſigns, 


fhall and will at all times during the ſuid term bereby 
granted, well and ſuffici-ntly repair, upbold and keep the 
ſaid meſſuage and other the hauſes hereby demiſed (except the 
glas win tet thereof) in ail needful and neceſſary repara- 
tiens, wicn and as often as need fball require; Ard alſa 
ſhall and tuill at ail times during the ſaid term hereby granted, 


| bear, pay and diſcharge, or abate, deduct and aiicw aut of 


the ſaid yeariy rent hereby reſerved, all taxes, rates and 
paz meats whatſoever, wherewith the ſaid premiſſis ſbull or 
may he charg:d or ch1r ea le, (window moncy and ſuch like 
taxes as are or Hall be, at auy time during tie ſaid term, 
particuiarly laid upon tenants by act of parliament, anly ex- 
cepted) : And further, that be the ſaid W. B. his $cirs and 
aſſigns, ſbali and will zearly, during the ſaid term, al.ow 
the ſaid W. W. his executors, adminiſtrators and aſſigns, 
400 faggets, er the value thereof in other wad, for firing, 
to be had and taken by the aſſignment and appointment the 
aid W. B. his beirs or aſſigns, or bis or their bailiff, and 
not otherwiſe, and to be ſpent on the ſuid premiſſes only, 
and not elſewhere, and ſufficient pleugb- timber, or elſe in 
lien of ſuch p umber the of one pound and ten 
ſo:llings in money, at the eleflion of the ſaid W. B. his heirs 
and aſſigns ; And fball and will put the dwelling-bouſe and 
— walls, gates and fences in tenantable repair, on 
or before Lady-Day next : And alſo, that be the ſaid W. W. 
bis executors, adminiſtrators and aſſigns, ſhail and may from 
time to time, and at all times, duriug the ſaid term bereby 
granted (by and under the yearly rents, crvenants and agree- 
ments herein contained) peaceably and quicily er.t:r into, hay, 
bald, cecupy, poſſeſs and enj ay, all and ſingular the ſaid pra- 
miſſes bercby demiſed, with the appurtenances, (except before 


| excepted) without any let, trouble, hinderance, mol:ſlation, 


interruption and denial of him the ſaid W. B. his heirs and 
affigns, and of any ather per ſan or per ſaus whatſoever, law- 
fully claiming or to claim by, from or under him, them er 
any of them ;, and ſhall and may hold and enj:y fixts acres 


| of the arable land belonging to the ſaid demiſed prem ſſes, 


from the end of the ſaid term hereby granted, till the end of 
the barveſt then next following, and in the barn 1 thraſh aut 
his corn in, for @ year after the end of the ſuid t:rm, and 


| houſe-room to ladge in, and liberty to fodder his cattle upon 


the ground called, &c. until the third of May after the ex- 
firatiin of the ſaid term. Provided always, and it is 


agreed and declared Ly and between the partics to theſe pre- 


ſents, that if the ſaid W. B. his beirt or aſſigns, ſhall be 
minded and deſirous to take into bis or their own kands th, 
poſſeſſion of the ſaid premiſſes, at the end of the firſt five 


| gears of the ſaid term hereby granted, and of ſuch his or their 


mind and deſire, do and ſhall on the 29th day of September 
next before the end of the ſaid firſt froe years, give notice 
in writing under his or their band er hands, to the ſaid W. 


W. bis executors, adminiſtraters and aſſigns, or leave the 


fame for him or them at the meſſuage hereby demiſed, with 
one of bis or their ſervants there ; then, and at the end of 
the firſt five years of the ſaid term, he the ſaid W. B. his 
beirs and aſſigns, may enter int? the ſaid demiſed premiſſes, 
and take poſſeſſion thereof accordingly ; any thing herein con- 
tained to the comrary thereof in any wiſe natwith/tanding e 


\ Provided alſo, and it is further agrecd and declared hy and 


between the ſid parties to theſe preſents, that if the ſaid W. 
W. bis exccutrs, adminiſtratars and aſſians, [hail be mind- 
eq 


L E A 
and deſirous 
2 ts the ſaid W. B. his heirs or effigns, at the end of 
the firſt j years of the ſeid term bereby granted, and of 
uch his or their mind, ani deſire, do and ſhall, on the nine 
and twentieih day of September next before the end of 
the faid firft five years, give notice in writing nider his or 
their hand or Hundt, to the ſaid W. B. his heirs or aſſigns, 
or leave the fame fer him or them at the capital meſſuage 
of the fad W. B ftuate in, &c. with one of bis or their 
feruants there, then and in ſuch caſe, the ſaid term hereby 
granted ſba d, the end of the firſt froe years, ceaſe and 
determine; any thing herein contained to the contrary not- 
withſtanding. In witneſs, &c. 


LEASE AND RFLEASE. A conveyance by leaſe 
and releaſe, is where he who is to convey any lands or te- 
nements firſt makes a leaſe (or bargain and ſale) of the 
premiſſes to the perſon to whom the ſame is to be con- 
veyed for fix months, a year, &c. but uſually for a year, 
to the intent that by virtue thereof the leſſee may be in 
the actual poſſeſſion of the premiſes granted by the leaſe, 
(or bargain and ſale) and intended to be releaſed to him; 
and then the leſſee (or hargainee) by virtue of the ſtatute 
of the 27 Hen. 8. cap. 10. tor transferring uſes into poſ- 
ſeſſion, is enabled to take a grant or releaſe of the rever- 
ſion and inheritance of the laid |: nds, to the uſe of him- 
ſelf and heirs for ever, &c. And then a relcaſe (uſually 
dated the day next aiter the date of the leaſe, reciting 


which in this caie is a conveyance of one's right or intereſt 
that he has in a thirg to another who has the poſſeſſion 
thereof. 1 1Y:ud*s Convey, 714. 

A leaſe and releaſe are but one conveyance, and in the 
nature of one deed. 1 Mad. 252. 5 

Leaſe and releaſe is now become the moſt common con- 
veyance of lands. It amounts to a feofiment ; for by the 


faid ſtatute the uſes are transferred into the poſſeſſion, ſo | 


that thereby the place of livery of ſeiſin is ſupplied ; which 
indeed ſaves much trouble, eſpecially when the bargain- 
or, &c. lives at a diitance from the premiſſes ; in which 
caſe a letter of attorney to make livery was obliged to be 
made, otherwiſe the bargainor, c. was to deliver ſeiſin 
in perſon. 1 JY724's Convoy. 715. ; | 


1. Things requiſite in @ leaſe, or . and ſale for a 
year. 


2. Things requiſite iu the releaſe ; and of ſetting aſide a 
leaſe and releaſe. 
r. Things requiſite in a leaſe, or bargain and ſale, for a 

Firſt, With reſpect to the conſileration, it is requiſite, 
and the uſual and beit way, to men ion a conſideration of 
money, as five ſhillings, or {ome other ſmall ſum, though 
it be never paid; for it was a queſtion upon a leaſe for a 
| Fear made by the words demiſe, grant and to farm let, 
rendering a peppcr-corn rent, whether the leaſe could 
operate upon it? And it was objected, that the releaſe 
was void, becauſe there was no entry found, nor any 
conſideration to raiſe an uſe, it being hut a pepper-corn, 
which is not ſuficient. for it is tobe paid out of the pro- 
fits of the land. Chief Juſtice North at firſt faid, the 
reſervation ſeemed to him not to be ſufficient to raiſe an 
ule, becauſe the uſe mult be raiſed out of the land, and 


united to it before a rent can reſult out of it. But IVind- | 


ham Juſtice was of opinion, that the reſervation, though 
but a pepper-corn, would raiſe an uſe. And after time 
taken to adviſe, judgment was given, that the word grant 
woru!d make the land paſs by way of uſe; and that the 
retervaticn of a pepper-corn is a good conſideration to 
raile an uie to ſupport a recovery. Alſo that this leaſe 
being within the ſtatute of ules, there needs be no actual 
entry to make the leſſee capable of the releaſe; for by 
virtue oi the ſtatute he ſhall be adjudged to be in actual 
poſſeſſion. 2 Mad. 252, 253. 


It the words bargain and ſell, in conſideration of money, 
be in a leaſe; or if in conſideration of money he docs 


* „„ 


— —— 


— 


To. 


to leave ond jield up the ſaid demiſed pre- demiſe, c. there an uſe will ariſe by the ature of uſe*, 


But if it be only rendering tent out of the land, that 
ſeems not to be a ſuſcient conſideration to raile an ule. 
2 Mad. 262, 263. 

Secondly, W 1th reſpeRt to the eſtate and poſſeſſion, the 


| perſon who makes the bargain and ſale for a year, muſt 


be in the actual poſſefſion at tlie time of the ſale, other- 
wiſe he cannot make it. | 

But if he has not the poſſe ſſion before ſale, he muſt 
enter upon the land, and ſral and deliver the deed upon 
the land to the bargainee; and this puts the bargainee 
into poſſeſſion. See Carter 161. Cro. Eliz. 483, 487. 


Daliſn 81. Lev. 47, 270, 271, 272. 3 Lev. 387. 


And if a man is ſeiled in fee, and makes a leale for 


years, unſeis he gives policfſion and the leſſee enters, he 
muſt raiſe an uſe. 


Med. 263. 

Upon a leaſe for a year, it being within the ſtatute of 
uſes, there is no need of an actual entry io make the leſſee 
capable of taking the releaſe; for by the ſaid ſtatute he is 
deemed in actual poſſc ſſiun. 2 2:4. 252, 253. | 

If a leafe for years be maile, without any conſideration 
of money, the leſſee has not any cate till entry; ter 
before entry he has but an intereſſe termini, and no poſ- 


\ ſeſſion, Co. Lit. 278. a. 46. b. 


Neither has the leſſor any reverſion till the leſſee's 


entry; nor will a releaſe to him, which enures by way 


ot enlarging an eſtate, operate without a poſſeſſion; tor 


before a poſſeſſion there is no reverſion. Co. Lit. 270. a. 
the faid leaſe, and d<claring the uſes) is accordingly made; | 


Cre. Tac. 169. pl. 9. 

By a bargain and fale of the reverſion and reverſions, 
remainder and remainders, rents, iſſues and profits, &c. 
the bargainee, by virtue of the ſtatute of uſes, becomes 


poſſeſſed, 2 Co. 35. b. (it being a term) without any at- 


tornment, and he may without attornment diſtrain or 


| bring an action of debt for rent. Yaugh. 51. 8 Co. 
23. 5. 94. 4. | | 


Thirdly, with reſpe& to inrolment, there needs no in- 
rolment of a bargain and ſale for years; that executes by 
the ſtature without it. 2 Co. 35. b. 36. 4. 8 Co. 93. 
2 Roll. Ar. 204. | | 8 


„ „ 


Fuft, with reſpect to the conſideration, a releaſe will 


operate without 4 conſideration, but it is convenient to 


put a valuable conſideration in, as money, or love and 
_ 27%:Mion, or marriage, &c. for ſince the ſtatutes of 13 E.. 


cap. 5. and 27 El. cap. 4. againſt fraudulent conveyances, 
if a man makes a voluntary teoffment, or other convey- 
ance, without good conſideration, it ſhail be fraudulent 
againſt a purchaſer for a real conſideration, or a mort- 
gag*e, a judgment or ſtatute creditor, for good confide- 
ration, 1 

But it ſhall be good agaiof the party, his executors, 
adminiſtrators, &c, Cro. Fac. 271. Pl. 3. 

Secondly, with reſpect to the eſtate and poſſeſſion, it 
has been the great wiſdom and prudence of the ſages of 
our law to provide, that no poſſibility, right, title, or 
choſe in action, may he granted or aſſigned to ſtrangers, 
for that would make a multiplicity of ſuits, and great 
oppreſſion to the people ; neither can they be transferred 
by a& in law ; but all rights, titles and aQtions may, by 


the prudence and policy ot the law, be releaicd to the ter- 


tenant, for the reaſon of his repoſe and quiet, and for 
avoidance of contentions and ſuits. 10 Co. 48. a. 

Wherever a releaſe is made, it is abſolutely neceſſary 
that the releaſee be in poſſeſſion of ſome eftate at the 
time of the releaſe. Lit. ſect. 447+ 

He who makes a releaſe of lands muſt have an eſtate 
in himſelf, out of which the eſtate may be derived to the 
releaſee. The releaſee muſt have an eſtate in poſſcffion 
in deed or in law, in the land whereof the releaſe is made, 
as 4 foundation for the releaſe. There mult be privity 
of eſtate hetwcen the releaſor and releaſee; and there muſt 
be ſufficient word: in law, not only to make the releaſe, 
but alſo to create and raiſe a new eflate, or the releaſe 
will not be good. Co. Lit, 27x. S 


LE A 


If 2 man occupies as tenant at ſufferance, a releaſe in conveyances the word does frequent'y occur. Czweli, 


will not enure to him for want of privity. Lit. ſect. 451. 

His being tenant at ſufferance is not good to velt any 
| eftate in him for want of privity between them; and a 
releaſe to him, as to him who had the reverfion, is void, 
becauſe he had not any poſſeſſion, there being no eſtate 
in him; and an eſtate cannot be veſted in him in rever- 
fion by this means; tor if tenant for life releaſes to him 
in the reverſion, it is void by way of releaſe ; and it can- 
not pals as a ſurrender for want of apt words. Cro. Eliz. 
21. Dyer 251. 

But where a man 
at will, there a releaſe ſhall operate by reaſon of the pri- 
vity between the parties. And it is in vain to make an 

eftare by livery ot ſeiſin to another who has the poſſeſſion 
before. Lie. ſe. 461, 452. 

Third!y, with reſpe& to the words in a releaſe ; If I 
let land for life or years, and releaſe all the right I have 
without the word beirs, this at the Common law is but 
an eſtate for life; but if I releaſe to him and his heirs, or 
to him and the heirs of his body, then this is an inheri- 
tance. Lit. ſect. 465. 


Fourthly, with reſpe& to recitals, the uſes, conditions, | 


defeaſances, warranties and covenants: Arcleate may have 
one or more recitals in it (which is moſt commonly the 
_ cafe) yet it is good without any. 1 H Convey. 716. 
If the words, to tbe anly uſe and behooff of the ſaid 

A. B. and his heirs and aſſigns for ever, or ſuch like words, 
are not in the releaſe, then the eltate executes by the ſta- 
tute of uſes, and the truſt is void. 1 Moad' Conv. 716. 

Where no uſe is declared, it is to the uſe of the relcafor 
and his heirs 1 Fed's Conv. 716. 

Where a releaſe is made to A. B. his heirs and aſſigns 
for ever, to the only uſe and behoof of the releaſee, his 
heirs and aſſigns for ever, in truſt for the ſaid C. D. (which 
ſaid C. D. muſt be a party to the deed, and a conſidera- 
tion of 5 s. to be paid by the releaſce, and the purchaſe- 


money declared to be paid to C. O. the ceffui que truſt) | 
if theſe words are not in the deed, then the eſtate exe- | 
cutes by the ſtatute of uſes, and the truſt is void. 1 


Wood's Convey. 716. 
In caſe of leaſe and releaſe to make a tenant to the 
pe in a common recovery, if the releaſe is made to 
the tenant and his heirs; it muſt alſo be to the uſe of 
him, his heirs and aſſigns for ever; for the releaſee muſt 
be abſolute tenant of the freehold. 1 H. Convey. 7 17. 
A releaſe that enures by way of paſſing away an eſtate, 
Ec. may be made upon condition, or with a defeaſance ; 
fo as the condition be contained in the releaſe, or deliver- 
ed at the ſame time with it. Co. Lit. 236. 

And altho' there may be warranties, covenants, and 
ſuch additions in releaſes, (which is uſually the caſe) yet 
they are gocd without them. 1 Mt 717. 

A. deviſed lands to J. S. and his heirs, but the will 
was defectively executed, and atterwards the beir at law, 
in conſideration of 100 guineas paid him by FJ. S. the de- 
viſee, by deed, recitirg that this will was duly executed, 
releaſed to the de viſee all his right to the eſtate devited ; 
and after that, there being debts appointed by the will to 
be paid, the deviſee told the heir, that it would facilitate 
the raiſing of the muney for the payment of the debts, if 
he (the heir) would join in a leaſe and releaſe of the de- 
viſed premiſles; and thereupon, for fifty guineas more 
paid to the heir, he, together with the device, by leaſe 
_ and releaſe conveyed the premiſſes to J. N. and his heirs 
in conſideration of 400 l. mentioned to be paid by J. N. 
ard a receipt was given; but in truth this purchaſe- 
money was not paid, but F. N. was only truſtee for J. S. 
The court ſet aſide this leaſe and releaſe, upon payment 


of the 150 guireas and intereſt ; and ſaia, either ſufpreſſio This act not to prohibit the carrying of hides for the 


veri, or ſuggeſtio falſi, is a good realon to ſet aſide any 
releaſe cr conveyance; and that to recite in a deed (as in 
this caſe) that the will was duly executed, when it was 
not, is ſrggeſtts faiſs, and to conceal trom the heir (as 
herr) tnar the will was not duly executed, is ſufpreſſio 
ver. ill. Rep. 239, 240, 727. 

LEAT, A mill-leat, corruptly milleat. A trench to 
convey water to or from a mill, mentioned in ſtat. 7 


Fec. I. cap. 19. but moſt peculiar to Devinſbire, where 


is in poſſeſſion by virtue of 2 leaſe | 


e. 7. 


| 


4 
q 


I Fac. 2. c. 13. 


edit. 1727. 
LEATHER. The ſtaple for leather, where to be 
| held, 27 Ed. 3. flat. 2.c. 1. 

It ſhal! have no impoſition without conſent of parlia- 
ment, 45 Ed. 3 c. 4. | 

Ancient prokibitivns of the exportation of it, 27 Ed. 
3. /t. 2. c. 1, 3, 27. 38 Ed. 3. /t.t. c.6. 18 El. c. g. 
1 Fac. 1. c. 22. ſed. 54, 55. g 

Aliens ſhall not buy leather but in open market, 3 
Hen. 8. c. 10. 

The wardens of the curriers in Landan may ſearch for 
leather inſufficientiy tanned, 3 Hen. 8. c. 10. 2411.8, 


12 of buying leather granted to certain ſtrangers, 
5 H. 8. c. 7. 
Shall be fold only in open market, 24 H. g. c. 1. 
Direction for telling and cuſtoming leather, 27 H. 8. 
c. 14. | | 
How ftrangers are to convey leather from one port to 
another, 27 H. 8. c. 14. ſed. 4. | 
7 IP 4 leather reitrained, 2 3 Ed. 6. c. g. 
1 . ft. 3 c. 9. 5 El. c. 8. & cap. 22. fed. 2. 1 
1 18 El. c. g. 88 * y 
rtificers in leather ma and fe!) tanned Icather, 
& 4 Ed. 6. c. 6. mY ” 
Buying of raw hides to fell 
38 4H 6. . 9. 
| 2 may buy tanned leather, 1 Mar. ft. 3. c. 8. 
1 El. c. 8. 
Leather ſhall be ſearched and ſealed, 1 El. c. g. 
Jar. 1. c. 22. 
Felony to export leather or tallow, 1 El. c. 10. per- 
mitted by 20 Car. 2. c. 5. 
Sheeps ſkins tawed may be exported, 8 El. c. 14. 
Exporting of tallow and raw hides prohibited, 8 E. 


9. 
Owners of ſhips, knowing the offence, to forfeit ſhip, 
 &c. 18 El. c. 9. [2 | | 
| 1 but tanners to fell unwrought leather, 27 E. 
c. 16. 

How leather ſhall be wrought and curried, 1 Fac. 1. 
C. 22. 9 Ann. c. 11. ſect 10. 12 Gee. >. c. 2 


None but artificers may buy leather, 1 Fac. 1. c. 22. 
No perſon ſhall foreſtal hides, &c. 1 Fac. 1. c. 22. 


* 


again untanned, prohibited, 


. 


| 


1 © 

Saving of the rights of the univerſitics, 1 Fac. 1. c. 22. 
ſet. 48. 

This 


act not to extend to ales, 1 Fac. 1. c. 22. ſect. 
| | 
This act not to extend to Scattiſb hides brought to Ber- 
wick, 1 Fac. 1. c. 2. ſets. 56. 

Letters patent contrary to this act void, 1 Fac, 1. c. 


us, of 57. 

| o ſkinner to take ſervants who have not been appren- 
| tices, I Fac. I. c. g. ſed. 4. 

| Sheep ſkins need not be ſearched or ſealed, 4 Fac. 1. c. 


6. ſed. 2. 
anned ſeather thall not be ſold by weight, 4 Fac. 1. 
c. 6. ſee. 3. 
Sheep ſkins and calves ſkins dreſſed or undreſſed, and 
all manufactures of leather may be exported, 12 Car. 2. 
10. 


c. 4. fe | 
. and calves not to be ex- 


ported, 13 & 14 Car. 2. c. 7. | 


| Leather ſhall be fold in open market only, 13 & 14 
Car. 2. c. 7. ſet. 4. | 


|  Exportation declared a publick nuiſance, 13 E 14 


Car. 2. c. 7. ſee. 11. 
neceſſary uſe of any ſhip, Fc. 13 & 14 Car. 2. c. 7. 
fea. 12. | 
General liberty to export leather, 20 Car. 2. c. 5. 
1 V. & M. c. 23. 9 Am. c. 6. 
ſeft. 4. | 
Leather curried ſhall be deemed made ware, 1 V. & 
M. c. 33. 


Tanned leather may be ſold by leatherſellers, &c. in 
their ſuops, 1 & Al. c. 33. ſeft. 5. 


Duties 
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Duties u leather, parchment, &c. 9 Ann. c. rx. 
10 Ann. 2 perpetual and part of the general 
fund, 3 Geo. 1. c. 7. 


Hides to be marked on paying duty, 9 Ann. c. 11. 


. 4 
je F — the marks, death without clergy, ibid. 


Commiſſioners or other officers not to influence elcc- 


tions, 9 Ann. c. 11. ſed. 40. | 
ES of the — upon leather exported, 12 
Ann. ſt. 2. c. 9. jet. 64. 
22 ſheeps ikins to pay the ſmaller duty, 3 Geo. 1. 
c. e 13. : | | 
unterfeiting the leather ſtamps felony, 5 Geo. 1. c. 


2. felt. 9. 
114. to be kept ſeparate till ſurveyed, 5 Geo. 1. c. 2. 


10. 

Artificers may freely buy their leather, and cut it, 
and fell it in ſmall pieces, 12 Geo. 2. c. 25. 

Penalty on curriers negleQing to curry leather, 12 
Geo. 2. c. 25. ſet. 4. | 
The ſtatute 1 Ann. ff. 2. c. 18. extended to the ma- 
nufactures of leather, 13 Geo. 2. c. 18. 

Journeymen to perform the buſineſs they are engaged 
in, ibid. ſect. 8. 

LECCAT OR, A riotous debauched perſon, a lecher, 
a whore-maſter. Sciant, quod Ego Johannes conſtabulurius 
Ceſtriæ dedi Hugoni de Dutton & beredibus ſuis — 
tum omnium leccatorum & meretricum totius Ceſterſbiriæ 
feut liberius illum magiſtratum tenes de comite ſal jure mes 
mibi & bærellibus meis. Sine dat. fed circa annum 1220. 
Cowell, edit. 1727. See Vackantrs. 

LECHERWTTE, A fine on adulicrers and fornicators. 
Cowell, edit. 1727. 


LECTISTERNIUM, A bed ; ſometimes all that be- 


longs to a bed. Fler. Worc. pag. 631. 
LECTRINUM, A pulpit. Chirotbecar dum oraret ſu- 
per lectrinum poſuit. Monaſtic. 3 tom. pag. 243. 


LECTURER, In Landon and other cities there are lec- | 


turers appointed, as aſſiſtants to the rectors of churches. 
'They are generally _— the veſtry or chief inhabi- 
tants ; and are uſually the afternoon preachers. There 
are alſo one or more lecturers in moſt cathedral churches; 
and many leQurefhips have likewiſe been founded by the 
donation of private perſons, as Lady Moyer's at St. 
Paul's, and many others: And it ſeemeth generally, that 
the biſhop's power is only to judge as to the qualification 
and fitneſs of the perſon, and not as to the right of the 
leAureſhip: As in the caſe of the churchwardens of St. 
Bartholomew's, M. 12 W. one Fiſbburne leſt 251. a year 
for the maintenance of a weekly lecturer, and appointed 


that the lecturer ſhould be choſen by the pariſhioners, and 


to preach on any Cay in every week as they ſhould like 
beſt. The pariſhioners fixed on Thur/day, and choſe a 
lecturer every year; and now Mr. Turton being lecturer, 
ard the pariſh having choſen Mr. Rainer, the other 
would not ſubmit to the choice, whereupon the church- 
wardens ſhut Turton out of the church. Afterwards the 
biſhop of London determined in his favour, and granted 
an inhibition and monition for that purpoſe. But by 
Halt Chief Juſtice ; a prokibition muſt go to try the 
right: It is true a man cannot be a lecturer without a 
licence from the biſhop or archbiſhop; but their power is 
only as to the qualification and fitneſs of the perſon, and 
not as to the right of the lectureſtip; and the eccleſiaſti- 
cal ceurt may puniſh the church wardens, if they will 
not open the church to the parſon, or to any one acting 
under him, but not if they refuſe to open it to any other. 
3 Salk, 87. 1 B. Ecc. L. 659, 660. 

But in caſe where there is no fixed lecturer, or ancient 
ſalary, but the lectureſnhip is to be ſupported only by vo- 
luntary contributions, and there is not any cuſtom con- 

cerning ſuch election; it ſeemeth that the ordinary is the 
proper judge, whether or no any lecturer in ſuch place 
ought to be admitted: As in the caſe of the leQurer of 
St. Ann's Weſtminſter, T. 16 Ges. 2. the court of King's 
Bench, upon conſide ration, refuſed to grant a mandamus 
to the biſhop of Landon to grant licence to a lecturer; 
who appeared to have no fixed ſalary, but to depend al- 


together vpun voluntary contributions; and where there 
Vor. II. NL. ror, | | 


| lecture or ſermon, in the ſaid cr 


| ſea. 
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was no cuſtom and the rector had refuſed his icave to 
preach in the church to the perſon now applying. Str. 
1192. 

By ſtatute 13 & 14 Car. 2. cap. 4. ſef. 19. No per- 
ſon mall be allowed or 8 2 2 . te 
| be firſt approved and thereunto licenſed by the archbiſhop 

of the province, or biſhop of the dioceſe, or (in cale the 
ſee be void) by the guardian of the ſpiritualties, under 
his ſeal, and ſhall, in the preſence of the ſaid archbiſhop 
or bithop, or guardian, read the thirty-aine articles, 
with his declaration of his unfeigned aſſent to the fame : 
And every perſon who ſhall be appointed or received as a 
lecturer, to preach upon any day of the week, in any 


church, chapel or place of publick worſhip, the firſt time 


he preached (before hisſermon) ſhall openly, publickly ard 


ſolemnly read the common prayers and ſervice appointed 


to be read for that time of the 2 and then and ther 
publickly and openly declare his affent unto and approba- 
tion of the ſaid book, and to the uſe of all the prayers, 


| rites and ceremonies, forms and orders therein contained, 


and ſhall, upon the firſt lecture day of every month after- 
wards, ſo long as he continues lecturer or preacher there, 
at the place appointed for his ſaid lecture or ſermon, be- 
tore his ſaid lecture or ſermon, openly, publickly and 
ſolemnly read the common prayers and ſervice for that 
time of the day, and after ſuch reading thereof, ſhall 
openly and publickly before the congregation there aſſem- 
bled declare his unfeigned affent unto the ſaid book ac- 
cording to the form aforeſaid: And every ſuch perſon 
who ſhall neglect or refuſe to do the fame, ſhall from 
thenceforth be diſabled to preach the ſaid or any other 
any other church, cha- 
pel or place of publick worthip, until he thall openly, 
publickly and ſolemnly read the common prayers and ſer- 
vice appointed by the faid book, and conform in all 
points to the things preſcribed according to the purport 
and true intent of this act. 

$ef. 20. Provided, that if the ſaid ledure be to be 
read in any cathedral or collegiate church or chapel, it 
ſhall be ſufficient for the ſaid lecturer openly at the time 
aforeſaid to declare his aſſent and conſent to all things 
contained in the ſaid book, according to the form atore- 


ſaid. 


Sect. 21. And if any perſon who is by this act difa- 


| bled [or prohibited, 15 Car. 2. c. 6. ef. 7.] to preach 


any lecture or fermon, ſhall during the time that he ſhall 
continue fo diſabled (or prohibited,) preach any ſermon 


or lecture; he ſhall ſuffer three months impriſonment in 
the common gaol : And any two juſtices of the peace of 


any county within this realm, and the mayor, or chief 
magiſtrate of any city or town corporate within the {ame, 
upon certificate from the ord:nary made to him or them 
of the offence committed, ſhall and are hereby required 
to commit the perſon fo offending to the gaol of the 
ſame county, city or town corporate. 

Sect. 22. Provided, that at all times when any ſermon 


or lecture is to be preached, the common prayers and ſer- 


vice in and by the faid bock appointed to be read for 
that time of the day, ſhall be openly, publickly and ſo- 
lemnly read by ſome prieſt or deacon, in the church, 
chapel or place of publick worſhip where the ſaid ſermon 


or lecture is to be preached, before ſuch ſermon or lec- 


ture be preached, and that the lecturer then to preach 


| ſhall be preſent at the reading thereof. 


Se. 23. And provided, that this act ſhall not extend 


to the univerſity churches, when any fermon or lecture is 


preached there, as and for the univertity ſermon or lec- 
ture; but the ſame may be preached or read in ſuch ſort 
and manner, as the ſame have been keretofore preached 
or read. 

LECTURNIUM, / L-f:rium) The deſk, the reading 
place, or pew in churches ——Tunc major prefbyter re- 
deat ad lecturnium incepturus quad incumbit, Fc. Statuta 
Eccl. Paul. Lond. MS. fol. 44. 

LEDO, { Ledsna,) The riſing water, or increaſe of the 
Du Freſne. 
LEE'T, Leta, viſus Franci plegii, Is otherwiſe called a 


| law-day. Smith de Rep. Angl. lib. 2. cap. 18. and ſeems 


to have grown from the Saxon leo, which, as appears by 
s A the 
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the laws of King Edward, publiſhed by Lambard, num. 

4. was a court of juriſdiction above the wapentake or 
— red: Many lords, together with their courts- baron, 
have likewiſe lccts adj»ined, and thereby do enquire of 
ſuch tranſgreſſions as are ſubje& to the enquiry and cor- 
rection of this court, whereof you may read in Kitchin, 
from the beginning cf his book to the fifth chapter, and 
Britton, cap. 28. Put this court, in whoſe manor ſoever 
it be kept, is accounted the King's court, becauſe the 

authority thereof uriginally belongs to the crown. 

Kitchin, fol. 6. Dyer, fol. 64. faith, that this leet was 
| firſt derived from the ſheriff's torn. Ani it enquireth of 

all offences under high treaſon, committed againſt the 

crown and dignity of the King, though it cannot puniſh 

many, but muſt certify them to the juſtices of aſſiſe, by 
the ſtatute of 1 Ed. 3. cap. ult. but what things are 
only inquirable, and what puniſhable, ſee K:tchin in the 
Charge of a court lcet, from fol. 8. to fol. 20. See al- 
ſo the ſtatute 8 Ed. 2. and 4 Inſt. fol. 261. Heceft 
curia priſca illa, (faith Spelman) que inter Saxones ad Fri- 
burgos, decanias tenementales pertinebat. The juriſdiction 
of bailiffs within the dutchy of Normandy, in the com- 
paſs of their provinces, ſeems to be the ſame, or very 


like our leet, cap. 4. of the Grand Cuſtumary. Leet 


comes from the Sax. Let, i. e. cenſura, arbiirium ; or 
from Letaon, cenſere, eſtimare. Qyod in bac olim curia de 
damnis eſtimabatur inter vicinos em entibus, ut patet in 
LL. Edw. Conf. cap. 10. See Sir William Dugdale's 
Warwickſhire, fol. 2. | 

A court-leet is a court of record, having the fame ju- 
riſdiction within ſome particular precinct, which the 
ſheriff's torn hath in the county. Finch. 246. 2 Hawk. 
P. C. 72. 

The flat. 18 Ed. 2. which ſhews of what things the 


ſheriff's torn and court-leet ſhall have conuzance, does | 


not confine their juriſdiction to thoſe particulars enume- 
rated in the ſtatute. 4 luft. 261. Cromp. Fur. 213. 

No man can be within two leets at the ſame time, and 
ir> the ſame - therefore, he who reſides within 
the precincts of a leet, the lord whereof doth duly hold 
his court, cannot be compelled to come to a ſuperior 
leet, for any purpoſe which may as well be anſwered by 
his attendance at his own leet ; but if a private leet be 
ſpecially granted for two or three articles only, it ſeems 
that the inhabitants muſt attend the torn for all other 
matters; alſo a grand leet may preſcribe to oblige a cer- 
tain number of inhabitants in every town within its pre- 
cin&t, to appear at every ſuch grand leet, to inquire of 
ſuch offences as were omitted by the inferior: Alſo if 
a leet be ſeiſed in the King's hands, all who owed ſuit to 
it ought to come to the torn, &c. alſo the ſheriff*s torn, 
as an cverſeer of the leet, is to inquire whether the 
tithing be full, and may inquire of the concealments of 
offences inquirable in leets. 2 Hatt. P. C. 73. and 
teveral authorities there cited. 

A court-leet ſhall be forfeited, not only by acts of groſs 
injuſtice, but alſo by bare omiſſions and neglect, eſpe- 
cially if often repeated, and witheut excuſe. 2 Haul. 

P. C. 13 | 
Ihe caption of an indictment in a court leet, ad cur? 
viſ. Franc. pieg cum cur” baron”, &c. is good, for the 
words cum cur” baron” ſhall be rejected, for it ſhall be in- 
tended that the indictment was taken by the court, which 
alone hath the colour of authority to take it. 1 Salk. 
195. 

Tre not ſetting forth in the caption, whether the 
court was holden by grant or preſcription, is helped by the 
multitude of precedents. 1 Salk. 200. 

Stewards of courts leet and courts baron, ſhall not 
take any profits or perquiſites, 1 Fac. 1. c. 5. 

See Tokn, AMERCEMENT, FINE. 

LEETS or LEITS, Meetings for the nomination of 
election of officers; a word often uſed in archbiſhop 
Spottfurcd”s Hiſtory of the Church of Scotland. 


| 


| 
| 
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Conſuetudo eft in pleriſq; civitatibus & burgis quid une 
domus poteſt leguri in teſtumento & alia non, quia eſt de ba- 
ronia, & illa non eft legabilis, vel quia hodie pateſt eſſe 
legabilis, &cras non. —— Articuli propoſiti in parliamento 
coram Rege 1234. Ex Regiſtr. Will. Wick wane, Ar- 
chiep. Ebor. MS. 

LEGACY, (Legatum) Is a particular thing given by 
a laſt will and teſtament, and he to whom ſuch legacy is 
given, is called the lagatee. If a man transfer his whole 
right or eſtate to another, that the Civilians call He- 
reditas, and him to whora it is ſo transferred, they term 
Heres ; but we call him beir only, to whom all a man's 
1 hereditaments deſcend by right of blood. 

A legacy is defined a gift or bequeſt of a particular 
thing by teſtament, in which * — is named, or 
dy a writing in nature thereof, called a codicil, and in 
which no executor is named. Swinb. 17. Gadolpb. 271. 

If a man covenants with J. S. to pay him 20 J. and 
afterwards by will he deviſes to him 20/. in diſcharge of 
the ſaid covenant, this is not a legacy ſuitable in the ſpi- 


—_ 


ritual court, but remains ſtill a debt, rec at 
Common law. 2 Leon. 119. 
But if A. covenants with F. S. that he will pay 207. 


a- piece to B. C. and D. and afterwards he devites 20/. 
a-piece to B. C. and D. in diſcharge of this covenant, 
theſe are good legacies, and recoverable in the ſpiritual 
court; the covenant in this caſe being with a ſtranger, 
| and therefor2 B. C. and D. have no remedy, but by 
applying as legatces. 2 Lezn. 119, Davies and Piercie's 
Cate. 

A ſpecifick legacy is a gift or bequeſt of a particular 
thing, fuch as the teſta- ars horſe, cow, Sc. and differs 
from a pecuniary legacy, or a ſum of money, in that the 
 legaree is not, in cate of deficic.icy of aſſeis, to abate in 
pre portion, as pecuniary legatees muſt do. 2 Char, Ca. 
25, 171. 1 Fern. 31. 2 Salk. 416. 

So if a man deviſe his perſonal ei ate at V. that is as 
much a ſpecifick legacy, as if he had enumerated the 
ſeveral particulars of it; and tho” the other legacies fall 
ſhort, yet the legatee muſt have this ſpecifick legacy in- 
tire. 2 Fern. 688. Sayer v. Sayer. Preced. Chan. 392. C. C. 

But if the teſtator deviſe his perſonal eſtate at A. and 
his perſonal eſtate at B. and then deviſes a legacy out of 
his perſonal eſtate, and has no perſonal eſtate but what 
hes in thoſe two places, the pecuniary legacy muſt be 
paid out of theſe ipecifick legacies thus particularly de- 
viſed. Preced. Chan. 393. 

So if after ſeveral ſpecifick legacies the teſtator deviſe, 
a pecuniary legacy, or ſum of money, out of all his per- 
ſonal eitate whaticever ; in this caſe the pecuniary legacy 
ſhall come out of the eſtate at large. Preced. Chan. 
393-4- | 
If a horſe or a term of years, which is ſpecially 
deviſed to another, be taken in execution by creditors on 
a judgment obtained, (as they may be) the ſpecifick le- 
gatee ſhall have recompence in equity againſt the exe- 
cutors, or reſiduary legatees, for the value, who are to 
have nothing till after the debts and legacies are paid. 
 Preced. Chan. 393. 

J. S. having 4000 J. ſecured on him by bond in the 
names of A. and B. in truſt for himſelf, deviſed it to 
his daughter, (now married to the plaintiff) and made her 
reſiduary legatee, and by the ſame will deviſed a leaſe he 


had in farm to R. D. and there not appearing aſſets at his 
| death to pay his debts, this farm deviſed to R. D. was 


fold for payment of debts; afterwards, by decree of this 


| court, the 4000 J. was adjudged to be aſſets to pay debts, 


and was brought into court, there to remain for that 


| purpoſe; the plaintiff propoſed to have what remained 
of the 4000 J. paid out of court to him, all debts being 


(as it was ſaid) paid, and the defendant R. D. oppoſe 
it till he had firſt had a ſatisfaction out of it for the value 


of the farm deviſed to him, and ſold for the payment of 


LEGAET LAC TA, Anciently the allay of money | debts; the court held that the deviſe of this ſum of 


was ſo called. Debita nummi temperies quam veteres legam 
& lactam ni fullar) appellabant. Spelm. 


LEGABILIS, What is not intailed as hereditary, but | cifick legacy out of it. Ar. 
may be bequeathed by legacy in a laſt will and teſtament. \ Lord Funſbaw. 


money was a ſpecifick legacy, and therefore R. D. can 
have but a proportionable part of the value of his ſpe- 


Eq. 298. Lord Cuſtletoan v. 
1. What 


LE 8 
1. What words ſball be deemed ſufficient to give a legacy. 
2. What ſhall be ſufficient deſcription of the perſon to 
3. What ſhall be deemed an ademption or extingui 


a legac 
23 of 


;ſbment 
; and where à legacy ſball be preſumed to be a 
a debt or duty owing from the teſtator. 


4. Of veſted or lapſed legacies. 
5. Of abating, 5 ay and giving ſecurity for that 
purpoſe ; and of re legacies and legatees. 


1. What words ſball be deemed ſufficient to give a legacy. 
Here we muſt obſerve, that altho? in grants and deeds 


ol gift the law requires 2 ſet form of words, yet in laſt | 


wills and teſtaments, which are preſumed to be made at 
the time when the teſtator is insps concilii, the law regards. 
chiefly the intention of the teſtator, and therefore any 
words, which manifeſt his intention to create or give a 
legacy, will be ſufficient for that purpoſe. Godolpb. 281. 
2 Vern. 467. - : | 
As if a man by his will ſays, I do give, bequeath, 
| deviſe, order or appoint to be paid, given or delivered; 
or my will, pleaſure or deſire is, that he ſhall have or re- 
ceive, or keep or retain ; or I diſpoſe or aſſign, or leave 
ſueh a thing to ſuch a one; or let ſuch a perſon have ſuch 
a thing ; theſe, or the like words, are ſufficient to create 

a good hequeſt. Godolpb. 281. 
So if the teſtator ſays, I depute ſuch a thing to A. B. 
or I aſſign ſuch a thing to C. D. theſe are good bequeits 
or legacies. Godolpb. 282. | 

So if a man by will gives 1000. beſides the clock, c. 


this is a good bequeſt of the clock, &c. as well as of the 


1001. Godolpb. 282. | 

So if a man ſays, Out of the 100 J. which I bequeathed 
A. I give B. 501. this is a good bequeſt of the 50 J. to 
B. becauſe only a falſe demonſtration in an immaterial 


circumſtance, which ſhall not vitiate the legacy; but in 


this caſe A. takes nothing ; for words of diminution ſhall 


never be conſtrued to give a legacy by implication. Go- 
a_ 282. 

t if the demonſtration be totally falſe, as if the 
teſtator ſays, I bequeath to A. the 100 J. which 1 have 
in my cheſt, and there is not any money in the cheſt, 
the legacy is void. Godolpb. 282. 


If the teſtator ſays thus, If my fon A. marries B. let 


not my executor give him 100 J. theſe words, on A. 
not marrying B. are ſaid to be ſufficient to give him the 
1001. Gedalph. 283. 

If a legacy be given by the teſtator to the fon of one 
who is indebted to him and the teſtator adds theſe words, 
I ſhould or would leave him more, if his father had paid 
me what he owes me, it is held, that if afterwards that 
fon happens to be his father's executor, he is by theſe 
words freed from that debt, which his father owed the 
teitator. Gzdolpb. 234. 

If there be a deviſe of a perſonal thing to A. for life, 
directing him at his death to give it to g. this amounts to 
a deviſe of the uſe of it only to A. for life, remainder to 
B. 2 Fern. 467. 5 

A. deviſes his land to B. in fee, paying 400 J. whereof 
200 J. to be at the diſpoſal of his wife, in and by her 
laſt will and teſtament, to whom ſhe ſhall think fit to 


give the ſame; theſe words veſt an abſolute intereſt in 


the wife, ſo that tho? ſhe dies inteſtate, her adminiſtrator 
ſhall have the 200 J. 2 Fern. 181. Robinſon v. Duſgale ; 
and fee Ish. g. 

If a man gives legacics to his children, to be paid at 
twenty-one or marriage, and if any of them die before 
twenty-one or marriage, the legacy of ſuch child to be 
diſpo ed to one or more of the children then living, in 
ſuch manner as his wife (whom he made exccutrix) 
ſhould think fit, and one of the children dies under age, 
and unmarried, the mother may NN ſuch legacy to 
any one of the other children, and it will be good. 
Fern. 5 13. Thomas v. Thomas. 

If a man deviſe 401. to be paid to F. S. by him to 
be diſpoled of in ſuch manner as the teſtator ſhould, by 


2 


— 
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a a private note, acquaint him with, and dies, without 
| fuch appointment, this is ſaid to be a good bequeſt to the 
| . 2 Chan. Ca. 198. Martin v Clerk. 
| But it has been held, if A. gives all his goods, plate, 
and furniture at F. to A. his wife for life, and declares 
that he will diſpoſe thereof after the death of A. by a 
codicil, and makes A. reſiduary legatee of all other his 
perſonal eſtate, then makes two codicils, but takes no 
notice of the goods, plate, and furniture at F. and 
makes his wife one of his executors, that the wife ſhould 
not have the abſolute intereſt in the goods, plate and fur- 
niture at F. but that it ſnould be diſtributed after her 
| death as an indiſpoſed intereſt, and the to have her wi 
| dow's part thercof only. Paſch. 1730. Davers v. Giths, 
decreed. 

If one deviſe his land for payment of his debts and le- 
gacies, and deviſes 400 J. a- piece to two of his ſiſters, 
and to his third as much as his executor ſhall think fit; 
the third ſhall have 400 J. alſo, and be made equal to her 
other ſiſters, if the eſtate will hold out. 2 Vern. 153. 
Wareham v. Brown. | | 


2. What ſhall be a ſufficient deſcrip tion 6 the perl. ta 
take, and of the thing given. — 


It ſeems agreed, that if a man deviſes legacies to all 
his children and grand- children, that this extends only to 
thoſe who were in eſſe at the time when the will was 
made, for then the will ipeaks, and none born after are 
to be let in, unleſs there had been future words in the 
will, to all his children or grand-children which ſhould 
be born or be living at his death. Dyer 177. Co. Lit. 
112. b. Preced. Chan. 470. | 

If a man deviſe the ſurplus of his eſtate to his grand- 
children living at his death, grand-children born atter his 
deceaſe ſhall not take; for if he had fo intended it, he 
would not have reſtrained it to children living at kis death. 
W. yon, Cn v. 1 

one deviſe the ſurplus of his perſonal eſtate to the 
children of A. and B. and neither of them has a child at 
the time of making the will, or the death of the teſtator, 
the deviſe is executory, and ſhall extend to any chillren 
that A. and B. fhall afterwards have; and the children 
of each ſhall take per capita, and not per ſlirpes, they 
claiming in their own right, and not as repreſenting their 
parents. 2 Fern. 105. Weld v. Bradbury. TD 

If A. deviſe 1 500 J. in truſt for the children of B. and 
B. has only one child, and ſeveral grand-children, the 
child = ſhall take, and the grand-children ſhail not 
| come in for ſhares ; but if B. had not a child living, the 
grand-children might have taken by the name of chil- 
dren. 2 Fern. 106. | 
If a legacy of 5001. is given to the eldeſt fon of A. 

to be begotten, to place him out apprentice, and A. has 
a ſon born after the teſtator's death, the legacy ſhall be 
paid him, an = born ak wt teſtator's life, and tho? 
it was given to him for 2 parti ofe. 2 Fern. 431. 

Nevii - Newvil, decreed. oo * ed 

If money is deviſed by prongs children, where there 


are divers daughters a ſon, who by birth is a 


{ younger child, but is heir at law to a conſiderable eitate 


of inheritance, he ſhalt not be conſidered as a younger 
child, fo as to take by the deviſe. 3 Chan. Rep. 1. Bret- 
ton v. Bretton. 

A man, by will, deviſed all his goods in ſuch a houſe 
to G. tor life, and after his deceaſe to the heir of J. F. 
and the point was, whether he that was heir of J. F. 
ſhould take theſe goods as deviſee, and the ſaid goods to 
go to his executors, although iuch heir die in the life-time 
of G. or whether he who was heir to J. S. at the time 
of G.'s death ſhould have them; and though it was ur- 
ged, that thoſe goods were only the furniture of the ca- 
pital houſe ; yet my Lord Chancellor was of opinion, 
that they abſolutely veſt in him that was heir of 1 
at the time of his death, and decreed accordingly. 1 
Vern. 35. Danvers v. Earl of Clarendon. 

The duke of Bolton, by will, deviſed in theſe words, 
viz. Item, | give and bequeath unto ſuch of my fer- 


vants, as ſhall be living with me at the time of mv 
death 
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each, one year's wages; fer Lord Keeper, . 
courts, and, foch —_— obliged to ſpend their 
whole time with their maſter, but may alſo ſerve any 
other maſter, are not ſervants within the intention of the 
wilt; but 1 will not narrow it to fuck ſervants only 

the teſtator's houſe, or had diet from him. 


v ho lived in 
2 Fern. 6. | ; 

A —_ legacies of 16 J. a- piece to each of his rela- 
tions of his father and mother's fide, and gave the ſur- 
plus of his perſonal eſtate to B. and made C. his execu- 
tor ; the executor paid 15 l. to the teſtator's couſin ger- 
man, and 15. a- piece to her four children; and the 
court allowed the payment to the children, and would 
not reſtrain the deviſe to the relations within the ſtatute 
of diſtributions. 2 Vern. 381. Janet v. Beale. 


But notwithſtanding this caſe, it ſeems the eſtabliſhed 


doctrine of the court of Chancery, to make the ſtatute 
ok diſtributions the rule and meaſure of ſuch general de- 
viſe ; as where J. deviſed all his real and perſonal eſtate 
for the uſe of his relations, without ſpecifying any in par- 
ticular, and uſing any other words; and it was a to 
be the rule of the court, in the conſtruQion of ſuch deviſes 
to relations, that thoſe who by the ſtatute of diſtribu- 
tions would be intitled to the perſonal eſtate in caſe he 
had died inteſtate, ſhould, upon ſuch general deviſes, be 
let into the ſame proportions only ; and my Lord Chan- 


cellor faid, he thought it the beſt meaſure for ſetting | 


bounts to ſuch general words, and that it had been often 
ruled accordingly in this court. Preced. Chan. 401. 
Reach v. Hammond. | 
As to the deſcription of the thing given GCodolpbin ſays, 
that in order to find out the teſtator's meaning, with re- 
ſpect to the things he intended to give away, it is neceſ- 
ſary chiefly to regard the time when the will is made; 
for it is a preſumption at law that the teſtator's mind was 
not altered, unleſs it otherwiſe appear by ſufficient evi- 
dence; therefore, fays he, if a father bequeath to a fon 
(who is a ſtudent) alt his books, and afterwards buys 
other books, the books ſo bought paſs not. Godolph. 272. 
But it ſeems clear both by our law and the Civil law, 
that a deviſe of all a man's perſonal eſtate paſſes whatever 
he died poſſeſſed of, and not that oniy which he had at 
the time of making his will; for the perſonal effate be- 
ing tranſient and fleeting, and, from the neceſſity of 
dealing and traffick, liable :o daily alterations; if the 
contrary reſolution ſhould prevail, it would put men 
under the difficulty of making a new will every day, 
and create 17 greateſt perplexity imaginable. Swinb. 
18. 1 Salk. 237. | 

2 Alſo it hath "been determined in Chancery, that if a | 
man deviſes to his wife all his perſonal eſtate, at a place 
called V. all his perſonal eſtate, as coaches, horſes, &c. 
there at the time of his death ſhall paſs, though not there 
at the time of making the will, the perſonal eſtate being 
fluctuating and varying until the time of the teſtator's 
death. 2 Fern. 688. 

But where a man deviſed to his niece all his goods, 
chatrels, houſhold ſtuff, furniture and other things which 
then were or ſhould be in his houſe at the time of bis 
death; and ſome time after died, leaving about 265 J. 
in ready money in the houſe; and it was decreed, 


that this ready money did not pas, for by the words | 


other things, ſhall be intended things of like nature and 
| ſpecies of thoſe before mentioned. Abr. Eg. 201. Traf- 
ford v. Berrige. 

If a man deviſe his houſe, and all his goods and fur- 
niture therein, to his wife for life, and after her de- 


ceaſe, to his ſon R. and his heirs, except his pictures, 


which he gives to his ſons A. and B. and he has pictures 
in boxes, as well as thoſe kung up in the houſe, and 
likewiſe pictures at his death, which he had not at the 
time of making his will; and it is proved in the cauſe 
that he had ſkill in pictures, and frequently bought pic- 
tures, and ſold them again; the exception of the pictures 
ſnall extend as well to the pictures hung up as furniture 
as to thoſe in boxes, and as well to thoſe in the houſe, 
at the time of the will, as to thoſe bought in after the 
will made. 2 Fern. 538. Gayre v. Gare. 

| 


Stewards of 
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3. What foall be deemed an adempticn or extinguiſbment 
of legacy; and where a legacy ſhall be preſumed te be a 
Jatisfaftien of a delt or auty owing from the teflator. 


Swinburne diſtinguiſhes between the ademption and 
tranſlation of a legacy; the firſt, he ſays, is the taking 
away a legacy before bequeathed, which may be done 
by an expreſs revocation thereof, or it may be done ſe- 
 cretly and by implication, as by giving away, or volun- 

tarily alienating the thing devited. Tranſlation of a le- 
| gacy is the beſtow ing of the ſame upon another, which 
is likewiſe an ademption; and therefore there may be an 
ademption without a tranſlation, but there can be no 
tranſlation without an ademption. Swinb. 522, 526. 

The ademption of a legacy is no more to be preſumed 
than the revocation of the teitament, unleſs it be proved; 
and therefore if the teſtator bequeaths all the corn in his 

barn, and lives after the making of his will till all the 
corn is ſpent, and other corn is put in the place thereof, 
this ſpending of the corn is no ademption of the legacy, 
and therefore the legatary ſhall have ſuch corn as is found 
in the barn when the teſtator dieth, unleſs the corn found 
in the barn at the death of the teſtator be greater in quan- 
tity than was the corn at the time ot the will made, for 
ſo much is due, but not a greater quantity than was the 
firſt. Sinh. 522. 
So if the teſtator bequeath a ſhip, and afterwards, by 
| piece-mail, repairs and renews the ſame, ſo that there 
remaineth nothing of the old ihip but only the bottom- 
| tree, there is no ademption of the legacy, but the legatee 


: 


| may recover the whole ſhip. Swinb. 522. 
| If a man bequeath a houſe, which afterwards he vo- 


luntarily pulls down, or which is blown down by the 
wind, or is conſumed by fire, and afterwards he erects a 
| new houſe where the old houſe ſtood ; Swinburne is of 
opinion, that the legatee in neither of theſe cafes can 
have the new houſe, it being a general rule of the Civil 
law, that a houſe bequeathed being deſtroyed, if the te- 
ſtator build another in the ſame place, the le is en 
5 N ; P * gacy IS EX 
tinguiſhed, unleſs the meaning of the teſtator were other- 
wiſe. Swinb. 523-4. | | 
| But if the teſtator do bequeath an houſe, and after- 
wards, by piece-meal, repair the fame, ſo that there is 
no part of the old matter or ſtuff remaining, the will of 
the teſtator is not hereby preſumed to be changed ; and 
| therefore the legatary may recover the houſe io repaired, 
for it is deemed to be the fame houſe ſtill in law. Swinb. 
323. | | 
| Alto if the teſtator, being conſtrained by neceſſity, as 
for the payment of his debts, ſupplying himſelf or his fa- 
mily with food and neceſſaries, Oc. alienate the thing be- 
ucathed ; this is no ademption of the legacy, and there- 
fore is the executor bound to redeem the ſame, or to 
pay the juſt value thercof to the legatary. Swinb. 524. 
So if the thing bequeathed be not fully alienated, as if 
it be pledged or pawned, the legacy is not thereby extin- 
' guiſhed ; and therefore the executor in this caſe is bound 
to redeem the ſame, and to reſtore it to the legatary, or 
to pay the price thereof, if he ſuſfered it to be forfeited. 
Swinb. 525. | | 

If a legacy by given to one perſon, and afterwards in 
the ſame will the ſame thing is given to another perſon, 
this is an ademption of the legacy as to the firſt perſon, for 
the utmoſt conſtancy ſhall be preſumed in the teſtator till 
the contrary appears ; and therefore in this caſe they ſhall 
divide the legacy between them. Swinb. 528. 

If a man bequeaths a legacy in theſe words, viz. I 
give to my niece A. 500/. which my ſiſter B. hath 
now in her hands of mine, as by bond appears; and 
| after the money is paid in, and ten years after pay- 
ment thereof the teſtator dies, yet the legacy is good, 
though the ſecurity is altered ; for by the words, no 
more is intended but that the legacy ſhould be as ſure 

as he could make. Raym. 335. Panwlet's caſe. | 

So where a man deviſed in the following manner, viz. 


1 give and deviſe to A. my good and only uncle, the 


ſum of 5001. that is to ſay, that bond and judgment 


. gave me for 400 J. and 100, in money, 


and make; 


his 
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his wife exetutrix, and defires her to be kind and aſſii- 


ing to his uncle, that he might live as became a gentle- 
man; the uncle ſometime atter fold an eſtate, and with 
the money paid off 320 J. and took up the bond, and 
had the judgment vacated, and gave a new bond for the 
remaining 80 l. and ſome time after the teſtator died, 
Derr ot 500. For the executrix it was 
bill for this le ool. For the executrix it w 

inſiſted, that this — > ſpecific legacy of that particular 
bond and judgment, and they being cancelled and altered 
before the teſtator's death, was an ademption of the legacy 
as to ſo much; ard beſides, they urged, that this payment 
of the 320 l. amounted to a releaſe, ſo that he could on- 
ly be intitled to the reſidue. On the other fide it was 
inſiſted, that the diverfity is where the money is volun- 
tarily paid in by the perſon who owes it, and where the 
teſtator ſues for and recovers it; in the firſt caſe the le- 


— continues ſtill good, becauſe the money only comes 


ome to the perſonal eſtate; but in the other caſe, the 
teſtator ſuing tor it, ſhews, that he intended to make it his 
own; and therefore would not leave it to the legatee to 
recover ; and the juſtice of the uncle ought not to pre- 
vent the affection of a nephew, and ne alteration of his 
intention :d. My Lord Keeper was clear of the 
fame opinion, and decreed the 80 J. bond to be delivered 
up, and the reſidue of the legacy to 1 Ar. Eq. 
302. Orme v. Smith. 2 Vern. 681. S. C. 

One by will deviſed thus: Item, I give and bequeath 
to my grand daughter Mary Ford (the plaintiff) the ſum 


of 40 L being part of a debt due and owing to me for 
rent from G. M. ſhe allowing what charges ſhall be ex- 
pended in 


getting the ſame. Item, I give and bequeath 
unto my grandſons A. and B. the reſt and reſidue of 
what is due and o ing to me from the ſaid G. M. which 
is about 40 J. to be equally divided between them, they 
allowing charges as aforeſaid. After the teſtator received 
the whole debt owing for rent from G. M. and for the 
plaintiff, it was inſiſted that there was a difference be- 
tween a ſpecifick and pecuniary legacy; and though the 
diſpoſing of a ſpecifick legacy might be * ademption 
it, yet this being a uniary legacy, the paying the 
52 to the Shs webs no loſs of it. 83 the 
other ſide was inſiſted upon the difference between a volun- 
tary and compulſory payment, that though the firſt was 
no ademption, yet the ſecond was, and that the teſtator 
obliged G. M. to pay in the money; but my Lord 
Chancellor was of opinion, that there was no founda- 
tion for the difference taken in the books between a vo- 
luntary and compulſory payment, for the latter might be 
with an intent to ſecure the legacy at all events, and de- 

creed the plaintiff the 401. legacy. Abr. Eg. 302. Ford 
v. Fleming. | „ 
If a man bequeath 100 L to a man, and he in the 
fame teſtament gives him 10017. without taking notice of 
the firſt 100/. the ſecond diſpoſition is underſtood to be 
but a repetition of the former, and all but one legacy, 
unleſs it appears that the teſtator intended him 200 l. in 
all. Swind. 530. 

A. deviſes to his younger ſon 7501. and afterwards 
buys him a cornet of horſe's commiſſion, and paid 650 /. 
for it ; and it was proved to be intended this 650 /. 
ſhould be diſcounted out of the legacy, and that he 
would ſtrike ſo much out of his will as ſoon as the ac- 
counts came from London to him, but died before the 


came, without altering his will; and it was held, that 

this money paid for the commiſſion ſhould go in dimi- 

nution of the legacy, and be taken in payment and ſatiſ- 

2 of ſo much. Preced. Chan. 263. Hoſkins v. Hoſ- 
ns. 

If A. by will deviſes 200 J. to his daughter, and af- 
terwards on her marriage gives her more than that ſum, 
this is an extinguiſhment of the legacy. 2 ern. 115. 

So Where the teſtator directed that 400/. ſhould be 
laid out in finiſhing a houſe which he was building, and 
living after the making of the will to expend a greater 
ſum in that ſervice, it was decreed againſt the heir at 
law, that this was an extinguiſhment and ſatisfaction of 
the 400 J. although the houſe was not completely finiſhed 


at the tcffatcr's death. 1 Fern. 95. Huft undi v. Huſbands. 
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having notice of this will, brought his 
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The intention of the teſtator being the prevailing rule 
to go by in the conſtruction of wills, it has been from 
thence eſtabliſhed as doQrine, that wherever a perſon, 
by his will, gives a legacy as great or greater than the 
debt he owes to the legatee, that ſuch legacy ſnould be a 
ſatisfaction of the debt, on the preſumption that a man 
muſt be intended juſt before he is bountitul, and that his 
intent is to pay a debt, and not to give a legacy. Abr. 
E 1 Salk. 155. 2 Salk. 508. 2 Vern. 177, 
_— TRY AL MARE. Es | 
s where a man by marriage provides 400 J. 
for daughters, and having two daughters, by will — 
them 200 J. a- piece for their portions, without taking 
notice of the ſettlement ; and it was held, that the 200 L. 
a- piece ſhould be a ſatisſaction of the portion by the ſet- 
tlement. 2 Vern. 111. Bleyes v. Blayer, cited to have 
been adjudged. | 
So where a man had prevailed on his wife to join, in 
ſelling 7 J. 105. per ann. of her jointure, and after 6 /. 
10-. per ann. more, and having given two ſeveral notes, 
that his executor ſhould pay her the ſaid two ſeveral 
ſums during life, he afterwards makes his will, and 
thereby gives her 14 J. per ann. during life, out of cer- 
tain lands; and this was held to be a ſatisfaction of the 
notes. 2 Vern. 498. Preced. Chan. 240. S. C, Brown 
v. Dawſon. | Re iS | 
| So where one ſettles his eſtate on truſtees, to be ſold 
for payment of his debts, with. power of revocaticns 
then he marries a daughter, gives her a portion, and co- 
venants that the hut ſhall have the eſtate 15007. 
cheaper than any other ; afterward he, by will, rcvokes the 
ſettlement, gives the huſband 1500 J. and dies, and this 
legacy was held to be in ſatisfaction of the 1500 l. ſecu- 
red by the ſettlement. Preced. Chan. 138. Bromley v. 
So if A. by marriage articles, agrees to leave his wife 
800 J. and her jewels, Cc. but it is declared, that not- 
withſtanding the ariicles, ſhe ſhould not be debarred of 
any thing he ſhould give her by will; and Z. by will, 
makes a diſpoſition of his whole eſfate among his chil- 
dren, Ic. and gives his wife 1000 /. the wife muſt wave 
| the articles, or the will, for ſhe cannot have both; for 
his making a diſpoſition of the whole eſtate, ſhews that 
he intended that every part ſhould be performed. 2 Fern. 
| Sev. os . | 
| where a child, intitled by his father's marriage ar- 
ticles to a ſhare of his father's perſonal eſtate, has a le- 
| gacy given to him by the will of his father ; and it was 
held, that if he will have the legacy, he muſt wave the 
benefit of the articles. 2 Fern. 556. . 
So where a freeman.of London made his will, and de- 
viſed legacies to his children more than their orphanage 
parts would amount to, without taking any notice what- 
ſoever of the cuſtom; and it was held by the Maſter of 
the Rolls, that theſe legacies ſhould be à ſatisfaQtion of 
their orphanage ſharcs, to which they were intitled by 
the cuſtom in the nature of a debt; and that the legacies 
ſhould not come cut of the teſtam or dead man's 
part, becauſe it is held in this court, that they ſhall not 
take both by the will and the cuſtom too; but where 
ſuch legacies are leſs than their orphanage ſhares, whe- 
ther they ſhail be pro tanto a ſatisfaction, he was in great 
doubt, and ſent it to the city to certify, though he ſeem- 


— —_ 


— 


K 


y | ed rather to think they ſhould in that caſe take both, eſ- 


pecially if none of the deviſees in the will were thereby 
diſappointed. Trin. 1729. Nichols ver. Nichols. 

But though the caſes on this head have prevailed thus 
far on the circumſtances attending them, and the inten- 
tion of the teſtator, yet as a legacy is a gift or gratuity, 
it is to receive the moſt favourable conſtruction; and 
therefore if it be leſs than the ſum due, payable on a 
| contingency or future day, on theſe and the like cir- 
cumſtances it will be conttrued an additional bounty, and 
not a ſatis faction: And in all theſe cafes the intention of 
the party ought to be the rule. 1 Salk. 508. 

As if A. give a bond to B. her ſervant to pay her 20. 
fer ann. quarterly, for her life, free from taxes ; and 
by will, without taking notice of the bond, gives 20 J. 
per ana. for her lite, payable half yearly, but not ſaid 

5 B | free 


— —— — 
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free of taxes; B. ſhall have both the annuities, for that, 
by the will, not being ſo advantagious as the firſt, can- 
not be — + "a0 478. 
v. Webb. Preced. Chan. 236. S. | 

So where A. on his marriage covenanted to purchaſe 


: 


"LELIEGL 
i 
4 
11 
Ait 
PHIL 
11 
IHE 
Fig 
iel! 


5 
] 
- 


5 
f 
i 
13 

: 


+ Þ 
| 
4 


Of veſted or lapſed legacies. | 


it ſeems by the rule of the Civil law, and by the caſes 

on this head, that if a legacy be deviſed of ay dy 

| > Cm 
the 


death, and not to claim or with the debt, or any 
B or adminiſtrators, ſhould require or think 
fit ; B. died in the life-time of the teſtator; and it was 
held, that the money directed to be paid the wife and 
deviſed ; but as to the reſidue deviſed 

to the debtor himſelf, that it was a lapſed legacy, he 


> 
f 
: 
Th: 
; 
f 
; 
| 


debt, or 
releaſe it, that would have been a of the 
debt, tho? the debtor died in the of the teſtator 


2 Fern. 521. Elliot v. Davenport. 

tiff, his niece, and her heirs, upon condition and to the 
intent that ſhe pay 400 J. to ſuch perſons, as his wife 
by her will in writing, or any other writing, ſhould direct 
and appoint, and dies; the wife after marries a ſecond 
huſband, and then makes a will, appoints the 400 J. to 


ann. 2s an additional bounty | 


L E G 
; preferment ; the teſtatrix at the time of making her will 
was in England, and it happened that R. H. died in be- 
| land, eight days before the death of the teſtatrix ; after- 
ward S. H. died, at the age of ſixteen, and unmarried, 
and the plaintiff was her adminiſtrator ; and it was de- 
creed at the Rolls, and affirmed by my Lord Chancellor, 
| that the words I deſire, or I will, amount unto an ex- 
preſs deviſe ; and that the 100 /. bond to the teſtatrix 
mould be aſſigned to the plaintiff, and the 2001. paid 
him, with intereſt, trom the time of exhibiting the bill ; 
altho” it was inſiſted upon, that a benefit was deſigned 
R. H. and that he was not a bare truſtee ; for he was to 
| have the intereſt of the 300 J. for his life, unleſs his 
daughter had occaſion for it before his death, which ſhe 
had 2 1 466-7. Earls v. England. Preced. 
8. 
if the teſtatot gives his ſiſter 350 J. upon condition 
„at or before her death, give to her children 
and the ſiſter dies in the life-time of the 
le le is lapſed ; although it was in- 
deviſe had been only of the intereſt of 
teſtator's ſiſter for life, ard the prin- 
that had been a good deviſe to the 
as to the 200. and it would not have been loſt 
ing in the teſtator's life-time, and the 


TH 
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T1 
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may become void or lapſed 
the legatee's dying in the life-time of the 1eſtator, yet it 
is plain, that if in ſuch caſe there be a limitation over to 
another, that the limitation over is good, tho” the firſt 
legatee die in the life-time of the teſtator; as where 4. 
deviſed 500 /. a-piece to his two grand-children by name, 
and if either of them die, his ſhare to go to the ſur- 
vivor; one of them died in the life-time of the teſtator; 
and it was held, that his ſhare ſhould go to the ſurvivor, 
and was not a la legacy. Preced. Chan. 470, 471. 
So if A. deviſed 1500 l. a- piece to the four children of 
J. &. by name, to the ſons to be paid at their age of 
twenty-one years, and to the daughters at eighteen, or 
day o age ; and in caſe one or more of the afore- 
ſaid children happen to die before his, her, or their 
reſpective legacy or legacies ſhall become due, then ſuch 
legacy or legacies ſhall go to the ſurvivors of them ; and 
in caſe three ſhould die, then the ſurvivor to take the 
whole; if one of the children dies in the life-time of the 
| teſtator, the ſurvivors ſhall take that ſhare, and it ſhall 


be paid to her huſband, his executors or adminiſtrators, | not be a lapſed legacy. 2 Vern. 207. Miller v. Warren, 


and that when he ſhall have fully received the 400 J. he 
ſhall pay 1co/. out of it to B. 5o/. to C. and 504. to 
D. and makes her huſband her executor; and then goes 
on, and ſays, that ſhe has publiſhed this her laſt will 
and teſtament in the preſence of three witneſſes; and the 
huſband ſubſcribed that he does not approve of this will ; 
afterwards the huſband dies before her, and makes her 
executrix of his will and reſiduary legatee ; then B. and 
C. die, both inteſtate, and afterwards the wife dies, and 
the defendants take out adminiſtration to her, with the 
will annexed, and alſo adminiſtration to B. and C. and 
the queſtion was, whether this appointment being made 
by will, and the _— dying before the appointor, 
this ſhould be in the nature of a legacy, and fo the ap- 

intment void, the teſtatrix ſurviving the nominee ; my 
ord Keeper held, that if it was a thing purely teſta- 
mentary, it would be plainly a lapſed legacy, but that 
in this caſe the 400 I. was not in its own nature teſtamen- 
tary, but they take as nominees, and it is but the exe- 
cution of a truſt; and decreed the money to be paid. 

So where E. made her will, and deviſed in theſe words, 
I give unto my loving kinſman R. H. the ſum of 300 J. 
one 100). part thereof, he doth owe me, which I intend 
to give to my couſin S. H. his geſt daughter ; but 
my will and deſire is, that he will give the faid 3001. to 
his daughter S. H. at the time of his death, or ſooner, 


| decreed. 2 Fern. 611. Ledſame v. Hickman, S. P. de- 
So where a legacy of 50 J. was given to A. at twenty- 
| one, or marriage, and 500. to B. at 21 or age, 
and —— — 5 the will the — added, If any le- 
gatee dies e his legacy is payable, the ſame ſh 
— the brothers and ſiſters of fuch legatee; A. — 4 
the life-time of the teſtator, it was adjudged no lapſed le- 
gacy, but that it ſhould go to the br and ſiſters. 
2 Vern. 378. Dorrel v. Moleſworth. 1 Vern. 425. 2 
| Vern. 653, 744. S. P. | | | 
| So where a man deviſed to A. and B. the two 
ters of his brother G. to be paid within a year after the 
death of his wife, viz. 50 J. to A. and 501. to B. if they 
' ſhall be both alive at the time of payment, but if either 
of them ſhould die before, then the ſaid 100 J. to the 
| ſurvivor of the ſaid two daughters; one of the ſaid two 
daughters died in the life-time of the teſtator ; and the 
only queſtion was, whether the ſurviving daughter ſhould 
| have the whole 100. or only the 5350 l. and Rawlinſon 
| and Hutchins, Lord Commiſſioners, were clearly of opi- 
nion, that ſhe ſhould have the whole 100 l. they ſaid, 
that by the firſt clauſe of the will it is a joint deviſe to 
them of the 100 J. in which caſe, if the will had gone no 
' farther, if one had died, it would have ſurvived to the 
| other ; then the viz. that comes after is ony a ſeverance 
of it, in caſe they ſhould both live to the time of pay- 
ment, which they did not ; and then the laſt clauſe of 
| the 
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the will, in caſe either died before the time of 

is a new ſubſtantive deviſe of the whole 1ool. to the 
ſurvivor; and decreed accordingly. Abr. Eg. 298. 
Scoolding v. Green. 


; 5 «ana 2s fo that 
REA: frye (os: way giving ſecurity for 


ſiduary legacies and legatees. 


Pecuniary legatees ſhall abate in proportion to the de- 
ficiency of aſſets ; and therefore if the eccleſiaſtical court 
go about to an executor to pay a legacy without 
ſecurity to refund, a prohibition wil be granted ; for 
tho? an executor may pay a legacy without ſuch caution 
or ſecurity, yet he is not obliged to do it. Cro. Eliz. 
467. Moor 413. Owen 72. Alen qo. 

So if a man deviſe ſeveral legacies, as 1ool. to one, 
and 501. to another, Ec. there altho? he dires the le- 
gacy of 100 J. to be paid in the firſt place, yet if the 
other legacies fall ſhort, then the legatee of 1000. muſt 
make a proportionable abatement of his legacy. 1 Yern. 
31. Brown. v. Allen. 


So if a legacy be given to executors for care and pains, 


| 


E 


S 

uſually one of Pope's family, who was veſted 
authority in all eccleſiaſtical affairs over 
| ngdom where he was ſent ; and during the 
time of his legation, he might determine even thole ap- 
peals which had been made from thence to Rome. Legatus 
natus had a more limited juriſdiftion : tis true, he was 
exempted from the authority of the /egate a /atere, in his 
own 3 Cowell, edit. 1727. | 

LEGATEE, Is the perſon to whom a legacy is be- 
queathed by a laſt will. 

LEGATORY, (Mentioned in ſtat. 2) Eliz. cap. 16.) 
The ſame with Legatary. 

LEGATUM, In the ecclefiaſtick ſenſe was a — 
_m_—_ the church or accuſtomed mortuary. Corwe!!, 
r 
| LEGEM FACERE, To make oath, Legem babere, To 
be capable of giving evidence upon oath. Legem amittere, 
To loſe the privilege of being admitted as a legal evi- 
dence. Minor non babet legem, i. e. is not capable of te- 
ſtimonial ſwearing. See Mr. Selden's Notes on Hengham, 


» I 
nc D, and LEGERWIT, Legergildum,) 


L 
the 


yet this ſhall give | legaty no preference, but the | The ſame with Lairwite. Cowell, edit. 1727. 
executor mult abate in proportion. 2 Fern. 434. Fret- 1 and ſo ſubject to a courſe of 
well v. Stacey. | b » edit. 1727. 

As — ad abating, it ſeems clear, that cre- | LEGITIMATION, (Legitimatic,) A making lawful, 
ditors may compel legatees in equity to refund when aſſets | or legitimate. 
become deficient, altho' there was no proviſion made for | LEIPA, A from ſervice. $i quit a domino 
refunding at the time the legacies were paid. 1 Fern. gi | ſuo fine licentia diſcedat, ut leipa emendutur & redire co- 
2 Vent. 358, 360. 2 Fern. 205. 


So where A. being indebted to B. made C. his exe- 
cutor, and C. waſted the eſtate, and died, having de- 
viſed ſeveral legacies, and made D. executor, which le- 
gacies D. paid, and B. having exhibited a bill againſt D. 
the executor of C. for his debt due from the firſt teſtator, 
and againſt the legatees in the will of C. to compel them 
to refund their legacies, there not being ſufficient aſſets 


of the firſt teſtator, it was decreed accordingly ; for a | 


creditor may follow the aſſets in equity, in whoſe hands 
ſoever they come. 1 Fern. 162. 2 Fern. 205. laid 
down as Dor . 

Alſo one legatee compel a pecumary legatee to 
refund where the 3 deficient, althoꝰ there was 
no proviſion made for refunding, altho' he hath ſtill re- 

inſt the executor, and may compel him to pay 
it out of his own purſe, if he voluntarily paid away the 
aſſets to the other legatees. 1 Chan. Ca. 136, 248. 
2 Chan. Ca. 132. 1 Vent. 360. | 

But it ſeems to be agreed, that an executor who vo- 
luntarily pays a y- or aſſents to the deviſe thereof, 
cannot, either in favour of other legatees or creditors, 
compel the legatee to refund, but that in ſuch caſe he 
mult bear the loſs himſelf. 2 Chan. Ca. 9, 145. 1 Fern. 


2 Vern. 205. 
90> 4532 450 pays out the aſſets in 


bl 

But it is ſaid, that if an executor 
legacies, and afterwards debts appear, of which he had no 
notice at the time of payment of the legacies ; or if he 
| had been compelled by a decree in equity to pay legacies, 
that in theſe caſes he may, by bill in equity, compel the 
legatees to refund, altho he took no caution or ſecurity 
for that purpoſe. 1 Chan. Ca. 136. 2 Fern. 205. 

For more learning on this ſubject, ſee 3 Bac. Abr. tit. 
Legacies, and ſee FxecuToR, Wits. | 

LEGALIS HOMO), Is taken for him who ſtands refus 
in curia, not outlawed, nor excommunicated, nor defa- 
med: And in this ſenſe are thoſe words ſo often uſed, Pro- 
bi & legales bomines. Hence legality is taken for the conditi- 
on of ſuch a man. Ip/e tamen malefatlor tradat fidejuſſores 
de pace E legalitate tenenda, i. e. Sureties for his good be- 
haviour. LL. Edw. Conf. cap. 18. See TEOMAx. 

LEGATARY, (Legatarius) He or ſhe to whom any 
thing is bequeathed ; a legatee. Sir Henry Spelman ſays, 
it is ſometimes uſed pro legato vel nunc io. 

LEGATE, An ambaſſador, or other repreſentative of 
a Prince, eſpecially of thePopes of Rome, who in England 
had the archbiſhops of Canterbury for their legatos natos; 
and upon extraordinary occaſions ſent over legates a latere. 
Theſe legates are often mentioned in our old hiſtorians. 
The difference between them is thus: Legatus @ latere 


| 


gatur. 5 1. e. 
1 JUICE. 8e Lies. 

»( ageſema,) A ſet time of faſting and ab- 
ſtinence for forty days next before Eſter, mentioned 
in the ſtat. 2 & 3 Eg. 6. 19. And firſt commanded to 
be obſerved in England by Ercombert Seventh King of 


| Kent, before the year 900. See HoLvy-pays Ax p 


| manor of Writtle in x, that ev 


FASTING-DAYS. | 
LEP AND LACE, (Leppe & laſſe, ) Is a cuſtom in the 
cart that comes 


over a part thereof > (except it be the 
cart of a.nobleman) pays 4 d. to the lord of the manor. 
Cowell, edit. 1727. 


LEPA, Is a meaſure which contained the third part of 
two buſhels. E: — in boſcis Domini de uncibus tertiam 
partem unius menſure que vocat lepa, eft tertia pars 
duorum buſſellorum, is valet — 1 ay 1 — 
From hence we derive a ſeed-leap. Cowell, edit. 1727. 

LEPORARIUS, A grey hound for the hare. Concedo 
eit duos 10s & guatuor bracatos ad leporem capien- 
dum in foreſta de Eſſexia. Mon. Ang. 2 par. fol. 283. a. 

L UM, A place where hares are kept. 
gd tom. p. 1035. In turbariis, in vivarits & lepo- 
rus, Oc. 

LEPROSO AMOVENDO, bs a writ that lies for a 
pariſh, to remove a leper or lazar that thruſteth himſelf in- 
to the company of his neighbours, either in church, or 
other publick meetings, to their annoyance or diſturbance. 
Reg. Orig. fal. 267. F. N. B. f. 423. 

LE ROY LE VEU T. By theſe words the Royal aſ- 
ſent is ſignified by the clerk of the parliament to publick 
bills, which gives birth and life to them which before 


were but embrio's; and to a private bill his anſwer is, Soit 


fait comme il off defore. 
LE ROY S'AVISERA. By theſe words to a bill 
ted to the King by his parliament, are underſtood 
is abſolute denial of that bill, in a more civil way, 
and the bill thereby becomes wholly nulled. 

LESIA, A leaſh of greyhounds: The term is now 
reſtrained to the number three, but was formerly double, 
or perhaps indefinite. Cowell, edit. 1727. | 

LESPEGEND, (Sax. lef-pegen, i. e. baro minor.) Sint 


ſub quolibet borum ex mediocribus bominibus (quos Angli 


| 


leſpegend nuncupant, Dani vero yoong men vocant ) locati, 
gut curam & onus tum viridis tum veneris ſuſcipiant. Con- 
ſtitut. Canuti Regis de Foreſta, Art. 2. 

LESSA, Is a legacy. Eleemoſynas guas 
ciant de ſuis decimis, atque leſſias de 
whence we derive the word leaſe. 
562. 
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LESSOR 


L E V 


LESSOR AND LESSEE, The laſſer is he that leaſes 
jands or tenements to another for term of life, years or 
ut will: And he to whom the leaſe is made is the leſſee. 

LESTAGE. See LASTAGE. 


LE IX 


LEVAN'T AND COUCHANT, Is when cattle bave 
been ſo long in another man”: ground, that they have lain 
down, and are rien again to tced; in the Latin records 
they ſay, /cvantes & cubantes. Cowell, edit. 1527. See 


LESTAGEFRY, Leftage-free, or exempt from the | Common. 


duty of paying ballaſt money. Cowell, edit. 1727. 
LESW ES, or LELVES, E a word uſed in Domeſday, 
to ſignify „and is ftill uſed in many places of 
England, and often inſerted in deeds and conveyances. 

Cowell, edit. 1727. | 

_ LETARE JERUSALEM. The old of quadra- 
geſimals, or the cuſtomary oblations made on -Cun- 
day, when the proper hymn was, Letare Feruſalem, &c. 
bf the inhabitants within a dioceſe to the mother cathe- 
dral church; which old cuſtom of proceſſion and oblation 
at that time, was the beginning of that practice which is 
{till retained among us, of motbering or going to viſit pa- 
rents on Midlent-Sundey. But to return; theſe volun- 
tary offerings on that Sunday, were by degrees ſettled in- 
to an annual compoſition or pecuniary payment, charged 
on the parochial prieſt, who was preſumed to receive 
them from his people, and obliged to return them to the 
cathedral church; therefore in ſome forms of 2 
on, the ſubtle religious took expreſs care to throw this a- 
mong other burdens upon the oppreſſed vicars. As in the 
ordination of the vicarage of Erdele, in the archdeaconry 
of Huntingdon, made in the year 1290, it is 2 
quidem vicarius ſolvet ſynodalia, lætare Jeruſalem, & li- 
bros, veſtimenta & alia ornamenta, luminare rampetent in 
cancella, vinum, oblatas, & clericum idoneum & bis ſemilia 
inveniet & exbibebit. Ex Libro Inſtitutionum Oliv. 

Sutton Epiſc. Lincoln. MS. Cowell, edit. 1727. 
LETTERS, Where it is felony to ſend letters without 


a name, or in a fictitious one, ſee 9 Ges. 1. c. 22. under | 


1 Sc. by threatening letters to be 
Extorting money, c. ing to be pu- 
niſhed by — and 1 or by pillory, whip- 
ing or tranſportation, 2. c. 24. 
P'LETTERS OF A LUTION, or | 
letters, (litre ahſalutaria Were ſuch in former times, 
when an abbot did releaſe any of his brethren ab omni 
ſubjectiane & obedientia, c. and made them capable of 
entering into ſome other order of religion. The form of 
which you may ſee in Mon. Faver, off, pag. 7. 
LETTER OF ATTORNEY, (litera attornati) Is 
a writing authorizing an attorney, that is, a man appoint- 
ed to do a lawful act in our ſtead. Weſt. Symbol. part. 1. 
lib. 2. ſect. 559. As a letter of attorney to give ſeiſin of 
lands, to receive debts, to ſue a third perſon, c. See 
the tat. 7 Ric. 2. 13. Cowell, edit. 1727: See Aurno- 
RITY | 
LETTERS CLAUS (literæ clau/e#) Cloſe letters op- 
poled to letters patent; theſe clauſe letters being com- 
monly ſealed up with the King's ſignet or privy ſeal, while 
the letters patent were left open, ſealed with the broad ſeal. 


LETTERS OF EXCHANGE, {lizere cambitirie, | 


vel literæ cambii.) Reg. Orig. fol. 194. See BiLLs or Ex- 
CHANGE. 
. LETTERS OF MARQUE. See Marquez and 
Reygi1sat. 14 H. 6. 7. 
LETTERS OF SAFE CONDUCT. See Sar 
CONDUCT, | 
LETTERS PATENT, (literæ patentes) Are writings 

ſealed with the Great ſeal of England, whereby a man is 
authorized to do or enjoy any thing, that otherwiſe of 
himſelf he could not, 19 H. 7. 7. And they are ſo termed 
from their form, becauſe they are open with the ſeal af- 
fixed ready to be ſhewed for confirmation of the authority 
given by them. Common perſons may grant letters pa- 
tent, F. N. B. f. 35. but they are rather called patentes 
than letters patents. Letters patents to make denizens, 
32 H. 6. 16, yet for difference fake, thoſe granted by 
the King, are called Letters patent royal. 2 H. 6. 10. 
Letters patent conclude with teſte me ipſo, c. Charters 
with hris teſlibus. 2 par. Inſt. 78. They are ſometimes 
called alſo Letter overt. En teſmoignance de quel cboſe 
vj avans fait fair ceſies noz Letters Overtez, Pat. 23 
Fd. 3. p. 2. m. 24. Lotters patent of ſummons cf debt, 


Anno 9 H. 3. cap. 18. There is likewiſe a writ 94+ - 


tent mentioned in F. N. B. fol. 1. Ec. 


LEVANUM, Leavened bread. From the Lat. Ie vare, 
to make /ighter. 

LEVARE FOENUM, To make hay, or properly to 
calt it into wind- rows, in order ad tofſandam, to cock it up. 
amines de Hedingdon venient cum furcis ſuis ad 
dictum foenum levandum & taſſandum. Faroch. Antig. 

pag. 320. Hence una lvatio foeni was one day's hay- 
making, a ſervice paid the lord by inferior tenants.— Alicia 
que fuit uxor Richardi le Grey—-facict unam ſarculaturam 
S unam Wedbedripam, & levationem fœni. ch. p. 402. 

LEVARI FAC IAS, Is a writ directed to the ſheriff, 
for the levying a ſum of money upon lands and tenements 
of him that hath forfeited 4 recognizance. Reg. Orig. fol. 
298 & 300, and alſo F. N. B. 265. See ExtcuTion, 
RECOGNIZANCE. 

LEVARI FACTAS DAMNA DE DISSEISI TOR]I- 
BUS, Is a writ directed to the ſheriff, for the levying of 
damages wherein the 1 bath formerly been con- 
demned to the diſſeiſer. Reg. Orig fol. 214. 

LEVARI FACIAS RESIDUUM DERBI TI, E a writ 
directed to the ſheriff, for the levying the remnant of a 
debt upon lands and tenements, or chattels of the debtor, 
that hath in ſatisfied before. Reg. Orig. fol. 299. 

LEVARI FACIAS, QUANDO VICECOMES RF- 
TURNAVIT QUOD NON HABUTT EAMPTORES, 
Is a writ commanding the ſheriff to ſell the goods of the 
debtor which he hath already taken, and returned that he 
could not -_ them, and as much more of the debtor's 
goods as will ſatisfy the whole debt. Reg. Orig. fo. 300. 

LEUCA, ls —_ of land, — + y 500 
paces. Ingulpbhus tells us, tis 2000 paces, pag. 910. In 
the Monuftic. 1 tom. p. 313. tis 480 perches. | 

LEUCATA, Is a ſpace of ground, as much as a mile 
contains. De boſco, Ec. continente unam lcucatam in 
latitudine & dimidium in langitudine. Monaſt. 1 tom. 
p. 768. And fo it ſeems to be uſed in a charter of Wil- 
liam the Conqueror to Battle Albey. Cowell, ed. 1727. 

LEVELLUS, A level, even or upon the level. Cowell, 
edit. 1727. | | 

LEVY, { levare) Significs to gather or exact; as to le- 
dy money: And is ſometimes uſed to erect or ſet up; as 
levy a mill. Kitchin, fal. 180. Alſo to raiſe or caſt up; 
as to levy a ditch. Old Nat. Br. fol. tio. And to lwy 
a fine, which is now the uſual term: And arciently the 
word rere a fine was made uſe of. Cowell, edit. 1727. 

LEWDNESS, Is puniſhable not only with fine and im- 
priſonment, but alſo with ſuch infamous puniſhment as 
to the court in diſcretion ſhall ſeem proper. 1 Haut. F. 
C. 196. and Mich. 15 Car. 2. A perſon was indicted 
for open lewdneſs in ſhewing his raked body in a bal- 
cony, and other miſdemeanors, and was fined 2000 
| marks, impriſoned for a week, and bound to the gocd 
' behaviour for three years. 1 Sid. 168. See Apur- 
TERY, BASTARD, BawDY-HOUSE. 
| LEX, Is often taken for judicium Dei. Tis the ſame as 
lada amongſt the Saxons, which is either a canonical or vul- 
gar purgation. In Leg. H. 1. cap 62. Ab adventu Domini 
| uſque ad octavas Epiphanie non eft tempus leg:s faciendi. 
LEX AMISSA, or legem amittere, viz. One who is 
an infamous, perjured or outlawed perſon. In Braden, 

lth. 4 cap. 19. par. 2. Nen eft ulterius dignus lege. 

LEX APOSTATA, or LEGEM APOSTATARF, 
Is to doathirg contrary to law. Tis mentioned in Leg. H. 1. 
cap. 12. Qui legem apoſtatabit were ſue fit reus prima vice. 
LEX BREHONIA, The Brebon law, was a law pe- 
culiar to Ireland, overthrown by King Jobn in the twellth 
year of his reign, and the Engliſh laws ſettled inſtead 
thereof. See Barnox. 8 

| LEX BRE TO VSE, The law of the Britains, or of the 
| Marches of Wales, Lex Marchiarum. See Bxterovss. 
LEX DERAISNIA, (Rectius deraiſina, ) Is the proof of 
| thing which one denies to be done by him, and his ad- 
verſary affirms it; defeating and confourding the aſſertion 

| ol 


— — 
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of kis adverſary, ard ſhewing it to be without and againſt 
reaton or probability. Cowell, edit. 1727. 3 

LEX JUDICIALIS, Is properly Purgatioper judicium 
ferri. Sometimes tis called Fudicium. Leg. H. 1. cap. 
A E Sach AMENTALIS, Purgatio per ſacramen- 
tum. Leg. H. 1. cap. 9. /i quid bello vel lege ſacramen- 
tali, c. rebetetur. 

LEX TERRAF, The law and cuſtom of the land, 
diſtinguiſhed by this name from lege civili, as Mr. Seldon 
tells us in Diſſertatione ad Fletam, cap. 9. par. 3. 

LEX WALLENSICA, The Britiſb law, or law of 
Wales. Statut. Wall. 

LEY, The French word for law. We alſo term paſ- 
ture by a frequent name in ſeveral countries, /cys, and 
ſo it is uſed in Domeſday. 5 

LEY, Lee, lay, Whether in the beginning or end of 
names of places, ſignify an open field, or large paſtures. 
From the Saxon, leag, campus, paſcuum ; as Blechingley, 
Ec, Cowell, edit 1727. 

LEY-GAGER, (mentioned in tat. 1 Ca. 1. cap. 3.) 
Wager of law. See WAckx or Law. 

LIBEL, {/ibellus) Literally ſignifieth a little book, but 

y uſe it is the original declaration of any action in the 
Gurl law, 2 H. 5. 3. and 2 Ed. 6. 13. It ſignifies alſo 
2 cruninous report of any man caſt abroad, or otherwiſe 
unlawfully publiſhed, and then called ſumaſus libellus : 
And this either in ſcriptis, aut fine ſcriptis: In [criptis 
is, when an epigram or other writing is compoſed or pub- 
liſhed to another's diſgrace, which may be done derbi, 
aut cantilenis : As where this is malicioufly repeated or 
ſung in the preſence of others; or elle traditione, when 
the libel, or any copy of it is delivered over to ſcanda- 
lize the party. Famsſus libellus fine ſcriptis may be two- 
fold; 1. Pifuris, as to paint the party in a ſhameful 
and ignominious manner. 
gallows or other ignominious ſigns at the door of the 
party, or elſewhere. 5 C. Rep. De famaſis Libellis. 

A libel is defined a malicious defamation, expreſſed 
either in printing or writing, or by ſigns, pictures, Oc. 
tending either to blacken the memory of one who is 
dead, or the reputation of one who is alive, and thereby 
expoſing him to publick hatred, contempt and ridicule. 
1 Hawk. P. C. 193. 5 Med. 165. 

This ſpecies of defamation is uſually termed written 
ſcandal, and thereby receives an aggravation, in that it 
is preſumed to have been entered upon with coolneſs and 
deliberation, and to continue longer, and propagate wi- 
der and farther than any other (ſcandal. 5 Co. 125. 

But it is clearly agreed, that not only written or prin- 
ted ſcandal comes within the notion cf a libel, but alſo 
may be applied to any defamation whaticever, expreſſed 
either by ſigns or pictures; as by fixing up à gallows at 
a man's door, or elſewhere, or by painting him in a 
ſhameful or ignominious manner, as by expoſing a man 
and his wife by a ſkimmington or riding, though a ſpe- 
cial cuſtom is alleged for ſuch praQtice. 5 Cs. 125. 
Skin. 123. Raym. 401. 3 Keb. 378. 


And ſince the chief cauſe, for which the law ſeverely | 


puniſhes all offences of this nature, is a direct tendency 
of them to a breach of the publick peace, by provoking 
the parties injured, and their friends and families, to acts 
of revenge, which it would be impoſſible to reſtrain b 
the ſevereſt laws, were there no redreſs from publick 
juſtice for injuries of this kind, which, of all others, are 
more ſenſibly felt; and ſince the plain meaning of fuch 
ſcandal, as is expreſſed by ſigns or pictures, is as obvious 
to common ſenſe, and as eaſily underſtood by every com- 
mon capacity, and altogether as provoking as that which 
is expreſſed by writing or printing, why ſhould it not be 
equally criminal? 1 Hawk. F. C. 193. 

1. What degree of defamation will amount 1 a libel ; 
and what certainty is requiſite in the matter and application 
of. a libel. 


2. Whether proceedings in a court of juſtice are libel- 
langs; and whether any thing of this kind can be juſtified. 


Vor. II. No. 102. 


Or, 2. Signis, as to fix | 


* 


| 


| 


v 


| detraction 
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3. Who ſhall be deemcd the author er cempaſer of a li- 
bel; who the publiſher ; and bow the offenders ſhall be 
puniſhed. N 

1. What degree of defamation will ameunt to a lilel; 
and what certainty is requiſite in the matter and application 
of a libel. | | 


As every perſon deſires to appear agreeable in life, and 
muſt be highly provoked by ſuch ridiculous repreſentati- 
ons of him, as tend to leſſen him in the eſteem of the 
world, and take away his reputation, which to ſome 
men is more dear than life ittelf : Hence it hath been 


held, that not only charges of a flagrant nature, and 
| which reflect a moral turpitude on the party, are libel- 


lous, but alſo ſuch as ſet him in a ſcurrilous ignomi- 
nious light; for theſe equally create ill blood, and pro- 


voke the parties to aQs of revenge and breaches of the 
peace. 


* 5 C. 125. 1 Keb. 293, Moor 627. 1 Nl. 
* 37. | | 

Hence it hath been held, that words, though not ſcan- 
dalous in themſelves, yet if publiſhed in writing, and 
tending in a degree to the diſcredit of a man, are libel- 


lous, whether ſuch words defame private perſons only, 


or perions employed in a publick capacity; in which 
latter caſe they are ſaid to receive an aggravation, as 
they tend to ſcandalize the government, tor reflecting 
on thoſe who are intruſted with the adminiſtration of pub- 
lic affairs, which doth not only endanger the publick 
peace, as all other libels do, by ſtirring up the parties 
immediately concerned in it to ads of revenge, but alſo 
have a direct tendency to breed in the people a diſ- 
like ot their governors, and incline them to faction and 
ſedition. Hard. 470. Skin. 123. 5 Co. 125. 2 Rial. 
Rep. 86. 1 Hawk. P. C. 94. 

As where a perſon delivered a ticket up to the miniſter 
after ſermon, wherein he deſired him to take notice, that 


offences paſſed now without controul from the civil 


magiſtrate, and to quicken the civil magiſtrate to do his 
duty, c. and this was held to be a bel, though no 
magiſtrates in particular were menticned, and though 
it was not averred that the magiſtrates ſuffered thoſe 
vices knowingly. 1 Sid. 219. 1 Leb. 773. The King 


YT, Wo 
A. gunſmith, publiſhed an advertiſement in a com- 


mon news-paper, that he had invented a ſhort kind of 
gun that ſhot as far as others of a longer ſize, and 


that he was made gunſmith to the Prince of Wales; and 
B. another gunſmith, counter-advertiſed, that whereas, 
Sc. reciting the former paragraph, he deſired ail gentle- 
men to be cautious, for that the ſajd A. durſt not en- 
gage with any artiſt in town, nor ever did make tuch 
an experiment, except out of a leather gun, as any 
gentleman might be ſatisfied at the Croſs Guns in Long 
Acre, the ſaid B.'s houſe. And the court held, that 
tho? B. or any other of the trade, might counter-adver- 


tiſe what was publiſhed by A. yet that that ſhould have 


been done without oP general reflections on him in the 


way of his buſineſs; that the advice to all gentlemen to 
be cautious, was a reflection on his honeſty, as if he 


would deceive the world by a fictitious advertiſement, 


and the allegation, that he would not engage with an 


artiſt, was ſetting him below the reſt of his trade, and 
calling him a bungler in general terms, and not relative 
to the precedent matter, and that the words except out of 
a leather gun, was charging him with a lie, the word 
gun being vulgarly uſed for a lie, and gunner for a 
liar ; and that therefore theſe words were libellous, and 
gave judgment accordingly ; and herein the court held, 
that words, tho” not ſcandalous in themſelves, yet being 
publiſhed in writing, and tending any way to the party's 
diſcredit, were actionable, and that all words were to 
be conſtrued ſecundum ſubjeclam materiam, and to be 
underſtood by the court in the ſame ſenſe that others 
do. 3 Bac. Abr. 491. P. ſeb. 4 Geo. 2. in B. R. Hur- 
man v. Delany. 

But though every ſpecies and degree of calumny and 
* kind are deemed odious in the eye 
5 of 
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of the law, and puniſhable either by civil aQion or cri- 


minal proſecution in moſt caſes, at the election of the par- 


ty injured ; yet the court of King's Bench, whoſe juriſ- 
diction herein is founded upon the neceſſity of preventing 
quarrels and ill blood, and which deals with this offence 
as of dangerous conſequence to, and deſtructive to the 
peace of the nation, always exerciſes a diſcretionary 
power in granting an information for an offence of 
this nature, and will, in many caſes, leave the party to 
his ordinary remedy z as where the application is made 
after a great length of time; ſo where the matter com- 
plained of as a libel happens to be true; ſo where the 
granting the information would be a diſcouragement to 
learned inquiries; or where the matter complained of 
was intended for reformation, not defamation. 3 Bac. 
Abr. 492. 

8 a man advertiſes in a news-paper, 
that his wife had eloped from him, and cautioned all per- 
ſons from truſting her; and an information for a libel be- 
ing moved for, it was denied, becauſe it was the only way 
the huſband could take to fecure himſelf. 3 Bac. Ar. 
492. The King v. Enes, 5 Geo. 2. in B. R. 


So where it was advertiſed in one of the daily rs, | 


that I. ady Mordington kept an affembly in Moorfields, 
and it being counter-advertiſed by my Lord's order, that 
the perſon calling herſelf Lady Mordington was an impo- 
firix, and that there was no ſuch perſon except his wife, 
who always lived with him; the court refuſed to grant 


yet that relates to her as aſſuming the title of Lady Mar- 
dington, and which ſhe is alleged not to have any right 
to; and therefore in this reſpe& may well be called an 
1 ix. 3 Bac. Ar. 492. The King v. Fenncaur, 


impoſtri 
Paſch. 8 Gee. 2. in B. R. 
A writing was directed to general Ville, and the four 
principal officers of the guards, to be preſented to his 
for redreſs ; the paper contained the defendant's 
caſe that he furniſhed the guard at Whitehall with fire 


Maj 


that he obtained a warrant for his money, and Captain 
Carr (the proſecutor) told him, that if he would aſſign 


the warrant, he would him the money ; the war- 
rant was aſſigned, and the paid to Carr, who re- 
fuſed 


paying it to the defendant ; and the queſtion was, 
if an — ſhould be granted; and the court held 
it no libel, but a repreſentation of an injury, drawn up 
in a proper way for redreſs, without any intention to 
aſperſe the profecutor ; and tho' there be a ſuggeſtion of 
a fraud, yet this is no more than what is in every bill in 
Chancery, which was never held libellous, it relative to 
the ſubiect- matter. 3 Bac. Ar. 492, The King uv. Bay- 
fey, Hill. 8 Geo. 2. in B. R. 

Here it may be proper to inſert the remarkable caſe of 
parſon Prick, who in a ſermon recited a ſtory out of Fox's 
 1Martyrology, that one Greenwood, being a perjured perſon, 
and a great perſecutor, had great plagues inflicted on him, 
and was killed by the hand of God; whereas in truth 
he was never ſo pl 
ſermon ; and he thereupon brought his action upon the 
_ cafe, for calling him a perjured perſon ; and the defendant 
pleaded Not guilty ; and this matter being diſcloſed upon 
the evidence, Wray Ch. Juſt. delivered the law to the 
jury, that it being delivered but as a ſtory, and not with 
any malice or intention to ſlander any perſon, he was not 


guilty of the words malicioufly, and ſo was found Not 


_ guilty. Cy. Fac. go, gr. 

As to the certainty requiſite in the matter and appli- 
cation of a libel, it ſeems to be now agreed, that not 
only ſcandal expreſſed in an open and direct manner, but 
al'o ſuch as is expreſſed in allegory and irony amounts 
to a libel, and that the judges are to underſtand it in the 
fame manner as others do, without any ſtrained endea- 
vours to find out loopholes, or to palliate the offence, 
which in ſome meaſure would be to encourage ſcandal ; 
as where a writing in a taunting manner, reckoning up 
ſeveral acts of publick charity done by one, ſays, You will 
not play the Jew, nor the hypocrite, and fo goes on, in a 
ſtrain of ridicule, to inſinuate that what he did was owing 
to his vain-glory ; or where a writing, pretendingto recom- 


| 


| 


and candle, for which the government owed him 3501. | 


N 
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| 


ed, and was himſelf preſent at that | 


| 


„ 
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mend to one the characters of ſeveral great men for his 
imitation, inſtead of taking notice of what they are ge- 
nerally eſteemed famous for, pitched on ſrch qualities as 
their enemies charge them with the want of ; as by pro- 
ſing ſuch a one to be imitated for his courage, who is 
wn to be a great ſtateſman, but no ſoldier ; and an- 
other to be imitated for his learning, who is known to 
be a great general, but no ſcholar, c. which kind of 
writing is as well underſtood to mean only to upbraid the 
parties with the want of theſe qualitics, as it it had di- 
realy and expreſsly done ſo. 5 Co. 125. That a libel 
may be as well by deſcriptions and circumlocutions as in 
expreſs terms. FPopb. 252, Hob. 215. 1 Hawk. F. C. 


193-4- 


Ana from the ſame foundation it hath alſo been reſolved, 


that a defamatory writing expreſſing only one or two 
letters of a name, in ſuch a manner that from what goes 
before, and follows aftcr, it muſt needs be underſtood to 


| ſignify ſuch perſon in the plain, obvious, and natural 


conſtruction of the whole, and would be perfect non- 


| ſenſe if ſtrained to ary other meaning, is as properly 


a libel as if it had expreſſed the whole name at large; 
for it brings the utmoſt contempt upon the law, to ſuffer 
its juſtice to be eluded by ſuch trifling evaſions; and it 
is a ridiculous abſurdity to ſay, that a writing, which is 
underſtood by every the meaneſt capacity, cannot poſſi- 
bly be underſtood by a judge and jury. 1 Hawk. P.C. 


But it is ſaid, that no writing whatſoever is to be 
eſteemed a libel, unleſs it refle& upon ſome particular 


194. Hurt's caſe. 


| 


an information; for though ſhe be called an impoſtrix, | 
' perſon; and that a writing full of obſcene ribaldry, with- 


out any kind of reflection on any one, is not puniſhable 
at all by any proſecution at Common law; but the au- 
thor may be bound to his good behaviour, as a ſcarda- 
lous of evil fame. 1 Hawk. P. C. 195. J 

But a ſcandal publiſhed of three or four, or any one 


or two of them, is puniſhable at the complaint of one or 
more, or all of them. Popb. 252, 254. 


The defendant was charged in an information with 
writing a libel againſt the Proteſtant religion and biſhops, 
innuendo the biſhops of England; he was found guilty ; 
and in an arreſt of judgment it was offered, that the 
biſhops libelled were not Engliſb biſhops, nor could the 
innuendo ſupport ſuch a conſtruction; but the court took 
upon them to underſtand the libel in that ſenſe, and over- 
ruled the exception. 3 Mad. 68. The King v. Baxter. 

An information was prayed for publiſhing a paper con- 
taining an account of a murder on a Jewiſh woman and 
her child, by certain Jews lately arrived from Portugal, 
and living near Broad-ſtreet, becauſe the child was be- 
— by a Chriſtian; and the affidavit ſet forth, that 


ſeveral perſons mentioned therein, who were recently ar- 


rived from Portugal, and lived near Braud- ſtreet, were 
attacked by multitudes in ſeveral parts of the city, bar- 
barouſly treated, and threatened with death, in caſe they 


were found abroad any more; and it was objected, thãt 
no information could be granted in this caſe, becauſe it 


did not appear v ho in particular the perſons reflected on 
were; and for this was cited The King v. Orme, Trin. 
it V. 3, Where an indictment was exhibited for a 
libel called The Ladies Invention, and alleged to the ſcan- 
dal of ſeveral ladies unknown ; and after verdict for the 
King, judgment was arreſted, becauſe it did rot appear 
who the perſons reſſected on were; ſed per curiam, Ad- 
mitting that an information for a libel may be improper, 
yet the publication of this paper is deſervedly puniſhable 
in an information for a miſdemeanor, and that of the 
higheſt kind; ſuch ſort of advertiſements neceſſarily 


tending to raiſe tumults and diforders among the people, 


and inflame them with an univerſal ſpirit of barbarity 
againſt a whole body of men, as if guilty of crimes 
ſcarce practicable, and wholly incredible; and in this caſe 
was Cited the caſe of The King and Frankiin, where, thoꝰ 


only the word miniſters was uſed in the libel, yet by 


ſuitable averments in the information, and proof made of 
them to the jury, they found thoſe miniſters to be mi- 
niſters of ſtate to his preſent Majeſtv, and the defendant 


guilty. 3 Bac, Abr. 494. King v. Oſberne. Trin. 5 Geo. 
2, in B. R. | SON 
2. Whether 


L 19 
2. Whether proceedings in a court of juſtice are libellous ; 
end whether any thing of this kind can be juſtified. 


It ſeems to be clearly agreed, that no proceeding in a 
regular courſe ot juſtice will make the complaint amount 


to a libel; for it would be a great diſcourgement to | 


ſuitors to ſubjeQ them to publick proſecutions, in reſpect 
of their applications to a court of juſtice ; and the chief 
intention of the law in prohibiting perſons to revenge 
themſelves by libels, or any other private manner, 1s to 
reſtrain them from endeavouring to make themſelves their 
own judges, and oblige them to refer the deciſion of their 
grievances to thoſe whom the law has appointed to de- 
termine them. Dyer 285. 2 ift. 228. Telv. 117. 
2 Bulf. 269. Godb. 340. Palm. 145, 198. 1 Vent. 23. 
1 Hawk. P. C. 194- | 

Therefore it hath been reſolved, that no falſe or ſcan- 
dalous matter contained in a Petition to a committee of 
parliament, or in articles of the peace exhibited to juſti- 
ces of peace, are libellous. 1 Lev. 240. 1 Sid. 414. 2 
Keb. 832. 4 Co. 14. 1 Hawk. P. C. 194. ; 

Al it is held, that no preſentment of a grand jury 
can be alibel, not only becauſe perſons who are ſuppoſed 
to be returned without their own ſeeking, and are ſworn 
to a& impartially, ſhall be prefumed to have proper evi- 
dence for what they do, but alſo becauſe it would be of 
the utmoſt ill contequence way to diſcourage them 
from making inquiries with that freedom ard readineſs 
which the publick good requires. Moor 627. 1 Hawk. 
P. C. 195. 

And = holden by ſome, that no want of juriſdiction 
in the court to which ſuch a complaint ſhall be exhibited 
will make it a libel; becau'e the miſtake of the court is 
not itiiputable to the party, but his counſel ; but herein 
it is ſaid by Mr. Hawkins, that if it ſhall manifeſtly appear 
from ile Whole circumſtances of the caſe, that a proſecu- 
tion is intirely falſe, malicious and groundleſs, and com- 
enced not with a deſign to go thro? with it, but on 
t expe the defendant's character, under the ſhew of a 
legal proceeding, there can be no reaſon why ſuch a 
mockery of publick juſtice ſhould not rather aggravate 
the offence than make it ceaſe to be one, and make ſuch 
ſcandal a good ground of an indictment at the ſuit of 
the King, as it makes the malice of their proceeding a 
good foundation of an aQion on the caſe at the ſuit of the 
party, whether the court had a juriſdiQtion of the cauſe 
or not. 2 Keb. 832. 4 Co. 14. 1 Hawk. P. C. 194: 

It ſeems to be clearly agreed, that in an indictment or 
criminal proſecution for a libel, the party cannot juſtify 
that the contents thereof are true, or that the perſon 
upon whom it is made had a bad reputation; fince the 
greater appearance there is of truth in any malicious in- 
vective, fo much the more provoking it is; for, as my 
Lord Coke obſerves, in a ſettled _ of —— 

rieved ought to complain for every injury done 
— i the ordinary courſe of law, and not b "wy 
means to revenge himſelf by the odious courſe of [:bel- 
ling, or otherwiſe. 5 Co. 125. Hob. 253. Moor 627. 
1 Hawk. FP. C. 194. 5 

Alſo it ſeems now lettled, that no ſcandal in writing 
is any more juſtifiable in a civil action brought by the 
Party to vindicate the injury done, than in an indictment 
or information at the ſuit of the Crown; tor tho? in ac- 
tions for words, the law, thro' compaſſion, admits the 
truth of the charge to be pleaded as a juſtification, yet 


this tenderne!s of the law is not to be extended to written | 


ſcandal, in which the author acts with more coolneſs, 
and deliberaticn gives the icandai a more durable ſtamp, 
and propagates it wider and further; whereas in words 
men often in a heat and paſſion ſay things which they 
are aſterwards aſhamed ot, ard tho? they ſeem to act with 
deliberation, yet the ſcandal ſooner dies away, and is 


forgotten ; and therefore from the greater degree of miſ- 


chief and malice attending 1he one than the other, the 
law allows the party to juiliſy in an action for words, 
the” not for wrüten ſcandal ; from whence it follows, 
tat the only favour truth afford in ſuch a caſe is, that 
it me by ſhown in mitigation of damages in an action, 


] 


and of the fine 
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_ an indictment or an informaticn. 
3 Bac. Abr. 495. The King v. Roberts, Mich. 8 Ges. 2. 
in B. R. agreed per cur. in a caſe for publithing a libel 
on Mr. Branley, recorder of Warwick. 


3. Wha ſhall be deemed the author or compoſer 0 
libel ; who the publiſher ; and bow the nh, be | 
puniſbed. 


It has been already obſerved, that a libel may be ex- 
preſſed not only by printing or writing, but alſo by ſigns 
or pictures; but it ſeems that ſome of thoſe ways are eſ- 


 ſentially neceſſary; and it is laid down in Lamb's caſe, 


that every perſon convicted of a libel muſt be the con- 
triver, procurer or publiſher thereof. 9 Co. 59. Mcor 
81 5 Lamb's caſe. 


hath been ſtrongly urged, that he who writes a li- 
bel dictated by another, is not guilty of the compoſing 
and making thereof, becauſe it appears that another is the 


author or contriver; but herein the court held, that the 


writing being the eſſential part of a libel, the reducing 
it into writing in the firſt inſtance was a making, ard 
differed [rom a tranſcribing ; and, according to the re- 
port of this cafe, in 5 Mad. it was held, that if one 
diQtates, and another writes, both are guilty of making 
it, for he ſhews his approbation of what he writes. Sv 


if one repeats, another writes a libel, ard a third ap- 
proves what is written, they are all makers of it, as all 


————_— A — 


- written a third ſpecies: And finding a man guilty 
ting only, is finding him guilty of one ſpecies of 


| 


ö 


1 


: 


who concur and aſſent to the doing of an unlawful act 
are guiſty ; and murdering a man's reputation by a li- 
bel, may be compared to murdering a man's perſon, in 
which all who are preſent and encourage the a& are 
guilty, tho” the wound was given by one only. Cart. 
405. 5 Med. 163. 10. 167. The King v. Paine. 

Alſo it hath been held, that tranſcribing and collec- 
ting libellous matter is highly criminal though it be not 
found that the party compoled or publiſhed it ; for his ha- 


ving it in readineſs for that purpoſe when cccaſion ſerved, 


y | or its falling into ſuch hands after his death as may pub- 


liſh it, might be injurious to the government. Curtb. 

7. 2 Salk. 417. The King v. Bear. 

It is faid by Holt Ch. J. that when a libel appears un- 
der a man's hand-writing, and no other author is known, 
he is taken in the manner, and it turns the proof upon 
him; and if he cannot produce the compoſer, it is hard 
to find that he is not the very man. 2 Salk. 419. 

And it is ſaid to have been reſolved by the court, that 
in libels making is the genus, compoſing or contriving is 
one ſpecies, writing a ſecond ſpecies, and procuring to be 


making. 
419. 


But where in ſome caſes the writing of a libel may be 
a lawful or innocent act, as by the clerk that draws the 
indictment, or by a ſtudent who takes notes of it, be- 
cauſe it is not done ad infamiam of the party ; but ab- 
ſtractedly conſidered, the writing the copy of a libel is 
writing a libel, becauſe ſuch copy contains all things ne 


of wri- 
2 Salk 


ne- 


ceſſary to the conſtruction of a libel, viz. the ſcanda- 
lous matter, and the writing ; and it has the ſame perni- 


 cious conſequence, for it perpetuates the memory of the 


þ 


| 


N 


| 


thing, and fome time or other comes to be publiſhed. 2 
Salk. 418. | 


It ſeems to be agreed, that not only he who publiſhes 
a libel himſelt, but alſo he who procures anotker to do 


it, is guilty of the publication; and it is held not to be 


material, whether he who diſperſes a libel knew 


thing of the contents or effects of it or not; for —— 
thing would be more eaſy than to publiſh the moſt viru- 
lent papers with the greateſt ſecurity, if the concealing 
the purport of them from an illiterate publiſher would 
make him ſafe in diſperſing them. 9 C. 5g. Moor 
627. 1 Hawk. P. C. 195. 

And on this foundation it hath been conſtantly ruled 
of late, that the buying of a book or paper containing 
libellous matter in a bookſeller's ſhop, is ſufficient evi- 
dence to charge the maſter with the publication, althoꝰ it 
does not appear that he knew of any ſuch books being 
there, or what the contents thereof was; and it will not 


be 
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be preſumed that it was brought and ſold there by a ſtran- 
ger, but the maſter muſt, if he ſuggeſts any thing of 
this kind in his excuſe, prove it. The King v. Nutt, 


mond Chief Juſtice. _ | 

The reading of a libel in the ce of another, 
without knowing it before to be a libel, or the laughing 
at a libel read by another, or the ſaying that ſuch a libel 
is made of J. F. whether ſpoken with or without ma- 
lice, amounts not to a publication of it. 9 Co. 59. 
Moor 813. 1 Hawk. P. C. 196. 


Alſo it is held, that he who repeats part of a li- | 


bel in merriment, without any malice or purpoſe of de- 
famation, is no way puniſhable; but of this Hawkins 
makes a doubt, for that jeſts of this kind are not to be 
endured, and the injury to the reputation of the party 
grieved is no way leſſened by the merriment of him who 
makes ſd light of it. Moor 627. 1 Hawk. P. C. 196. 
But it ſeems to be agreed, if he who hath either read 


2 libel himſelf, or hath heard it read by another, do af- | 


terwards maliciouſſy read or repeat any part of it in the 
preſence of others, or lend or ſhew it to another, he is 
«guilty of an unlawful publication of it. Mor 813. 9 
Co. 59. 1 Hawk. F. C. 195. 

It is ſaid by my Lord Cale in the caſe of De libellis fu- 
moſes, to have been reſolved, that if one finds a libel, 
(and would keep himſelf out of danger) if it be compo- 
ſed againſt a private man, the finder may either burn it, 
or preſently deliver it to a magiſtrate ; but if it concern 
a magiſtrate, or other publick perſon, the finder ought 
preſently to deliver it to a magiſtrate, to the intent 
that by examination and induſtry the author may be 
found out and puniſhed. 5 Co. 125. 

It ſeems to be a matter of doubt, whether the ſending 
an abuſive letter, filled with oking language to an- 
other, will bear an action as for a libel, becaule here is 
no publication; but it ſeems to be clearly agreed, that 
the ſending ſuch letter, without other publication, is an 
offence of a publick nature, and puni as ſuch, in- 
aſmuch as it tends to create ill blood, and cauſes a diſ- 
turbance of the pulick peace; and if the bare making 
of a libel be an offence, whether it be publiſked or not, 
as it ſeemeth to be holden, ſurely the ſending of it to 
the party reflected on muſt be a much greater offence. 4. 
tuft. 180 3 Inſt. 174. Heb. 62, 215. 12 C. 34. 
Poph. 136. Rahm. 201: 1 Lev. 139. 1 Keb. 931. 
1 M. 58. Skin. 123-4. | 


And on this foundation the court of King's Bench 


granted an information againſt a x for ſending an 


abuſive letter to Mr. Bernardiſton, therein calling him | 


raſcal and fool; although he ſwore that he wrote this to 
the party himlelf, and never made it publick, being only 
a piece of private reſentment ; but the court held, that 
this method provoked perſons to duelling, that the wri- 
ting and ſending was a good publication, and that the in- 
tent of the party ſhall not be explained by himſelf. 3 

Bac. Abr. 497. The King v. Pillborough. Mich. 5 Ges. 
2. B. R. 

If one deliver a paper full of reſlections on any perſon in 
nature of a petition to a committee of parliament, to any 
other perſons except the members of parliament, he may 
be puniſhed as the publiſher of a libel, in reſpect of ſuch 


diſperſing thereof among thoſe who have nothing to do | 
with it. 1 Sand. 133. 1 Lev. 240. 1 Sid. 414. 1 


Keb. 832. 

But it hath been held, that the bare printing of a pe- 
tition to a committee of parliament (which would be a 
libel againſt the party complained of, if it were made for 
any other purpoſe than as a complaint in a courſe of juſ- 
tice,) and delivering copies thereof to the members of 
the committee, ſhall not be looked upon as the publica- 
tion of a libel, inaſmuch as it is juſtified by the order 
and courſe of proceedings in parliament, whereof the 
King's court will take judical notice. 1 Hauk. P. C. 
196. and the authorities ſupra. | 

There can be no doubt but that a perſon who writes 
or publiſhes a libel is ſubject to the action of the party 
injured, in which damages ſhall be recovered ; that 
being convicted on an indictment or information, ſhall 
pay fuch fine, and alſo ſuffer ſuch corporal puniſhment 


of the offenders. 
Hil. 2 Geo. 2. ſo ruled on evidence at Guildhall, per Ray- | 


by the lord to his domeſticks. 


—— 


. 
as to the court in diſcretion ſeem proper, according 
to the heinouſneſs of the crime, and the circuntſtances 
: Cro. Car. 175. | 
er more learning on this ſubject, fee 3 Bac. Abr. 
and 15 Vin. Abr. tit. Libel, 2 2 2 of 1. _ 
and Digeſt of the Laws concerning Libcls, Sc. 
LIBERA, A very or delivery ot ſo much graſs or corn 
to a cuſto tenant, who cuts down or prepares the 
ſaid graſs or corn, and receives ſome part or ſmall por- 
tion of it as a reward or gratuity. Cowell, «dit. 1727. 
LIBERA BATELLA, A free he Cowell, edit. 1727. 
LIBERA CHASEA HABENDA, Is a writ judicial, 
granted to a man for a free chaſe belonging to his manor, 


after he has by a jury proved it to belong to him. Cowell, 
| edit. 1727. Regiſter of Writs judicial, fal. 26 & 37. 


LIBERA PISCARIA, A free fiſhery, which being 
granted to one, he hath a property in the fiſh, Fc. 2 
Salk. 637. 

LIBER TAURUS, A free bull. Co:vell, edit. 17527. 

LIBERA WARA See WARA. 

LIBERATE, Is a writ iſſuing out of the Chancery, to 
the Treaſurer, Chamberlain, or Barons of the Exche- 
quer, or Clerk of the Flanaper, &c. tor the payment of 
any anual penſion, or other ſums granted under the Great 
ſeal. See Broke, tit. Tuyle Exchequer, num. 4. Reg. 
Orig. fal. 193. or ſometimes to the ſheriff, c. Nat. 
Brev. fel. 132. for the delivery of any lands or goods 
taken upon forfeits ©: recogniz.unce, ice C9. lib. 4. fol. 
64, 66, 67. Fulkuod's caje. It lice io to a gaoler tor 
the delivery of a prifoner, tha! hach put in bail for his 
1 Lamb. Eirenarch. I z. cap. 2. 

IBERATIO, Whatever money, meat, drink or 
clothes, is yearly, or at any iet times in the year, given 
Coe eil, edit. 1727. 
LIBER TAS FECCLESIAST IC. *. This 18 4 mo} fr E 


| quent phraſe in our old writers, to ſignify church liber= 


ty, or eccleſiaſtical immunities: The right of inv-fiture 


| extorted from our Kings by force of papal power, was at 


firſt the only thing challenged by the clergy, as their /;- 
bertas ecclefraſtica: But by under __ princes and 
prevailing factions, under the title of church liberty, they 
contended for a freedom of their perſons and pollefſions 
from all ſecular power and juriſdiction, as appears by 
the canons and decrees of the council held by Boniface, 
Archbiſhop of Canterbury, at Merten, A. D. 1258. 
and at Lindon, A. D. 1260, Sc. Cowell, edit. 1727. 
LIBER'FATE FROBANDA, Is a writ that lay for 
ſuch as were challenged for ſlaves, and offered to prove 
themſelves free, directed to the ſheriff, that he take ſecu- 
rity of them tor the proving ct their freedom before the 
juſtices of aſſiſe, and provide that in the mean time they 
be quiet from the vexation ot thole that challenge them. 
F. N. B. fol. 77. Villenage, and the appendixes thereof, 
viz. infranchiſement, Sc. Writs De native habende, 


Libertate probanda, Ec. were of old great titles in the 


EA. 3. fl. 5. cap. 4. and 42 Ed. 3. cap. 3. 


books, but now antiquatcd. Sce NATIVO HABEN DO. 
_ LIBERTATIBUS ALLOCANDIS, Is a writ that 
lies for a citizen, or burgeſs of any city or borough, that 
contrary to the /ibertics of the city or town whereof he is 
impleaded before the King's juſtices, or juſtices errant, ot 
juſtices of the foreſt, &c. to have his privilege allowed. 
Reg. Orig. fal. 262. F. N. B, fol. 29. 

LIBERTATIBUS EXIGENDIS IN ITINERE, Is 
a writ whereby the King willeth the juſtices in eyre to 
admit of an attorney, for the detence of another man's 
liberty before them. Reg. Orig. fol. 19 


* 


F 9. | 
LIBERTIES AND RIGHTS. Magna Charta, g Hen. 
| 3- cap. 9. The city of London ſhall have all her ancient li- 


berties and cuſtoms; and all other cities, boroughs and 
towns, and the barons of the five ports, and all ports, 


' ſhall have all their liberties and free cuſtoms, 


Magna Charta, 9 Fen. 3. cap. 29. No freeman ſhall 
be taken or impriſoned, or diſſeited of his freehold, or of 
his liberties or free cuſtoms, or be outlawed, baniſhed or 
otherwiſe deſtroyed ; nor ſhall the King paſs or ſend upon 
him, but by the lawful judgment ot his peers, or by the 
law of the land. The King ſhall ſell to none, or deny 
or delay to none, right or juſtice. See afterwards 25 


Stat. 


3 
Stat. Marleb. $2 Hen. 3. cap. 22. None may diſtrain 
his freeholders to anſwer for their freehold, or of any 
thing thereunto appertaining, nor make them ſwear a- 
gainſt their will, without the King's command. | 
Stat. Confirm. Chart. 25 Ed. 1. cap. 2. It any judg- 


ment be given contrary to the great charters, it ſhall be 


undone and holden for nought. | 
Stat. Confirm. Chart. 25 Ed. 1. cap. 3. The ſame 
charters ſhall be ſent under ſea] to cathedral churches, 


and ſhall be read before the = two times by the year. | 


Stat. Confirm. Chart. 25 
and biſhops ſhall | 
againſt thoſe that by word, deed or counſel, do contrary 
to the ſaid charters, or that in any point break them; and 
the ſaid curſes ſhall be twice a year denounced ; and if the 

lates be remiſs in the denunciation of the ſentences, 
the archbiſhops of Canterbury and York ſhall compel them 
tothe execution of their duties. SeeExcomMMuUNicATION. 

Stat. Confirm. Chart. 4 Fo 1. cap. 5. The aids and 
taſks which the people en of their own good- 
will ſhall not be drawn into 

Stat. Co 
ſhall not take ſuch aids or taſks but by the common aſſent 


1. cap. 4. All archbiſhops 


of the realm, and for the common profit thereof, ſaving | 


flat. 3. cap. 1. The | wi 


Artic. ſuper Chart. 28 Ed. 1. 

charter of liberties, and the charter of the foreſt; 
Ell be delivered to every ſheriff to be read four times 
in the year before the people in full county, viz. the next 


county after the feaſt of St. Michael, and the next after | 
that all loyal ſubj 


Chriſtmas, and at the next afier Eaſter, and the next 
after the feaſt of St. Fobn ; and there ſhall be choſen in 
every ſhire-court by the commonalty three ſubſtantial 
men, knights — — 22 —— and 
f the King's letters patent, to hear and deter- 
* any other writ but their commiſſion), 
ſuch plaints as ſhall be made upon thoſe that offend againſt 
any point in the charters, and to hear the plaints from 
day to day without. the delays allowed by the Common 
law ; and the ſame knights ſhall have power to puniſh all 
ſuch as ſhall be attainted of any treſpaſs done contrary to 
the charters (where no femedy was by the Common law), 
by impri or. by ranſom or amercement ; never- 
theleſs the knights not hold plea where there hath 
been vided after the courſe of the Common 
law by writ, nor ſhall any prejudice be done to the 
Common law, nor to the charters aforeſaid ; and if all 
three cannot attend to do their office, two of them ſhall 
do it; and the King's ſheriffs and bailiffs ſhall be atten- 
dant to do the commandments of the faid juſtices. 

Stat. de Tallag. non concedend. 34 Ed. 1. flat. 4 cap. 1. 
No tallage or aid ſhall be taken without the aſſent of 


archbiſhops, biſhops, earls, barons, knights, burgeſſes | 


and other freemen of the land. | 

Stat. 34 Ed. 1. flat. 4. cap. 4. Clerks and 
ſhall have their laws, liberties and free cuſtoms, as they 
have uſed to have the fame at any time when they had 
them beſt ; and if any ſtatutes have been made, or any 
cuſtoms brought in, contrary to them, ſuch ſtatutes and 
cuſtoms ſhall be void. | 

Stat. 34 Ed. 1. flat. 4. cap. 6. All archbiſhops and 
biſhops for ever ſhall read this charter in their cathedral 
churches twice in the year, and in their pariſh churches 
ſhall openly denounce accurſed all thoſe that willi 
procure to be done any thing contrary to this charter. 

Stat. 1 Ed. 3. flat. 2. cap. 9. Cities, boroughs and 
franchiſed towns, ſhall enjoy theic franchiſes, cuſtoms 
and uſages. 

Stat. 2 Ed. 3. cap. 8. It ſhall not be commanded by 
the Great ſeal or the Little ſeal, to diſturb or delay 
common right; and tho? ſuch commandments come, the 
juſtices ſhall not ceaſe to do right. 

Stat. 5 Ed. 3. cap. 9. No man ſhall be attached by 
any accuſation, nor forejudged of life or limb, nor ſhall 
his lands or goods be ſeiſed into the King's hands, againſt 
the great charter and the law of the land. | 

Stat. 14 Ed. 3. flat: 1. cap. 1. Holy church ſhall have 
her liberttes in quietneſs; and the city of London, and all 
other cities and boroughs, ſhall have all their franchiſes 

Vor. II. No. 102. 


e ſentence of excommunication | 


none. 


rm. Chart. 25 Ed. 1. cap. 6. The King | 


cap. 1. The ſubſidy given to 
in example, nor ſhall the pre- 
barons and commons, citizens, burgeſſes and 


de 
Stat. 28 E4. z. cap. No man ſhall be ut out of 
land, nor taken, nor — nor . put 
to death, without being brought in to anſwer by due pro- 


proceſs, or writ original, according 
And if any thing 


law of the land. 


» AC, 
cording good 
gnet or 
prejudice of the realm or 


y 


privy ſeal ſhall not be ſent in 
diſturbance of the law. 


3 
* 


any himſelf grieved contrary to this ordinance, 
he ſhall ſue to the Chancellor; who thall give me 

Stat. 16 Ric. 2. cap. 2. If any lord or other the King's 
ſubje& do to the ſtatute 15 Richard 2. cap. 12. 
he ſhall incur the pain of 200. to the King. , 
Stat. 2 Hen. 4. cap. 1. Holy church ſhall have her 
rights and liberties; and all the Lords Spiritual and Tem- 
wp and all cities, boroughs and towns enfranchiſed, 


joy their liberties which they have duly uſed ; and 
all the lieges may in ſafe protection of the King, go and 
come to his courts; and full juſtice and right ſhall be 
done, as well to the poor as the rich, in the faid courts. 
Petition of Right, 3 Car. 1. ſef?. 10. No man ſhall be 
compelled to yield any gift, loan, benevolence, tax or 
ſuch like charge, without common conſent by act of par- 
liament; and none ſhall be called to make anſwer, or 
take oath, or to give attendance, or be confined, or 
otherwiſe diſquieted concerning the ſame, or for refuſal 
thereof, and no freeman ſhall be impriſoned or detained, 
without cauſe ſhewn, to which he may make anſwer ac- 
cording to law ; and the people ſhall not be burthened, 
to ſuffer ſoldiers and mariners ta ſojourn in their houſes 
againſt their wills; and no commiſſions ſhall iſſue, to 
within the land according to martial law. _. 

Sect. 11. The late proceedings in the premiſſes ſhall 
not be drawn into conſequence ; and all the King's offi- 
cets ſhall ſerve him according to the laws of the realm, 
as they tender the honour of his Majeſty, and the proſ- 
perity of the Kingdom. i 
Stat. 16 Car. 1. cap. 10. ſect. 3. The court called the 
Star- Chamber ſhall be diſſolved, and neither the Lord 
Chancellor, Lord Treaſurer, Keeper of the Privy ſeal, 
of Preſident of the Council, nor any Biſhop, Temporal 
Lord, Privy Counſellor or Judge, ſhall have power to 
hear or determine any matter in the court called the 
 Star-Chamber, or to do any judicial or miniſterial act in 
the ſaid court; and all acts of parliament, by which any 


juriſdiction is given to the court called the Star-Chamber, 
ſhall, for ſo much, be repealed. | 
5D Seck. 


con uſed in the court beſore 
marches of Wales, and 

Preſident and council in the 
alſo in the court of the dutchy 0 
of Excbequer of the county 
chamberlain and 


and council in the 


Weſtminſter ; 
ery ſhall be had, 
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of this realm, did upon the 13th of February 1688. pre 
ſent unto their Majeities, then Prince and Princeis of 
Orange, a declaration, containing that, 

The faid Lords ſpiritual and temporal and commons, 
being aſſembled in a full and free repreſentative of this 
nation, for the vindicating their ancient rights and liber- 
ties, declare, | 

That the pretended power of diſpenſing of laws, or 
the execution of laws, by regal authority, without con- 
ſent of parliament, is illegal ; 

That the pretended power of ſuſpending with Jaws or 
the execution of laws, by regal authority, as it hath 
been aſſumed and exerciſed of late, is illegal ; 

That the commiſſion for erecting the late court of 
commiſſioners for eccleſiaſtical cauſes, and all other com- 
nicious ; 

That | for or to the uſe of the crown, by 
4 prerogative, without grant of parliament, 

longer time, or in other inanner than the ſame is or 
ſhall be granted, is illegal; 
That it is the right of the ſubjects to petition the 
King, and all commitments and proſecutions for ſuch 
petitioning are illegal ; | | 

That the raiſing or keeping a ſtanding army within 
the kingdom in time of peace, unleſs it be with conſent 
of | ey is againſt law ; 

t the ſubjects which are proteſtants may have arms 
for their defence ſuitable to their conditions, and as al- 
lowed by law ; 

That election of members of parliament ought to be 


and ; 
— Afar govern 


nopen Tourt, ſhall without delay, 
have a babeas corpus d ! 
theriffs, gaoler, miniſter, officer or other perſon, in 
y the party ſhall be, and the ſheriffs or other per- 
upon due notice given, 
procureth ſuch writ, and 


*FELY 


£ 
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Stat. 1 Will. & Mar. ft 
the Lords ſpiri 


— hereafter 
example; 

. nd ſingular the rights and liberties aſſer- 
ted and claimed in the ſaid declaration are the true, an- 
people of 


Se. 12. No diſpenſation by non obſtante of any ſtatute 

| ſhall be allowed, except a diſpenſation be allowed of in 

| ſuch ſtatute; and except in ſuch cates as ſhall be ſpeci- 
ally provided for during this ſeſſion of parliament. 

Sec. 13. No charter granted before the 23d of Oæaber 
1689. ſhall be invalidated by this act, but thall remain 
of the ſame force as if this act had never been made. 

Stat. 12. F. 13 Will. 3. cap. 2. ſe. 3. Whereas it is 
neceſſary that further proviſion be made for ſecuring or 
religion, laws and liberties, after the death of his Maj 
and the Princeſs Anne of Denmark, and in default of iflue 
of the body of the ſaid Princeſs, and of his Majefty re- 
ſpeCtively ; it is enacted, 

That whoſoever ſhall hereafter come to the poſſeſſiun 
of this crown, ſhall join in communion with the church 
of England, as by law eſtabliſhed. | 

That in caſe the crown and imperial dignity of this 
realm ſhall hereafter come to any perſon, not being a na- 
tive of this kingdom of England, this nation be not 

obliged, 


1 1 


172 
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or receives a 


ſerving as a member of the houſe of com- 


F 
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x 


$22. 4. Whereas the laws of England are the birth- 
icht of the 


» and all the Kings and 


2 Lill. Ar. 109. 3 5 
LIBLACUM. The manner of bewitching any one, 
or ſometimes tis taken for a barbarous ſacrifice. 
Atbelſlan. 6. Cowell, edit. 1727. £7 Ma 
BRA tr ge ya g by NUMERUM: 
A. phraſe which often occurs in the Domeſday-Regifler, 
— ſome other memorials of that and the — 
Aileſbury in Bucii ire, the King's manor. -In totis 
vulentiis reddit Ivi libr. arſas & penſatus, &f de thelonio x 
libr. ad numerum, i. e. in the whole value it pays fifty-ſix 
pounds burnt and weighed ; and for toll ten by 
tale. For they ſometimes took their money ad numerum 
by tale in the current coin upon content : But ſometimes 
they rejected the common coin by tale, and would melt 
it down to take it by weight when purified from the 
droſs and too great allay ; for which purpoſe they had in 
thoſe times always a fire ready in the Exchequer to burn 
the money, and then weigh it. Cowell, edit. 1727. 
LIBRA PENSA, A pound of money in-weight ; for it 
was uſual in former days, not only to tell the money, 
but to weigh it; for ſeveral cities, biſhops and noble- 
men had their mints, and coined money, and often v 
bad, and therefore though the- pound conſiſted of 20s. 
they weighed it. Thus in Domeſday we read, Reddit 
nunc 30 libras arſas & penſatas. Gale: Hiſt. of Brit. 
761 | 


Ws | . e , 

LIBRARIES. Cottan library ſettled in the family for 
the uſe of the public, 12 & 13 Will. 3.c.5, Veſted in 
the crown, 5 Ann. c. 30. Directibns for the preſerva- 


” * 
* 


M libraries, 7 Ann. c. 14. Eſtabliſhment 
c. 16. f. 3. ; 33 ; ** Ap 

LIBRATA TERRZ, Contains four oxgangs, and 
every Oxgang 13 acres. Skene, verb. Bovata terre. With 


us it is fo much land as is worth 20 7. for i Henry 
raed dun any wy wy ir 3 


9 f and farthings, the 
in the diviſion of lands; 


Selman is of another opinion, who an 
acre to a mark in money; and as in one — 
pence, ſo in the other there are one 
perches, which they divide into balfs 
an acre contains three hundred 


edit. 1727. SN 
| CE. See Aurnonrrr, GraxT, and 15 Vin. 
Abr. tit Licence. 1 RN 7 = 


he may not ariſe out of his bed, or at leaſt. go out 
chamber, until he have been viewed by knights thereto 
appointed, and have a day aſſigned him to appear: And 
the reaſon of this is, that it may appear 
himſelf to be eſſoĩned deceitfully 


F 


ep:ft, 294. See Cone D' Ernx. 
See Akznouszs, Brandy, Fors- 
Hawrzrs, Lecturer, Marriacs, 
| Sr Aus. 6: 7" > ; ; i : 
LICENTIA CONCORDANDl. See Kid's $1tvir, 
LICENTIA SURGENDI, Is the writ w the 
tenant efſoined de malo lecti, obtained liberty to rife. 

LICENTIA TRANSFRETANDI, Is a writ or war- 
rant directed to the keepers of the port of Dover, &c. 
willing them to let ſome paſs quietly beyond fea, who 
have formerly obtained the King's licence thereunto. 
Me DRE 193. 8 6 
i F LAW, Is a proverbial ſpeech, intending 
as much as to hang men firſt, and judge them afterwards. 
Cowell, edit. 1727. | 


$TALLING, 


ö 
N 


9 Joany, 
Liege lord is 
| in com- 
. 4- num. 3. Liege 
to dis bege lod Shene 
| de verbo ſignif. verb. Ligeantia, ſaith, that it is derived 
from the Italian word liga, a bond or obligation; in whom 
read more of this matter. See $8 H. 6. cap. 10. 14 H. 8. 
cap. 2. 3 "=o | 
His and L. IEGE- PEOPLE, (Ligati,) The 
——— anciently ſo called, becauſe owe and 
are to pay allegiance to him. Stat. 8 Hen. 6. cap. 10. 
14 Hen. 8. cap. 2. and divers other ſtatutes. Yet an- 
ciently privare had their lieger. Cowell, edit. 1725. 
LIEN, (Fr.) Is a word uſed in the law of two ſighi- 
 fications: perſonal lien, ſuch as a bond, covenant or 
contract; and real lien, a judgment, ſtatute, recogni- 
zance, which oblige and aſſect the land. Terms de ley. 
See 15 Vin. Abr. 96—99. 

U, In ſtead or in place of another thing. Lit. Di. 
| And when one thing doth come in the place of another, 
it 


E 1 
e as in caſe of 
an exchange, &c. 2 Shep. 359. . 

LIEU CONUS, In law proceedings, ſignifies a caſtle, 
manor, or other notorious place, well known and ge- 
—_— taken notice of by thoſe that dwell about it. 
2 Li 


Sr. 641. A venire facins, for a jury to appear, 
" as ds es Bn conus ; po oy 4 or recovery ot lands 
in a 


execution of ſuch fine, the vill or pariſh muſt be named. 

2 Cro. 574. 2 Mod. Rep. 48, 49. See 13 Vin. Abr. 

252, 283. 18 Vin. Abr. 206. | 
LIEUTENANT, (Locum tenensz) Is compounded 


d of 
lieu, locus & tenere, and ſignifies him that occupieth the 
King's or any other perſon's or repreſenteth his 
„as the Lieutenant of Ireland, 4 Hen. 4. 6. So alſo 
it is uſed 2 U 3 Ed. 6. cap. 2. whence that officer ſeems 
to take his beginning. Cowell, edit. 1727. 
LIEUTENANT OF THE TOWER, Seems to have 
been an officer under the conſtable: Cowell, edit. 1727. 
LEIRWTT, (Mule adulteriorum. Fleta, lib. 1. cap. 
7.) Is uſed for a liberty, whereby a lord challengeth the 
penalty of one that lieth unlawfully with his bond-we- 
man. Cowell, _ > : of foul with body | 
| LE. 2 fend lope 


protection of the law. 
ba duciag kie, is 
be to bold during 


If a man 


Weds Inft. rt. pe 
determinable by & civil death; but if it 


natural life, it will be otherwiſe. 2 Rep. 48. 


Sect. 3. In any ſuch action wherein the life or death of 
any ſuch perſon ſhall come in queſtion between the rever- 
ſioner and the in it ſhall be lawful for 
reverſioner to take exception 


the real eſtate — 


depend Aga 
proof in any action to be brought for recover 
made appear to have been living, the ma 
enjoy the lands in his former eſtate ſo long 
ſon ſhall be living, and alſo ſhall recover 
the profits of the lands, with intereſt for the 


"Da [ea Any eſtate 

. 2. cap. 3. fect. 12. £ fur autre 
vie ſhall be devifable by will in writing, ſigned by the 
party, or by ſome other perſon in his preſence and by his 
expreſs directions, ſubſcribed in the preſence of the de- 
three witneſſes; and if no ſuch deviſe be made, 
in the hands of the heir, if 


deſcent ; 
„ it ſhall go to the executors, and be aſſets in their 


Stat. 6 Arn. cap. 18. ſe. 1. Any perſon who ſhall 
82 58 reverſion 
or ex cy, in any eſtate after the death of any perſon 
within age, married woman or any other perſon, upon 
affidavit made in Chancery by the perſons claiming ſuch 
eſtate, of his title, and that he hath cauſe to believe that 
ſuch minor, married woman or other perſon, is dead, 
and that the death is concealed, may once a year move 
the Lord Chancellor to order ſuch guardian, truſtee, huſ- 
band or GH ſuſpected to conceal ſuch perſon, 

produce ch perſons (not exceeding two) as ſhall 


: 


lieu conus, is good but it is ſaid in a ſci. fa. to have 


of the jurors, | any 
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guardian or other ſhall negle& to ſuch in- 
fant, &c. on whole life ſuch eſtate doth depend according 
to the directions of the order, the court of Chancery iz 
required to order ſuch guardian, &c. to produce ſuch 
minor, c. in court, or commiſſioners as the court 
ſhall n commiſſionets ſhall be nomi- 
nated he party proſecuting; and in caſe ſuch A 
dian, 8. ſhall — to produce ſuch infant, &:. in 
court or before ſuch commiſſioners, whereof return ſhall 
be made by ſuch commiſſioners, and that return filed in 
the Petty-bag-office, the ſaid minor, Ec. fo concealed 
ſhall be taken to be dead, and it ſhall be lawful for any 
| perſon claiming title after the death of ſuch infant, &&c. 
to enter upon ſuch lands as if ſuch infant, &c. were 


Sed. 2. If it ſhall appear to the court by affidavit, that 
ſuch minor, Ec. for whoſe life ſuch eſtate is holden, is at 
e 
the part — s to ſend over the perſons 
yd. oe by the ſaid order to view ſuch — 2 
in caſe ſuch guardian, c. ſhall to produce to 
ſuch perſons a perſonal view of ſuch infant, &c. ſuch 

| are required to make return of ſuch neglect, 
which return ſhall be filed in the Petty-bag, and there- 
upon ſuch minor, c. ſhall be taken to be dead. 

Sea. 3. If it ſhall afterwards appear upon proof in 
any action that ſuch infant, &c. were alive at the time 
of ſuch order made, it ſhall be lawful for ſuch infant, 
&c. or other perſon having any eſtate determinable upon 
ſuch lifes to re-enter upon the faid lands, and maintain 
any action againſt thoſe who received the profits, or their 
executors of adminiſtrators, and therein to recover da- 
mages for the profits received. 

Sed. 4. If any ſuch guardian, &c. having any eſtate 
determinable upon the life of any other perſon, ſhall to 
the ſatisfaction of the court make appear, that they have 
uſed their utmoſt endeavours to procure ſuch infant, c. 
— — . tic ke; 
and that they cannot procure ſuch infant, Qc. to appear, 
and that ſuch infant, &c. were living at the time of 
ſuch return made and filed ; it ſhall be lawful for ſuch 


5 


life, who after the determination of ſuch parti- 
22 without the expreſs conſent of — 
are next intitled the determination of ſuch parti 
cular eftates, ſhalt hold over and continue in poſſeſſion of 
any lands, ſhall be adjudged treſpaſſers; every per- 
ſon, his executors and adminiſtrators, who ſhall be in- 
titled to ſuch lands upon the determination of ſuch par- 
ticular eſtates, ſhall recover in againſt every 
perſon ſo holding over, and againſt his executors or ad- 
miniſtrators, the value of the profits received during ſuch 
wrongful poſſeſſion. | 

Stat. 14 Geo. 2. c. 20. ſect. g. Eſtates pur autre vie, 
in caſe there be no ſpecial eccupant thereof, of which 
no deviſe ſhall have been made according to 29 Car. 2. 
c. 3. or ſo much thereof as ſhall not have been fo de- 
riſes, ſhall be diſtributed in the ſame manner as the per- 
ſonal eſtate of the teſtator or inteftate. 

LIFE-RENT, Is a rent or exhibition, which a man 
receives either for term of life, or for ſuſtentation of life. 
Nota quod eſchaeta terrarum felinis poſt annum & diem, 
7 vix. fs lif e-rent,) ipſo vi vente computatur inter bona mo- 
bilia. Skengus ad quon. Attach. cap. 18 ver. 5. 

LIGEANCE, (Ligeantia, ) Is a true and faithful obe- 
dience of the ſubject to his ſovereign ; ſometimes it ſig- 
nifies the dominions or territory of the liege lord, as 25 
Ed. 3. flat. 2. children born out of the /igeance ot the 


King; alſo the fame with Ligeancy. See Co. on Litt. 
fol. 129. and 7 Rep. Calvin's caſe. | | 
4 — ( —— ) Is — in the Grand 
or mandy, cap. 13. Ligeantia eff, ex 9 
Domino tenentur vaſſalli ſui ache omnes rare. gee — 
peſſunt & vivere, pruprii corporis præbere confilii & auxilii 
juvamentum, & ei ſe in omnibus innacuis exhibere, nec ei 
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adverſantium partem in aliquo cenſevere, Fe. This is 
— called Legictas. Caſſan. de Conſuetud. Burgund. 
pag. 420, 421. This word is often uſed in our ſtatutes, 
as 14 Hen. 6. c. 2. | 
derived from the Ital. /iga, a league or bond; Vinculum 
arctius inter ſubditum & Regem utraſque invicem connettens 
bunc ad protection-m & juſlum regimen, illos ad tributa & 
debitam ſubiectienem; and is ſuch a duty or fealty, as no 
man may owe or bear to more than one lord; and there- 
fore it is moſt commonly uſed for that duty and alle- 
giance, which every good ſubject owes to his liege- lord 
the King. Cowell, edit. 1727. | | 
LIGHTER-MEN, (Mentioned in ſtat. 22 C23 Car. 
2. Act for cleanſing, &c. the ſtreets of London,) Are thoſe 
that carry away, by water, dung and rubbiſh in lighters, 
from the city of London. . EE 
LIGHT-HOUSE, For enabling the maſter, Ec. of 
Trinity-houſe to rebuild Eddyſtone light-houſe, 4 Ann. c. 20. 
$ Ain c. 17. For maintenance of the Skerries lights, 
3 Geo. 2. c. 36. See SHIPS. 5 | 
LIGHTS. Stopping lights of a houſe is a nuiſance ; 
but ſtopping a proſpect is not, being only matter of de- 
_ not of neceflity ; and a perſon may have either an 
e of nuiſance againſt the 
nuiſance, or he may ſtand on 
it. 9 Rep. 58. 1 =_ $6 If a man has a vacant piece 
of ground, and builds thereupon a houſe, with 
lights, which he ſells or lets to another; and after he 
builds upon ground contiguous, or lets the fame to ano- 
ther perſon, who builds thereupon to the nuiſance of the 
lights of the firſt houſe, the leſſee of the firſt houſe may 


tho? formerly they were to be „ of an ancient meſ- 
„ that is now altered. Mad. Ca. 116, 314. 
LIGHTS AND LAMPS, Houſholders in Middleſex 
and Surrey within the bills of mortality, at what times to 
ſet out lamps, 2 V. M. . 2. c.$. ſe. 15. None but 
| Britiſh oil to be uſed for lamps in dwelling-houſes, under 
penalty of 40s. 8 Ann. c. g. ſect. 18. | 
LIGNAGIUM, The right which one hath to cut 
fuel in the woods : Sometimes *tis taken for that tribute 
or payment which 1s due for cutting wood. 
GNUM VIT#, Where exempt from duties, 1 

Geo. 2. ft. c. 2. 17. ſect. 2. 5. 

LIGNAMINA, Timber fit for building. Du Freſne. 

LIME AND LEMON JUICE, To what duties li- 
able, 4 Will & M. c. 5. J. 2. 
ILIGULA, A copy, exemplification, or tranſcript of 
a court- roll or deed. Cowell, edit. 1727. 

LIGURTTOR, A flatterer. Liguritores, mendaces, 
rapaces, Dei gruvamen habeant. Leg. Canut. 29. Mr. 
Somner is of opinion that it ſigniſics a glutton, from the 
Saxon liccera, guloſus. Cowell, edit. 1727. 

LIMITATION, {Limitatio,) Is a certain time pre- 
ſcribed by ſtatute, within which an action muſt be brought; 
and time of limitation is two-fold ; firſt, in writs, by 
divers acts of parliament ; ſecondly, to make a title to 
any inheritance, and that is by the Common law. Co. 
Lit. 114, 115. | 

It ſeems, That by the Common law there was no ſtated 


or fixed time as to the bringing of a tions; for tho? it be | 


faid by Braden, that Omnes actianes in mundo infra certa 

ra limitutianem habent ; yet my Lord Coke ſays, that 
the limitation of actions was by force of divers acts of 
parliament ; alſo, ſays he, this general poſition of Brac- 
ton's admitted of ſeveral exceptions. Bra#?. lib. 2. fel. 
228. 2 Inft. 95. Co. Lit. 115. 4 Co. 10, II. 

But we find that by the ancient law there was a 
ſtated time for the heir of the tenant to claim after the 
death of his anceſtor, or elſe he loſt his land, according 
to the feudal text, Præterea ſi quis infeudatus major qua- 
tuordecim annis ſua incuria, vel negligentia per ann. & 
diem fleterit, quod fendi inveſlituram a proprio domino non 


peterit, tranſuclo boc ſpatio, feudum amittat S ad domi- | 


num redeat. Spelm. Gloſſ. 32. 


The fixing upon this period of a year and a day, upon | 
ſeveral other occaſions, {ſeems to h e been deduced from 


this ancient rule, and on this occaſion was pitched upon, 
decauſe the ſervices appointed ſeem to be annually com- 
Vor. I. Nd. 103. 


and ſeveral others. It ſeems to be | 


— — 


— 


— 
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| puted ; and therefore the feud was ordered wo be taken up 
within ſuch time as ſuch annual ſervices became due, or 
elſe it was loſt and returned to the lord; and the fame 
| time that was appointed to the tenant to claim from the 
lord, was alſo appointed to make his claim upon any diſ- 
ſeiſor; and if no ſuch claim was made, the diſſcifor; 
dying ſeiſed, caſt the right of poſſeſſion upon the heir; 
and this was to keep the fame uniformity in point of 
time thro? the law, 2s alfo that the lord might be at a 


| certainty whom he might take for his tenant, and admit 


upon every deſcent ; and ſince the heir of the tenant an- 
ciently loft the whole land, in cafe he did not take it 
up within time, it was fit the tenant ſhould loſe the 
right and poſſeſſion, in cafe he did not claim within the 
fame time upon the diſſeiſor, that the heir of diffciſor 
might be in peace, in cafe the perſon that had right did 
not make his claim upon him, and that from thenceforth 
the lord might reccive him into his feud ; and as upon 
the ancient plan of feudal conſtitution, if the heir did 
not take up the feud within a year and a day, a deſertion 
and dereliction was prefuined ; fo alſo if the diſſeiſee did 
not claim within the fame time, the right of poſleſſion 


was relinquiſh'd. Spelm. Claſſ. ant. & dies 32, 33. 

pas erecting any ſuch | 
is own ground and abate | fixed upon, within which the titles upon which men de- 

ſigned to be relieved muſt have accrued ; thus in the time 


Before the 32 Hen. 8. certain remarkable periods were 


+ 


Hen. Fan! the ſtatute of Merten, cap. 8. at which 
time the limitation in a writ of right was tro:n the time 


of King Henry 1. by that ſtatute it is reduced to the 


time of King Henry 2. and for aſſiſes of mart M ancrſlor 


they were thereby reduced from the laſt return of King 
have an action of the cale againſt ſuch builder, &c. and | 


 aſſiſes of novel diſſeiſin, a prima transfretatione Regis in 
| Normanniam, which was 5 Heu. 3. — —— 


Jobn out of Ireland, which was 12 Jobannis; and for 


had been poſt u/timum redditum Henrici 3. de Britannia; 
and this limitation was alſo afterwards by the ſtatutes 
We:fim. 1. cap. 39. and Weſtm. 2. cap. 46. reduced to a 
| narrower compais, the writ of right being limited to the 


| firſt coronation of Rich. r. But for theſe ancient limi- 


tations ſee Co. Lit. 14.6. 15.4. 2 Inſt. 94, 05. 2 Rull. 
| Air. 111. Hale's Hiſt. of the Low 122. 2 Leb. 45. 


5 Of the limitation of real aclions pur ſuant to the flat. 
32 Hen. 8. and 21 Jac. 1. . 

2. Of the limitation 
nal flatutes. 


3. Of the limitation of time in regard to perſonal ations, 
viz. actions of afſault und battery, aficns of ſlander, and 
 aflions ariſing upon contract and treſhaſs ; and whether a 
truſt or equitable demand be cuitbin the ſtatute. 


a <ubat time the right of action ſball be ſaid to have 
| accrued, before which the ſtatute can be na bur; and what 
court are bound by the ſtatute. 


5. Of the exceptions in the ſlatute 21 Jac. 1. c. 16. 
and what will ſave a bar thereof. Jac. 


6. Of the m of pleading and taking adv: | 
ANCE a Ie” he Ry 


of time in regard to actions on pe- 


1. Of the limitation of real aflions purſuant 19 the ſlut. 
— and 21 Jac. 1. # ; 15 

| The limitations above mentioned being, as bas been 
remarked, ſet periods, in procets of time. of neceſſity 
grew too large, whereby my Lord Cake obſerves, many 
ſuits, troubles and inconveniencies did ariſe; and there- 
fore a more direct and commodious courſe was taken. 
which was to endure for ever, and calculated fo as to 
impoſe diligence and vigilancy in him that was to bring 
his action, to that by one conſtant law certain limitations 
might ſerve both for the time preſent and for all times to 
come. 2 Inſt. 95. 

And this was effected by 32 Hen. 8. cap. 2. by which 
it is enacted, I hat no perſon ſhall from thencetorth 
ſue, have or maintain any writ of right, or make any 
preſcription, title or claim to or for any manors, lands, 


tenements, rents, annuities, commons, penſions, por - 
tions, coredirs, or other hereditaments, of the poſſe ſſion 
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bf his or their anceſtor or predeceſſor, and declare and 


al y further ſeiſin or poſſeſſion of his anceſtor or 
— 2 1 but only of the ſeiſin or of his an- 
ceſtor or predeceſſor, which hath been, or now 1s, or 


ſhall be ſeiſed of the faid manors, lands, tenements, rents, 
annuities, commons, penſions, portions, corodies, or 
other hereditaments, within threeſcore next before 
the teſte of the ſame writ, or next betore the ſaid pre- 
ſcription, title or claim, ſo hereafter to be ſued, com- 
menced, ht, made or had. 2 

And it is further enacted by the ſaid ſtatute, par. 2. 
That no manner of hall ſue, have or maintain 
any aſſiſe of mort d , coſenage, ayle, writ of entry 
upon diſſeiſin, done to any of his anceſtors or predeceſſors, 
for any manors, lands, tenements or other hereditaments, 
of any further ſeiſin or poſſeſſion of his or their anceſtor 
or predeceſſor, but only of the ſeiſim or poſſeſſion of his 
or their anceſtor or predeceſſor, which was or hereafter 
manors, lands, tenements or 
other hereditaments, within fifty years next before the teſfe 


own ſeiſin or poſſeſſion therein, above thirty years next 
before the zeſte of the original of the ſame writ hereafter 
to be 3 


any avowry or 
ice, and allege 
the ſame 
next before the making of the 
faid avowry or cogniaance. | 


facias upon fines of any manors, lands, 
or other hereditaments, at any time hereafter 
taken within fifty years next 
ation fallen, and at no time 


IP. it it enacted, « 


F 


avowry, cognizance, preſcription, title or 
claim of or 28 rent, ſuit, ſervice ps or heredi- 
taments; and cannot prove that he or they, or his or 
their anceſtors or pre were in actual poſſeſſion or 
ſeiſin of and in the fame manors, lands, tenements, rents, 
ſuits, ſervices, annuities, commons, penſions, portions, 
cor̃odies or other hereditaments, at any time or times 
within the years before limited and appointed in this pre- 
| ſent act, and in manner and form as is aforeſaid, if the 
fame be traverſed or denied by the party, plaintiff, de- 
fendant or avowani, or by the party, tenant or defen- 
dant ; that then, and after ſuch trial therein had, all and 
ſuch perion and perſons, and their heirs, ſhall from 
thenceforth be utterly barred for ever of all and every 
the ſaid writs, actions, avowries, cognizances, preſerip- 
tion, title or claim hereafter to be ſued, had or made, of 
and for the ſame manors, lands, tenements, heredita- 
ments or other the premiſſes, or any part of the ſame, 
for the which the ſame action, writ, avowry, cogni- 
zance, preſcription, title or claim, hereafter be at 
time had, ſued or made. 
e; This ſtatute hath the uſual ſaving for infants, 
feme coverts, perſons in priſon and beyond ſea. 
In the conſtruction of this ſtatute it hath been holden, 
That in a formedon in reverter or remainder, or on 
ſcire facias, on a fine of ſuch nature, the demandant need 
not mention the ſtatute in order to make out his title, 
but the tenant, if he would take 222 of it, _ 
pleadit. Dyer 315. 6. pl. 101. So in any avowry fe 
rent. Meer of 102. 1 Rel. Rep. 50. | | 
It has been held, that this ſtatute being in reſtraint of 
the Common law, ought to be conſtrued ſtrictly; and 
that therefore it does extend to a don in deſcen- 
der, ceſſavit nor reſcous. 4 Co. 8. 1 And. 16. Lit. 
Rep. 342. | 


any of the faid actions or writs for | 


| 


| 


| 


| don in reverter, at 


| 


mand or payment in forty 


| 


| 


| 


: 
| 


. 


; 


| 
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deed indented, made a feoffment in fee to 
B. heirs, rendering 10. fer ann. to A. and his 
heirs, of which rent A. or his heirs, have not been 


If 4 
An 


ſeiſed within forty years, yet the heirs of A. may diſtrain, 
Sc. for the ſtatute muſt be intended in ſuch caſes only 
where before the ſtatute the avowant was obliged to allege 
a ſeiſin; and that was where the ſeiſin was ſo material, 
and of ſuch force, that though it was by incroachment, 
yet it could not be avoided in an avowry. 8 Co. 64. ö. 
Copper and Foſter adjudged. 1 Brownl. 169. S. C. 

To a bill in C} „to be relieved touching a rent- 
charje upon lands by a will, the defendant pleaded the 
ſtatute of limitations; and that there had been no de- 
this ſtatute concerns only cul rents between land- 
lord and tenant, and not any rent that commences by 
grant, whereof the commencement may be ſhewn. 2 
Vern. 235. Collins v. Goadall, _ | 

The ſtatute does not extend to the ſervices of 
homage and . for a man may live above the time 
3 


by common poſſibility may not _— or 
of 
in the war, Sc. Co. Lit. 


m6 2 Inſt. 95. 4 C. 10. Bevil's caſe. 8 Co. 65. 
21. | | 
in 


uncertain, and by ſuit of court or rent, or any other an- 
nual ſervice, the ſeiſin of the ſuit or rent, or any other 
annual ſervice, is a good ſeiſin of the homage, fealty or 
eſcuage, or other accidental ſervices, as wardſhip, heriot 
ſervice, or the like. — 4 C. 8. 3. Winch. 


the 1 Mar. cap. 5. it is enacted, That the 32 
8 not extend to any writ of right of 
advowſon, quare impedit, or aſſiſe of darrein preſent- 


nor jus patronatus, to writ of right of 
| 155 of 


or 
nor 
raviſhment of ward for the 
for the wardſhip of any caſtles, honours, 
lands, tenements or hereditaments holden by 
; but that ſuch 


ng | 
4 That all writs of 
in remainder, and forme- 
time hereafter to be ſued or 
brought of or for any manors, lands, tenements or here- 
ditaments, whereunto any perſon or perſons now hath or 
have any title, or cauſe to have or purſue any ſuch writ, 
ſhall be ſued and taken within twenty years next after 
the end of this preſent ſeſſion of parliament ; and after 
the ſaid twenty years expired, no perſon or perſons, or 
any of their heirs, ſhall have or maintain any ſuch writ 
of or for any of the faid manors, lands, tenements or 
hereditaments ; and that all writs of formedon in deſcen- 
der, formedon in remainder, formedon in reverter, of any 
manors, lands, tenements or other hereditaments what- 
ſoever, at any time hereafter to be ſued or brought by 
occaſion or means of any title, or cauſe hereafter hap- 
pening ſhall be ſued, and taken within twenty years 
next after the title and cauſe of action firſt de cended or 
fallen, and at no time after the ſaid twenty years ; and 
that no perſon or perſons that now hath any right of title 
of entry into any manors, lands, tenements or heredita- 
ments, now held from him or them, ſhall thereinto en- 
ter, but within twenty years next after the end of this 
preſent ſeſſion of parliament, or within twenty years 
next after any other title of entry accrued ; and that no 
perſon or perſons ſhall at any time hereafter make any 
entry into any lands, tenements or hereditaments, bur 
within twenty years next after his or their right or title, 
which ſhall hereafter firſt deſcend or accrue to the ſame ; 


and in default thereof ſuch perſons ſo not entering, and 


| 


| 


their heirs, ſhall be utterly excluded and diſabled from 


ſuch after to be made; any former law, Ec. 
Provided, That if any perſon or perſons, that is or 
ſhall be intitled to ſuch writ or writs, or that hath or 
ſhall have ſuch right or title of entry, be or ſhall * 
th 
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the time of the ſaid right or title firſt deſcended, aceru- 
ed, come or fallen, within. the age of one and twenty 
years, ſeme covert, non compos mentis, impriſoned, or be- 
nd the ſeas, that then fuch perſon and perſons, and 
is and their heir and heirs, ſhall or may, notwithſtand- 
ing the ſaid twenty years be expired, bring his action, 
or make his entry, as he might have done betore this 
act; ſo as ſuch perſon and perions, or his or their heir 
and heirs, ſhall within ten years next after his and their 


full age, diſcoverture, coming of ſound mind, enlarge- | 


out of priſon, or coming into this realm, or death, 
KL. ſue forth the ſame, and at no time 
er the ſaid ten years. | | 
" the et of this ſtatute it hath been holden, 
That the n of one joint-tenant is the poſſeſ- 
fion of the other, ſo far as to prevent this ſtature. 1 
. 285. | 
1 claim of entry to prevent the ſtatute of limita- 
tions muſt be upon the land, unleſs there be ſome ſpecial 
reaſon to the contrary. 1 Salk. 285. 
That if a perſon be barred of his formedor, he is not 
hindered to purſue his right of entry which after- 
wards accrues to him, no more than a perſon, who has 
ſeveral remedies, and diſcharges one of them, is exclu- 
ded thereby from purſuing the others. 1 Lutw. 781. 
| Hunt v. Burne. 1 Salk. 339. 2 Salk. 422. S. C. | 
Ik 4. has had poſſeſſion of lands for twenty years 
- without interruption, and then B. gets poſſeſſion, upon 
which A. is put to his ejeAment, though 4. is plaintiff, 
| the poſſeſſion of twenty years ſhall be a good title in 
im, as if he had ſtill been in poſſeſſion; becauſe a poſ- 
ſeſſion for twenty years is like a deſcent which tolls en- 
try, and gives a right of poſſeſſion, which is ſufficient to 
maintain an ejectment. 1 Salk. 421. ſaid to have been 
twice fo ruled by Holt. | 
That if one tenant in common receives the whole 
for twenty years, or more, yet this does not bar 
is companion ; for the ſtatute of limitations never runs 


againſt a man, but he is aQually ouſted or diſſeiſed. | 


Salk. 423. fo 8 

It 22 ruled, that copyholds are within the ſtatute 
of limitations, becaũſe an act made for the preſervation of 
the publick quiet, and no ways tending to the preju- 
dice of the lord or tenant. Moor 410. 

But eccleſiaſtical perſons are not bound by any of 
the ſtatutes of limit\tions, becauſe it would be a fide- 
wind to evade the ſtatutẽs made to prohibit their aliena- 
tions. Comp. Incumb. 429. | 


2. Of the limitaticn of time in regard to aZlions on 
penal ſtatutes, 


By the 31 Eliz. cap. 5. par. 5. it is enacted, “ That 
all actions, ſuits, bills, indictments or informations, 
which will be brought for any forfeiture upon any ſtatute 

al, made or to be made, whereby the forfeiture is or 

1 be limited to the Queen, her heirs or ſucceſſors 
only, ſhall be brought within two years after the offence 
committed, and not after two years; and that all ations, 
ſuits, bills or informations, which ſhall be brought for 
any forfeiture upon any penal ſtatute, made or to be 
made, except the ſtatutes of tillage, the benefit and ſuit 
whereof is or ſhall be by the ſaid ſtatute limited to the 
Queen, her heirs or ſucceſſors, and to any other that 
ſhall proſecute in that behalf, ſhall be brought by any 
perſon that may lawfully ſue for the fame within one 
year next after the offence committed; and in default 
of ſuch it, that then the ſame ſhall be brought 
for the Queen's Majeſty, her heirs or ſucceſſors, any 
time within the two years after that year ended ; and 
if any action, ſuit, bi 7 indictment or information ſhall 
be brought after the time limited, the ſame ſhall be 
void : And it is provided, that where a ſhorter time is li- 
mited by any penal ſtatute, the proſecution muſt be 
within that time.“ 8 f 

By the 18 Eliz. cap. 5. par. 1. it is enacted, “That 
upon every information that ſhall be exhibited on any 
penal ſtatute, a ſpecial note ſhall be made of the very 


[ In the conſtruction of theſe ſtatutes 
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Ho 
day, month and year of the exhibiting thereof int9 
any office, or to any officer which lawtully may receive 
the fame without any antedate thereof to be made; and 
that the ſame information be accounted and taken to be 
of record from that day forward, and not before; and 
that no proceſs be ſued out upon ſuch information, until 
the information be exhibited in form aſoreſaid, Se. 
and that every clerk making out proceſs contrary to this 
act ſhall forfeit 40. . 6 

And it is further enacted by 21 Jac. 1. cap. 4. 
That no officer ſhall receive, file or enter of record, 
any information, bill, plaint, count or declaration, 
grounded on any penal ſtatute, (being within the provi- 
hon of the ſaid ſtatute of 21 Fac.) until the informer or 
relator hath firſt taken a corporal oath before ſome of the 
Judges of the court, that he believes in his con c.ence the 
offerce was committed within a year before the informa- 
tion or ſuit within the county wihed the ſaid information 

or ſuit was commenced, Ec. „ 
it hath been hol- 


den, that the 21 Tac. 1. cap. 4. does not extend to any 
offence created ſince that ſtatute ; ſo that proſecutions on 
ſubſequent penal ſtatutes are not reſtrained thereby, but 
that ſtatute is to them as it were repealed pro tanto. 1 
Salk. 372—3. 5 Mod. 425. 
| That if an offence prohibited by any penal ſtatute be 
alſo an offence at Common law, the protecution of it as 
of an offence at Common law, is no way reſtrained by 
; any of theſe ſtatutes. Hab. 270. 4 Mod. 144. 
That if an intormation tar quam be brought after the 
year on 2 penal ſtatute, which gives one moiety to the 
informer, and the other to the King, it is naught only 
as to the informer, but good for the King. Cro. Car. 
331. Cro. Fac. 366. and vide Duliſ. 60. ES: 
That if a ſuit on a penal ſtatute be brought after the 
limited time, the defendant need not plead the itatute, 
but take advantage of it on the general iſſue. x 
Show. Rep. 353. 3 3 g 
That the party grieved is not within the reſtraint of 
theſe ſtatutes, but may ſue in the ſame manner as before. 
 Cro. Eliz. 645. Ney 71. 3 Leon. 237 
It ſeems doubtful, whether a ſuit hy a common infor- 
mer or! a penal ſtatute, which firſt gives an action to the 
| party grieved, and in his default, after a certain time, to 
any one who will ſue, be within the reſtraint of theſe 
| ſtatutes. 1 Show. 353, 354. 1 
It has been held by three judges, that ſuing out a la- 
 titat within the year was a ſufficient commencement of 
che ſuit to ſave the limitation of time on a penal ſtatute, 
| becauſe the latitat is the original of B. R. and may be 
continued on record as an original. But Holt held other- 


| wiſe, for the action being for a penalty given by a ſta- 


tute, the plaintiff might have brought an action of debt 
by original in B. R. becauſe the ſtatute gives the action; 
and he held, that there was a difference between a civil 
action, and an action given by ſtatute; for in the firft 
cafe, the ſuing out a latitat within the time, and conti- 
nuing it afterwards, will be ſufficient ; but in the other 
caſe, if the party proceeds by bill, he ought to file his 
bill within time, that it may appear ſo to be upon the 
record itſelf. Carth. 232. Culliford v. Blandford. 1 
Show. Rep. 353. S. C. 
In debt qui tam on the ſtatute 1 H. 5. cap. 4. for 
practiſing as an attorney during the time he was under- 
ſheriff, and the point was on the 31 Eiz. which limits 
informers and plaintiffs in popular actions to a year; the 
defendant in this caſe was taken upon a teflatum cap. 
| that bore zeffe the 13th of January, when his office ex- 
pired in November was twelve-month before, and fo a 
year and two months after his offence ; but by ante- 
dating the original, and making it of Mic b. term be- 
fore, it was brought within the year; and North ard 
 Wyndbam ſaid it was well warranted by the practice of 
the court, and therefore they would make no rule to 
ſtop the filing of the original; but A/tins was againſt it, 
and ſaid it was nothing but a practice to evade the ſtatute 
of 31 Eliz. Trin. 3 Cur. 2. in C. B. Grenwoed v. 
Scot. 


| 5 Serjeant 
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Serjeant Hawkins makes it a queſtion, whether the 
dlauſe in 31 Eliz. par. 4. by which it is enacted, That 
nothing in the faid a& contained ſhall extend to cham- 
| King's cuſtoms, or foreſtalling, c. but that every 
Ech ofence may be laid in any county; any thing in the 
ſaid act to the contrary notwithſtanding z doth except the 
ſaid offences out of the above recited clauſe, relating to 
the time within which ſuits on penal ſtatutes muſt be 
brought; for the words above mentioned, vi. But that 
every ſuch offence may be laid in any county, ſeem to 
reſtrain the generality of the precedents, which ſay, that 
nothing in the act contained ſhall extend to ſuch 
2 Hawk. P. C. 272. 


3. Of the limitation of time in regard to perſonal acli- 
ans, viz. actions of aſſault and battery, actions of ſlander, 
and ac lions ariſing upon contra} and treſpaſs ; and whether 


a truſt er equitable demand be within the ſtatute. 


By the at Fac. 1. cap. 16. All actions of treſpaſs, of 
aſſault, battery, wounding, impriſonment, or any of them, 
ſhall be commenced and ſued within four years next after 
the cauſe of actions or ſuits, and not after. | 

It ſeems, that if a man brings treſpaſs for beating his 
ſervant, per quad ſervitium amiſit, this is not ſuch an ac- 
tion ogy dev + yp this —— 22 — 
on the ſpecial damage. 1 . 206. 17 
Ik to — of aſſault, battery — NOI 
the defendant pleads, as to the aſſault and impriſonment, 
the ſtatute of ape rams a 3 15 — 
to the battery, otherwiſe than by uſing the words tranſ- 
greſſio præuicta, it is ſufficient, for theſe words are an 
aniwer to the whole. 1 Lev. 31. 

In treſpaſs for aſſault and battery, the defendant pleaded 


the ſtatute, which is but urs; and upon demurrer 
3 for if it be conſidered as at 


| purſued ; 
iflue on it, for quod eft culp. infra ſex annos is an iſſue 
immaterial, becauſe it may be the jury might find him 
Not guilty infre quatur an, but guilty infra ſex annor. 
2 Salk. 423. Blac v. Tidderly. 6 Mad. 240. S. C. 
By the 21 Fac. 1. cap. 16. par. 3. it is enacted, That 
all actions on the caſe for ſhall be commenced and 
ſued within two years next after the words ſpoken, and 
In the conſtruction of this branch of the ſtatute it hath 


deen holden, 


That an action of ſcandalum magnatum is not within 

the ſtatute. Lit. Rep. 342. 3 Keb. 645. 
That it extends not to actions for ſlander of title, for 
that is not properly ſlander, but a cauſe of damage, and 
the flander intended by the ſtatute is to the perion. Cya. 
Car. 141. Law v. Harwoed, adjudged. 

That if ond > are of themſelves 1 1 
the neceſſity of alleging ſpecial damages, altho' a loſs en- 
ſues, yer in this aſe the ſatu of limitations is a good 
bar; if the words at the time of the ſpeaking of 
them are not actionable, but a ſubſequent loſs enſues, 
which intitles the plaintiff to his action, in ſuch caſe the 
ſtatute is no bar. 1 Sid. 95. Saunders v. Edwards. 
Raym. 61. S. C. and lee 3 Med. 111. S. C. cited. 

As for calling a woman a W hore, by which ſhe loft her 
marriage ſeven years afterwards, the ſtatute is no bar ; 
for it is not the words, but the ſpecial damage, which 
i action in this caſe. 1 Sid. 95. 1 Salk. 


Alſo for calling a man Thief, and procuring him to 
indicted and impriſoned for felony, and the defendant 
is found A the whole ; the ſtatute in this caſe 
ſeems no bar, for the action is not for words barely, but 


action upon the caſe in nature of a conſpiracy. 
Cro. Car. 163. Topſal v. Edwards, adjudged on the branch 
— OTE 2 Was hs 


plaintiff ſhall have no more coſts than damages, &c. 
That if an aQtion for words be founded upon an in- 


-ditment, or other matter of record, it is not within the 
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| (tatutes, but ſuch action may be brought at any time. 
1 Sid. 95. 

In — for words, the defendant pleaded non le- 
cutus eſt verba prædicta infra duos annos ;, and upon ſpe- 
cial demurrer it was objected, that it ought to have becn 
non culp. infra duos annus; tor as it is it may be, the de- 
tendant ſpoke the ſubſtantial words of the ſlander, and yet 

did not ſpeak all the words; and yet the plaintiff could 
not have a verdict upon this iſſue, as in an action of debt 
for 10 J. if the defendant ſays nan debet the 101. without 
adding nec aliquem inde denarium, it would be naught ; 
but the court held the cafes not alike; for in an action of 
debt, every penny that ſtands in demand is of equal 
weight; but here the action is founded upon the tub- 
ſtantial words only; and the verba prædicla ſhall refer 
only to them; and it was held well enough. 1 Keb. 
820, 918. Lydiate v. Butler. 

By the 21 Fac. 1, cap. 16. par. 3. it is enacted, That 
all actions of treſpaſs guare clauſum fregit, all actions of 
treſpaſs, detinue, action ſur trover and replevin for taking 
away of goods and chattels, all actions of account, and 
upon the caſe, other than ſuch accounts as concern the 
trade of merchandize between merchant and merchant, 
their factors or ſervants, all actions of debt grounded 
upon any lending or contract without ſpecialty, all ac- 
tions of debt for arrearages of rent; and all actions of 
aſſault, menace, battery, wounding and impriſonment, 
or any of them, which ſhall be ſued or brought at any 
time after the end of the then ſeſſion of parliament, ſhall 
be commenced and ſued within the time and limitation 
| herein atter expreſſed, and not after; that is to ſay, the 


— 


ſaid actions upon the caſe, (other than for ſlander) and 
the ſaid actions of account, and the ſaid actions for treſ- 
paſs, debt, detinue and replevin for goods and chattels, 
and the ſaid action of treſpaſs guare clauſum fregit within 
three years next after the end of the then ſeſſion of par- 
liament, or within ſix years next ales the conſe of tack | 
_— 4 — — of 
treſpaſs o ty „ wounding, impriſonment, or 
any of them, within one year next her the and of the 
then ſeſſion of parliament, or within four years next after 
the cauſe of ſuch actions or ſuits, and not after; and the 
ſaid action upon the caſe for words, within one year after 
the end of the then ſeſſion of parliament, or within two 
years next after the words ſpoken, and not after. 
Nevertheleſs, that if in any the ſaid actions or ſuits 
judgment be given for the plaintiff, and the ſame be re- 
verſed by error, or a verdict paſs for the plaintiff, and 
upon matter alleged in arreſt of judgment, the judgment 
de given againit the plaintiff, that he take nothing by his 
plaint, writ or bill; or if any the ſaid actions ſhall be 
| brought by original, and the detendant therein be out- 
| lawed, and ſhall after reverſe the ontlawry, that in all 
ſuch caſes the party plaintiff, his heirs, executors or ad- 
miniſtrators, as the caſe ſhall require, may commence a 
new action or ſuit, from time to time, within a year af- 
| ter ſuch judgment reverſed, or ſuch judgment given 
againſt the plaintiff or outlawry reverſed, and not after. 
| Provided, That if any perſon or perſons that is or 
| ſhall be intitled to any ſuch action of treſpaſs, detinue, 
action ſur trover, replevin, actions of accounts, actions 
of debt, actions of treſpaſs for aſſault, menace, battery, 
wounding or impriſonment, action upon the caſe for 
words, be or ſhall be, at the time of any ſuch cauſe of 
action given or accrued, fallen or come, within the age 
of twenty-one years, feme covert, non compos, impriſo- 
ned, or beyond the ſeas; that then ſuch perſon or per- 
| ſons ſhall be at liberty to bring the fame actions, * as 
they take the ſame within ſuch times as are before limi- 
ted after their coming to or being of full age, diſcovert, 
of ſane memory, at large, and returned from beyond the 
| ot as other perſons having no impediment ſhould have 
ne. 

Here we ſhall conſider and ſet down ſuch cafes, about 
which there hath been any conteſt, as to the actions be- 
ing 2 85 contract or lending, as the ſtatute 

peaks; pecialty, as all others of a ſuperior na- 
ture, being plainly excepted out of the ſtatute. = 


— 


_— 


And to this purpoſe it hath been adjudged, that an ac- 
tion of debt on the 2 Ed. 6. for nut fetting out tithes, 
is not within the ſtatute, the action being grounded on 
an act of parliament, which is the higheſt record. Cro. 
Car. 513. Talory v. Fackſen. 1 Saund. 38. 2 Saund. 
66. 1 Sid. 305» 415. 1 Keb. 95. 2 Leb. 462. 

So it hath been adjudged, that an action of debt for 
the arrearages of rent reſerved on a leale by indenture is 
out of the ſtatute, the leaſe by indenture being equal to 
a ſpecialty. Hutt. 109. Freeman v. Stacy. 1 Saund. 
38. cited. 

7" Alſo it hath been adjudged, that an action of debt for 
an eſcape is not within the ſtatute, not only becauſe it is 


founded in maleficio, and ariſes on a contract in law, | 


which is different from thoſe aclions uf debt on a lending 
or contract mentioned in the ſtatute, but allo becauſe it 
is grounded on the 1 Rich. 2. cap. 12. which firſt gave 
an action of debt for an eſcape, there being no remedy for 
creditors before but by an action on the cafe. 1 Saund. 
7. Jones v. Pope. 1 Lev. 191. S. C. adjudged. 2 
Kh. 903. S. C. and 1 Sid. 305. 8. C. 
$0 it hath been adjudged, that this ſtatute cannot be 
pleaded to an action of debt brought againſt a ſheriff for 
money by him levied on a fieri fac iat, becauſe the action 
is founded in malcficic, as alſo upon the judgment on 
which the fieri facias iſſued, which is a matter of re- 
cord. 1 Mod. 245. Cickran v. Welly 212. and 2 Show. 


79. S. C. 

= hath been adjudged, that an action of debt on an 
award under the hand and ſeal of the arbitrators, though 
the ſubmiſſion was by parol, is not within the ſtatute; 
for though in ſtrictneſs the award cannot be faid to be 
equal to a ſpecialty, yet by being under hand and ſeal it 
becomes matter ot that notoriety, that it cannot be liable 
to any of the inconveniences the ſtatute was made to 
prevent; ſuch as perjury in witneffes, and the op- 
preſſion of defendants when their witneſſes are dead, or 
vouchers loſt; alſo it was never intended that the ſtatute 
ſhould extend to all kinds of actions of debt, but only to 
thoſe which aroſe on a contract or lending. 2 Saund. 64. 
Sid. 415. 1 Lev. 273. 2 Keb. 462, 496, 533. S. C. 

It hath been adjudged, that the ſtatute does not extend 
to the writ De ratienabili parte bonorum, founded on the 
cuſtom of Nottingbam, although it conclude in the deti- 
net; for this is an original writ in the Regiſter ; and tho? 
it conclude in the detinet, is yet a different action to the 
common action of detinue mentioned in the ſtatute, 
which being 
intended by the ſtatute, and not this, which being foun- 
died on a cuſtom ſeldom happens; and as the ſtatute is in 

derogation cf the Common law, it ought to be conſtrued 
ſtrictly. Hutt. 10g. Sherwin v. Cartwright. Lit. Rep. 
341. S. C. adjudged. 1 Saund. 37. 2 Saund. 64. S. C. 
cited and admitted to be law. 

An action of debt for a fine of a copyholder is not 
within the ſtatute. 1 Keb. 536. 1 Lev. 273. 

If a man recovers a judgment or ſentence in France 
for money due to him, the debt mult be conſidered here 
only as a debt by ſunple contract, and the ſtatute of li- 
mitations will run upon it. 2 Fern. 540. per curiam. 

It ſeems that to an aſſump brought by the aſſignees 
of a bankrupt for a debt due to the bankrupt, this ſtatute 
is a good bar; for though the aſſignment is by force of an 
act of parliament, yet the aſſignees ſtand only in the 
place of the bankrupt, and can have no other right nor 
remedy than he had. 2 Lev. 166. 3 Keb. 645. Comb. 


70. 

It hath been adjudged, that this ſtatute is a good plea 
in bar to an aſſumpſit brought by an attorney for his fees; 
for though the attorney be of record, yet his fees are 
not. 3 Lev. 367. Oliver v. Thomas. 

It hath been adjudged, that this ſtatute is a good bar to 
an action brought againſt the drawer of a bill of ex- 
change; and that ſuch bill is not of as high a nature as 
2 ſpecialty, neither is it within the exception in the ſta- 
tute relating to merchants accounts, Carth. 3. Rene cu 
v. Aton. Carth. 226. adjudged. 

Vor. Il. Ne. 103. 


—— in practice, is the detinue plainly | 
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M 
it ſeems clearly agreed, that though the ſtatutes of 
mitations bind the courts of equity, that yet a truſt 
not within theſe ſtatutes. March tag. 2 Salk. 124. 
And therefore where the plaintiff, who was the ſon and 
executor of Ch. J. Heath, who was made Ch. J. at 
Oran, during the difference between the King and parlia- 
ment, but never fat at Weſtminſter Hall, exhibited a bil! 
againſt the defendants, prothonotaries of I. g. at that 
time, to have an account of the money, c. received 
by them during that time by an implied truſt virtute officii; 
| to which the defendants plead the ſtatute of limitations 
but upon argument the plea was over-ruled. Chun. Ca. 
20. Sir Edward Heath ver. Henly & al. | | 
So where the plaintiff exhibited a bill to have an ac- 

count of money received by the defendant from his fa- 
ther (whoſe executor he was) who it to him to 
c for his eſtate, ſequeſtred | op" — at 
Goldſmiths-Hall ; and it was ordered accordingly, the 
court declaring it a truſt, and therefore not within the 
ſtatute of limitations. 2 Chan. Ca. 26. Sbeldon v. Weld- 


man. 

So where my Lady Hoellis lent 100. and in the note 
which was given for it, mention was made, that it 
ſhould be diſpoſed of as my Lady ſhould dire&; and 
a bill being exhibited for it, the court held it a depo- 
ſitum or truſt, and decreed pa of it; tho” other- 
viſe i dad bees danced by the: time of Kaki 2 


1 barred by length of fime, nor within 
charity is not h of nor withi 
the — limitations. * Dern. 

So it hath been held, that a legacy is not within the 
ſtatute of limitations. 8288 

It ſeems to be the doctrine o courts of equity, that 
mortgages are not within the ſtature of limitations; yet 
where a man comes in at an old hand, it hath been fome- 
times decreed, that. the poſſeſſor ſhould account no fur- 
ther than for the profits made in his own time, to diſcou- 
rage the ſtirring in ſuch dormant titles; alſo the courts 
have allowed length of time to be pleaded in bar, where 
— — — ook wage 

or claim the mortgagor, and where the poſſeſ- 
hs etc bank boli am. cd theſe 
caſes the ſtatute of limitation has been mentioned as a 
proper direction to go by. 1 Chan. Ca. 102. But now 
by the 7 Geo. 2. the ion of is ex- 
preſsly limited to twenty years. See MoxrTCAGxR. 


4. 
8 


; 


— 


| At what time the right of action ſball be ſaid to have 
PM. * re which — 4 no 322 
courts are by the ſtatute. 


This ſtatute cannot be a bar unleſs the fix years are 
expired, after there hath been complete cauſe of action; 
as if a man promiſe to pay 101. to J. & when he came 
from Rome, or when he marries, and ten years after 
F. S. marries, or comes from Rome, the right of action 
accrues from the happening of the contingency, from 
which time the ſtatute ſhall be a bar, and not the 
time of the promiſe. Godb. 437. 
So in an action on the caſe wherein the plaintiff declared, 
that in conſideration that he would forbear to ſue the de- 
fendant for ſome ſheep killed by his the defendant's dog, 
the defendant promiſed to make him ſatis faction upon re- 
queſt, and that ſuch a time he requeſted, &c. and it was 
held, that the right of action accrued from the requeſt, 
and not from the time of killing the ſheep; and that 
therefore the defendant could not plead the ſtatute ot li- 
mitations, the requeſt being within ſix years, though the 
killing the ſheep, and promiſe of ſatisfaction was long 
before. Gadb. 437. Shutford v. Burwghs adjudged. 
in aſſumpſit, in conſideration that the plaintiff 
would deliver to the defendant ſuch a deed, the defen- 
dant promiſed, that he would re- deli ver it to him on re- 
queſt, and alſo in conſideration that he had, upon re- 
queſt, delivered to him another deed, the defendant pro- 
| miſed to pay him 4o/. and alleges, that he had delivered 
to him the firſt deed, and although at ſuch a day after- 
wards he _ requeſt, yet he had not re delivered the 
| 5 | ſt 
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deed, nor paid the 40 l. the defendant pleads the ſla- 
po of bon gu nd thee he did not promiſe within 
Gx years before the action brought; whereupon the plain- 
tiff demurs ; for the cauſe of action, as to the firſt deed, 
did not ariſe upon the promiſe, but upon the refuſal after 
requeſt; and the requeſt was within fix years; and fo 
held the court. Lo Webb v. Martin. 1 Sid. 

6. 1 Keb. 177. S. C. | Ps 

g So in ofſumpſit, in conſideration that the plaintiff, at 
the defendant's requeſt, would receive A. and B. into his 
houſe ut boſpites, and diet them, the defendant promiſed, 
c. non aſſump ſit 2 ex annos was pleaded; the plain- 
tiff demurred, eld no plea; for the defendant cannot 
in ſuch caſe plead non afſumpſit infra ſex anner, but cio 
non accrevit infra ſex annos ; for it is not material when 
the promiſe was made, if the cauſe of action be within 
fix and the dieting might be long afterwards. 2 
Sol, 222, Gould v. fobnſcn. For this vide 1 Vent. 191. 


Keb. 6 
a An — ſeveral before the action brought, 
left ſome houſhold in the houſe, by the conſent of 


the heir, who uſed them after; and within fix years of 
the action brought, the executor demands the goods, and 
the heir refuſed to let him have them; whereupon trover 
was drought, and the ſtatute of limitations pleaded ; and 
per cur. The uſer before the demand was no converſion, 
nor evidence of it, for it was the conſent of the executor 
till then, and the demand being within ſix years, the 


refuſal which enſued it, is the only evidence of a con- 
verſion in the caſe, as within the fix years; and if a | 


trover before ſix years, and a converſion after, the ſtatute 
cannot be pleaded. But for this fee Cr2. Car. 245-6, 
333- t Fon. 252. 3 Mad. 111. 

An acti — wo Sonny grner Sodereney Be 
intiff declares, 1 2 marriage it was 
pu 2 teſtator, that he ſhould 
pay to the plaintiff 100 l. and whilſt that ſhould be unpaid 

ſhould 


day, non culp. infra | 
plaint, and capras iſſued; the plaintiff demurred ; 
per curiam, Tho? the impriſonment be complained of as 
one continued impriſonment, yet the defendant may di- 
vide the time, and plead the as to part; and the 
plaintiff may reply the continuance ; therefore as to this, 
judgment was given againſt the plaintiff upon his demur- 
rer, but for him as to the reſt, becauſe the capiar was 
awarded by the court ex officio, and it did not appear that 
the meddled in it. 2 Salk. 420. Coventry v. 
Apſley, and ſee 3 Mad. 110. Comb. 26. 

In caſe of 2 feaman, the duty does not ariſe from the 
contraQ, but from the ſervice done, and therefore tho? 
the contract were above fix years, and any part of the 
ſervice within that time, it is out of the ſtatute. 6 Mad. 
26 * 


between the plaintiff and defendant, and 
is a depoſitum in the hands of the defen- 
benefit of the plaintiff; and the ſtatute of 
March 129. 1 Salk. 424. 

But it ſeems to be agreed, that the ſtatute of limita- 
tions is no plea in the court of Admiralty, or Spiritual 
court, where they proceed according to their law, and in 
a matter in which they have conuzance. 6 Mad. 25, 26. 
2 Salk. 424. 3 Keb. 366, 392. 


6? mi 
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Thereſore it hath been agreed, that for a ſuit upon a 


contract ſuper altum mare, no prohibition ſhould go upon 


their retuſal of a plea of the ſtatute of limitations. 6 
Mad. 26. 

So it has been held not to be pleadable to a proceeding 
in the ſpiritual court, pro violenta manuum injeclione in cle- 
ricum, becauſe the proceeding is pro reformatione morum, 
and not for 2 Salk. 424. 

It hath been doubted, whether to a ſuit in the Admiral- 
ty for mariners wages, this ſtatute is a plea; becauſe 
it is ſaid, that this is a matter y determinable at 


| Common law; and the allowing the Admiralty juriſ- 


diction nn, only a matter of indulgence. 2 Salk. 
6 Mod. 25. 

this is now ſettled by the 4 U 5 Ann. cap. 16. by 

which it is enacted, That all ſuits and actions in the court 

of Admiralty for ſeamens wages, ſhall be commenced 


and ſued within fix years next after the cau:e of ſuch 


ſuits or actions ſhall accrue, and not after. 


— — 


As to this it hath been adjudged, that the laſt proviſo 
in the ſtatute not only extends to thoſe actions therein 
enumerated, but alſo to an aſſumpſit, tho? not mentioned, 
and to all other actions on the caſe being of equal miſ- 
chief, and plainly within the intention of the legiſlature. 
Cro. Car. 245, 333. 2 Saund. 120. 2 Med. 751. 1 Sid. 


* | on in relation to infants. As to this it hath 
been holden, that the ſtatute being general, infants had 
c 
1 Lev. 31. 

It hath been holden, that if an infant, during his in- 
fancy, by his guardian bring an action, the defendant 
cannot the ſtatute of limitations; altho” the cauſe 
of action accrued fix years before, and the words of the 
ſtatute are, that after his coming of age, &c. 2 Sand. 121. 
425 — — —u—ͤ—ę— 

ts of an infant's eſtate, after his comi 
oo te ls WS or ao elm, the rene 
limitations is as much a bar to ſuch 2 ſuit, as if he had 
brought an aftion of account at Common law; for this 


receipt of the profits of an infant's eſtate is not ſuch a 
truſt, as bei 


being a creature of the court ot equity, the ſtatute 
ſhall be no bar to; for he might have his action of ac- 
count againſt him at law, and therefore no neceſſity to 
come into this court for the account ; for the reaſon w 


bills for an account are brought here, is from the nature 


| of the demand, and that they may have a diſcovery of 


books, papers, and the party's oath, for the more eaſy 
taking of the account, which cannot be ſo well done at 


law; but if the infant lies by for fix years after he comes 
of age, as he is barred of his action of account at law, ſo 


ſhall he be of his remedy in this court. Abr. Eg. 304. 
Lockey v. Lockey. 

2. Exception in relation to merchants accounts. As to this 
exception, it hath been a matter of much controverſy, whe- 
ther it extends to all actions and accounts relating to mer- 


| chants and merchandize, or to actions of account open and 


current only; the words of the ſtatute being, That all acti- 
ons of treſpaſs, &c. all actions of account and upon the 


| Caſe, other than ſuch actions as concern the trade of mer- 


chants; ſo that by the words other than fuch actiont, not 
being ſaid adions of account, it has been infiſted that all 


actions concerning merchants are excepted. 1 Fon. 401. 


2 Sand. 124, 125. 1 Lev. 287. 2 Keb. 622. 1 Lev. 298. 
1 Vent. go. 1 270. 2 Mad. 312. 2 Fern. 456. 
But it is now ſettled, that accounts open and current 
only are within the ſtatute; and that therefore if an ac- 
count be ſtated and ſettled between merchant and mer- 
chant, and a ſum certain agreed to be due to one of them, 
if in ſuch caſe he, to whom the money is due, does not 


bring lfis action within the limited time, he is barred by 
the ſtatute. Vide the authorities /upra. 

So it hath been adjudged, that by the exception in the 
ſtatute concerning merchants accounts, no other actions 
are excepted but actions of account. Cartb. 226. 


Ala 


- 


— 


L100 
hath been adjudged, that bills of exchange for 
_ in the ſtatute of limitations. 


i ſea, 
intiſfs are ſo abſent, and not to debtors or defendants, 
2 the firſt only are mentioned in the ſtatute; and 
this conſtruction has the rather prevailed, becauſe it was 
ted the creditor's folly, that he did not file an original, 
and outlaw the debtor, which would have prevented the 
bar of the ſtatute. Cya. Car. 245, 333- 1 22 
1 Lev. 143. 3 Mod. 311. 2 Lutw.g50. 1 Salk. 420. 
But as the creditors being beyond lea is ſaved by the 


21 Fac. 1. ſo now by the 4 & 5 Ann. cop. 16. it is en- 
ated, That if any perſon or againſt whom there 


is or ſhall be any cauſe of ſuit or action for ſeamens 
wages, or againſt whom there ſhall be any cauſe of action 
of treſpaſs, detinue, action fur trover or replevin, for 
taking away goods or chattels, or of action of account, or 
upon the caſe, or of debt gri upon any lending or 
contract without ſpecialty, of debt for of rent, 
or aſſault, menace, „ wounding and impriſon- 
ment, or At 
any ſuch cauſe of ſuit or action given or accrued, fallen 


or come, beyond the ſeas; that then ſuch perſon or per- 


ſons, who is or ſhall be intitled to any ſuch tuit or action, 
ſhall be at liberty to bring the ſaid aQtions againſt fuch 

and perſons after their return from beyond the 
EE, wich ſuch times as are limited for the bringing of 
the ſaid actions by the 21 Fac. 1. | 

4. Where na executor or auminiſtratar to ſue or be ſued. 
1 4. receives money belonging to a perſon who afterwards 
died inteſtate, and to whom B. takes out adminiſtration, 
and brings an action againſt . to which he the 

ſtatute of limitations, and the plaintiff replies, and ſhews 
that adminiſtration was committed to him ſuch a year, 
which was infra ſex annos ; tho” ſix years are expired ſince 

the receipt of the money, yet not being fo ſince the ad- 
miniſtration committ e action is not barred by the 
ſtatute; 1 Salk. 421. Currey v. Stephenſon. Skin. 555. 
. Latch 335. S. C. 
It is ſaid in general, that where one brings an action 
the expiration of ſix un] and dies before judg- 
ment; the ſix years being then expired, this ſhall not 
prevent his executor. 2 Salk. 424-5. 

But if an executor ſues upon a iſſory note to the 
teſtator, and dies before judgment, and fix years from 
the original cauſe of action are actually expir'd, and the 
executor brings a new aCtion in four years after the firſt 
executor's death, the ſtatute of limitations ſhall be a bar 
to ſuch action; for tho? the debt does not become irreco- 
verable, by an abatement of the action after the ſix years 
elapſed by the plaintiff's death; vet the executor ſhould 
make a recent proſecution, to which the clauſe in the 
ſtatute, that provides a year after the reverſal of a judg- 
ment, c. may be a good direction, or ſhew that he 
tame as early as he could, becauſe there was a conteſt 
about the will, or right of adminiſtration ; for the ſtatute 
was made for the benefit of the defendants, to free them 
from actions when their witneſſes were dead, or their 
vouchers loſt. Trin. 1 Geo. 2. Wilcox v. Huggins. 

If there be no executor againſt whom the plaintiff may 
bring his action, he ſhall not be prejudiced by the ſtatute 
of limitations, nor ſhall any laches in ſuch caſe be im- 
puted to him. 2 Fern. 695. 

5. Where no juri/didtion to ſue in, or where hindered 
hy ſome autberity. It ſeems agreed, that there being 
no courts, or the courts of juſtice being ſhut, is no 
plea to avoid the bar of the ſtatute of limitations; as 
where after the civil war an aſſumpſit was brought, 
that the defendant pleaded the ſtatute of limitations ; to 
which the — replied, that a civil war had broke 
out, and that the government was uſurped by cer- 
tain traitors and rebels, which hindred the courſe of ju- 
ſtice, and by which the courts were ſhut up, and that 
within fix years after the war ended he commenced his 
8Qion ; and this replication was held ill, for the ſtatute 


are not ſuch matters of account as are in- | 


enacted, That from the toth of Drrember (which was 
the day that King James departed, till the 12th of March 
1688, when King William aſſumed the government) ſhall 
not be accounted any part of the time within which any 
perſon by virtue of the ſtatute of limitations might bri 
his action, but that he ſhall have ſo much allowance 
time as is from the 10th of December to the 12th of 
March for bringing his action. 3 Lev. 283. 
It is clearly agreed, that — ing a mem- 
der of parliament, and intitled to privilege, will not ſave 
a bar of the ſtatute ; becauſe the plaintiff may have filed 
| an original without being guilty of any breach of privilege. 
I me 32 _— 130-7: 
It is faid, that if a man ſues in chancery, and, pend- 
ing the ſuit there, the ſtatute of limitations attaches on 


| his demand, and his bill is afterwards diſmiſſed, the mat- 


ter being properly determinable at common law; infuch 
caſe the court will preſerve the plaintiff's right, and will 


not ſuffer the ſtatute to be pleaded in bar to his demand. 
any of them, be, ot ſhall be, at the time of | 


1 Fern. 73, 74. 
I the ature of limitations be pleaded to an action / the 
| plaintiff to fave his action may reply, that he had com- 
menced the ſuit in an inferior court within the time of 


| limitation, and that it was removed to Weſtminſter | 
' — 


babeas corpus ; and this ſhall be allowed by a 

conſtruction of the ſtatute ot limitations; althoꝰ in ſtrict- 

neſs the ſuit is commenced in the court above, when it 

is removed by habeas corpus. 1 Sid. 228. 3 Reb. 263. 
Bevin v. Chapman. 1 Lev. 143. S. C. 

So in alike caſe, where debt was brought in the 
court, and after 2 there, the fix years 
expired, the defendant a babeas cor pus, and removed 

the cauſe into B. R. where the plaintiff declared de novo ; 
and the defendant pleaded, that the cauſe of action did not 
accrue within fix years before the teſte of the habesrcorpus ; 
and this was held to be a good plea; but that the plaintiff 
might reply the ſuit below; and ſhew that to have been 
within the ſix years ; notthat this ſuit was a continuance 
of the ſuit below, but that the plaintiff had rightfully 
and legally purſued his right ; and it ſhould not be in the 
power of the defendant, to defeat or hinder him of a re- 
— * without any default. 2 Salk. 424. Matthews v. 
Phillips. 
6. Where the ſuing out a writ will ſave @ bar of the 
tute. It is clearly agreed, that the ſuing out an original 
will fave a bar of the ſtatute of limitations, and that 
thereupon the deferdant may be outlawed ; and that if 
beyond ſea at the time of the outlawry, tho” it ſhall be 
reverſed after his return, yet the plaintiff may bring ano- 
ther original by journies accounts, and thereby take ad- 
32 of his firſt writ. Carth. 136. 1 Salk. 420. 
311. 
a Alſo it is agreed, that the ſuing out a /atitat is a ſuffi- 
cient commencement of a ſuit, to ſave the limitation of 
time, becauſe the /atitat is the original of B. R. and may 

be continued on record as an original writ. 1 Sid. 53, 60. 
Curtb. 233. 1 Salk. 421. 
Alſo it hath been ruled, that to a plea of the ſtatute of 
limitations the plaintiff may reply, that he ſued out a 
latitat, and continued it down by a wicecomes non miſit 
breve, without concluding prout patet per recordum ;; tor 
the latitat roll is only for the private uſe of the court, and 
no record. 2 Keb. 46. Bottle v. Mood. 

So it ſeems the plaintiff may reply, that he ſued out a 
latitat.of ſuch a term, without ſetting forth the day of the 
teſte; and that in ſuch caſe it ſhall have relation to the 
firſt day of the term. Stil. 178. 2 Keb. 369. S. C. cited. 

But tho? the ſuing out an original, or latitat, will be a 
ſufficient commencement of a ſuit, yet the plaintiff, in 
order to make it effectual, yauſt ſhew that he hath con- 
tinued the writ to the time of the action brought. Carth. 
144 2 Salk. 420. 1 Lutw. 101, 254. 3 Med. 33. That 
the attorney's writing the continuances on the writ in his 
chambers is ſufficient. 1 Sid. 53. 1 Leb. 140. 

as 


LI 


As in aſſumpſit fer 
dant pleaded non afſumpſit infra ſex annes ; the plaintiff 
replied, that on ſuch a day two years before, he had ſued 

out an attachment of privilege againſt the defendant ; 
upon which writ faliter proceſſum fuit; that the defendant 
| (on ſuch a day) in Hillary term anno 2 V. r. appeared, 
and the plaintiff declared againſt him modo & forma, c. 
And demurrer to this replication it was held ill; 
— plaintiff did not ſet forth any continuance of 
this writ of attachment, (per vic non miſit breve,) which 
was ſued out two years before; for it is impoſſible that the 
defendant fliould appear in Hillary term anno 2 Will. to a 


writ returnable two before, and no other writ is ſet 
forth by the — but if the plaintiff, after the taliter 
proceſſum fuit, had ſhewn the haſt attachment, and the 
rr 

, it been ! ewing an 
1 Carth. 144. Rudd v. Berkenhead, 
2 Salk. 420. S. C. 

An indebitatus aſſumpſit laid ſeveral ways; the defendant 
actio non, quia dicit billa predift, fuit 20 die 
Funii, & non antes, ¶ guad ipſe ad aliguod tempus « Ix 
annos ante exhibitionem bills predic? non aſſumpſit, c. 
The plaintiff replied a bill of Middleſex teſted die lune 
prox” poſt tres ſeptimanas, &c. returnable the ſame day; 
whereupon was returned non eft inventus, and continued 
r to this 
it was d, | 
Tn thats acne be finds died midlife a chivs which 
is returnable the very day of the teſte ; and the ſtatute of 
limitations, on which the ſecurity of all men depends, is 
to be favoured. 1 Salk. 42. Green v. Rivett. | 

7. Where a debt barred by the ſhall be ſaid to be 
revived. It is clearly agreed, that if after the fix years the 
debtor the debt, and promiſes payment 
thereof, that this revives it, and brings it out of the ſta- 
tute; as if a debtor by iſſory note, or ſumple con- 
traQ, iſes within fix years of the action brought that 
he will pay the debt; tho? this was barred by the ſtatute, 
it is revived by the promiſe ; for as the note itſelf was 
firſt but an evidence of the debt, fo that being barred 


yet 
at 


will revive a debt barred by the ſtatute of limitations; 


as where to an afſumpſit by an executor for goods fold 


and delivered by the.teſtator, the defendant pleaded the 
ſtatute, and evidence it appeared, that the defen- 
dant within fix years, being applied to by the executor 


for the debt ſaid, It you prove that I had the goods, I 
il pup ym which being fully proved at the trial, it 
vas held that this conditional promiſe revived the debt; 
and that tho? made to the executor, after the death of the 
teſtator, was ſufficient to — ; A—_ the 
promiſe did not give new ion, onl 
I he enotier oh. bers, 
ent the bar by the ſtatute of limitations. Carth. 
Heylin v. Haſtings. 1 Salk. 29. S. C. 5 Med. 425. 


it hath been held, that a bare acknow of 
debt within ſix years of the action, is ſufficient to 
ve it, and prevent the ſtatute, tho” no promiſe was 
Carth. 470. | 


t if an indebitatus 


1 


+ 


17 


1 


Th 


2 _ | ap Inge» the ſtatute of limitations 
remains ; and the ſtatute —— 5. or ors. 
it hath taken away the remedy. 1 Salk. 154. 2 Fern. 
tat. | 


for fees due to an attorney, the defen- | 


| 


of 


t given for the defendant ; | 


| any departure. Raym. 86. 


N 


„ 


| 


. 

Alſo it hath been ruled in equity, that if a man has à 
debt due to him by note, oc a book debt, and has n:ade 
no demand of it for fix years, ſo that he is barred by the 
ſtatute of limitations; yet if the debtor, or his executor, 
after the ſix yeirs puts out an advertiſement in the Ga- 
zette, or any other news-paper, that all perſons who have 
any debts owing to them, may apply to ſuch a place, and 
that they ſhall be paid, this (tho? general, and therefore 
might be intended of legal ſubſiſting debts only,) yer 
amounts to ſuch an acknowledgment of that debt which 
was barred, as will revive the right, and bring it out of 
the ſtatute again. Abr. Eg. 305. Andrews v. Brown. 


6. Of the manner of pleading and taki | 

of th 2 ing advantage 
| * 

| It ſeems to be admitted, that the ſtatute of limitations 

muſt be pleaded poſitively by him that would take ad- 


| vantage thereof; and that the ſame cannot be given in 


evidence, eſpecially in an afſumpſit, becauſe the ſta- 
tute ſpeaks of a time paſt, and relates to the time of mak- 
ing the promiſe. 1 Lev. 111. 1 Sid. 253. and ſee Cre. 


Fac. 115. 
But in debt fer rent, upon ni debet pleaded, the ſtatute 
limitations may be given in evidence, for the ſtatute 
has made it no debt at the time of the ples pleaded, the 
words being in the preſent tenſe. 1 Fall. 278. Per Halt. 
In — —— Nor guilty De cape* 
predifÞ in x annos jam ultimo elapſes ; and th it 
was that this was the ſame with — 
| pit, and if he did not take, he could not be guilty of the 
| detainer ; and if this way of pleading were not allowed, 
the ſtatute would be entirely evaded as to this action; 
Nr becauſe he ought to have an- 
wered to the detainer, as well as to the taking; alſo a 
thing may be diſtrained, although unlawfully 
kept; as by being put into a caſtle, &c. by which means 
it could not be replevied. 1 Sid. 81. Arundelv. Trevil. 
1 treſpaſs 

for a done thirteen before, 
the defendant pleads, Ton dis Ho an. Oh non eſt 
inde iis, Plaintiff replies, that he brought his ac- 
tion ſuch a term, and that within fix years before that 
time the defendant did the treſpaſs ; and upon this the 
defendant takes iſſue, and is found guilty : And it was 
held, 1ſt, That the defendant's was good in bar, 
without pleading the ſtatute. „That the plaintiff's 
replication was no departure; although it was objected, 
that he could have replied nothing, but that he was un- 
der ſome of the diſabilities, for which there is a ſaving 
in the ſtatute; for the plaintiff is not tied to the time or 
place laid in the declaration, but may vary from it upon 
evidence; and fo when the defendant, by his plea, pleads 
to a certain time or place, and thereby makes the time 
or place material, the plaintiff may him without 
r Lev. 110. 1 Kb. 566. 

S. C. Lee v. Raynes. | 


See 3 Bac. Abr. and 15 Vin. Abr. tit. Limitation. 
LIMITATION OF THE CROWN. See Kine, Ec. 
2 : word which we often read in the 
Monaſticum, and it ſignifies enamelled ; de limogia, 
is enamelled work, una crux de 2 Ec. 


Monaſt. 3 tom. 331. 
place where flax is ſown, a flax plat. 


LIN M, A 
Et meſſuagium quod eff juxta cœmeterium cum linario, 
guad jacet juxta prediflum meſſuagium. Pat. 22 Hen. 4. 


par. 1. m. 33. 


2 | 
ben | LINEN 


LINDESFERN, Is a place often mentioned in our hiſ- 
tories, being formerly a biſhop's ſee, now Hol y ISLAND. 

LINCOLN, In attaint of a verdict of the city of Lin- 
coln, the jury ſhall be ir of the county of 
Ric. 2. ſt. 1. c. 18. 3 Hen. 5. ſt. 2. c. 5. 
The aſſiſe of doulas and lockeram, 21 H. 
1 7 14. 28 H. g. cap. 4. againſt deceit in linen cloth, 
1. El. c. 12. 

Duties on linen imported, 2 V. & 1M. {eff. 2. cap. 
feft. 6, 7. 4 V. & M. cap. 8. J. 12. HF 4 is 


| 


Borelaps 


11 . 


| — 

to be enteged ad valorem, 7 Hg. 3. e. LITERATURA Literature. Ad literaturam ponevty 

= hain, ſignified to put out children to ſchool, which liberty with- 
Linen, Ec. may be imported from Ireland free, 7 | out conſent of the lord, was denied to thoſe parents who 
& 8W. z. c. 39. 1 Ann. ff. 2. c. 8. 16 Gee. 2. c. 26. | were ſervile tenants. 80 in the lands at Burce 


* 


_ . 

f. 6. v hich were held in villenage from the prioreſs of 

1 Duty on Scotch linen, 9 & 10W. 3. c. 45. — — cuſtumarius non debet filium ad 
27 ibited to be imported into Ireland, 3 literaturam ponere, neg; filiam ſuam maritare licen- 

& 4 Ann.c. 8. J. 4. tia a — Paroch. Antiq. p. 401. This 


lriſb linen be exported to the plantations, 3 & 4 | prohibition of educating ſons to learning, was ow 
Fs 3 Gen. 1. c. 21. : this reaſon, for fear the ſon being bred to letters, might 
Provided that no ſhip break bulk till notice to the go- | enter into religion or ſacred orders, and fo ſtop or 
vernor, &c. 3 & 4 Ann. c. 8. ſet. 2. | divert the ſervices which he might otherwiſe do, as 

Six pence duty on 30 ells of linen cloth exported, | heir or ſucceſſor to his father. * 
9 Ann. c. 6. ſeft. 53. LITERAE AD FACIENDUM AT TORNATUM 
A duty on printed linen imported, &c. 10 Ann.c. 19. | PRO SECTA FACIENDA. Reg. Orig. fol. 172. 
ſet. 66. 12 Ann. ff. 2. c. 9. ſeft. 5. & c. 19. made per- Liter de annua penſfone, Ibid. fol. 266. & 307. Litera 
petual, and part o the general fund, 3 Geo. 1. c. 7. patent ad faciendum generalem attornatum quia infimus, 
Penalty of 100 J. and pillory on felling ſilks with coun- I Ibid. fol. 21. Litera per quam Dominus remittit curiam 
terfeit ſtamps, 10 Ann. c. 19. ſect. g7. | ſuam Regi, Ibid. fol. 4. Liter de requeſtu, Ibid. 

Imported linens and Britiſh to be marked, 10 Arn. | 129. Litere canonici ad exercendum j 7 
206. 


fol. 

a um juriſdictionem loco 
c. 19. ſedi. 97. ſua, Ibid. fol. 305. Litera Patentes ad c bene- 
* Duties on Britiſo linens and FP Li- 
69. 12 Ann. ft. 2. c. 9. ſeft. 7. S id. fol 307. 

The duties laid by 12 Arn. c. g. made perpetual by | See theſe in their places. 

6 Ges. 1. c. 4. and part ſubſcribed into Seuth Sea ftock, }F LITERAE SOLUTORIAE, Were magical charac- 
n to the Bank, by 2 Geo. 2. c. 3. ters, ſuppoſed to be of ſuch force and efficacy, that it was 


Regulations of the linen manufacture in 10 | impoſſible to bind thoſe men who carried them: Comes qui 
Ann. c. 21. 12 Ann. ff. 2. c. 20. 13 Ges. 1. c. 26. | eum tenchat mirari cœpit quare ligari non an vero 
1 24 Geo. 2. c. 31. | literas ſolutorias, de quibus fe apud ſe ba- 
Exemption of European linen, c. from the two | beret. Bede, — 22. | 
thirds ſubſidy, 7 Ann. c. 7. 12 Ann. fl. 2. c. 21.  LITHOFPU ING, In the of York, i. e. 


Lawns and ſtriped white linens, Ic. not to be char- | the liberty, or a member of Puckering, the Sax. 
ged, 12 Ann. ft. 2. c. 19. lid. i. e. membrum. 3 | | 
Perſons printing GAs LITMUS, To what duties liable, 4 Will. & M. c. 5. 


Geo. 1. c. 36. jedi. 21. a. 2. | 
Link | = et ES" 1 8 8 
te . to Tree, 1. c. 7. | ol or litter, 2 par. fal. 33. 6. 
{e8. 39. y | . — LITTLETON, Was — the days of 
Iriſb linen may be exported to the plantations, 3 Geo. D r. 
1. c. 21. cap. 21 2. he wrote a book. of great account, called 
Stealing linen from bleaching 


felony without | Littleton's Tenures. | 
clergy, 4 Geo. 2. c. 16. repealed, 18 Geo. 2. c. 27. ſet. | LIVERPOOLE, For building a church there, and 
4. and judge impowered to tranſport offender. lighting the fireets, &c. 21 Geo. 2. c. 24. See Han- 
A bounty on coarſe Britiſh and Iriſh linen exported, | zouRs. | 
15 Geo. 2. c. 29. ſe. 2. 18 Geo. 2. c. 25. LIVERY, Liberatura, Is derived from the French 
Penalties on counterfeiting the ſtamps on linen, 17 | livere, that is, inſigne, geſlamen, or elſe from liverer, id 
Geo. 2. c. 30.  eft, tradere, and C— hath three ſignifications. In 
Penalties on fraudulent entries of Britiſh or Iriſh | one it is uſed for a ſuit of cloth or ſtuff that a gentleman 
linen, 17 Geo. 2. c. 31. ſect. 4. gives in coats, cloaks, hats or gowns, with cognizance 
Directions for preventing the fraudulent exportation | or without, to his ſervants or followers ; and is mentioned 
of foreign linens, 18 Geo. 2. c. 24. in 1 R.2.7. 20R.2.1,2. 7 H. 4. 14. 8 E. 4. 2. 
The bounty on exported linen to be paid out of the | 13 E. 4. 3. 8 H. 6. 4. 3 H. J. 12. 11 HF. 7. 7. 19 
old ſubſidy, and replaced out of the next ſupplies, 2 H 7. 14. 3 Car. 1. cap 4. In the other ſignification, it 
Ges. 2. c. 36. ſet. 31. 22 Geo. 2. c. 42 (ef. 28. betokened a delivery of poſſeſſion to thoſe tenants which 
The duties on foreign linen yarn altered, 24 Geo. 2. | held of the King in capite, or knights ſervice; for the 
e. 46. taken off for fifteen years, 29 Geo. 2. c. 2 13. | King, by his prerogative, hath primer ſeiſin of all lands 
Grant of 3000 J. annually for nine years for encou- | and tenements fo holden of him. Staundf. Prerag. fel. 
raging the manufacture of linen in Scotland, 26 Geo. 2. | 12. cap. 3. Livery in the third ſigniſication, is the writ 
c. 20. which lies for the heir, to obtain the poſſeſſion or ſeiſin 
Bounty on Britiſh and lriſb linen exported, 29 Geo. 2. | of his land at the King's hands, which fee in F. N. B. 
c. 15. Dy fol. 155. But by the ſtatute 12 Car. 2. cap. 24. all 
Penalty of making a falſe oath, 29 Geo. 2. c. 16. ſect. 1 1. wardſſu ps, liveries, &c. are utterly taken away, and ab- 
LINLITHGOW, A duty of two-pennies Scots upon | ſolutely diſcharged. Wg great men gave liveries 
ale there, 9 Ges. 1. c. 20. 6 Ges. 1. c. 18. | to ſeveral who were not of their family or ſervants, to 
LINSEED, How exempt of the two-third ſubſidies, 7 | engage them in their quarrels for that year: This was 
Ann. c. 7. ſec! 24. may be imported duty free, 3 Geo. | prohibited by the ſtatute 1 Hen. 4. viz. that no man of 


1. ſed. 2 whatſoever condition ſhould give any very but to his do- 
* To what duties liable, 2 V. & M. | meſticks, to his officers, or to his counſel learned in either 

- ST. 4- ect. 43» 44» 5 law. 

LITERA, (from the Fr. litiere, al. lictiere; and that! No yeoman ſhall wear the livery of any lord, unleſs he 
from leclum, a bed,) even the King's bed—Finem fecerunt | be menial with him, 16 R. 2. c. 4. 20 R. 2. c. 1, 2. 
cum rege pro terris quas diflus Petrus tenuit——per ſer- General prohibition of giving and wearing liveries, 1 3 

jantiam inveniendi unum ſervientem cum Hambergello per | R. 2. ft. 1 H. 4. c. 2. 7 H. 4. c. 14. 13 H. 4. 
40 dies in Anglia, & inveniendi literam ad le ctum regis, | c. 8 Fr. 6.c. 4. 8 Ed. 4. c. 2. 19 H. 7. c. 14. 
feenum ad palfridum regis quando jacuerit apud Brokenerſ}, The Prince may give his livery, 2 H. 4. c. 21. 12 
&c. Fines Term. Hill. 1 Ed. 2. in Com. Wilts. | Ed. 4. c. 4. | | 
Tres caradtatas litere, for three cart loads of ſtraw or The King's ſervants not to be retained in livery with 
litter. Mon. Angl. 2 par. fol. 33 b. others, 3 H. 7. c. 132. 
Vor. II. Ne. 103. | s G 


Ac 


L O C 
Ads concerning giving of liveries repealed, 3 Car. i. | 


edt. 27. | 
8 thriny OF LAND. See Vaptar. 
LIVERY OF SEISIN, { Dcliberatio ſeifine) Is a deli- 
very of polleſſion of lands, tenements, or other corporeal 


thereunto. For, (as Bractan lays, lib. 2. P 18. num. 
3.) Traditio debet eſſe veſtita, & non nuda. It is 2 cere- 
mony uſed in conveyance of lands or tenements, where 
an eſtate in fee-ſimple, fee-tail, or a freehold paſſeth : 
And it is a teſtimonial of the willing departure of him, 
who makes the /ivcrys from the thing whereof [very is 
made. And the receiving of the livery, is a willing ac- 
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declares by word of mouth before witneſſes the eſtate he 
parts with, and then delivers ſeiſin or poſſeſſion in man- 
ner aforeſaid: And fo the land or tenement paſſeth as 


See FEOFFMENT. 

LIVERY AND OUSTER LE MAINE, Is where 
by inqueſt before the eſcheator, it was found that nothing 
was held of the King; then he was-immediately com- 

! manded by writ, to put from his hands the lands taken 
into the King's hands. Stat. 29 Ed. 1. 28 Ed. 3. c. 4. 
See OUuSTER LE MAINE. 

LIVERY-MEN OP LONDON. In the companies 
of Londen, livery-men are choſen out of the freemen as 
aſſiſtants to the maſters and wardens in matter of council, 
and for better government; and if any livery man reſuſe 
to take upon him the office, the lord mayor and aldermen 
may fine him, and bring an action of debt for the ſum. 
1 Med. Rep. 10. See Loxpox. 

LOBBE, A large kind of Nertb-Sea fiſh. Stat. 31 


Ed. 3. 6 7 82 ; 
LO RS, May be imported by natives or foreign- 
ers, and in any veſſels, notwithſtanding 10 & 11 Will. 3. c. 
24. 1 Gee. 1. ft. 2. c. 18. fed. 10. Penalty on ta- 
king lobſters on the coaſt of Scat/and between May and 
September, 9 Geo. 2. c. 3. ſed. 4. . | 
LOCAL, (Localis) Signifieth in a legal ſenſe as much 
as tied or annexed to a place: For example. The 
thing is local, and annexed to the freehold. Kitchin, fol. 
180. And again, in the fame place, an aQtion of treſ- 
paſs for battery, Ce. is tranſitory, not local, that is, 


down as material in the declaration, or if it be ſet 
down, that the defendant ſhould traverſe it by ſaving, 
he did not commit the battery in the place mentioned 
in the declaration, and ſo avoid the action. And again, 


L O N 


„ LOCKMAN. In the Ie of Mun, the {chmon is an 
officer to execute the orders of the governor or deem 
ſters, much like our under ſheriff. Sce Kiag's Deſcrip- 
tion of the Iſle of Man, 26. 

LOCULUS, Is a word mentioned in Simeon Dunelm. 
cap. 6. 10. and it ſignifies a coffin, Cujus corpus in loculo 
plumbeo trunſlatum 1 2 3 

LOCUS PAR US, Signifies a diviſion made be. 
tween two towns or counties to make trial, in which of 
them the land or place in queſtion lies. Fleta, lib. 4. cap. 
Is. num. 1. 

*LOCUTORIUM, A lacutory or partour. The reli- 
ious, after they had dined in their common refeQory, 
ad a with-drawing room, where they met for difcourſe 
and converſation, which room for that ſociable uſe, they 
call locutorium a loquende, and parlcur, from the Fr. parler. 
They had another room which was called lacutorium fer- 
inſecum, where they might talk with laymen. Interim 
ribaldi cum inſtrumentis cluuſum ingredientes de locutorio 
farinſeco lapides molares levaverunt. Walſingham, p. 257. 
LODE-MANAGE, Is the hire of a pilot for conduQ.. 
ing a veſſel from one place to another. Cowell, edit. 1727. 
' LODE-MEREGE, Mentioned in the laws of Oleron, 
is expounded to be the {kill or art of navigation. Cowell, 
edit. 1727. | 

LODE-SHIP, A kind of fiſhing · veſſel, mentioned in 
ſtat. 31 Ed. 3. cap. 2. 

LODGERS AND LODGINGS. Stealing furniture 
from lodgings, 3 & 4 Will. & M. c. 9. ſe. 5. See Inxs, 

LARCENY. 
| LOGATING, An unlawful game, mentioned 33 H. 
| L88814. A le houſe, lodge or cottage 

„Alitt ſe, or .Corwell,ed. 1727. 
LOGWOOD, Otherwiſe called Blockwwoed, — 
from Campeche, and divers other remote parts, and pro- 
——Y 2 W Eliz. cap. 
11. nce by 1 2. cap. 11. the i ion and 
* yaa 
| or „ A North 
. 

LOLLARDS, (fo called from Malter Lollard, a Ger- 
man, firſt author of this ſe, living about the year 1315.) 
Were certain hereticks (at leaſt in the opinion of thoſe 
times) that abounded here in England in the days of Ed- 
ward the Third, and Henry the Fifth, whereof Vici li 
was the chief in this nation, according to Stow in his 
| Aunalt, fol. 425. they are mentioned ſtat. 2 Hen. 5. 
cap. 7. 22 theſe Lallarule, much was decreed by 
* » archbiſhop of Canterbury, in a council 
at Oxford. See their tenets in Spctſword"s Hiſtory of 
Scotland, fol. 61. The high ſheriff of every county was 
anciently bound by his oath to ſuppreſs them. 
ou ſhall (ſays the oath) de all your pain and dili- 
gence to deſtroy, and make to ceaſe, all manner of ＋ ry 
errors, commonly called Lollardies, within your bailtwick, 
| from time to fime with all your power, (fc. 


The intent of theſe Lallardi was, to ſubvert the Chri- 
ſtian faith, the law of God, the church, and the realm; 
ſo faid the ſtatute of Henry 5. cap. 7. which was repealed 
1 Eu 6. cap. 12. See 3 Inft. fol. 41. and Cawdrie's 
caſe. Ed. Coke's caſe, 1 par. fol, 25, Cc. The Lord 
Keeper aſſembled all the juſtices, and conceived that 
clauſe in the oath, touching ſuppreſſing Lallardiet, ſhould 
be omitted, becauſe appointed by ftatutes that are re- 
pealed. Cowell, edit. 1727. 

LOLLARDY and LOLLERY, (Mentioned in ſtat. 
1 2 Fb. & Ma. cap. 6.) The doctrine and opinion of 
the Lallards. Rogerus Afton miles pro praditiane ( Lol- 
lardia diſtrahatur & ſuſpendatur, & fic Juſpenſur pendeal 
ad valuntatem Regis. Middleſex Plac. Hill. 1 Hen. 5. 
rot. 7. & Trin. 2. Hen. 5. rot. 6. | | 


ſet down in certain. The guard of the perſon, and 

the land differ in this, becauſe the perſon being tranſi- 
tory, the lord may have his raviſhment de gard, before 
he be ſeiſed of him, but not ſo of the land, becauſe it 
is local. Perkin's Grants 39. 


fol. 230. the place is not local, that is, not material to 
be 
of 


LOMBARDS. The company ſhall be anſwerable for 
their debt, 25 Ed. 3 fb, 5. cz. 

LOMBE, (Sir Thomas,) How recompenſed for diſco- 
vering the arts of making and working the three capital 
Italian engines for making organzine ſilk, 5 Geo. 2. c. 8. 

LONDON. The city of London thall have their old 
liberties and cuſtoms, 9 H. 3. c. 9. 


Proceedings 


L ON 


eedings on a foreign voucher, Sr. Glcuc. 6 Ed, 
c. 12. Artic. St: Glouc. correct. g Ed. 1. 


1. : 3 
ſhall be aſſeſſed by the aſſiſe in novel diſſeiſin, 
- and amercements ſhall be before Barons of the 


uer, St, Glouc. 6. Ed. 1. c. 1 
—— to the aſſiſe ſhall be preſented to 
the Barons, St. Gleuc. 6. Ed. 1. c. 15. 

None ſhall walk in the ſtreets armed at curfer, unleſs 
noblemen or their ſervants with lights, St. Civ. Lond. 

Ed. 1. ff. 5. 

NI — SS ets field de fine an nic, St. Civ. 
Lond. 13 Ed. 1. ft. 5. : 

Fencing ſchools tor buckler ſhall not be kept in London, 
13 Ed. 1. fl. 5. 

1 E rf.s. 

LY 1. fl. 5. 
2 88. in London but thoſe who are ad- 
mitted and ſworn by the mayor and aldermen, St. Civ. 
Lond. 13 Ed. 4 . 

The officers of the city ſhall not be puniſhed for falſe 
impriſonment, unleſs it appear to be of malice, St. Civ. 
Lond. 13 Ed. 1. fl. f. 

The manner of for arrears of rent and ſer- 
vices, Stat. de Gavelet, 10 Ed. 2. 

The mayor, &c. of London, c. ſhall be tried by fo- 
reign jurors, on an indictment tor not redreſſimg errors, 
29 Ed. 3. c. 10. | | 

Vieuals may be freely fold in London, 31 Ed. 3. fi. 1. 
c. 10. | 

The mayor, Cc. ſhall have the rule of 
butchers and poulterers, 31 Ed. 3. ff. t. c. 10. 7 Ric. 
c. 11. 

Privilege granted to thoſe of London to ſell victuals by 
retail, 42 Ed. 3. c. 7. | 

The mayor ſhall have the conſervation of the Thames 
and Medtuay for preſerving the ſalmon, 17 R. 2. c. g. 

Of the breaches in the Thames, 4 H. 7.c. 15. 27 
H. 8. c. 18. 

The aldermen ſhall continue in their offices, till re- 
moved for reaſonable cauſe, 17 R. 2. c. 11. 

The mayor, Ic. not liable to the penalty of 28 Ed. 3. 
c. 10. for an erroneous judgment, 17 R. 2. c. 12. 

'The ward of Farringdon divided, and to have two 
aldermen, 17 K. 2. c. y | 

The penalties in 28 Edw. 3. c. 10. for not redreſſing 
defaults in government repealed, 1 H. 4. c. 15. 

Merchants of Landan free to pack their cloths, r. H. 4. 
c. 16. 


Any freeman may put his child apprentice in London, | 


notwithſtanding the ſtatutes, 8 H. 6. 11. 

Freemen of Landen may carty their goods to any fair 

or market, netwithſtanding their by-laws, 3 H. J. c. o. 
The challenges of Rems deins le gard taken away, 
+ BL. 7-6. 5. | 

Power . the mayor, S. where they find ſprings, to 
lay pipes, Cc. for the convenience of water, 35 H. 8. 
c. to. 

For paying tithes in J. andan, 27 H. 8. c. 21. 37 H. 8. 
c. 12. 

Attaints of untrue verdicts in Landen ſhall be tried in 
London, 37 II. 8. c. 3. 

No new? buildings to be erected within three miles of 
Landen or Weſlminjler, 38 El. c. 6. 

For bringing the New River to London, 3 Fac. 1. c. 18. 
4 Fac. 1. c. 12. 12. Geo. 2. c. 32. 

A court of judicature erected to determine differences 
touching houſes burnt inthe fire of London, 19 Car. 2. c. 2. 
22 & 23 Car. 2. c. 14. 23 Car. 2. c. 10. 

Directions tor the rebuilding of London, 19 Car. 2. c. 3 
aan. 

Houſes built otherwiſe to be deemed publick nuifances, 
19 Car. 2. c. 3. 

Dangerous trades prohibited in the high ſtreets, 19 Car. 
2. c. 3. fel. 21. 


Aldetmen in Landon to have the ſame power as juſtices | 


of peace, 22 Car, 2. c. 1. ſe4. 15. 


Ra es for wharfage and cranage, 22 Cur. 2. 6. 11. 
ſedi. 21. | x 


ſhall keep inns in the city; St. Civ. 
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Dimenſions of wharfs from London-Bridge to the Te. 

ple, 22 Car. 2. c. 11. ſect. 1 
— | of the chogy is Lenka ſettled, 23 U 
24 2. c. 15. | 

For di of concealment of charities given during 
the plague, 22 & 23 Car. 2. c. 16. 

A coutt of judicature to determine differences con- 
cerning houſes burnt in the fire at Southwark, 29 Car. 2. 
c. 4. 
j againſt the city on the quo warrants va- 

„ 
c. may carry 1s withi | 
of Londen without cocquets, 1 Ann. ff. t. c. 26. ww 


Commiiſioners of the Chelſea water-works to be incor- 
porated, 8 Geo. 1. c. 26. | 
—_— elections, &c. in Londen, 1 1. Geo. 1. 
e. 10 /ed. 1. 
Oath, c. to be taken, bid. | 
1 falſe oath or affirmations 11 Geo. 1. c. 18. 
fea. 3. | 
The aldermens ive in common council 
1 Geo. 1. c. _ RepeaP'd, 19 Geo. 2. c. 8. 
Freemen impowered to di of their effects, not- 
rr CS a. 17. 
os indediing is Lead ++ to the juric- 
"The prefeing the — 
preſenting t | yor at nſter to be 
2 the geh of November new ſtile; 24 Geo. 2. c. 48. 
41. 11. 
| The admiſſion and ſwearing of the mayor to be on the 
day preceding, 25 Geo. 2. c. 30. ſet. 4. | 
The paſfage over and through London-Bridge to be 
widened, 29 Geo. 2. c. 40. 
Penalty of laying rubbiſh in the ſtreets of London, &fc. 
32 Geo. 2. c. * 5 
LONDON CE. See lnvunancs. 
LONGELLUS, Is a word uſed in Thern's Chronicle, 
and it ſigniſies ſpeciem acoverlet. Cowell, edit. 1227. 
' LONGITUDE. A reward for the longi- 
tude at ſea, 12 Ann. ft. 2. c. 16. Directions for aſcertain- 
ing the longitude and latitude of the ports and head-lands, 


NT TIES > 
vention for diſcovery of the 3 Geo. 3. c. 14. 
* explaining and rendering more effeQual the ſaid acta 


of 12 Arn. and 26 Geo. 2. 5 Geo. 3. c. 20. 
' LOQUELA, An impa Carell, edit. 1727. 
LORD, (Dominus, Hlaford, ſignifying a bread - 


| Liver, bountiful or hoſpitable,) Is a word of honour with 
us, and uſed diverſſy. Sometimes being attributed to 
| thoſe who are noble by birth or creation, and are other- 
viſe called Lords of the parliament, and peers of the realm: 
Sometimes to thoſe ſo called by the curteſy of England, 
as all the ſons of a Duke or Marqueſs, and the eldeſt ſon 
of an Earl: Sometimes to perſons le by office, 
as Lord Chief Fuſtice, &c. and ſometimes to an inferior 
on that fee, and co the of 

| tenants within his manor ; for by his tenants he is called 
L:td, and in ſome places, for diſtinction-ſake, Landlord + 
In which laſt ſignification, it is moſt uſed in our law- 
books, where it is divided into Lord paramount, and Lord 
meſne. Lord meſne is he that is owner of a manor, and by 
virtue thereof hath tenants holding of him in fee, and by 
copy of cout᷑t· roll; and yet holds himſelf of a 
called Lord paramount, or above him. Old Nat. Brev. 
fol. 79. We likewiſe read of very lord and very tenant : 
Fiery bord, is he who is immediate lord to his tenant ; and 
very tenant, he that holds immediately of that lord: So 
that if there be hrd paramount, lord meſne, and tenant; 
the lord paramount is very lord to the tenant. Broke, tit. 
Heriot, numb. 1. 

Lords engaged to procure the King to obſerve the 
ſtatute, 14 EA. 3. ft. 1. c. 21. 


The peers of the land to redreſs by judgment things 
done againſt Magna Cbarta, 15 Ed. 3. ft. 1. c. 1. & 
| 64 | 


Lords 
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Lords to be judged by their peers, 15 Ed. 3. ff. 1. c. 2. 
1 Ed. 6. c. 1 c. 1. ſeci. 34. 
t 


For the placing lords, 31 8. c. 10. 
Lords to have privilege of vithout burning, 
1 Ed. 6. c. 12. ſect. 14. 


See PARLIAMENT, PEERS. 

LORD HIGH ADMIRAL. See ADMIRAL. 

LORD OF A MANOR. See Cor rnorp. : 

LORD IN GROSS, F. N. B. fol. 3: Is he that 1s 
lord, having no manor, as the King in & of his 
Crown, Ibid. fol. 5. and fol. 8. where is a caſe wherein a 
private man is lord in groſs, viz. A 1 
tail of all the land he hath, to hold of him, and 3 
his heir hath but a ſeigniory in groſs. 

LORDS MARCHERS. See Warts. 


Chronicle, pag. gt. Herbertus loſinga, that is, Herbert 
the yaw Log — Sc. Emit de Rege. Godwin 
the b 


writing of 


ſurgit in 


of Norwicb, mentions this Herbert; 


LOTHERWITE, or LEYERWTT, Is a liberty or 
privilege to take amends of him that defileth your bond- 
woman without licence, Raffall”s Expoſition of Words ; fo 
that it is an amends for lying with a bond-woman. Cowell, 
edit. 1727. 
| LOTTERY. A lottery for one million on the duty 
on falt and an additional excife, 5 V. M. c. 7. fed. 
10 u. 3. c. 17. 9 Am. c. 6. ſet. $6. 10 Ann. 
c. 26. ſet. 109. 5 Geo. 1. c. g. ſect. 43. 8 Ges. 1. c. 2. 


6 Geo. 2. c. 35. , 29. i 
Addon penalties on lotteries, 12 Geo. 2. c. 28. | 
Sale of lands by lottery void, and the lands forfeited, * Engliſh money, in the days of Edward the Third, and 


12 Geo. 2. c. 28. ſed. 4. | 

Nor to affe& any eſtate in lands, &c. held by allot- 
ment, 12. Geo. 2. c. 28. ſed. 11. 

Not to extend to Royal palaces where the King reſides, 
12Geo. 2. c. 28. ſ. 10. 

Lottery annuities, 16 Geo. 2. c. 13. ſect. 10. 28 Geo. 
2. c. 18. 29 Ces. 2. c. J. 

Laws againſt private lotteries extended to Ireland, 29 


Seo. 2. c. 2. ſed. 26. 30 Geo. 2. c. 5. ſed. 22. See | 


GAMING. 

LOVE. Provoking unlawful love was one ſpecies of 
witchcraft puniſhable by ſtat. 1 Fac. 1. c. 12. See 
WITCHCRAFT. 

LOURCURDUS, A ram or bell-wether. Cowell, 
edit. 1727. 

LOURGULART, (Fr. Lourderie, inbumanitas, incivi- 
litas.) In ſtatuto pro ſlratis London, printed anno 1 573. art. 
45. Caſting any corrupt thing, or appoiſoning the water, 


is lourgulary and felony. Some think it a corruption of | 


dug See Glaſſ. in x. Scriptores, verbo Burglaria. 
LO WINES AND SPIRITS. See Bxaxpv. 


and ſo are taken with a net. This name is derived from | 
the word low, which in the Saxon, or old Engliſh, ſigni- | 
fies a flame of fire. See the Antiquities of Warwickſbire, 
dag. 4. 


LYN 


LOWBOTE, A recompence for the death of a man 
killed in a tumult, or, as we ſay, by the mob. Cowell, 


edit. 1727. 
LUDI DE REGE ET REGINA, Playing at cards, 
ſo called, becauſe there are Kings and in the 


pack. Cowell, edit. 1727. 

| LUMINARE, A lamp or candle ſet burning on the 
altar of any church or chapel, for the maintenance ot 
which, lands and rent-c were frequently given to 
religious houies and pariſh churches. See Kennet's 
Gloſſary to Parochial Antiquities. 

UNATICK, Is defined to be a perſon who is ſome- 
times of good and found memory and underſtanding, and 
ſometimes not: A/iquando gaudet lucidis intervallis : And 
ſo long as he hath not underſtanding he is non compar 
Ki. caſe any perſon 

y ſtat. 15 Geo. 2. c. 30. in In found a 
lunatick, "_ ſition taken by vis of a com- 
— perſon N PO tes, 

or 4 „ Whoſe and 
. Bol be com- 
mitted to the care of particular truſtees, ſhall marry be- 
fore he or ſhe be declared of ſane mind by the Lord 
Chancellor, or ſuch truſtees as aforeſaid, or the major 
them, every ſuch marriage ſhall be void. See 

EOTS AND LUNATICKS. 

LUNDA, A weight uſed here. Lunda anguil- 
 larum conftat de 10 flicis. Fleta, lib. 2. cap. 12. par. 7. 
| LUNDRESS, A ſterling or eaſterling in a reſtrained 
ſenſe, ſignified nothing but a filver penny, which at firſt 
was about three times as heavy as a penny is now, and 
was once called a lJundreſs, becauſe it was to be coined 
only at London, and not at the country mints. See 
Lowndes s Eſſay = Coins, p. 17. 

LUPANAT „A baud or ſtrumpet. Rex majori & 
vic. London falut”. Quia intelleximus quod plures roberie 3 
murdra perpetrantur per receptatores & receptatrices pub- 
licas lupanatrices in divers locis in civitate noſtra pre- 
difta, fc. Log 1. p. 1. m. 16. dorſo. 

LUPINUMCAPUT GERERE, Tobe outlawed, and 
ſo have one's head expoſed like a wolf's, with a reward 
to him that ſhall bring it in. Hugo filius Walteri 
 preſbyteri utlegatus non comparuit, unde dictum fuit quod 
pod Hugo noluit comparere ad pacem Regis, quod gere- 
ret lupinum caput, cut prius fecit —Placita Coronz 


4 Joh. Rot. 2. in dorſo. | 
 " LUPULICETUM, A place where hops grow, a hop- 
garden. Co. 1 Inſt. 4. ö. 
LUSHBURGHS, or LUXENBURGHS, Were a 
baſe ſort of money coined beyond ſea, to the likeneſs of 


brought in to deceive the King and his people ; to avoid 
which, it was made treaſon for any 'man wittingly to bring 
in any ſuch. Stat. 25 Ed. 3. flat 4. cap. 2. 3 part Inft. 
fol. I. Knight. anno 1347» tells us, that in eodem anno 
fertur in Angliam per alienigenas & indigenas mercatores 
falſa moneta, que luſtiburn appellata eft, unde apud Londo- 
niam multi mercatores E alii plures ſunt tracti & ſuſpenſe. 
' LUTESTRINGS. See Six. 

LYEF-YELD, LEF-SILVER, A ſmall fine or pe- 
cuniary compoſition paid by the cuſtomary tenant to the 
lord for leave to plow or ſow, &c. Somn. of Gavelkind. 

LYMPUTTA, A lime-pit. Cowell, edit. 1727. 

\ LYNDEWODE, Was a doctor both of the Civil and 
Canon laws, and dean of the Arches. He was embaſ- 
ſador for Henry the Fifth into Portugal, anno 1422, as 
appeareth by the Preface to bis Commentary upon the Pro- 
vincialt. Covell, edit. 1727. 

LYNN, For rebuilding the houſes there, 26 Hen. 8.c.9. 


M. 


IS the letter with which every perſon convicted 
M. of manſlaughter, and adinitted to the benefit of 
his clergy, muſt be marked on the brawn of the left 
thumb. 4 H. 7. cap. 13. 

MACF. See Sp1cxs. 

MACE-GRIEFE, or MACE-GREFFS,  Macbeca- 


rii,) Are ſuch as willingly buy and fell ſtolen fleſh, know- | 


ing the ſame to be ſtolen, Britton, cap. 29. and Crompton's 
Juſtice of Peace, fol. 193. Vide Leger Ine, cap. 20. De 
carnem furtivam tenente. De macegrariis carnes furtivas 
ſcientibus, vendentibus © ementibus. Stat. Walliae. 
MACECARIA, MACHEKUNA, {Maecella), The 
fleſh-market or ſhambles. Cowell, edit. 1727. 
MACHECARIUS, A butcher. Cowell, edit. 1727. 
. Ed. Reg. c. 39. 
ACHECOLLARE or MACHECOULARE (from 
the Fr. Mafcbecoulis) To make a warlike device, eſpe- 


cially over the gate of a caſtle, reſembling a grate, | 


through which ſcalding water, or offenſive things may 
be thrown upon pioneers or aſſailants. 1 Inf. fol. 5. a. 
' MACIO, A mation. Cowell, edit. 1727. 
MACKAREL, May be fold on Sunday, 10 & 12 Will. 
c. 24. 
3 MADDER, To be imported unmixed, 13 14 Car. 
2. 30. repealed 15 Car. 2. c. 16. ſect. 3. To what du- 
ties liable, 2 V. C Mc. 5. Tithes of madder ſettled, 


31 Geo. 2.c. 12. 5 Geo. 3. c. 18. Penalty of deſtroy- 
madder _ Geo, 2. c. 35. 
""MADNING- NEY, on —— — 
found about Dunſtable, are fo called by country 
— ＋ ſeem to retain this name from Magintum, 
by the Antonaws, in his [tinerary, tor Dun- 
fable. Camden. 5 
MADRIGALS, Is an old word, ſignifying country 
Cowell, edit. 1727. 
MAEREMIUM or MEREMIUNM, Is derived from 
the old French word mereſne, for timber. It properly 
ſignifies any fort of wood fit for building, ſez quedvis 
materiamen, from whence the word is derived. See 
IAT ERA. 


MAGBO TE or MAEGBO TE, A recompence for 


the ſlaying or murder of one's kinſman; for anciently in | 


this nation, corporal puniſhments for murder and other 
great offences, were ſometimes commuted into pecuni 
fines, if the friends of the party ſlain were fo fatisfied 
Leg. Canuti Regis, part. 1. cap. 2. 

MAGISTER : Inold writings we find this title often, 
as His te/{:bus magiſtro Jobanne de Croft. It noted the 


perſon had attained fome degree of eminence in ſcientia 


aligua, præſertim literaria. And in old times thoſe who 
are now doctors were termed magi/?ri. 

MAGISTRATF, / Magi/ftratus) A ruler, and he is faid 

to be Cuftss utriuſque talulæ, the keeper or preſerver of 
both tables of the law; therefore if any magiſtrate, or 
miniſter of juſtice, in execution of their office, or keep- 
ing of the peace, according to the duty of their office, 
be flain, that is murder, for the contempt and diſobedi- 
ence to the King and the law, for it is contra poteſtatem 
regis & legis, Co. g Rep. Mackally's caſe. 

A contemptnous carriage and behaviour to a magiſ- 
trate is a breach ct the good behaviour, and he to whom 
ſuch affront is offered may bind to the good behaviour, 
or, if he has no ſureties, commit him till ke find ſome ; 
per Holt Ch. J. Parr. 29. 

MAGNA ASSISA E.LIGENDA, Is a writ directed to 

the ſheriff, to ſummon four lau ſul knights before the juſ- 
tices of a//i/e, there upon their oaths to chooie twelve 

knights of ine vicinage, Ec. to pats upon the great afſi/e 

_—_— A. plaintiff, and B. defendant, Sc. Reg. Orig. 

, MAGNA CHART A, "The Great Charter was granted 

the ninth year of Fry the Third, and confirmed by 

Edward the Firſt. The reaſon why it was termed 
Vor. II. Ne. 10g. 


. 


becauſe it 

than 

excommunication, 

read in Haling ſbed, that King ahn, to appeaſe his ba- 
rons, yielded to laws or articles of government, much 


like to this Great Charter : But we 


; 
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he ſwore, On the word and faith of a King, a Chriſtian, | 
and a Knight to obſerve it. Cowell, edit. 1727. 
: » of Me 


\ ri hall be granted againſt the infringers, &. 52 
_ © ſheriffs, Gr. St: 


Magna Charta ſhall be fent to all 


3. c. 1. | 
MAGNA CARIA, A or general reap- 
day ; the lord of the — — —— 
had (in 21 R. 2.) a cuſtom that by ſummons of his bailiff 
upon a r y (then magna precaria) the 
id do 199 days work for him; every tenant 
that had a chimney was to fend a man. Phillips of Pur- 
veyance, fag. 145. | 
MAGNUM CENTUM, the great hundred or fix- 
ſcore. Cart. 20 Hen. 3. m. 1. | 
MAHOMERIA, The temple of Mabomet, fo called 
by Matt. Faris; and becauſe the geſtures, noiſe and ſongs 
there uſed were ridiculous to the chriſtians, therefore 


they called antick dancing, and every ridiculous thing, 2 
| MOMerre. 
| MAIDEN ASSISES, Is when at any aſſiſes no per- 


ſon is —— to die. 

MAIDEN RENTS, Is a noble pai every tenant 
in the manor of Builth bs Come. r. marriage, 
and it was anciently given to the lord for omitting the 


cuſtom of Marcbeta, whereby ſome think he was to 


have the firſt night's lodging with his tenant's wife: Bue 
I rather ſuppoſe it to be a fine for the licence to marry a 


daughter. See MarcneTa. 


MAIGNAGIUM, (from the Fr. maignen, i. e. faber 
erarius) A braſier's thop ; but fome are of opinion that 
it ſignfies an houſe, gueſs meſſuagium. Cowell, edit. 
1727. 

MAIHEM, or MAYHEM, ¶Mabemium, from the 
French word mebaigne, ) Signifies a corporal wound or hurt, 
by which a man loſeth the uſe of any member, that is oy 
might be any defence unto him in battle: As if a bone 
be taken out of the head, or broken in any other part 
of the body or foot, or hand or finger, or joint of a 
foot, or any member be cut, or by wound the ſine ws be 
made to ſhrink ;; or if an eye be put out, fore-teeth broke, 
or any other thing hurt in any man's body, whereby he 
is difabled to defend himfelf, or offend his enemy. Glas- 
vill, lib. 14. cap. 7. See Bracton at large, lib. 3. tract. 

2. cap. 24. num. 3. Britton, cap. 25. and Staundf. pl. 


coy. lib. 1. cap. 41. and the Mirror of Fuſtice, cop. De 
Homicide. But the cuttirg off an ear or noſe, the 
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breaking of the hinder teeth, or ſuch like, was no may- 
bem, it being rather a deformity of body, than diminiſh- 
ing of ſtrength. But now by the ſtatute of 22 & 23 
Car. 2. c. 1, the cutting off a noſe, or cutting off or 
diſabling any limb or member, is made felony without 
benefit of clergy : Maybem is commonly tried by the juſ- 
tices inſpeQing the : And if they doubt whether it 
be a maybem, or not, uſe to take the opinion of 
ſome able chirurgeon in the point. The Grand Cuſtu- 
mary of Normandy, cap. 6. calls it mabargnium, and the 
Canoniſts, Membri mutilationem; but all agree, that it is 
the lo of a member, or the uſe thereof; and Membrum, 


Caſſan. de Conſ.. Burg. pag. 168. defines thus, Ef? pars | 


corporis habens deſtinatam operationem in corpore. See Skene 
De verborum — verbo Machanium. See Co. 
en Litt. lib. 11. cap. 11. ſect. 194. Homo Mabemiatus, a 
man maimed or wounded. By the old Engliſb law there 
lay an appeal for maibem or wilful wounding: When it 
was laid to the charge of the defendant or appellee, that 
he did it nequiter in felonia, i. e. maliciouſly, and with an 
evil or felonious intent: And the appellant did offer Di/- 
rationare verſus eum, ſicut homo maibemiatus, prout curia 
Domini Regis conſideravit. Vid. Bracton, lib. 3. cap. 24. 
n. 1, 2. Cowell, edit. 1727. 5 

Maibem is by others defined to be an hurt done to a 
man's body, whereby he is rendered leſs able in fighting, 
either to defend himſelf, or annoy his adverſary; tuch as 
the cutting off, diſabling, or weakening a hand or finger, 
ſtriking out an eye or fore-tooth, or caſtration, &c. and 
theſe are rly ſaid to be mathems, and to come under 
the notion of felonies; but the cutting off an ear or noſe 
are ſaid not to be properly maihems, becauſe they do not 
weaken a man, but only disfigure him. C. Lit. 126, 
128. 3 Inſt. 62, 118. 1 Hawk. P. C. 111. 

By the old Common law, caſtration was puniſhed with 
2 and other maihems with the loſs of a member for 
member; but of latter days maihem was puniſnable only 
by fine and impriſonment. Brac. 144. 3 Inſt. 62. 

And by the ſtatute 22 & 23 Car. 2. cap. 1. it is en- 
acted, © That if any perſon ſhall on purpoſe, and of 
malice forethought, and by lying in wait, unlawfully 
cut out, or diſable the tongue, put out an eye, ſlit the noſe, 
cut off a noſe or lip, or cut off or diſable any limb or 
member of any ſubje& of his Majeſty, with intention in 
ſo doing to maim or disfigure, in any the manners before 
mentioned, ſuch his Majeſty's ſubject, that then, and 
in every ſuch caſe, the perſon or perſons ſo offending, 
their counſellors, aiders and abettors, knowing of and 

ivy to the offence as aforeſaid, ſhall be and are by the 


id ſtatute declared to be felons, and ſhall ſuffer death | 


as in caſes of felony without benefit of clergy.” 

Provided, that no attainder of ſuch felony ſhall extend 
to corrupt the blood, or forfeit the dower of the wife, or 
the lands, goods or chattels of the offender. 

If a man attack another of malice fore-thought, in 
order to murder him with a bill, or any other ſuch-like 
inſtrument, which cannot but endanger the maiming him, 
and in ſuch attack happen not to kill, but only to maim 
him, he may be indicted on this ſtatute, together with 
all thoſe who were his abettors, c. and it ſhall be left 
to the jury on the evidence, whether there was a deſign 
to murder by maiming, and conſequently a malicious in- 
tent to maim, as well as to kill; in which caſe the of- 
fence is within the ſtatute, tho? the primary intention was 
murder. State Tr. val. 6. fo. 211. So ruled in Cooke's 
trial, who together with Moeodburne was condemned and 
executed at Suffolk aſſiſes, 8 Geo. 1. for ſlitting the noſe 
of Mr. Criſpe. 

MAII INDUCTIO, An old may-game or ludicrous 
cuſtom for the prieſt and people in proceſſion to go to ſome 
adjoining wood on a may-day morning, and return in a 
fort of triumph, with a may-pole, boughs, flowers, gar- 
lands, and ſuch like tokens of the ſpring. There was 
thought to be ſo much heathen vanity in this practice, 
that it was condemned and inhibited within the dioceſe of 
Lincoln, by the good old exemplary biſhop Groſtbead.— 
Faciunt etiam, ut audivimus, clerici ludos quos vocant in- 
ductionem maii, & feſtum autumni, & laici ſcotales, quod 
nulla modo vas latere poſſit. Si veſtra prudentia ſuper hiis 
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 diligenter inquireret —Rob. Groſſeteſt, Epiſcopi Linc. 
| Epiſt. apud Append. ad Faſciculum, p. 382. 

MAIL, {Maucula,) A coat of pn” it is called mart, 
from the French maille which ſignified a ſquare figure, 
or the ſquare hole of a net. So maille de baubergerns is 
a coat of mail, becauſe the links or joints in it reſembled 
the ſquares of a net. Maille, with a double V, ſignifies 
a round ring of iron; from hence the play of Pall-mall, 
from palla a ball, and the round ring through which it 
is to paſs. Cawell, edit. 1727. 

MAILE, Anciently a kind of money. Id. ib. See 
BLACK-MAILE. 

MAILES, Silver half-pennies. In 9 Hen. 5. by in- 
denture in the mint, a pound-weight of old ſter ing was 
to be coined into three hundred and ſixty ſterlings or 
pennies, or ſeven hundred ard twenty mailer, or one 
thouſand four hundred and forty farthings. See Lorunde gs 
Man int, p. 38. 

MAIMING, Cutting out tongues, maiming, c. made 
felony, 5 Hen. 4.c. 5. Cutting off the ears of a man, 
or the tongue of a beaſt, puniſhed with treble damages, 
and 101. fine 37 Hen. 8. c. 4. ſedi. 4. 

MAINAD, A falſe oath, perjury. Si nolit abju- 
rare, emendet ipſum mainad, id eſt, perjurium dupliciter. 
—— Leg. Inz Regis, c. | 

MAINE-PORTE, / 7 manu portatum,) Is a ſmall tri- 
bute, commonly of loaves of bread, which in ſome places 
the pariſhioners pay to the rector of their church, in re- 
compence for certain tithes. Cowell, edit. 1727. 

MAINOUR, or MANOUR, or MEINOUR, (from 
the French manier, i. manu tra#are,) In a legal ſenſe de- 
notes the thing that a thief taketh away, or ſtealeth. As io 
be taken with the mainour, Pl. Cor. fel. 179. is to be taken 
with the thing ſtolen about him: And again, fol. 194. 
it was preſented, that a thief was delivered to the ſheriff 
or viſcount, together with the mainour : And again, fel. 
186. If a man be indicted, that he feloniouſly ſtole the 
goods of another, where, in truth, they are his own 
goods, and the goods be brought into the court as the 
mainsur; and it be demanded of him, what he faith to 
the goods, and he diſclaim ; though he be acquitted 
of the felony, he ſhall loſe the goods: And again, fo/. 
149. If the defendant were taken with the manzur, and 
the manour be carried to the court, they, in ancient times, 
would arraign him upon the mancur without any appeal 
or indictment. Cowell, edit. 1727. 
| MAINPERNABLE, That may be let to bail, bailable; 
and what perſons are bailable appears in the ſtatute or 
Weſt. 1. cap. 15. made anno 3 Edw. 1. See Ban. 
 MAINPERNORS, { Manucaptores,) Are thoſe perſons 
to whom a perſon is delivered out of cuſtody or priſon, and 
they become ſecurity for him, either for appearance or 
fatisfaCtion ; they are called Manucaptores, becauſe they 
da it as it were manu capere & ducere captivum + cuſladiu 
vel priſona. And the priſoner is ſaid to be delivered to 
bail, from the words of the bail piece, viz. A. B. Ec. 
 traditur in bailium F. D. © R. R. &c. See 
MAINPRISE, ( Manucaptio,) Is compounded of two 
French words, viz. main, manus, pris, caput : It ſignific; 
in our law, the taking or receiving a man into friendly 
cuſtody, that otherwiſe is or might be committed to pri- 
ſon, upon ſecurity given for his ſorthcoming at a day aſ- 
ſigned: And they that thus undertake for any, are called 
Mainpernort, becauſe they do receive him into their 
hands, Staundf. Pl. Cor. fol. 178. from hence comes the 
word mainpernable, which denotes him that may thus be 
bailed; for in many cafes a man is not mainpernuble; 
whereof ſce Bro. tit. Mainpriſe per totum, and F. N. B. 
fol. 249. Manws::d in his Foreſt Laws, pag. 167. makes 
a great difference between bail and mainpriſe; for he that 
is mainpriſed (faith he) is always ſaid to be at large, and 
to go at his own liberty out of ward until the day of his 
appearance; but otherwiſe it is, where a man is let to bail 
to four or two men by the Lord Chief Fuſtice in eyre of 
the foreſt, or any other judge, until a certain day; for 
there he is always accounted by the law to be in their ward 
and cuſtody for the time: And they may if they will, 
keep him in ward or in priſon all that time, or otherwiſe 


at their will; ſo that he that is ſo bailed, ſhall not be 
ſaid 
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law to be at large, or at his own liberty 
The Mirror of Fuſtices diſtinguiſhing 
between pledges and mainpernors, faith, that pledges are 
more general, and that mainpernorr, are body for body, 
lib. 2. cap. De Treſpaſs Venial, and lib. 3. cap. Des 
Pledges & Mainpernors. When mainpriſc may be granted 
and when not, ſee Cromp. Juſt. of Frace, fol. 136, and 
141. and Lamb. Eiren. lib. 3. cap. 2. pag. 336, 337. 
338, 339, 340. See alſo Britton, fol. 37. cap. Des 
Pledges 2 Inpernors. Laſtly, the Mirrer of Fuſtices 
faith, that pledges are thoſe that bail or redeem any thing 
but the body of a man, but mar rs are thoſe that 
free the body of a man ; and therefore that pledges belong 
properiy to real and mix'd actions, and mainpernors to 
2 ws 
MAINSWORN, 


Cowell, edit. 1727. See Bair. 
In the North, ſignifies as much as 

ſworn. Brewnl. Rep. 4. Heb. Rep. 8. 

FAN r ANR, 4 be that ſupports or ſeconds a 
cauſe depending in ſuit between others, either by diſ- 
burſing money, or making friends for either party. 
Stat. 19 Hen. 7. cap. 14. 

MAINTENANCE, (Manutentio, and manutenentia,) 
Signifies the upholding of a cauſe or perſon, either by 
word, writing, countenance or deed; metaphorically 
| Erawn from ſuccouring a young child, that learns to go 
by one's hand: In law it is taken in the worſt ſenſe, as 
appears by 32 II. 8. c. . And when a man's act in this kind 
is by law accounted maintenance, and when not, ſee 
Broke, tit. Maintenance, and Kitchin, fal. 202. and F. N. B. 
fel. 72. and Cromp. Juriſd. fel. 38. The writ that lies 
againſt a man for this offence, is called Maintenance. 
See Cz. zn Litt. fol. 368. Special maintenance, Kitchin, 
fol. 294. ſcemeth to be maintenance, moſt properly ſo 
termed. Cxvel!, edit. 1727. 

Maintenance in general, is defined by others an un- 
lawful taking in hand, or upholding of quarrels, or ſides, 
to the diſturbance or hinderance of common right, and 
zs faid to be twofold. Co. Lit. 368. b. 2 1 208, 212. 
1 Hawk. P. C. 249. Firſt, Ruralit, or in the country; 
as where one aſſiſts another in his pretenſions to certain 
lands, by taking or holding the poſſeſſion of them for him by 
ſorce or ſubtilty; or where one ſtirs up quarrels and ſuits 
in the country, in relation to matters wherein he is no 
way concerned; and this kind of maintenance is puniſh- 
able at the King's ſuit by fine and impriſonment, whe- 
ther the matter in diſpute any way depended in plea or 
not; but it is ſaid not to be actionable. Co. Lit. 368. 
2 Inſt. 213. 2 Roll. Mr. 115. Secondly, Curialis, or 
in a court of juſtice, where one officiouſly intermeddles 
in a ſuit depending in any ſuch court, which no way be- 
longs to kim, by aſſiſting either party with money, or 
otheru iſe, in the profecution or defence of any ſuch ſuit. 
2 Inſ!. 212. 2 Roll. Ar. 115. Of this ſecond kind of 
maintenance there are ſaid to be three ſpecies, 1ſt, Where 
one maintains one ſide to have part of the thing in ſuit, 
which is called champerty ; and for which fee CHAMER- 
TY. 2dly, Where one laboureth a jury, which is called 
embracer;, and for which fee EMBRacery. 3dly, Where 
one maintains another without any contract to have part 
of the thing in ſuit, which generally goes under the com- 
mon name ot maintenance. 


ſaid by the 
thus far Man wood. 


| 


þ 


t. What ſt all be deemed afls of maintenance 
what reſpects ſome ſuch aclt may be juſtified. 


2. Hie maintenance is reſtrained and puniſbed by the 
C:mmen law, and by ſlatute. | 


3. Ofence of buying or ſelling pretended titles. 


r. N Vat ſhall be d:emed act: of maintenance; and in 
what reſpeits ſome ſuch acts may be juſlified. 


It is aid, that not only he, who aſſiſts another with 
money in his cauſe, as by retaining counſel for him, or 
otherwiſe bearing him out in the whole, or part of the 
expence, but alto he who, by his friendthip or intereſt, 
ſaves him that expence, which otherwiſe he may be put 
to, is guilty of maintenance; as where one perſuades, or 


2 


But a 


learned in the law, 


; and in | 
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another gratis, Bro. Maint. 7, 14. 2 Roll. Abr. 119, 
: Hawk. P. C. 249. 

Alſo it ſeems to be an act of maintenance to open 
evidence to the jury, or to give evidence officiouſly with- 
out being called upon to it, or to ſpeak in a cauſe as 
one of counſel with the party, or to retain an attorney 
for him; and ſome have ſaid, that it is maintenance even 
barely to go along with him to enquire for a learn- 
ed in the law. Fetl. 78, 79. Cro. Eliz. 735. 1 Roll. 
Abr. 593. 2 Roll. Abr. 118. 

It ſeems to be maintenance for a man of great power 
and intereſt to ſay publickly, that he will ſpend 20 l. on 
one ſide, or that he will give 20 J. to labour the jury ; 
and it hath been faid to be maintenance for ſuch a pe 
to come to the bar with one of the parties, and ſtand by 
him while his cauſe is tried, without ſaying any thing: 

promiſe to maintain another is not maintenance, 
unleſs it be in reſpe& of the publick manner in which it 
is made, or the power by whom it is made. 1 Hawk. 


It is ſaid to be maintenance for a juror to ſolicit a judge 
to give judgment according to the verdict; but it ſeems 
to be no maintenance for a juror to exhort his ani- 
ons to join with him in ſuch a verdict as he thinks right. 


. C. 250. and ſeveral authorities there cited. 


1 Hawk. P. C. 250. 


It ſeems to be no maintenance for a man to give an- 
other friendly advice what action is proper for him to 
bring for ſuch a debt; or what method is ſafeſt to free 
him from ſuch an arreſt ; or what counſellor or 


is like to do his bufineſs moſt effectually; for it would 


be extremely hard to make ſuch neighbourly acts of kind- 
neſs, which ſeem rather commendablethan blame-worthy, 
to come under the notion of maintenance; which always 
ſeems to imply a contentious and over- buſy intermeddling 
with other mens matters, in which it is ſo highly 
criminal; yet it is ſaid, that a man of great power, not 
may be guilty of maintenance, by 
telling another who aſks his advice, that he has a good 
title. 1 Hawk. P. C. 250. 

It is no maintenance to give a man money, who has 


no ſuit then depending, unleſs it plainly appear that it 


was given with a deſign to aſſiſt him in a ſuit intended, 


| which ſuit is afterwards actually brought. 1 Hawk. P. C. 


250. 

rand ed of add a man 
after judgment given, as to do it hanging the plea. 
1 Hawk. P. C. 250. 

It ſeems clear, that not only thoſe who have an actual 
intereſt in the thing in variance, as thoſe who have a 
reverſion expeQant on an eſtate- tail, or on a leaſe for 


life or years, Fc. but alſo thoſe who have a bare contin- 


gency of an intereſt in the lands in queſtion, which poſ- 
ſibly may never come in eſſe, and even thoſe who, 

the act of God, have the immediate poſſibility of ſuch an 
intereſt, as heirs apparent, or the huſband of ſuch heirs, 


tho? it be in the power of others to bar them, may law- 


fully maintain another in an action of treſpaſs, concerning 
ſuch lands; and if a plaintiff, in an action of treſpaſs, 
alien the lands, the alienee may produce evidence to prove 


that the inheritance, at the time of the action, was in the 


plaintiff, becauſe the title is now become his own. 2 
Roll. Abr. 115, 117. 2 Inſt. 564. Bro. Maint. 28, 53. 
Alfo he who is bound to warrant lands may lawfull 
maintain the tenant in the defence of his title, 86-8 { 
he is bound to render other lands to the value of thoſe 

that ſhall be evicted. Bro. Maint. 51. | 

Alſo he who has an equitable intereſt in landsor goods, 
or even in a choſe in action, as a ceſtur que truſt, or a 
vendee of lands, Sc. or an aſſignee of a bond for a good 
conſideration, may lawfully maintain a ſuit concerning the 
thing in which he hath ſuch an equity ; and from the 
ſame ground it ſeems plainly to follow, that the grantee of 
| a reverſion for good conſideration might, without any at- 
| tornment, maintain the tenant of the land, before the 
ſtatute 40 5 Ann. which makes ſuch attornment needleſs. 
Ney 99, 100. Mor 620. Cre. Eliz. 552. 1 Sid. 217. 

Wherever any perſons claim a common intereſt in the 
ſame thing, as in a way, church-yard or common, Ec. 


| 


but endeavours to perſuade a man to be of countel for | 


| by the fame title, they may maintain one another in a ſuit 
concerning 


MAI 


ſuch thing ; and a man's bail may take care 
to have his appearance recorded; but r 
cannot fafely intermeddle farther. 1 Hawk. F. C. 252. 

W hoever of kin, or her to either of the par- 


concerning 


1 at the bar ne rn him, and 


A maſter ma 
* 


to keep 2 — that he may have the benefit 


his wages in his hands ; but thoſe, with the ſervant's 
conſent, he may fafely diſburſe. Bro. Maint. 44, 52. 
—_ 79. Ar 814. 


bent. cad may es 
evidence to the counſel, or to the 
him at a trial, but cannot lawfully 
in the ſuit. 1 Hewk. P. C. 253. 
lawfully give 
him to carry on hi 
fully go with a foreigner 


may law- 
ſpeak Engliſb to 


a counſellor, and inform him of his caſe. Bro. Maint. 
* counſellor having received his fee, may law fully ſet 


forth his client's cauſe to the beſt advantage; but can no 
more juſtify giving him money to maintain his ſuit, or 
threaten a juror, than any other perion. 2 Inſt. 564. 
2 Rial. Abr. 116. 

Alſo an attorney ſpecially retained may lawfully pro- 
ſecute or defend an action in the court wherein he is an 


to a poor man to | 


at the leaſt; and if the treſpaſs require 


purpoſe to 


| 


allowed attorney, and lay out his own money in the fuit, 


aud maintain an action againſt his client for the money 
fo laid out by virtue of the retainer, without any ſpecial 
promiſe ; allo an attorney fo retained may in like manner 
maintain his client in a court wherein he is an allowed 
attorney; but, as ſome fay, cannot have an action for 
the money laid out in the ſuit, without a ſpecial pro- 
miſe ; but an attorney who maintains another is no wa 
juſtified by a general retainer, to proſecute for him in 
cauſes ; neither can an attorney lawfully carry on a 
cauſe for another at his own expence, with a promiſe 
never to expect a re- payment; and it is queſtionable, 
whether ſolicitors who are no attornies can in any caſe 
lawfully lay out their own money in another's cauſe. 
Kelw. 50. «2.9 Winch 52. 1 Fon. 208. Cre. 
Car. 159. 3 LS. ; 
But and attornies uſing deceitful practice in 
maintenance of their clients cauſes are puniſhable by 
the Common law, as well as by the ſtatute of Weſtm. 1. 
cap. 28. which enacts, That if any ſerjeant, pleader 
or other, do any manner of deceit or colluſion in the 
King's court, or conſent unto it in deceit of the court, or 
to beguile the court or the party, and thereof be attain- 
ted, he ſhall be impriſoned for a year and a day, and 
from thenceforth ſhall not be heard to plead in that court 


for any man; and if he he no pleader, he ſhall be im- 


priſoned in like mangier by the ſpace of a year and a day 


| 


- 


| 


N 
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go= puniſh- 
uſt. 215. 
It is an offence within this ſtatute for an attorney to 


ment, it ſhall be at the King's plea. 2 


ſue out an habere facias ſeiſinam, falſly reciting a reco- 
very where there — 22 out mo. 
the ſuppoſed tenant in the action out of his freehold. 
Dyer 249- Pl. 84. 2 Inft. 215. 
Alfo it is an offence within _—_—_ 2 
cipe againſt a poor man, having nothing in the land, on 
md de wan tenant ; or to procure an attor- 
ney to appear for a man, and confeſs a judgment with- 
out enn 
utterly groundleſs, and invented merely to delay juſtice 
and to abuſe the court. 2 aft. 215. : 


Fhw maintenance is reſtrained and puniſhed by 
NIN. dan we 


By the Common law, all unlawful maintainers are 
not only liable to render in an action at the ſuit 
of the party grieved, but may alſo be indifted and fined, 
and impriſoned, c. and it that a court of record 
may commit a man for an act of maintenance in the 
face of the court. 2 Rel. Ar. 114. 2 Inft. 208. 
222 555 

By the 1 Ed. 3. cap. 14. and 20 Ed. 3. cap. 4. it is 
2 That none of the King's miniſters, nor no 

t man of the realm, by himſelf nor by other, by 
znding ot letters nor otherwiſe, nor none other great 
nor ſmall, ſhail take upon them to maintain quarrels nor 
parts in the country to the diſturbance of common right. 

And by the 1 Ric. 2. cap. 7. it is enacted, That 
no perſon whatſoever ſhall take or ſuſtain any quarrel by 
maintenance in the country or elſewhere, on grievous 
pain ; that is to fay, the King's counſellors and great of- 
ficers, on a pain ſhall be ordained by the King him- 
ſelf by the advice of the lords of this realm; and other 
officers of the King on pain to loſe their offices, and to 
be impriſoned, ranfomed, &c. and all other per- 
ſons, on pain of impriſonment and ranſom, c. 

In the conſtruftion of theſe ſtatutes the following 
points have been holden. | 

That nul tiel record is a good plea to an action on 
theſe ſtatutes, by which it appears, that they extend not 
to the taking out an original, which is never returned, 
but they extend as well to maintenance in a court baron, 
as to maintenance in a court of record; neither is it 
material whether the plaintiff in the action, wherein 
there was ſuch maintenance, were nonſuited or recove- 
red ; but it 15 ſaid, that none of the ſtatutes of mainte- 
nance extends to the ſpiritual court. 1 Hawk. P.C. 
136-7. | 

He who fears that another will maintain his adver- 
ſary, may, by way of prevention, have an original 
grou on theſe ſtatutes, prohibiting him to do it. 
1 Hawk. P. C. 156. 

By the 32 Hen. 8. cap. g. No perſon ſhall unlaw- 
fully maintain or cauſe or procure any unlawful main- 
tenance in any ſuit in any of the King's courts, where 
any perſon ſhall have authority by the King's com- 
miſſion, patent or writ to hold plea of lands, or to ex a- 
mine, hear or determine any title of lands, c. and no 
perſon ſhall unlawiully maintain, for maintenance of any 
ſuit or plea, any perſon or perſons, or embrace any free- 
holders or jurors, or ſuborn any witneſſes by letters, re- 
wards or promiſes, or any other ſiniſter means, to main- 
tain any matter or cauſe, or to the diſturbance of juſtice, 
Sc. on pain of 104. one moiety to the King, the other 
to the informer. | | 

In an information thereon it is not ſufficient to ſay, 
that the defendant maintained the party, without adding 
that he did it unlawfully ; neither is it ſufficient to ſav, 
that a bill was exhibited, without turther ſhewing that a 
plea was depending. 1 Hawk. P. C. 258. 


3. Offence of buying or ſelling pretended titles. 


It ſeems an high offence at Common law, as plainly 
tending to op preſſion, for a man to buy at an r 
a doubt - 


M Al 
doubtful title known to be diſputed, to the intent 
that the buyer may carry on the ſuit, which the ſeller 
doth not think it werth his while to do; and it ſeems 
not material whether the title be good or bad; or 
whether the ſeller were in poſſeſſion or not, unleſs the 


poſſeſſion were lawful and unconteſted. Moor 751. pl. 
1031. Heb. 115. Plow. 80. 


Alſo by the 1 R. 2. cap. g. reciting, that many per- 


ſons having true title to lands, Sc. were wrongfully de- 
layed, by means that the defendants did make gifts and 
feoffments of their lands in debate, and of their goods 
to great men, againſt whom the ſaid pur ſuants durſt not 
make their purſuits ; and alſo that many perſons uſed to 
diſſeiſe others, and anon to make feoffments ſometimes to 
eat men to have maintenance, and ſometimes to per- 
— unknown, to the intent to delay the ſaid diſſeiſees, 
c. and therefore it is enacted, © That no gift or feoff- 
ment of tcnements or goods be made by ſuch fraud or 
maintenance, and that if any be fo made, they ſhall be 
bolden for none; and that the ſaid diſſeiſees ſhall recover 
againſt the firſt diſſeiſor their lands and damages, without 
having regard to ſuch alienations, fo that they com- 
mence their ſuit within a year after the deiſſeiſin.“ 

It is further enacted by 32 Hen. 8. c. 9. That no 
perſon ſhall bargain, buy or fell, or by any means obtain 
any pretended rights or titles, or take promiſe, grant or 
covenant to have any right or title, to any hereditaments, 


unle's the ſcller, Sc. his anceſtors, or they from whom | 


he claims, have been in poſſeſſion of the ſame, or of the 


reverſion or remainder thereof, or take the rents or pro- 


fits thereof for one whole year next before the faid bar- 
gain and fale, Cc. on pain that ſuch ſeller ſhall forfeit 
the whole value of the hered:taments fo fold, and the 
buyer or taker, knowing the tame, ſhall forfeit the va- 
lue of the hereditaments ſo by him bought or taken; the 
one half of the ſaid forfeitures to be to the King, the 
other to him who will ſue, whether freehold or copy- 
hold. 4 Co. 25. a.. Co. Lit. 369. b. Mor 655. and 
therefore the plaintiff in this action muſt ſhe the value 
at the time of the bargain. Cro. Car. 233. 
But it is provided, That it ſhall be law ful for any per- 
ſon, being in lawful poſſeſſion, by taking of the yearly 
farm-rents, or profits of any hereditaments to buy or 
get, by any reaſonable means, the pretended right or title 
of any other to the perſon ſame. 

Provided, "That no one ſhall be charged with theſe pe- 


nalties, unleſs he be ſued within one year after the of- 


derbis Feudal. ſacramentales a ſacraments, id eſt, jura- 


fence. 


| 


| 


| 


acts 
bers of parliament enact laws, and the majority of elec- 

tors chooſe members of parliament; ard the act of the 
major patt of a corporation, is accounted the act of the 


to make his law, is to 


formerly bound himſelf to: That is, to clear himſelt 
of an action commenced againſt him by his oath, and 
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way ſavours of maintenance, and can be prejudicial to 
no one; neither is a leaſe for the uſual rent, by one 
who recovers lands by virtue of an ancient title, within 
the meaning of the ſtatute, though he had the abſolute 


property and poſſeſſion of the land; for the intent ot the 
ſtatute was to reſtrain all perſons from transferring any 


diſputed right to ſtrangers. C. Z. 11. 369. 


hoever has a reverſion veſted in him, 


may lawfully 


take any conveyance which will ſtrengthen his eſtate ; 
but cannot take a covenant from a ſtranger for a convey- 


ance from him, when he ſhall have recovered the land. 
Co. Lit. 569. 


For more learning on this ſubject, ſee 15 Vin. Abr. tit. 


Maintenance. 


MAJORITY. The only method of determining the 
many is by a majority; the major part of mem- 


corporation; and where the majority is, there by the 


law is the whole. Br. Corporations, pl. 63. See 15 Vin. 
Abr. page 183, 184. 
 MAIOR 


, A mayor, doth not come from the Lat. 


major, but from an old Eng/iſþ word mater, i. e foteſtas. 
Cowell, edit. 1727. 


MAISNADA, A family, quaſi manſtonata. Id. ib. 
MAISON DIEU, (Fr.) An hoſpital or alms-houte. 


See Masod DIEU. 


MAISURA, A houſe, manſion or farm. Cowell edit. 


1727. | 
MAJUS-JUS, Is a writ or proceeding in ſome cuſto- 


mary manors in order to a trial of right to land. Cowell, 
edit. 1727. 


MAKE, / Facere, ) Signifies to perform or execute; as 
perform that law which he hath 


the oaths of his neighbours. Old Nat. Brev. fol. 161. 


Kitchin, fal. 192. Si placitum debiti vel tranſereſſionis vel 
aliguad placitum fuerit inter vicinos, & defendeutes nega- 

verint & vadierint legem verſus Querentem, ſolebant facere 
 legem cum tertia manu, c. (Ing. de Cinſuetud. Manerii 
de Suttin Colfeld a tempore Athelſfani Regis.) i. e. The de- 


fendants were to bring three perſons to ſwear with them. 
Which law ſeemeth be borrowed from the Feudiſts, who 
call thoſe men that came to ſwear for another in this 
caſe facramentales. Of whom Heotoman faith thus, In 


In the conſtruction of this ſtatute the following opi- | ments dicebantur ii, qui quamvis rei de qua ambigebatur, 


nions have been holden. | 


| teſtes nan fuiſſent, tamen ex ejus, cujus res agebatur, animi 


That the ſtatute being publick, there is no need to ' ſententia, in eadem gue illi verba jurabant, illius videlicet 


_ recite it in an a Aion brought upon it; but if you take up- 
on you to rccite it, a material miſrecital will be fatal. 
Lit Rep. 369. Plaw. 84. Cre. Car. 233. Dyer 74. 
In an action againſt the buverof a pretended title, it muſt 
expre'sly appear, that the detendant knew that the ſeller 
not been a year in poſſeſſion ; but in ſuch an action 
by the bur er, the contrary muſt expreſsly appear; for 
otherwiſe it may be intended that he was particeps crimi- 
nis. 1 Lc. 167. Lit. Rep. 360. 

It is not !ufficient to ſhew, that the ſeller had not t een 
in poſſeſſion a year before, £c. without averring, that he 
had a pretended right or title, for that is the point of 
the action. Dyer 74. pl. 19, 20. Pla. 80, 87. Cre. 
Car. 233. 

A contract for a leaſe fer years, unleſs fairly made to 
try a title in ejectment, is within the ſtatute, whether it 
were made off from the land, or upon the land, by a 
perſon in er out of poſſeſſion; and in an action on the 
flatute for making fuch a leaſe, there is no need to ſhew 
ite commencement or end, becauſe the plaintiff is ſuppo- 
2 be 4 ſtranger to it. Cs. J.:. 369. 1 Lean. 166. 
17 ua. "0 | | 

No conve Fance by one who has the unconteſted 
ſeſſion ard ab olute undiſputed property of lands, as by a 
diſſeiſor having obtained a releaſe from the diſſeiſee who 
had the true right not conteſted by any other perſon 
whatſvever, cr by a mortgagor having redeemed his 


lands, is within the meaning ot the ſtatute ; becauſe it no 
Vor. N. No. 10g. 


pol- 


* 
' 
* 


probitate & innacentia canfiſi, Cc. The formal words 
uſed by him that makes his law are commonly theſe, 


Hear, O ye juſtices, that I do nat own this ſum of money 


| demanded, neither in all nar any part theresf in manner and 
form declar:d. So help me Cad, and the content, of this 


' book. 


* 


* 


. 


N 


| 


To make ſervices or cuſtom, is nothing elſe but 
to perſorm them. Old Nat. Brev. fol. 14. to make oath 
is to take oath. Cowell, edit. 1727. 

MAIL. A, A male, or part maii, a bag to carry letters, 
Sc. Id. ib. 

MALANDRINAS, A thief or pirate: "Tis mentioned 
in Walſingham, pag. 385. 

MALBERGE, {Mens F/a:iti,) A hill where the peo- 
ple aſſembled like our aſſizes, which by the Scots and 
Irifh are called Par/ey-Hills. Du Cange. 

MALECREDITUS, One who is ſuſpected, whocannot 
be truſted ; ſo in Fleta, lib. 1. cap. 38. par 21. Recedet 


inde appellatus omnino 2 dum tamen a ſus viſneta ncu 
fuerit malecreditus, Ac. 


 MALEDICTION, / Muledi#i;) A curſe, which wasof 


old uſually annexed to donations of land made to churches 
and religious houles. Si quis autem (quod non opta- 
mus ), hanc noſlram dunatianem infringere temptaverit, per- 
peſſus fit gelidis glacierum flatibus & malionorum ſpirituum 
terribiles termentorum cruciatus evaſiſſs non quieſcat, niſt 
prius in riguis pœnitentiæ gemitibus, & pura emendaticne 


emendaverit. Charta Regis Athelſtani Monaſt. de Wal- 
tune. Anno 933. 
5 1 MAT.E- 


TY! 


MALEFEASANCE, (from the Fr. maifarre, to offend 
or tranſgreſs), A doing of evil, a tranſgreſſing. Croke's 
Rep. 2. par. fol. 260. 2 

MALESW ORN, In the north fignifies as much as 
forſworn. Brownloe's Rep. 4. Hobart's Rep. 8. 

MALETENT, or MALETOLTE, ( Malum vel in- 
debitum telonium) In the ſtatute called, The confirmati- 
on of the liberties, &c. 25 Ed. 1. cap. 7. 1s interpreted to 
be à toll of forty ſhillings for every ſack of wool. Story in 
his Annals calls it a maletot, pag. 461. See alſo the Sta- 
tute de tallagio nen concedendo, Anns 35 Ed. 1. Nothing 
from hencetorth ſhall be taken of ſacks of wool, by co- 
lour or occaſion of maletent. In France they had an 
extraordinary tax called maletoſte, firſt exacted by Philip 
the Fair. 

MALICE, Is a formed deſign of doing miſchief to an- 
other; it differs from hatred. 2 [n/f. 42. In murder, 
'tis malice makes the crime; and if a man having a ma- 
licious intent to kill another, in the execution of his ma- 
lice kill a perſon not intended, the malice ſhall be con- 
nected to his perſon, and he ſhall be adjudged a murderer. 
Plow. 474. The words cx malitia pracogitata are ne- 
ceſſary to an indictment of murder, &c. See Homicipe, 
MURDER. 


MALIGNARF, Signifies the lame as to maim any | 


one. Qui ordinatum occiderit vel malignaverit emendet 
ei ſicut rectum eſt. Leg. Hen. 1. cap. 11. 
MALO GRATO, Unwillivgly. Lbertatem eccleſte 
quam ibſe nunquam auxit, fed magnifici anteceſſeres ſui 
malo grato ſuo ſiabilierunt, i. c. he being unwilling, 
Matt. Parif. ann. 1245. | 
MALT, Sent from Hunting tonſbire, &c. to Landon 
mall be well cleancd, 17 R. 2. c. 4. 
The quantity to be made in a year by any brewer in 
Kent limited, 33 H. 6. c. 4. | | 
Directions for the true making of malt, 2 & 3 Ed. 6. 
cap. 10. | 
Bail and conſtables may view malt, 2 F 3 Ed. 6. 
cap. 10. ſed, 4. | 
2 af walk reſtrained, 39 Eliz. cap. 16. repealed 
9 S 10W. z. cap. 22. | | 


The malt-tax impoſed, 5 W. 3. cap. 5. 12 Ann. 


ft. 1. cap. 2. continued annual 5 
Meaſure to be according to Wincheſter buſhel, 12 Ann. 
. & 2: 7. 
# Geng on exportation, 12 Ann. ſt. 1. cap. 2. /. 23. 
Deduction in rent payable in malt, 12 Ann. ft. 1. c. 2. 
ſect. 25. 33 Geo. 2. c. 7. ſedt. 19. 
k Importation of malt prohibited, 12 Ann. ft. 1. c. 2. 
ect. 26. 
Penalty on mixing other corn with malt, 1 Ces. 1. ff. 
2. c. 2. fel. 13. 
Malt not to be wet on the floor, nor acreſpired, 6 
Geo. 1. c. 21. ſedi. 1 C2. repealed 3 Geo. 2. c. 7. /. 13. 
Not to be mixed with unmalted corn for exportation, 
6 Gee, 1. cap. 21. /. 4. 
Thenty-iour hours notice to be given of ſhipping 
malt, 6 Geo. 1. c. 21. ſed. 6. 
Penalty on forcing malt in the ciſtern, 6 Geo. 1. c. 21. 
Juſtices at quarter-ſeſſions to amend orders appealed 
from, relating to the duties on malt and leather, 6 Ges. 
1. c. 21. ſed. 10. 


Allowance to proprietors of malt damaged in barges, 


e 
Xalt for exportation not to be charged, 12 Ges. 1. 
c. 4. ſect. 48. 
Allowance on exported malt, 12 Ges. 1. c. 4. ſed. 59. 
3 Ges. 2. c. 7. ſeft. 14. 
Penalty ot mixing malt of different wettings, 2 Ges. 
2. 6. 1. Gl It. 
Perpetual duties on malt, Fc. 33 Geo. 2. c. 7. 
Regulation for ſecuring the payment of malt duties, 
and to prevent mixtures, 3 Ges. 3. c. 13. 
MALT-MULNA, A quern or malt mill. The word 
occurs in Matt. Paris's Lives of the Abhats of St. Albans, &c. 
pn Malt. ſcat, Some payment for making 
malt. 
ini 20 denarian. Somner of Gavelkind, p. 27. 


S.to:rit de malt- ſhot termino circumcifionis Da- 
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| MALVFILLES, (from the French malvueillunce, 
| malice), May perhaps be uſed in our records for miſde- 
meanors, or malicious practices, Cowell, edit. 1727. 

MALVEISIN, (Fr. mauvais voiſin, malus vicinus,) The 
ill neighbour, a warlike engine ſo called, to caſt ſtones, 
Sc. for battery of walls. Id. ib. 

MALVEIS PROCURORS, In Artic. ſuper Chart. 
cap. 10. Are underſtood to be ſuch as uſe to pack juries 
by nomination, or other practice. 2 Juſt. fol. 561. 

MALUM IN SF. Our law-books make a diſtincti- 
on between malum in ſe and malum probibitum. Vaugh. 
Rep. 332. An offence is ſaid to be malum in ſe, or un- 
avid in itſelf, when it is either againſt the law of na- 
ture, or ſo far againſt the publick good, as to be indict- 
able at Common law. 2 Hawk. P. C. 389. All offences 
at Common law generally are mala in ſe; but playing at 
unlawful games, and frequenting of taverns, Cc. are 
| only mala probibita, to ſome perſons, and at certain times, 

not mala in ſe. 2 Rol. Abr. 355. 

MAN, (Iſle of,) French wines, not excecding 100 
tons in one year, may be imported by ſtrangers, 5 El. 
cap. 5. ſec. 46. | 
| Liberty given to import cattle and corn into England, 
15 Car. 2. c. 7. J 21. | | | | 
No drawback to be allowed for foreign goods exported 
to the iſle of Man, 12 Geo. 1. c. 28. ſeci. 21. 

No goods but of the product of the iſland to be im- 
ported from Man, 12 Geo. 1. c. 28. ſed. 22. 

The Treaſury may purchaſe the iſle ef Mun, 12 Geo. 
P jg. "i contract made purſu 

| For ing into execution a contr | ant 
to 12 Ges. 1. between the commiſſioners of the Trea- 
ſury and the Duke and Dutcheſs of Atball, proprietors 
of the iſle of Man, and their truſtees for the purchaſe 
| of the ſaid iſland, 5 Ges. 3. c. 26. | 
| MANA, An old woman. We read it in Gervaſe of 
Tillbury, cap. 95. 

MANAGIUM, (from the French menage, a dwelling 
or inhabiting,) A manſion-houſe, or dwelling- place. 
Conceſſi capitale managium meum cum pertinentiis —— 
Charta Nich. de Balſham fine dat. managium ejuſdem Hu- 
gonis cum camps adjacente. Mon. Angl. 2 tom. pag. $2. 

MANBOTE, Signifies a recompence for homicide, or 
a pecuniary compentation to the lord for the ſlaughter of 
his vaſſal. Spelman in his firſt volume, Cancil. fal. 622. 
ſays, Manbote, i. Compenſatis Domino perſelvenda pro ba- 
mine ſuo occiſa, Anglorum lege Regi & archiepiſcopo tres 
 marcas de hummibus corum proprits, ſed epiſcofo ejuſdem 
 comitatus & conſult & dapifera Regie, viginti ſolidor, ha- 
ronibus autem aliis decem ſalidos, &c. See Lambard in his 
 Explication of Sur words, verbo /E//imatio, and Hove 
den in parte prefler. Annal. ſuar. fol. 344. & Bote. 

MANCA, Was a ſquare piece of gold, commonly va- 
lued at thirty pence; ard manciſſu was as much as a mark 
of ſilver. Notes upon Cinutis's Laws, (i. e. manucuſa,coined 
with the hand). So in the laws of King Ina, cap. 69. 
Ex eſtimatione capitis viri, qui vicenis dum vixerat eſli- 
matur folidis, ſubtrabuntur 30 ſclidi ad campenſandam da- 
mina mortem. But the manca was not always cf that 
value, tor ſometimes it was valued at ſix ſhillings, Leg. 
H. 1. cap. 69. Manca ſex ſo/:dis 22 But the ſhil- 
ling was then but five-pence. And the mancuſa was a 
ſort of money uſed by the Engliſh-Saxons, equal in value 
to our half. croun: For Tbarn, in his Chronicle, tells us, 
that Mancu/a d pondus ducrum ſolidorum & ſex denariorum. 
And with him agrees Du Cunge, in 3 Wita Plena, 
where he ſays, that twenty mance make fifty ſhillings; 
for monca and mancuſa are promiſcuouſly uſed in the old 
| books for the tam? money. But Spelman and Somner ſay, 
that mancuſa was equal to our mark. Corwell, edit. 1 727. 
\ MANCHISTER, Its collegiate church, how viſita- 
ble, 2 G-9. 2. c. 29. | 

MANCIPLE, {Manceps,) A caterer, an officer anci- 
| ently in the Temple, now called The Steward. This 
officer ſtill remains in colleges in the univerſities. Cowell. 

MANDAMUS, Is a writ commanding the execution of 
an act, where otherwiſe juſtice would be obſtructed, or 
the King's charter neglected, iſſuing regularly only in 
caies relating to the publick and the government ; and is 

therefore 
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therefore termed a x tive writ, being grantable on- 
ly where the wade julles of the nation is concerned. 
2 Bac. Abr. 527. 4 Mod. 289714. 
3 And in this fente and uſe of it, it is faid by ſome to 
be of modern date, and to owe its original to Bagg's caſe 
(tx Co. 94.); but others hold it far more ancient, and 
that there are inſtanczs of ſuch a writ in the reigns of 
EI. 1. and Ed. 3. and that it is founded on the words 
in Magna Charia, cap. 29. tf Lev. 23. Faim. 51. 
er. 333 5 

2 an eſtabliſned remedy, and every day made 
uſe of, to oblige inferior courts and magiſtrates to do that 
juſtice, which, without ſuch writ, they are in duty, and 
by virtue of their offices, obliged to do; and is a writof 
right, which the ſuperior court is obliged to iſſue in the 
ordinary form, without impoſing any terms on him who 
demands it ; and therefore where a mandamus was granted, 
10 oblige a corporation to proceed to the election of a 
capital burgeſs, and being afterwards moved, that a day 
ſhould be fixed for the election, that all parties might have 
notice; for that otherwiic the perfon obtaining the man- 
damus might ſteal an election by ſurprize ; the court re- 
fuſed to grant the motion, and held, that their power 
was only to command an election, but not to preſcribe 
the manner of it, which was left to the law, and which 
muſt make it good or bad accordingly. 3 Bac. Abr. 528. 
Paſch. 6 Ceo. 2. in B. R. The Kings v. Mayor and Bur- 
geſſes of Ev.. - 

2 cho' it be a writ of right, yet the court ſeldom 
grants it, wirnout giving the party, to whom it is pray'd, 
a day to ſhew canie againſt it ; allo fuch matter muſt be 
laid before che court, by which it may appear, that the 
par: v is inditled to it; and therefore on a motion for a 
miniamyus, to reſtore the Regiſter of the Blackſmiths 


corapany, the court refuſed it, becauſe they did not pro- 


duce their charter, or a copy of it, with an affidavit; for 
this being a private corporation, they held they could 


not take notice thereof, as they will of a town, c. 


without ſuch previous information. 
Mich. 4 Geo. 2. in 3. R. | 


1. Where a mandamus lies to reſtore or admit a perſon 
to an office. 


3 Bac. Abr. 528. 


2. Where a mandamus lies to inferior courts and magi- | 


ſtrates, to oblige them to do juſtice. 


From that court bit writ iſſues 3 
rected; and by whom to be returned. 


4. Of inforcing obedience to the writ, compelling a re- | 


turn, and what ſhall be deemed a goed return. 


5. Of traverſmg the return, taking ijſue thereon, remedy 
for a falſe return, and of awarding a peremptory man- 
damus. | 


1. Whcre a mandamus lies to reſtore or admit a perſon 


to an office. 


Herein we muſt obſerve, that the caſes in the books | 


on this head are fo unſettled and contradictory, that it is 
hardly potfible to fix on any general rule, whereby to de- 
termine in what inſtances the court of K. B. having a 
| ſuperintendency over all interior courts and magiſtrates, 
will grant a mandamus or not; for tho? in general it be 
laid down as a rule, that where a man is refuſed to be 
admitted, or wrongfully turned out of any office or fran- 
chiſe that concerns the publick, or the adminiſtration of 
juſtice, he may be admitted, or reſtored by mandamus ; 
yet it being (till a matter of controverſy, what ſhall be 
ſaid a publick office, or ſuch as relates to the admini- 
ſtration of juſtice ; and as the court of late has rather ex- 
tended than contracted this remedy, it will be neceſſarv, 
for the better apprehending hereof, to inſert the caſes 
themſelves, in which the court has granted or denied a 
mandamus. 11 Ca. 93. Bagg's caſe. 1 Sid. 112. Same 
rule laid down by G Ch. Juſtice. 

It is clearly agreed, that the court of King's Bench, 
having a ſuperintendency over all interiour courts and ma- 
giſtrates, may by the plenitude of its power correct, not 


to whom to be di- 
| S. P. expreſsty 


| 
| 
| 
| 


| 
| tificate from the miniſter, and divers of the pariſh, that 
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only errors in judicial proceedings, but alſo extrajudicial 
errors and miſdemeanors, tending to the breach of the 
peace, oppreſſion of the ſubject, to the raiſing of faction, 


controveriy, debate, or any manner of miſgovernment; 


ſo that no fort of injury, whether public or private, can 
be commitred, but what may be retormed and puniſhed 
according to the due courſe ot law. 11 C. 98. 4 Inſt. 


71. 

And on this foundation it has been adjudged, and ad- 
mitted in variety of caſes, that if a mayor, alderman, 
member of a corporation, having a franchiſe and freehold 
therein, be refuſed to be admitted, or being adiniited, be 
turned out or disfranchiſed without juſt cauſe, he may 
have his remedy by writ of mandamus. 11 Co. 94. Bagg's 
caſe. 2 Bulſt. 122. Stile 299, 457. Raym. 12, 431, 
437. 1 Vent. 302. 

But it muſt appear what the office is; and therefore a. 
mandamus to ſwear one, who was elected to be one of 
the eight men of Aſpburn court, was denied; becauſe it 
was not ſpecially inſerted, what the nature of the office 
was, fo as the court might be able to determine, whe- 


ther it were ſuch a place for which a mandamus will lie, 


or not. 2 Mad. 316. 

A mandamus lies to reſtore a town-clerk, being an- 
office of a public nature, and ſuch as relates to the ad- 
miniſtration of juſtice ; but if a corporation have a power 
by their charter to have a town-clerk, who ſhall con- 
tinue durunte beneplacita of the mayor and aldermen; by 
this they have an arbitrary power of turning him out at 
pleaſure, and need not, to the return of a mandamus, aſ- 
ſign any reaſonable cauſe for their conduct herein. Ney 
78. Stile 457. 1 Vent. 77. 1 Sid. 461. 1 Lev. 291. 


So a mandamus lies for a recorder and a clerk of the 
peace; for theſe are officers of a publick nature, and re- 
late to the adminiſtration of juſtice. Stile 452. 1 Vent. 
143-153. 4 Med. 31. 

t is admitted by all the books which ſpeak of this 
matter, that a mandamus lies to reſtore a ſteward of a 
court leet; but ſome hold, that a mandamus does not lie 
to reſtore a ſteward of a court baron, becauſe but a pri- 
vate office, and ſuch as does not concern the adminiſtra- 
tion of juſtice ; but others hold that it does; becauſe he 
is judge of that part of the court which concerns copy- 
holds, and is therefore an officer concerned in the admi- 
niſtration of juſtice. 2 Sid. 112. Raym. 12. 1 Sid. 40. 
1 Vent. 153. 4 Mod. 334. Comb. 127. 2 Lev. 18. 
by Hale C. J. 

It hath been adjudged, that a mandamus lies to reſtore 
one to an attorney's place in an inferior court ; becauſe 
his is an officer concerning the publick juſtice, and is 


Digbten v. Mayor of Stratford upon Avon. 


| compellable to be an attorney for any man; and has a 


freehold in his place. 1 Lev. 75. 1 Sid. 152. 1 Keb. 
40. | | 
a So a mandamus was granted to the mayor of Reading, 


for an attorney of B. R. who was prohibited to prattile 


in an inferior court in Reading. 1 Vent. 11. 1 Sid. 410. 
F 7 - ous 
It hath been adjudged, that a mandamus lies to reſtore 


a ſexton; tho? as to this the court at firſt doubted ; be- 


cauſe he was rather a ſervant to the pariſh than an officer, 
or one that had a freehold in his place ; but upon a cer- 


the cuſtom was to chuſe a ſexton, and that he held it for 


his life, and that he had 2 d. a year of every houſe within 
| the pariſh; they granted a mandamus directed to the 


churchwardens. 1 Vent. 143, 153. 2 Lev. 18. 2 Leb. 
802. Hie's cafe. 

A mandamus lies to reſtore a churchwarden, being a 
temporal officer, and an office concerning the publick ; 
and theretore where to a mandamus to ſwear a church- 
warden, choſen according to the cuſtom, the archdeacon 
returned, that the perſon preſented was a poor dairy- 
man who had no eſtate, was perſona minus babilis i- 
donea for that office; the court granted a peremptory 


mandamus. 2 Sid 112. 1 Cent. 143. 3 Med. 335. 


| Comb. 4x7. Curtb. 393. 1 Salk. 166. The King v. 
| Rees. 


So 


= 
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80 a mandamus hath been granted to reſtore a pariſh- 
elerk, choſen according to the cuſtom, being a temporal 


office. Stile 457. 2 Sid. 112. 1 /ent. 143. 3 Mad. 
. Comb. 105. 
8 was , to admit one Robert 


Tratt to the office of a pariſh-clerk of Clerkenwell, being 

clefted by the pariſh; it being ſhewn that the official had 

uſually admitted to this _— ge Doctor Henchman, 
ial of the Conſoftory court 1. 

of FRE lies for a ſchoolmaſter, or the uſher of 

2 ſchool, if he be elected for life, altho* he be not a 

ſworn officer; for this is a temporal office, in which the 

party hath a freehold. 2 Sid. 112. 1 Sid. 40. Stile 
7. Comb. 144. 

*. mandamus lies to admit, reſtore, or diſcharge a con- 

ſtable ; for he is a publick officer, and one whoſe office 


relates to the adminiſtration of juſtice. 2 Roll. Rep. 82. 


1 Roll. Abr. 535. 1 Sulk. 175. 
Mandamus to proceed to ion where a clauſe for 
holding over. Stran. 555. 
Mandamus may be granted to go to an election, tho? 
there is a mayor de fatfo. Stran. 1003. 
Granted to go to election, notwithſtanding a dubious 
election de faclo. Stran. 1157. 
Granted to ele& corporation officers, where there were 
wrongful officers in poſſeſſion. Stran. 1180. 
Granted peremptory on the, reverſal of a judgment 
for the defendant. Stran. 697. 
Mandamus for a prebend. Stran. 1082. To admit a 
ebendary. Stran. 159. 
"Lok 4 es ch there is no viſitor. Stran. 
10 a univerſity, to reſtore to degrees. Stran. 557. 
To reſtore a ſc r. Stran. 58. 
For a pariſh clerk, ſexton, ſcavenger. Stran. 59. 
To ſwear an ale-taſter. Stran. 608. 
To ſwear a director of the amicable aſſurance. Stran. 
R for a yeoman of the wood wharf. Stran. 


xdmit a deputy regiſter. Stran. 893. 
A principal may have a mandamus to admit his de- 
puty. Stran. 895. 
To allow conſtables their expences of carriages for 
the troops. Stran. 42, 93. 
To reimburſe a ſurveyor of highways. S!ran. 211. 


2. Where mandamus lies to inferior courts and magiſ- 
trates, to oblige them ta do juſlice. 


The court of King's Bench, having a ſuperintendency 


over all inferior courts and magiſtrates, will oblige them | 


to execute that juſtice which the party is intitled to, and 
which they are enjoined by law to do; and of this there 
are multitudes of inſtances; as where the ordinary re- 
fuſes to grant the probate of a will to an executor, or to 
grant adminiſtration to the next of kin, he may be com- 

led thereto by mandamus ; for theſe being things en- 
joined by ſtatute, the temporal courts will take care that 
due obedience is paid to them. Sil. 7, 8. 1 Lev. 186. 
1 Sid. 293. Comb. 158, 450. 

But a mandamus will not lie to oblige the ordinary to 
grant adminiſtration durante minori ætate of an infant to 
the next of kin, this being a matter out of the ſtatutes, 
and therefore diſcretionary in the ordinary to whom to 
grant it; and if in ſuch caſe he grants it to an improper 
perſon, or inſiſts upon unreaſonable ſecurity, the redreſs 
mult be by appeal; or, if in the laſt inſtance there be 
any remedy at Common law, it muſt be by prohibition. 
Hill. 4 Geo. 2. Smith's caſe in B. R. 

So if the teſtator makes J. S. his reſiduary legatee, 
who by the eccleſiaſtical law is intitled to adminiſtration 
upon the executors renunciation; yet if the ſpiritual court 
refuſe to admit him thereto, they cannot be compelled 
by mandamus ; for this is a matter purely of eccleſiaſtical 
conuzance, and out of the ſtatutes ; and therefcre the 
Fr redreſs muſt be by appeal. Mich. 7 Geo. 2 in 

R. King v. Bette ſwortb. 
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If by the cuſtom of a corporation, c. a perſon ſer- 
ving an apprenticeſhip there, is at the end of his term 
intitled to his freedom, and the mayor, Cc. refuſe to 
admit him thereto, they may be compelled by mandamus ; 
for this is an act of publick juſtice, which the ſuperior 
court will ſee executed. 1 Lev. gt. 1 Sid. 107. 5 
Mad. 402. 6 Med. 227, 260. Carth. 448. | 

So it hath been held, that a mandumus lies to the juſ- 
tices of the peace, to oblige them to admit a perſon to 
take the oath of allegiance, and to ſubſcribe according 
to the act of toleration, in order to qualify him to teach 
a diſſenting congregation ; and herein it is faid, that 
the party ought to ſuggeſt whatever is neceſſary to intitle 
him to be admitted ; and if that be not done, or if it be 
done, and the fact be falſe, that will be a good matter 
to return. 6 Med. 310. PFeat's caſe, and vide 2 Salk. 
572. 6 Med. 229. 

So a mandamus lies to the juſtices of the peace, church- 
wardens and overſeers of the poor, to oblige them to 
make rates for the relief of the poor. Comb. 422, 478. 


To a juſtice of the peace to ſign a poor-rate. 5 Mod. 


275 
8 mandamus's have been granted to oblige juſtices of 
the peace to diſcharge priſoners, pur ſuant to act of par- 
liament made for the relief of inſolvent debtors. 2 
Show. 74. Comb. 303. Vide 6 Mad. 97—8. 
So where by the ſtatutes 13 & 22 Car. 2. for erecting 
Newgate market, power is given to the mayor and alder- 
men of London to impanel a jury, who ſhall aſſeſs and 
adjudge what fatisfaQtion and recompence ſhall be given 
to the owners of the grounds; and that the verdi& of 
ſuch jury, on that behalf to be taken, and the judgment 
of the ſaid mayor and court of aldermen thereupon, and 
the payment of the money ſo awarded or adjudged, &c. 
ſhall be binding and concluſive to and againſt the 
owners, c. and there being 15000 feet of the grounds 
of J. S. taken away for this purpoſe, for which a jury 
being impanelled, aſſeſſed and awarded two ſhillings a 
foot; but the mayor and court of aldermen refuſing to 
give ſentence or judgment thereupon, a mandamus was 
awarded to compel them to it. 1 Vent. 187. Raym. 
| 214. Amburſt s caſe. . 
And this general juriſdiction and ſuperintendency of 
the King's Bench over all inferior courts to reſtrain them 
within their bounds, and to compel them to execute their 
juriſdiction, whether ſuch juriſdiction ariſes from a 
modern charter, ſubſiſts by cuſtom, or is created by 
act of parliament, yet being in ſubſedium jrſlitie, has 
of late been exerciſed in variety of inſtances; as a man- 
| Camus granted to the quarter-ſeffions to give judgment 
for abating a nuiſance. 
So a mandamus was granted to the court of Sand- 
wich, to give judgment in an aſſault and battery. Mich. 
| of | 
| a So a mandamus was granted to the ſheriff*s court in 
Landon, to give final judgment upon a writ of inquiry. 
Mich. 7 Geo. 1. Baily v. Brown. 
So a mandamus was granted to the bailiff of Andoder, 
to give judgment in a cauſe there depending; but the 
court in this caſe required an affidavit of their refuſal, or 
elſe it ſhould be preſumed that the court would do right. 
Trin. 2 Gee. 2. | 
So a mendamus was granted to the corporation of Li- 
ver pool, to hold an aſſembly for doing the publick buſi- 
neß, which was making leaſes. Mich. 8 Geo. . 
But though theſe kind of writs are daily awarded to 
judges of courts to give judgment, or to proceed in the 
execution of their authority, yet are they never granted 
to aid a juriſdiction, but only to enforce the exccution 
of it ; nor are they ever granted where there is another 
proper remedy, and therefore will not lie to an officer of 
an inferior court, as to a ſerjeant at mace, an apparitor, 
Sc. to compel them to execute their duty ; for theſe are 
ſervants to their reſpective courts, and puniſhable by the 
judges of them; and for the ſuperior court to interpoſe 
in obliging ſuch inferior officers, would be to uſurp the 
authority of the court, which has a proper juriſdiction 


over its own officers, and which alcne is anſwerable to 


the 


6 
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rior court for the execution of ſuch authority; 
— — where 2 mandamus iſſued to the vice r 
of Trinity College, Cambridge, commanding him to exe- 
cute a ſentence of deprivation, pronounced by the biſhop 
of Ely, as viſitor of the college, againſt Dr. Bently, the 
maſter of that college; and it appearing on the face of 
the writ, and by the return, that the bil. cp himtelf or 


the King were viſitors, the court held, that no mandamus 


would lie; for taking the bithop to be general viſitor, as 
the writ ſuppoſes, he is the proper perſon to carry his 
own ſentence into execution, — — tam in capite 

nam in membris ; and if the vice - maſler refuſes obedience 
to his mandate, he may pronounce ſentence of depriva- 
tion againſt him, and he will be immediately ouſted by 
the judgment ; or taking the crown to be viſitor, the 
vice-maſter may be punithed by commiſſioners appointed 
by the crown; one of which ways the court held to 
be the proper one to compel the vice-maſter to do his 
duty. Hill. 9 Geo. 2. in B. R. The King v. Dr. Walker. 

4 mandamus lies to deliver up the enſigns of an of- 
fice, or the papers or records of a publick nature to a 
ſucceſſor; as a mandamus to deliver the mace, and 
other enſigns of mayoralty to the ſucceeding mayor ; 
ſo a mandamus to a town clerk, to deliver ſeveral 
books which belonged to the corporation. 
5 Med. 314. Comb. 102. 

A mandamns lies to oblige corporations to chooſe pro- 
per officers, which if they neglected to do, this by the 
Common law was a forfeiture of their charter ; and tho? 
by the Common law, upon the death of a mayor within 
his year, which was the act of God, and an ordinary 
contingency, the court of King's Bench was authorized 
to grant a mandamus immediately to fall up the vacancy ; 


r Sid. 31. 


yet upon an omiſſion to elect at the charter day, or upon | 


the removal of an officer unduly choſen, there was no 
power to compel an election before the day came round 
again to ſupply thoſe defects. See CorroraTiION. 
| Mandumnsto adjudge in nature of a procedends. St ran. 
113. 

To juſtices of peace to give judgment in an exciſe 
caſe. Stran. 530. 

Granted to commit adminiſtration generally. Stran. 


2. | | 
To take ſecurity on articles of the peace. Stran. 835. 


Mandamus to the clerk of a company to deliver books. 
Stran. 8 79. | | 
To produce the books at the next aſſembly. Stran. 
8. | 
3 to attend a court leet. Stran. 1207. 
No mandamus lies for a lecturer. Stran. 1192. 
Lies not to ſwear in one who has had judgment on an 
information againſt him for an uſurpation. Strun. 625. 
To call a veſtry for the election of churchwardens, 


_ refuſed. Stran. 686. 


Lies not for an adminiſtrator durante minori ætate. 
Stran. 892. 


Stran. 983. | 
Refuſed to make a rate to reimburſe the expence of 
defending an indictment. Stren. 63. 

No mandamus lies to inſert particular perſons in a 
poor's rate. Stran. 1259. | 


3. From what court this wril iſſues ; to whom to be di- 
reed; and by whom to be returned. 


This general juriſdiction and ſuperintendancy is now 
only exerciſed by the court of King's Bench, as the ſu- 
preme court, of reſtraining and keeping all inferior courts 
and magiſtrates within their proper bounds, and obliging 
them to execute that juſlice with which they are in- 
veſted. 3 Bac. Ar. 540. 


Ard though a mandamus may iſſue out of Chancery, 
yet on a motion to the Lord Keeper, to grant a manda- 
tory writ to the Chief Juſtice of the King's Bench, to 
command him to ſign a bill of exceptions, and a prece- 


dent produced. where in a like cafe ſuch a writ had iſſued | 
Vor. I. No. fog. 


may award a mandamus to be conſidered of 


| 


| 


; 
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out of Chancery to the judge of the ſheriffs court in 
London ; the Lord Keeper denied the motion, for that the 
precedent produced was to an inferior court, and he 
would not 4 but the Chief Juſtice of England 
would do what ſhould be juſt in the caſe. 1 Vern. 175. 

But though the court of King's Bench be intruſted 
with this juriſdiction of iſſuing out of mandamus's, yet 
are they not obliged to do fo in all caſes wherein it may 
leem proper, but herein may exerciſe a diſcretionary 
power, as well in refuſing as granting ſuch writ ; as 
where the end of it is merely to'try a private right; 
where the granting it would be attended with manifeſt 


hardſhips and difficulties, &c. ſo even ſince the ſtatute 


11 Geo. 1. for obliging corporations to ele& officers, it 


| hath been held, that this court hath a diſcretionary 
power of refuſing a writ for that purpoſe, but may firit 


receive information about the eleQion, and, if diſſatii- 
fied about the right, may ſend the parties to try it in an 
information. Hill. 8 Geo. 2. The King v. Mayor and 


| Burgeſſes of Tintagel in Cornwal. 


Alto in a doubtful caſe, the court of King's Bench 


r on 
the return, which may give more light, and diſcover 


more fully the juſtneſs of ting or refuſing it, and on 
ſuch return cither eftabliſh or : 


169. 


quaſh rhe writ. 1 Sid. 
1 Lev. 23. 2 Lev. 14 2 Show. 74. Carth. 
169. Ca. Law Eg. 49. wo 


The writ is to be directed to him, who by law is obli- 


ged to execute it, or to do the thing thereby required; 


and therefore where a mandamus was granted to the 
mayor, &c. of Norwich, it was moved, that the ſenſe 
of the mayor differed from the majority of the corpora- 
tion, and that he would execute the writ; whereas the 
corporation were for returning an excuſe, &c. and they 
prayed, that the mayor might be ordered to deliver the 
writ to the reſt of the c ion. Sed non allacutur; 


for he is the head and principal, and take vour courſe 
againſt him. 2 Salk. 432, 701. 


If a mandamus be directed to the two bailiffs of a 
town to ſwear in other bailiffs, and they object, that 
having ſworn in others, and being now no longer bai- 
liffs, and that the writ not being directed to them in 
their natural capacities, they are not obliged to pay any 
obedience thereto; the court notwithſtanding obliged 
them to return the writ ; for if the perſon ſworn in by 


them had no right to be choſen, they ſtill continue bai- 


ff, and ought to obey the King's writ. 6 Med. 133. 
The King v. The Town of Clitheroe. 


But where a mandamus was directed to the church- 
wardens of I. to reſtore A. to the office of ſexton, and 
ſerved upon the late churchwardens, after their office was 
expired; and a rule being made to ſhew cauſe why an 


attachment ſhould not go, for not obeying the manda- 


mus; and the whole matter being diſcloſed by affidavit, 
Mandamus lies not to grant a licence to keep an ale- | the court allowed as a good reaſon for their not returning 
houſe. Stran. 881. 


436. The Queen v. The Mayor, Ge. of Derby. 


grant an attachment. Skin. 368. 


the writ, that they at the time of the writ del:vered to 


them were not churchwardens. Trin. 5 Geo. 2. in B. R. 


| ' The King v. Churchwardens of Wrexham. 
No peremptory mandamus pending error on action for | 


falſe return. 


A mandamus to the mayor, aldermen and capital bur- 


geſſes of D. viz. Whereas A. and B. &c. removed the 


party complaining from his office of burgeſs, comman- 


ding them to command A. and B. to reſtore him, was 


quaſhed, for that it is abſurd, that the writ ſhould be 
directed to one perſon to command another. 2 Salk. 


The writ 1s to be returned by him to whom it is di- 
rected ; and if any other return it in his name, without 
his privity and conſent, an action on the caſe lies againſt 
him; alſo it is ſuch an offence, for which the court will 


Carth. 500. Comb. 
422. 2 Sbow. 505. 
If a mandamus be directed to the mayor, c. and the 


mayor, who is the moſt principal and proper perſon, re- 


turns and brings in the writ; the court upon affidavits 
| will not examine, Whether there was the ſenſe cf the 


| 


majority, but will receive it, and leave the parties to 
puniſh the mayor for the miſdemeanor, if he be guilty ; 
but a peremptory mandamus will be granted, if the re- 


turn be falſified. Curth. 500. The King ver. Mar:r, 
s K | | 


E.. 
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2 Salk. 431. S. C. and leave given 


&fc. of Abingdon. againſt the mayor. 


by the court to file an information 


0 
FS. 4 Y 2 Roll be deemed gel return. 

On mandamus there regularly iſſues an alias and 
pluriet, to oblige the party to return the writ; but the 
court of King's Bench may make a peremptory rule to 
return the firſt writ; and in caſe of diſobedience grant 
an attachment; alſo by the ſtatutes 9 Ann. and 11 Ges. 1. 
Perſons, who are by law required to make returns to 
mandamus's, in ſuch caſes as are within the ſtatutes, muſt 
make their return to the firſt writ of mandamus. 2 Salk. 
129, 434- 6 Mad. 25. Skin. 669. 

If an attachment iſſues for not returning a mandamus, 
and the ſheriff, who is to ſerve the proceſs, takes bail 
thereupon, this is ſuch a miſdemeanor, for which an at- 
tachment will be granted againſt him; for theſe are not 
like attachments in Chancery, for want of an anſwer, 
which are only as attachments of proceſs, but are writs 
on contempt in nature of executions, and fo not bailable 
by the ſheriff. Mich. 9 Geo. 2. The King v. Baſkerville, 

eriff of & ire. 
. riff of Sire is awarded for eleQing an officer, and 
there is an equality of votes, fo that the electors cannot 
agree; it is ſaid, that they ſhall be all brought up as in 
contempt, and laid by the heels till they do agree. 6 
Med. 152. 

As — mandamus iſſues upon a ſuppoſal of ſome 
breach and diſobedience of the law, or negle& of the 
party's duty to whom it is directed, the return thereto 
muſk be certain to every reſpect; and therefore it is ſaid, 
not to be ſufficient to offer ſuch matter as the party ma 
falſify in an action, but alſo ſuch matter muſt be » 
that the court may be able to judge of it, and determine 
whether the party's conduct be agreeable to law or not. 
1 Salk. 4 1 Vent. 111. | 

Therefore, if to a mandamus to the Lord Preſident and 
Counſel of the Marches, to admit a — to the exerciſe 
of the office of deputy ſecretary, the return is, that nen 

fuit tempere receptionts brevis deputatus conſtitutus; this is 

| "naught; for if he were made his deputy before, the 

return was true; unleſs he made him his deputy at the 

very inſtant of the receipt of the writ. 1 Vent. 110. 
The Ling v. Clapham. | 

To a mandamus to admit a perſon alderman, the party 


may return, that he was not qualified, or that he was 


not elected; alſo ſeveral cauſes may be returned, but they 
muſt be conſiſtent ; and therefore if the return admits a 
good election, and afterward avoid it by matter repug- 
nant, this is naught. 2 Salk. 436. The Queen v. Mayor, 
Sc. of Norwich. 

A mandamus to ſwear one into the place of town- 
clerk ; the return was, that upon the election B. had 18 
voices, and the party who ſued the mandamus but 17; 
and that they ſwore in B. and it was held a bad return, 

being argumentative, when it ſhould be expreſs and di- 
rect, that he was not choſen. 6 Mad. zog. 

A mandamus was granted to reitore the recorder of 


Barnſtable, directed to the mayor of the corporation; and | 


he returned, quod non conſlat nobis, that he was ever elected; 
and the return adjudged inſufficient, and the reſtitution 
awarded. Naym. 153. 

So where to a mandamus, to reſtore a town clerk, it 
was returned, that he nunquam debito modo admiſſus; and 
it was held a bad return, being a negative pregnant, and 
involving matter of law, when the plain fact only ſhould 
be returned, fo as to enable the court to adjudge upon 
it, and the party to bring his action, in caſe it were falſe. 
1 Sid. 209. 1 Keb. 655, 716, 733. 

But if the mandamus ſuggeſt, that he was debite electus, 
2 return quod non fuit debite eleflus is good, becauſe it 
anſwers the ſuggeſtion in the writ. Carth. 170. Lam- 
bert's caſe. 2 Salk. 433. 5 Mod. 11. S. P. 


inſorcing obedience to the writ, compelling a re- | 
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0 traverſing the return, taking iſſue thereon, re- 
RE. + 2. falſe return, and of awarding a peremftory man- 
damus. 


The party to the return of a mandamus could not tra- 
| verſe nor interplead, which is one reaſon why the ut- 
| moſt certainty was required in ſuch return. 1. ent. 111, 
2 Salk. 432. | 

But now by the ſtat. 9 Ann. cap. 20. reciting, that 
divers perſons had illegally intruded themſelves into, and 
taken upon them to execute the office of maycrs, bailiffs, 

port-reeves, and other offices within cities, towns cor- 
porate, boroughs and places ; and the great difficulty of 
determining, where the office was annual, the right to 
the fame within the compaſs of the year, or where it 
was not annual, the difficulty of determining the right, 
before the perſons had done divers acts prejudicial to the 
peace and order of ſuch city, c. and reciting the great 
difficulty perſons illegally turned out, or refuſed to be 
admitted, lay under, and the dilatorineſs and cxpence at- 
rending the proceedings on-writs of N andamus ; it is there- 
fore enacted, That as often as, ir any of the cafes afore- 
ſaid, any writ of mandamus ſha!l iſſue out of the King's 
Bench, the courts of ſeſſions of counties palatine, or out 
of any the courts of the grand ſeſſions in Wales, and 
a return ſhall be made thereunto, it ſhall and may be 
lawful to and for the perſon or perſons, ſuing or profe- 
cuting ſuch writs of mandamus, to plead to or traverſe all 
or any of the material facts contained within the ſaid re- 
turn; to which the perſon or perſons making ſuch return 
ſhall reply, take iſſue or demur ; and ſuch further pro- 
ceedings, and in ſuch manner ſhall be had therein, for the 
determination thereof, as might have been had if the 
| perſon or perſons, ſuing ſuch writ, had brought his or 
their action on the caſe for a falſe return; and if any 
ifſue ſhall be joined on ſuch proceedings, the perſon or 
perſons ſuing ſuch writ, ſhall and may try the ſame in 
ſuch „as an iſſue joined in ſuch action on the caſe 
ſhould or might have been tried; and in caſe a verdi& 
ſhall be found for the perſon or perſons ſuing ſuch writ, 
or judgment given for him or them on demurrer, or by 
nil dicit, or for want of a replication or other pleading, 
he or they ſhall recover his and their damages and coſts, 
in ſuch manner as he or they might have done in ſuch 
action on the caſe as aforeſaid ; ſuch coſts and damages 
io be levied by capias ad ſatisfaciendum, fieri facias or 
elegit, and a peremptory writ of mandamus ſhall be granted 
without delay, for him or them for whom ju | 
ſhall be given, as raight have been, if ſuch return had 
been adjudged irfufficient ; and in caſe judgment ſhall 
be given for the perſun or perſons making ſuch return 
to ſuch writ, he or they ſhall recover his or their coſts 
of ſuit, to be levied in manner aforeſaid. 

It is clearly agreed, that for a falſe return to a man- 
damus an action on the caſe lies; as if upon a mandamus 
to reſtore T. S. to his place of burgeſs of P. the mayor, 

Sc. return a good cauſe, the matter of which is falſe, 
2 action lies for the falſe return. 11 Co. 99. Bagg's 
aſe. | 

Alſo it hath been adjudged, that where the return is 


made by ſeveral perſons, the action may be either joint 


againſt all or ſeveral, being founded on a tort or injury : 
as if made by the mayor and aldermen, the action may 
be brought againſt the mayor only ; and if upon evidence 
it appears, that he voted againſt the return, but was 
over-ruled by the 2 plaintiff will be nonſuited. 
Carth. 171-2. Sir Peter Rich v. Pilkington, Lord Mayor 
of London. 6 Med. 1 52. S. P. 
Alſo if the matter concerns publick government, and 
no particular perſon is ſo far intereſted, as to maintain 
an action, the court will grant an information againſt the 


particular perſons that made the return. 2 Salk. 37 
If the return be inſufficient, or falſified in 2 "ion 


on the caſe, the court regularly grants a man- 
damus, either to admit, reſtore or diſcharge, Ec. the 
party, as the caſe requires. 11 C. 99. 


But the action which falſifies the return, is to be 
brought in that court out of which the mandamus iſſued ; 


and 
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id therefcre where in an action on the caſe in C. B. ſor 
ke return to a mandamus, judgment was given for the 
ol intiff on demurrer; yet the court of B. R. refuled a 
— - ptory mandamus 3 becauſe every mandamus recites 
the fact prout nobis conſtut per recordum, which cannot be 
{aid in this caſe, as the court cannot take notice of the 
records of the Common Pleas. 2 Salk. 423. Kin. 670. 
8. C. For more learning on this ſubjeci, fee 3 Bac. Abr. 
po” 15 Vin. Abr. fit. Mandamus. : EE 

MANDAMUS, Was allo a writ that lay after the 

and a day, where in the mean time the writ called 
em clauſit extremum had not been ſent out to the eſchea- 
tor, commanding him to inquire of what lands holden by 
knight-ſervice the tenant died ſeiſed, &c. See F. N. B. 
561. Dyer 20g. pl. 19. 248. pl. 81. Lamb. 36. i 
MANDAMUS, Was alſo a writ or charge to the ſhe- 
riff, to take into the King's hands all the lands and tene- 
ments of the King's widow, that, againſt her oath 
formerly given, marrieth without the King's conſent. 
Reg. fol. 295. See Wipow. 

MANDATORY, (Mandatarius,) He to whom a 
charge or commandment 1s given. Alſo he that obtains 
a benefice by mandamus. | | | 

MANDATE, (Mandatum, ) Is a commandment judi- 
cial of the King, or his juſtices, to have any thing 
done for diſpatch of juſtice, whereof there is great vari- 
ety in the table of the Regiſter Fudicial, verba Manda- 
tum. We read of the biſhop's mandates to the ſheriſfs, 
31 Eliz. c. 9. Cowell, edit. 1727. 

MANDATI DIES, Mandie or Maundy Thurſday, 
the day before Good-Friday, when they commemorate 
and practiſe the commands of our Saviour, in waſhin 
the leet of the poor, &c. as our Kings of England have 
long practiſed the good old cuſtom on that day of waſhing 
the fect of the poor men, in number equal to the years 
of their reign, and giving them ſhocs, ſtockings and 
money. IId. tb. 

MANDATO PANES, Loav: or bread given to the 
poor upon Maundy Thurſday. Id. ib. 

MANENTES, Was anciently uſed for tenentes, or te- 
nants. Cancil. Synadal. apud Clover ſbo. Anna $22. qui in 
ſols alieno manent ; and it was not lawful for them or their 
children to depart without leave of the lord. 

MANGONARE, To buy in the market. S' venient 
ad mercatum qui mangonant in caſes butirs. Leg. 
Zthelred. apud Brompton, cap. 24. 

MANGONELLUS, A warlike inſtrument made tocaſt 
ſmall ſtones againſt the walls of a caſtle. Cowell, ed. 1727. 

MANIPULUS, Was an handkerchief which the 
prieſt always had in his left-hand. 14. ib. | 

MANNER, (from the Fr. manier, or mainer, i. e. ma- 
nutrafare,) To be taken with the manner, is where a 


ö 


2 


N 


5 
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there, becauſe the lord did uſually reſide there. Eſt fe- 
dum nobile partim vaſſalis ( quas tenentes vocamus ) ob certa 
ſervitia conceſſum ;, partim Domino in uſum familie ſue, 
cum juriſdiftione in vaſſalles, cb canceſſa predia reſervatum. 
Que vaſſulis conceduntur, terras dicimus tenementales, 


| que domino reſervantur dominicales. Totum vero feedum 


dominium appellatur, olim baronia; unde curia que buic 
preeſt juriſdiftiont badie curia baronis namen retinet. 
Skene de verb. fignif. ſaith, It is called manerium quaſs 
manurium, becauſe it is laboured by handy-work : It is a 
noble ſort of fee granted partly to tenants for certain ſer- 
vices to be performed, and partly reſerved to the uſe of 
his family, with juriſdiction over his tenants for their 
farms. That which was granted out to tenants, we call 
tenementales ; thoſe reſerved to the lord, were daminicales: 
the whole fee was termed a lordſhip, of old a barony ; 
from whence the court, that is always an appendant to 
the manor, is called The court baron. Touching the ori- 
ginal of the manors, it ſeems that in the beginning there 
was a Circuit of ground granted hy the King to ſome 
baron or man of worth, tor him and his heirs to dwell 
upon, and to exerciſe ſome juriſdiction more or lets 
within that compaſs, as he thought good to grant, per- 
forming ſuch ſervices, and paying fuch yearly rent for 
the ſame, as he by his grant required ; and that after- 
wards this great man parcelled his land to other meancr 
men, enjoining them ſuch ſervices and rents as he thought 
good, and fo as he became tenant to the King, the inferiors 
became tenants to hum. Sce Perkinss Reſervations 670. 
and Harne: Mirror of Fuſtices, lib. 1. cap. De Rey Alfred, 
and Fulbeck, fol. 18. And according to this our cuſtom, 
all lands holden in fee throughout France are divided into 
feeffs and arrieri fieffs, whereof the former are ſuch as 
are immediately granted by the King ; the ſecond, fuch 
as the King's feudataries do again grant to others. Gre- 
gorii Syntagm. lib. 6. cap. 5. num. 3. In thee days a 
manor rather ſignifieth the juriſdiction and royalty incor- 
porcal, than the land or fite. For a man may have a 
manor in groſs, (as the law termeth it) that is, the right 
and intereſt of a court-baron, with the perquiſites there- 
unto belonging, and anoiher or others have every foot of 
the land, Kitchin, fol. 4. Broke, hoc tituls per totum. 
Bracton, lib. 4. cap. 31. num. 3. divideth manerium into 
capitale & nan capitale. See Fer. A manor may be 
compounded of divers things, as of a houle, arable land, 
paſture, meadow, wood, rent, advowſon, court-baron, 
and ſuch like ; and this ought to be by long continuance 
of time, beyond the memory of man; for at this day a 
manor cannot be made, becauſe a court-baron cannot now 
be made, and a manor cannot be without a court-baron, 


| 


! 


thief having ſtolen any thing, is taken with the ſame 


about him, as it were in his hands ; which is called 
flagrante delicta, S. P. C. 179. Such a criminal is not 
bailable by law: And anciently, it one guilty of felony 


manner, and the goods ſo found upon him had been 
brought into court with him, he might be tried imme- 
diately, without any appeal or indictment; and this is 


ſuch manors which had the franchiſe of infangthefe. 
H. P. C. 201. S. P. C. 28. 2 Hawk. P. C. 211. 

MANNING, (Mun peru, A day's work of a man; 
in tome ancient deeds there is a reſerve of fo much rent, 
and ſo many mannings. Cowell, edit. 1727. 

MANNIRE, Is where one is cited to appear in court, 
and ſtand to the judgment there. It differs from bannire : 
for though both ſignify a citation, yet one is a citation 
by the adverſarv, and the other by the judge. Leg. H. 
1. cap. 10. Du Cange. 

MANNOPUS, {Manzpera,) Goods taken in the 
hands of an apprehended thief. Cowell, edit. 1727. 

MANNUS, A horſe, a pad or faddle horſe. In the 
laws of Alfred, we find man-tbesf, for a horſe-ſtealer. 
 Corvellly edit. 1525. 

MANOR, { Mancrium,,) Seems to be derived of the Fr. 
manour, havitati», or rather from manends, of abiding 


1 


ſaid to have heen the proper method of proceeding in 


| 


and ſuitors or freeholders, two at the leaſt ; for if all the 
freeholds, except one, eſcheat to the lord, or if he pur- 
chaſe all, except one, there his manor is gone cauſa qua 
ſupra, although in common ipeech it may be ſo called. 
Cowell, edit. 1727. See CopynoLD, and 15 Vin. Abr. 


tit. Manor. 
or larceny had been _ purſued, and taken with the | 
0 


MAN SE, {Manſus, vel manſa), An habitation or 


farm: Alſo an hide of land; and the poſſeſſors of ſuch 


were called manentes. Spelman. 

MANSER, A haſtard. Cowell, edit. 1727. 

MANSION, (Manſio, a manendo,) According to the 
definition of Bratton, lib. 5. cap. 28. num. 1. Is a dwel- 
ling confiſting of one or more houſes. It is moſt com- 
monly taken for the lord's chief dwelling-houſe within 
his fee, otherwiſe called the capital meſſuage, or chief ma- 
nor- place. Bratton, lib. 2. cap. 26. Manſon, amongſt 
the ancient Romans, was a place appointed for the lodg- 
ing of the prince, or ſoldiers in their journey ; and in 
this ſenſe we read primam manſionem, c. It is probable, 
that this word manſion doth in ſome conſtruction ſigni 
ſo much land as Bede calleth fumiliam in his Eccleſiaſtical 
. For Lambard, in his Explicution of Saxon 

ords, verb. Hida terre faith, that that which he cal- 
leth familiam, others ſince called manentem vel man- 
Jam. Manſus & manſum, you may read in the Feudiſts, 
and in Skene de wverbor. Significat. verbo Manſus. See 
Skene, verbo Manſus. The Latin word manſia, in the 


charter granted by King Kenulphus to Ruchin, Abbot of 
Abins den, 
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Abingdon, and mentioned by Sir Edward Coke in his Re- 
port De Jure Regis 6 2 ſeems to ſignify a cer- 


tain quantity of land. vel manſia. Mat. Weſtm. 
in ds ter. And in a charter of Edward Conf. it is 
written manſa. Vide Hiſt. of Pauls, fol. 189. Bracton, 
lib. 5. tract. 5. par. 1. Manſio eſſe poterit 7 ex 
pluribus domibus vel una, que crit babitatio una ſola ſme 
vicins, etium & 6 alia manſio fit vicinata non erit villa, 
quia villa eft ex pluribus manſionibus vicinata & callata ex 
luribus vicinit. Pleta, lib. 6. cap. 51. Sometimes man- 
ſignifies a family, as, Terram 50 manſionùm, Qc. 
concilium Cloveſboe, anno 800. But that which in ancient 
Latin authors was called bida, was afterwards called man- 
fi, i.e. as much land as one plough could till in a year. 
Cowell, edit. 1727. | 
MANSLAUGHTER, ( Hemicidium) Is the unlawful 
killing of à man, without a prepenſed malice. As when 
tivo that formerly meant no harm one to another meet to- 
gether, and upon ſome ſudden occafion falling out, the one 
killeth the other, Weſt. part. 2. Symbol. tit. Indiciments, 
feet. It differeth from murder, becauſe it is not done 
with foregoing malice : And from chancemedley, becauſe 
it hath a preſent intent to kill. And this is felony, but 
admitted to the benefit of c for the firſt time. 


| Staundf. pl. cor. lib. 1. cap. 9. Bracton, cap. g. yet 
it is da with * 44 the ſtatute, Anno 38 E. 
3. cap. 11. See HomiciDe. 
MANSUM CAPTT AL E, the chief manſa, or manor- 
houſe, or court of the Lord. Cowell, edit. 1727. 
MANSURA and MASURA, Are uſed in Domeſday 
and other ancient records, for Manſtones vel babitacula 
villicorum. Cowell, edit. 1727. | 
| MANSUS, Anciently a farm. Selden's Hiſt. of Titbes, 


. E2. 
S LANSUS PRESBY TERI, The manſe or houſe of 
reſidence of the pariſh prieſt ; the parſonage or vicarage 
houſe. Furocb. Antiq. p. 431. 

MANUALIA BENEFICIA, The daily diſtributions, 
or portions of meat and drink alloted to the canons and 
other members of cathedral churches for their preſent 
ſubſiſtence. Cowell, edit. 1727. | 

MANUALIS OBEDIENTIA, Sworn obedience, or 
fubmiſſion upon oath. Cowell, edit. 1727. 

MANUCAPTIO, os On oo toy © mans wi 
being taken upon ſuſpicion of felony, and offering ſuffici- 
ent bail for his appearance, — be admitted thereto 
by the ſheriff, or other having power to let to mainpriſe. 
F. M B. fol. 249. See Mainertse. How diverſly it is 
uſed, ſee the Reg. Origin. in the table, and Pryn' t Ani- 


— fal. 268. 
UEL, (Manuelis,) Any thing whereof preſent 
profit may be made, or that is a. Nr or uſed by 
the hand. Staundf. Prerog. fol. 54. As a thing in the 
manuel occupation of one, that is, actually uſed or em- 
ployed by him. Cowell, edit. 1727. 

MANUFACTURES, Certain wrought ware prohi- 
bited to be imported, 3 Ed. 4. c. 4. 5 El. c. J. 10 Ann. 
c. 19. ef. 167. | 

Manufactures may be imported from Ireland, 3 Ed. 4. 
c. 4. ſet. 3. 

Maſters of crafts and magiſtrates of cities may ſearch 
manufactures, 3 Ed. 4. c. 4. Bs. 5 

Certain manufactures prohibited to be imported by 
ſtrangers, 1 R. 3. c. 12. * 

Pins permitted to be imported, 2) El. c. 11. 

Foreign wool- cards to be imported, 39 El. c. 14. 

Foreign bone · lace, cut work, imbroidery, fringe, band- 


ſtrings, buttons and needle work, prohibited to be impor- 


ted or fold, 13 & 14 Car. 2. c. 13. 9 10 . z. c. 


9. Repealed from the taking off the prohibition of the | 


woollen manufactures in Flanders, 11 12 V. 3. c. 11. 
Foreign wool- cards, card- wire and iron- wire not to be 
imported, 13 & 14 Car. 2. c. 19. 
All perſons may work in manufactures of hemp or 
flax, or tapeſtry, 15 Car. 2. c. 15. 
inſt frauds in the manufactures of woollen, linen 
2 1 Ann. Sa c. 18. — 8. 
ages to be paid in money, 1 Am. ft. 2. c. 18. J. 6. 
10 Ann. c. 16. /. 6. 13 Gee. 2. c. 9. J. 6. 
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{ Regulations to prevent frauds by manufactures in 


| woollen, linen or iron, 13 Geo. 2. c. 8. 
Penalties on manufacturers in leather imbezilling their 
work, 13 Geo. 2. c. 8. ſed. 4. 

Manufacturers in leather ſhall be paid their wages 
in money, 13 Geo. 2. cap. 8. ſed. 6. | 
Regulations of the manufactures in woollen, linen, 
iron, leather, &c. and for the payment of their wages, 

22 Geo. 2.c. 27. : 
Penalty on ſeducing manufacturers out of the king- 
dom, 23 Geo. 2. c. 13. | 
Penalty on exporting utenſils of the filk and woollen 
manufactures, 23 Geo. 2. c. 13. ſed. 2. | 
Officers of — ſhall ſeize ſuch utenſils, c. fourd 
on board any ſhip, 23 Geo. 2. c. 13. ſeit. 4. 
| Penalty on captains of ſhips permitting prohibited tools 
to be put on board, 23 Ges. 2. c. 13. /ed. 5. 5 
Penalty of ſigning cockets for exporting tools, c. 
| 23 Geo. 2. c.1 . ſedi. 6. 
| "MANUMISSION { Manumiſfe,) Is the freeing of a vil- 
lain or ſlave out of his bondage: The form of it, in the 
| Conqueror's time, Lambard in his Archaion. fol. 120. 
| ſetteth down in theſe words, Si quis velit ſervum ſuum 
 liberum facere, tradat eum vicecomiti, per manum dextram 
in pleno comitatu, & quietum illum clumare debet a jure 
ſervitutis ſue per manumiſſionem ; & ofiendat ei liberas 
portas et vias, & tradat ei libera arma, ſcilicet lanceam & 
 gladium, & deinde liber homo efficitur. Some alſo were 
wont to be manumitted by charter. Vide Broke, tit. Vil- 
lenage, fal. 305. The terms of the law make two kinds 
of Nom, one expreſſed, the othct implied : Minu- 
| miſſion expreſſed is, when the lord makes a deed to his vil- 
lain, to infranchiſe him by this word manumittere, the 
| manner of which in old time was thus: The lord, in 
[ww gt hy = X took the bond-man by the 
ad, ſaying, I will that this man be free, and thereupon 
| ſhoved him forward out of his hand. Manumiſſion im- 
fas is when the lord makes an obligation for payment 
of to him at a certain day, or ſueth him, when 
he might enter without ſuit ; or granteth him an an- 
nuity, or leaſeth lands to him by deed, for years, or for 
life, and ſuch like. Cowell, edit. 1727. See Nite. 
MANU OPERA, Stolen 2 taken upon a thief 
hended in the fact. See Maxxorus. 

ANU OPERA, Cattle, or any implements ufed in 
| 9 — _ * tem. p. 977. 

A STUS. Sæpe obvenit in forenſi dialecto, 
famuls & ſerviente domeſlica. Spelman. Erit habe 
tanguam de manupaſto, (Manwoed, cap. 16. n. 6.) i. e. 
He ſhall be culpable, as of a thing done by his hand, 
or by one of his family. Glefſ. in x. Scriptor”. So that 
manupaſlus ſignifies a domeſlick: Si manupaſtus alicujis 
' accnſetur de furto Leg. H. 1. cap. 66. 

MANUPES, A fcot of full and legal meaſure. C::vell, 
edit. 1727. 
MANUs, Was anciently uſed for an oath, and for him 
that took it, a compurgator ; as we often find in old 
records, Tertia, quarta, dec ima manu jurare ; that is, the 
party was to bring ſo many to ſwear with him, that the 
| believed what he vouched was true; if he ſwore alone, it 
was propria manu & unicu. So in the viſitation of the 
dioceſe of Londen by Rab. Winchelſe, archbiſhop of Cun- 
terbury, a woman of Coggeſbale in Eſſex accuſed of adul- 
tery—Afulieri boc neganti purgatio ſexta manu extitit in- 
difla, i.e. She was to virdicate her reputation upon tlie 
teſtimony of ſix compurgators. Reg. Eccl. Chriſti Cant”. 

M S MEDLA ET INFI MAK HOMINES, Men 
of a mean condition, of the loweſt degree. Et plures me- 
diz manus guos ex juſtis & rationabilibus cauſes Rex pater 
exberedaverat. Radulphus de Diceto ſub anno 1112. 
Inferio:ts & inſimæ manus homo. Idem ſub annis 1138, 


1185. 
| MANUTENENTIA, Is a writ uſed in caſe of main- 
tenance. Reg. Orig. fol. 182 & 189. SeeMainTENAXCE. 
MANWORTH, The price or valve of a man's life or 
head ; for of old every man was rated at a certain price, 
according to his quality, which price was paid to the lord 
in ſatisfaction for killing him. Cowell, edit. 17277 
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MARA, A meer, moor, lake, pool, pond, or place 
of bog, marſh, Ce. Parech. Antig. 418. Cowell, edit. 
""MARCA 
but in the reign of Henry I. it was only fix ſhillings and a 
penny in weight; for the ſhillings as well as pence were 
then weighed, or went by weight; and ſome were coin- 
ed, and ſome only cut in ſmall pieces. Now thoſe that 


coined were worth ſomething more than the other. 
De tibind; hominis occiſs wera debent reddi, Sc. 30 ſol. & 


5 denar. ad manbotam, idem bodie 5 marcz de thefindo, | 


7 e. thaino 120 ſol. qui faciunt 20 marcas. Leg. H. 1. 
Marx. | | 

SN IARCAT U, The rent cf a mark by the year. 

Mon. 1 tom. pag. 341. a | 

MARCH (Carkdom of) Grants of its lands are to be 
under the Great ſeal, 4 Hen. 7. c. 14. 

MARCHERS, or LORDS MARCHERS, Werethe 
noblemen that lived on the marches of Wales or Scotland, 
who in times paſt (according to Camden) had their private 
laws, & poteſtatem vitæ & necis, like petty Kings, which 


are now aboliſhed by the ſtatute 27 H. 8. cap. 26. Of | 


theſe marchers, you may read Anno 2 H. 4. c. 18. 26 
H. 8. c. 6. and 1 Ed. 6. cap. 10. where they are called 
Lords marchers. And in old records the Lords marchers 


See Marquis, WALEs. 

MARCHES (Marchia, from the Saxon mearc, ſiguum 
limitaneum) Are the bounds and limits between us and 

Wales, or between us and Scotland ; which lait are divi- 
ded into weſt and middle marches. Stat. 24 Hen. 8. c. 9. 
4 Hen. 5. cap. 7. and 22 Ed. 4 cap. 8. The word is 
uſed in the ſtatute 24 Hen. 8. c. 12. generally for the 
rec incts of the King's dominions. Czwe!l. edit. 1727. 

d RCHE T, (Marcbetum) Cunſuetudo pecuniaria in 
manr im filiabus maritandis. Brad. lib. 2. tit. 1. cap. 8. 
num. 2. lerchetum vero pro filia dare non campelit li- 

dero homini. Extenta Manerii de Wivenho, 18 Dec. 40 
Edw. 3. & alia 13 Ed. 3. Anno Dom. 1230. Rich. 
Burr tenet unum meſuagium. E. debet tallagium, ſeclam 
curiæ & merchet bc mado, quad ft maritare valuerit filiam 
ſuam cum quodam libero bomine extra villam, faciet pacem 
damint pra marita7!:, & ft eum maritaverit alicui cuſtumario 
vill, nil dabit pra maritagio. Merchetum, boc eſt, quod 
fech: main If nativi debent ſolvere pro filiabus ſuis corrup- 
tis fro» druf 5 5. 4d. Reg. Abbathiæ de Burgo, in 
Bibl. Cotton. This cuſtom, with ſome difference, is in 
divers parts of England and Wales, as allo in Scotland, 

and in the 'fle of Guernſey. See Spelman at large on it. 
Buy the cuſtom, of the manor of Dinevor, in the county 
ot Caermarthen, every tenant at the marriage of his 
daughter pays ten ſhillings to the lord, which in the Bri- 
tiſh language is called Gwabr-merched, i. e. A maid's 
fee. The cuſtom for the lord to lie the firit night with 
the bride of his tenant was very common in Scotland, and 
in the north parts of England: But it was abrogated by 
Malcolme the Third, at the inſtance of the Queen; and 
inſtead thereof a mark was paid to the lord by the 
bridegroom. Covell, edit. 1727. | 
MARCHIARE, To adjoin or border upon. Cowell, 
cui. 1727. 

MARCULUS, A hammer, a mallet. Id. ib. 

MARES. See Hoxsrs. 

MARF.SHAL. See MaRSHAL. 

MARET TUM, (from the Fr. maret, a fen or marſh) 
Marſh ground, which the ſea or great rivers overflow. 
C. 1 bit. fol. 8. a. 

MARINARIUS, A mariner, a ſeaman. Marinurium 
capituneus, the admiral or warden of the ports, which 
offices were commonly united in the ſame perſon; the 
word ad niral not coming into uſe before the latter end 
of King Edw. I. before which time the King's letters 
run thus Rex capitaneo marinariorum & eiſdem 


marinaris ſe/uter, Paroc. Antiq. pag. 322. 
MARINFRS. See Sx aur. 


MARISCUS, Is a word uſed in Dome/day-Bock, and ſig- 


nifies fairs, or lecus pulucaſus, a marſhy or fenny ground. 
Vol. II. N“. 105. 


Is now thirteen ſhillings and four-pence; | 


—  — — 


— 


dam ux. R. Richards.) 
Aſignadimus ei pro dote ſua mille marcas argenti annuatim, 


Nai. 
1727. 
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 MARITAGIO AMISSO PER DEFALTAM, Bb « 


writ forthe tenant in frani- marriage, to recover lands, c. 


vhereof he is deforced by another. Reg. fol. 171. 


MARITAGIUM, That portion which is given with 
a daughter in marriage. See Glanvil; In alio mods acci- 
pitur dos ſecundum leges Romanas, ſecundum quas proprie 


 appellatur dos, id quod cum muliere datur viro, quad vulga- 
riter dicitur maritagium. Lib. 2. c. 18. 


Maritagium, or marriage, ſtrictly taken, is that right 
which the lord of the ſee had to marry the daughters of 
his vaſſals after their death: Others tell us, it was that 


profit which might accrue to the lord by the marriage of 
one under age, who held his lands of him by knight's 


ſervice. This ſeems plain by the ſtatute of Morton, cap. 
7. Maritagium ejus qui infra ætatem eſt de vero jure per- 


tinet ad dominum feod:r. 


MARITAGIUM HABERE, To have the free diſpo- 


ſal of an heireſs in marriage, a favour granted by the Kings 


of England, while they had the cuſtody of all wards or 
heirs in minority. Cowell, edit. 1727. | 
MARITIMA ANGLIEX, The emolument ariſing to 
the King from the ſea, which ſheriffs anciently collected; 
but was afterwards granted to the admiral. Pat. 9 Hen. 


3- m. 4. Richardus de Lucy dicitur habere maritimam 


Angliæ. 
ot Wales were called Marchiones de marchia BWallie. | 


MARK, (Aſerca, from the Sax. mearc, i. e. ſgnum.) 
In ancient time we find mark of gold was eight ounces. 
Stow's Annals, pag. 32. and was valued at 61. in filver. 


Rot. Mag. pipe de anno 1 Hen. 2. or, as others write, 


6. 135. 4d. Char. Reg. Fob. de dote B. Regine (quon- 


uten. 3 Job. m. 17. n. 31. 


135. 4d. computatis pro marca. See Max c A. Tis in- 
certain when it firſt came fixed to this particular value. 


| Matthew Paris tells us, that it was fo early as the year 


1194, in the life of Guarinus, abbot of St. Alban. Skene 
de Verb. Signif. verb. Mark, faith, that in Trafatu de 


 panderibus & menſuris, a mark ſignifieth an ounce weight 


or half a pound, whereof the dram is the eighth part, as 

the ounce is the eighth part of a mark, citing Caſſaners 

de Conſuetud. Burg. Rub. prim. ſect. 7. verb. Solz Tur- 
A mark of filver is now 13s. 4d. Cowell, edit. 


MARKET, {Mercatus) Signifies with us emporium, 
and alſo the liberty or privilege whereby a town is en- 
abled to keep a market Old Nat. Brev. fel. 149. So 
doth Bracton uſe it, lib. 2. cap. 24. num. 6. E lib. 4. 


cap. 46. where he ſhews, that one market ought to be 


diſtant from another Sex lucas & dimidiam & tertiam 


partem di midi. The rexion whereof both he and Fleta 
give in thele words, Quia omnes rationabiles dietæ conſtunt 


ex 20 milliaribus. Dividatur ergo dieta in tres partes, 
prima autem matutina detur euntibus verſus mercatum, ſe- 
cunda detur ad emendum & vendendum ; que quidem ſuffi- 
cere debet omnibus niſi ſint forte mercatores — qui 
merces depuſuerint & expoſuerint venales, quibus neceſſaria 


erit pralixior mera in mercatu, & tertid pars relinguitur 


redeuntibus de mercatu ad propria, &c. Lib. 4. cat. 
28. ſet. liem refert. By the ſtatute 27 H. 6. 5. all 


fairs and markets are forbidden to be kept upon any Syn- 


day, or upon the feaſt of the Aſcenſion of our Lord, Car- 


pus Chriſti, or the Aſſumption of our Bleſſed Ladv ; A! 
Saints or Gacd- Friday, except for neceſſary victuals, and 


in the time of harveſt. It was cuſtomary in former 
times, that moſt fairs and markets u ere kept on Sundays; 
and in many places they are ſtill kept in the church- 
yard. This cuſtom fo far obtained, that though it was 
prohibited by ſeveral Kings, yet we ſee by the ſtatute be- 
fore mentioned, it continued till the reign of Henry VI. 
This cuſtom is mentioned in Mat. Fur. Arn 1200. 
Nundinas vera & mercata dominico die interdixit quod om- 
nia que diebus deminicis per Argliam fieri conſueverunt, 
Se. Sce Fairs AND MARKETS, ard 15 Vin. Ar. tit. 
Markets. 

MARKEFT-TOWNS, Penalty on perſons living in the 
country, and ſelling by retail in market-towns, 1 U 2 
Phil. & M. c. 7. New Wricdſl:ck excepted as to wool 
and yarn, 18 El. c. 21. | 


| 5 L 


MARKET - 
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MARKETZELD, or MARKETGELD, Toll of 
the market. Cowe/l, edit. 1727. | 
MARK-PENNY, Every inhabitant at Malden, who 
had pipes or gutters laid out of their houles intothe ſtreet, 
paid one penny. Hill. 15 Ed. 1. Phillips of Purveyance. 
MARLBOROUGH, The honour of Woodſtock grant- 
ed to the Duke of Marlborough iv reward of the victory at 
Blenheim, Ec. 3 & 4 Ann. c. 6. The honours ſettled 
upon his poſterity, 5 Ann. c. 3. An annuity from the 
poſt- office ſettled on the Duke of Marlborough, 5 Ann. 
c. 4. For paying the arrears due for building Blenbeim- 
( 


A. 1. c. 12. ſect. 34. 

E, ») I / kind of earth or mineral, 
which men in divers counties of this kingdom caſt upon 
their land to make it more fertile. It is alſo called malin. 
17 Ed. 4. cap. 4- | 

MARLEBERGE, Statutes made there, 52 Hen. 3. 

MARLERIUM, or MARLETUM, A marle-pit. 
Covell, edit. 1727. | 
' MARQUE, (from the Saxon mearc, fenum,) We uſe 
the word in the ſame ſenſe to this day, when we fay, 
Give ſuch a thing a mart or ſign; but in our ancient 
ſtatutes it ſignifies as much as repriſals, as in ſtat. 4 H. 5. 
cap. 7. where merque and 8 are uſed as ſynonzma ; 
and letters of marque are found in the igni 
in the ſame chapter. C:well, edit. 1727. 

The law of marque in what caſes to be uſed, 27 Ed. 3. 
ft. 2. c. 1). Letters of | and letters of marque 
thall be granted by the 
grieved againſt truce, 4 Hen. 5. c. 7. To be granted 
tor goods taken by the ſubjects of Denmark, 10 Hen. 6. 
c. 3. Goods taken on board enemies ſhips to be lawful 


prize, though belonging to foreigners in amity, 14 Hen. 


6. c. 7. Sce REyRISAL. 

MARQUIS, or MARQUESS, (Marchio, Is now a 
title of honour next before an Earl, and next after a Duke; 
by the opinion of Hotoman, verb. Marchio in verbis Feu- 
dalibus, the name is derived from the German march, i. 
_ limes, ſignifying originally as much as cuffos limitis, or 
comes & prefetius limitis. It was an ancient cuſtom 
among the Britains, and aſter them of the Saxons, to give 
the title of Reguli to all lords that had the charge and 

y of marches and limits. See Selden's Mare Clauf. 
lib. 2. cap. 19. From hence it was, that in the time of 
Richard the Second came up firſt the title of Margueſſes, 
| which is a governor of the marches; for before that time, 
thoſe that governed the marches, were called commonly 
Lord Marchers, and not Margqueſſes, as judge Dederidge 
hath obſerved in his Law of Nobility and Peerage, under 
the title of Margqueſſes, pag. 31. Marchiones Wallie, 
viz. Rogerus de Mortus Mari, Facobus de Audeley, Rogerus 
de Clifford, Rogerus de Leyburn, Hamo Extraneus & le 
de Turbervilla, cum pluribus aliis, qui de bello prædicto 
de Lewes nuper fugerunt, &c. Matt. Weſtm. in anno 


1264. pag. — | ; 
| ARRO „Was a lawyer of great account in Henry 
VIIth's days, whoſe learned readings are extant, but not 
in print. Lamb. Eirenarch, lib. 1. cap. 10. 

MARRIAGE, (Muritagium, ) Signifies not only the 
lawful conjunction of man and wife, but alſo the intereſt of 
beſtowing a ward or a widow in marriage. Magna 
Charta, cap. 6. and Bractan, lib. 2. cap. 3. and alſo it 
ſignifies lands given in marriage. Brat. lib. 2. c. 34, 35. 
Covell. 

Marriage is a compact between a man and a woman 
for the procreation and education of children; or an ex- 
change of mutual vows, performed in the preſence of 
God, and with proper ceremonies ; and ſeems to have 
been firſt inſtituted as nece to the very being of hu- 
man ſociety ; for without the diſtinction of families, there 
can be no encouragement to induſtry, nor any foundation 
for the care of acquiring riches; and therefore all well- 
ordered ſocieties have ſettled the ſolemnities of marriage, 
and ordained that the ſame ſhould continue during ke: 
and the reaſon is, becauſe children gradually arriving one 
after another, they have hardly done with the care of 
their education, till the parents are unfit for ſecond mar- 
riages; and therefore it is convenient that marriages 
ſhould continue during life, that the mutual care of the | 


| of 


| gation contrary to the ſtatute.” 
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parents might be in making 23 for their 
children; and that the love and reſpect of their children 


might be repaid to both parents, without diſtraction cr 
confuſion ; which could not be well done, if the marriage 
was to be disjoined, and their intereſt was to fever after 
the concern of education was over: Beſides, the intereſt 
marriage could not be conveniently carried on, if there 
were a proſpect that the marriage was any otherwiſe to 
be determined but by death only; for each perſon would 
be injuriouſly drawing out of the common ſtock, to the 
injury of their joint concern, and to the prejudice of the 
education of their off-ſpring ; beſides that, ſuch a joint 
intereſt cannot be well and commodiouſly carried on 
without a mutual friendſhip and endearment, which muſt 
| be leſſened and deſtroyed by the proſpect, that the con- 
tract might be determined by the humour of either party. 
Hence it is, that fornication and all other luſts are un- 
lawful, becauſe children are begotten without any care or 
| ion for their education; and the crime of adult 
receives this further aggravation, that it not only intail 
a ſpurious race on the party, for whom he is under obli- 
gation to provide, but likewiſe deſtroys that peace and 


| mutual endearment which ought always to ſubſiſt in the 
| marriage ſtate. 3 Bac. Ar. 569. | 


Ig. What perſons may marry within the Levitical degrees. 


2. Of eſpouſals and marriage-contrafts ;, and of the ſo- 


 lemnization and ceremonies requiſite ta a camplet age. 
© = 8 n s requiſite to a complete marriage 


3- Of the offence of a forcible marriage, and marrying 


an infant * 


1. What perſons may marry within the Levitical degrees. 
Herein firſt, we muſt take notice of the ſtatute of 
32 H. 8. cap. 38. by which it is enacted, © That no 
reſervation or prohibition, (God's law excepted), ſhall 
trouble or impeach any 1 without the Levitical 
degrees; and that no perſon, of what eſtate, degree or 
condition ſoever he be, ſhall be admitted by any of the 
ſpiritual courts within the King's realm, or any his Grace's 
other lands and dominions, to any proceſs, plea or alle- 


Since this ſtatute, it hath been clearly agreed, that if 
the Spiritual court proceeds to impeach or diſſolve a mar- 
riage out of the Levitical degrees, that then the Tem- 
poral courts are to prohibit them; for by that ſtatute all 
marriages, that are out of thoſe degrees, are declared to be 


good and lawful; and therefore, if the Spiritual court 


moleſt perſons in doing that which is declared lawful to 


a_ they are ſtil] judges of inceſt. Faugh. 206, c. 
e muſt likewite obſerve, that if a perſon marry his 
couſin within the Levitical degrees, yet they continue 
huſband and wife, till a ſentence of divorce be pro- 
nounced. 1 Roll. Abr. 340, 357. FVaugh. 208, 220. 
The degrees prohibited by the Levitical law, are ſuch 


as are ſaid to be againſt the law of nature, and ſuch as 
| are againſt the divine poſitive law. | 


Thoſe againſt the law of nature, are all marriages be- 
tween the aſcending and deſcending line in infinitum ; and 
this is ſaid to be contrary to the law of nature, becauſe 
it tends to the deſtruction of the natural will of the 
creator, which deſigned the preſervation and continuance 
of ſuch inhabitants of the world as he originally created ; 
and all acts of men that tend to the deſtruction of ſuch 
ſpecies, as murder of an innocent perſon, are ſaid to be 
againſt the law of nature ; and therefore inceſt, between 
the aſcending and deſcending line, is contrary to the law 
of nature; for the mother would never have preſerved 
and educated the female iſſue, if it had been admitted to 
the father to have acceſs to them ; and fathers would ne- 
ver have educated and preſerved their male iſſue, if they 
might have aſcended the bed of their mothers. There is 
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d another reaſon why this is called unnatural, and 
2 is, it deſtroys the 4 duties between parents and 
children ; for the parent could never preſerve or main- 
tain that authority that is neceſſary for the education and 
vernment of his child ; nor the child that reverence 
chat is due to the parent in order to be educated and go- 
yerned, if ſuch indecent familiarities were admitted. 
There likewiſe ſeems to be a natural realon againſt this, 
or any near intercourſe between collaterals which is 
drawn from that which is obſerved in brute creatures, 
viz. that it is neceſſary to croſs the ſtrain, in order to 
continue the ſpecies. It may be, that there being the 
ſame tone and tigure in the blood, and a ſimilar confor- 
mation of veſſels, the circulation of it becomes turpid and 
unactive; whereas a new mixture of others of the ſame 
kind, where there is a diff. rent figure and motion of the 
blood and ſpirits, may add a new vigour and ability to 
the animal œcoοπ . Grot. de Fure 1, 5. Vaugb. 221, 
C. 
2 prohibited by the poſitive Divine law, are all 
collaterals to the third degree; and tho? this be not con- 
trary to the law of nature, yet it ſeems eſtabliſhed on 
very ſtrong reaſons ; for if a concourſe between brothers 
and ſiſters might be allowed, or their marriages be tole- 
rated, the neceſſity there is that they ſhould be educated 
together, and the 1 opportunities they have with 
each other, would fill every family with lewdnets, and 
create heart-burnings and unextinguithable jealouſies be- 
tween brothers and ſiſters, where the family was nume- 
rous ; and it would confine every family to itſelf, and 
hinder the propagating common love and charity among 
mankind ; becauſe there would be a danger of taking a 
| wife out of any family, if women were liable to be cor- 
rupted by ſuch vicious freedoms. This prohibition is like- 
wiſe carried to uncles and aunts, nephews and nieces ; 
becauſe upon the death of the father and mother they 
come into the education of children laca parentum; and 
by conſequence it was neceflary to propagate the ſame re- 
verence of blood in ſuch near degrees; and the uncle 
might have the ſame regard and command as a father, 
and a niece the ſame duty as a daughter; it was alſo ne- 
ceſſary, in order to perfect the union of marriage, that 
the huſband ſhould take the wife's relations in the fame 
degree, to be the fame as his own without diſtinction, 
and ſo vice verſa; for if they are to be the ſame perſon as 
was intended by the law of God, they can have no dif- 
ference in relations; and by conſequence, the prohi- 
bition touching affinity muſt be carried as far as the pro- 
hibition touching conſanguinity, according to the text 
18th cap. Levit. ver. 16. The nakednels of thy brother's 
wife ſhalt thou not uncover; it is thy brother's naked- 
neſs. 
The law in Leviticus, cap. 18. ver. 6. is, That none 
of you ſhall approach to any that is near of kin, to un- 
cover their nakedneſs; which words being general, muſt 
be underftood and expounded by the examples from the 
6th to the 20th verſe ; among which we find many pre- 
hibitions to collaterals in the third degree, both in affinity 
and conſanguinity ; but there is no example of collaterals 
in the tourth degree, either in affinity or conſanguinity ; 
and theretore the law of marriage opens to relations in 
the fourth degree; and the Jewith lawyers, in ——_— 
their degrees, computed them according to the natura 
order ot things; that is, from the prepoſitus up to the 
common ſtock, and fo down to the other relations; 
which is the fair and natural order of computing proxi- 
mity ; and in this order of computation, couſin-germans 
are held to be of the fourth degree, and to have liberty 
to marry. Seld. Ux” Hebraica, lib. 1. cap. 4. 

This likewiſe was the ancient ſenſe of the Chriſtian 
church, and even of the church of Rome in the time of 
Pope Gregory; for in writing to Auſtin biſhop of Canter- 
Jury, he ſays, In quarta generatione contradta matrimonia 
minime ſelverentur; but afterwards, when they found that 
diſpenſations for inceſtuous marriages brought great profit 
to the church of Rome, and knowing it had obtained 
univerſally in the Chriſtian church, that it was lawful to 
marry in the fourth degree, Pope Alexander Il. began a 
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ſecond degree 
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new computation of degrees; and he ſaid, that the ſeculat 
computation, which was the computation of the Civil 
law, was not properly adapted to the deciſions touching 
inceſtuous marriages ; but they ought to compute up to 
the common ſtock, where the relation joined, becauſe 

there the blood was connected; and therefore they com- 
puted the degrees according to the diſtance of the perſon 

remoteſt from the common ſtock ; for according as the 

remoteſt was diſtant from the common ſtock, fo they 

computed the relations between the parties; ſo that the 

firſt couſins that are in the fourth degree, by the received 

computation in the Moſaick and Civil law, were now 

by the canonical tation thrown into the ſecond 
degree ; and by this alteration of the computation of de- 

grees, — forbad not only firſt couſins, but ſecond and 

third couſins to marry, unleſs they obtained diſpenſati- 

ons. Vaugh. 210. 

The intention of the ſtatute above- mentioned was to 
reſtore every thing according to the prohibition expreſſed 
in the law of God; and plainly, the Levitical compu- 
degrees was in the manner they computed irt 
the Civil law ; and ayreeably hereunto have been the 
1 — in qur law. | 

de it hath been adjudged, that the marriage of two 
ſiſters, one after the — was inceſtuous, being in the 
; altho” it was objected, that the verſe in 
18 Levit. being, Thou ſhalt not take a wife to her ſiſter 
to vex her, Ic. the prohibition relating to polygamy, to 


jealouſy and vexing, the reaſon thereof ceaſed with the 
death of the firſt wife; in the ſame manner as if Moſes 


had faid, Thou ſhalt not take a wife to her ſiſter to vex 
her, beſides the other in her life-time ; but herein the 
cuurt held, that tho? the vexing, in one part of the text, 
related to the life of the wife, yet by another part it is 


made unlawful for ever; and that from theſe words, 


None of you ſhall to any that is near of kin to 
him, to uncover their nakedneſs; which makes the 
nearneſs of kin the chief cauſe of the prohibition, and is 
the reaſon that runs through the whole chapter ; and that 
therefore the vexing refers only to the life of the wife, 
but the inceſtuous copulation is the ſame after her death, 
the nearneſs of kin ſtill continuing. Yaugh. 302. Hill. v. 
Good. Curtb. 271. S. P. admitted. 

So it hath been reſolved, that marrying the ſiſter's 
daughter is inccſtuous, being in the third degree. Raym. 
454. Watkinſon v. Morgatrin. 2 Jon. 191. S. C. 

So it hath been reſolved in variety of books and caſes, 
that the marriage with the wiſe's ſiſter's daughter was 
inceſtuous, being likewiſe in the third degree ; and the 
degree of affinity being the ſame with conſanguinity. 


Moor 907. Cro. Eliz. 228. 4 Leon. 16. S. C. Man's 
caſe. 1 Lev. 254. 3 Keb. 650. Hb. 181. Ny 29. 


1 Sid. 434. 2 fon. 118. 2 Shaw. 70. 5 Med. 448. 
3 Lev. 364. 2 Lutw. 1075. 

But upon a prohibition, for proceeding againſt a per- 
ſon in the eccleſiaſtical court who had married the widow = 
and relict of his great uncle, it was adjudged, that ſuch 
marriage, being in the fourth degree, was out of the Le- 
vitical law, and therefore lawful. Faugh. 206. 2 Vent. 9. 
Harriſon & ux v. Dr. Burwell. 

On a motion for a prohibition to the court of the 
biſhop of Exon, for preſenting J. S. for inceſt, who had 
married the daughter of his brother of the half blood ; it 
was reſolved that no prohibition ſhould go; for the cou: t 
ſaid, tho” the brothers were not of the whole blood, yet 
were they brothers, and therefore the marriage inceſtuous; 
they agreed, that if the father marries the mother, and 
the ſon the daughter, this was law ful enough ; and Nartb 
cited the caſe of the Earl of Mancheſter, who had married 
his great aunt's huſband's ſecond wiſe ; and this was held 
by Divines and Civilians a good marriage, for affinis mei 
affinis non eſt mihi affinis. Mich. 30 Car. 2. in B. R 
Oxenham C ux v. Gayre. 

On a motion for a prohibition, for proceeding againſt 
a perſon in the eccleſiaſtical court, who had married his 
ſiſter's baſtard · dauꝝ hter; it was urged for the prohibition, 
that tho? the Levitical law forbids a man to approach to 
any near of kin, to uncover their nakedneſs, vet that th i⸗ 
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cannot be intended of a baſtard, becauſe he is of kin to 
no perſon whatſoever, Fc. But the court inclined not 
to grant a prohibition. 5 Mad. 168. Comb. 356. 
Habens v. Feſcott. 


Of eſpouſals and marriage contracts; and of the ſo- 


ion and ceremonies requiſite to a complete marriage. 


Swinburne defines eſpouſals in this manner, ſponſalia ſunt 
mutua repromiſſio nuptiarum rite inter eos, quibus jure licet, 
facta; which comprehends firſt, that this promiſe muſt 
be mutual; 2dly, That it muſt be done ritè, or duly; 
da That it muſt be — Ek = who may 

wfully marry. Swinburne of Eſpouſals, fect. 11. 

Suck ——_ are divided into contracts in præ ſenti, 
and contracts in futuro. : 

A contract in yn or verba in preſenti, as | marry 
ou, you and 1 are man and wife, &c. is by the Civil 
w elteemed ipſum matrimanium, and amounts to an ac- 
tual marriage ; which the very parties themſelves cannot 
diſſolve by relcaſe, or other mutual agreement; it being 
as much a marriage in the ſight of God, as if it had been 
in facie eccleſiæ, with this difference, that if they coha- 
bit before marriage in facie eccleſiæ, they are for that pu- 
niſhable by eccleſiaſtical cenſures; and if after ſuch con- 
tract either of them lies with another, they will puniſh 
ſuch offender as an adulterer. Swinb. 74. 2 Salk. 438. 
6 Med. 155. 

A contract in future, as I will marry you, &c. may 
be enforced in the (piritual court, but ſuch contract either 
party may releaſe ; alſo if either party marry another per- 
fon, ſuch ſecond marriage diſſolves the contract. Swinb. 
ed. 10, 11. | 
l But it hath been reſolved, that an action will lie at 
Common law for the violation of ſuch an executory 
contract per verba de futuro, for the temporal loſs to the 
party; and although the party hath a remedy in the ſpi- 
ritual court. But it ſeems, that by bringing an action 
at Common law, and that ing on record, the re- 
medy in the ſpiritual court is actually releaſed z for now 
in lieu of a e of the contract he ſhall recover 
d : Alſo the defendant ſhe wing, that he hath been 
ſued for the ſame matter in the ſpiritual court, and pro- 
ducing a ſentence againſt the plaintiff, the plaintiff not- 
withſtanding any proof of his, will be nonſuĩt; becauſe that 
they were the proper judges in the ſpiritual court, whether 
it were a precontract or not. 1 Leon. 147. 1 Rel. 
Ar. 22. Cro Eliz. 79. Stile 295. Carter 233. 
Dickenſon v. Ho'ecroft. 1 Salk. 24. 5 Mad. 5:1. 6 

Mod. 172. 1 Salk. 120, 121. 
| Such promiſes are good, though the time of marriage 
be not agreed on; but in ſuch caſe it is neceſſary, to in- 
title the party to his action, to allege that he offered to 
marry her, and that ſhe refuſed. Carth. 467. 

In an action againſt huſband and wife, the plaintiff 
declared, that he promiſed to the defendant's wife 
while ſole, and that ſhe the ſame time promiſed to take 
him for her huſband, and averred, that he tendered him- 
ſelf, and that ſhe refuſed, c. it was objected, that mar- 
riage was no advancement to a man, though it was to a 
woman; alſo, that no time was laid when this agree- 

ment was to have been executed ; but the court over- 
ruled both obje&ions. Carth. 467. 1 Salk. 24. S. C. 
Harriſon ver. Cage & ux. 5 Mad 511. 2 Salk. 437. 
S. P. and the diſtinction between a man and woman ex- 

loded. 

g This action muſt be founded on reciprocal promiſes ; 
and therefore if the promiſe be on one fide only, it does 
not bind, being only nudum pactum. 1 Salk. 24. 

But if a man of full age anda female of fifteen pro- 
miſe to inter-marry, and afterwards he marries another, 
an action lies againſt him; for though ſuch promiſe may 
be ſaid to be voidable as to the infant, vet it ſhall be bin- 
ding on the perſon of full age, who ſhall be preſumed to 
have aQed with ſufficient caution; otherwiſe this privilege 
allowed infants, of reſcinding and breaking through their 
contracts, which was intended as an advantage to them, 
nügbt turn greatly to their prejudice. Trin. 5 Geo. 
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If A. contracts himſelf to B. and after marries C 
and B. ſues A. upon this contract in the ſpiritual court, 
and there ſentence is given, that A. ſhall marry and co- 
habit with B. which he does accordingly ; they are buran 
and feme, without any divorce between A. and C. for 
the marriage of A. and C. was a mere nullity. Moor 
169. 4 Co. 29. S. C. 1 Sid. 13. S. C. cited, and de- 
nied by Twiſden; and vide 1 Salk. 120-1. 

It hath deen held, that the clauſe in the ſtatute of 
frauds and perjuries, 29 Cur. 2. relating to marriage 
agreements, extends as well to a promile to marry, as 
to the payment of marriage portion. 3 Lev 65. But 
Skin. 196. ſeems cant. 

In order to make the marriage ete, ſo as to in- 
title the wife to dower, the iſſue to inherit, c. the ſame 
muſt be celebrated in facie ecclefse ; and therefore the 
private contract without the prieſt's bleſſing, makes no 
marriage, though ſuch contract may be inlorced in the 
ſpiritual court. 1 Rol. Abr. 357. Meor 169. 

Alſo though the marriage be ſolemnized in facte eccle- 
free, yet if it were without conſent, it is void; and 
therefore if a man takes E. S. to wife by dureſs, the 
ſame is void, though ſolemnized in facie ercleſic. 1 
Rol. Abr. 340. Co. Lit. 33. 6 Co. 22. Keilw. 52. 
Dyer 13. Cro. Car. 488, 493. 1 Sid. 65. 
| AM. and B. being ſabbatarians, were married by one 
in their own way, who uſed the form of the Common 
Prayer, except the ring, but was a mere layman; the 
wife dying, the huſband took out adminiſtration to her; 
but upon application of her ſiſter, the letters of adminiſ- 
tration were repealed, and the ſentence of repeal atiirmed 
by the delegates; for the huſband, demanding a right due 
to him as huſband, muſt bring himſelf within the rules 
preſcribed by that juriſdiction to whom he applies; alſo 
the conſtant form of pleading marriage is, that it was 
per preſbyterum ſacris ordinibus conſtitutum; ard an act of 
parliament was madeconfirming the marriages contracted 
during the uſurpation. 1 Salk. 119. Heydan v. Gould, 
and vide 2 Salk. 438. 3 Lev. 376. 2 Show. 300. 

A marriage ſolemnized by a perſon in prieſt's orders is 
good and binding, though there was no publication of 
banns or licence to diſpenſe therewith ; but herein it 
ſeems agreed, that not only the party performing the ce- 
 Femony, but alſo the parties married, being lay perſons, 
are puniſhable by eccleſiaſtical cenſures; and for acting 
| contrary to ſuch ancient canons as have been received and 
allowed in this kingdom; but it ſeems agreed that the 
canens of 21 Jac. 1. bind not the laity, now having 
been univerſally received, and beirg made only in con- 
vocatior, where the laity are not repreſented. 8 (. 32. 
Co. Lit. 344. 1 Fon. 259. 2 Suit. 673. 6 Nad. 189. 
See BaRON AND Fins. 


. Of the offence of forcible marriage, and marrying an 
infant female under the age of 16, without conſent of 
guardian. 


Py the 3. Fen. 7. cap. 2. it is enacted in the 
words following:“ Where women, as well maidens as 
widows and wives, having ſubſtances, ſome in goods 
moveable, and ſome in lands and tenements, and ſome 
being heirs apparent unto their anceſtors, for the lucre of 
ſuch ſubſtances, be oftentimes taken by ſuch miſdoers 
contrary to their will, and after married to ſuch miſ- 
doers, or to other by their aſſent, or defiled, to the great 
diſpleaſure of God, and contrary to the King's laws, and 
diſparagement of the ſaid women, and utter heavinet> 
and diſcomfort of their friends, and to the evil enſample 
of all other; it is therefore ordained, eſtabliſhed and en- 
acted by our Sovereign Lord the King, by the advice of 
the lords ſpiritual and temporal, and the commons in the 
ſaid parl:ament aſſembled, and by authority of the ſamc, 
that what perſon or perſons rom henceforth that taketh 
any woman fo againſt her will unlawfully, that is to ſay, 
maid, widow or wife, that ſuch taking, procuring and 
abetting the ſame, and alſo receiving wittingly the ſame 
womar fo taken againſt her will, and knowing the ſame, 
be felony ; and that ſuch miſdoers, takers and procura- 
tors to the ſame, and receitors, knowing the ſaid offence 
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j aforeſaid, be henceſorth reputed and judged as 
— felons. Provided always, that this act extend 
not to any perſon taking any woman only claiming 
her as his ward, or bond-woman.” 

Se. z. and by 39 Eliz. cap. 9. All perſons who 
ſhall be principals or procurers, or acceſſories before ſuch 
offence committed, are excluded from the benefit of the 

er * 
* the conſtruction of the ſaid ſtatute of 3 Hen. 7. 
the following points have been reſolved ; 

That the indictment for this offence muſt ſet forth, 
both that the woman had lands or goods, or that ſhe was 
heir apparent, and that the taking was for lucre; and 
alſo that ſhe was married or defiled ; for the enacting 
clauſe, in ſaying, that what perſon takes any woman fo 
againſt her will, n the taking to ſuch as is 
within the preamble; but it needs not ſet forth, that the 
taking was with an intention to marry or defile. Hob. 
132. Cro. Car. 485. Dalſ. 22. 1 And. 115. 3 Inft. 
38. Savil 59. 12 C. 20, 110. Stat. Tri. vol. 5. 
fel. 468. Swandſon's caſe. 

It is faid in Hale, that to make the offence felony 
within this ſtatute, the taking muſt be againſt her will ; 
but herein by Huwkins, that it is no manner of excuſe, that 
the woman at firſt was taken away with her own con- 
ſent ; becaule if ſhe afterwards refuſe to continue with 
the offender, and be forced againſt her will, ſhe may 
from that time as properly be ſaid to be taken againſt 
Kher will, as if ſhe had never given any conſent at all; 
for till the force was put upon her ſhe was in her own 
power. 1 Hales Hiſt. P. C. 660. 1 H. F. C. 110. 

That it is not material, whether a woman taken away 
againſt her will be at laſt married or dehled with her 
conſent, or not, for ſhe was under the force at the 
time; becauſe the offender is in both cafes equa'ly within 
the words of the ſtatute, and ſhall not be conſtrued to 
be out of the meaning of it, for having prevailed over 
the weakneſs of a woman, whom by ſo baſe means he 
got into his power. Cro. Car. 493. 3 Keb. 193. 1 

ent. 243. Brown's caſe. 

That thoſe who after the fact receive the offender, but 
not the woman, are not principals within this ſtatute ; 
becauſe the words are, receiving wittingly the ſame wo- 
man ſo taken, Cc. but it ſeems — that they are 
acceſſories after the offence, according to the known 
rules of Common law. 3 Inft. 61. Dalif. 22. St. P. C. 
44. 1 Hale's Hiſt. P. C. 661. 

That hoe who are only privy to the marriage, but no 
ways parties to the forcible taking away, or conſenting 
thereto, are not within the ſtatute. 1 Hale's Hiſt. P. C. 
660. | 

That where a woman is taken by force in the county 
of A. and married in the county of B. the offender may 
be indicted, and found guilty in the county ot B. becauſe 
the continuing of the force there, amounts to a forcible 


taking within the ſtatute. Cro. Car. 488. Hab. 183. 


1 Hale's Hiſt. P. C. 660. 

It hath been adjudged, as is the conſtant practice at 
this day, that on an indictment for a forcible marriage, 
grounded on this ſtatute, the wife may be a witnet> 
againſt the huſband ; for it being by force, it cannot be 
ſaid a marriage de jure, ſo as to make them one perſon in 
law. Cro. Car. 488. 1 Vent. 243. 4 Med. 8. But 
had ſhe freely without conſtraint lived with him that 
thus married her any conſiderable time, her examination 
in evidence might be more queſtionable. 1 Hale's Hift. 
P. C. 66r. 

By the 4 & 5 Pb. & Mar. cap. 8. it is provided, 
«© That it ſhall not be lawful for any perſon to take 
away any maid, or woman child unmarried, and with- 
in the age of ſixteen years, from the parents or guar- 
dian in ſocage, and that if any woman child or maiden 
being above the age of twelve years, and under the age 
of ſixteen, do at any time aſſent or agree to ſuch per- 
ſon that ſhall make any contract of matrimony, (con- 
trary to the form of the act), that then the next of kin 
of ſuch woman child or maid, to whom the inheritance 
ſhould deſcend, return or come, after the deceaſe of the 
fame woman child or maid, thall, from the time of ſuch 

Vor. II. No. 105. 


— 


| 62. 


— 


as ſcalcꝰ doth at this day among the Italiunc. 
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aſſent and agreement, have, hold and enjoy all ſuch 


lands, tenements and hereditaments, as the ſaid woman 
child or maid had in poſſeſſion, reverſion and remainder, 
at the time of ſuch aſſent and agreement, during the life 
of ſuch perſon that ſhall ſo contract matrimony ; and af- 
ter the — of ſuch perſon ſo contracting matrimony, 
that then the ſaid land, c. ſhall deſcend, revert, re- 
main and come to ſuch perſon or pertons as they ſhould 
have done in caſe this act had never been made; other 
than him only that fo ſhall contract matrimony. 3 Inſt. 
3 Med. 84. 

It is of ſuch conſequence that all marriages ſhall pro- 
ceed from free choice, and not from any compulſion or 
ſiniſter means, that it hath been held a matter indictable, 


or an offence for which the court will grant an infor- 


mation, to procure an improvident or an unequal mar- 
riage. 1 Lev. 257. 5 Med. 221. | 

nd on this foundation, that marriage ought to be free, 
marriage-brokage bonds and contracts have been declared 
to be void, and decreed to be given up and cancelled. But 
for this ſee Abr. Eg. 89, go. 

So though it was decreed in Chancery, that a bond of 
1000/1. penalty, for the payment of 5001. given for the 
procuring a marriage between perſons of equal rank, for- 
tune, Ic. was good; yet upon appeal to the houſe of 
Lords, the decree was reverſed for that ſuch bonds to 
match-makers areof dangerous conſequence, and tend to 
the botraying and ruining perſons of fortune and quality, 
and are not to be countenanced in equity ; and that mar- 
riage ought to be procured by the mediation of friends 
and relations; and that ſuch bonds would be of evil ex- 
ample to executors, guardians, truſtees, ſervants and 
others who have the care of children. Show. Par. Ca. 
76. Hall. ver. Patter. 

Nor will the court only decree a | 
bond to be delivered up, but a gratuity of fitty guineas, 
actually paid, to be refunded; for that ſuch bargains are 
in ro thape to be countenanced. Abr. Es. go. 

An uncle gives his niece by will 1200/. the nicce 
marries, but antecedent to the marriage, the father takes 


a bond from the then intended huſband to pay him 200 /. 


in caſe the daughter ſhould happen to die without iſſue 
malc, living her huſband ; 2 did die without 
iſſue male, living her huſband; whereupon the father 
ſued the huſband at law upon this bond ; and the huſband 
brought his bill in equity to be relieved againſt this bond. 
and had a decree accordingly ; tor it appearing that no 
money was Paid, nor conſideration for entering into it, 
the court took it to be in nature of a marriage · brokage 
bond, and fo therefore ordered it to be delivered up. 

Far mare learning on this — 15 Vin. Abr. D. 
and 3 Bac. Abr. fit. Marriage. ſee Bax ON Ax D 
Fur, Divorce, FLOPFMENT. 

MARSHA!., ( Mareſcallus) Is a French word, ſignifying 
as much as tribunus militum with the ancient Romans ; 
and mareſcallus may alſo come from the German mar{cha!h, 


i. equitum magiſter, which Heotoman in verbis Feudalibus 


verbs Marchalkus, derived from the old word march, ſig- 


nifying a horſe. Others make it of the two Saxon words, 


mar, i. equus, and ſcaleb, i. prefetius ; or according to 
Verſtegan, from mare, the general appellation of all horſes 
(as horſe is now in Engliſb) and /ealr, which in the an- 
cient Teutonick, he affirms to ſignify a kind of fervant, 
With us 
there are divers officers of this name, but one moſt noble 
of all the reſt, who is called Far! Marſhal of England, 
of whom mention is made in divers ftatutes, 1 Fen. 4. 
7 & 14. and 13 Rich. 2. cap. 2. His office conſiſts 
eſpecially in matters of war and arms, as well with us 
as in other countries, whercof you may read [Sanus de 


| Magiſlratibus Franciæ, lib. 1. cop. Mariſbulluc, and Tilfus, 


lib. 2. cap. De Caneſlabili Nzrifcalls, Sc. he next to 
this is the marſbal of the King's houte, whete ſpecial 
authority is (according to Britten, and Gwin in the 
Preface to bis Readings) in the King's palace to hear 
and determine all pleas of the crown, and to puniſh 
faults committed within the verge, and to hear and 
judge of ſuits between thoſe of the King's houſhold, 
Efc. Cromp. Fur. fil. 192. Of him vou may read 

5 M . 
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F. N. B. fol. 241. and 18 Ed. 3. flat. 2 c. J. and 27 


M 


Ed. 3. flat. 2. cap 


and his duty, may find it in Fleta, lib. 1. c. 4. & 5. 
There are other inteior officers of this name, as mar- 
ſhal of the juſtices in re, 3 El. 1. 19. Marſbal of the 
King's Bench priſon in Southwark. F. N. B. * 251. 
And theſe inferior murſbalt are either ad placitum, or in 
fee. Kitchin, fal. 143. Fleta allo, lib. 2. 2 15 · men- 
tions a marſbal of the King's hall, whoſe oface is, when 
the tables are prepared, to call out both thoſe of the houſ- 
hold and ſtrangers, according to their worth, and de- 
cently to place them, Cc. There is alſo a murſbal of the 
Exchequer, $51 H. 3. flat. 15. to whom the court com- 
mitteth the of the King's debtors during the 
term- time, for ſecuring the debts. He alſo aſſigneth ſhe- 
riffs, eſcheators, cuſtomers and collectors, their auditors, 


tions taken before eſcheators virtute aſſicii, delivered unto 
hum, to be re delivered by him to the Treaſurer's Re- 
membrancer in the Exchequer. Cowell, edit. 1727. 


MARSHAL OF ENGLAND, Shall not hold plez of | 


matters touching the Common law, 8 Ric. 2. c. 5. ſhall 
be reſtrained by ſuperſedeas under the privy ſeal, 13 Ric. 
2. fl. t. c. 2. See CONSTABLE. | 
ARSHAL AND STEW ARD OF THE KING'S 

HOUSHOLD AND MARSHALSEA, Ot what things 
they ſhall hold plea, Art. ſuper Cartas, 28 Ed. 1. ff. 3. 
cap. 3. 8 K. 2. c. 5. 

Inqueſts in the Marſhalſea ſhall be of men of the coun- 
ty, 5 Ed. 3. c. 2. | 

Error in the 
Bench, 5 Ed. 3. c. 2. 10 Ed. 3. fl. 2. c. 3. 

Shall not meddle with matters of the ſtaple, 27 Ed. 3. 


ft. 2. c. 5. | 

The fleward and marſhal ſhall fit with the mayor of 
the ſtaple, in matters concerning thoſe of the houſhold, 
27 Ed. 3. ft. 2. c. 8. 

Spiritual perſons taken in the Marſhalſea ſhall pay ſuch 
fees as laymen, 9 R. 2. c. 5. 


Ki 8 in 5 I Kic. 2. . Z. 6. 3. 
* fees e 2 H. 
EE * 
g Defendants ſhall not be eſtopped by their recognizance 
of bail, to plead that the partics are not of the houſhold, 
15 H. 6. c. 1. 
” Marſhalies may be held within any liberties, ſaving to 
the city of London, &c. 32 H. 8. c. 20. edt. 7. 
The Steward of the Marſhalſea ſhall be appointed by 
the Lord Steward, 33 H. 8. c. 12. ect. 1 

MARSHAL OF THE KING'S BENCH, Shall hire 
houſes to keep his priſoners in, and ſhall not ſuffer them 
to go oui by bail, 5 Ed. 3. c. 8. 

Grants of the King's Bench and Fleet priſons to be 
inrolled, 8 k 9 V. z. c. 27. ſed. 10. 

Office of marſhal and warden of the King's Bench and 
Fleet, to be executed by thoſe who have the inheritance 
of thoſe priſons, 8 & g W. 3. c. 27. ſed. 11. 

Power of appointing the marſhal of the King's Bench, 
reveſted in the Crown, 27 Geo. 2. c. 2. ſed. 17. 


MARSHALSFA, / Mareſcaltia,) Is the court or ſeat of | 


the marſbal; of whom ſee Cromp. Fur. fol. 120. It is alſo 
uſed for the priſon in Southwark; the reaſon whereof 


may be, becauſe the marſhal of the King's houſe was | 


wont perhaps to ſit there in judgment, or keep his priſon. 
See the ſtat. 9 Nich. 2. cap. 5. and 2 Hen. 4. cap. 23. 
King Charles the Firſt erected a court by letters patent 
under the great ſeal, by the name of Curia Hoſpitii Do- 


mini Regis, c. which takes cognizance more at large of | 


all cauſes than the marſbalſea could ; of which the knight 
marſhal or his deputy are judges, Cowell, edit. 1727. 
See COURT OF MARSHALSEA, and MARSHAL 
AND STEW ARD OF THE KING'S HOUSHOLD 
AND MARSHALSEA. 

MARSHES. For Plumpſtead marſh, 22 H. g. c. 3. 
23 H. c. 13. 27 El. c. 27. 
= Cutting down Powwdike in Marſbland made felony, 22 

L. „ 88. | 


Marſhalſea ſhall be redreſſed in the King's | 


. 6. and 2 H. 4. 13. and divers 
others. Whoever deſires to know farther of this officer, | 


| 


| 


Lf 481 reſtrained to 12 miles round the | 


. 


before whom they ſhall account. He hath alſo inquiſi- 


| 


D; 


— 


| 
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For Combe marſh near Greenwich, 37 H. 8. c. 11. 

For recovering ſurrounded marſhes, 43 El. c. 11. 

For the marſhes of Lefnes and Fants in Kent, 4 Fac. 1. 
c. 8. 

For draining the fens of Walder/cy and Cooldbam in the 
iſle of Ely, 4 Fac. 1 c. 13. 

For the recovery of marſh ground in Nerfolk and Suf- 
folk, ſurrounded by the fea, ) Fac. c. 20. 

For the draining of Bedferd Level, 15 Car. 2. . 1 
2 Car. 2. c. 8. | 

The clauſe for dividing commons in Bedford Level 
repealed, 1 Fac. 2. c. 21. 

For opening the ancient, and making new raynes and 
watercourſes in Sedgmoer, in Somerſet, 10 & 11 V. z. 
cap. 26. 

TFor draining Haddenham Level, 13 Geo. 1. c. 18. 

For draining Waterbeach Level, 14 Geo. 2. c. 24. 

Drained land ſhall be rated to the neareſt pariſh, as 
ſhall be determined at the quarter-ſeſſions, 17 Ges. 2. 


c. 


as 
0 o 


the fn ing the waſhes in the iſle of Ey and Blun- 
tiſham, with Erith in Huntingtonſbire, 29 Geo. 2. c. 21. 

For draining marſh lands in the pariſh of W:ggenball. 
St. Mary Magdalen in Norfolt, 30 Geo. 2. c. 32. See 
Fens. | 

MARTIAL LAW, bs the law of war, depending upon 
the pleaſure of the King, or his lieutenant : tor though the 
King in time of peace never makes any laws, but by 
common conſent in parliament ; yet in war he uſeth ab- 
ſolute power, inſomuch that his word is a law. Smith 
de Repub. Anglor. lib. 2. cap. 4. See Law or arms. 


MARTILAGIUM, For Martyr:logium. Monaſt. 


tom. 2 22. 
MART ROLOGY, ( Martyrologium, martiloginm ) 


A calendar or regiſter kept in our religious houſes, where- 
in they ſet down the donations of their benefaQtors, and 
the days of their death, that upon each anniverſary they 
might commemorate and pray for them. And therefore 


' ſeveral benefactors made it a condition of their benefi- 


cence, tobe inſerted inthe martyrology.—So I abe Gargate 
required from the prior and canons of Burceſter, for favours 
done to them by herſelf and mother Cum de bac 
vita migraverimus, facient nomina noſtra ſcribi in marty- 


rologio us. Paroch. Antiq. p. 18g. See Kennet*s Glof- 
ary. 
MASAGIUM, Anciently uſed for a meſſuage. E: 


unum maſagium in villa de Maudane, Cc. Pat. 16 Rich. 
2. par. 1. m. 30. 


MASS, See Paris r. 
MASS-PRIEST, Anciently in England every ſecular 


prieſt, in diſtinction from the regulars, was called maſs- 


ieſt, who was to officiate in the maſs, or ordi ſer vice 
24 church. Hence . fe- preoſt 4 many wr pa Saxon 
canon> {or the parcchial ininiſter; who was like wiſe ſome- 
times called meſs-theyne, becauſe the dignity of a prieſt in 
many caſes was thought equal to that of a tbein or lay- lord. 
But when the times of greater ſuperſtition came on, the 


word maſs-prieſt was reſtrained to thoſe ſtipendiaries, who 
were retained in chantries, or at particular altars to ſay 


maſſes for the ſouls of the deceaſed. Cocuell, edit. 1727. 
MAST, (Glans,) The acorns and nuts of the oak, or 
other large tree. Glandis nomine continentur glans, caſta- 
nea, fugina, ficus & alia guægue gue edi EF paſci poterunt 
preter herbam. BraQon, lib. 4. 226. See Pess0NaA. 
MASTER AND SERVANT. The relationſhip be- 
tween a maſter and a ſervant, fromthe ſuperiority and pow- 
er which it creates on the one hand, and duty, ſubjection, 
and as it were allegiance on the other, is in many inſtances 
applicable to other relationſhips, which are in a ſuperiot 
and ſubordinate degree; ſuch as lord and bailiff, principal 
and attorney, owners and maſters of thips, merchants and 
factors, and all others having authority to enforce obe- 
dience to their orders, from thoſe whoſe duty it is to obey 
them, and whoſe acts, being conformable to their duty) 
and office, are eſteemed the acts of their principals; but 
theſe being treated of under their proper heads, we ſhall 
not here conſider this relationſhip, as it more particularly 


affects maſters, and thoſe who are more properly called 
ſer vants 


M AS 


ſervants and apprentices. 3 Bac. Abr. 344, 545: See 
APPRENTICE» — and 15 Vin. Abr. and 3 Bac. 
tit. Maſter and ſervant. | 
ee OF THE ARMORY, {Magifter armo- 
rum ke armature Regis,) Is he that hath the care and 
overſight of his Majeity's arms and armory, and menti- 
oned 39 El. cap. 7. His fee is 200 marks per annum. 


TER OF THE CEREMONIES, (Magifter | longi 


| Is one that receives and conducts am 
— great perſons io audience of the King, &c. 
This office was inſtituted by King James I. for the more 
magnificent — of ainbaſſadors and ſtrangers of the 

teſt quality. Fac. 
"MASTER OF CHANCERY, ( Magifter Cancellarie,) 
In the Chancery there are Maſters, who are aſſiſtants to 
the Lord Chancellor or Lord Keeper, and Maſter of the 
| Rolls: Of theſe there are ſome ordinary, and ſome extra- 
ordinary; the maſters in ordinary are twelve in number; 
and ſome ſit in court every day, during the term, and 
have referred to them interloc orders for ſtating ac- 
counts, and computing damages, and the like ; and they 
alſo adminiſter oaths, take affidavits, and acknowledgments 


of deeds and recognizances : The extraordinary maſters 
are appointed to act in the country, in the ſeveral counties 


of England, beyond ten miles diſtance from London, by | 


taking affidavits, recognizances, acknowledgments of 
deeds, Ec. for the eaſe of the ſuitors of the court. By 


kept near ihe Rolls, tor the Maſters in Chancery ; in 
which they or ſome of them are conſtantly to attend, for 
the adminiſtring of oaths, caption of deeds, and diſpatch 
of other buſineis: And their fees for taking affidavits, 
acknowlcdgments of deeds, exemplifications, reports, cer- 
tificates, Cc. are aſcertained by that act; and to take 
more, incurs. diſability for ſuch maſter to execute his 
office, and a forfeiture of 100 J. Cc. | 

To impower the High Court of Chancery, ta lay out 
upon government ſecurities, a ſum of money therein 
mentioned, out of the common and general cath in the 
Bank of E:g/cud, belonging to the tuitors of the ſaid 
court ; and to apply the intereſt ariſing therefrom, to- 
wards augmenting the incomes of the maſters of the ſaid 
court, 5 Geo. 3. c. 28. 

MASTER OF THE COURT OF WARDS AND 
LIVERIES, Was the chief officer of that court, named 
and aſſigned by the King; to whoſe cuſtody the ſeal of 
the court was committed, &c. Stat. 33 Hen. 8. cap. 33: 
But this court, with the officers and appurtenances there- 
of, is aboliſhed by 12 Car. 2. cap. 24. 

MASTER OF THE FACULTIES, {Magiſfter fa- 
cultatum, ) Is an officer under the archbiſhop of Canterbury, 
who grants licences and diſpenſations; and is mentioned 


22 FC 23 Car. 2. ſtatute for laying impoſitions on pro- 


ceedings in law. 


MASTER OF THE HORSE, Is he that hath the 


rule and charge of the King's ſtable, being an office of | 


high account, and always beſtowed upon ſome noble- 
man of great merit, and is mentioned ſtat. 39 Eliz. cap. 
7. and 1 Ed. 6. cap. 5. This officer under the emperors 
of Rome, was called Comes ſucri ſtubuli. | 


MASTER OF THE | ra F. L HOUSE, Is an officer | 
great credit, having charge of | 


in the King's houſhold, o 
all plate uſed for the King or Queen's table, or any great 
officer in court ; and of all plate remaining in the Tower 
of Landon, of chains and looſe jewels not fixed to any 
garment. Stat. 39 Eliz. cap. 7. | 
MASTER OF THE KING'S HOUSHOLUD, (Aa- 
giſter baſpitii Regis, Is otherwiſe called Grand Maſ- 
ter of the King”s bouſhold, and is called Lord Steward of the 
King's moſt honourable bouſboid. Stat. 32 H. 8. cap. 39. 
But primo Marie, and ever ſince, he is called Lord Stew- 


ard of ihe King's houſhold ; under whom there is a prin- | 


cipal oſſicer of the houſhold, called The Maftcr of the houſ- 
bold, of great authority, as well as antiquity. | 


MASTFR OF THE KING'S MUSTERS, Is a mar- 


tial officer in all Royal armies, moſt neceſſary as well for 


maintaining the forces complete, well armed and trained, 
as alſo for preventing of tuch frauds as otherwiſe may ex- 


King's court, that had the ap 


— 


ceedingly waſte the Prince's treaſure, and ex 
weaken the forces, &c. mentioned 2 Ed. 6. cap. 2. and 


-maſter general, ſtat. 35 Eliz. cap. 
3 OF THE INT, Mentfoned in ſtat. 2 


H. 6. cap. 14.) Is now called The warden of the mint, 


whoſe office is to receive the filver of the goldſmiths, 
and to pay them for it, and to overſee all the reſt be - 
ing to his function. 

MASTER OF THE ORDNANCE, (Mentioned in 


ſtat. 39 Eliz. cap. 7.) Is a great officer, to whoſe care 


all the King's ordnance and artillery is committed. 


MASTER OF THE POSTS, Was an office of the 
pointing, placing and diſ- 
placing of all ſuch through England as pro: id ed poſt-borſes, 
tor the ſpeedy paſſing of the King's meſſages, and other 
buſineſs, in the thorowfare towns where they dwell; as 
alſo to ſee that they keep a certain number of convenient 
horſes of their own, and when occaſion is, that they pro- 
vide others therewith to furniſh ſuch as have warrant 
from him to take poſt-borſes, either from or to the ſeas, 
or other borders or place within this realm : He likewiſe 
hath the care to pay them their wages, and make them 
allowance accordingly as he ſhall think meet. This offi- 
cer is mentioned in ſtat. 2. Ed. 6. 3. But by a ftatute 
made 12 Car. 2. c. 34. one general letter-office or peſt- eſſice 
is ſettled in London, the maſter of which is 


inted by 
the King by letters patent, with rates and rules preferite 
the ai. 13 Car. 2. a publick office was ordained to be | 


ed in the act for carriage of letters. But the faid rates 
and rules have been fince altered by ſtat. g Ann. cap. 10. 
See POST-OFFIEE. 

MASTER OF THE REVELS, An officer to regu- 
late and overſee the diverſions of dancing and maſking, 
uſed in the palaces of the King, inns of court, Er. and in 
the King's court is under the Lord Chamberlain. Fac. 

MASTER OF THE ROLLS, (Magiſter rotulorum,) 
Is an aſſiſtant to the Lord Chancellor of England in the 
high court of Chancery, and in his abſence heareth cauſ- 
es there, and gives orders. Crompt. Fur. fal. 41. His title 
in his patent is, Clericus parve bage, cuſtos rotulorum, & 


domus conver ſarum; becauſe the place where the Rolls of 


Chancery are now kept, was anciently the habitation of 
thoſe Jets, who were converted to Chriſtianity ; but 
thoſe converts gave themſelves up to all ſenſuality ard 
wickedneſs, and therefore Ew. 3. anno regni ſui 51. ſup- 
preſſed them, and gave the houſe for the ſaſe keeping «1 
the Rells of all patents and grants which paſs the Grea: 
leal, and the records of Chancery. He is called Cert a/ 


the Rells, ftat. 12 Rich. 2. cap. 2. and in F:rteſcue, cap. 24. 
| and no where Maſter of the Rells, until 11 Hen. 7. 
cap. 20. and yet, cap. 25. ejuſdem, he is called al'o 
| Clerx. In which reſpect, Sir Thomas Smith, lib. 2. cap. 10. 


ſays, he may not unfitly be called Cuſles archiv:rum. He 
hath the beſtow ing the office of the Six clerks, and the 
clerks of the petty-bag, examiners of the court, and the 
clerks of the chapel. Stat. 14 & 15 Hen. 8. c. 1. 
MASTER OF THE TEMPLE, The founder of 


the order of the Templars, and all his ſucceſſors, were 
called Magni Templi Magiſiri, and probably from hence 


he was the ſpiritual guide and director of the Temple. 
Ever ſince the diſſolution of that order, he is called 
Majler of the Temple. 

IAS TER OF THE WARDROBE, ( Magiſter gar- 
derobe,) Is a great officer in court, who had, till the fire 
of [.undn, anno 1666. his habitation belonging to that of- 
fice, called The Wardrobe, near Puddle-Wharf in Londen. 
He has the charge and cuſtody of all former Kings and 
Queens ancient robes, remaining in the Tover; ard 
all hangings, beddings, Ec. for the King's houſe. He 
has alſo the charge and delivery out of all velvet or ſcar- 
let allowed for liveries, c. Ot this office mention is 
made flat. 39 Eliz. cap. 7. | 
MASTINUS, A great dog, a maſtiff. C:wwe!!, ed. 1727. 
MASTS. See SHIes, STORES. 

' MASURA, (Fr. maſure,) An old decayed houſe or 
wall, the ruins of a building In burgo fuerunt 118 
maſuræ. reddebant 41. 2s. Domeſday. 

MASURA TERR X. Sunt in eiſdem maſuris 60 domus 


plus quam ante fuerunt. Domeſday. In Fr. meſure de terre is 
a quantity 


M AX 
2 quantity of ground, containing about four oxgangs; 
with ny, is — tor Domicilium cum funds, vel pro | 
undo cum domicilis competenti. ET 
4 MATERIA, A — beam, or timber fit for building. 
Dedi illis materiam E ligna ad omnia neceſſaria ſua, & 
ad domus ſuas edificandas. *Monaſt. 1 tom. pag. 821. 
MATRICULA, A regiſter. As inthe ancient church 
there was matricula clericarum, which was a liſt or cata- 
logue of the officiating clergy : And matricula panperum, 
which was an account of the poor to be relieved. Hence 
to be entered in the regiſter of the univerſity of Oxford, 
18 to be matriculuted, Se. Cowell, edit. 1727. 1 
MATRIMONIUM, Is ſometimes taken for the inhe- 
ritance which deſcends to a man ex parte matris, VIZ. cum 
omni bæreditate patrimonii & matrimonii ſur, &c. 
MATRIMONY. See MaRRIA GR. 
MATRIX ECCLESIA, The mother church, either 
a cathedral church, in refpe& of the parochial within 
the ſame dioceſe : Or a parochial church, in reſpect of 
the chapel depending on it. | | 
MATTER IN DEED, AND MATTER OF RE- 
CORD, Are ſaid to differ thus: In Old Nat. Brev. fol. 19. 
Matter in decd ſeems to be nothing elſe but a truth to be 
proved, though not by any record: And matter of record is 
that which may be proved by ſome record: For example, 
If a man be ſued to an exigent, during the time that he was 


in the King's wars; this is matter indeed, and not matter | 


ef record: And therefore he that will allege this for him- 
If, muſt come before the ſcire facias for execution be 
awarded againſt him, for after that nothing will ſerve 
but matter of record; that is, ſome error in the proceſs 
appearing upon record. Kitchiny fol. 216. maketh a dif- 
ference between matter of record, and a ſpecialty, and 
nude matter ; where he ſaith, that nude matter is not of 
ſo high a nature as either matter of record, or a ſpecialty, 
otherwiſe there called matter in deed;, whereby it ſeems, 
that nude matter is a naked allegation of a thing done, 
to be proved only by witneſſes, and not either record or 
other ſpecialty in writing under ſeal. Cowell, edit. 1727. 
MAUGRE, (from the French words, malandgre, i. ini- 


Jus anims) Signifies as much as to — with an unwilling 


mind, or in deſpite of another, ſo it is uſed in Lit. 
ſect. 672, where it is ſaid, that the huſband and wife 
ſhall be remitted, maugre the huſband, that is, in de- 
ſpight, or againſt the will of the huſband. 


MAUM, A foft brittle ſtone in ſome parts of Oxford- | 


ſbire, which the inhabitants call _ Dr. Plet*s Nat. 

Hiſt. of Oxfordſbire, pag. 69. e Saxon interpreter of 

— — Te _2 maalm-flan, which Mr. Somner 

_ renders ſoft-ſtone. And in Northumberland they ſtill uſe 

the word maum or mum, for loft and mellow. Cowell, 
edit. 1727. 

MAUND, A kind of great baſket or hamper, contain- 

ing eight bales, or two fats. See the Book of Rates, fol. 3. 


MAUNDY THURSDAY, The Thurſday before £aj- | 


ter, ſo called from the Fr. mande, fportula, becauſe on that 
day it was cuſtom to give larger bounty to thoſe poor men 
whoſe feet the King waſhed. Cowell, edit. 1727. 
MAUPIGYRNUM, An old tort of broth or pottage. 
Cowell, edit. 1727. N | RE 
MAXIMS IN LAW, Are poſitions and theſes, being 
concluſions of reaſon, and univerfal propoſitions, fo ſure 
and perfect, that they may not be impugned or diſpu- 
ted. For Ca. upon Lit. faith, that principia probant, nan 
probantur, and therefore contra negantem principia non eff 
diſputandum. Cowell, edit. 1727. Co. Lit. 343. 


A maxim is a ſure foundation or ground of art, anda | 


concluſion of reaſon, ſo called %% maxima ft ejus dig- 
nitas & certiſſima autharitas, atque quad maxime probetur, 
ſo ſure and uncontroulable as that it ought not to be queſ- 
tioned ; and what is elſewhere called a principle, and is 
all one with a rule, a common ground, paſtulutum or 
_ axiom. C. Lit. 10.6. 11. a. | 
Maxims are the foundations of the law, and conclu- 
fions of reaſon ; and therefore ought not to be impugned, 
but always to be admitted ; but they may by reaſon be 
conferred and comparcd the one with the other, though 
they do not vary, or it may be diſcuſſed by reaſon which 
thing is neareſt the maxim, and the mean between the 
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maxims, and which is not ; but the maxims can never 
be impeached or impugned, but ought always to be ob- 
ſerved, and held as firm principles and authorities of 
 thetnſelves. Pl. C. 27. 6. 

The alterations of any of the maxims of the Com- 
mon law are moſt dangerous. 2 Inft. 210. 

The laws of all nations are doubtleſs raiſed out of the 
Civil law, as all governments are ſprung out of the ruins 
of the Roman empire, and it muſt be owned, that the 
principles of our law are borrowed from the Civil law, 
and therefore grounded upon the fame reaion in many 
things; per Halt Ch. J. 12 Mad., 482. 

It is a maxim, That as no eſtabr can be veſted in the 
King, without matter of record, ſo none can be — out 
| of bim, but by matter of record; tor things are diſſolved as 
they are contracted. Co. Rep. 1. Cholmey's caſe. An- 
other, that an obligation, or other matter in writing, cun- 

not be diſcharged by an agreement by word. And Ar gumen- 
tum ab authoritate fortiſſimum eſt in lege. Co. on Lit. 
pag. 141. It is alſo a maxim, That if 4 man bade iſſue 
| two ſons by divers venterr, and the one of them purchaſe 
lands in fee, and die without iſſue, the other brother ſhall 

never be bis heir, fc. 
| Committere agnum lupo, St. Hibern. 14 H. 3. 
Qui cadit a ſyllab cadit a tots cunſa, the maxim con- 
demned, Stat. Wall. 12 Ed. 1. 

Quit pro aliens fatto non eft puniendus, St. Weſtm. 2. 
13 Ed. 1. c. 35. 

De tranſgreſſione certæ per ſonæ fuctd altera perſana 

| * aut emendas ne conſequatur, St. de Vaſt. 20 Ed. 
1. 2. 

That allegiance is due more by reaſon of the crown 

than of the perſon of the King, condemned, Exil. Hug. 
le eg er, yo ' * 

0 liances among the peers to purſue evi 
counſellors, not to be puniſhed by Tas of law, St. a 
quis occaſ. pro felon”, fc. 15 Ed. 2. ft. 3. 

The King cannot pardon the ſuit of others, ſtatute re- 
voking the pardon, &c. 15 Ed. 2. fl. 

The father to the bough, and the fon to/the plough, 
in Kent, Prerog. Reg. 17 Ed. 2. ft. 1. c. 16. 

None ſhall be troubled for covenants made in time of 
war, Stat. Ragm. incerti temp. val. 1. p. 188. | 

Every man is bound to do to the King as his Liege 
Lord all that pertaineth, 1 Ed. 3. ft. 2. c. 15. 

Juſtic<s ought not to yield account, 18 Ed. 3. ff. 2. 
c. 4. 
| Franchiſcs reſtraining the freedom of ſelling merchan- 
dize, are to the common prejudice of the King and his 
| people, 25 Ed. 3. ſt. 4. c. 2. | 
| Several condemned opinions relating to the prerogative 
and treaſon, 21 R. 2.c. 12. | 

Laws without great penalty are more often obeved, 

r Mar. /t. 1. c. 1. J 1. | , | 

MAYHEM. Sec Mametm. 

MAYOR, Is the chief magiſtrate of a city, and an- 
ciently among the Britains called meyr, which is derived 
from the Britiſh word miret, which ſignifies cu ſtadlire, to 
keep and preſerve ; and not from the Latin major, greater. 
| Arno 1189. Richard the Firſt, changed the bailiff of 

London into a mayor, and by that example 1204. King 
Jobn made the bailiff of King's Lyn a mayor, while Nor- 
wich obtained not that title till the ſeventh of Henry the 
Fifth. See more of this word in Spelm. Claſſ. Sec 

CorroRATION, IxFORMATION, Max DAuus, Quo 
WARRANTO. | 

MEAD AND METHEGLIN, To pay one halfpenny 
exciſe for every gallon, 12 Car. 2. c. 23. ſe. 5, And 
one halfpenny, 12 Car. 2. c. 24. ſef. 19. And one 
halfpenny, 22 & 23 Car. 2. c. 5. ſe. 5. And three 
| pence, 1 VW. M. c. 3. ſeit. 2. And three pence, 5 

Will. & M. c. 20. ſet. 10. And three pence, 4 An. 
c. 6. ſet. 15. And one penny, 8 Ann. c. 7. ſe. r. . 

MEAL, May be — 5 free, 11 & Vill. 3 
c. 20. ſecl. 4. How many ſacks of meal may be car- 
| ried at one load in I. andan and Weſtminſter, 6 Geo. 1. c. 6. 
MEAL- RENT S, Are certain rents ſtill fo called, but 
| now paid in money, which heretofore, by ſome tenants, in 

| the 
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the honour of Clun, were paid in meal, to make meat 

for the lords hounds. Cowell, edit. 1727. 
' MEALS, The ſhelves of ſands or banks on the ſea- 
coaſts of Norfolk, are called the meals and the males. 1d. ib. 

MEAN, {Medius,) Signifies the middle between two 
extremes, and that either in time or dignity. For ex- 
ample of the firſt, His action was mean betwixt the 
difleifin made to him and his recovery, that is, in the 
interim, or, as we uſually ſay, in the mean time. Of the 
ſecond, there 1s Lord Mean or Me ſne, mentioned in 
the ſtatutes of amortiſing lands, made tempore Ed. 1.) 
and tenant. Cowell, edit. 1727. See MzsnE. 

MEASE, ( Meſſuagium) A meſſuage or dwelling-houſe. 
Kitchin, fol. 139. and F. N. B. fel. 2. Stat. Hiberme, 


H. 3. and 21 H. 8. 13. 
M4 MEASON-DU E, In French Maiſon de dieu, Domus 
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MEASURING-MONEY. The letters 
whereby ſome perſon exacted of every cloth made; 
certain money, beſides alnage, called the meuſuring- 

» may be revoked. Rot. Furl. 11 Hen. 4. 

MEDERIA. A mead-houſe, or place where mead or 
metheglin was made. Cowell, edit. 1727. 

MEDFEE, Is interpreted to be a bribe or reward; it 
alſo ſignifies that compenſation given in an exchange, 


where the things exchanged are not of equal value. 


| 


| 


Dei; a houſe of God, a monaſtery, religious houſe or 
hoſpital ; the word is mentioned 2 & 3 P. & M. cap. 23. 
39 E. 5. and 15 Car. 2.7 


MEASURE, “ Menſura, ) I a certain 2 = | 
nel 


portion of any thing fold, and in many parts 

is one buſhel. According to the 25th chapter of Magna 
Charta, and the ſtat. 17 Car. 1. cap. 19. all weights and 
meaſures in this kingdom ought to be the ſame, and ac- 
cording to the King's ſtandard ; which ſtandard is called 
in our hiſtorians, menſura regalis, and was always kept 
in the King's palace; and all other meaſures were to be 
made after the ſame manner, and in every city, market 
town and other villages, it was kept in the churches. 
Cowell, edit. 1727. 

There ſhall be one meaſure through the realm, M. C. 
9 H. 3. c. 25. 27 Ed. 3. ft. 2.c. 10. 13R. 2. ft. 
I. c. 9. 

8.— for meaſuring land, 33 Ed. 1. fl. 6. St. 
Comp. ulnar”, &c. incerti temp”. 

Buſhels, gallons ard ells, ſhall be according to the 
ſtandard, and ſealed, Ordin. pro Piſtor. incerti temp. c. ö. 
 &9g. 25 Ed.3.ft.5.c. 10. 16 R. 2. c. 3. 

Standards of meaſures ſhall be ſent in braſs to the 
counties, 14 Ed. 3. ft. 1. c. 12. 34 Ed. 3. c. 6. 7 
147.44 | 


Juſtices of peace ſhall enquire of meaſures, 34 Ed. 3. 


The meaſures in the county of Lancaſler, larger than 
in other parts, 13 R. 2. ft. 1. c. 9. 

The penalty of buying corn at more than eight buſhels 
the quarter, 15 R. 2. 2 1 H. 5. c. 10. 

The ſtatute mile, 35 El. c. 6. 

The meaſure of veſſels of wine, eels, herrings and 
ſalmon, 2 H. 6. c. 11. 
Of veſſels of wine and oil, 1 R. 3. c. 13. 


c 


The meaſure of cloth ſhall be a yard and inch, 18 H. 


6. c. 16. 
The contents of an acre, 24 H. 8. c. 4. 
Water meaſure in port towns may be uſed, 16 Car. 
1. c. 19. ſect. 7. 


The reſpective contents of a barrel of beer and ale, | 


12 Car. 2. c. 23. ſect. 20. c. 24. ſet. 34. 1 V. 

M. c. 24. je. 5. 
The buſhel ot corn and ſalt afcertained, 22 Cur. 2. 
e. 9. 22 U 23 Car. 2. c. 12. 14 7.46. 
A meaſure of bra's ſhall be chained in every market, 
22 Car. 2. c. 8. ſedi. 5. | 
Conſtables to ſearch for unſealed meaſures, 22 Car. 2. 

C. 8. eck. 6. - 


Where there is not a clerk of the market, the mayor, | 
| meiny. 1 Rich. 2. cap. 4. that is, the King's family or 


&c. ſhall ſeal meaſures, 22 C23 Car. 2. c. 12. /. 4. 
Collectors of the exciſe to provide quarts and pints of 
braſs for ale in every market town, 11 & 12 V. 3. c. 
15. ſect. 2. | | 
F Contents cf Wincheſter meaſure, 1 Ann. ft. 2. c. 3. 
ect 10. 
Water meaſure of fruit aſcertained, 1 Ann. ff. 1. 


6. BG 
Wine meaſure, $5 An. c. 27. ſed. 17. 


MEASURER, or METER of woollen cloth and of 


coals, Cc. Is an officer in the city of London. See Ar- 


Cowell, edit. 1727. 

MEDIA ET INFIME MANUS HOMINEFS, 
Men of mean and baſe condition, otherwiſe called men 
of low fortunes : Et plures medize manus quos ex juſtis 
cauſes Rex exheredavcrat. Radulfus de Diceto. Anno 11 12. 
So, Duos milites mediz manus homines, c. Infimz 
manus homo, is a man of an inferior condition. Id. ib. 


MEDIANUS, Of a middle fize, medianus bomo, a 


man of a middle fortune; medianus bon, an ox of a middle 
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price. IA. ib. 

MEDIATORS OF QUESTIONS, (mentioned in 
ſtat. 27 Ed. 3. flat. 2. cap. 24.) Were fix perſons autho 
rized by that ſtatute, (who upon a queſtion riſen amongſt 
merchants touching any unmarketable wool, or undue 
packing) might betore the mayor and officers of the Sta- 
ple, upon their oath certify and ſettle the ſame ; to 
whoſe order therein the parties were to give credence 
without any contradiction. Cowe!l, edit. 1727. 
MEDIETAS LINGUZ, Signifies a jury or inqueſt 
empancilcd, whereof the one half conſiſts of natives or 


denizens, the other ſtrangers; and is ufed in pleas, 


wherein the one party is a ſtranger, the other a denizen. 
See the ſtat. 28 Ed. 3. cap. 13.—27 ejuſdem, flat. 2. cap. 
8. and 8 Hen. 6. cap. 29. Before the firſt of the ſtatutes 
was made, this was wont to be obtained of the King by 
grant made to any company of ſtrangers. Staundf. Pl. Car. 
lib. 3. cap. 7. end i called a party-jury. Anna 14 Car. 
2 cap. 11. Solomon de Stanford, a Few, had a cauſe 
tried before the ſheriff at Norwich, by a jury of Sex pro- 
bas & legales bomines & ſex legales Fudens de civitate Ner- 
wici, Sc. Norf. Paſch. 9 Ed. 1. Judzorum Rot. 4 & 
. in dorſo. | 

a MEDIO ACQUIETANDO, Is a writ judicial, to 
diſtrain a lord for the acquitting a mean lord — a rent 
which he formerly acknowledged in court not to belong 
to him. Reg. Jud. fol. 29. | 

MEDITERRANEAN, I that which paſſeth through 
the midſt of the earth: And for that reaton the ſea which 
ſtretcheth itſelf from wef? to eaf?, dividing Europe, Afie 
and Africa, is called the Mediterranean Sea; it is men- 
tioned 12 Car. 2. in the ſtatute of tannage. Counter- 
feiting Mediterranean paſſes is felony, 4 Gea. 2. c. 18. 

MI.DLETA, A ſudden ſcolding at, and beating ore 
another. Brac. l. 3. c. 37 

MEDSYPP, A harveſt- ſupper, or entertainment gi- 
ven to the labourers at harveſt-home. Placit. g Ed. 1 
Coruell, edit. 1727. 

MEDW AY RIVER, Pilots thereon how to be k- 
cenſed, 5 Ges. 2. c. 20. It was called Jaga by the Bri- 
tans ; the Saxons added Med. See V aca. 

MEER, {Merus) Though an adjective, yet is uſed 
as a ſubſtantive to ſignify meer right. Old Nat. Brev. 
fol. 2. in theſe words. This writ hath but two iſſues, 
viz. joining the Miſe upon the Meere, and that is to 
put himſelf in the Great Aſſiſe of our Sovereign Lord the 
King, or to join battle. Cowell, edit. 1727. See Misx. 

MEINY, (Menegium, French meſnie) As the King's 


houſhold ſervants. 

MELASSES, To what duties liable, 2 V. & M. fe. 
2. c. 4. ſed. 35. 

MELD-FFOT, The reward and recompence due and 
given to him that made the di:covery ot any breach cf 
penal laws committed by another. The promoter or in- 
| former's fee. Covell, edit. 1727. 

MELIUS INQUIRENDO, ls a writ that lieth for a 
ſecond inquiry of what lands and tenements a man dieth 
ſeiſed, where partial dealing was ſuſpe ted upon the writ 


NAGER, MceTER. 
Var. II. Ne. 105. 


| of Diem clauſit extremum. Fitz. Nat. Prev. fol. 255. 
5 N I; 
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t was moved for a melius inquirendum to be granted to 
the coroner of Kent, who had returned an inquiſition 
concerning the death of one that was killed within the 
manor of Greenwich; he had returned that he died of a 

im in his head, when he was really killed with a 
coach. Hale ſaid a melius inquirendum is 7 * 
an office poſt mortem, and is directed to the . 
Twiſden laid this cannot be to the ſheriff; in 22 Ed. 4. 
the coroner mult inquire only ſuper viſum corporis; and 
if you will have a new inquiry you mult quaſh this. 
Indeed a new * was granted in Miles Bartley's caſe. 

„t 


It being prayed the court being the ſupreme coroner, 
would examine the miſdemeanor of the coroner. 


Ch. Ju. Bid them make ſome oath of his miſdemeanor, 
becauſe he is a ſworn officer. Without oath we will not 
quaſh the inquiſition. Newdigate ſaid, ibat in the caſe of 
Miles Bartley the inquiry was not filed, and that that was 
the reaſon why a new one was granted. Hale ordered 
the core ner to attend, who (he ſaid) muſt take the evi- 
dence in writing, and that he ſhould bring his examina- 
tion into court. Mod. 82. Mich. 22 Cur. 2. B. R. Anon. 
See 15 Vin. Ar. tit. Melius inquirendum. 

MEMORIES, Are ſome kind of remembrancesor ob- 
1 for the dead, in injunQions to the clergy. 1 Ed. 6. 

ENAGIUM, A family: Tis mentioned in Trivet”s 
Chronicle, p. 677. and in Walſengbam, pag. 66. 

MENDLEFE, mentioned in Crom. 
fel. 193. Is that which Bracon calleth medletum, lib. 3. 
tract. 2. cap. 35. It ſignifies quarrels, ſcuffling or braw- 
h Covell, edit. 1727. 

"MENIALS, As menial ſervants, (a derivative from 
mer nia, ſignifying the walls of a houle, or other place,) 
Are houſhold-ſervants, that is, ſuch as live within the 
walls of their maſter's houſe, mentioned in the ſtat. 
2 H. 4. 21. 

ENSA, Comprehends all patrimony, or goods and 
neceſſaries for our livelihood ; dominicum eft propria terra 
ad menſam aſſignata. 

MENSALIA, Were ſuch or ſpiritual livings 
as were united to the tables of religious houſes, and were 
this ſenſe it is taken when we read of appropriations ad 
menſam ſuam. Cowell, edit. 1727. 

MENSURA, Is taken for a buſhel, as menſura bladi, 
a buſhel of corn. Cowell, edit. 1727. 

MENSURA REGALIS, The King's 


are to be made. See MEASURE. 
MER, or MERE: Wand which 
thoſe ſyllables ſignify fenny places. Cowell, edit. 1727. 
+ NOCTIS, Midnight. IA. ib. b 
MERCENNARIUS, A hireling, a ſervant. Czwel!, 
edit. 1727. | 


MERCERS COMPANY, Proviſions for relief of their 


creditors, 21 Geo. 2. c. 32. 24 Geo. 2. c. 14. 25 Geo. 2. 
c. 7. Three hundred pounds to be paid annually to the 


Se. 21 Geo. 2. c. 19. For the relief of the bond and 
other creditors of the wardens and commonalty of the 
myſtery of mercers of the city of London, 4 Geo. 3. c. 50. 
MERCHANT. Every one that buys and 
from thence to be denominated a 2 but only he 
who trafficks in the way of commerce by importation or 
exportation; or otherwiſe in the way of emption, ven- 
dition, barter, ion or exchange, and who 
makes it his living to buy and ſell, and that by a con- 
tinued aſſiduity, or frequent negotiation in the myſtery of 
merchandizing; but thoſe that buy goods to reduce them 
by their own art or induſtry into other forms than for- 
merly they were of, are properly called artiſicers, not 
merchants; not but merchants may, and do alter com · 
modities after they have bought them, for the more ex- 
pedite ſale of them, but that renders them not artificers, 
but the ſame is part of the myſtery of merchants ; but 
buying commodities, tho? they alter not the form, 

yet if they are ſuch as ſell the ſame at future days of 
payment for a greater price than they coſt them, they are 
not called merchants, but are uſurers, tho” they 


like ; but bankers, and ſuch as deal 


Juſtice of Peace, | 


their 


| Shall have 
c. 20. 
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by exchange are 
properly called merchants. 3 Molloy 456, 457. cap. 7. 


feat. 13. 


If a perſon, who otherwiſe is no merchant, being be- 
yond fea, takes up money and draws a bill upon a mer- 
chant, he cannot in an action brought upon this bill 
againſt him as the drawer thereof, plead that he was no 
merchant ; for the very taking up the money and drawing 
the bill makes him a merchant to this purpoſe, and is 
a merchandizable act. Comb. 152. Mich. 1 . F N. 
at Serjeants Inn in Fleetſlreet, Sarſcfield v. Witherly. 

Merchant includes & forts of traders as well ard a; 
properly as merchant adventurers. D. 279. 6. cites Selm. 
Guilda. A merchant taylor is a common term * 
— Ch. J. 2 Salk. 445. Major, &c. of London v. 


The cuſtom of merchants is part of the Common law 


of this _—_— of which the Judges ought to take no- 
any 


tice ; and doubt ariſe about the cuſtom, they may 


ſend for merchants to know the cuſtom; per Hobart 


Ch. J. Winch 24. | 
e and may buy and 


ſell by the ancient and right cuſtoms, M. C. 9 H. 3. c. 


30. 2 Ed. 3. c. 9. 14 Ed. 3. fl. 2. c. 2. 5 R. 2. fl. 2. c. 1. 
Two merchants of | 34 


er of ſtatute merchants, St. de Mercator, 
1. f. 3. . 


or by retail, in 
_ elſewhere, 25 Ed. 3. fl. 4. c. 2. 11 K. 2. 
R. 2. c. 21. contra. | 

oreign merchants to have redreſs by the law of the 
| » 27 Ed. 3. ft. 2.c. 2 & 20. 

for merchants who have been robbed, or loſt 
at fea, 27 Ed. 3. fl. 2. c. 13. 

In caſe of a war, merc ſhall have time to with- 


draw their effects, 27 Ed. 3. fl. 2. c. 17. 
Shall not lake their goods for the wetpabs of their ſer- 
2. c. 19. | 


vants, 27 Ed. 3. | | 
eſs by law merchant, 27 Ed. 3. ft. 2. 


. 


mea- | 


ſure, kept in the Exchequer, according to which all others port wool, and t 
begin or end with 


ſells, is not | 


„ 


Their ſhips ſhall not be compelled to come to any 


port, 28 Ed. 3. c. 13. 


Engroſſing prohibited, 37 Ed. 3. c. 5. 
May trade * that Engliſb merchants do not ex- 


none export gold or filvcr, in plate 
or money, 38 Ed. 3. c. 2. | 


What wares T may ſell by retail, and what 
„Ic. I. | 


j * in groſs, 2 R. 2. 
; Merchants of Iialy and Spain may trade to England, 


giving ſecurity to carry their ex ports Weſtward or to 
Calais, 2 R. 2. fl. 1. c. 3. | 

Shall give ſecurity to lay out the proceeds of their im- 
ports on merchandiſe of the realm, 14 K. 2. c. 1. 


, On exchanges made, they ſhall give ſecurity to la 
Mercers company towards payment of annuities, debts, ' wy 5 y * 


out to the value in merchandiſe of the ſtaple, 14 R. 2. 
c.2. 9 H. 5. fl. 2. c. 9. 1 H. 6. c. 6. | 
Merchants ſtrangers ſhall be courteouſly and righte- 
ouſly uſed, 14 K. 2. c. 9. 12 Car. 2. c. 4. ſeft. 3. 
Merchants aliens ſhall not fell to one another wine or 
ſpicery, or other goods, except victuals, 16 R. 2. c. 1. 
Shall lay out the whole proceed of their imports on 
merchandiſe of the realm, 4 H. 4. c. 15. 5 H. 4. c. 9. 
18 H. 6. c. 4. 27 H. 6. c. 3. 4. Ed. 4. c. 6. 17 Ed. 4. 
„ 1 „ 
Foreign merchants ſhall be demeaned as Engliſh mer- 


chants are beyond ſea, with a penalty on the merchants, 


5 F. 4. c. 7. 4 H. 5. c. 5. 

Merchants ſtrangers ſhall ſell their imports within a 
quarter of a year, and ſhall not ſell to other ſtrangers, 
$7 4- c. 9. Repealed, except that merchants ſtrangers 
= | not export the imports of merchants ſtrangers, 6 
4. c. 4. 

Hoſts ſhall be aſſigned to merchants ſtrangers, 5 H. 4. 
ce. * 18 H. 6. c. 4. 

merchants may ſell in groſs, notwithſtanding the 
franchiſes of London, 7 H. 4. c. 9. 


obtain ſeveral other names, as warehouſe-keepers, and the 


The 


M E R 


The Chancellor ſhall ſend eſtreats into the Exchequer] 


t the exchanges, 11 H. 4. c. 8. 
8 — firangers but for ready 
money, and they ſhall not refuſe payment in filver, 9 
414 fell cloth at fix months credit, 9 H. 6. c. 2. 
Merchants reſtrained from ſelling to mer- 
chants ſtrangers, 18 H. 6. c. 4. 

[talian merchants ſhall 


nor any thing by retail, 


Merc Jerſey y 2 ſhall lay out 
produce of their im » J H. 7. c. 8. | 
1 may chews. was >, in Flanders, &c. without 
paying any fine to the merchants adventurers of London, 
| | 7. 6.6 | 
32 to Spain, Portugal and France, to be free, 
3 Fac. 1. c. 6. Saving of Queen Elizabeth's charter, 

» Co 9. 

* Yee 3 Bac. ur, and 15 Vin. Abr. tit. Merchants. 

MERCHENLAGE, Is one of thoſe three laws out of 
which the Conqueror tramed our Common laws with a mix- 
ture of the laws of Normandy, and was the law of the 
Mercians, when they governed the third part of this realm. 
For Camden in his Britannia, pag. 94, Sc. ſaith, that in 
the year 1016 this land was divided into three parts, 
whereof the Weſt-Saxons had one, governing it by the 
law called Weſt-Saxonlage, and that contained theſe nine 


ſhires, Kent, Suſſex, Surrey, Berk ire, Hampſbire, Wilt- 
ſhire, Somerſetſhire, Darſet, and ire. The ſecond 


by the Danes, which was ruled by the laws called Dane- 
lage, and that contained theſe fifteen ſhires, York, Derby, 
Nottingham, Leiceſter, Lincoln, Northampton, Bedford, 
Buckingbam, Hertford, Eſſex, Middleſex, Narfelk, Su t, 
Cambridge and Huntingdon. The third was poſſeſſed and 
governed by the Mercians, whole laws were called Mer- 
c e, and held thoſe eight, Gleceſter, Worceſter, Here- 
ford, Warwick, Oxford, Cheſter, Salop and Stafford. Outof 
which three (which relate not at all to a different /aw, 


om, or uſuge, but to ſeveral ſorts of amerciaments, 
In and fines, for the tranſgre 


which we now call The Common law of England. Cowell, 
edit. 1727. 

MERCHET, ( Merchetum, ) A fine or compoſition paid 
by inferior tenants, to the loru, for liberty to diſpoſe their 
daughters in marriage. No baron, or military tenant 
could marry his ſole daughter and heir, without ſuch leave 
purchaſed from the King, pro maritanda filia. And 
many of our ſervile tenants could neither ſend their ſons 
to ſchool, nor give their daughters in marriage, without 
expreſs licence from the ſuperior lord. See Kennet's Gleſ- 
* See MAR c HET. 

CIA, Is uſed in many places in the Monaftic. 


for amerciament. 


MERCIMONIATUS ANGLLE, Was of old time | wheat and rye mingled together. Et nonam garbam 


uſed for the impoſt of England upon merchandiſe. 

— x » (Mt 2 ) Sigmifies the arbitrament or 
diſcretion of the King, or judge, in puniſhing an 
offence, not directly cenſured by the law 4 to be n 
the grievous mercy of the King, 11 H. 6. 6. is to be in 
hazard of a great penalty. See MistErIcorDra. 

MERGER, bL where a leſſer eſtate in lands, c. is 
drowned in the greater : As if the fee comes to tenant for 

ears or life, the particular eſtates are merged in the fee: 
an eſtate-tail cannot be merged in an eſtate in fee; 
for no eſtate in tail can be extinct, by the acceſſion of a 
greatei eſtate to it. 2 Co. Rep. 60,61. If a leſſor who 
hath the fee, marries with the leſſee for years; this is no 
merger, becauſe he hath the inheritance in his own, and 
the leaſe in right of his wife. 2 Plawd. 418. And 
where a man hath a term in his own right, and the in- 
heritance deſcends to his wife, ſo as he hath a freehold 
in her right, the term is not merged or drowned. Cyo. 
Car. 275. See 15 Vin. Ar. tit. Merger. 
MERSCUM, A lake; from the Sax. mere, lacus. 


__ molendina, merſca, & mariſcu. Ingulph. p. 
I. 


— — 


ſſion of one and the ſame 
law,) as we ſaid, with ſome additions, was framed that | 


: 


I 


| 


| fo Me 


ö 
| 


| 


| 


LA 8. 


N 


1 paid in money. 


M E T 


MERSE-WARE, (Sax. Incole paludum) So the inha- 
bitants of Marſh in Kent were anciently called: 
e 727. FM 

MERTLAGE, to be a corruption 
Law-French word for marty 


of, or 4 
rology. See Hill. g Hen. 7. 


fol. 14. 6. for it being aſked what was meant by merilage, 


the book ſays, Ceo eff Kalender univerſal in PEgliſe de 
eſt realm, lex queux prieſts font lies d'obſerve & ne 


fluis. A church kalendar or rubric. Cowell, edit. 1727. 


MERTON, Statutes made there, 20 Hen. 3. | 

MESNE, (Medius,) Signifies him that is a lord of a 
manor, and ſo hath tenants holding of him ; yet himſelf 
_ lord. Cowell. See 15 Vin. Abr. tit. 

ne. 

Mejne alio ſignifies a writ, which lieth where there is 
lard, meſne and tenant. The tenant holdeth of the meſne 
by the fame ſervices, whereby the meſne holdeth of the 
lord; and the tenant of the meſne is diſtrained by the ſu- 
perior /ord, for that his ſervice or rent which 1s due to 
the meſne. Pitz. Nat. Brev. fal. 135. 13 Ed. 1. cap. . 

Forejudger by default given the writ of meſre, St. 
Weſt. 2. 13 Ed. 1. c. 9. Proceſs in the writ of meſne re- 

and remedies provided for the tenant peravaile, 
St. Weſt. 2.13 Ed. 1. c. 9. 

NALTY, (Medietat, Signifies the right of the 
meſne, as the meſnally is extinct. Old Nat. Brev. fol. 44. 
If the meſnalty deſcend cf the tenant. Kitchin, fol. 147. 

MESSARIUS, (from meſſis, ) Is the chief ſervant in huſ- 
bandry, now called a bailiff in ſome places, whoſe office 
is to look into the grounds to fee no damage is done. 
Monaſtic. 2 tam. p. 832. Cowell, edit. 1727 Meſſarius 
alſo ſignifies a mower or harveſter. Fleta, lib. 2. cap. 75. 

MESSENGER OF THE EXCHEQUER, tb an 
officer in that court, of which there are four, who as 
purſuivants attend the Lord Treaſurer, to carry his let- 
ters and ＋ Oo PurSUIVANT. | | 

MESSE T E, Signifies a prieſt. The Saxons cal- 
led every man Thane, who was above the common rank; 

e Thane was he who ſaid maſs; and Worules Thane 
was a ſecular man of quality. Cowell, edit. 1727. 

MESSINA, Reaping time, harveſt. Id. ib. 

MESSUAGE, (Meſſuagium, ) Is a dwelling- 
houſe, with ſome adjacent land aſſigned to the uſe thereof. 
Weſt, part 2. Symb. tit. Fines, ſccl. 26. Brac. lib. 5. 
cap. 28. and Placuden, fal. 169, 170. where it is ſaid, 
that by the name of a meſſuage may paſs alſo a curtilage; 
a garden and orchard, a dove-houte, a ſhop, a mill, a 
cottage, a toft, a chamber, a cellar, &c. yet may they 
be demanded by their ſingle names. Maſſagium in Scot- 
land, fignifies the principal place or dwelling-houſe within 
a barony, which we call a mancr-bouſe. Skene de verbo. 


frenf.. verb. Meſſuagium. In ſome places it is called the 
| ſite of a manor. A præcipe lies not de demo, but de me/= 


uagi29, Coke on Litt. cap. 8. | 
MESTILO, Meſtine, or rather mc/cellune, that is, 


frumenti, meſtilonis, ſiliginis & amnis generis bladi. Pat. 
1 Fd. 3. par. 1. m. 6. | 

METAL, The exportation of iron, braſs, copper, lat- 

ten, bell and other metal, anciently reſtrained, 28 Eg. 3. 

33 Hen. 8. c. 7. 2 & 3 Ed. 6. c. 37. pemu- 

ted, 5 W. & M. c. 17. Metal prepared for battery, to 
what duties liable, 4 WH. M. c. 5. ſed. 3. 

METECORN, A meaſure or portion of corn, given 


out by the lord to cuſtomary tenants, as a reward and en- 


couragement for their duties of work and labour. Sti- 
pendia & metecorn, ac cetera debita ſervitia in monaſte- 
rio prædicio ſolvantur. Ryley's Plac. Pail. f. 391. | 
METEGAVEL, (Cibi gablum jeu veftigal,) A rent 
id in victuals, a thing uſual of old, as well with the 
King's tenants as others, till Henry the Firſt changed 
it into money. Taylor Hiſtory of Gaveikind, pag. 118. 
METER. See Mrasurts. 
METHEGLIN. See Mr ap. 


METTESHEP, METTESCHEP, MET TEN- 


SCEP, Some rent or acknowlegment paid in a certain 
meaſure of corn ; for which an equivalcnt was fometimes 
It ſeems to have been commonly a fine or 


penal: y 


M 1 L 


impoſed on the tenant, for his default in not do- 
cuſtomary ſervice of cutting the lord's corn. 


2 
ing his 7 
Paruch. Antig. p. 495. 

"MEYA, 4 * 4 corn laid up in the barn. Cowell, 


edit. 1727. | 
MICEL-GEMOTES, MICEL-SYNODS, The 
great councils in the Sux9n times of King and noblemen, 
were called Wittena-gemotes, and after Micel-ſynods and 
Micel-gemotes, i. e. Great and general aſſemblies. Cowell, 
edit. 1727. 
| MIDDLESEX, The ſeſſions of the peace how often 
to be held, 14 H. 6. c. 4. | 
In actions triable by Middleſex jurors, they ſhall be 
called the fourth day, &c. 8 Ed. 4. c. 3. 
Inhabitants of Weſtminſter, exempt from ſerving on 
uries at the ſeiſions ſot the peace,) & 8 W. 3. c. 32. ſed. . 
Deeds and wills to be regiſtered there, 7 Ann. c. 20. 
No juror to be returned at the nrft prius in Middleſex, 
who hath been returned in two preceding terms or vaca- 
tions, 4 Geo. 2. c. 7. ſed. 2. 3 
Leaſeholders qualified to ſerve as jurors in Middleſex, 


» RES be made for Middleſex, 12 


But one county rate to 
Ceo. 2. c. 20- /. 16. 
MILD-BOARDS. See Pas TE-BOARDS. 
 MILDERNIX, Are a kind of canvas, whereof ſail- 
cloths or other furniture for ſhips are made. 1 Fac. 1. c. 24. 
MILE, AAliare, is the diſtance of one thouſand paces, 
otherwiſe eight furlongs, every furlong to contain forty 
lugs or poles, and every lug or pole ſixteen feet and a 
half. 35 Eli. 6. 
Mile to be taken by computation for the diſtanceof the 
refineries of rock · ſalt from the pits, 8 Geo. 2. c. 12. ſed. 2. 


j 


MILITARE, To be knighted, viz. Rex per Angliam | 


fecit preclamari, &c. ut qui baberent unde militarent adeſ- 
ſent apud Weſtmonaſterium, &c. Mat. Weſtm. pag. 118. 
MILITIA, The trainbands; the ſtanding force of a 
nation, Jobnſ. Clarendon. 
None to be compelled to go out of the ſhire, but on 
neceſſity, 1 Ed. 3. ft. 2. c. 5. | 
Soldiers 
depart out of the county, 18 Ed. 3. ff. 2. c. 7. 


None ſhall be conſtrained to find men of arms, but by | 


tenure, or by aſſent of parliament, 25 Ed. 3. ff. 5. c. 8. 

Former 4 . the 33 of 48 horſe 
and arms aſcertained, 4 & 5 Ph. & Mar. c. 2. 13 & 
14 Car. 2. c. 3 

All perſons required ſhall appear at a muſter, &c. 4 
I; F.C Mc 53 

The militia of towns e ſhall not be obliged to 
muſter out of their liberties, 4 & 5 P. M. c. 3. /. 11. 

The command of the militia aſſerted to the crown, 
15 Car. 2. fl. 1. c. 6. 13& 14 Car. 2. c. 3. 

The powers of the lieutenants and deputy lieutenants 
of courties, and regulations of the militia, 13 & 14 
Car. . 3- 35 Car. 2. . 4 » Gan. 1. „ 24. 7 
Geo. 2. c. 23. | | | 

Papiſts eſtates chargeable, 10 & 11 V. 3. c. 12. /. 2. 
The lieutenancy may direct who ſhall contribute to 
the finding a horte, &c. 9 & 10 V. 3. c. 12. ſect. 3. 
1 Ann. ft 2. c. 23. ſeft. 2. 

Trophy money not to be levyied till the ſormer ac- 
counts are paſſed, 1 An. fl. 2. c. 23. ſect. 4. 10 Ann. 
c. 25. ſect. 7. 

Lieutenants to appoint the ſize of muſkets, 9 Ges. 1. 
c. 8 /ef. 7. 

Fo regulations of the militia, 30 Geo. 2. c. 25. 

Qualifications to be left with the clerk of the peace, 
30 Geo. 2. c. 25. ſed. g. 

Peers or their heirs apparent not compellable to ſer- 
vice, 30 Geo. 2. c. 25. ſed. 1 1. 

Commiſſion does not vacate ſeat in parliament, 30 
Geo. 2. c. 25. ſect. 12. 

Men ſerving for themſelves, exempt from offices, ſta- 
tute work, Sc. 30 Ges. 2. c. 25. ſet. 23. 31 Ges. 2. 
c. 26. ſet. 24. | 

Married men called out, may ſet up trades in any part 
of Great Britain, 30 Geo. 2. c. 25. ſed. 25. 


| 


| 


ſhall be at the King's wages the day that they | 


F 


| 


. 


| 


ä 


or the Docter and Student. 


MIN 


dubſlitutes to be hired for quakers, 30 Ceo. 2. c. 28. 
ect. 26. 
. Conſtables to aſſiſt in the execution of the act, 30 Gee. 
2. c. 25. ſet. 44. | 

In caſe of invaſion, c. the parliament to be ſummo- 
ned, 30 Gee. 2. c. 25. /. 46. 

Penalty on neglecting, 16:d. ſe. 50. 

Conſtables to return the names of deputy keutenants 
and pariſh officers in the Iſt, 31 Geo. 2. c. 26. feet. 14. 

Oath to be taken, 31 Geo. 2. c. 26. edt. 18. 

Penalty of perſuading conſtables to make falſe returns, 
31 Geo. 2. c. 26. f. 23. | 

Attendance ot conſtable 
feet. 35. | 

Militia laws extended to Berwick, 31 Geo. 2. c. 26. 
ſect. 42. 

The militia laws reduced into one act, 2 Ges. 3. c. 20. 
| Explained andamended, 4 Geo. 3. c. 27. 
| Application of the money granted tor the charge of 
the militia, 2 Geo. 3. c. 35. 3 Geo. 3. c. 10. 4. Geo. 
3 5 Ces. 3. c. 34. | i 8 
785 L, (Molendinum) Is a houſe or engine to grind 
corn, and either a water-mill, wind-mill, horſe - mill, 
hand-mill, &c. and befides corn and griſt mills, there 
are paper-mills, _— and tucking-mills, iron-mills, 
oil-mills, &c. The toll ſhall be taken according to the 
| ſtrength of the water, Ordin. pro Pafr. incerti temp. 

the of a new mill 


Prohibition ſhall not go in fuit for t 
Art. Cler'. 9 Ed. 2. ft. 1. c. 5. 

Magiſtrates may h mulls for adulterated meal, c. 
31 Ges. 2. c. 29. fecit. 29. Miller, baker, e. not to 
act as magiſtrate under this act, 31 Geo. 2. c. 29. /. 32. 
See 15 Vin. Abr. tit. Mill. | 

MILLEATE, (mentioned in ſtat. 7 Fac. cap. 19.) A 
trench to convey water to or from a mill. Cowell, 
edit. 1727. 5 
MINA, A corn-mete or meaſure of diſſcrent quan- 
tity, according to the things meaſured by it: And mi- 
nage was a toll or duty paid for ſelling corn by this mca- 
ſure. Cowell, edit. 1727. 

MINARE, To mine, or dig mines. Id. 1b. 

MINATOR CARUCE, A ploughman. Id. ib. 

MINERAL COURTS, {Curie Min:rales, ) Are pe- 
culiar courts for regulating the concerns of lead. mines, as 
 ſlannary courts are for tin. Id. ib. 


enforced, 31 Geo. 2. c. 26. 


\ MINES, {Minerie,) Places or caverns in the earth, 
which contain metals or minerals. 


hich Jobnſan; Bogle, A 
mine is not properly ſo called till it is opened; it is but 
a vein of coals before; and this is the opinion of Lord 


Coke in 1 Inſt. 54. b. and Juſtice Twiſden ſaid, that he 


knew no reaſon why my Lord Cie's fingle opinion ſhould 
not be as good an authority as Fitzherbert in his Net. Br. 
2 Mad. 193. 

A man opens a mine in his land, and digs till he digs 
under the foil of another; he may follow his mine there; 
but if the owner digs there alſo he may ſtop his farther 


progreſs; and faid to be the uſe in Cornwall. 2 Fent. 342. 


per Wilde J. on a cate referred to him by Lord Bridgman. 
22 Car. 2. 

It was faid by the Sclicitor General, that there was a 
great difference between pits and mines; for if a mine be 
opened, he that may work the mine is not obliged to 
purſue the vein of ore under ground; but he may fink 
pits in purſuit of it which are neceſſary to come at the 
ore, and as many as he thinks proper; and Lord Chan- 
cellor ſaid, it had had been fo reſolved before P:2vel J. on 


great conſideration, and conſulting and examining the 


moſt able miners. Caſes in Equity in Ld. Ch. Kin. 's 


time, 79. Nev. 10, 1729. Clavering v. Clavering. 


It a man demiſes land for life or years, in which is 
a coal mine open, the leſſee may dig in it; for the nine 
being open, it ſhall be intended by his demiſing all the 
land, that his intent is as general as his demiſe ; but if 
the mine was not at the time ot the &cmiſe, the 
leſſee by leaſe of the land is not impowered to make neu 
mines; but in ſuch caſe if he leaſes his land and all mines 
tuerein, the leſſee may dig for mines there; reſolved. 
5 Rep. 12. Trin. 41 Eliz. C. B. Saunder's calc. 


A queſtion 


M I N 


queſtion 1 was, 
ME. in his land ? The court ſeemed to think he might ; 
for that otherwiſe mines there ſhould never be opened ; 
2s in the caſe of the glebe of a parſon. Sid. 152. Trin. 
15 Car. 2. B. R. in the caſe of Rutland (Lord) v. Gie. 
Lands in which are coal-mines not opened are ſettled 
A. in tail, remainder to B. for life, but not without 
impeachment of waſte, remainder to C. in tail, and 4. 
opened mines and worked them and died without iſſue ; 
B. the now tenant for life opened the earth to purſue the 
old vein of coals, and C. moved for an injunction to ſtay 
the opening the earth in any new place; but Ld. Ch. 
King thought B. might work all mines which were law- 
fully opened by the preceding tenant in tail, tho? ſubſe- 
nt to the ſettlement, and fo denied the injunction. 
2 Wms's Rep. 388. Mich. 1726. Clavering v. Clavering. 
If a perſon breaks up, or even attempts, or threatens 
to break up mines which he ought not to do, that is a 
reaſon for coming into Chancery to have an injunction; 


fer Lord Chancellor. Barn. Chan. Rep. 497. Paſch. 


1741. in the caſe of Gibſan v. Smith. 

Mines of copper, &c. ſhall not be Royal mines, though 
gold and filver may be extracted, 1 Will. & M. c. 30. 
elt. 4. 

: The rates at which the King may take the ore of ſuch 
mines, o eM. c. 6. 

For relief of the creditors of the company of mine ad- 
venturers, 9 Ann. c. 24. Entering mines of black lead 
with intent to ſteal, felony, 25 Ges. 2. c. 10. 

MINIMENTS, or MUNIMENTS, { Munimenta, 
from wuwge, o defend,) Are the evidences or writings, 
her by a man is enabled to defend the title of his eſtate. 
5 Rech. 2. V. and 35 Hen. 6. 379. Wangford ſays, this 
word mu unt includes all manner of evidence. See 
MuxIMEy 1. 

MINISTERS. If a minifter is diſturbed in the exe- 
cution © his office in the church; the puniſhment upon 
con vict on is a tre of 101, and upon non-payment three 
months unpiilonment, Sc. 2 & 3 Ed. 6. c. 1. And 
diſturving a licenſed miniſter, incurs a forfeiture of 20 . 


by 1 Ii. NM. c. 11. Sec SERVICE AND SACRAMENTS. | 
VIINI S TRI RUGTS, Extend to the judges of the | 


realm, as well as to thoſe that have miniſterial offices. 
Co. 2 Inf?. j:l. 205. 

MINOR, One in nanage, minority, or under age. 
Mcr. properly an heir male cr female, before they came 
to the ave of -; ; during which minority, their actions 


are invalid, Sc vet a minor may preſent, as patron, to | 


an ecch: ſia ical henefico. Corvell, dit. 1727. 
MINORS, MINORTTT'S, The Franciſcan friers, ſo 
called by the rules of their order. Id. ib. Mut. Weſt. 
MINSTREL, (Minſtrellu: & men:ſtrallus, from the 
Fr. meneſtrier,) A muſician, a fidler or piper ; mentioned 
4 H. 4. cap. 27. pat. 24 April g Ed. 4. Quad mariſ- 
call; & minſtrelli predifit per fe ferent & efſe deberent 


unum corpus & una communitas perpetua, Cc. Upon a qua | 


warrants, 14 H. . Laurentius Daminus de Dutton clamat, 


guad omnes minſtrelli infra civitatem Ceſtriæ & infra | 


Ceſtriam manentes, vel officia ihidem exercentes, debent con- 


venire carum ipſo vel Seneſcalla ſus apud Ceſtriam, ad feſtum 


Nativitatis S. Jabannis Baptiſtæ annuatim, & dabunt fibi 


ad diflum feſtum quatuor lagenas vini & unam lanceam ; | 


& inſuper quilibet eorum dabit ei guatuar denarias & unum 
ebzlum ad diftum fe/lum, & habere de quelibet merctrice 
infra comitatum Ceſirie, & infra Ceſiriam mancnte, & 
officium ſuum exercente, quatusr denurias per annum a feſ- 
tum prædictum, &c. And where by the ſtatute of 39 Eliz. 
cap. a. Fidlers are declared to be rogues, yct there is a 
proviſe therein, exempting thoſe in Cheſhire licenſed by 
Duttin of Duttan. The muſicians of England, incorpo- 
rated by King Charles II. ann? 1670. See Clauſ. 9g 
Edw. 2. m. 26 Dirſ2, an ordinance Sufcr menſurutiane 
ferculsrum & meneſtrallorum. It was uſual for theſe min- 
Arelt, not only to divert princes, and the nobility, with 
ſports, but al o with muſical inſtruments, and with flat- 
tering ſonge, in the praiſe of them and their anceſtors. 
The office and power cf the King cf the minſtrels, is 
mentioned in he Meonaflic. 1 tam. fag. 355. Carrell, 
edit. 1727. Sec VAGRAN TS. 


Vor. II. No, 105. 


if copy holder of inheritance may dig 


— 
2 


MIS 


MINT, Is the place where the King's coin is formed: 
be it gold or filver, which is at preſent, and long hat! 
| been the Tower of London, th it appears by diver- 
ſtatutes, that in ancient times the Mint hath been alſo at 
Calais, 12 R. 2. c. 16. 9 H. fl. flat. 5. cap. 5. The 
officers belonging to the Mint have not always been alike: 
At preſent they are theſe ; The warden, who is the chief 
of the reſt, and is by his office to receive the filver of the 
goldimiths, and to pay them for it, and to overſee all the 
reft belonging to his function: his fee is a hundred pounds 
per annum. Ihe maſter- worker, who recciveth the ſilver 
from the warden, cauſeth it to be melted, and delivereth 
it io the moniers, and taketh it from them again when 
it is made; his allowance is not any ſet fee, but according 
to the pound weight. The third is the controller, who 
is to ſee that the money be made to the juſt aſſiae, to 
| overſee the officers, and control them, if the money lie 
not as it ought to be; his fee is a hundred marks per 
annum. Then is the maſter of afſay, who weigheth the 
ſilver, and ſecih whether it be according to the ſtandard ; 
| his yearly fee is likewiſe a hundred marks. Then is the 
| auditor to take the accounts. The ſurveyar of melting, 
who is to ſee the ſilver caſt out, and not to be altered 
after it is delivered to the melter, which is after the aſſay- 
maſter hath made trial of it. The clerk of the irens, who 
ſeeth that the irons be clean, and fit to work with. 
The graver, who graveth the ftamps for the money. 
The melters, that melt the bullion before it comes to the 
coining. The blanchers, who do anneal, boil and cleanſe 
the money. The porters, who keep the gate of the mint. 
| The proveft of the mint, who is to provide for all the 
. 7 . | 
| moniers, and to overſee them. Laſtly, the moniert, who 
are ſome to ſhear the money, ſome to forge it, others to 
beat it broad; fome to round it, and ſome to ſtamp or 
coin it. Their wages are uncertain, according to the 
weight of money coined by them. Cowell, edit. 1727. 
See MoxEy, PRIVILEGED PLACES. 

MINUERE, To let blood; minutio, blood-letting. 
This was a common old practice among the regulars, and 
the ſecular prieſts or canons, who were the moſt confined 
and ſedentary men. In the Regiſter of ſtatutes and cuſ- 
toms belonging to the cathedral church cf Sr. Paul's in 
Landon, collected by Ralph Ballack, dean, about the yeat 
1300, there is one exprets chapter De minuliane. Cirvell, 
edit. 1727. 
| MINUTE TITHES, (Minute ſive minares decime,) 
Small tithes, ſuch as utually belong to the vicar, as of 
wool, lambs, pigs, butter, cheeſe, herbs, ſeeds, eggs, ho- 
ney, wax, Cc. Sce 2 par. Inft. fal. 649. and Udal and T in- 
dal's cate, Hill. 22. Fac. where the tithe of wood was 
adjudged minuta dectma. Cro. Rep. fol. 21. See Tir urs. 

MIRACULA, A ſuperſtitious ſport or play, practiſed 
by the Popiſh clergy for gain and deceit : prohibited by 
biſhop Gro/thead in the dioceſe of Lincaln. Cowell, edit. 
| 37 27- 

MIS : This ſyllable added to another word ſignifies 

ſome fault or defect; as, miſpriſian, miſdicere, i. e. to 
ſcandalze any one; miſdacerr, i. e. to teach amiſs. Si 
preſbyter populum ſuum miſdiceat. Cowell, edit. 1727 

MISA, A compact or agreement, a form of peace or 
| compromiſe. Id. 15. | | 

MISAVENTURF, or MISADVENTURFE, (Vi- 
fortunium,) Has in law a ſpecial ſignĩficat ion for the kil- 

ling of a man, partly by negligence and partly by chance. 
| As if one, thinking no harm, careclctsly throws a ſtone, oc 
ſhooteth an arrow, Sc. wherewith he killeth another: in 
this caſe he commits not felony, but only lofeth his goods, 
and hath pardon of courſe for his life. Saunel. Pl. Cer. 
lib. 1. cap. 8. Brittan, cap. 7. diſtinguiſheth between 
aventure and miſadverture : aventure he maketh to be 
meer chance; as if a man being upon or near the water, 
be taken with fome ſudden ſickneſs, and fo fall in and 
is drowned, or into the fire, and be burnt to death. 
M.ſadventure he maketh, where a man cometh to his 
death by ſome untoward violence, as the fall of a tree, 
or of a gate, the running of a cart- wheel, the ſtroke of a 
horſe, or ſuch like: So that miſadventure in Staundford's 
opinion is conſtrued ſomewhat more largely than Erittan 


„% 


50 under - 


— 
underſtandeth it. Weſt. Symbol. 


2. tit. 2 ＋ | 

4. 48. makes bomicide caſual, to be merely cuſual or 
— mere chance he defineth ſecl. 49. to be, 
when a man is ſlain by mere fortune, the mind 
of the killer; as if when one is hewing, the ax flieth off 
the haft, and killeth a man, and this is all one with 


Britton's mi : Homicide by chance mixed he defi- 
neth ſe#7. 50. to be, when the killer's i or neg- 
ligence is joined with the chance ; as it a man lop trees 


by the highway-ſide by which many uſually travel, and 
eaſt 1 4 de 7 giving warning, c. by which 
2 man paſſing by is lam. Cowell, edit. 1727. See 
HomicIDE. 

MISCASTING or — r to 

121 found a promiſe to pay 7 /. the j t 
ya. ty edge yo» "W 
219. b. Marg. pl. 11. cites 10 Eliz. Billingley's 

Bebe z and 2 that the defendant had bargained 
with him to give him for the paſturing of every horſe by 
the night 2d. and for every ox 1 d. half-penny, and 
ſheweth, that he had paſtured 70 horſes and 300 oxen, 
Et idea actio accrevit to demand, Ec. and he demanded 
more than upon his own ſhewing it a ed he ſhould 
have; for the number of the horſes and oxen did not 
amount to the ſum he had counted ; and this was alleged 
in arreſt of j after verdict found for the plain- 
tiff; but judgment was given for the plaintiff notwith- 
ſtanding. . Cro. Eliz. 22. Mich. 25 Eliz, in C. B. 
18 of annuity plaintiff demanded bles, 

In a writ mui ainti 20 no 
ard it appeared by his own ſhewing, he was to have but 
19; and the writ was abated by award of the court. 
Cre. Fliz. 22. Mich. 25 Eliz. C. B. cited in Moore's 
caſe, per Fenner as Anſlow's caſe. See 15 Vin. Abr. 402 
—MISCOGNISANT, Ignorant, or not knowing. Inthe 
ſtat. 32 H. 8. cap. g. againſt ch ty and maintenance, 

It is ordained, that the juſtices of ie ſhall twice every 
year in every county, cauſe open proclamation to be made of 
this preſent act, to the intent no perſon ſbould be ignorant or 
miſcogniſant of the dangers and penalties therein contained. 

MISCON TINUANCE, Is the ſame with diſcontinu- 
ance. Kitch. 231. Though 'tis generally faid to be where 
a continuance is made by undue proceſs. Fenk. Cent. 57. 

MISDEMEANOR, Perſons ſuſpected of ſtealing lead, 
Sc. and not giving a ſatisſactory account how they 
came by it, declared guilty of miſdemeanors, 2g Ges. 2. 
c. 30. /ed. 2, 3. 

ISE, Is ; French word, ſignifying as much as ex- 
penſum in Latin, and the Latin word miſe is uſed in 
Kitchin, fo. 144. and Weſt. Symbol. fart. 2. tit. Pro- 
ceedings in Chancery, ſeft. 21. This word has divers ſig- 
nifications, as Firſt, It is a gift or cuſtomary preſent which 
the pcople of Wales give to every new King or Prince of 
Wales, at their entrance into that principality. It was 
formerly given in cattle, but when that dominion was 
annexed to the Engliſh crown, the gift was changed into 
money, and that is now 5000 J. or more, which hap- 
pened to be thrice paid in King James his reign. Firſt 
at his own coming to the crown, and that principality. 
Secondly, When Prince Henry was created Prince of 
Wales. And Thirdly, When King Charles the Firſt 
| ſucceeded him in that principality. Miſæ etiam dicun- 
tur præſtationes ille quas ab fruendas priſtinas immunitatcs 


Ceftriæ palatinatus ſubditi novo cuique comiti impendunt, | 


that is, 3000 marks for that county. And at Cheſter 
they have a mizc-bock, whete every town and village in 
the county is rated what to pay towards the mize. By 
27 H. 8. it is ordained, That Lord Mayors ſball have all 
ſuch miſes and profits of their lands as they have had in 
times paſt, Sc. See 2 C3 Ed. 6.36. 33 H. 8. 13. 
4 & 5 Ph. & Mar. c. 11. Sometimes mile are taken 
for taxes or taillages. Arno 25 Ed. 1. 5. Sometimes 
for ceſis and expences, as pro miſis & uſlagiiz, for coſts 
and charges, ordinarily uſed in the entries of judgments 
in perſonal actions. Mz/e is alſo vacabulum artis, appro- 


priared to a writ of right ſo called, becauſe both parties | 


ave put themſelves upon the mere right to be tried by 
the grand aſſiſe, or by battle. So as that which in all 


8 


22 Co. on Litt. 
. Brev. fol. 2. 
the meer, is 
upon the clear righ 


as anſwers the lord a heriot at the death of its owner, 
2 Inſt. fol. 285. which in our law French is written mees. 
Cowell, edit. 1727. | 

MISELLI, erſens. Cowell, edit. 1727. 

MISE-MONE Y, Money given by way of contract or 
compoſition to purchaſe any liberty, Sc. Id. ib. 

MISERERE, Is the name and firſt word of the 5 iſt 
Pſalm, being moſt commonly that which the ordi 
gives to ſuch guilty malefactors as have the benefit of 
clergy allowed them by the law, and is uſually called 
the Pſalm of Mercy. Cowell, edit. 1727. 
| CORDIA, E in law uſed for an arbitrary a- 
merciament impoſed on any for an offence ; for where the 
plaintiff or defendant in an action is amerced, the entry 
is ideo in miſericordia. Braden, lib. 4. tract. 5. cap. 6. 
hath theſe words, Item /i quis in miſericordiam inciderit 
pro diſſeiſina, non remanedit miſericordia exigenda ſt ille qui 
amiſerit quæſiverit conviftionem. Kitchin, fol. 78. out of 
Glanvil, ſaith thus, Eſt autem miſericordia Domini Regis 
qua quis per juramentum legalium bominum de vicineto eate- 
nus amerciandus eſt ne aliquid de ſuo bonorabili contenements 
amittat. See Glanvil, lib. g. cap. 11. Fitzherbert ſays 
in his Nat. Brev. fol. 75. That it is called miſer:cordias 
becauſe it ought to be very moderate, and rather leis than 
the offence, according to the tenor of Magna Charta,' 
c. 14. Therefore if a man be unreaſonably amerced in 
a court not of record, as in a court baron, C. there is a 
writ called Maderata miſericordia, directed to the lord, 
or his bailiff, commanding them that they take moderate 
amerciaments according to the quality of the fault. 
Sometimes miſericerdia is to he quit and diſcharged of all 
manner of amerciaments that a man may fall into in the 
foreſt. See Cramp. Jur. fal. 196. See AukRCHAUNx r, 
Fix Es FOR OFFENCES, Mrxcx, and MopteraTA Mi- 
SERICORD1A. He ſhell be in the great mercy of the Ring. 
Weſtm. 1. cap. 15. 

MISERICORDIA in cibis E potu, Fxccevings, or 
over-commons, or any gratuitous portion of meat ard 
drink given to the relig ous above their ordinary allow- 
ance.— Hic gquaguc procuravit—ut detefiabiles ingurgitati- 
enes miſericordiarum (in quibus pre non erat mileri- 
cordia) provibereniur. Mat. Par. Vit. Abb. S. Albani, 
pag. 71. In ſome convents they had a ſtated allowance of 
theſe over-commons upon extraordinary days, which 
were called miſericordiæ regulares, as In minutionibus 
vero & miſericordiis regularibus dus & dus unam jnſlar 
de cellaris tam ad prandium quam ad canam.—— Ilonaſt. 
Angl. tom. f. pag. 149. b. 

MISERICORDIA COMMUNTS, Is when a fine is 
ſet on the whole county or hundred. Men. Angl. 1 tom. 
pag. 976. Ae de murdro ac de communi miſericordia 
quanda contigerit, videlicet, comitatus & hundredi coram 
nobis vel aliguibus juſticiariis neſtris, Ec. 

MISEVENIRE, To ſuccced ill; as, where a man is 
accuſed of a crime, and fails in his defence or purgation. 
Et fs compellatia fit & in emendands miſeveniat, fit in 

epiſcopi pateſtat”. Lex Canut. 78. apud Brompton. 

MISFEASANCE, A miſdeed or tt eſpaſs, Jury 10 
inquire of all 728 and misfeaſance. Cro. Car. fel. 

N 


— 


498. and misfeaſor, a treſpaſſer. Co. 2 Inſt. fol. 200. 
MISKENNING, {(Meſtenninga, from mis, and Say. 
cennan, citare, LL. Hen. 1. cap. 11.) Iniqua vel injuſta 
in jus vocatio ;, inconſtanter loqui in curia vel injuſta in jus 
vacatio ; inconſtanter lagui in curia vel ;nvariare. Cowell, 
edit. 1727. 
: MISNOMER, (compounded of the French mes, which 
in compoſition always ſignifies amiſs, and nomer, i. na- 
 minare) Signifies the uſing of one name for another, or 


other actions is called an i ſue, in a writ of right is called | a miſnaming. 


a miſe, unle!s a collateral point be tried, and there it is 


The 


. 

at this day are only ſounds for diſ- 
perhaps they originally imported 
more, as ſome natural qualities, features or re- 
ions; 1 2 2 
mark the families or individuals we ſpeak of, and to 
Ar them from all others; and therefore as they are 
marks and indicium of things that human kind 
requires great cer- 
tainty herein, to avoid the effects and conſequences of 
omitting the name, or ſpecifying the party. 3 Bac. 


M13 

| tent of the alias is only to ſhew he has been differently 
called from the name in the obligation; and therefore if 
a man oblige himſelf by the name of J. J. Eſq; and af- 
terwards he is made a knight, the plaintiff may declare 
againſt © knight, alias J. S. Eſq; Dyer 273. 1 

. 216. 
perſon cannot take ad of a miſtaken ſur- 
name in an indictment, either by plea in ahatement or 
otherwiſe, notwithſtanding fuch ſurname have ro affinity 
with his true one, and he was never known by it; and 
in this reſpect an indictment differs from an appeal, 
whereof it is certain, that a miſnomer of a ſurname 
may be pleaded in abatement; as well as any other mit- 
nomer whatſoever. 2 Hawh. P. C. 230. See AppitioNn, 


they differ in ſound, yet there is no vari- 

- * Oh where Piers Griffith — 4 — - 
ita querela, to which an outlawry was pleaded by t 
= of Peter Griffith, the plea was allowed ; for it ap- 
peared by acts of parliament, that Piers and Peter have 
been uſed promiſcuouſly, as ſignifying the ſame perſon. 
Cre. Fac. 425. 2 Rol. Abr. 135. Piers Griffith v. Hugh 

Middleton. 

So Saunders and Alexander, Fane and Joan, Jean and 
*:bn, Garret, Gerat and Gerald, are the ſame names. 
2 Rol. Abr. 135. 1 Leon. 147. 

But Ralph = Randal, Randulpbus and Randalphbus, 
Sibel and Iſabella, have been held to be diſtin names; 
and ſoof others, in which is a ſubſtantial variance in ſound, 
original and common uſe. 2 Rel. Abr. 135. Palm. 71. 

Agnes and Anne are different names; and therefore 
if one declare againſt J. S. and Agnes his wife, and on 
the record of 7 prius it is Anne his wife, this is a ma- 
terial variance, and not amendable. 2 Rol. Abr. 135. 

If there are two Engliſb names that are diſtinct, and 
one Latin name tor them both, ſuch name ſhall ſerve for 
both, as Jacobus for Jumes and Jacob, although two diſ- 
tint Engliſʒ names. 2 Rel. Abr. 136. 3 Keb. 278. 1 
Mad. 107. | 

If the Chriſtian name be wholly miſtaken, this is re- 
gularly fatal to all legal inſtruments ; as well declarations 
and pleadings, as grants and obligations; and the reaſon 
| bs, becauſe it is repugnant to the rules of the Chriſtian 
religion, that there ſhould be a Chriſtian without a name 
of baptiſm, or that ſuch perſon ſhould have two Chriſ- 
tian names, finte our church allows of no re-baptiſing ; 
and therefore if a per ſon enters into a bond by a wrong 
Chr ſtian name, he cannot be declared againſt by the name 
in the obligation, and his true name brought in an alia, for 
that ſuppoſes the poſſibility of the two Chriſtian names; 
and you cannot declare againſt the party by his right 
name, and aver he made the deed by his wrong name; 
for that is to ſet up an averment contrary to the deed; and 
there is this ſanction allowed to every folemn contract, 
that it cannot be oppoſed but by a thing of equal vali- 
dity ; and if he be impleaded by the name in the deed, 
he may plead that he is another perſon, and that it is not 
his deed. Cr2. Fac. 553, 640. Owen 107. Dyer 279. 
5 Co. 43. Foph. 57. Ney 135. Cro. Eliz. 57, 222. 


But though perſons cannot have two Chriſtian names | 


at one and the fame time, yet they may, according to 
the inſtitution of the church, receive one name at their 
baptiſm, and another at their confirmation; for though 
it allows no re-baptiſing to make double names, yet it 
| doth not force men to abide by the names given by their 


godfathers, when they come themſelves to make proteſ- | 


licn of their religion. C. Lit. 3. 2 Rel. Ar. 135. 


Judge Gawdy's cate, who was chriſtened by the name of 


Tamas, and confirmed by the name of Francis. 

The miſtake of the ſurname does not vitiate, becauſe 
there is no repugnancy that a perſon ſhall have different 
ſurnames; and therefore if John Gape enters into an 
obligation by the name of John Gate, he may be im- 
pleaded by the name in the deed, and his real name 
brought in by an alias, and then the name in the deed he 
cannot deny, becauſe he is eſtopped to ſay any thing con- 
trary to his own deed. 3 H. 6.23. 2 Rol. Ar. 146. 
The declaration muſt be of the name in the obliga- 


tion, with an alias of the real name ; for the declaration | 


muſt ſhew the cauſe of complaint as it is; therefore it 
muſt in all things follow the obligation, and the in- 


AMENDMENT, and 3 Bac. Abr. tit. Miſn»mer and Audition. 
MISPRISION, { Miſprifto, French, meſpriſe, contempt- 
us) Signifies in our law, neglect or overſight. As for ex - 
ample, Miſpriſion of treaſon.or felony, is a neglect or light 
account ſhewed of treaſon or felony committed, by not 
revealing it when we know it to be committed. Staundf. 
Fl. Car. lib. 1. cap. 19. Or by letting any perſc n 
committed for treaſon or f or ſuſpicion of either, 
to go before he be indicted. Miſpriftan of clerks, 8 H. 6. 
16. is a neglect of clerks in writing, or keeping re- 
cords : By the miſpriſion of clerks no proceſs ſhall be an- 
nulled or diſcontinued. 14 Ed. 3. cap. 6. ft. 8. N- 
prifton of treaſon is the concealment, or not diſcloſing of 
known treaſon, for which the offenders are to ſuffer im- 
| prifonment during the King's pleaſure, loſe their goods, 
and the profits of their lands during their lives. Cromp. 
Juſtice of Peace, cap. Miſprifton of felony, fel. 40. Weſt. 
Symbol. part 2. tit. Indifiments, ſeft. 63. in fine. / 
| priſon of felony is only finable by the juſtices, before 
whom the party is attainted. Crom. ibid. The juſtices 
| of the Common Pleas have power to als frerard 


amerciaments upon gr offending by miſpriſeons, con- 
tempts or neglects for not doing or miſdoing any thing 


in or concerning fines. Weſt. Symbol. part. 2. tit. Fines, 
ſect. 133. Fuſtices of aſſiſe ſhall amend the defaults of 
| clerks miſpriſing of a ſyllable, or letter, or writing. 
| Cramp. Jur. fil. 2. But here we are to obſerve, that 
other faults may be accounted miſpriſtons of treaſon or ſe- 
 ony, becauſe ſome later ſtatutes have inflicted that pu- 
| niſhment upon them, that of old were inflicted upon 
| miſpriſions, whereof we have an example anno 14 El. 
cap. 3. of ſuch as coin foreign coins, not current in this 
| realm, and of their procurers, aiders and abetters. Miſ- 
| prifion alſo ſignifies amiſtaking. 14 Ed. 3. fl. 1 cap. 6. 
Here note, that miſpriſion is included in every treaſon or 
| felony ; and where any man hath commited treaſon or 
felony, the King may canſe him to be indifted and ar- 
raigned of miſpriſion only if he pleaſe. See Staundf. lib. 1. 
cap. 39. 3 Inſt. 36 F 139. See Ftroxy, TreasoN. 

MISRECITAL. If a thing is referred to time, place 
and number, and that is miſtaken, all is void. Arg. Pl. C. 


| ceſter v. Heydon. 5 

Miſrecital in an immaterial point, and where it is on- 
ly an additional flouriſh in things circumſtantial, ſhall not 
avoid a grant; as where the huſband has a term in right 
of his wife, and this term is recited as made to the huſ- 
band. Per Archer J. Cart. 149. Mich. 18. Car. 2. 
C. B. in the caſe of Foot v. Berkley. | 

A miſrecital in the beginning of a deed, which goes 
not to the end of a deed, ſhall not hurt, but if it goes 
to the end of a ſentence, fo that the deed is limited by 


Foot v. Berkley. 

MISS AL, { Miſſale,) Is a book containing all things to 
be daily ſaid in the maſs, Lindw. Provincial, lib. 3. tit. 
De Eccleftis edificandis, cap. 2. Furocbiani Eccleftarum te- 
nentur invenire ret divine ſupelleflilem, viz. Antiphona- 
rium, gradale, pſalterium, miſſale, manuale, &c. See 


Spelman's Gloſſary. 


| © MISSATICUS, A meſſenger. Cowell, edit. 1727. 
| Domeſday in Chentb. 

MISSURA, Singing the Nunc dimittis, and performing 
the many other ceremonies to recommend and diſmiſs a 


dying perſon. In the ſtatutes of the church of Paul's 
| in 


392. 6. Trin. 13 Eliz. in the caſe of the Earl of Lei- | 


it, it is vitious. Fer Archer J. Curt. 149. in caſe of 


— 


1 

in London, collected by Ralph Baldact, dean, about the 
year 1295. in the chapter De frateria, ot the fraternity 
or brotherhood, who were obliged to a mutual commu- 
nication of all religious offices, it is ordained—— Ut 
fiat commendatio & miſſura & ſepultura omnibus ſociis co- 
adunantibus & aſtantibus. Liber Statut. Eccleſiæ Pau- 
linz, MS. fol. 25. PD 

MISSURIUM, A diſh or platter for ſerving up meat to 
a table ; whence a meſſe or diſh, or portion of any diet. 
—— King Ethelbert gave to the abbey of St. Auguſtine in 
Canterb Miſſurium argenteum, ſcapton aureum, 
iterum ſellam cum fræno aureo 's exornatam. 
Chron. Tho. Thorn, p. 1752. & Mon. Ang]. tom. 1. 
pag. 24 Sirma | ber 
word meſſe is derived ; but Foſftus tell us, Tis quia dono 
mitti ſoleat a principibus. 

MISTAKE. It was pleaded, that A. the huſband of 
B. died the 20th of February, 39 Eliz. and that afterwards, 
viz. the 21ſt of November, 39 Eliz. B. did marry C. 
ſo that the (afterward) is ſufficient. Arg. Bridg. 45. 
Mich. 13 Fac. in the caſe of Smallman v. Agborrow. 

Summons to appear Tueſday the 17th of April, (where 
Friday was the 17th) before juſtice of peace on 2 penal 
ſtatute, the time being impoſſible, it was as if no ſum- 


v. Dyer. 

| 5 words of a deed were, that aſter the death, c. 
the tenements aforeſaid ſhall revert inſtead of remain to 
J. S. yet it is a good remainder ; becauſe, as it ſeems, 
every one's deed ſhall be taken molt ſtrongly againſt him- 
ſelf. Br. Faits, pl. 26. cites 21 Ed. 3. 49. 

Rettrain for diſtrain, if rent be arrcar, not being li- 
mited to any thing which ſhould be reſtrained, as on 
the cattle, or on the land, and fo ſhall not be taken to 
mean diſtrain. Rol. R. 330, 367. Hill. 31. and Paſch. 
14 Fac. B. R. v. Garnon. 


MISTERIUM, for MINISTERIUM. Aon. Angl. | 


3 fem. fag. 102. | 
MISTRIAL, A falſe or erroncous trial; where it is in 
a wrong county. Cro. Car. f. 284. Delve's caſe. 
MISUSER, Is an abuſe of liberty or benefit; as, He 
ſhall make fine for his miſuſer. Old Nat. Brev. f. 149. 
MTITRED ABBOTS, Thoſe governors of religious 
houſes, who obtained from the ſee of Rome the privilege 
of wearing the mitre, ring, gloves, and croſier of a bi- 
ſhop. It bas been a vulgar error, that theſe mitred ab- 
bott were all the ſame with thoſe conventual prelates, who 
were {ſummoned to parliament, as ſpiritual lords; whereas 
ſome of thoſe fummoned to parliament were not mitred : 
And ſome of the mitred were not ſummoned ; the ſum- 


mons to parliament not any way depending on their mi- 


Cowell, edit. 1727. Sce An nor. | 
MIT TA, Was an ancient Saxon meaſure, in uſc before 


the conqueſt; its quantity does not certainly appear; | 


| ſome held it to be the ſame with corus, others with ma- 


tres, but upon receiving their temporals from the King. 


| 


| 


— 


Sirmandus is of opinion, that from hence the 


mons had been. 1 Salk. 18 1. Trin. 2 Aun. B. R. Queen | 


| 


| tierce of wine. Mon. Angl tom. 2. p. 994. 


omni cenſu ſuo eccleſie 


. 


; 


M O L 


the receiving and fafe keeping a felon, or other offender, 
by him committed to a gaol. Cowell, edit. 1727. See 

OMMITMENT. 

MIXED TITHES, {(Decime mixte,) Are thoſe of 
cheeſe, milk, &c. and of the young of beaſts, Co. 2 par. 
Inſt. f. 649. See TrrRx. 

TILIO. See MrxsTiro. 
| MIXTUM. This word is often mentioned in our Man- 
kiſþ hiſtorians ; it ſometimes ſignifies a breakfaſt, but al- 
ways a certain quantity of bread and wine. Coell, edit. 
1727. 
"MOCKADOES, A kind of ſtuff made in England, 
and elſewhere, concerning which fee 23 Eliz. cap. g. 

MODERATA MISERICORDIA, Is a writ for him 
that is amerced in a court-baron, or other court, being 
not of record, for any tranſgreſſion or offence beyond the 
quality of a fault. It is directed to the lord of the court, 
or his bailiff, commanding them to take a moderate amer- 
ciament of the party, and is founded upon Mugna Chart, 
cap. 14. Cowell, edit. 1727. See MiskRICORDIA. 

MODIATIO, Was a certain duty paid tor every 


MODIUS, Uſually a buſhel, but various according to 
the cuſtom of ſeveral countries. Cowell, edit. 1727. 
MODIUS TERRA VEL AGRI——- Sciendum ef? 
quad dedit Ilias pedum quatuor modiorum agri circa ſe cum 
Landavie, Cc. 3 Men. fel. 2c0. 
This word was much uſed in the ancient charters of the 
Britiſh Kings, and probably contained the ſame quantity 
of ground as with the Romuns, viz. 100 feet long, and as 
many broad. Madius vini, a hogſhead of wine. Cowell, 
edit. 1727. | | | 
MODOET FORMA, Are words of art in proceſs and 
pleadings, and namely, in the anſwer of the defendant, 
whereby he denicth himſelf to have done the thing laid 
to his charge, mods & forma declarata. K:tchin, fel. 232. 
It ſignifies as much as that clauſe in the Civil law, N 
allegata, prout allegantur, eſſe vera. Cowell, edit. 1727. 
Where mode et forma are of the ſubſtance of the iſſue, 


and where but words of form, this diverſity is to be ob- 
ſerved ; where the iſſue taken goeth to the point of the 


writ or action, there modo et forma are but words of 
form, as in the caſe of the writ of entry in caſu provi/?. 
But otherwiſe it is, when a collateral point in pleading 
is traverſed ; as if a ſcoffment be alleged by two, and this 


| is traverſed mado et ferma, and it is found the feoſſment 
of one, there modo et forma is material. So if a fecffment 
| be pleaded by deed, and it is traverſed abſgue bc quod 
| feoffavit modo et forma, upon this collateral iſſue 1:45 ef 
forma are ſo eſſential as the jury cannot find a feoffinent 


without deed. Co. Lit. 28 1. 6. 
In debt by a ſervant againſt his maſter for his ſalary 


upon a retainer, it is a good plea, that he did not retain 


the ſervant in huſbandry, and he ſhall not be compelled 
to ſay non retinuit generally; ſor it may be, he retained 
him in other ſervice, and not in huſbandry ; but ncn re- 


dius, and others, that it was menſura derem modiarum. i tinuit mods et forma is a good plea; for this ſhall be re- 


In Wich, ſalina redd. 30 mittas ſalis. Domeſday, lit. | ferred to the declaration by theſe words mods et forma. 
Wirec Scire. But mitta or mitcha, was not only a fort of | Br. Labourert, pl. 46. cites 38 H. 6. 22. 


meaſure for ſalt and corn, but rather the place where 


Modo et forma do not put the day nor place in iſſue; 


caldrons were put to boil falt: Calderias quoque ad ſal but only the matter and ſubſtance of the plea. Reg. 
Flac. 188. cap. 5. 


conficicndum cum prapriis ſedibus, Ci. e. the place where 
they were put) quæ vulgo mitchæ vacantur. In the Mo- 
naſlic. it ſeems to be a meaſure, viz. Dedi cananicis red- 
ditus 20 folidorum, &fc. and in D:meſday, viz.. Reddebat 
vicecomet 2 mittas felis. Gale's Hiſt. Brit. fol. 767. 

MIT'TENDO MANUSCRIPTUM PEDIS FINIS, 
ls a writ judicial, directed to the "Treaſurer and Chamber- 
lains of the Exchequer, to ſearch and tranſmit the foot of 
a fine acknowledged before ju/lices in eyre, into the C:m- 
mon Pleas, fc. Reg. Original. fal. 14. | 


ferred from one court to another: Sometimes immediate- 
ly, as appcars by the ſtatute g; R. 2. cap. 15. As out of the 
King's Bench into the Exchequer, and ſometimes by a 


certicrari into the Chancery, ard from thence by a t. 


timus into another court, as you may ſee in 28 H. g. 
Dyer, #1. 29. and 29 H. 8. Dyer, fol. 32. This word 
tz alſo uſed for the precept that is kiredted to a 


Where a traverſe is with a made et forma, &c. that 
will put the manner, as well as the matter in iſſue, where 
the manner is material, as the time, the fact, and other 


circumſtances, when they are the effect of the iſſue. 
Rep. Plac. 189. cap. 5 | 


MODUS DECIMANDI, Is when either land, a fum 
of money, or yearly penſion is given to the parſon, fc. 
by compoſition or cuſtom, as ſatis faction for his tithes in 


; kind. See 2 Inſt. fl. 490. ard Trruxs. 
_ MITTIMLS, Is a writ by which records are trans- 


MOHAIR YARN. See Maxvracrtures, Silk. 
MOIETY, (Medietas, French moitie, coequa vel media 


' pars, ) Signifies the half of any thing. Lit. f. 125. See 


| 


gaoler, for 


JorxT-TExaxTs, and 15 Vin. Abr. 419. 
MOLASSES. See ME1.assts. 
MOLENDINUM, A mill. See Mir. 
MOLENDUM, Corn ſent to mill, a griſt. C::el!, 

edit. 1727. 


MOLITURA, 


MON 


MOLITURA, MULITURA, MULTI URA, Some- 


di ified a griſt, or ſack of corn brought to the mill 
— — ; *. qo more commonly taken for the 
toll or molture paid for grinding. Paroch. Antig. p. 120. 
Molitura /ihera, free grinding, or liberty of a mill, with- 
out paying toll, a privilege which the lord generally re- | 
ſerved to his own family Salva mibi & beredibus 
meis molitura libera familie noſtræ quieta in dicio malendi- 
18. Ibid. p. 236. This toll for grinding was ſometimes 
| called molta, Fr. moulte. Cowell, edit. 1727. 

MOLMAN, According to Spelman, ſignifies the ſer- 

ts of a & | 
""MOLMUTIA or MOLMUTIN LAWS. The 
laws of Dunwallo Molmutius, ſixteenth King of the Bri- 
tains, (who began his reign 444 years before Chriſt) were 
famous in the land, till William the Conqueror. Uſber”s 
Primord. 126. He was the firſt that publiſhed laws in 
Britumy, and theſe laws with thoſe of Queen Mercia, 
were turned into Latin by Gildas out of the Britiſh tongue. 
Cawell, edit. 1727. 


| 


MOLNEDA, MULNEDA, A mill-pool or pond. | 4 


Paroch. Antiq. 135. . 

MOLTA, The duty or toll paid to the lord by his vaſ- 
fals, to grind corn at his mill. Conceds ſancis Amands 
moltam ſuam & moltam ſimiliter omnium civium St. 
Amandi. Monaſtic. 2 tom p. 97. 

MONASTERIES. Patrons of abbies ſhall have the 
cuſtody of them during vacation, M. C. 9 H. 3. c. 33. 

Biſhops, abbots, c. exempt from attending at the 
turn, St. Marleb. 52 H. 3. c. 10. 

Succeeding abbots or prelates may have actions for the 
goods of their houſe taken away in their predeceſſor's 
time, or in time of vacation, St. Murleb. 52 H. 3. 

c. 28. | | 
None ſhall lodge, &c. in religious houſes againſt their 
conſent, St. Neil m. 1. 3 Ed. 1. c. 1. Art. Cleri, 9 Ed. 2. 

. % 33. 3 K c. 0 

No waſte ſhall be made in their lands during vacation, 
Stat. Weſtm. 1. 3 Ed. 1. c. 21. 

Nothing ſhall be ſent to their ſuperiors beyond ſea, St. 
de Apportis Religicſ. 31 Ed. 1. ſt. 1. c. 1, 2& 3. 4 Ed. 
' 2.6.6 „Az, 25H 8c. 25. . 
The ſmaller monafteries given to the King, 27 II. 8. 

e. 28. 

Religious perſons enabled to ſue and to be ſued, 31 
H.8.c.6. 33 HK. . 29. 

Monaſteries diſſolved and given to the Crown, 31 H. 8. 
c. 13. 

Abbey lands to continue diſcharged of tithes as before, 
31 H. 8. c. 13. ſect. 21. | 
| Monaſteries come to the King by attainder, revived, | 
32 H. 8. c. 20. ſet. 2. | 

An act not to prejudice the liberties of the Cinque | 
ports, 32 H. $. c. 20. /. 13. | — 

The knights of St. Jobn of Feruſalem ſuppreſſed, 
32 H. 8. c. 24. 

The 4 of penſions out of the abbey lands en- 
forced, 34 35 H. 8. c. 19. 
Rents to be reſerved on grants of abbey lands, 35 H. 


$.c. 14. 378 c. 20. 
to the King, 


—— —— — 


| 
| 
| 
| 


_—_— 


Colieges, chantrics and hoſpitals given 
37 H. 8. c. 4. 1 Ed. 6. c. 14. 

Commiſſioners to be appointed to inquire of lands given 
to ſuperſtitious uſes, 1 Hl. 6. c. 14. /. 10. 

Religious perſons may inherit to their anceſtors, 5 6 | 
EJ. 6. c. 13. | 

The penalty of premunire inflicted on the diſquieting 
any perſon on account of the poſſeſſion of abbey lands, 1 
& 2P.& M.c.8. ſed. 40. 

MONETAGIUM, Was a certain ſum of money paid 
every third year by the lord, that he ſhould not change 
the money which he had coined; for it was lawful for- 
merly for great men to coin money, (hut not of ſilver or 
gold) which was current in their territories. This was 
abrogated by Hen. 1. cap. 1. Monetagium commune quod 
caprebatur in civitatibus & comitatibus, quad nan fuit tem- 
fore Edtwardi Regis, hoc ne amade fiat amnino defends. 
Cowell, edit. 1727. | 


* 


| 


; 


| eſſayer, 2 II. 6. c. 12. 


M O N 


MONEY, (Moneta, pecunia,) Is that metal, be it 
gold or filver, that receives an authority by the Prince's 
impreſs to be current: for as wax is not a ſeal without 
print, io metal is not money without impreſſion. Co. on 
Litt. pag. 207. 

Such as be taken for falſe money not bailable, 3 Ed. 1. 


c. 15. 
— pak but of Britiſh coin, St. de Ma- 


netd, 20 Ed. 1. fl. 4. 9 Ed. 3. ft. 2. c. 4. 

Money ſhall be viewed at the ports, and ſhall not be 
concealed in bales, &c. Ibid. 

Defe&ive money ſhall be pierced, and ſent to the 
King's exchange, St. de Moneta parvd. 20 Ed. 1. fl. 8. 

The ſeveral forts of bad money, Artic. de Manets, 
20 Ed. 1. ff. 6. 

Importing bad money made capital, St. de Fa!ſi Mo- 
net4 27 Ed. 1. fl. 3. 17 Ed. 3. clared to be treaſon, 
25 Ed. 3. ſt. 5. c. 2. 5 

Money and plate ſhall not be exported, St. d- Fali a 
Manetd, 27 Ed. 1. 9 Ed. 3. ſt. 2. c. 1. 17 EA. z. 

H. 4. c. 16. 17 Ed. 4. c. 1. | 
Of the diviſion of the penny into halfpence and far- 
things, St. de Diviſ. Denar. Iucerti Temp. 

Falſe money ſhall not be imported, 9 Ed. 3. fl. 2. c. 2. 

Money not be melted into plate on pain of impri- 
ſonment, 9 Ed. 3. ſt. 2. c. 3. 17 R. 2. c. 1. 17 Ed. 4. 
e. 5. | 
Search ſhall be made for money and plate exported, 
and falſe money imported, 9 Ed. 3. /t. 2. c. 9, 10, F 11. 
17 Ed 2H. 4. | 

Counterſeiting money declared to be treaſon, 25 Ed. 


3. jt. 5. c. 2. 
| Nod: to hold a common exchange, 25 Ed. 3. ſt. 5. 
"I 
The money ſhall not be impaired, 25 Ed. 3. /t. 5. 
'Y \ ö 
Money ſhall be delivered at the mint by weiglit, 25 


El. 3. ſt. 5. c. 20. 

None ſhall be compelled to take foreign money, 27 
Ed. 3. ft. 2.c. 14. 2 

Merchants permitted to re-export their money, 27 
El. 3. ſt. 2.c. 14. Reſtrained, 4 H. 4. c. 15. 

The Scotch fourpence to paſs for threepence, 4) Ed. z. 
c. 2. for twopence, 14 R. 2. c. 12. | 

Upon exchanges by aliens, merchandiſe of the ſtaple 
to be bought, 14 K. 2. c. 2. 

Foreign money ſhall not be current, 1) R. 2. c. 1. 
2 H. 4.c.6. 13 H. 4. c. 6. | 

Gold and filver found on perſons going abroad, fer- 
feited, 2 FH. 4.c. 5. | | | 

The third part of the fil-er brought to the mint, ſha'l 
be coined in halfpence and farthings, 4 H. 4. c. 10. 

Shall not be ſent to Rome, &c. 9 H. 4. c. 8. 

Gally halfpence blanks, &c. prohibited, 11 H. 4. c.5. 
15 H. 4. c. 6. 2H.6.c.9. | | 

Ar prohibited foreign money made felony, 

H. 5. ſt. 1. 
a Waking, clipping and filing of money made treaſon, 
3H. 5./t-2.c.5 & 6. 

Juſtices of aſſiſe and of the peace to enquire of coun- 
terfeiting money, 3 H. 5. ſt. 2. c. 7. | 

One ounce of gold ſhall be brought to the mint for 


| every ſack of wool bought to be carried Weſtward. 8 
BH. 5. c. 2 


The mint to be at Calais, 9 H. fl. ſt. 1. c. 6. ſt. 2. 
8 

Gold current only by weight, 9 H. 5. ſt. r. c. 11. 

Any one ſhall have money coined at the Tower within 
eight days, and exchanges ſhall be appointed, 9 H. 5 
ſt. 2. c. 25 Se. 

The council may aſſign the coinage of money and ex- 
changes in what places they pleaſe, 1 H. 5. c. t. 

The duty of the maſter of the mint, and of the King's 

Great part of the price of ſtaple goods directed to be 
coined at the mint at Calais, 8 H. 6 c. 18. 11 H. 6. 
| 6.2%. 6. 2. 3 HK. 4 . 1 


Payment in ſilver not to be f 8 H 6. c. 24. 


Vor.. II. Ns. 106. 


| 


None to make exchange without licence, 3 H. 7. c. 6. 
5 P 


Repeal 


MON 
. 9 Mn * | 
Falſe tc Ireland prohibited, 17 Ed. 4. c. 1. 19 


MM 76% i 
The forging foreign money 


that is current, made 
Miſpriſion of treaſon, 14 H. c. 3. 
The penalty of refuſing good money, 19 Fl. 7. c. 5. 
Diminiſhed money ſhall net be current, 19 H. 7. c. 5 
Bullion, plate and money, not to be exported to /re- 
land, 19 H. 7. c. 8. 
mob er of ihe coinage, 14 & 15 H. 8. c. 12. 
Gold, filver or money not to be exchanged for more 
than the value, 5 & 6 Ed. 6. c. 19. ſed?. 2. 
Counterfeiting foreign coin current within the realm 
made treaſon, 1 AM. ſeſſ. 2. c. 2. or importing ſuch 
counterfeit coin, 1 & 2 P. & M. c. 11. | 
„ tan. El. c. 
. 18 C.. c. 1. 
""Wife of perſon attainted not to loſe dower, 5 E 
11. | . | 
It is miſpriſion of high treaſon to forge money which 
is not the coin of the realm, 14 El. c. 3. M7, 
Melting filver coin prohibited on penalty of double the 
value and disfranchiſement, 13 & 14 Car. 2. c. 31. 
ſhall be delivered at the Mint for gold and 
filver brought to be coined, without diſcount, 18 Car. 


2. C. . f 
Ons duty impoſed upon wine, brandy, Cc. im- 
ported, 18 Car. 2. c. A & | : 
The coinage duty to be accounted for by the receiver 
general of the cuſtums, 25 Cur. 2.c. 8. 
Gold and filver extracted by refining metals in Eng- 
land, ſhall be brought to the Mint, 1 W.& M. c. 30. 
Penalty of exchanging ſilver money for more than 
the value, 6 @ 7 V. 3. c. 17. f 
Penalty of buying or ſclling clippings, 6 & 7 V. 3. 
c. 17. 
8 for apprehending counterfeiters of the coin, 
Sc. 6& 7W. z. c. 17. f. 9. 
Pardon for diſcovering 


treaſon, 4 H. 7. C. 18. 


* 


Co 


offenders, 6 & 7 N. 3. c. 17. 
Fe dipped _ directed to be recoined, 7 & 8 
. z. c. 1. 7 & 8W.3.c. 30. fedt. 47. 


Guineas not to paſs at more than 26s. 7 & 8 N. z. 
c. 10. ſe#7. 18. Reduced to 227. 7 C8 V. 3. c. 19. 
ſeet. 12. | 

The encouragement for coining guineas ſuſpended, 7 
& 8 V. z. c. 13. Reſtored, 8W. 3. c. 1. 
Encouragement given to bring plate to the Mint, 7 & 
.8 FV. 3. c. 19. | 

Clipped money prohibited, 7 & 8 Pa c. 19. /. 11. 

8 N. z. c. 1. 


Guineas may be freely imported, 


The diſtin& courſe of coining gold and filver, 8 W. 3. 


© Hammered ftver to be current only by weight, 8 WV 


- Its. 

a Unlawfully making or having inſtruments of coining, 

high treaſon, 8 & g V. 3. c. 26. | 
Colouring falſe coin, high treaſon, 8 F 9 V. 3. c. 

26. ſet. 4. 

Coining tools and counterfeit money produced in evi- 
dence, to be cut to pieces in court, 8 F 9 V. 3. c. 26. 


Fading copper, counterſeiting gold or ſilver, or 
fraudulently buying or ſelling counterfeit gold or ſilver, 
or falſe or diminiſhed money, felony, 8 & 9. z. 
c. 26. ſet. 6. Proſecutions may be within ſix months, 
1 Ann. c. 9. 
Any perſon to whom ſuſpected may cut it, 9g C 10 
W. 3. c. 21. | 
The coining of halfpence ſuſpended, 9 & 10 N. z. 
ſe of the allowance out of the coinage duty, 4 
Ann. c. 22. 7 Am. c. | 
of the coinage duty ſupplied, 1 Ges. 1. c. 
43. fed. 2. 


An allowance of 1 5000 J. a year to the Mint, 9 Ges. 
1. c. 19. /.2. 12 Geo. 2. c. 5. 19 Ges. 2. c. 14. J 2. 
27 Geo. 2. c. 11. 


| Mere's Rep. fol. 67 


24. ſet. 3 & 4. 4 Gee. 2. c. 12. | 


M O N 


Altering ſilver money to reſemble gold, &c. high trea- 
ſon, 15 Geo. 2. c. 28. | 
Uttering falſe money twice within ten days, or havi 
more, a year's impritonment, 15 Ges. 2. c. 28. ſe. 3. 
Counterſeitting copper money, two years impriſon- 
ment, 15 Geo, 2. c. 28. ſe. 6. 
Treaſury may allow expences of profecuting coiners, 
Fe. 15 Geo. 2. c. 28. ſedi. 10. 
Offences in counterfeiting money, bringing falſe or 
counterfeit money into the realm, and all offences againſt 


15 Geo. 2. c. 28. excepted out of the general pardon, 20 
Geo. 2. c. 52. ſect. g, 10. 

Tteafury may defray expences of the Mints of Eng- 
land and Scotland out of toinage duties, 27 Geo. 2. c. 11. 

47. 2. 
ron, Seems to be a little ſea-veſſel which 
fiſher- men uſe. Anno 13 Eliz. cap. 11. When the 
word ends in monger, as ironmonger, woodmongcr, it ſig- 
nifies merchant, trom the Saxon manger, mercator. Co- 
well, edit. 1727. 

MONIERS, or MONE VERS, Menctarii, Are mini- 
ſters of the Mint, which make and coin the King's money. 
Reg. Orig. f. 262. and 1 Ed. 6. 15. It appears in ancient 
authors, that the Kings of England had Mints in ſeveral 
counties of this realm; and in the Traci in the Exche- 
quer, written by Oakham, we find, that whereas ſheriffs 
were uſually obliged to pay into the King's Exchequer the 
King's ſterling money, for ſuch debts as they were to an- 
ſwer ; they of Cumberiand and Northumberland were ad- 
mitted to pay in any fort of money, fo it were ſilver: And 
the reaſon is there given, becauſe theſe two ſhircs Mecne- 
 tarios de antiqua inſlitutione non babent ; quod abbas & mo- 
nachi predifti babeant unum monetarium & unum cuneum 
apud Rading ad monetam ibidem, tam ad obolos & fterlinges 

ad ſterlingos prout moris eft fabricand. & faciend. 
— Scacc. de Anno 20 Ed. 3. inter Record. de 
Trin. Rot. Of later days the title of meniers hath been 
given to bankers, that is, ſuch as make it their trade to 
deal in monies upon returns. Cowell, edit. 1727. 

MONK, from the Greek ne, ſolus, becauſe the firſt 
monks lived alone in the wilderneſs, and not in cities. In 
Latin they were called unales, for the fame reaſon affir - 
med. They were divided into three ranks : Cencbiia- 
rum, i. e. a ſociety living in common under the govern- 
ment of a ſingle perſon: Theſe were under certain rules, 
and were afterwards called regulars. Anachorcte, or ere- 
mit, were thoſe who lived in the wilderneſs upon ſtale 
bread and water. St. Jereme tells us that of thoſe, 
Paulus fuit autor, Antonius illuſtrator, Fehannes Baptiſta 
princeps : But Scaliger was of opinion, that Paul was the 
firſt. Sarabaitæ were monks who lived under no rule, 
but wandered in the world. Cowell, edit. 1726. In- 
fants ſhall not be received by the fryers before they have 
| a__—_ their 14th year, — 2 aſſent of their parents, 

4. . 17. 
5 MONES CLOTHES, A certain kind of coarſe cloth, 
mentioned 20 H. 6. cap. 20. 

MONOPOLY, (trom the Greek yg, ſolus, and www 
vendo, ) Signifies a ſelling alone, and ſo is a privilege of the 
King (as ſome interpret it) by his grant, commiſſion or 
otherwiſe, to any perſon or perſons, of or for the ſole buy- 
ing, ſelling, making, working or uſing any thing, where- 
by any perſon or perſons are reſtrained of any freedom or 
kberty that they had before, declared againſt law, by 21 
Fac. cap. 3. except in ſome particular caſes, concerning 
which ſee 3 Inſt. fol. 181. All monopolics againſt Magna 
Charta, c. Co. 2 par. Inſt cap. 29. So then all in- 
cloſing is a monopoly, which is poſitively contradicted in 

7 Darcy and Allen's caſe, becauſe any 
grant made by the King pro bono publico is not a monopoly. 
See Grotius de Jure Belli & Pacis 233. Cowell, edit. 


1727. | 
monopoly is deſcribed by my Lord Coke to be an 


; 


ä 


— 


A 


inſtitution or allowance by the King, by his grant, com- 
miſſion or otherwiſe, to any perſon or perſons, bodies po- 
litick or corporate, of or for the ſole buying, ſelling, 
making, working or uſing of any thing, whereby any 


Counterfeiting broad pieces, high treaſon, 6 Geo. 2. 
c. 26. 


perſon 


| 
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perſon or perſons, bodies tick or corporate, are ſought 
to be reſtrained of any — or liberty they had be · 
fore, or hindred in their lawful trade. 3 /ft. 181. 
” therefore all grants of this kind, — any 
known trade, are made void by the Common law ; as 
being againſt the freedom of trade, and diſcouraging of 
labour and induſtry, and reſtraining perſons from getting 
an honeſt livelihood by a lawful employment, and put- 
ting of it in the power of particular perſons to ſet 
what prices they pleaſe on a commodity ; all which 
are manifeſt inconveniencies to the publick. 1 Hawk. P. 
C. 231. Townſend's Collection of Proceedings in Parliament 
n 
ing s t to 1c corporation ot t | 
— 42 of — is void, whether ſuch 
merchandize be prohibited by ſtatute or not. 2 Rel. 
Abr. 214. 3 Inſt. 182. 2 Inſt. 61. | 

Hence allo it ſeems, that png, op wang boat 
poweri icular perſons to t to and f uch a 
place is wad, ſo far as it gives ſuch perſons an excluſive 
right of trading, and debarring all others ; and it ſeems 
now agreed, that nothing can exclude a ſubject from 
trade, but an a& of parliament. Raym. 489. 2 Chan. 
Ca. 16s. 1 Vern. 127. Sands ver. Faſt. India Com- 

Shim. 165, 226, 234. 3 Med. 126. 

Alſo it hath been adjudged, that the King's grant of 
the ſole making, importing and ſelling of playing cards 
is void; notwithſtanding the pretence, that the playing 
with them is a matter merely of pleaſure and recrea- 
tion, and often much abuſed ; and therefore proper to be 
reſtrained ; for ſince playing with them is in itſelf lawful 
and incocent, and the making of them an honeſt and la- 
borious trade, there is no more reaſon why any ſubject 
ſhould be hindred from getting his livelihood by this than 
any other employment. 11 Co. $4. Maar 671. Ney 
173. 2 Inſt. 47. | 5 

And for the like reaſon alſo it hath been reſolved, that 
the grant of the ſole ingroſſing of wills and inventories 
in a ſpiritual court, or of the fole making of bills, pleas 
and writs in a court of law to any particular perſon, is 
void. 2 Rol. Abr. 214. 1 Jon. 231. 3 Med. 75. 

But it ſeemeth clear, that the King may, for a reaſo- 
nable time, make a good grant to any one of the ſole uſe 
of any art invented, or firſt brought into the realm by 
the grantee. Ny 182. 1 Hawk. P. C. 2310, 

Alſo it ſeems to be the better opinion, that the King 
may grant to particular perſons the ſole uſe of ſome par- 
ticular employments ; (as of printing the holy ſcriptures 
and law books, Sc.) whereof an unreſtrained liberty 
might be of dangerous conſequence to the publick. 1 
Med. 256. 3 Keb. 792. 3 Med. 75. 

By the ſtat. 21 Fac. 1. cap. 3. it is declared and en- 
ated, 4 That all monopolies, and all commiſſions, 
grants, licences, charters and letters patents to any perſon 
or perſons, bodies politick or corporate whatſoever, of 
or for the {ole buying, ſelling, making, working or 
uſing any thing within this realm or Wales, or of any 
other monopolies, and all proclamations, inhibitions, re- 
{traints, warrants of aſſiſtance, and all other matters 
whatſoever, any way tending to the inſtituting, ſtrength- 
ening, furthering or countenancing of the ſame, or any of 
them, are altogether contrary to the laws of this realm, 


and fo are and ſhall be utterly void, and of none effect, 


and in no wiſe to be put in ure and execution. 
Sec. 2. That all perſons, bodies politick and cor- 
rate whatſoever, ſhall be diſabled and uncapable to 


| ns ute, exerciſe or put in ure any monopoly, or any | 


ſuch commiſſion, grant or licence, &c. or other thing 


tending as aforeſaid, or any liberty, power or faculty, 


282 or pretended to be grounded upon them, or any 
them. | 

And it is further declared and ted, ſecl. 3. „ That 
all moncpolies, and all fuch commiſſions, grants and 
licences, Sc. and all other things tending as afore- 
faid, and the force and validity of them ought io be and 
ſhall be examined, heard tried and determined by and ac- 


M O N 
, cording to the Common laws of this realm, and not 
; otherwiſe. a 

And it is further enacted, ſe. 4. * That if ary per- 
ſon ſhall be hindered, grieved, diſturbed or di quieted, or 
his goods or chattels any way ſeiſed, attached, diſtrain- 
ed, taken, carried away or detained by occaſion or pre- 
text of any monopoly, or of any ſuch commiſſion, grant 
or licence, c. or other matter or thing, tending as afore- 
faid, and will ſue to be relieved in any of the premiſſes, 
he ſhall have his remedy for the ſame at the Common 
law, by action grounded on the faid ſtatute, to be heard 
and determined in the King's Bench, Common Pleas or 
Exchequer, againſt the party by whom he ſhall be ſo 
hindred or grieved, &c. or by whom his goods ſhall be 
ſo ſeiſed or attached, &c. wherein every ſuch perſon 
which ſhall be fo hindred or grieved, &c. or whoſe 
goods ſhall be fo ſeized or attached, Ec. ſhall recover 
three times ſo much as the damages which he ſuſtained 
by means of ſuch hindrance, &c. and double coſts; and 
in ſuch ſuits, or for the ſtaying or delaying thereof, no 
eſſoin, protection, wager of law, aid, prayer, privilege, 
injunction or order of reſtraint ſhall be in any wiſe 
prayed, granted, admitted cr allowed, nor any more 
than one imparlance ; and if any perſon ſhall, after no- 
tice that the action depending is grounded upon the ſaid 
ſtatute, cauſe or procure any action at the Common law 
grounded thereon to be ſtayed or delayed before judgment, 
by colour or means of any order, warrant, power or au- 
thority, fave only of the court wherein ſuch action 
ſhall be depending ; or after judgment ſhall cauſe or 
procure the execution to be ſtayed or delayed by colour 
or means of any order, warrant, power or authority, 
ſave only by writ of ertor or attaint, that then the ſaid 

or perſons fo offending ſhall incur a premunire. 
It is faid, that the firſt branch of this laſt clauſe, re- 
lating to the delay of cauſes of this kind before judg- 
ment, not only extendeth to the Privy Council, Chan- 
cery, Exchequer-chamber, and the like, but alſo to thoſe 
who ſhall procure any warrant from the King for ſuch 
purpoſe ; and it is ſaid, that the latter branch, relating 
to the delaying of execution after judgment, extendeih 
even to the judges of the court where the cauſe is de- 
pending. 3 Inf. 183. 
But it is provided, feet. 6. That no declaration in 
the ſtatute mentioned, ſhall extend to any letters patents, 
and grants of privilege for the term of fourteen years or 
under, of the ſole working or making of any manner 
of new manufactures within this realm, to the true and 
firſt inventor and inventors of ſuch manufactures, which 
others, at the time of making ſuch letters patents and 
grants, ſhall not uſe ; fo as allo they be not contrary to 

the law, nor miſchievous to the ſtate, by raiſing prices cf 
commodities at home, or hurt of trade, or generally in- 
convenient ; the ſaid fourteen years to be accounted from 
the date of the firſt letters patents, or grant of ſuch pri- 
vilege, but that the fame ſhall be of ſuch force, as they 
ſhould be if the faid act had never been made, and of 
none other. 

It hath been reſolved, that no new invention concer- 
ning the working of any manufacture, is within the 
meaning of this exception, unleſs it be ſubſtantially 
new, and not barely, an additicnal improvement of an 
old one. 3 Inft. 184. | | 

Alſo it hath been holden, that a new invention to 
do as much work in a day by an engine, as formerl 
uſed to employ many hands, is not within the ſaid ex- 
ception ; becaule it is inconvenient to turn fo many la- 
bouring men to idleneſs. 3 It. 184. | 

Alſo it ſeems clear, that no old manufacture in uſe be- 
fore, can be prohibited in any grant of the ſole uſe of 
any ſuch new invention. 3 Inft. 184. | 

J. is further provided, ſe. 7. Phat nothing in the 
ſaid act contained ſhall extend to any grant or privilege, 
power or authority whatſoever, before the ſaid act made, 
| granted, allowed or confirmed by any act of parliament, 

ſo long as the ſame ſhall continue in force. 
Provided alſo, ſc. 9. That nothing in the ſaid act 
contained ſhall be in any wiſe prejudicial to any city, 
| borough 
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-orocgh or town corporate within this realm, concerning 
any grants, charters, or letters patents to them made, or 


concerning any cuſtom uſed by or within them, or unto 
any corporations, companies, or fellowſhips of any art, 


trade, occupation or myſtery, or to any companies or 


ſccieties of merchants within this realm, ereQed for the 
maintenance, enlargement or ordering of any trade or 
merchandiſe, but that the ſame chariers, cuſtoms, cor- 
porations, Qc. and their liberties and immunites ſhall be 
of ſuch force and effect, as they were before the making 
of the ſaid act, and of none other; any thing before in 
the ſaid act contained to the contrary in any wiſe not- 
withſtanding. ” 

And it is further provided, /c#. 10. * That nothing 
in the ſaid act contained ſhall extend to any letters patents, 
or grants of privilege concerning printing, nor to any 
commiſſion, grants, or letters patents concerning the 
digging, making or compounding of falt-petre or gun- 
powder, or the caſting or making of ordnance, or ſhot 
for ordnance ; nor to any grant or letters patents of any 
office, erected before the making of the ſaid ſtatute, and 
then in being and put in execution, other than ſuch 
offices as had been decried by proclamation; but that 
all ſuch grants, c. ſhall be of the like force and effect, 
and no other, as if the faid a& had never been made. 

But it is enacted by 16 Car. 1. cap. 21. That it 
ſhall be lawful for all perſons, as well ſtrangers as natural- 
born ſubjects, to import any quantities of gunpowder 
whatſoever, paying ſuch cuſtoms and duties for the ſame 
as by parliament ſhall be limited ; and that it ſhall be 
jawful for all his * ſubjects of this his realm of 
England, to make — fell any quantites of gunpowder at 
his pleafure, and alſo to bring into this kingdom any 


zuantities of ſalt-petre, brimſtone or any other materials | 


the making of gunpowder ; and that if any perſon 
ſhall put in execution any letters patents, proclamations, 
edi, act, order, warrant, reſtraint, or other inhibition 


whatfoever, whereby the importation of gunpowder, ſalt- | 


petre, brimſtone, or other the materials afore mentioned, 
ſhall be any ways prohibited or reſtrained, he ſhall incur 
a premunire. „ 

And it is further provided by the ſaid ſtatute of 
21 Fac. 1. cap. 3. fell. 11, 12. © That nothing in the 
ſaid act contained, ſhall extend to any commiſſion or 
grant concerning the digging, compounding or making 
of allum, or allum mines, c. nor concerning the licen- 
ſing of the keeping of any tavern or ſelling of wines, to 
be ſpent in the manſion- houſe, or other place in the te- 
nure or occupation of the party ſelling the ſame; and a 
further proviſien is made in the latter part of the ſtatute, 
for ſome particular grants to particular corporaticns and 
perſons, as Newcaſtle upon Tyne, &c. | 

But it is ſaid, that the ſaid clauſe relating to allum 
was needleſs ; becauſe all ſuch mines belong of courſe to 
the perſons in whoſe grounds they are, and therefore no 
privilege concerning them can be granted but in the 


King's own ground. 3 Inſt. 185. 


void, 2 W. M. ft. 2. c. 9. ſed. 12. 

MONSTER, (Monſirum, ) A monſter born within law- 
ful matrimony, that hath not human ſhape, cannot pur- 
chaſe, much leſs detain any thing; but if he have human 
ſhape, he may be heir, though he may have ſome defor- 
mity in any part of his body. Co. Lit. 7. Cowell, edit. 1727. 

A monſter ſhewn for money is a miſdemeanor. 2 Chan. 
Ca. 110. Trin. 34. Car. 2. Harring v. Walrand. It was 
a child that had four legs and four arms and two heads 
and but one belly, where the two bodies were conjoined ; 
the child died and was embalmed to be kept for ſhew, 
but was ordered by Lord Chancellor to be buricd in a 
week. hid. 

MONSTRANS DE DROlI T, Is as much as to far, the 
ſhewing of right ; in a legal ſenſe it denotes a writ iſſuing 
out of Chancery, for the ſubje& to be reſtored to lands and 
tenements, which he ſhews to be his right, though by 
office found to be in the poſſeſſion of another lately dead; 
by which office the King is intitled to a chattel, free- 
hold or inheritance in the ſaid lands. And this monſtrans 


Charters for the ſole making of brandy, tf mls. 


— ————_— 


_ CI" 


| 


— 


MORA-MUSSA, A watry or boggy moor; for ſuch 


; 
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de droit is given by the ſtatutes 34 Ed. 3. cab. 1.4. and 
36 Fd. 3. 13. See Staundf. Prerog. * 1 ** > Dog 
tit. Petition, and Co. 4 Rep. fol. 44. Caſe of the War- 
dens and Commonalty of Sadlers. See TRAVTRSk. 
MONS'TRANS DE FAITS OU RECORDS, Sher. 
ing of deeds or records is thus; Upon an action of debt 


\ brought upon an obligation, after the plaintiff hath decla- 
| red, he ought to ſhew his obligation; and ſo it is of re- 


cords. And the difference between mon/trans de fait and 
oyer de faits, is this; he that pleads the deed or record, 
or d s upon it, ought to ſhew the ſame; and the 
others againſt whom ſuch deed or recerd is pleaded, may 
demand oyer of the ſame. Cowell, edit. 1727. 
MONSTRAVERUNT, Is a writ that lies for the te- 
nants in ancient demeſne, being diſtrained for the payment 
of any toll or impoſition, contrary to their liberty which 
_—_— or ſhould enjoy. See ANCIENT DEMESNE. 
' MONSTRUM, Is ſometimes taken for the box in 
which relicks are kept. [tem unum monſtrum cum ofſibus 
St. Petri, Ec. Monaſt. 3 tom. pag. 173. Monſerum is alſo 
taken for what we call corruptly muffering ſoldiers. 
Cowell, edit. 1727. 
— MONTH, ( Aenſir, in Saxon menath,) Is a ſpace of 
time, containing by the week 28 days, by the calendar 
ſometimes 30, ſometimes 31. See Co. ib. 6. ful. 61. 
1 MONTH. 4 | | 
| FE, A duty of twopenies Scc/s upon bee 
there, 6 Geo. 1.c. 7. 7 Geo. 2, 4 | 8 
MONUMENT, An heir may bring an action againſt 
one who injures the monument, c. ot his anceſtor : And 
the coffin and ſhroud of a deceaſed perſon belong to the 
executors or adminiſtraters; but the dead body belongeth 
to none. 3 Iuſt. 202, 203. | 
MOORS. The lord's bailiffs in the Il: of Man, who 
ſummon the courts for the ſeveral ſbeadings, are called 
moors, and every moor has the like office with our bailiff 
of the hundred. See King's Deſcription ef the Ile of Man. 
MOOT, ( Meta, curia, placitum, corventus, from the 
Saxon gemote, conventus, which may be deduced from the 
Saxon motian, plucitare) Is a term well underſtood in the 
inns of court, to be that exerciſe or arguing of caſes, 
which young ſtudents perform at appointed times, the 
better to enable them for practice and the defence of 
clients cauſes. The place where mcot-caſes were argued, 
was anciently called a maat-hall. In the inns of courts 
there is a bazliff or ſurveyor of the mozts yearly choſen by 
the bench, to appoint the moct-men for the inns of Chan- 
cery, and to keep account of performance of exerciſes 
both there, and in the houie. See Orig. Fud:ciales, fol. 
212. | 
MOOTA CANUM, A pack of dogs. Cowell, edit. 


727. 
MOOTMEN, Are thoſe that argue readers caſes (cal- 
led alſo 2 in the houſes of Chancery, — in 
term- time, in vacations. C:kes Rep. 3 far. i 
Praæmio. g nals " * 
MORA, A mcor, or more barren unprofitable ground 
than marſh. 1 Jn/f. fal. 5. a. "Tis derived bom the 
Saxon mor, i. e. mont. It ſignifies alſo marſdland. Sce 
Monosus. Uſque ad moram, i. e. Muccoſam & bumi- 
dam planitiem. Monaſt. 2 tom. pag. 50, 52. 
MORA, A heath. Item de pannagio, berbagio, Ec. 

& de omnivus exitibus boſcorum, morarum, &c. Fleta, 
lib. 2. cap. 71. | | 


in Lancaſbire they call meſſes to this time. Moreſſu is 2 
uſed in the fame fence. n. Ang. 3 part. 70 oe no 
MORATUR, or DEMORA'TURIN LEGE, Signi- 
fies as much as be demurs; becauſe the party goes not for- 
ward in pleading, but reſts or abides upon the judgment 
of the court in this point, who deliberate, and take time 
to argue and adviſe thereupon. Whenſoever the counſel 
learned of the party is of opinion, that the count or plea 
of the adverſe party is inſufficient in law, then he demurs 
or abides in law, and refers the ſame to the judgment of 
the court. Coke on Littleton, fol. 7 1. b. See Drmvrres. 
MORETUM, Was a ſort of brown cloth, mentioned 


by Matt. Pariſ. ann? 1258. with which they made caps. 
MORGANGINA, 
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MORGANGINA, (from the Saxon mergen, the morn- 


ing, and gifan, to give,) The gift on the wedding-day. 
$i ſponſa virum ſuum ſupervixerit, dotem & maritationem 
ſuum, cartarum inſtrumentis, vel teſtium exbibitionibus ei 
traditam, perpetualiter babeat & morganginam ſuam. LL. 
Hen. 1. cap. 70. i. e. her dower. In ſome "tis writ 
— In Leg. Canuti apud Brompton, tis writ mar- 
gagifa, cap. 99. In Leg. H. 1. cap. 11 & 70. dis mor- 
gangiva. It ſignifies literally donum matutinale ; and it is 
what we now call dowry money, or that gift the huſband 
preſents to his wife on the wedding-day, from the Saxon 

en, aurora, and givan, dare; and was uſually the 
fourth part of his perional eſtate ; not here, but amongſt 
the Lombards. Du Cange. Cowell, edit. 1727. 

MORIAM, Is all one in ſignification with the French 
morion, i. e. caſſis, a head- piece, and that ſeems to be de- 
rived from the Italian morione. Stat. 4 & 5 P. & M. 

2. now called a pot. 

MORINA, Murrain; an inſcctious diſtemper in cattle. 
Morina alſo ſignifies the wool of fick ſheep, and thoſe 
dead with the murrain. Fleta, lib. 2. c. 79. par. 6. 

MORLING, or MOR TLING, Is that wool taken 
from the ſkin of a dead ſheep, either dying of the rot, or 
killed. 4 Ed. 4. 2 & 3. 27 H. 6. 2. This is written 
morkin, 3 fac. 18. morling or ſborling, 3 Ed. 4. 1. and 14 
Car. 2. 18. See SHORLING. 

MOROSUS. See Mora. In viis & ſemitis per vallem 
quandam moroſam & aquo/am. Monat. 1 tom. pag. 648. 

MORSELLUM TERRE, A ſmall parcel or bit of 
land. Et unum moriellum terre juxta borreum ſuum. 
Charta 11 H. 3. par. fol. m. 3 

MORSELLUS TERRE, A ſmall parcel of land. 
Matt. Furiſ. pag. 438. and Mon. Angl. 2 tom. pag. 82. 

MORTARIUM, A light or paper ſet in churches, 
to burn poſſibly over the graves or ſhrines of the dead. 
Cowell, edit. 1727. 

MORT D*'ANCESTOR. See AssisE or MoRT 
D* ANCESTOR. | 

MORTGAGE, {( Mortgagium, vel mortuum vadium,) 
Is compounded of two French words, viz. mort, i. e. mors, 
and gage, i. e. pignus, and ſignifies a pawn of land or tene- 
ment, or any thing immoveable, laid or bound for mone 
borrowed, to be the creditor's for ever, if the money be 
not paid at the day agreed upon ; and the creditor holding 
land and tenement upon this bargain, is called tenant 
in mortgage. Of this we read in the Grand Cuft 


ad in umary 
of Normandy, cap. 113. which fee. Glanvill likewiſe, | 


b. 10. cap. 6. defineth it thus; Mortuum vadium dicitur 
illud, cujus fruftus vel redditus interim percepti in nulla je 
acquietant. So that it is called a dead gage, becauſe 
whatſoever profit it yieldeth, yet it redeemeth not itſelf 
by yielding ſuch f. ofit, except the whole ſum borrowed 
be paid at the day. See Skene de verb. ſignif. verbo 
Mortgage. He that pledgeth this pawn.or gage, is called 
the mortgagor, and he that taketh it the mortgagee. Weſt. 
Symbol. part. 2. tit. Fines, ſef. 145. This, if it contain 
exceſſive uſury, is forbidden by 37 H. 8. cap. 9g. But 
*tis called mortgage, becauſe, if the money is not paid at 
the day, the land moritur to the debtor, and is forfeited 
to the creditor. Cowell, edit. 1727. 


1. Of the original and ſeveral kinds of mortgages. 


2. What ſball be deemed a mortgage, or an eſtate re- 
deemable; and of the diſtindt intereſts of LI and 


mortgagee. 


3. Of the equity of redemption and forecloſure; and o 
the manner of redeeming and — 4 4 


1. Of the criginal and ſeveral kinds of mortgages. 


The notion of mortgaging and redemption ſeems to be 
of Jewiſh extraction, and from them derived to the 
Greeks and Romans ; the plan of the Moſaick law con- 
ſtitutes a juſt and equal agrarian, that the lands may 
continue in the ſame tribes and families, and the people 
might not be diverted by any exotick acts and inventions 


from the exerciſe of agriculture, in which innocent em- 
Vor. II. No. 106. 
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plo they were to be conti educated; ant 
there _ whoever were compelled _—_ to ſell, could 
transfer no eſtate in the lands, farther than to the next 
general jubilee, which returned once in 50 years; wicre- 
tore they computed till the jubilee, that according to the 
diſtance from thence, ſuch was the intereſt that could be 
transferred to the buyer; but the vendor had power at 
any time to redeem, paying the value of the lands to the 
jubilee ; but tho? he did not redeem it at the year of ju- 
bilee, yet the lands came back again free to the vendor 
and his heirs. Cumeus 11, 12. 


But our notion of mortgaging and redemption ſeems to 
have come more immediately from the Civil law, and 


therefore it will be neceſſary herein to conſider the di- 
ſtinctions in that law between pledges and things hypo- 
thecated. Tuſtin. 592. 
The pignus or pledge was, when any thing was obliged 
for money lent, and the poſſeſſion d to the creditor. 
The hypotheca was, when the thing was obliged for 
money lent, and the poſſeſſion remained with the debtor. 
Now in cafe of goods pignorated, the creditor was obliged 
to the ſame diligence in keeping them, as he uſed about 
his own; fo that if the goods were loſt by the negligence 
of the creditor, an action lay as for a depoſit ; for the 
property being transferred to the creditor for a particular 
purpoſe, he was to kecp them as his on. SeeBanmexrt. 
If the debtor did not redeem the thing pledged, the 
creditor was to forecloſe the redemption of the debtor, 
and if the money was not paid, the creditor had his 447i 
pignoritia, or bypetbecaria, which, when he had puriued, 
and obtained ſentence thereon, he might ſell as his own 
property; but there was this difference between the aclio 
pignoritia and bypothecaria ; that the actis pignaritia was 
only againſt the perſon of the debtor to forecloſe him, be- 
cauſe the pignus was already in the poſſeſſion of the credi- 
tor; but the adfi2 bypothecaria was tam in rem, quam in 
Per ſanam, and was given ad pignus proſequendum contra 
quemcunque poſſeſſorem; becauſe herein the creditor had not 
the poſſeſſion of the pledge, but it remained to the debtor ; 
and till ſentence was obtained in theſe actions, te cre- 
| ditor could not obtain the property of the pledge ; and if 
the money was paid before ſentence, the pledge was ſub- 
| jeQto redemption; and where the ſame thing was pledged 


do ſeveral, thoſe were ſaid to be potiares in pignore, to 


; whom the things were firſt hypothecated. Digeſt. lib. 
20. tit. 6. Carvin. 269, 270, 271. | | 
If the money was tendered or paid to the creditor, the 
contract of pignoration was diſſolved, and the debtor 
might have the pledge back, as a thing lent ; fo that 
ſeems to have introduced the notion among us of the 
debtor's right to redemption, and with them the uſucap- 
tion, or the right of preſcription, did not extinguiſh the 
pledge, unleſs a ſtranger had held it for thirty years, or 
2 Tad! Kell it for 40 years. Digeſt. lib. 20. 
tit. 6. | 
In the feudal law 2 rule was, Feudalia, invite domino, 
aut agnatis, non recte ſubjiciuntur thece, quamvis bs 
' tus poſſe ef receptum oft ; and eh of thi _— 
becauſe the feud was filled with a tenant from the lord's 
original bounty, on whom he depended for his perſonal 
ſervice in war and peace ; and therefore the feudary could 
not obtrude a tenant on him without his leave, who might 
| be leſs capable of thoſe ſervices ; and therefore as the te- 
| nant could not originally alien without licence, ſo he could 
not mortgage. Corven. 268. 
But = a licence of alienation was given about the 
time of Hen. 3. and it became a maxim in law, that the 
purity of a fee · ſimple imported a power of diſpoſing it 
as the owner pleaſed ; there were two ways of mortgag- 
ing lands introduced, which Littieten diſtinguiſhes by the 
names of vadium vi vum and vadium mortuum. 9 H. 3. 
32. 18 Ed. 1. | 
The vadium vivum is, where a man borrows 100 J. of 
| another, and makes an effate of lands to him, till he 
hath received the faid ſum of the iſſues and profits of the 
lands ; and it is called vadium vivum, becauſe neither the 
money nor the land dieth ; for the lands are conſtantly 
paying off the money, and the lands are not left as a dead 
* caſe the money be not paid. This ſeems to 
5 — 


* 
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be the ancient way of pledging lands ; for they beld, that | 


lands could not be hypothecated ; and therefore they uſed 
to ſubje& the uſufrudus, which continued originally du- 
ring the life of the feudary ; and when there was a free 
liberty given of alienation, then the feudary could pledge 
the u 7 of the land at pleaſure; but becauſe by this 
way of pledging the lender received his money by de- 
grees, and in ſmall parcels, which was very troubleſome . 
and thoſe that lend money to uſury, are generally willing 
to reccive the whole in a groſs ſum ; therefore this way 
of pledging is now out of ule. Co. Lit. 205. See Madd. 
Formul. 136. | _ 
The vadium mortuum is ſo called by Littleton, becauſe 
it is doubtful, whether the feoffor will pay the money at 
the day limited or not; and if he do not pay, then the 
land, which is but in pledge upon condition, tor the pay- 


ment of the money, is taken from him for ever, and fo | 


dead to him; and if he do pay it, then the pledge is dead 
to the tenant of the land. Lit. ſc. 332. Co. Lit. 205. 

Of theſe mortgages there are again two ſorts; 1ſt, of 
the freehold and inheritance ; and 2dly, of terms for 
years. Maddox 318, 319- | 

iſt. Of the freehold and inheritance, and here the an- 
cient way was to make a charter of fcoffment, on con- 
dition, that if the feoffor or his heirs paid the ſum to the 
feoffee or his heirs, he ſhould re-enter and re- poſſeſs; and 
ſome times the condition was contained in the charter of 
tcoffment, and ſometimes it was defeazanced by another 
charter, as may be ſeen in the old forms. Maddox 318, 
” For as a man annex a condition to his feoff- 
ment, for cujus eſt dare, ejus eft diſponere, ſo he might 
annex a condition by another deed, bearing date, and 
executed at the ſame time; for being executed at the 
ſame time, it is really but one and the ſame diſpoſition, 
que incontinenti fiunt ineſſe videntur; but a defeazance or 
condition annexed after the feoffment executed comes too 


late; becauſe the livery coram paribus atteſting the infeu- 


dation, in which there is no condition, the tenant muſt 


hold the lard according to the tenure of the inveſtiture ; | 


but rents, annuities or warranties that are things execu- 
tory, may be defeated by defeaſances made at the time of 
their creation, or time after ; becauſe there is not 
any neceſſity of the notoriety of livery to make an inveſtt- 
ture ; and therefore being created by deed only, they may 
be defeated or deſtroyed by deed alone. Co. Lit. 226, 
227. 

Theſe ſorts of conveyances were ſubject to theſe incon- 
veniencies ; that if the money were not paid at the day, 
fo that the eſtate became abſolute, the eſtate was thence- 
forth ſubject to the dower of the feoffee, and all other 
his real charges and incumbrances ; for though if the 
feoffor performed the condition, then he might re-enter, 
and re-poſſeſs himſelf in his former eſtate, and conſe- 
quently was in above all the charges and incumbrances of 
the feoffee; yet if he did not literally perform the condi- 
tion by payment of the money at the day, then the 
eſtate was legally ſubject to the charges and incumbrances 
of the feoffee, though the money were afterwards paid, 
and the eſtate reconveyed to the feoffee. Co. Lit. 221, 
222, 

But the courts of equity, as they grew in power, have 
fet this matter right, and have maintained the right of 
redemption, not only againſt tenant in dower, and the 
perſons who come in under the feoffee, but even againſt 
the tenant by the curteſy, and lord by eſcheat, that 
are in the peſt; becauſe the payment of the money 
doth, in the conſideration of equity, put the feoffor in 
ftatu quo, ſince the lands were originally only a pledge 
for the money lent. Hard. 465. 

As to mortgages by way of creating terms, this was 
formerly by way of demiſe and re-demiſe. As for ex- 
ample; A. borrowed money of B. thereupon A. would 
demiſe the lands to B. for a term of 500, c. years 
abſolutely, with common covenants againſt incum- 
brances, and for farther aſſurance, and then B. would 
the day after re-demiſe to A. for 499 years, with con- 
dition, to be void on non-payment of the money at the 
day to come; this manner of mortgaging came in af- 
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ter the 21 H. 8. for falſifying recoveries, when there 
was a fixed intereſt ſettled in terms for years; and was 
eſteemed deſt for the mortgagor, to avoid all manner 
of pretenſion from the incumbrances and dower of the 
feoffee in mortgage; and was reputed belt for the 
mortgagee, to avoid the wardfhip and terdal duties of 
the tenure, and was only inconvenient in this; that if 
the ſecond deed were loſt, there appeared to be an ab- 

| ſolute term in the mortgagee. 3 Bac. Abr. 633. 

And this is now the common method, vz. by a de- 
miſe of the land for a term, under a condition to be void 
on the payment of the mortgage money and intereſt ; 
and a covenant is inſerted at the end of ſuch deeds, that 
till the default ſhall be made in the payment of the 
money, that the mortgagor ſhall receive the rents, iſſues 
and profits without account. 3 Bac. Abr. 633. 

This has been ruled to create a tenancy at will to the 
mortgagor ; but if the mortgagor dies, the tenancy at 
will is determined till there is a receipt of intereſt trom 
the heir, which ſeems to make him alio tenant at wilt 

to the mortgagee. Raym. 147. 

But now the laſt and beſt improvement of mort- 
gages ſeems to be, that in the mortgage deed of a term 
for years, or in the aſſignment thereof, the mortgagor 
ſhould covenant for himſelf and his heirs, that if default 
be made in the payment of the money at the day, that 
then he and his heirs will, at the coſls of the mortgagee 
and his heirs, convey the freehold and inheritance of the 

' mortgaged lands to the mortgagee and his heirs, or to 
ſuch perſon or perſons (to prevent merger of the term) 
as he or they ſhall direct and appoint ; tor the reverſion, 
after a term of 50 or 100 years, being littic worth, and 
yet the mortgagee for want thereof continuing but a ter- 
mor, and ſubject to forfeiture, Ec. and not capable of 

the privileges of a frecholder; therefore where the mortga- 

gor cannot redeem the land, *tis but reaſonable the mort- 
gagee ſhould have the whole intereſt and inheritance of 
it, to diſpoſe of as abſolute owner. 3 Bac. Abr. 633. 


2. What ſball be deemed a mortgage, or an eflate redeem- 
able; and of the diſtin intereſts of mortgagar and mort- 
Zagee. | 


Herein we may obſerve in general, that whatever 
| clauſes or covenants there are in a conveyance, tho” they 
| feem to import an abſolute diſpoſition or conditional pur- 
chaſe; yet, if upon the whole, it appears to have been 
the intention of the parties, that ſuch conveyance ſhould 
only be a mortgage, or paſs an eſtate redeemable, a 
court of equity will always conſtrue it ſo. 1 Vern. 
183, 268, 394. 

As where the condition of a mortgage is, that the 
mortgagor ſhould redeem during his hife, or that the 
mortgagor and the heirs of his body ſhould redcem, yet 
equity will admit the general heir of ſuch mortgagor to 
a redemption; becauſe this can be no purchaſe, ſince 
there is a clauſe of redemption ; and when the land was 
originally only a pledge tor money, if the principal and 
intereſt be offered, the land is free; and it would be 
very hard, that it ſhould be in the power of the ſcrive- 


ner, or griping uſurer, by ſuch impertinent reſtrictions, 


| to elude the juſtice of the court. 1 Fern. 33, 190. 2 
Chan. Ca. 147. S. C. Howard ver. Harris. 

But if a man borrows money of his brother, and agrees 
to make him a mortgage, and that if he has no iſſue 
male, his brother ſhould have the land; ſuch an agree- 
ment made out by proof, will be decreed in equity. 1 
Vern. 193. per Nerth Lord Keeper. 

A. in conſideration of 1000 J. made an abſolute con- 
veyance to B. of the reverſion of certain lands after two 
lives, which, at that time, were worth little more ; and 
by another deed of the fame date, the lands are made re- 
deemable any time during the life of the grantor only, 
on payment of 10000. and intereſt ; A. died, not having 
paid the money; and it was held by my Lord K. Notting- 
bam, that his heir might redeem, notwithſtanding this 
reſtrictive clauſe, and that it was a rule, once a mortgage, 
and always a mortgage, and that B. might have compel- 
led A. to redeem in his life-time, or have forecloſed him; 

| but 
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but on a re- hearing, Lord K. North reverſed the decree on | until the equity of redemption be forecloſed, and therefors 
the circumſtance of this caſe ; for it appeared by proof, | may take leaſes or any ſettlement thereof, which will 
that A. had a kindneſs for B. and that he married his | bind his equity of redemption. It is ſaid, that a tenant 
kinſwoman, which made it in the nature of a marriage | in tail ot an equity of redemption may deviſe it for pay- 
ſettlement ; he likewiſe held, that B. could not have | ment of debts. 1 Vern. 41. Turner v. Gwim. 
compelled A. to redeem during his life, which made it | Therefore if a man mortgages his land, and, as is 
the more ſtrong. 1 Vern. 7, 214, 232. Newcomb ver. | uſual, ſtill continues in poſſeſſion, and levies a fine, and 
Bonham. 2 Vent. 364. S. C. where it 15 ſaid, that Lord | five years paſs, yet the mortgagee is not barred; for tho* 
Narth's decree was affirmed in the houſe of Lords. the mortgagee be in reality out of poſſeſſion, yet when 

If A. mortgage lands to B. worth 154. per annum, for | that is done by the conſent of both parties, and the na- 
| ſecuring 200. and at the fame time B. enters into a bond ture of the contract requires it ſhould be ſo while the in- 
conditioned, that if the 200 J. and intereſt is not paid with- | tereſt is paid, it is againſt the original deſign of the con- 
in a year, then he to pay to A. his executors or admi- | tract, that any act ot the mortgagor, except the payment 
niſtrators, the further ſum of 78 J. in full for the purc hate | of the money, ſhould deprive the mortgagee of his ſecu- 
of the premiſſes, c. and A. dies within the year, and | rity, and is no jefs than fraud, which the law will not 
the money is paid the next day after, the mortgage is for- | countenance. 1 Sid. 460. 1 ent. 82. Carth. 101, 
fcited to his adminiſtrator ; yet A.”s heir may redeem, | 414. 2 Keb. 522. | 
paying the 200/. and likewite the 78 J. that was paid And as the mortgagor, being conſidered only as tenant 
to the adminiſtrator. 1 Vern. 488. Willet ver. Winnel. | at will to the mortgagee, cannot, by this act, defeat the 
So where A. for 5501. made an abſolute aſſignment of | intereſt of the mortgagec, otherwiſe than by payment of 
1 church leaſe for three lives to B. and B. by writing the mortgage money ; fo neither can the mortgagee de- 
under his hand agreed, that if A. paid 600 L at the end | feat the mortgagor of his equity of redemption ; there- 
of the year, B. would convey ; B. died, leaving C. his | fore if a mortgagee in fee ſuffers a recovery, this, even 
ton and his heir; two of the lives died, and the leaſe | at law, ſhall not bind the mortgagor's right of entry, 
was twice renewed by C. and his father; and though it | upon performance of the condition; but if the mortga- 
was near twenty years fince the conveyance was made, gor had been a party to the recovery, then his right had 
yet the Maſter of the Rolls decreed a redemption on | been bound, not only on account of the recompence in 
payment of 350 J. and the two fines. 2 Vern. 84. | value, but becauſe he is eſtopped by the recovciy to claim 
Manlwoe v. Ball. the land againſt the recoverer or his heirs, when he was 
A. lends money to B. to carry on certain buildings, | called in before the judgment given to defeat his title, 
and takes a mortgage from him to ſecure 1600 J. with | and could not do it. Palm. 135. Cre. Fac. 593. 
intereſt ; and by another deed executed at the ſame | So if a mortgagee be diſſeiſed, and the diſſeiſor levies 
time, takes a covenant from B. that he ſhould convey to | a fine, and five years paſs after the proclamations, tho” 
him, if he thought fit, ground-rents to the value of | the mortgagee is hereby barred, yet if the mortgagor 
1600 J. at the rate of 20 years purchaſe; and on a bill | pays or tenders his money, he has five years to profecute 
brought to redeem) the Maſter of the Rolls decreed a | his right, by the ſecond ſaving in the ſtatute 4 Hen. 7. 
rederaption on payment of principal, intereſt and coſts, | cap. 24. becauſe his title did not accrue till payment of 
without regard to that agreement, but ſet aſide the ſame | the money. Plow. 373. a. 
as unconſcionable ; for a man ſhall not have intereſt for And as the mortgagor, till the 2 of redemption 
hi: money, and a collateral advantage beſides for the loan | be forecloſed, is conſidered as owner of the land, it was 
of it, or clog the redemption with any bye-agreement. | ruled, where a bill for a redemption was brought againſt 
2 Hrn. 520. Fennings v. Ward. a mortgagee in poſſeſſion, and a decree accordingly, that 
But though theſe and ſuch like reſtrictions are relieved | the mortgagee before the account taken, havirg pre- 
againſt, to make them anſwer the primary intention of | ſented to a church that became void, ſhould revoke his 
the parties; yet if J. on a mortgage, lends money at 5/. | preſentation, and preſent fuch a perſon as the mort- | 
per cent. but agrees in the deed, that if the money were | gagor or his verdee (he having contracted to ſell) ſhould 
paid within three months after it became due, that he | appoint. Preced. Chan. 71. 2 Vern. 401. 
would accept of 4 /. per cent. and the mortgagor neglects By the 7 V. & M. cap. 25. it is enacted, © That no 
to pay the intereſt within the time, equity will not re- | perſon or perſons ſhall be allowed to have any vote in 
lieve him, but he muſt pay 5 J. per cent. for though the | election of members to ſerve in parliament, for or by 
court relieves againlt unreaſonable penalties, yet this is | reaſon of any truſt eſtate or mortgage; unleſs tuch 
not ſo, for the mortgagee might have refuſed to lend his | truſiee or mortgagee be in actual poſſeſſion, or receipt of 
money under 5 /. per cent. Preced. Chan. 160. Jory v. the rents and profits of the ſame, but that the | 
Cox. 1 P. W. 653. gor, or ceſtui que truſt in poſſeſſion, ſhall and may vote 
So if the mortgagee deviſes, that the mortgagor ſhould | for the ſame, notwithſtanding ſuch mortgage or truſt. 
be remitted part of his mortgage money, provided he And by the g Ann. cap. 5. which requires, that 
pays the principal and intereſt within three days after his | knights of the ſhire ſhould have 600/. per ann. and every 
deceaſe; if the condition be not performed, the remit- | other member 300 J. per ann. it is enacted, That no 
tance is loſt ; becaule being a voluntary bounty, and not | perſon ſhall be qualified to fit in the houſe of Com- 
ex debits juſtitiæ, the party muſt take it as it is limited, | mons, within the meaning of the act, by virtue of any 
for cujus ef dare, ejus eſt diſponere ; and the court cannot | mortgage, whereof the equity of redemption is in any 
relieve in this caſe after the day. 1 Chan. Ca. 52. other perſon, unleſs the mortgagee ſhall have been in 
But where in a mortgage there was a proviſo, that if | poſſeſſion of the mortgaged premiſſes for ſeven years 
the intereſt was behind fix months, that then the intereſt | before the time of election. | - 
| thould be accounted principal, and carry intereſt ; this | The condition muſt at law be ſtrictly performed, 
by Lord Cowper was decreed to be a vain clauſe, and of | otherwiſe the mortgagor loſes all benefit of redemption ; 
no uſe; and he ſaid, that no precedent had ever carried | but if upon a mortgage a tender be made of the money 
the advance of intereſt ſo far, and that an agreement | at the place, at any time of the day ſpecified in the con- 
made at the time of the mortgage, will not be ſufficient | dition, and the mortgagee refuſes, the condition is ſaved 
to make future intereſt principal; but to make irtereſt | for ever. 7 Ed. 4. 3. 9 H. 6. 12. 22 H. 6. 37. 47 
principal, it is requiſite that intereſt be firſt grown due, Ed. 3. 26. Plow. 173. 5 Co. 114. Ci. Lit. 209. 
and the: an agreement concerning it may make it prin- | 
cipal. 2 Salk. 449. 3. Of the equity of redemption and forecloſure ; and of 
The mortgagor before forfeiture, and whilſt it remains | the manner of redceming and farecleſing. 
uncertain, whether he will perform the condition at the 
time limited or not, hath the legal eſtate in him; alto af- | Altho?, after breach of the condition, an abſolute fee- 
ter forfeiture he hath an equity of redemption ; to that | ſimple is veſted at Common law in the mortgagee ; yet 
he is ſtill conſidered as owner and proprietor of the eſtate, | a right of redemption being ſtill inherent in the land, till 
| the equity of redemption be forecloſed, the ſame right 


ſhall 


— 


. 

ſhall deſcend to and is inveſted in ſuch perſons a 
a right to the land, in caſe there had been no mortgage 
or incumbrance whatſoever ; and as an equitable perfor- 
mance as effectually defeats the intereſt of the mortgagee, 
as the legal doth at Common law, the con- 
dition ſtill hanging over the eſtate, till the equity is totally 
forecloſed; on this foundation it hath been held, that a 
perſon who comes in under a voluntary conveyance, may 
redeem a mortgage; and tho” ſuch right of redemption 
be inherent in the land, yet the claiming the bene- 
fit of it, muſt not only ſet forth ſuch right, but alſo ſhew 
that he is the perſon intitled to it. Hard. 465. 1 Fern. 
193. 1 Vern. 182. 3 

As the heir at law is regularly intitled to the benefit of 
redemption, he is alſo intitled to the aſſiſtance of the per- 
ſonal eſtate of the mortgagor for that purpoſe ; according 
to the doctrine eſtabliſhed in the courts of equity, that 
the perſonal eſtate, in the hands of the executor, ſhall be 
employed in eaſe of the heir, by whatever means the heir 
becomes indebted as heir ; for the perſonal eſtate having 
received the benefit by contracting the debt, and the real 
conſidered only as a pledge for it; according to the 
common rule, Qui ſentit commodum ſentire debet & onus. 
Prec. in Chanc. 477. 

And on this foundation it hath been frequently held, 
that if a man mortga 
money, and dies, the perſonal eſtate of the mortgagor 
ſhall, in favour of the heir, be applied in exoncration of 
the mortgage. 2 Salk. 449. . 

Alfo it is held by ſome opinions, that this benefit ſhall 
not only extend to the heir at law, or Bæres natus, but 
alſo to an beres fadlut, from a preſumption, that it is the 
intention of the teſtator, that he ſhould have all the pri- 


laſt point it hath been held otherwiſe; and that if a man 
mortgages his land, and deviſes it to F. S. or to A. for 
life, the remainder in fee to B. that there the charge 
doth paſs with the eſtate, there ing no intention of 
| the teſtator, that he ſhould have it diſcharged. 2 Chan. 
Ca. 84. 1 Fern. 36. 1 Chan. Ca. 271. : 
equity of re- 


So if the conveys a the 
demption, the iaſer ſhall not have the benefit of the 
perſonal eſtate, but muſt take it cum onere. 2 Salk. 450. 
1 Fern. 37. 


heir of the mortgagor ſhall have the benefit of the per- 


ſonal eſtate to pay off the mortgage, tho” there be no co- | 


venant in the mortgage-deed for the payment thereof ; 

becauſe the mortgage-money is adebt, whether there be 

any covenant for the payment of it or not. 

2 Salk. 449. 1 Fern. 436. Preced. Chan. 61. 3 Preced. 
60 


1 But where a mortgage in fee was made redeemable at 
Mich. 1720. or any other Mich. day following, on fix 
months notice ; and there was no covenant for payment 
of the mortgage-money ; it was held by my Lord Chan- 
cellor Cowper, that the mortgagor having deviſed his 


ring his life paid the intereſt of the mortgage, the perſonal 
eſtate ſhould not be applied in eaſe and exoneration of 
the real eſtate, for the benefit of the heir at law ; for, 
as he ſaid, here being no covenant for paying of the mo- 
ney, there was no contract at all between them, neither 
expreſs nor implied; nor would any action lie againſt 
the mortgagor to ſubje& his perſon, to compel him to 
pay this money; but this was in nature of a conditional 
purchaſe, ſubje&t to be defeated on payment by the 
mortgagor, or his heirs, of the ſum ſtipulated between 
them, at any Mich. day, at the election of the mort- 
gagor, or his heirs ; for here was aneverlaſting ſubſiſting 
right of redemption, deſcendible to the heirs of the mort- 
gagor, which could not be forfeited at law like other 
mort gages; and therefore there could be no equi 
demption, or any occaſion for the aſſiſtance of this court; 
but the plaintiffs might even at law defeat the convey- 
ance, by performing the terms and conditions of it; which 
were not limited to any particular time, but might be 


ge lands, and covenants to pay the | 


ty of re- 
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performed on any Michaelmas Cay, to the end of the 


world; and fince there was no covenant or contract, ei- 
ther expreſs or implied, to charge the perſonal citate of 
the mortgagor, he thought there was no reatun to la 
the load of this debt upon that which was given to other 
perſons. Preced. Chan. 423. 2 Vern. 701. 

By the ſtat. 4 & 5 V. 3. cap. 16. recitirs, That 
great frauds and deceits are otten practiſed by necciiitous 


and evil diſpoſed perſons in borrowing ot money, and 


giving judgments, ſtatutes and recognizances privately, 
ſecuring the payment of the ſaid money; and the 
ſame perſons do ards borrow money upon ſecurity 

of their lands of other perſons, and do not acquaint the 


latter lender thereof with the ſame; whereby ſuch Jate 


lender is very often in danger to loſe the whole money, 
or forced to pay off the debts ſcured by the ſaid judg- 
ments, ſtatutes and recognizances before they can have 
any benefit of the ſaid mortgages; and that divers per- 
ſons do many times mortgage their lands more than once, 
without giving notice of their firſt mortgage ; whereby 
the lenders of money upon ſecond or after mortgages do 
often loſe their money and are put to great charges in 
ſuits and otherwiſe; for remedy whereof it is enacted, 
That if any perſon ſhall borrow any money, or for any 
other valuable conſideration for the payment thereof vo- 
luntarily give, acknowledge, permit or ſuffer to be en- 
tered againſt him or them, one or more judgment or 
judgments, ſtatute or ſtatutes, recognizance or recogni- 
Zances, to perſon or perſons, creditor or creditors, 
and if the ſaid borrower or borrowers, debtor or debtors ; 
ſhall afterwards take up or borrow any other ſum or ſums 


of money of any other perſon or perſons, or for other 


valuable conſideration become indebted to ſuch perſon or 


vileges of the beres natus: And ſome even held, that an | perſons, and for ſecuring the repayment and diſchargethere- 


ordinary deviſe ſhall have this benefit ; but as to this | 


of ſhall mor his, her or their lands or tenements, or 
any part — © the ſecond or other lender or lenders 
of the ſaid money, creditor or creditors, or to any other 
perſon or perſons in truſt for or to the uſe of ſuch ſecond 
or other lender or lenders, creditor or creditors, and ſhall 
not give notice to the ſaid mortgageeor mortgagees, of the 


 faid judgment or judgments, ſtatute or ſtatutes, recog- 


nizance or recognizances, in writing under his, her cr 
their hand or hands, before the execution of the ſaid 
mortgage or mortgages ; unleſs ſuch mortgagor or mort- 


gagors, his, her or their heirs, upon notice to him, her 


or them given by the mortgagee or mortgagees of the ſaid 
lands and tenements, his, her or their heirs, executors, 
adminiſtrators or aſſigns, in writing, under his, her or 
their hands and ſeals, atteſted by two or more ſufficient 


witneſſes, of any ſuch former judgment or judgments, 


ſtatute or ſtatutes, recognizance or recognizances, ſhall 
within fix months pay off and diſcharge the ſaid judgment 
or judgments, ſtatute or ſtatutes, recognizance or recog- 


nizances, and all intereſt and charges due thereupon, 
| and cauſe and 
charged 
gagors of the ſaid lands and tenements, his, her or their 


nal eſtate to his wife and daughter, and having du- 


the ſame to be vacated, or diſ- 
by record; that then the mortgagor or mort- 


8s, ſhall and may hold 
tenements for ſuch eſtate 


from — 1 of redemption, and as fully, to all intents 


and purpo 


redemption. | 

And it is Raiſes enacted, That if any perſon ſhall 
mortgage any lands or tenements to any perſon or perſons, 
for ſecurity of any money lent, or otherwiſe accrued or 
become due, or for other valuable conſiderations ; and if 


| 6 
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ſame lands or tenements, or any part thereof, to any 
other perſon or perſons for valuable conſiderations (the 
{aid former mortgage being in torce and not diſcharged,) 
and ſhall not diſcover to the faid ſecond or other mort- 
gagee or mortgagees, or ſome or one of them, the former 
mortgagee or mortgages, in writing under his or their 
hands; that then, and in theſe caſes alſo, the ſaid mort- 
gagor or mortgagors, his, her or their heirs, executors, 
adminiſtrators or aſſigns, ſhall have no relief or equity of 
redemption, againſt the ſaid ſecond or after mortgagee or 
mortgagees, his, her or their heirs, executors, admini- 
ſtrators or aſſigns, upon the laid after mortgage or mort- 
gages ; but ſuch mortgagee or mortgagees, his, her or 
their heirs, executors, adminiſtrators and aſſigns, ſhall 
and may hold and enjo ſuch more than once mortgaged 
lands and tenements, for ſuch eſtate and term therein, 
as were or was granted and conveyed by the faid mort- 

or mortgagors, againſt him, her or them, his, her 
or their heirs, executors or adminiſtrators reſpectively, 
freed from equity of redemption, and. as fully, to all in- 
tents and purpoſes, as if the fame had been an abſolute 
| e, and without any power or liberty of 
tion. Provided always, and be it further enacted by the 
authority aforeſaid, That, nevertheleſs, if it ſo happen 
there be more than one mortgage at the ſame time made, 


by any pcrion or perſons, to any perſon or perſons, of the | 


ſame lands and tenements, the ſeveral late or under mort- 
gagees, his, her or their heirs, executors, adminiſtrators 
or aiſigus, ſhall have power to redeem any former mort- 
gage Or mortgages, upon payment of the principal debt, 
intereſt and coſts of ſuit to the proper mortgagee or 
mortgagees, his, her or their heirs, executors, admini- 
ſtrators or aſſigns. | | 
Provided always, That nothing in this act contained 
ſha!! be conſtrued, deemed or extended to bar any widow 
of an; mortgagor of lands or tenements from her dower 
and right in or to the ſaid lands, who did not legally join 
with her huſband in ſuch mortgage, or otherwiſe law- 
fully bar or exclude herſelf from ſuch her dower or right. 
It hath been held, that if a man mort certain 
lands to one man, and mortgages thoſe lands with ſome 
others to another, tho? this ſeems to be a caſe omitted 
out of the above ſtatute againſt clandeſtine mortgages ; 
yet if it appears to be a contrivance to evade it, as if an 
acre or two of land were only added, this will not ex 
it; alſo a perſon, who will take advantage of the ſtatute, 
muſt be an honeſt mortgagee; and therefore, if a man 
has uſed any fraud or practice in obtaining a ſecond 
mortgage, he ſhall not have the benefit of the ſtatute. 
2 Vern. 589, 590. | 
The methods of redemption and torecloſing being di- 


latory and expenſive, and inconvenient, not only to the | 


mortgagee but alſo to the mortgagor, the ſame ſeem now 
remedied by the 7 Geo. 2 cap. 20. which reciting, That 
whereas mortgagees frequently bring actions of ejetment 
for the recovery of lands and eſtates to them mortgaged, 
and bring actions on bonds given by mortgagors to pay 
money ſecured by ſuch mortgages, and tor pertorming the 
covenants therein contained ; and likewiſe commence 
ſuits in his Majeſty's courts of equity to foreclote their 
mortgagors from redeeming their eſtates ; and the courts 
of law, where ſuch ejectments are brought, have not 
power to compel ſuch mortgagees to accept the principal 
— and intereſts, due on ſuch mortgages, and coſts, 
or to ſtay ſuch mortgagees from proceeding to judgment 
and execution in ſuch actions, but ſuch mortgagors mult 
have recourſe to 2 court of equity for that purpoſe ; in 
which caſc the courts of equity do not give relief until the 
hearing of the cauſe; for remedy thereof, and to obviate 
all objections relating to the ſame, it is enacted, That 
from and after the firſt day of Eaſter term 1734, where 
any action ſhall be brought on any bond for the payment of 
the money ſecured by ſuch mortgage, or performance of 
the covenants therein contained ; or where anv action of 


ejectment ſhall be brought in any of his Majeſty's courts 
of record at Weſtminſter, or in the court of ſeſſions in 
Males, or in any of the ſuperior courts in the counties 


palatine of Cheſter, I. ancaſter or Durham, by any mort- 
Vor. I. Ne. 10“. | 


mortgagee or mort 


refuſal, ſhall bring into court, where ſuch action ſhall be 
depending, all the principal 
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gagee or mortgagees, kis, her or their heirs, executors; 
| adminiſtrators or aſſigns, for the recovery of the poſſeſſion 


of any mort lands, tenements or hereditaments, and 
no ſuit ſhall be then depending in any of his Majeſty's 


| courts of equity, in that part of Great Britain called 


England, for or touching the forecloſing or redeeming 
ſuch mortgaged lands, tenements or hereditaments ; it 


the perſon or perſons having right to redeem ſuch mort- 


aged lands, tenements, or hereditaments, and who ſhall 
appear and become defendant or defendants in ſuch action, 
ſhall, at any time pending ſuch action, pay unto ſuch 
» Or in caſe of his, her or their 


and intereſt due on 
ſuch mortgage, ard alſo all fuch coſts as have been ex- 


' pended in any ſuit or ſuits at law or in equity upon ſuch 
mortgage, (ſuch money for principal, intereſt and coſts, 
to be aſcertained and computed by the court where fuch 
action is or ſhall be depending,) the monies ſo paid to 
ſuch mort 
ſhall be deemed and taken to be in full ſatisfaction and 
| diſcharge of ſuch mortgage; and the court ſhall and 
diſcharge every ſuch mortgagor or defendant of and from 
| the ſame accordingly ; and ſhall and may, by rule or 
rules of the ſame court, compel 
gagees, at the coſts and charges of ſuch mortgagor or 
mortgagors, to aſſign, ſurrender or re-convey ſuch mort- 
gaged lands, tenements and hereilitaments, and fuch eſtate 
and intereſt, as ſuch 
hath therein, and deliver up all deeds, evidences and 
Writi 
of ſuch mortgaged lands, tenements and hereditaments, 
to ſuch mortgagor or mo 
brought ſuch monies into the court, his, her or their 
heirs, executors or adminiſtrators, or to ſuch other perſon 
4 as he, ſhe ot they ſhall for that purpoſe nomi- 
or 


gagee or mort or brought into ſuch court, 


or mortgagees have or 


ngs in his, her or their cuſtody, relating to the title 


who ſhall have paid or 


appoint. _- 
Sec. 2. And it is further enaQted by the authority 


aforeſaid, That oy rg of 1734: 

where any bill or bills, ſuit or ſuits ſhall be filed, com- 
menced or brought, in any of his Maj 
| equity in that part of Great Britain called England, by 
any perſon or perſons having or claiming any eſtate, 
right or intereſt in any lands, tenements or hereditaments, 
empt | under or by virtue of any mortgage or mortgages thereof, 
to com 
| ſuits, (having or claiming a right to redeem the ſame, ) 
to pay the plaintiff or plaintiffs in ſuch ſuit or ſuits, the 
principal money and intereſt due on any ſuch mortgage, 
| together with any ſum or ſums of money due on any in- 
' cumbrance or ſpecialty, charged or chargeable on the 

ul 
| __ to forecloſe ſuch defendant or defendants of his, 
her or their right or equity of redeeming ſuch mortgaged 
lands, tenements or hereditaments ; and u 
their admitting the right and title of the plaintiff or 
plaintiffs in ſuch ſuit, ſuch court and courts of equity may 
and ſhall, at any time or times before ſuch ſuit or cauſe 
ſhall be brought to hearing, make ſuch order or decree 
therein, as ſuch court or courts might or could have made 


eſty's courts of 


| the defendant or defendants in ſuch ſuit or 


of redemption thereof; and in default of payment 


n his, her or 


therein, in caſe ſuch ſuit or cauſe had been regularly 


brought to hearing before ſuch court or courts ; and all 


parties to ſuch ſuit or ſuits ſhall be bound by ſuch order ot 


decree ſo made, to all intents and purpoſes, as if ſuch or- 


der or decree had been made by ſuch court at or ſubſe- 
quent to the hearing of ſuch cauſe or ſuit ; any uſage to 
the contrary thereof in any wiſe notwithſtanding. 

Se. 3. Provided al- ays, That this act, or any thing 


herein contained, ſhall not extend to any caſe, where 


the perſon or perſons, againſt whom the redemption is or 
ſhall be prayed, ſhall (by writing under his, her or their 
hands, or the hand of his, her or their attorney, agent or 
ſolicitor, to be delivered before the money ſhall be brought 
into ſuch court at law to the attorney or ſolicitor for 
the other ſide) inſiſt either that the party praying a re- 
demption has not a right to redeem, or that the premille; 
are chargeable with other or different principal ſums than 
what appear on the face of the mortgage, or ſhall be 
5 R admitted 
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admitted on the other ſide ; nor to any ! 
right of redemption to the mortgaged lands and premiſſes 
in queſtion, in any cauſe or ſuit, ſhall be controverted 
or ioned, by or between different defendants in the 
ſame cauſe or ſuit; nor ſhall be any 2 
ſubſequent mortgagee or mortgagees, of ſubieq in- 
—, any thing in this act to the contrary there 
of in any wiſe notwithſtanding. 

For more 1 this ſubjef, ſee 3 Bac. Abr. and 
15 Vin. Abr. fir. | 

MORTGAGOR, E he that mortgages or pawns the 
lands; and he to whom the mortgage is made 1s called 
the mortgagee. | 

MOR TH, Murder; Sax. morth, death. Mortblaga, 
murderer or manſlayer. Morth-lage, homicide or mur- 
der 7 Se. | 

MORTIFIVUS, Dead of the rot, applied to ſheep 
and lambs. Men. 2 tom. p. 114. | 

MORTMAIN, (Manus mortua, compounded of two 
French words, mort. i. mors, & maine, i. manus) Signi- 
fies an alienation of lands and tenements to any — 
corporation or fraternity, and their ſucceſſors, as biſhops, 
parſons, vicars, &c. which may not be done without 
the King's licence, and the lord of the manor, or of the 
King alone, if it be immediately holden of him. The 
reaſon of the name may be deduced from hence, becauſe 
the ſervices, and other profits due, for ſuch lands as ef- 
cheats, c. ſhould not without ſuch licence come into a 
dend band, or into fuch a hand as it were dead, and fo 
dedicated unto God, or pious uſes, as to be abſtractedly 
different from other lands, tenements or hereditaments, 
and is never to revert to the donor, or any temporal or 
common uſe. Magna Charta, cap. 36. and 7 Ed. 1. 
commonly called The ſtatute of mortmain, and 18 Ed. 
cap. 3. and 15 Rich. 2. cap. 5. Polydore Virgil, in the 
ſeventeenth book of his Chronicles, mentions this law, 
and gives this reaſon of the name, Et legem banc manum 
mor tuam vcarunt, quod res ſemel date collegiis ſacerdotum, 


* non utique rurſus venderentur velut mortuæ, boc eſt, uſui alio- 


rum mortalium in perpetuum adempte efſent. Lex diligenter 


— —— I., a 


mortua, hath theſe words; Manus mortua locatio efl, que 
1/urpatur de iis, quorum poſſeſſio (ut ita dicam ) immor talis 
eſt, quia nunquem bæredem habere definunt : Qua de cauſa 
res nunquam ad priorem daminum revertitur, nam manus 
pro poſſeſſione dicitur mortua per antipbraſin pro immoriali, 
ec. Petrus Belluga in ſpeculo Principum, fol. 76. Jus 
amortizationis eſt licentia capiendi ad manum mortuam : To 
the ſame effect read Caſſan. de Conſuet. Burgund. p. 348, 
387, 1183, 1185, 1201, Cc. Skene de verb. Signif. 
taith, Dimittere terras ad manum mortuam eſt idem at- 
que dimittere ad multitudinem ſrve uni ver ſitatem, que nun 
uam moritur, idgue per antiphraſin, ſeu a contrario ſenſu, 
— commonalties never die. Cowell. 

William the Conqueror, demanding the cauſe why he 
himſelf conquered the realm by one battle, which the 
Danes could not do by many ; Frederick the abbot of 

St. Alban's anſwered, that the reaſon was, becauſe now 
the land which was the maintenance of martial men, 
was given and converted to pious imployments, and for 
the maintenance of holy votaries : To which the Con- 
queror faid, that if the clergy be ſo that the realm 
is infeebled of men for the war, and ſubject by it to fo- 
reign invaſion, he would aid it. And therefore he took 
away many of the revenues of the ſaid abbot, and of 
others alſo. Speed 418. 6. 

Stat. 9 Hen. 3. cap. 36. enacts, That it ſhall not be 
lawful from henceforth to any to give his lands to any re- 
ſigious houſe, and to take the fame lands again to hold 
of the ſame houſe, Ec. upon pain that the gift ſhall be 
_ and that the land ſhall accrue to the lord of the 
ee. 

Lord Coke, in his 2 Inft. 74. 

eellently abridged and expounded by the ſtatute of 7 Ed. 


cauſe where the | 


: 
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1. There were two cauſes of making this ſtatute, [as 
therein appears] iſt, The withdrawing the ſervices crea- 


; ted for defence of the realm. And 2dly, The chief 


lords loſing the e cheats, &c. To prevent which Lord 
| Coke obſerves, that divers provident lords at the creation 
of the ſeigniory had a clauſe in the deed of feoffment, 
viz. Quad licitum fit donatori 2 donutum dare vel ven- 
| dere, cui voluerit, exceptis viris religiaſit. 2 Inſt. 75. cites 
' Bradt. lib. 1. fl. 13. and fays, $2 he wr es 
of thoſe deeds ; but ſays, that the eccleſiaſtical perfons 
regular, found many ways to creep out of this ſtatute, as 
by hafing lands held of themſelves, or taking leaſes 
for long terms of years, Cc. and that biſhops, parſons 
and other ec ical perſons ſecular, took themſelves 
to be out of this ſtatute ; which devices the following 
ſtatute of 7 Ed. 1. intended to provide againſt. 
Stat. 7 El. 1. where of late it was provided, That re- 


— — 


3— 


„ this ſtatute is ex- 


ligious men ſhould not enter into the fees of any without 
licence and will of the chief lord of whom fuch fees be 
; holden immediately; and notwithſtanding ſuch religious 
men have entred as well into their own fees as into the 
fees of other men, appropriating and buying them, and 
| ſometimes receiving them of the gift of others, whereby 
the ſervices due of ſuch fees, and which at the beginning 
' were provided for defence of the realm, are wrongfully 
withdrawn, and the chief lords loſe their eſcheats of the 
| fame; it is ordained, That no perſon religious, or other 
whatſoever, body politick, ecclefiaſtical or lay, ſole or 
| aggregate, ſhall buy or ſel any lands or tenements, or 
under the colour of gift or leafe, or by reafon of any 
other title receive the ſame, or by any other craft or en- 
| gine ſhall preſume to appropriate them to himſelf, where- 
by ſuch lands may in any wiſe come into mortmain, un- 
der pain of forfeiture of the ſame; and within a year 
after the alienation the next lord of the fee may enter, 
and if he do not, then the next immediate lord, from 
time to time, to have half a year; and for default of all 
| the meſne lords, the King ſhall have the land fo aliena- 
ted for ever, and ſhall enfeoff others by certain ſervices. 
| This ſtatute does not extend to gifts to religious per- 
ſons by the King, but that he may give lands to them as 
well as to any other without any forfeiture. Arg. N. C. 
240. By the words (other perſons whatſoever) is meant, 
| other whatſoever of like quality, as being a body poli- 
litick or corporate, eccleſiaſtical or lay, ſole or aggregate 
of many. 2 ft. 75. 
| Or by any other craft or engine] 'Theſe words were ad- 
ded to prevent all other inventions and evaſions. But as 
this ſtatute extended only to the gifts, alienations and 
other conveyances made between them ard others by craft, 
| fc. they took into a new method, and pretending a title 
in the land, which they meant to get, brought a præcipe 
guad reddat againſt the tenant of the land, and he by col- 
luſion was to make default, and fo they ſhould recover 
the land, and enter by judgment of law, Et fic fieret 
fraus ſlatulo. And when this new invention was provi- 
ded and taken away by the ſtatute of Meſtm. 2. yet 
they found out another evaſion out of all theſe ſtatutes ; 
for ſince they could neither get any land by purchaſe, 
gift, leaſe or recovery, they cauſed the lands to be con- 
veyed by feoffment, and in other manner to divers per- 
ſons and their heirs, to the uſe of them and their ſucceſ- 
ſors, by reaſon whereof they took the profits. But the 
ſtatute of 15 Ric. 2. enacted this to be mortmain within 
the forfeiture of the ſtatute of 7 Ed. 1. But the founda- 
tion of all theſe ſtatutes was 9 Hen. 3. Magna Charta, 
cap. 36. 2 Inft. 75. 
| The next lord * EP enter] If there are lerd 
and tenant, and the tenant aliens in mortmain, and the 
lord enters, yet he ſhall have but ſuch eſtate in the land 
as he had in the ſeigniory, notwithſtanding this ſtatute ; 
for if he hath but an eftate for life or in tail in the ſeignio- 
ry, he ſhalt have the greater eſtate in the land; for ſois the 
intendment of the ſtatute ; but the lord of the particu- 
lar eſtate ſhall have perquiſite of villain in fee. But by 
| 18 E. 3. cap. 29. If he has an eſtate but in jure uxoris or 
ert leſſæ, he ſhall have it but in jure uxoris or eccleſiæ. 
Nod nota. Br. Eſtates, pl. 42. cites 5 Ed. 4. 61. 
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And for default of all the meſne lords] 'This is to be | fame term; and it was there likewiſe held, that this fla 


underſtood of ſuch inheritances as may be holden ; but 
of ſuch inheritances as are not holden, as villains, rent- 
charges, commons, c. the King ſhall have them 
ſently by a favourable conſtruction of the ſtatute. An 
annuity granted to them is not mortmain, becauſe it 
charges the perſon only. Co. Lit. 2. 6. 

Stat. Weſt. 2. 13 Ed. 1. ft. 1. c. 32. ſeft. 1. When 
religious men and other ecc eſiaſtical perſons do implead 
any, and the party impleaded makes default, whereby he | 
ought to leeſe the land; foraſmuch as the juſtices have | 
thought hitherto, that if the party impleaded make de- 
fault by colluſion, and where the demandant by occa- 
ſion of the ſtatutc, could not obtain ſeiſin of the land by 
title of gift, or other alienation, he ſhall now by | 
reaſon of default, and fo the ſtatute is defrauded. 

Se. 2. It is ordained by our Lord the King, and 
granted, that in this caſe, after the default made, it ſhall 
be inquired by the country, whether the demandant had | 


right in the thing demanded or no; and if it be found | any impropriation 


 hufb 
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tute extended only to ſuperſtitious uſes, and not to re 
ſtrain uſes that were in favour of learning and relief 
the poor. Cro. E. 288. Martidale v. Martin. At the 
end of Porter's caſe ſupra is a nota of the reporter, that 
any man at this day may give lands, tenements or here- 
ditaments to any perſon or perſons, and their heirs, for 
the finding of a preacher, maintenance of a ſchool, re- 
lief and comfort of rr 1 of poor 
people, reparations churches, highways, bridges, 
cauſe ways, —— of poor abi of a vill of 
common charges, to make a ſtock for poor labourers in 
„and poor apprentices, and marriage of 
virgins, and for any other charitable uſes; that it is 
good policy upon every ſuch feoffment or eſtate, to re- 
ſerve to the feoffor and his heirs a ſmall rent, or to ex- 
preſs any ſuch confideration of any ſmall fum, for the 
_ before rehearſed. 7 
tat. 17 Car. 2. c. 3. f. 7. enacts, That every owner of 
1 of tithes, may give and annex the 


that the demandant had right in his demand, the judg- | ſame to the parſonage or vicarage of the pariſh church 


ment ſhall paſs with him, and he ſhall recover ſeiſin; 


where the ſame lie, or ſettle the ſame in truſt for the par- 


and if he has no right, the land ſhall accrue to the next | ſonage, c. or of the curates there ſucceſſively where 
lord of the fee, if he demand it within a year from the | the parſonage is impropriated, and no vicar endowed, 
time of the inqueſt taken. without licence of mortmain. 


Sell. 3. And it he do not demand it within the year, | 


Keel. 8. If the ſettled maintenance of any parſonage = 


it ſhall accrue to the next lord above, if he do demand it | or vic with cure, ſhall not amount to 100 /. per an- 


within half a year after the ſame year. 


num, it ſhall be lawful for the incumbent to purchaſe 


S:. 4. And fo every lord after the next lord ſhall | to him and his ſucceſſors, lands, rents, tithes or other 
have the ſpace of half a year to demand it ſucceſſively, | hereditaments, without licence of mortmain. 


until it come to the King, to whom at length, through 


Stat. 22 Car. 2. c. 6. . 10. enacts, That it ſhall be 


default of other lords, the land ſhall accrue. + lawful for bodies politick to purchaſe any fee-farm rents, 
Sc. 5. And to challenge the jurors of the inqueſt, | c. and the fame to retain ; any ſtatute of mortmain 
e of the chief lords of the fees ſhall be admitted, | notwithſtanding. 


and likewiſe for the King they that will ſhall challenge. 


Stat. 7 & 8 W. z. c. 37. /. 1. enacts, That it ſhall be 


Sect. 6. And after the judgment given the land ſhall | lawful for the King to grant to any perſon licence to 
remain.clear in the King's hands, until it be deraigned by | alien in mortmain, and to purchaſe and hold in mortmain 
the demandant, or ſome chief lord, and the ſheriff ſhall | any lands or hereditaments. | 


be charged to anſwer therefore, at the Exchequer. | 


Sect. 2. Lands fo aliened, or acquired and licenſed, 


By 27 Ed. 1. Ordinatio de perguirendit libertatibus. | ſhall not be ſubje& to forfeiture. 


To obtain licence to amortize a writ of Ad quod | 


Stat. 2 & 3 Ann. c. 11. /. 1. enaQts, That it ſhall be 


damnum ſhall iſe out of the Chancery to inquire con- lawfut for her Majeſty, by letters patent under the Great 
cerning the fame. | ſeal, to incorporate ſuch perſons as her Majeſty ſhall ap- 

Stat. of amortizing lands, 34 Ed. 1. enacts, That | point, to be one body politick and corporate; and by 
lands ſhall not be alienated in mortmain where there be | the fame, or any other letters patent, to grant to the 
meine lords, without their conſent declared under their | ſaid corporations and their ſucceſſors for ever all the re- 
ſeals; neither ſhall any thing paſs where the donor reſer- venue of firſt fruits, and yearly perpetual tenths of all 
veth nothing to himſelf, or when the inquiſition is made | dignities, offices, benefices and promotions ſpiritual what- 
and returned without warranty, viz. without the writ | ſoever, to be applied to the augmentation of the main- 
original returned with the inquiſition; and unleſs the | tenance of ſuch parſons, vicars, curates and miniſters 
original make mention of every thing according to the | officiating in any church or chapel in England, Wales or 
new ordinance deviſed by the King. Berwick, where the Liturgy and Rites of the Church of 

Stat. 23 Hen. 8. cab. 10. If any grant of lands or other | England, as now by law eſtabliſhed, ſhall be uſed, with 
hereditaments ſhall be made in truſt to the uſe of any | ſuch powers, rules and reſtrictions as ſhall be therein ex - 


chu hes, chapels, churchwardens, guilds, fraternities, 
commonalties, companies or brotherhoods, to have per- 
petual obits, or a continual ſervice of a prieſt for ever, 
or for 60 or 80 years, or to ſuch like uſes or intents ; 
all ſuch uſes, intents and purpoſes ſhall be void, they be- 
ing no corporations, but erected either of devotion, or 
elſe by common conſent of the people. 

V-7. 3. Such uſes and intents may be made and decla- 
red to continue twenty years from the time of ſuch li- 
miung of them, but no longer. 

Sec. 4. Collateral aſſurances made for the defeating of 
this ſtatute ſhall he void, and this ſhall be interpreted 
= beneficially for the deſtruction of ſuch uſes as afore- 


Sef7. 5. This act ſhall not prejudice corporations, 
where there is a cuſtom to deviſe lands in mortmain. 

Sect. 6. This act ſhall not prejudice the executors of 
Fanmis and Terry, late aldermen of Norwich. 

Lands deviſed: to one and his heirs, on condition to aſ- | 
ſure them for maintenance of a grammar ſchool for ever, | 
was held to be a good and charitable uſe, and ſuch as 
this act did not extend to take away. 1 Rep. 22. 6. 
Mich. 34. and 35 Eliz. in the Exchequer, The Queen v. 
Porter, al's Porter's caſe. S. C. cited 11 Rep. 71 6. 
13 fac. in Magdalen College's caſe, S. P. in B. R. in the 


8 


| 


Set. 2. And every perſon having in his own righ: any 


eſtate or intereſt in poſſeſſion, reverſion or contingency 


in any lands, tenements or hereditaments, or any pro- 
perty in any goods or chattels, ſhall have power by deed 
inrolled according to the ſtat. of 27 H. 8. for incolment 
of bargains and ſales, or by his laſt will and teſtament 
duly executed, to give, grant and veſt in the ſaid corpo- 
ration and their ſucceſſors, all ſuch his eſtate, intereſt or 
property in ſuch land, tenements and hereditaments, 
goods and chattels, for the augmentation of the mainte- 
nance of ſuch miniſters as aforeſaid, to be applied accor- 
ding to the will of the ſaid benefactor in and by ſuch 
deed inrolled, or by ſuch will as aforeſaid expreſſed ; and 
in default of ſuch appointment, in ſuch manner as by her 
Majeſty's letters patents ſhall be directed as aforeſaid ; and 
ſuch corporation ſhall have ability to purchaſe, take and 
enjoy for the purpoſes aforeſaid, as well from ſuch per- 
ſons ſo charitably diſpoſed, as from all other perſons wil- 
ling to fell or alien to the ſaid corporation, any manors, 
lands, tenements, goods or chattels, without any licence 


| or writ of A gu, damnum, notwithſtanding the ſtatute 


of mortmain, c. 
Stat. 9. Ges. 2. c. 36. /. 1. No manors, lands, advow- 
ſons, or other hereditaments, nor money or 2 
on 
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ſonal eſtate to be laid out in lands, c. ſhall be given to 
any bodies politick or otherwiſe, or any ways C in 
truſt for charitable uſes, unleſs ſuch gift, (other than 
ſtocks in the publick funds) be made by deed indented, 
in preſence of two witneſſes twelve calendar months be- 
fore the death of ſuch donor, and be incolled in Chanc 
within fix calendar months after execution, and un 
ſuch ſtocks be transferred fix calendar months before the 
death of ſuch donor; and unleſs the ſame be made to 
take effect in poſſeſſion immediately from the making, 
and be without power of revocation. 

Se#t. 2. Nothing relating to the ſealing and delivery of 
any deed twelve calendar months before the death of the 
grantor, or to the transfer of ſtock ſix calendar months 
before the death of the grantor, ſhall extend to any pur- 
chaſe for a full and valuable conſideration. | 

Sell. 3. All gifts of lands, Ec. or of any charge af- 
feQing lands, or of any ſtock or perſonal eſtate to be laid 
out in lands, c. for charitable uſes, which ſhall be made 
in any other manner, ſhall be void. i 

Se. 4. This act ſhalt not make void diſpoſitions of 
any lands to either of the univerſities, or the co or 
houſes within either of them, or to the colleges of Eaton, 
Wincheſter, or Weſtminſter, for the better ſupport of the 
icholars upon the foundations. 


No ſuch college or houſe, which ſhall hold ſo | 


Seri. 5. 
ma 222 as are equal in number to one moiety 
ot the fellows, or where there are no fellows, to one 
moiety of the ſtudents upon the foundation, ſhall be ca- 
pable of purchaſing any other advowſons, the advowſons 
of benefices annexed to the headſhips of colleges or houſes 
not being computed. | 

Sec. 6. Nothing in this act ſhall extend to Scotland. 

For more learning on this ſubjed, fee 15 Vin. Abr. tit. 
Mortmain. | 

MORTUARY, (Mortnarium, mortarium,) Is a gift 
left by a man at his death to his pariſh church, for the re- 
compence of his perſonal tithes and offerings not duly 


paid in his life-time. A mor is not properly and 
originally due to eccleſiaſtical incumbents any, but 
thoſe only of his own pariſh, to whom he miniſters ſpi- 


ritual inſtruction, and hath right to their tithes. But by 
cuſtom in ſome places of this kingdom, they are paid to 
the parſons of other pariſhes, as the corps paſſes through 
them. See the ſtatute 21 H. 8. cap. 6. before which 


ſtatute mortuaries were payable in beaſts ; the beſt to the | 


lord for a heriot, the ſecond for a mortuary. Nor was it 
only de meliori averio, ſed de meliori re. Mortuarium 
(fays Linde woad) fic dictum eft quia relinquitur eccl-fre pro 
anima defun Fi. Cuſtom did fo prevail, that mortuaries 
being held as due debts, the payment of them was enjoyn- 
ed as well by the ſtatute De circumſpecte agatis, in 13 Ed. 


1. as by ſeveral conſtitutions, Ac. A mortuary was anci- 


ently called Saule/ceat, which ſignifies pecunia ſepulchralis, | 


or Symbolum anime. After the conqueſt it was called a 
cors-preſent, (becauſe the beaſt was preſented with the 


body at the funeral,) and ſometimes a principal ; of which | 


ſee a learned diſcourſe in the Antiquities 2 Warrwickſhire, 
Fel. 679. and ſee Selden's Hiſtory of Tithes, pag. 287. 
There 15 no mor 


tuary due by law, but by cuſtom. 2 part 
Inſt. fol. 12 
ſike w 


his is 


iſe proved out of Fleta, lis. 2. cap. 60. 
far 30. Item ſi rector petat mortuarium ub; dari can- 
ſuevit. See Noxaciun, PrNcieaL, and PrETIUM 
SEPULCHRI. In the [riſþ canons tis called Pretium ſepul- 


ebri, and Scdatium, viz. Omne corpus ſepultum babet in jure | 


ſus vaccam & equum ¶ veſtimentum & ornamenta lecti ſui, 
&c. Canon. Hibern. lib. 19. cap. 6. And in another place, 
Rogat principem lect, i. e. the biſhop, ut baſtlicam ejus 
federit, fc. & reddat amicus pretium ejus & ſedatium 
commune, The word mortuarium was ſometimes uſed in a 
civil as well as an eccleſiaſtical ſenſe, and was payable to 
the lord of the fee, as well as to the prieſt of the pariſh. 
— Dehbentur domino (i. e. manerii de Wrechwyke) nomi- 
nibus beriotti & mortuarii due vaccæ pret. xi ſol. Paroch. 
Antiq. pag. 470. Cowell, edit. 1727. 

Mr. Selden tells us, that the uſage anciently was, 
bringing the mortuary along with the corps when it came 
to be buried, and to offer it to the church as a ſatisfac- 


See Spelm. de Council. tam. 2. fol. 390. | 


I 


| 


ö 
ö 


; 


2 ae : 


| 


— 


| 
| 


mortuaries upon the death of 
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tion for the ſuppoſed negligence and omiſſion the defunct 


had been guilty of in not paying his perſonal tithes, and 
and from thence it was called acorſe-preſent. Watf. Comp. 
_— 80. 1053. cap. 53. cites Sclden's Hiſt. of Tithes 
287. | 

Stat. 13 Ed. 1. ff. 4. enacts, That a prohibition ſhall 
— mow mortuaries in places where mortuaries uſed to 

paid. | | 

Stat. 21 Hen. 8. cap. 6. ſe. 2. enaQts, That no ſpi- 
ritual perſon, his bailiff or leſſee, ſhall take or demand 
more for a mortuary than as is hereafter expreſſed, nor 
ſhall convent any perſon before any ecclefiaſtical judge tor 
the recovery of more for the ſame than is hereafter de- 
clared, on pain to forfeit ſo much as he takes or demands 
more, and likewiſe 25 to the party grieved, to be re- 
covered by action of debt, wherein no eſſoin, &c. ſhalt 
„ > *eeeSetbeton im mortuary a 

Sed. 3. None te or demand for a mo 
thing at all, where (by the cuſtom) they have not — 
uſually paid. 


Seti. 4. Nor upon the death of a woman covert, a 
child, a not keeping houſe, a wayfaring man, one 
not in the place where he happens to die, nor 


where the goods of the dead perfon (debts deduced) 
amount not to the value of 10 marks; nor above the 
ſum of 3s. 4d. when they exceed not 30 J. nor above 
6s. 8d. when they exceed 30/. but not 40 J. nor above 
10s. when they amount to 40 J. or above; and if the 
perſon . 22 ye ge the dwelleth not, their 
mortuary ſhal id in ace where they had their 
moſt abode. 8 | , 

Seft. 5. This act fhall not abridge ſpiritual perſons to 
receive legacies bequeathed unto — to the — ig 

Sed. 6. No mortuaries ſhall be paid in Wales, Calais 
or Berwick, or in any of their marches, fave only in 
Wales and the marches thereof where they have been ac- 
cuſtomed to be paid; and ſuch as are there paid ſhall be 
regulated according to the order preſcribed by this act. 

Sef?. 7. The bi of Bangor, Landaff, St. David's 
and St. Aſaph, and the archdeacon of Ch / er ſhall take 
mortuaries of the prieſts within their juriſdiction as hath 
been accuſtomed, notwithſtanding this act. 

Sed. 8. Leſs mortuaries already ſettled by cuſtom ſhalt 
not be increaſed by this act; and there alto perſons ex- 
empted by this act ſhall not hereafter be chargeable. 

Stat. 12 Ann. ff. 2. c. 6. aboliſhes all cuſtoms of paying 
any clergyman within the 
dioceſes of Bangor, Land:ff, St. David's, and St. Aſaph, 
and enacts, That no mortuary or corſe-preſent or ſum 


of money in lieu or name thereof, ſhall be payable to 


any biſhop of the ſaid dioceſes or other perſon claiming 
under them, and gives recompence to the bithops of 
thoſe ſees in lieu thereof. 

Mortuaries taken away in the archdeaconry of Cheſter, 
and a recompence made to the biſhop of Cheſter, 28 Geo. 
2. c. 6. | 

MOSAICAT. LAW, Inflicts not a capital puniſhment 
tor bare theft, agreeable to which is the Civil law ; but 
our law doth, as in ſtrict juſtice for the welfare of ſociety it 
may. Exod. 22. F. P. C. 25. 1 Hawk. P. C. 89. 

MOSS-TROOPERS, A rebellious ſort of malefactors 
in the furtheſt parts North of England, that live by robbery 
and ſpoil, not unlike the Torics in Ireland, or the Banditt: 
in Italy; for whoſe ſuppreſſion were made the ſtatutes of 
4 Fac. 1.c. 1. 7 Fac. 1 c. 1. and 14 Car. 2.c. 22. 

MOT-BELL, The bell fo called, which was uſed by 
the Exgliſh-Saxons to call people tu gether io the court. De- 


bent ſlatim pulſatis campanis, quad Anglice vicat? mot-bell, 


convacare omnes & univerſos, quad Anglice dicunt folcmote, 
1. e. vocatia & convacatio populorum. Leg. Edw. Conf. cap. 
35. 

MOTE, ( Mota, Sax. gemote, curia, plucitum, conventus ) 
As Mata de Hereford, i. Curia vel placita comitatus de 
Hereford. In the charter of Maud the Empreſs, daughter 
of King Henry the Firſt, we read thus ; Sciatis me 7725 | 

diſſe ei 


| Milonem de Glouceſt. Comitem de Hereford, E dedi 


motam Herefordiz cum tots caſtello, Cc. Hence Burge- 


| mote, curia vel conventus burgi ; Swainmate, curia vel 


conventus miniſtrorum, ſcil. forcſiæ, St. From this alſo 
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| word mote and mast, to plead. The Seri. 
888 as the Mute-hill at Scene, i. Mons placiti 
4 Kona. Wie commonly apply the word meet to that 
arguing of caſes uſed by young ſtudents in the inns of court 
and Chancery. In the charter of peace between King 
Stephen and Duke Henry, afterwards King, it is taken to 
ſignify a fortreſs, as Turris de London, © mata de Wind- 
ſor, the tower of London, and fortreſs of Windſsr. Mate 
alſo ſignifies a ſtanding pool of water to keep fiſh in, 
or a great trench of water encompaſſing a caſtle, or other 
dwelling-houſe. Cowell, edit. 1727. i | 
MOTIBILIS, One who may be removed or diſplaced, 
or rather a vagrant. In carcere detenti, canonici, vel alt 
religisfty motibiles, furisſt, &c. convenire non prterunt, i. e. 
In jure convenire non palſunt. Fleta, lib. 6. cap. 6. par. 


22. 
MOTEER, A cuſtomary ſervice or payment at the 

mote or court of the lord. Cowell, edit. 1727. 
MOTION IN COURT. A motion is a prayer or 


requeſt ore tenus of the party to the court, either in per- | 


fon or by couniel. P. R. C. 245. 
One "ought not to move the court for a rule for a 


thing to be done, which may by the common rules of : 


actice of this court be done without moving the court 
for it ; much leſs ought the court to be moved for the 
doing of that which is againſt the common rules and 
practice of the court. 2 L. P. R. 209. cites 24 Car. 


| or law{ul iſſue. 


a mo of hay or corn. 
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gotten of the wife, oppoſite to frere baſtard. This appea s 
to be uſed in Scotland alſo: for Skene de verbor. fegnif. lavs» 


that mulieratus filius is a lawful fon, begotten of a lawtul 


wife. A man hath a fon before marriage, that is a 
baſtard, and unlawful, and after he marrics the mother 
of the baſtard, and they have another fon; this ſecond 
lon is called multer, that is to ſay, lawful, and ſhall be 
heir to his father, but the other cannot be heir to any 
man, becaule in judgment of law he is faid to be nullius 
filins, or filius pauli; and they are always diſtinguiſhed 
with this addition, baſtard eigne and mulier puiſne. See 
Co. Litt. fol. 170 & 243. Sir Edward Cale fays, 2 Inſt. 
fol. 434. that, of ancient time, mulier was taken for a 
wife, and fonciimes for a widow. See BasTarp. 
MULIER't'Y, The being or condition of a mulicr, 
(2. Lit. 352. ö. 

MULLONF*, FOFENI, Cocks or ricks of kav. Pu- 
rich. Antiq.p. 141. Hence in Old Engliſh a mt, now 
Cowell, edit. 1727. 
MULMUTIN LAWS. See MormuTian Laws. 
MULNED A, A place to build a water-mill. A4 
2 tom. þ. 284. | 

VIU LIT. or MUT.”'TURA FPISCOPT, I derixed 
from the Latin word ii, for that it was a fine given 
to the King, that the hiſhop might have power to make his 


B. R. 
For the court is not to be troubled, nor the client put 


laſt will and teſtament, and to have the probate of other 


to the charge of needleſs motions, nor of motions not to mens, and the granting adminiſtrations. 2 Inſt. fel. 491. 


be granted ; and the former ſort of theſe kind of motions 
or increaſing. By a ſtatute made 5 H. 4. cap. 4. it isordain- 


do favour of ignorance, and the latter of too much pre- 


MUL'TIPLIC \ TION, { Meltiplicatiz,) Multiplying 


ſumption ; the former are to put the court to needlets | ed and ettablithed, I hat none from henceforth ſhall uſe to 


trouble, and the latter are moved againſt the honour of 
the court. 2. L. P. R. 209. 

The court was moved for an attorney of the Common 
Pleas that was ſued in this court, to allow his writ of pri- 
vilege. But Roll Ch. Juſt. bid him plead his privilege ; 
for we cannot allow it upon a motion-and his ſhewing of 
his writ of privilege. Sti. 373. Trin. 1653. B. R. Ann. 

It was faid by Rall Ch. Juſt. If there be a judgment 

inſt three, and one of them is taken in execution, and 
be afterwards ſet at large by the plaintiff's conſent, if ei- 
ther of the other two be afterwards taken in execution 
upon the ſame judgment, he may have an audit quercla, 
but he cannot be relieved upon a motion in court, tho? 
grounded upon an affidavit. Sli. 387. Mich. 1653. B. R. 
Price v. Goodrick. | 


After motion in arreſt of judgment, no motion ſhall | 


be for a new trial, but after motion for a new trial, one 
may move in arreſt of judgment. 2 Salk. 647. Turber- 
vill v. Stamp. 

If any thing be moved to the court upon a record, but 


the record upon which the motion is made be not in 


court when the motion is made, the court will make no 
rule upon ſuch a motion. 2 L. P. R. 208. cites Hill. 
22 Car. B. R. | 
One ought not to move the court for a thing againſt 
which they have delivered their opinions. Trin. 22 Car. 
B. R. But ought to reſt ſatisfied with the judgment of 
the court, and to ſubmit thereunto. 2 J.. P. R. 208. 

Tvery perſon who makes a ſolemn argument at the 
bar, is allowed by the court a motion for his argument. 
2 Z. P. X. 220. 7 

See 1s Vin. Mr. tit. Mstion. 

MOWN'TEF., An outcry or alarm to mount, and 
make ſome ſpeedy expedition. Ciwell, edit. 1727. 

MUFFULZX, W inter-gloves made of ram-tkins. br 
| Leg. H. 1. cap. 70 they are called Musflur, and fome- 
times Musfla. 

MULCT, /Mulfa,) A fine of money ſet upon one, 
for ſome fault or miſdemeanor. Fac. | 

MULIER, As it is uſed in the Common law, feems to 
be a word corrupted, and uſed for meliar, or the French 
meilleur, and ſignifies the lawfnl iſſue (born in wedlock, 
though begotten before) preferred before an elder brother 
born out of matrimony, ann 9 H. 6. 11. Smith de Re- 
pub. Anglarum, lib. 3. cap. 6. But by Glanvill, hh, 7. 


ſkiltul in chymiſtry, cou 


74. But the reſtraint by the above ſtatute of 


; 
| 


N 


mul iy gold or lilver, nor uſe the craft of multiplication, 
| and if any the lame do, he ſhall incur the pain of felony ; 


and it was made, upon a preſumption that ſome perſons 
multiply or augment thoſe 


metals. And II. 6. granted letters patent to ſome per- 


ſons (who undertook to perform the ſame, and to find out 
the philoſophers ſtone,) to free them trom the penalty of 


the ſtatute. Rot. Par. 34 H. 6. m. 13. Co. 3 Ioft. fol. 
4. ; 
having bcen tound to have no other effect upon the un- 
accountable vanity of ' thoſe who fancied ſuch attempts 
to be practicable, but only to ſend them beyond fea, to 


try their experiments with impunity in other countries, 


the ſtat. 5 Hen. 4. was at laſt wholly repealed by 1 Will. 

SM. c. 30. Corell, edit. 1727. 1 Haw. P. C. 47. 
MULTITUDE, ( Multituds,) Muſt, according to 

ſome authors, conſiſt of ten perſons, or more. But Co. 


on Lit. fol. 257. fays, he never found it limited to any 


certain number, but left to the determination of the 
judges. 

MULTO FORTIORI, or A MINORI AD MA- 
JUS, Is an argument often uſed by Littleton, and is 


 tramed thus: Tt it be ſo in a feoffment paſſing a new 
right, much more it is for the reſtitution of an ancient 


right, &c. C. an Lit. fol. 253. and 260. a. 

MULTO, MUTILO, MOLTO, MUTO, MUT- 
TO, A mutton or ſheep, or rather a wether, quia teſli- 
culis mutiluti. Cowell, cdit. 1727. 

MUL'TONES AURI, Pieces of gold money impreſt 
with an Anus Dei, a ſheep or lamb on the one fide, and 
from that figure called multanes. This coin was more 
common in France, and ſometimes current in England, as 
appears by a patent 33 Ed. 1. cited by the learned Spei- 
man, though he had not then conſidered the meaning of 
it. Rex tenetur Ottoni de Grandifſono in derem mill;bus 
mulionum auri. Cowell, edit. 1727. 

MULTURE, (Melitura vel multura, )Signifies the toll 
that the miller takes for grinding corn. Corw-ll, ed. 1727. 


MUM, On importation, pays a barrel exciſe 3 s. by 


12 Car. 2. c. 3. and 3s. by 12 Car. 2. c. 24. and 3-. 


by 4 Fill. & M.c. 3. and 35. by 5 Will. & NM. c. 20. 


ſef. 10. and 35. by 4 Ann. c. 6. ſect. 10. and 105. by 
12 Ann. „l. 1. c. 2. fest. 1. and 10s. by 30 Ges. 2. c. 
4. fect. 4. Duties how to be levied, 2 Hill. & M. leſs. 


cap. 1. the lawful iſſue ſeems rather lier than melior, 
Vor. II. Ne. 107. 


2. 4. vo. feds. 3. 
c. 6. ſet. 16. 30 Ges. 2. c. 4. Jedi. 6. 
- 8 


J 


5 Will. & M. c. 20. fe. 11. 4 nn. 


Mum 


| | becauſe he is begotten ? mulicre, and not 2 cancubina; for he 
calls ſuch iſſue lis muleratos, oppoſing them to baſtards ; 
and Britton, cap. 70. hath frere mulier, i. the brother be- 


— 


by, 


MU R 

Mam may be exported, and the exciſe how repayable, 
1 Wil. & 1. feff.. i. c. 22. ſef. 1. Relanding it, what 
to forfeit, 1 Will. & M. ,. 1. c. 22. ſef. 2. Exciſe 
on foreign mum not to be repaid on exportation, 1 Will. 
& M. /eff. 1. c. 22. . 4. PLE, 

M G, (from the Teutor. mummen, to mimick) 
Antick diverſions in the Chriſtmas holidays, to get money 
or good cheer. Mummers to be impriloned, 3 Hen. 8. 


c. | 

MUNDBRECH, (from the Saxon mwnd, i. tutela, de- 
fenſio, and brice, frattio.) Some would have it to ſignify 
an infringment of privileges; others would that it denotes 
mantis fracturam, becauſe mund alſo is mant. But of la- 
ter time it is expounded clauſarum frafio, for mund ſig- 
nifies clauſarum munitio, the fencing of lands, therefore 
mundbrech muſt be the breaking of thoſe fences, which 
in many parts of England we call mounds ; and we ſay, 
when lands are fenced in and hedged, that they are 
mounded. Cowell, edit. 1727. 

MUNDE, Peace; and mundebrece is a breach of 
the peace. Leg. H. 1. c. 37, 66. 

MUNDEBURDE, (Mundeburdum, from the Sax. mund, 
i. e. tutela, and bord or barb, i. e. fidejuſſor. Defenſtonis 
vel patrocinsi fidejuſſio E ſtipulatio) A receiving into fa- 
vour and protection. Cowell, edit. 1727. 

MUNDICK. See Mr AL. 

MUNIMENT-HOUSE, (Munimen :) In cathedral 
and collegiate churche:, caſtles, colleges, or ſuch, is a 
houſe or ktile room of ſtrength purpoſely made for 
ing the ſeal, evidences, charters, &c. of ſuch church, col 
lege, &c. ſuch evidences bein called muniments, corrupt- 
ly miniments, from munio, to defend; becauſe inheritances 
and poſſeſſions are defended by them. 3 par. Inſt. fol. 170. 

MUNMMENTS. See Minntzurs. | 

MINIMINA, Are the grants or charters of the Kings 
and Princes to churches ; fo called, becauſe cum eis mu- 
niuntur againſt all thoſe who would deprive them of thoſe 
privileges. Cowell, edit. 1727. 


MUNUS ECCLESIASTICUM, The conſecrated | 


bread, out of which a little piece is taken for a commu- 
nicant. Inſuper & omne ſacrificium quod nos dicimus mu- 
nus eccleſiaſticum, &c. Mon. 2 tom. pag. 838. 
MURAGE, ( Auragium, ) Is a toll or tribute to be le- 
vied for the building or repairing of publick walls. 
F. N. B. fal. 227. It is due to either by grant or pre- 
ſcription. Co. 2. par. Inſt fol. 222. age ſeemeth 
alſo to be a liberty granted to a town by the King, for 


collecting money towards the walling of the ſame. Stat. 


3. Ed. 1. cap. to. Murage forfeited for being taken 
otherwiſe than it was granted. Stat. #6. 
_ MURALE, The city-wall. Huntingd. 
392. Reſonabant colles, reſonabant urbis muralia. 
MURATIO, A town or borough ſurrounded with 
walls. Egs vero de caſtris & murationibus mers fecurita- 
tem talem duct, &c. conſilio ſanctæ eccleſiæ feci. Brompton 
in the Life of King Stephen. 
MURDER, {Murdrum) From the Sax. morth, which 
ſome will have to ſignify a violent death ; from which 
the barbarous Lat. mardrum and murdrum. Sometimes 


the Saxons expreſſed it by morthded ; and morthweorc, a | 


deadly work; in French meurtre, in Spaniſh muertre, in 
Engliſh murder: A word in uſe long before the reign of 
Canutus; but we cannot find that the Sax. mortb figni- 
fies a violent death, but generally mort. Amongſt us tis 
taken for a wilful and felonious killing another upon pre- 
penſed malice. Bra#lon, lib 3. tract. 2. cap. 1 5. num. 
1. defineth it thus: Homicidium, quod nullo præ ſente, nullo 
audiente, nulla vidente clam perpetratur. Britton, cap. 6. 
is of the ſame opinion, ſo is Fleta, lib. 1. cap. 30. ad- 
ding beſides, that it was not murder, except it were pro- 
ved the party ſlain were Engliſb, and no foreigner : But 
Staundf. pl. Cor. lib. 1. cap. 2. ſays, The iaw in this 
point is altered by the ſtatute 14 Ed. 3. cap. 4. for now 
it is murder, when a man upon fore-thought malice kills 
another, whether privately or publickly, Engliſh man or 
foreigner living under the King's protection; and this 
prepenſed malice is two-fold ; 1. Expreſs, when it 

be evidently proved that there was ill will. 2. Implied, 
when one killeth another ſuddenly, having nothing to 


lib. 8. pag. | 


SH MW 

defend himſelf, as going over a ſtile, or ſuch like. Cromp. 
Fuſtice of Peace, cap. murder, fol. 19. Per pareol de 
murder en grants, le grantec clama de aver amerc:ament de 
murderers. Broke, tit. Quo warrant. 2. But f 
it was taken only for a clandeſtine killing ; for amon 
the laws of H. 1. cap. 92. tis taid, that Murdritus homo 
antiquitus dicebatur cujus inter fector neſciebatur ubicungue, 
vel quomodocungque efſet inventus, nunc adjunc lum eſt, licet 
ſciatur quis murdrum fecerit, homicidium per prod:tionem. 
So in Mat. Pariſ. anno 1216. Arthurum nepetem propriis 
manibus per proditionem inter fecit peſſimo mortis genere quad 
 Angli murdrum appellant. But now 'tis wilful killing 
another ex malitia precogitata. Cowell, edit. 1727. See 
Hom1c1DE. | Tj 

MURORUM OPERATIO, The ſervice of work and 
labour done by inhabitants and adjoining tenants in bui!d- 
ing or repairing the walls of a city or caſtle. From which 
duty ſome were exempted by ſpecial privilege. So King 
Henry the Second granted to the tenants within the ho- 
nour of Wallingford. — Ut quiet ſint de operationibus caſ- 
| tellorum E murorum. Paroch. Antiq. pag. 114. When 
this perſonal duty was commuted into money, the tax 
ſo gathered, was called murage. Cowell, edit. 1727. 

USCOVY. See Russi. 

MUSICIANS. See MixsTrELs. 

MUSLINS, Duties on them, 11 & 12 Will. 3. c. 3. 
feft. 1. 3 & 4 Ann. c. 4. To be repaid on exporta- 
tion, 12 & 13 Will. 3. c. 11. ſet. 14. The duties not 


keep- | altered by 10 Arn. c. 29. See Linen. 


| MUSSA, Lat.) A moſs or marſh ground; alſo a place 
where ſedge grows; a place over-run with moſs. Cowell, 
edit. 1727. Mon. 1 tom. pag. 426. 

MUSTER, (from the Fr. montrer) Is to ſhew men 
and their arms, and to inrol them in a book, as appears 
by ſtat. 18 Hen. 6. c. 19. So muſtred of record in the 
ſaid ſtatute, is to be inrolled in the number of the King's 
ſoldiers. Maſter of the King's muſters. 2 Ed. 6. c. 2. 
See in MASTER. 

MUSTER-MASTER GENERAL, Is mentioned in 
ftat. 35 El. e. 4. See MasTER OF THE KING'S MUST ERS. 
MU STERING OF SOLDIERS. See SoLvitxs. 

MUTA CANUM, (Fr. Meute des Chiens) A kennel of 
| _ — at a — or abbot's deceaſe had 
| ings : 1. Optimum eguum ſroe idum ipſtus epiſcopi 

cum ſella & fræne. 2. Unam — — — 
capella. 3 Unum cipbum cum ca-opertorio. 4 Unum pel- 


dem cum lavat:rio. 5. Unum annulum aureum. 6. Nec- 


non mutam canum gue ad Dom. Regem ratione prerogative 
ſue ſpeftant & pertinent. Hill. 2 Ed. 2. in ſtat. poſt 
mortem Fpiſc. Bath. & Wellenf. & clauſ. 3 Ed. 1. m. 16. 
MU'TARE, To mew up hawks in the time of their 
| molting, or caſting their plumes. The manor cf Braugb- 
ton com. Oxon. in the reign of Ed. II. was held by Mau- 
duit— per ſerjantiam mutandi unum hoſtricum Domini 
; Regis, vel illum boſtricum portandi ad aerium Domini Re- 
git. Paroch. Antiq. pag. 560. Hence the muta R. 
gia, the mews near Chairing-Croſs in Londen, now the 
King's ſtables, formerly the falconry or place for the 
King's hawks. | 


MUTATORIUS, Change of apparel. Mat. Par. 
ann. 1107. 
| MUTATUS ACCIPITER, A mewed hawk. Cito- 
ell, edit. 1727. 
MUTE, {Mutus ) Speechleſs, dumb, or that refuſes to 
ſpeak; a priſoner may ſtand mute two manner of ways, 
1. When he ſtands mute, without ſpeaking of any thing, 
and then it ſhall be inquired whether he ſtood mute of ma- 
lice, or by the act of God; and if it be found that it 
was by the act of God, then the judge of the court ex 
offic:o ought to inquire whether he be the perſon, and of 
all other pleas which he might have pleaded, if he had 
not ſtood mute. 2. When he pleads Not guilty, or doth 
not anſwer directly. or will not put himſelf upon the 
inqueſt, to be tried by God and the country. Co. 2 par. 
 Inft. cap. 12. 32 H. g. See PAN roxr Ax D pure. Mute 
alſo ſignifies a kennel or cry of bounds, as baill:y lu meute, 
& rovi a un cerfe, to follow him with a full cry. Spelman. 
Stat. Weſim. 1. 3 Ed. 1. cap. 12. *© Provides, that 
! notorious felons, and which openly be of evil EW 
| w 


MU T 


will not put themſelves in i 
them with 


in 

— Cz 
therefore it ſeems that he ſhall be draw n: 
Pain, pl. 19. jeant Hawkins ſays, it is clearly ſettled 
at this days that fanding mute upon arraignment of bigh 
treaſon is equivalent to a conviction by verdict, or confeſ- 
ſion, and conſequently ſubjects the criminal to the ſame 
kind of j and execution, as ſuch a convictian 
would do. 2 Hawk. Pl. C. 329. cap. 3. ſect 9. 8. P. 
Co. Lit. 391. a. S. P. D. 1 b. 384A. 
8. P. Fenk. 223. pl. 81. a man to ſtand 
obſtinately mute in petit larceny, he ſhall have the like 
judgment, Sc. as if he had confeſſed the indictment. 2 


J 
Hawk. Pl. C. 329. cap. 30. ſect. 10. S. P. 2 Hawk. 


PI. C. 331. cap. 30. ſect. 17. : 
rr 
dent or ble, which it is the judge's duty to look un- 
to. 2 Inſt. 177. S. P. cited by Serjeant 
that Sir William Staunford ſays, that there ought to be 
evident or probable matter to convince the party of the 
crime whereof he is arraigned, or otherwiſe that he be a 
notorious felon, or openly of bad fame, and therefore he 
adviſes the judge, for the fatisfaQtion of this ſtatute and 
diſcharge 
proves the priſoner guilty of the fact, before he proceed 
to the an. oy vr {en coy dure ; yet the Serjeant 
ys he cannot find any which takes notice of any 
examination of this kind, or of any entry, that the de- 
fendant ap 


ther upon an indictment or appeal the books ci- 
ted there] in the margin ſeem to intimate, that the 
ſtanding mute is of itſelt a ſufficient 


to be this, that it is not neceſſary to make any thing 
of this kind part of the record, it being a matter left to 
the diſcretion and conſcience of the judge, and to be 
preſumed where it is not expreſſed. But as to all capi- 
tal appeals whatſoever, and all indictments and appeals of 
petit treaſon, perhaps it may be ſaid, that not being 
within this ſtatute, but remaining as they were at Com- 
mon law, the obſtinacy of a criminal in ſtanding mute 


to them, may be of itſelf without more, a ſufficient | 


inducement to a judge to award him to his penance ; but 
conſidering thoſe appeals and indictments are within the 


ſame reaſon with thoſe mentioned in the ſtatute, and it is | not find it ſaid in any book, what 


uncertain how the Common law ſtood in relation to 
theſe matters, as appears by the beſt authors differing 
among themſelves concerning them, and ſeeing the me- 
thod preſcribed by the ſtatute is very juſt and equitable, 
it ſeems prudent at leaſt in the] 
rules in all caſes of this kind. 2 Hawk. Pl. C. 330. 
cap. 30. ſed. 4. 

And «vill nat put themſeives] The act ſpeaks only of in- 
dictments at the ſuit of the King; but the judgment of 
pain fort & dure was at the Common law, both in appeals 
and indictments. 2 In/t. 177. 

At the King's ſuit] This act extends not to the 
ſuit of the party by appeal, becauſe as ſaid before the 
judgment of puin fort & dure was at the Common law 
both in appeal and indictment. S. P. Fen. 223. pl. $1. 


Shall bave ſlrong and hard impriſonment] Some hold | 


from theſe words, that the puniſhment of pain fort £9 
dure was given by this act; others held, that at the 
Common law for felony the priſoner ſtanding mute ſhould 


upon a nibil dicit be hanged, as at this day it is in caſe | 


ef high greafon, ard, as they far, in cafe of appeal; 


inqueſis of felonies that men | 


awkins, and 


his duty, to examine the evidence which 

n 

ment given againſt him upon his ing mute, whe- 
— Er 


ground for ſuch 
judgment; yet all that can be inferred from thence ſeems | 


and impriſoned for the contempt. 2 
udge to obſerve the fame | 4 


others held, that at Common law, in favour of life, he 
ſhould neither have pai dure, nor have judg- 


eight, famine and cold ; and that the rea- 
ible judgment is given by the ſtatute, viz. 

to ſtand to the Common law of the 
and due trial according to law, and 
therefore his puniſhment is more ſevere, laſting and grie- 
vous without compariſon, than it ſhould have deen for the 
offence of felony itſelf ; and the felony itſelf cannot be 
adjudged without anſwer ; and denies all thoſe other opi- 
nions. And as to the firſt he holds, that this puniſhment 
was not firſt inſſicted by this act; for that no court or 
judges could upon theſe words (have ſtrong and hard im- 


priſonment) frame ſuch a judgment conſiſting of ſo many 


divers particulars ; and hence it neceſſarily follows, that 
this puniſhment, becauiſe it was to be done in priſon, was 
before this act, but ſufficiently fignified (as ever ſince it 
hath been) by thoſe two epitk<ts fort & dure; ſo as this 
act ſetteth forth the quality of this judgment, and not the 
elf. 2dly, This act deſcribes what perſons 


the 
in dure, do prove that fuch judgment was be- 
1222 for this ſtatute extends not to 


hanged by the Common law, this 
ſtatute does not take it away, but ordains, that he ſhould 


have ſtrong and hard impriſonment, and therefore that a 


felon ſtanding mute, may, according to their opinions, 
be hanged at this day, is contrary to all the books and 
conſtant and conti experience. As to the third, it 


| would be entertaining too mean an opinion of the Com- 


mon law, ſhould it fo far encourage felons that they by 
their contumacy againſt it ſuffer one of the loweſt pu- 
niſhments, v:z. impriſonment till they would anſwer ; 
_— anſwer to the firſt opinion is likewiſe ſo to this. 
2 Inſt. 178, 179. | 
Of light ſuſpicion] Serjeant Hewkins ſays, that be does 
_— be done to a 
perſon who obſtinately ſtanding mute to an arraignment 
ſhall appear to be charged upon very light ſuſpicion ; but 
ſays he takes it for granted, that he be ſeverely fined 


&. Pl. C. 330. 
cap. 30. ſect. 15. | 
Appeal at Newgate before the juſtices of gaol delivery, 


the defendant pleaded Not guilty, and would not put him- 


ſelf upon the country, by which he was put to penance, 
and the judgment was, that he ſhall be remanded to the 
priſon where he was before, and after he ſhall be put into 
a chamber, and there ſhall be naked without litter, raſhes 
or cloaths, or otker thing but the bare grourd, and then 
he ſhall be laid upon his back naked, without any thing 
about him, ſaving a cloth to cover his members, and 
that his head and his feet be covered, and that the one 
arm be drawn to the one quarter of the chamber with a 
cord, and the other arm to another quarter, tc. and that 
the one foot ſhall be drawn to the one quarter of the cham- 
ber, and the other foot to the other quarter, c. and that 
a piece of iron ſhall be put upon his body as much as he 
can ſuffer and bear upon him and more, mand - 

F 


UT 


day he ſhall have three morſels of bread made of barley, 
without any drink, and the ſecond day he ſhall drink 
as much as he can at three times of water which 1s 
next to the door of the priſon, except running water, 
without any bread, and this ſhall be his diet till he be 
dead. Quod nota. Br. Corone, pl. 160. cites 14 Ed. 4. 8. 
Serjeant Hawkins lays, that the manner of inflicting 
this puniſhment may be beſt found from the books of 
entries and other law books, all of which generally agree, 
that the priſoner ſhall be remanded to the place from 
whence he came, and put into ſome low dark room, and 
there laid on his back without any manner of covering, 
except for the privy parts, and that as many weights be 
laid upon him as he can bear and more, and that he ſhall 
have no manner of ſuſtenance but the worſt bread and 
water, and that he ſhall not eat the ſame day in which 
he drinks, nor drink the fame day on which he eats, and 
that he ſhall ſo continue till he die. But that it is ſaid 
that anciently the jud t was not, that he ſhould con- 
tinue until he die, but until he ſhould anſwer, 


ting himlelf upon his trial, which he cannot do at this da 
after the judgment of penance once given. 2 Hawk. 
Pl. C. 330. cap. 30. . 16. And there in the margin, 
the ſerjeant, as to the remanding bim to the place whence 
be came, cites H. P. = 227. $& r I 50 ”= _— 
70. 4. 4. Ed. 4. 11. fl. 18. 14 Ed. 4. f. pl. 17. 4 
Br. * 160. 2 Inſt. 178. Ra. Ent. 385. pl. 17. 
8 Ed. 4. 1. pl. 2. And as to the words in ſome low dark 
room, he ſays, that this clauſe is omitted in Teilt. 70. a. 
4 Ed. 4. 11. pl. 18. But is mentioned in all the other 
books above cited, but with this difference, that 14 Ed. 4. 
11. fl. 17. ſays only he ſhall be put in a chamber, without 
adding that it ſhall be low or dark. And as to the 
words there laid on bis back, c. he ſays, that in this all 
the books above cited ſeem to agree. And 14 Ed. 4. 8. 
pl. 17. and S. P. C. 150 (E), and 2 Inſt. 178. add, that 


he ſhall lie without any litter or other thing under him, | 


and that one arm fhall be drawn to one quarter of the 
room with a cord, and the other to another, and that 
his feet ſhall be uſed in the ſame manner. But that theſe 
clauſes are wholly omitted in all the other books above 
cited, except H. P. C. which takes notice of the latter 
of them only. And Ra. Ent. 385. pl. 2. adds, that an 
hole ſhall be made for the And Keihkv. 70. a. 
ſays, that the head ſhall not touch the earth; but none 
of the other mention either of theſe clauſes. And as to 
the words, that as many weights ſball be laid upon bim as 
be can bear and more, &c. he ſays, that in this all the 
books above cited agree. And as to the word bread, he 
' favs, that 14 Ed. 4. 8. pl. 17. S. P. C. 150. (F), and 
2 Inſt. 178. are, that he ſhall have three morſels of barley 


bread a day. Keilw. 70. a. that he ſhall have only rye | 


bread, and Ra. Ent. 385. pl. 2. and 2 Hen. 4. f. pl. 2. 
generally, that he ſhall have of the worſt bread. And 
as to the word water, he ſays, that in 14 Ed. 4. 8. pl. 17. 


S. P C. 150. (E), 2 Inſt. 178. and 8 Hen. 4. 1. pl. 2. | 


and Keil. 70. 4. are, that he ſhall have the water next 
the priſon, ſo that it be not current; but Ra. Ent. 385. 
pl. 5. is general, that he ſhall have the worſt water. 
And as to the words, not cat the ſame day in which be 
drinks, nor drink the. ſame day on which he cats, &c. he 
ſays, this is omitted in Keikw. 70. a. and in 8 Hen. 4. 1. 
pl. 2. And as to the words till be die, he ſays, this is 
omitted in none of the books above cited, except 14 
Ed. 5 [A.] 11. and H. P. C. 227. But that neither of 
theſe books give the whole judgment at large. Hawk. 
PI. C. 330, 331. cap. 3. 

Fer more learning on this ſubject, ſee 15 Vin. Abr. tit. 
Mute, and ſee Obſervations on the Statutes, chiefly an- 
cient, fc. p. $1—54. | 

MUTINY. See Soldiers. | 


MUTTON AND LAMB, Not to be imported, 30 


Car. 2. cap 2. 
MUTUAL DEBTS. See DenT AND DEBTORS. 
MUTUAL PROMISE, Is where one man promiſes to 
pay money to another, and he in conſideration thereof pro- 
miſes to do a certain act, c. ſuch promiſes muſt be 
binding, as well of one ſide as the other; and both made 


| 


| preſentia 
Ale de Flitcham narratori predidti Petri in aſſiſa prædicla 
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at the ſame time. Hob. 88. 1 Salk, 21. Where there 
are mutual promiſes, and one of the parties dies, whereby 
the other party could not charge the executor on the pro- 
miſe of the teſtator ; yet tis here ſaid the promiſe by the 
ſurvivor ſhall continue. Yelv. 133. But it is held, that 
on mutual iſes and covenants, equal remedies are on 
both fides ; tho? the performance need not be preciſely 
r Lev. 88. 2 Med. 3 


| — „Fc. 3 Salk. 15, 108. 

| UTUATUS. If 2 oweth any perſon 100. — 
hath a note for the ſame, without ſeal, action of debt 

upon a muzuatus ;, but in this there may be wager of 

law, which there may not be in an action upon the caſe, 

on an implied promiſe of payment, &c. Comp. Attory. 


hes 


Hf | | 8 


MUTUO, In a legal underſtanding, ſignifies to bor- 


row or to lend. 2 Saund. 291. 


MUTUS ET SURDUS, A perſon dumb and deaf, 


and being tenant of a manor, the lord ſhall have the 
wardſhip and cu 


grantor or grantee of lands, &c. 1 Co. Inſt. 
MYSTERY, (Myſfterium, from the Fr. meſticr, i. e. 


art, artificium,) An ait, trade, or occupation. 


| 


| 


N 


-FACELLA, A gif or boat. *Tis mentioned is 
| Matt. Pari riſ. viz. Tranſitum per nacellas & alia 
vaſe þ 


port veſſel. Cowell, edit. 1727. 

NAM, or NAAM, (Namium, from the Sax. niman, 
capere,) Signifies the taking or diſtraining another man's 
moveable goods, and ts either lawful or unlawful. Lawfil 


the thing diſtrained for: And this naum was anciently 
called either vif or mort, quick or dead, according as it 
is made of dead or quick chattels. Luw/ul naam is fo 
either by the Common law, as when one takes another 
man's beaſts damage feaſant in his ground; or by a man's 
particular fact, as by reaſon of ſome contract made, that 
for default of payment of an annuity it ſhall be lawful 
to diſtrain in ſuch or ſuch lands, &c. Hern's Mirror of 
Tuſtices, lib. 2. cap. De Naam. See WIrURNaM. 
Non libebit namium ſumere vel vadimonium, nec avcria ſua 
imparchiare. Mon. Ang). 2 par. fol. 255. b. Cowell, 
edit. 1727. 

NAMATION, {Namatio,) A diſtraining or taking a 
diſtreſs. 
| edit. 1727. | 
NAME. See Misxomts. 

NAMIUM VETITUM, Is an unjuſt taking the cattle 
of another, and driving them to an unlawful place, pre- 
tending damage done by them. In which caſe the owner 
of the cattle may demand ſatisfaction for the injury, 


which is called placitum de namiq vetito. 


NAPERY, (Mentioned in ftat. 2. R. 2 c. r. fromthe 
Italian napperia, i. linteamina domeſtica,) Linen cloth, 


or houſhold linen. Cowell, edit. 1727. 
NARRATOR, A pleader or ſerjeant at law. Ef ſci- 


endum quod quidam Willielmus Lovel miles hic in curia in 
audientia juſtic. animo impetuoſo dixit cuidam 
placitandi, Sc. Hill. 16 Ed. 3. in Scacc. Anciently 
ſerviens narrator was uſed for a ſerjeant at law. See 
SERJEANT. So in Fleta, lib. 2. c. 37. 
curia Regis pro aligus narrare nen audietur, niſi pro ſemet 
ipſo, ſi narrator fuerit. 
NASSABOROUGH, Its juſtices were impowered to 
determine Is, 9 Ges. 1. c. 7. ſed. 7. 
| NASSE, or NESSE, (Mentioned in ſtat. 4 H. 7. cap. 
21.) Seems to have been the name of the port at Orford 
in Suffolk. From the Saxon neſe, promentorium. Cow - 


ell, edit. 1727. 3 


ſtody of him. 2 Crs. 1056. If a man be 
dumb and deaf, and have underſtanding, he may be a 
and that he might fave himſelf from the penance by put- | 


reparavit. | 
NACKA, NACTA, A fmall ſhip, a yatcht, a tranſ- 


naam is a reaſonable diſtreſs proportionable to the value of 


In Sc:tland it is uſed for impounding. Cowell, 


Et ulterius in 


. 


NAT ALF, 'The ſtate and condition of a man 7 


quis de bomicidis accuſetur, & idem Je purgare velit ſecun- 

dum natale ſuum. Leg. Hen. 1. cap. 64. 
NATHWY'TE, from the Sax. nath, i. e. lewdneſs ; 

and fo it might ſignify the ſame with Lairwite. Cowell, 


Lie Red 


| bas 


edit. 1 * 
NATIVI DESTIPITE. J. C. nativus de ſtipite qguondam 


tenuit in villenagio ut de ſtipite unua mcſſuagium in Rilla- 
ton, Ec. Survey of the Dutchy of Cornwall; where there 
is alſo mention of nutivi canventianarii. The firſt were 
villains or bondmen by birth or ſtock: The other by 
contract or covenant. Servi enim alii natura, alii fatti 
& alii emptione, alii redemptione, alii ſua vel alterius da- 
tione. LL. Hen. 1. cap. 76. And in Cornwall it was 
a cuſtom, that if a freeman married nativam, and brought 
her ad liberum tenementum & liberum thorum, and had 
two daughters, one of them was free, and the other a 
villain. Bran, lib. 4. cap. 21, 22. 

NATIVITY, {Nativitas,) Birth: Caſting the nati- 
vity or by calculation, ſeeking to know how long the 
Queen ſhould live, &c. made telony, 23 El. 2. Nati- 

vitas was anciently taken for bondage or villenage, Ter- 
rum quam nativi 2 tenuerunt de ſe in nativitate. Mon. 
Angl. 2 pur. f. 645. | 

NATIVO HABENDO, Was a writ that lay to the 
ſheriff, for a lord, whole villain claimed for his inheritance, 
run from him, tor the apprehending and reſtoring him to 
his lord again. Reg. Orig. fol. 87. F. N. B. fal. 77. See 
the charter of Richard the Second, by which he manumit- 
ted all in the county of Hertford. Walfingham, pag. 254. 


NATTIVUS, He that is born a ſervant, and ſo differs 


from him that ſuffers himſelf to be fold, of which ſer - 
vants there are three forts, bandmen, natives, and villains; 
bandmen were thoſe who bound themſelves by covenants 
to ſerve, and took their name from the word bond ; na- 
tives we ſpoke of juſt before; and villains were ſuch who 
belonging to the land, tilled the lord's demeſnes, nor 
might depart thence without the lord's licence. Spelman's 


1727. | | 
NATURAL AFFECTION, (Naturalis affectio, ) Is 


a good conſideration in a deed; and if one, without ex- 


preſſing any conſideration, covenant to ſtand ſeiſed to the | 


uſe of his wife, child, or brother, &c. Here the naming 
them to be of kin, implies the conſideration of natural 
affection, whereupon ſuch uſe will ariſe. Cartb. 138. 
See CONSIDERATION. | 


NATURALIZATION, / Nuturalizatio,) Is when an | 


alien born, is made the King's natural ſubject. Cowell, 
_ edit. 1727. 


The Children of a King of England, or of ſubjects 


horn out of the King's allegiance, to be deemed natural- 
born ſubjeQts, 25 Ed. 3 . 2. 7 Ann.c.5.f.3. 10 
Ann. c. 5. 4 Ceo. 2. c. 21. 

An act for naturali- ing the children of Thomas Points, 
and others, 33 H. 8. c. 25. 

Such as are to be naturalized or reſtored in blood, 


ſhall receive the ſacrament, and take the oaths, 7 Jac. 1. 
c 


ſea, during the troubles, naturalized, 29 Car. 2. c. 6. 
Children of officers born abroad naturalized, 9 & 10 

W. z. e. 20. | 

No alien, tho? naturalized, Sc. capable of offices of 
truſt, e. 12 C13 VV. z. c. 2. = 

Natural ſubjects may inherit, and make their title by 
anceſtors born beyond ſea, 11 & 12 V. z. cap. 6. pro- 
vided they were before the time of the deſcent, 25 Ges. 
2. c. 29. 


Foreign proteſtants naturalized, ) Ann. c. 5. repealed, 
10 Ann. c. 8. 


Perſons naturalized at the acceſſion of G2. 1. not diſ- 
abled, 1 Ges. 1. c. 4. /e. 1. 


No bill of naturaliza*t-n to be rec. ived, without a | 


clauſe diſabling from being a member e parliament, c. 

1 Geo. 1. c. 4. Gel. 2. | 
Time given to the Palatines in Ireland for taking the 

oaths, 1 Ges. 1. c. 29. | 
Vor. II. Ne. 107. 


fel. 31. 


| 
Ihe children of his Rfajeſtv's ſubjects born beyond 


N 


Children of ſubjects born abroad deemed natural- born 
ſubjects, 4 Geo. 2. c. 21. 


Foreign ſeamen ſerving two years upon proclamation 
in time of war, naturalized, 13 Geo. 2. c. 3. 
Foreigners reſiding ſeven years in the plantations natu- 


ralized, 13 Geo. 2. c. 7. 
20 Geo. 2. c. 44. 

Sacrament to be received except by Quakers and Jews, 
13 Geo. 2. c. 7. ſed 2. 

Reſtrained from holding offices of truſt, Ic. 13 Ge. 2. 
c. 7. J. 6. 20 Ges. 2. c. 44. /.5. , 

Foreign proteſtants ſerving three years in the whale- 
fiſhery naturalized, 22 Ges. 2. c. 45. ſed. 8. 

Excluded from offices of truſt, &c. 22 Ges. 2. c. 45. 
ſeft. 10. 

None to inherit by 11 V. 3. c. 6. but ſuch as were 
capable to take at the death of him who died laſt ſeiſed, 
25 Geo. 2. c. 39. 

Foreign proteſtants ſerving two years in America, na- 
turalized, 2 Geo. 3. c. 25. 

See AL1EX. 
NAVAGIUM, Was that duty which was incumbent 


tended to the M:ravians, 


on the tenant to carry his lord's goods in a ſhip. Liberi 
int ab omni cariagio, navagio, c. Men. 1 tom. 922. 


NAVAL STORES. See Sutrs, STorEs. 
NAVIGATION. See Snrys. 


NAVIS, NAVICULA, A fmall diſh to hold the fran- 


| kincenſe, before it was put into the thuribulum, cenſer, 


or ſmcaking pot. Inter eccleſte ornamerta----=<thuri- 


 bulum cum navi. Furech. Antiq. pag. 598. It ſeems fo 


called from the ſhape, reſembling a boat or little ſhip, 
as a cogue of brandy for the like reaſon. Cell, edit. 
1727. | 

'NAVIS ECCLESLE, The nave or body of the 


church, as diſtinguiſhed from the choir, and wings, or 


ifles. It is part of the church where the common people 
ſit, which being the longeſt part is fo called: 9rd ca- 


mera ejus veluti navium carina eft, Du Cange. 
Gheſſ. See Chart. R. 2. Qua omnes manumittit a binda- | 


gio in com. Hertf. Walſingham, pag. 254. Cowell, edit. | 


1 Ces. 1. ff. 2. c. 25. ſedi. 6. Stealing them felony, 
2 Ges. 2. c. 25. 


NAVY. See SEAMEN, SHies. 5 
NAVY BILLS, Counterfeiting them, c. puniſhed, 


ect. 3. 

Navi , How rebuilt, 25 Car. 2. c. 10. 

NE ADMIT TAS, Is a writ that lieth for the plaintiff, 
in a quare impedit, or him that hath an action of darrein 
preſentment depending in the Common Bench, and fear- 
eth that the biſhop.will admit the clerk of the defendant, 
during the ſuit between them ; which writ muſt be ſued 
within ſix months after the avoidance, becauſe after fix 
months the biſhop may preſent by laple. Reg. Orig. 

J. XX f. 37. 5 

NECESSITY. The law charges no man with default 
where the act is compulſory, and not voluntary, and 
where there is not a conſent and election; and therefore 
if either there be an impoſſibility for a man to do other- 
wiſe, or ſo great a perturbation cf the judgment ard 


| reaſon, as in preſumption of law man's nature cannot 


overcome, ſuch neceſſity carries a privilege in itſelf. 
Bac. Elem. 25. 

Neceſſity is of three forts; neceſſity of conſervation 
of life, neceſſity of obedience, and neceſſity of the act of 


| God or of a ſtranger. Bid. 


And firſt of conſervation of life: If a man ſteal viands 


to ſatisfy his preſent hunger, this is no felony nor lar- 


ceny. Bid. But if ſuch neceſſity be owing to his un- 
chriftineſs, ſurely it is far from being an excuſe. Hawk. 


Pl. C. 93. cap. 33. ſeft. 20. So if divers be in danger 
of drowning by the caſting away of ſome boat or barge, 


and one of them get to ſome plank, or on the boat's ſide, 
to keep himſelf above water, and another to fave his life, 
thruſts him from it, whereby he is drowned, this is nei- 


ther /e defendendo, nor by miſadventure, but juſti 


Ibid.----S. P. Hawk. Pl. C. 73. cap. 28. ſed. 26. 

So if divers felons be in gaol, and the gaol by caſualty 
is ſet on fire, whereby the priſoners get forth, this is no 
eſcape nor breaking of priſon. Bac. Elem. 25. 

So upon the ſtatute, that every merchant ſetting his 
merchandiſe on land without ſatisfying the cuſtomer or 
agreeing for it, (which agreement is conſtrued to be in 

5 T certainty) 
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cettainty] ſhall forfeit his merchandiſe, and it is ſo that 
by — a great quantity of the merchandiſe is thrown 
over-board, whereby the merchant agrees with the cu- 
ſtomer by eſtimation, which falls our ſhort of the truth, 
yet the over quantity is not forfeited; where note, the 
neceſſity diſpenſes with the direct letter of a ſtatute-law. 
Bid. & 26. ; 
Sa if a man have right to land, and do not make his 
entry for terror of _ the law allows him a continual 
claim, which ſhall be as beneficial unto him as any 


9 Rid. 26. 
he ſecond neceſſity is of obedience ; and therefore 
where baron and feme commit a felony, the feme can 
neither be principal nor acceſſory, becauſe the law intends 
her to have no _ g — 1— and obe- 
dience ſne owes to u Did. | 

So one reaſon among others, why ambaſſadors are uſed 
to be excuſed of practices s the ſtate where the 
reſide (except it be in point of conſpiracy, which is agat 
the law of nations and fociety) is, becauſe nan conſtat 
whether they have it in mandatis, and then they are excu- 
ſed by neceſſity of obedience. bid. : 

So if I have a warrant or precept from the King to 
fell wood upon the ground whereof I am tenant for lite 

or for years, I am excuſed in waſte. [b:d. 
The third neceſſity is of the act of God, or of a 
ſtranger ; as if I be particular tenant for years of a 
houſe, and it be overthrown by grand tempeſt, or thunder 
and lightning, or by ſudden floods, or by invaſion of 
enemies, or if I have belonging to it ſome cottage which 
| has been infected, whereby I can procure none to inha- 
bit them, nor workmen to repair them, and fo they fall 
down; in all theſe cafes I am excuſed in waſſe; but of 
this laſt learning when and how the act of God, and 
ſtrangers do excuſe, there be other particular rules. Bac. 
Elms. 26, 27. 


be noted, that neceſſi ivileges only 9 
It is to b by pegs any gre 


jura privata; for in all caſcs if the act that 

ver a man out of the neceſſity be againſt the common- 
wealth, neceſſity excuſes not; for privilegium non valet 
contra rempublicam; and another ſays, neceſſitas publica ma- 
n for death is the and fartheſt 


point of particular neceſſity, and the law impoſes it upon | 


every ſubject, that he prefer the urgent ſervice of his 
—_ — coun before the ſafety of his life; as if in 
danger of tempeſt thoſe that are in the ſhip throw over 
other men's goods, they are not anſwerable ; but if a man 
be commanded to bring ordnance or munition to relieve 
any of the King's towns that are diſtreſſed, then he can- 
net for any danger or tempeſt juſtify the throwing them 


over board; for there it holds which was ſpoken by the | 


Namun, when he alleged the ſame neceſſity of weather to 
hold him from embarking, neceſſe eſt ut eum, non ut vi- 
vam. So in the caſe put before of huſband and wife, if 
they join in committing treaſon, the neceſſity of obe- 

dience does not excuſe the offence, as it does in felony ; 
| becauſe it is againſt the commonwealth. Bac. Elem. 27. 

So if a fire be taken in a ftrect, I may juſtify the 
pulling down of the wall or houſe of another man to 
ſave the row ſrom the ſpreading of the fire; but if I be 
aſſailed in my houſe in a city or town, and diſtreſſed, 
and to fave my life I ſet fire on mine own houſe, which 


ſpreads and takes hold of other houſes adjoining, this is | 


not juſtifiable, but I am ſubje& to their action upon the 
caſe, becauſe I cannot reſcue mine own lite by doing any 
thing which is againſt the commonwealth ; but if it had 
been but a private treſpaſs, as the going over another's 
ground, or the breaking of his incloſure, when I am 
purſued, for the ſafeguard of my life it is juſtifiable. 
Bac. Elem, 27, 28. 

The commoncaſe proves this exception; that is, ifa mad 
man commit a felony, heſhall not loſe his life for it, becauſe 
his infirmity came by the act of God; but if a drunken 
man commit a felony, he ſhall not be excuſed, becauſe 
his irnperfection came by his own default.; for the rea- 
ſon that loſs or deprivation of will, and election by ne- 
ceſſity, and by infirmity, is all one, for the lack of ar- 
litrium ſelutum is the matter; and therefore as infirmitas | 
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culpabilis excuſes not, no more does neceſſitas culpabili- 
Bac. Elem. 29. | 
NECKLACES AND BRACELETS OF GLASS 
ed, What duties to pay, 4 Will. & M. c. 5. /ect. 2. 
ECKCLOTHS, What ſorts of neckcloths are not 
chargeable by 10 Ann. c. 19. 12 Ann. ft. 2. c. 9. ſoc. 


. and c. 19. 
1 NEEDLEWORK, Importing it prohibited, 13 & 14 
Car. 2. c. 13. May be exported duty free, 11 & 12 
Will. 3. c. 3. ſed. 15. 
NE. FXEAT REGNO, Is a writ to reſtrain a perſon 
from going out of the kingdom without the King's li- 
cence. F. N. B. 85. 
By the Common law every man may go out of the 
realm to merchandize, or on pilgrimage, or for what 
other cauſe he pleaſeth without the King's leave, and he 
hall not be puniſhed for ſo doing; but becauſe that 
every man is of right for to defend the King and his 
realm, therefore the King at his pleaſure by his writ may 
command a man that he go not beyond the ſeas, or out 
of the realm without licence; and it he do the contrary, 
he ſhall be puniſhed tor diſobeying the King's command; 
and it ſeemeth that this command may be made by the 
King's writ under the Great ſc al, and alſo the Privy 
| ſeal or fignet ; for by the law the ſubject is bound to take 
notice of every writ the King's ſeals in fuch caſe, as 
well as of the Great ſeal. F. N. B. 85. (A). 
A writ of Ne exeat Regno may be granted in 
caſe where there is danger of ſubterfuge from the juſtice 
of the nation, though of private ccncernment. 2 Chan. 
Caſes 245. Trin. 30 Car. 2. Anon”. Per Fleming Ch. B. 
the King may inhibit any man; for the cauſe is not tra- 
verſable. Lane 29. | 
A Ne exeat Regno ought not to be granted but upon 
— 1 18 1 1 a ham ine reple- 
giando may lie; I. J. Farr. 9. Piſe b. 1 Ann. 
| >. R. Anon. my # ea 
A ſolicitor's bill being taxed, and reported over paid 
60 l. on motion, and affidavit of his going beyond ſea, a 
Ne exeat Regno was granted, though no bill was in court 
vhereon to ground this writ ; per Maſter of the Rolls. 
| Chan. Prec. 171. Mich. 1701. Loyd v. Card. 

A Ne exeat Regno lies to prevent one's going into Scot- 
land, it being out of the juriſdiction of Chancery ; and 
the proceſs thereof not reaching thither is equa'ly miſ- 
chievous to the ſuitor here, as if he actually were out of 
the kingdom ; and though it was moved tor one defen- 
| dant againſt another defendant, yet it being in a matter 

of account in which both parties are actors, and money 
being ſworn due from the defendant againſt whom to the 
other, Lord Harcourt thought the motion proper. Vm 
| Rep. 263. 1714. Done's cate. 
Where the party is to be reſtrained from going to Scot- 
land, the condition muſt be not to go out cf the realm 
or to Scotland; for if it be only not to go out of the 
realm, the party going to Scotland will not forfeit his 
| bond or recognizance. Wyms's Rep. 263. in a note there. 

It was moved to have a Ne exeat Regno framed fo as to 
prevent the defendant going into Scotland upon affidavit 
of his going to reſide there, and having confeſſed that he 
had received 10,000 J. as truſtee for the plaintiff. 

An order was made at the Rolls, and the writ marked 
10,000 /. bail, but apprehending that the uſual writ 
would not reſtrain his going into Scotland, as being now 
the ſame kingdom, and yet as much out of the reach of 
the proceſs of the court as any foreign part out of the 
King's allegiance, the ſame was moved before the Lord 
| Chancellor, who aſked, What authority he had to alter 
an original writ ? Epecially as this writ was not origi- 


| nally intended to aid the proceſs of this court, but was a 


mandatory writ to prevent the King's ſubjects from going 
into foreign countries to practiſe treaſon with the King's 
enemies? And ſaid, that perhaps there was no founda- 
tion for the doubt whether the common writ would not 

prevent the defendant's going into Scotland, as well as 
| any of the King's other dominions out of the proceſs of 
this court. His lordſhip ſaid, it was dangerous to alter 
old. eſtabliſhed forms, and therefore would make no 2 
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parties eed in the old beaten 
Chan. in Lend: albot*s time 196. Faſcb. 


inc 


luſroam negativam, & boc importare videntur dichicne- 
( ſalum & tantum) que implicant negativam. Pcianus 


1730. v. Maccray. Probationibus, lib. 1. cap. 31. num. 16. fol. 93- 
＋ now moſtly uſed where a ſuit is commenced in In information againſt J. A. for buying cloths of # 
this court againſt a man, and he deſigning to defeat the B. contra uti de anno 24 Hen. 8. he faid, 


that he did not buy of A. B. contra formam ftatuti prout, 
Sc. and no iſſue; for it is not material if he bought of 
A. B. or of V. N. or of any other, but if he 
the cloths contra formam flatuti or not, and therefore 
the iſſue ſhall be that he did not buy modo & forma, Ec. 
Br. Iſſues Joines, pl. 81. cites 33 Hen, 8. 

Debt was brought upon an obligation, the condition 
whereof was, that J. S. ſhall not diſturb the plaintiff in 


equity of this court, is about to go ö 

however, that the duty will be endangered if he goes. 
K. C. 251. i 

e uit be granted on behalf of a ſubject, and the 
party taken, what is generally done is this; The party 

either gives ſecurity by bond in ſuch ſum as is deman- 

ded, or he ſatisfies the court by anſwering, (where the 


| 


anſwer is not already in) or by affidavit, that he deſigns | his poſſeſſion by any indire& means. To which the de- 
not to go out of the realm, and gives ſuch reaſonable ſe- fendant pleaded, that he did not difturb the plaintiff in 
curity as the court directs, and then he is diſcharged. | his poſſeſſion by any indirect means, but by due courſe 


of law; and it was objected, that the plea was ill, be- 
cauſe not ſhewed how by due courſe, viz. what ſuit. 
But agreed the plea would have been good if he had only 
ſaid, not diſtur by any indirect means; but doubted if 
| not ill, becauſe he pleads over by lawful means, and ſays 
252. See 1e Vin. Abr. 537—539. not what, ſo that it may be tried. Heatb' Max. 53. 
NEGATIVE, Is a propoſition by which ſomething is cites 2 Lee 199. Dighton v. Clark. | 
denied; alſo a particle of denial, as, nat. — 4 An | A. covenanted that he had not made any former grant, 
affirmative includes a negative; for every ſtatute limiting nor would afterwards make any grant without the plain- 
any thing to be in one form, although it be ſpoke in tiff 's aſſent. In debt on bond for performance of cove- 
the afficn2tive, it includes in iticit a negative; as the nants, the defendant pleaded that he did not grant with- 
ſtatute of Weſim. cap. 4. ot a quid ei deforceat is, that out the plaintiff's aſſent, and this upon demurrer was 
the demandant (hall vouch ac ft tenens efſet in priori held not good. Cya. J. 559, 560. Hill. 17 Fac. B. R. 
breve, includes a negative, viz. and not otherwiſe, for it Lea v. Luthell. See 15 Vin. Mr. tit. Negative pregnant. 


P. R. C. 252. | 

While this was accounted a writ of grace, if the party, 
to whom the writ was, had anſwvered and denied the 
equity of the plaintiff's bill, and the court ſaw no cauſe 
to the contrary, the writ would be ſuperſeded. P. R. C. 


has been taken ſince, that if the firſt writ was a ſcire ; 

iat, and the tenant in the guad ei deforceat maintains | 
the title of it, the demandant ſhall not vouch ; for he | 
ſhall vouch ac þ tenens eſſet in priori breve, which is as | 
much as to ſay, that he ſhall vouch, ac fi tenens eſſet in 
ori breve, and in no other manner, and then in the 
firſt writ (it being a ſcire facias) he could not vouch, no 
more than he can now. Plau. C. 206. b. 207. 4. Arg. 
Ubi plura, in caſe of Stradling v. Morgan. 


q 


NEGGILDARFE, Toclaimkindred. Covell, edit. 1727. 

NEGLIGENCE, Is where a perion neglects or omits 
to do a thing which he is by law obliged to. And where 
one has goods of another to keep till ſuch a time, and he 
hath a certain recompence or reward tor the keeping, he 
ſhall ſtand charged for injury by negligence, fc. but if 
he hath nothing for keeping them, he is not bound to 
anſwer. Doctar and Student 260. A man that finds an- 


other's goods, if they are after hurt by wilful negligence, 


The defendant ſwore an affirmative, and afterwards 
an information was exhibited againſt him for it; tho? a 
negative could not be proved, yet the court directed that 
they ſhould firſt give their probable evidence, and that 


 *tis held he is char to tie owner; though it is 
otherwiſe when they are loſt by caſualty ; as in cafe they 
are laid in a houſe, which is accidentally burnt ; or if he 
delivers them to another to keep, who runs away with 


the defendant ſhould afterwards prove his affirmative if 
he could. Cumb. 57. Trin. 3 Fac. 2. B. R. The King 
v. Comes. 

Two may be conſtrued as a negative in 
grants, but not in pleas ; for they are to be in Latin, 
and muſt be conſtrued as Latin ought to be. Per cur. 
1 Salk. 328. Trin. 2. Ann. B. R. Dillon v. Harper. 

Negative may be implied by an affirmative, but not 
neceſſarily e contra. As the ſaying, that a papiſt, unleſs 
he conforms, ſhall not take by deviſe, does not neceſſa- 
2 imply that if he does conform, he Gall take by de- 
viſe, Sc. 2 Wrms's Rep. g. Paſch. 1722. in caſe ot 
Hill v. Fellin. 

Where a truſt of a term for raiſing portions for 
daughters directs a particular method for raifing them, 
it implies a negative, that they ſhall not be raiſed 
2 other way. 2 Wmss Rep. 19. Fuſcb. 1722. in 
caſe of Ivy v. Gilbert & aP, 

An affirmative oath was made to ground an attachment 
upon; if the perſon againſt whom the motion is, denies 
the charge by oath poſitively and fully, the negative oath 
ſhall be preferred; and this is the only cafe in which it 
ſhall be ſo. 8 Mad. 8 1. Trin. 8 Geo. The King v. Ack- 
worth © al. 

EGATIVE PREGNANT, ( Negativa pregnant) Is 
a negative, implying alſo an affirmative : As if a man be- 
ing impleaded to have done a thing on ſuch a day, or in 
ſuch a place, denieth that he did it node & forma declarata, 
which implieth nevertheleſs that in fome fort he did it: 
Or if a man be ſaid to have alienated land in fee, and he 
faith he hath not aliened in fee, that is a negativeprevnant ; 
for though it be true that he hath not aliened in fee, yet 
it may be, he hath made an eſtate in tail. Dyer, fel. 
17. num. 95. and Brook bac titulo, and Kitchin, fol. 232. 
and the Terms of the Law. We read alſo in ſome Civi- 


them, Sc. Ibid. 
bed, and it is without his default and negligence, he ſhalt 


It is held, if an accountant be rob- 


not be anſwerable for the money. 1 Inſt. 99. 

If there be a decree for an account to which an exe- 
cutor is party, and he has a debt due to him which he 
does not claim, but lies by, and the account is taken and 
perfected, he ſhall not bring a new bill for his debt, and 
put the eſtate to the expence of a new ſuit to obtain a 
latisfaction which he might have had in the courle of 
the former proceedings. Per the Maſter of the Rolls, 
| who ſaid, that this is not acting agreeable to his truſt. 
2 Wms's Rep. 665. Mich. 1734. Cowper v. Earl Cowper. 
Further aſſurance was not demanded within the time, 
yet equity ordered to make further aſſurance afterwards. 

Toth. 76. cites 1594. Kemp v. Palmer. 
If a purchaſor neglects to inrol his deed of bargain 
and ſale, being his only aſſurance, and the bargainor 
brings his ejectment againſt him, and hath judgment; 
the bargainee may reſort to Chancery, and there be re- 
lieved, if not for the land, yet for the money paid. 
| Mich. 13 Fac. 1. Chan- Rep. 10. in the Earl of Ox- 
| ford's cafe, cites Facques v. Fluntley, 13 June 1599. in 
| Chancery. 
| A term was veſted in truſtecs, upon failure of iſſue 
male, to raiſe 1 500 l. for daughters. And it was, that 
| the truſtee by and out of the rents, iſſues and profits of, 
Se. as well by leaſing or demiſing the fame for 21 
years, or three lives, or for any term, Ec. of years de- 
termi nable on three lives, not exceeding 120 years; ſhould 
raiſe and pay for portions, Se. 1 500 J. but no time li- 
mited for payment, nor any provi/o for determining the 
term on payment. The truſtees died. Then the father 
died, leaving a daughter, but no iſſue male, but had con- 
veyed the remainder to B. for life, remainder to his 
firſt, Ec. ſons in tail, and in default, remainder to C. 


lians of affirmativa pregnans, and that is, gue babet in ſe 


| for life, and after to his firſt, Ec. ſons, Ec. remainder 
Over. 
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over. The daughter took letters of adminiſtration to 
the furviving truſtee, and ſhe and B. mortgaged the 
land, which was 160 J. per annum, to J. S. and B. co- 
venanted to pay the money. B. entered and took the 
profits, and paid the intereſt, but none of the 1500 J. 
principal, and died without iſſue. Lord Macclesfield ob- 
ierved, that this was a power to leaſe only for 21 years, 
or three lives determinable on any number of years not 
exceeding 120, and decreed, that (the 1500/. being to 
be raiſed out of the annual profits as they aroſe) the re- 
ceipt of B. was the receipt of the daughter herſelf as to 
thoſe in remainder, and F. S. ſtanding in her place, 
who had the legal eſtate as adminiſtrator to the ſurviving 
truſtee, and was alſo ceſtui que truſt, the profits received 
by B. ſhall go in ſatisfaction of fo much of the 1500 J. and 
the reſidue to be charged on the remainder. But decreed 
further, that what might have been raifed by letting 
leaſes according to the power by way of fine, if B. had 

hended his eſtate chargeable with the money, and 
ſo had taken the benefit of making fuch leaſes, that they 
muſt be accounted for the remainder man the de- 
fendant. Ch. Prec. 583. Paſch. 1722. Ivey v. Gilbert. 
| NEGRO. In trover for 1 — 1 Not 
ilty pleaded, a ſpecial verdict found that the negroes 
— — mes an infidel prince, and uſed to be 
bought and ſold in America as merchandiſe, by the cuſtom 


among the merchants, and that the plaintiff had bought | 


them, and was in poſſeſſion of them, and that the defen- 
dant took them out of his poſſeſſion. It was argued, 
that no property can be in the perſon of a man whereupon 
to maintain trover, and cited Co. Lit. 116. that no pro- 

rty can be in villains, unleſs by compact or conqueſt. 
But the court held, that they being uſually bought and 
ſold among merchants as merchandiſe, and being infidels, 
a property may be in them ſufficient to maintain the 
action; and gave judgment for the plaintiff niſi cauſa this 
term. But at the end of the term, upon the prayer of 
the attorney general to be further heard, day was given 
to the next term. 2 Lev. 201. Trin. 29 Car. 2. B. R. 
Butts v. Penny. 

In treſpaſs the count was, that the defendant vi & 
armis unum A thiopem (Anglice vocat. a negro) ipſſus que- 
rentis pretii 100 l. apud London, &c. took and carried 
away, and kept the plaintiff out of poſſeſſion of the ſaid 
negro from that time uſque diem exbibitionts bille predif?. 
per guad he loſt the ule of his ſaid negro. Upon Not 
guilty the jury found, that the negro had been baptized 
after the taking; upon which a queſtion was made, whe- 
ther the baptiſm was a manumiſſion ? As to that the court 
gave no opinion ; but held, that treſpaſs lies not ; becauſe 
a negro cannot be demanded as a chattel, nor can his 


price be recovered in damages in action of treſpaſs, as in 


caſe of a chattel; for he is no other than a ſlaviſh ſer- 
vant, and the maſter can maintain no other action of 
treſpaſs for taking his ſervant, but ſuch only as concludes 
per quod fervitium amiſit, in which the maſter ſhall re- 
cover for the loſs of his ſervice, and not for the value, 


or for any damages done to the ſervant. Judgment quad | 
3 


querens nil capiat per billam. Carth. 396. Hill. 8 
B. R. Chamberlain v. Harvey. | 

In indebitatus aſſumpſit the plaintiff declared for 20 J. 
ſor a negro ſold by the plaintiff to the defendant, viz. 
In parachia Beate Marie de arcubus in warda de Cheape, 
a verdict for the plaintiff. And on motion in arreſt of 
judgment Halt Ch. J. held, That as ſoon as a negro 
comes into England he becomes free ; one may be a villain 


in England, but not a flave. Per Powell J. The law | 


took no notice of a negro. And Halt ſaid, It ſhould 


have been averred in the declaration, that the ſale was | 


in Virginia, and by the laws of that country negroes are 
ſaleable; for the laws of England do not extend to Vir- 
ginia, which being a conquered country, their law is what 
the King pleaſes, and we cannot take notice of it but 
as ſet forth; and therefore directed, that the plaintiff 
amend the declaration, which ſhould be made that the 
defendant was indebted to the plaintiff for a negro ſold 
here at Lz:nd;n, but the ſaid negro at the time of the 
ſale was in Virginia, and the negroes by the laws and 
ſtatutes there are ſaleable as chattels. And then the at- 
torney general coming in ſaid, that they were inheritances 
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transferrable by deed and not without. And nothing 
was done. 2 Salk. 666. Smith v. Brown and Cooper, 

Trover lies not for a negro; for men may be owners, 
and therefore not the ſubje& of property ; ard the court 
| ſeemed to think, that in treſpaſs guare captivum ſuu m cepit, 

the plaintiff might give in evicerce that the party was 
his negro, and he bought him. 2 Salt. 667. Mich. 
4 Ann. B. R. Smith v. Gould. 
NEIFE, {(Nativa, Fr. neif, naturalis,) Is a bond-wo- 
man. Stat. 1 Ed. 6. 3. and 9 R. 2. cap. 2. But if 
| ſhe marry a freeman, ſhe is thereby made free; and if 
ſhe be once free, and clearly diſcharged of all dondage, 
| ſhe cannot be neif after, without ſome ſpecial act done 
by her, as divorce, or confeſſion in a court of recurd ; and 
that is in favour of liberty, and therefore a free woman 
ſhall not be bound by taking a villain to her huſband ; 
but their iſſue ſhall be villains as their father was, which 
is contrary to the Civil law, which ſays, partus ſeguitur 
| ventrem. 6 Rich. 2. cap. 2. See NaTivus. Anciently 

lords of manors ſold, gave or aſſigned their bondmen and 
| women. Cowell, edit. 1727. Sce Maxuuisstox, 
| NaTrvus. 

NEIFTY. There was an ancient writ called writ of 
neifty, whereby the lord claimed ſuch a woman tor his 
neif, wherein but two neifs could be put; but it is now 
quite out of uſe. . 
NE INIUSTE VERES, Is a writ that ics for a tenant, 
who is diſtrained by his lord for other ſervices than he 
| ought to perform, and is a prohibition to the lord, com- 
manding him not to diſtrain. The ſpecial uſe of it is, 

where the tenant has ſormerly prejudiced himſelt, by per- 
forming more ſervices, or paying more rent without con- 
ſtraint than he needed; ſor in this caſe, by reaſon of the 
lord's ſeiſin, he cannot avoid him in avozry;, and there- 
fore is driven to this writ, as his next remedy. Neg. 
of Writs, fol. 4. Fitzh. Nat. Br. f. 19. 
NE RECIPIATUR. See TRIAL. 
NE VICECOMES, Calare mandeti Regis, guenguam 
| 1 a feſſiFene eccleſie minus juſle. Reg. of Write, 
61. | 
NEVIS AND ST. CHRISTOPHERS, The ſum of 
103, 03 J. 145. 4d. diſtributed among the preprietors 
and inhabitants, 9 Arn. c. 23. ſe. $8. 10 Arn. c. 34. 
5 Geo. 1. c. 32. 8 Geo. 1. c. 20.feft. 43. 13 Gee. 1. c. 
3. ect. 10. 1 Geo. 2. ft. 2. c. 8. f. 24. 

NEWCASTLE UPON TI NEF. Keels in the havcn 
to be meaſured and marked, 2 H. 5. c. 10. 30 Car. 2. 
ft. 1.c.8. 6& 7IW. z. c. 10. | 
No gcods ſhall be ſhipped in the harbour but at New- 
' caſtle, 21 H. 8. c. 18. 

Fiſh, ſalt cr proviſions excepted, 21 H. 8. c. 18. /. 5. 
The mayor, Sc. of Newcafi/e may pull down weils 
in the river, 21 H. c. 18. 
i Gatefide annexed to Newcaſtle, 7 Ed. 6. c. 10. Re- 
pealed, 1 M. ft. 3. c. 3. 
Goldſmiths, filverſmiths and plate-workers incorpo- 
rated, 1 Ann. ff. 1. c. 9. ſecł. 4. 5 | 

NEWFOUNDLAND. See Fisn, Grrexr.axD. 

NEWGATE MARKET-PLACF, To be leaſed to 
the city of Landen, 22 Car. 2. c. 11. ſed. 61. 

 NEWHAVEFN. See Harnovgs. 
| NEWPORT in the Ile of ig ht, The poll for Knights 
of the ſhire may be adjourncd to it, 7 & $ ill. 3. c. 25. 


0. 

NEW RIVER. See Rivr n. 

NEWS. See StAxpR. 

NEWS-PAPERS. See Sr Aus. 
NEW STILF. See Cal RN DAR. 

NEW-YORK, Salt how imported from Europe thi- 

ther, 3 Ges. 2. c. 12. | 
| NICOL, Anciently uſed for Lincoln. In faſce petiti- 
onum in turri London, 30 Ed. 1. 7 E. 1. & ſepe alibi. 
Cswell, edit. 1727. | | 
| NIENT COMPRISE, Is an exception taken to a pe- 

tition, as unjuſt, becauſe the thing deſired is not contained 

in that act or deed whereon the petition is grounded. For 
example: One deſireth of the court to be put into poſ- 


—— 


ſeſſion of a houſe, formerly among other lands, Ec. ad- 
| judged unto him: The adverſe party pleadeth, That this 


retitio 


1 
petition is not to be granted, becauſe though he had a 
judgment for certain Linds and houtcs, yet the houſe, 
into poſſeſſion wherevt he defireth to be put, is not con- 
tained among thoie, for which he hath judgment. Cowell, 
edit. 1727. Her. Plecit. 94, 95. See 15 Vin. Abr. 551. 

NIENT DELE IRE, (Mertioned in the ſtat. 29 Car. 2.) 
To ſuffer judgment to be had againſt one hy nient dedire, 
i. e. by not denying or * it, by detauli. Cowell, 
edit. 1727. Sce 15 Fin. Ar. 5. 

NIGER LIBER, Is the Black Baok in the Exchequer 

alle. 1 : 
a NIEIL., or NICTIL, Is a word v. hich the ſheriff an- 
ſwers, that is oppoſed concerning debts illeviable, and 
that are nothins worth, by reaſon of the inſufficiency of 
the parties from whom they are due. 5 R. 2. flat. 1. 
cap. 3. and 27 Eliz. cap. 3. Accounts of nibil ſhall be 

t out of the Exchequer. b R. 2. cap. 13. 

NIHIL CAPIAT PER BRE VE, I the judgment 
given agaiaft the plcintiff, either in bar of his action, or 
in abatement of his writ, Ca. an Lit?. f5!.-363. 

NI!!IL DiCtT, Is a failing to put in anſwer to the plea 
of the plainti by the day aſſigned, which if a man omit, 
judgment paſſeth againſt him of courſe by nibil dictt, 
that is, becauſe he ſays nothing in his own defence, why 
it ſhould not. Cowell, edit. 1727. Reg. Placit. 138, 


um CAPIAT PER BILLAVI. See Nint. ca- 


PIAT PER BREYE, 


| lar coin of that name. 


thereof. Smith de Repub. . 


6 - 
| were elected by che freeholders in their folkmotes, and 
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NIVICOLINI BRITONES, Nelſlnen; becauſe they 
lived near high mountains covered with ſnow, eſpecially 
in Caermartbenſbire; they are ſo called in our hifforians. 
---- Cum adverſus Nivicolinos Britones Regia efſet expedi- 
tio. Du Cange. Cowell, edit. 1727. 

NOBLE, Was an ancient kind of Engliſh money now 
not in uſe ; the value thereof, in the 34th year of Edward 
the Third, viz. 1360, appears in the — of Jabn 
King of France, upon the treaty of peace between the 
ſame two Kings, where art. 13. you have theſe words: 
—— Item accorde eft que le Roy de France payera a Roy 
d Angleterre trois milions d' eſcus d'or, dont les deux vulent 
un noble de la money d Angleterre. We at this day value 
a noble at ſix ſhillings and eightpence, but have no pecu- 
Cowell, edit. 1727. 

NOBILITY, {Nebilitas,) Compriſeth all degrees of 
dignity above a knight, ſo that a Baron is the loweſt order 


Angi. lib. 1. cap. 17. Bartolus 
in his tract, De Nobilitate, lib. 12. defines it thus 


Nobilitas eft qualitas illata, &c. Cowell, edit. 1727. 
In the Saxon times the Earls of counties being officiary, 


were removeable for male adminiſtration. 2 Salk. 509. 
in marg. cites LL. Edw. c. 35. I. I. Edgar, c. <. 
L. L. Canuti, c. 17. and Saxon Chron. ſub anno 1055. 
Before the time of 11th Ed. 3. there were but two 
titles of honour, viz. Farls and Barons; Barons were ori- 
ginally created by tenure, afterwards by writ, and laſt of 


NISI PRIUS, Is a writ judicial, which lieth in caſe 
where the jury is impanelled, and returned before the 
juſtices of the bank, the one party or the other requeſting 
to have this writ for the eaſe of the country, whereby the 


minſ.cr at a certain day, or betore the juſtices in the 
fame county at their coming. Sec 14 Ed. 3. cap. 15. 
The ferm of the writ you have in the Oli Nat. Brev. fil. 
150. and in the R-giſter Fudicial, fel. 7, & 28, 75. 
And it is called a writ of uiſi prius, of theſe two words, 
whereby the ſheriff is commanded to bring to Weſtminſter 
the men impanclled at a certain day, or before the juſtices 
of the next aſſiſes, nift die Lune apud talem locum prius 
wenerint, c. And the juſtices of niſi prius muſt be one 
of them, before whom the cauſe 1s depending in the 
bench. PF. N. B. fi. 240. which he taketh from the 
ſtatute of York, Anno 12 Ed. 2. Cowell, edit. 1727. 
Iſſues which are of eaſy examination may be deter- 
mined before the juſtices by ii prius, St. Weſim. 2. 13 
Ed. ». c. 30. 
Judgment may be given at 1 prius in darrein pre- 


Iſſues may be tried at ni privs by a judge of the ſame 
court, St. de Fin. Levat. 27 Ed. 1. fl. 1. c. 4. 
llſſues in a plea of land may be tried at ni prius before 
one or two juſtices of the place, S. Llar. 12 Ed. 2. fl. i. 
c 


St. Eber. 12 Ed. 2. ft. 1. c. 4. | 

Niſi prius ſhall be granted as well at the ſuit of the 
defendant as of the plaintiff, 2 Ed. 3. c. 16. 

Niſi prius granted in attaints, 5 Ed. 3. c. 6. 2311.8. 
c 1 3 | 

ay be granted before the juſtices of aſſi/e, Sc. 14 
Ed. 3. ft. 1. c. 16. 

Juſtices of nf price may give judgment in aſſiſe of 
darrein preſontment and quare impodit, 14 Ed. 3. ft. 1. 
c. 16. f 

The panels ſhall be returned in court and ſhewn to 
the partiee, 42 Ed. 3. c. rr. | 

Sha] be granted at the fuit of the jurors after the third 
diſtreſs, 7 R. 2. c. 7. 

Juſtices of niſi prius may give judgment in caſe of 
ſelony and treafon, 14 H. 6. c. 1. | 

For the return of juries at ft prive, 35 U. 8. c. 6. 

Cauſes laid in Middicfex, may be tried at nift Prius, 
18 El. c. 12. within eight days after term, 12 Geo. 1. 
4. 31. within fourteen days, 24 Ges. 2. c. 18. /. 5. 

Pur other mattcrs, fee FxXCHEQUER, JURY, JUSTICES 
OF ASSISE. 

Yor. II. Ne. 0g. 


| Juſtices of niſi prius may record defaults and nonſuits, 


| 


| 


| 


ſheriff is wild to cauſe the inqueſt to come to Weſt- | counties, but a comitenda Regem. g Rep. 49. 


| 


| Flt Ch. ]. 
| King and Queen v. Nnallys. 


of 


ſentment and quare impedit, St Meſim. 2. 15 Ed. 1. c. 30. 


all by patent, viz. about the 11th R. 2. As to earls, 
they were firſt created by letters patent; and an earldom 
conſiſted in office for the defence of the kingdom. See 
Bratt. lib. 1. c. 8. Comit-s had their names not from 
It may 
be intailed as any office may within We/im. 2. — And 
earldoms conſiſt of rent and poſſeſſions, which were an- 
ciently great. See Mag. Chart. The relief is 100 J. per 
2 Salk. 50g. Trin. 6 V. & M. B. R. 


At the time of making Charta, 9 H. there 
was no Duke, Marqueſs, or Viſcount in England ; for if 


there had been, they had, no doubt, been named in this 


charter. The firſt Duke that was created ſince the con- 
queſt, was Edward the Black Prince, in 11 El. z. 
Robert de Vere, Earl of Oxford, was in the 8th year of 


K. 2. created Marqueſs of Dublin in Ireland, and was the 
firſt Marqueſs that any of our Kings created. The firſt 


Viſcount that we find of record, and fate in parliament 
that name, was Jahn Beaumont, who in the 18th year 
H. 6. was en Viicount Beaumont. 

Fer Cole Ch. J. The dignities before the Conqueſt 
were not patrimonial to deſcend, which Dadderidge the 
King's ſerjeant affirmed ; and he ſaid he had ſeen charters 
before the conqueſt with the additions of Dukes and 
Earls. Ney 147. in the caſe of Andrews v. Webb. 

If the King gives land to one and his heirs Tenend de 
Rege per ſervitium baronie, he is no Lord of parliament 
until he be called by writ to the parliament. Theſe 
which are Earls and Barons have offices and duties an- 
nexcd to their dignities of great truſt and confidence, for 
two purpoles. 1. Ad a tempore pacis. 2. Ad 
d:tcndrndum Regem & patriam tempore belli; and prudent 
antiquity hath given unto them two entigns, to reſemble 
and put them in mind of their duties; for firſt they have 
an honourable and long robe of ſcarlet, reſembling coun- 
cil, in reſpect whereof they are accounted in law, De 
Magna Cancilis Regis. 2. They are girt with a ſword, 
that they ſhould ever be ready to defend their King and 
country; and it is to be obferged, that in ancient records 
the barony (under one Word) included all the nobility of 
England, becauſe regularly all noblemen were Barons, 
tho' they had a higher dignity ; and therefore of the 
charter of King Ed. 1. the concluſion is, Teſtibus archi- 
epiſcapis, epiſcopis, baranibus, Sc. ſo placed, in reſpect 
that Barons included the whole nobility; and the great 
council of the nobility, when there were beſides Earls 
and Barons, Dukes and Marqueſſes, were all compre- 
hended under the name De li Council de Baronage. 


| - U 


2 Inſt. Js 6. 


A. the 


N O L 

. the grandfather was called to by writ 

3 H. 8. A. died, and then B. his ſon was ſummoned to 
parliament ſeveral times by writ, and after was diſabled 
by act of parliament to claim any dignity, &c. by de- 
icent, remainder or otherwiſe ; B. died, leaving C. his 
ion; C. was afterwards called to parliament by Queen 
Elizabeth by writ, and fat as youngeſt lord, and died, 
leaving D. his ſon; upon a petition by D. to be reſto- 
red to the ſeat of A. his great grandfather ; it was reſol- 
ved by the juſtices, upon a reference to them by the 
committees, 1, That this being only a perſonal and 
temporary diſability, and not an abſolute and perpetual 
one, it being without any attainder, he may claim as 
heir to ſuch diſabled anceſtor, or to any anceſtors para- 
mount him. 2dly, That the acceptance of a new crea- 
tion by C. cannot hurt D. becauſe C. was diſabled at 
the time, and in truth was no lord, but an eſquire only, 


ſo that the old and new dignity deſcending together, the 


old ſhall be preferred. "Theſe reſolutions were approved 
by the lords in parliament, and confirmed by the Queen, 
and thereupon D. was accordingly conducted to his ſaid 
ſeat. 11 Rep. 1. Anno 39 Eliz. Ld. Delawarc's cafe. 
See PET RS. 

NOCTANTER. See ArPROVEMENT. 


NOCTES ET NOC TEM DE FIRMA. We often 


meet in Domeſd.:y with tot noctes de firma, or firma tot nac- 
tium, which is to be underſtood of entertainment for fo 
many nights. See Domeſday, tit. Eſſexa. Rex hundred de 
Chemeresford writelam tunc re 
noQtes de firma, & 10 lib. Ec. 


Saxons, time was c ted, not by days, but by nights, 
ſo we read in the council of che, anno 824. Et ibi 
Anita & præſcripta contertione coram epiſcapo poſt 30 neQes 
illud juramentum ad Meſi minſter deductium eff. And fo 
it continued to the time of H. 1. Leg. c. 66, 76. and 
from thence tis uſual at this time to ſay a ſevenight 
or fortnight. Cowell, edit. 1727. | 
NODFYRS or * * 8 
among the Saxon: to ſignify neceſſary fire, being deriv 
from the Saxon neb, that is, neceſſary, and fry, ignis: But 
the learned Spelman is of opinion from the old Saxon 
neod, i. obſequium ; ſo that nedfyrs were fires made in 
honour of the Heatheniſh deities. Cowell, edit. 1727. 
NOLLE PROSEQUI, Is where the plaintiff will pro- 
ceed no farther in his action, and may be as well before as 
after a verdict, and is ſtronger againſt the plaintiff than a 
nonſuit ; for a nonſuit is a default for non-appearance ; 
but this is a voluntary acknowledgment that he hath no 
cauſe of action. @ Lil. P. R. 218. 

In treſpaſs of battery and impriſonment, &c. If de- 
fendant pleads Not guilty to part, and a juſtification for 
the reſidue, upon which a demurrer is joined, the plain- 
tiff may take judgment for the demurrer by award of 
the court, in which the law is for him, and enter a 
nalle proſequi as to the iſſue. Tr. 15 Fac. in the Exche- 

quer chamber, in writ of error upon judgment in B. R. 
Per curiam. | 
Old entries, fol. 654. tit. Treſpaſs, pl. 13. A nolle 
praſegui for part, and judgment for the reſidue. Tr. 35 
EI. B. Ret. ro0g. between Linacre and Lydcot, and 
others, in treſpaſs accordingly. Tr. 9 Fac. B. R. 3301. 
Lawrence's caie, in replevin accordingly. 

A. brought treſpaſs againſt B. C. and D.---B. pleaded 
Not guilty, and fo to iſſue. C. and D. juſtified. Plain- 
tiff replied, and demurrer was joined. Pending the de- 
murrer, the iſſue was tried againſt B. and damages and 
judgment againft him. After judgment the plaintiff en- 
tred a nolle priſequi againſt C. and D. defendant brought 
error, and alleged for error, that the nalle proſequi diſ- 

cha 
the nalle proſegui had been before judgment, it diſcharged 
the whole action, and fo it had if the judgment had been 
againſt them all, and then the plaintiff had entered 
the nolle proſequi againſt tke two; for nonſuit, or releaſe, 
or other diſcharge of one, diſcharges the reſt. But be- 
cauſe here the action was at an end againſt B. and no 
mdgment had againſt C. and D. fo as 


they are divided 
from B. and are not ſubje& to damages 22 


t boc manerium decem 
Drink, or entertain- 
ment for io many nights. In the reign of the Engliſh 


reed all the defendants. The court agreed, that if | 


N O N 


| him, it was adjudged, that he was not diſcharged, and 


fo no error. Hob. 70. Hill. 11 Fac. in cam. ſeacc. 
Parker v. Sir Jobn Lawrence, Vevil and Word. Fend. 
zog. pl. 87. S. C. and ſays, that if the nolle proſequi 
had been entered before judgment againſt any of them, it 
had not amounted to a releaſe to them all, but only to 
a waiver ot ſuit. And where a judgment is given 
againſt two or three, in treſpaſs or debt, a releaſe of 
execution againſt one takes away the whole execution ; 
for the execution ought to be joint, as the judgment is. 
| Where there are ſeveral iſſues, a judgment may be en- 
tred as to one, and a nolle proſequi as to the other. 
L. P. R. 214. 

NOMENCLA'TTOR, One that enucleates and opens 
the etymologies of names. Spelman verbo nomencluter, 
int ts it to be theſaurarius, Cowell, edit. 1727. 

NOMINATION, (Nominatic) To be taken for a 

power that a man by virtue of a manor, or otherwiſe, 

hath to appoint a clcrk to a patron of a benefice, by him 

to be preſented to- the ordinary. Cowell, edit. 1727. 

See BENEFICE. h 
| NOMINA VILLARUM. King Edward the Second, 
in the gth year of his reign, ſent letters to the ſhe- 
riffs of England, commanding them to make an exact 
return into the Exchequer of the names of the villages, 
and poſſeſſors thereof in every county, which was ac- 
cordingly done by them, their returns together are 
called namina villarum, remaining ſtill in the Exchequer. 
Cowell, edit. 1727. 

NOMINE PANZ, Is a penalty incurred for not pay- 
ing of rent, Sc. at the day inted by the leaſe, or 
agreement for payment thereof. 2 Lill. 221. See Rxxr. 
NONABILLTT V. Is an exception taken againſt the 
+ plaintiff upon ſome cauſe why he cannot commence ſuit 
in law, as fremunire, outlawry, profeſs in religion, 
excommunicate, or a ſlranger born, which laſt 

only in actions real and mixt, and not in perſonal, ex- 
| cept he be a and an enemy. The Civilians fay, 
| that ſuch a man hath not perſonam flandi in judicio. 

Cowell, edit. 1727. Z 
NON ET DECIME, were payments made to the 
church, by thoſe who were tenants of their farms, where 
none Was a rent or duty claimed for things belonging 
toh „and decime were claimed in right of the 
church. Cowell, edit. 1727. 

NONAGE, Is all that time of a man's age, under 
| one and twenty years in ſome caſes, and fourteen in 
others, as marriage. See Ack. 

NON ASSUMPSIT, A plea in perſonal actions, where- 
by a man denies any promiſe made, c. See Ass u urstr. 

NON-CL AIM, Is the omiſſion or neglect of him that 
ought to challenge his right within a time limited, by 
which neglect he is either barred of his right, as at this 
day upon nan-claim within five years after a fine, and 
right to him accrued, by the ſtatute of 4 H. 7. 24. or of 
his n his deſcent, for want of claim within five 
| years the diſſeiſin made, by the ſtat. 32 H. 8. 33. 

Cram, Fine. 

NN COMPOS MENTIS, Is a man of no ſound 
| oy and underſtanding, of which there are four 
forts: Firſt, An idezt who from his nativity, by a per- 

petual infirmity, is non campos mentis. Secondly, He that 
by ſickneſs, grief or other accident, wholly loſeth his 
memory and underſtanding. Thirdly, A lunatict, that 
has ſometimes his underſtanding, and ſometimes not, 
aliquands gaudet lucidis intervallis. Laſtly, He that by 
his own act for a time deprives himſelf of his right 
mind, as a drunkard ; but that kind of nen compos 
mentis, ſhall give no privilege or benefit to him or his 
heirs; and a deſcent takes away the entry of an ideot, 
albeit the want of underſtanding was perpetual. Coke, 
lib. 4. Beverley's caſe. See Ioxors and LuxATICKs. 

NONCONFORMISTS, To be puniſhed by impri- 
ſonment, and to ſubmit in three months, or abjure the 
realm, 35 El. c. 1. 

Keeping a nonconformiſt in the houſe aſter notice, 
* y the penalty of ten pounds a month, 35 El. e. 
| 1. ect. 8. 


penalties 


N ON 
penalties on being at conventicles, 16 Car. 2. c. 4. 


Car. 2. c. I. 
ſadltees, Gt. may break open doors, 22 Car. 2. c. 1. 


1 N. 


SM. c. 18. ſed. 6. 
Diſſenters ſcrupling to bear pariſh offices may act by 


deputy, 1 V. & M.c. 18. ſed. 7. 3 

Anabaptiſts intitled to privileges of diſſenting miniſters, 
1 W.& M. . 1. c. 18. ſed. 10. 

Proteſtant diſſenting miniſters freed from pariſh offices, 
and ſerving upon juries, 1 . & M. c. 18. ſect. 11. 

Papiſts and deniers of the Trinity excepted, 1 V. & 
M. ft. 1. c. 18. fed. 17. 

Penalty - diſturbing their worſhip, 1 V. C. M. e. 
18. ſeck. 18. 

erſons in office prohibited to be preſent at conven- 

ticles. 10 Ann. cap. 2. Repealed, 5 Geo. 1. c. 4. 

Which nevertheleſs prohibits their being preſent in 
their habits of office, 5 Ges. 1. c. 4. ſed. 2. 


Diſſenter permitted to qualify according to the tolera- 


tion act, pending a proſecution, 10 Ann. c. 2. ſed. 8. 

A diſſenting miniſter qualified in one county, may of- 
ficiate in another, 10 Arn. c. 2. ſed. g. 

Toleration of the epiſcopal communion in Scotland, 
10 Ann. c. 7. | 

Penalty on magiſtrates being at conventicles in their 


habits, 5 Geo. f. c. 4. ſect᷑. 2. 
to be regiſtered, 


Fpiſcopal meeting-houfe in Scotland 
19 Ges. 2. c. 38. 

Penalty on unqualified miniſters officiating in Scatland, 
Ig Ges. 2. c. 38. fect. 5. 

Epiſcopal miniſters in Scatland to be ordained by a bi- 
ſhop of Englund or Ireland, 19 Geo. 2. c. 38. ſect. 9. 
21 Gee. 2. c. 33. ſect. 13. 

Peers and thers preſent at unlawful meeting-houſes in 
Scotland diſqun!ified from voting, 19 Ges. 2. c. 38. /. 11. 

Form of affirmation to be taken inſtead of an oath 
by the members of Unitas fratrum, 22 Geo. 2. c. 30. 
Privileges granted to the members of the Unitas fra- 

trum, who ſhall ſetile in America, 22 Ges. 2. c. 30. 

t. 4. | 
Fx DECIMANDO. A cuſtom or preſcription de 
non deci mando is to be diſcharged of all tithes. Sce TiTHEs 

NCN DISTRINGENDO, Is a writ compriſing un- 
der it divers particulars, according to divers cafes, which 
ſee in the table of Reg. Orig. verb. Non diffringends. Co- 
well, edit. 1727. | 

NONES, (None) According to the Raman account, 
were thoſe days which at the beginning of ſome months 


had ſix, of others had four days, according to the verſes : | 


Sex Nonas Maius, October, Julius & Mars, 
Quatucr at reliqui, Fc. 


Thus the Nanes in Murch, May, July and Octzber, are the | 


fix days ncxtfollowing the firſt day, or the calends. Inother 
months they are the four days next after the firſt ; but the 
laſt of thele days is properly called nan, and the other 
reckoned backward, according to the number diſtant from 
the nane i, as the third, fourth or fifth none t. 'Theyare called 
nones, becauſe they begin the ninth day before the ider. Dates 
of deeds by nones, ides or calends, is ſufficient. 2 Inſt. 
fel. 675. Spelman in his Gloſſary interprets it ſor meri- 
dies, mid-day, dinner-time, which we in Engliſh call 
noon and ngon-tide, which is as much as if we ſhould 
fay in Latin, Horam nonam, id eft, pomeridianam, 
tertiam, non meridiem, and as he infers, Ratio a Re. 


manorum cœna ducta eſt, que bora dict nona eft, nec ö 


ſelenniter ante comedebant. Cowell, edit. 1727. See Iu tt 


diſſenters | 


| 


— 


, 


L * 


| 


when the defendant is not to be 


13. 


NON 


NON EST CULPABILIS, Is the general plea to an 


action of treſpaſs, whereby the defendant doth abſolutely 


deny the fact imputed to him by the plaintiff, whereas in o- 
ther ſpecial caſes the defendant but 
his own defence: And therefore when the t 
1 2 „* their diſcourſes under three queſ- 
tions, , 7 

der the firſt of 2 
in an action of „ that is, an action criminal, ci- 
villy proſecuted 
followed, either at the ſuit of the King, or other, where - 
in the defendant denieth the crime obj 
Cowell, edit. 1727. 
62. 


allegeth ſomereaſon in 


3 this anſwer falleth un- 


as it 1s the general anſwer 


; ſoit is alſo in all actions criminally 


jected unto him. 
See Standf. Pl. Cor. lib. 2. cap. 
and TresPpaASsSs:; 


NON EST FACTUM, Is an anſwer to a declaration, 


—_ a man denieth that to be his deed, whereupon 
is | 


mpleaded. Bro. See DxzD, Onri1GcaTION. 

NON EST INVENTUS, sthetherifPsreturntoa writ, 
found in his bailiwick. Fac. 
NONFEASANCE, Is an offence of omiſſion of what 


NON IMPLACITANDO ALIQUEM DE LIBE- 


RO TENEMENTO SINE BREVI, Is a writ to inhibit 
bailiffs, c. from diſtraini 
writs touchi 


without the Ki 
his freehold. " Regiſter, fol. 171. _ 


NON INTROMITTTENDO, QUANDO BREVE 


DE PRACIPE IN CAPITE SUBDOLE IMPE- 
TRATUR, Is a writ directed to the juſtices of the bench, 
or in eyre, willing them not to give one that hath, under 
colour of intituling the King to land, Sc. as holdi 
of him in capite, deceitfully obtaining, the writ call 
Precipe in capite, but to put him to this writ of right, if 


he think good to uſe it. Reg. Orig. fol. 4. 6. But this 
writ had dependance on the court of wards, and there- 
fore is now become out of uſe. | 


NONJURORS. See Oarns. 
NON MERCANDIZANDO VICTUALIA, bs a 


writ directed to the juſtices ſe, commanding them to 
inquire whether the — 2 

als in groſs, or by retail, during their office, contrary to 
the ſtatute, and to puniſh them if they find it true. Re- 
giſter of Writs, fol. 184. 


ſuch towns do fell victu- 


NON MOLESTANDO, Is a writ which lieth for 


him which is moleſted, contrary to the King's protection 
granted him. Regi os of Writs, fel. * 


NON OBSTANTE, (Notwithſtanding) Is a clauſe 


frequent in ſtatutes and letters patent, and is a licence 
from the King to do a thing which at the Common law 
might be la 
parliament, cannot be done without ſuch licence. Faugh. 
Plawud. 50s. Cro. Car. 196. In the reign of Ki 
the Third, ſays Sir Richard Baker, the clauſe nan ob/tante 
(firſt brought in by the pope) was taken up by the King in 
his grants and writings. See ; 
Inſt. fal. 129. See DispENSATION, GRANT or THE 
KixnG, PREROGATIVE. 


lly done; but being reſtrained by act of 
ng Henry 


Prymne”s Animadyerfrons on 4 


NON OTT. PROPT. ALIQUAM LIBERTAT. 


ls a writ that lies where the ſheriff returns upon a writ to 
him directed, that he hath ſent to the bailiff of ſuch a 


franchiſe, which hath the return of writs, and he hath not 
ſerved the writ ; then the plaintiff ſhall have this writ di- 
rected to the ſheriff to enter into the franchiſe, and exe- 


cute the King's proceſs himſelf. Old. Nat. Brev. fol. 44. 


Of this the Regiſter Original hath three ſorts, fol. 82. £7 


| 151. and the Regiſter Judicial one, fel. 5, 56. Alſo the 


ſheriff ſhall warn the bailiff, that he be before the juf- 
tices at the day confained in the writ, and if he come not, 
then all the judicial writs, during the ſame plea iſſuing, 
ſhall be writs of nan omittat, and the ſheriff ſhall exe- 
cute the ſame. Corvell, edit. 1727. 

NON-PLEVIN. It was enacted by 9. E. 3. 2. That 
none thenceforth ſhould loſe his land becauſe of non- 
plevin ; that is, when the land was not replevined in 
due time. Ralph de Hengbam gives this good account of 

| E 


N ON 


it—Caveat ſibi reus deficiens, quad infra 15 dies ler rum 
ſuam coptam in manum Domini Regis replegiet, qued ft non 
fecerit, ad calumniam petent is proximo die placiti amittit 
ſeifinam terre ſicut per de altam——Et ifla drjalta voc a- 
"tur Gallice nonplevine, & equipsllct naturaliter defulte 
poſt defalta.n. Hengham in n. on 8. | 
NON PONENDIS IN ASSISIS ET JURATIS, Is 
a writ founded upon the ſtatute of Weſtminſter 2. cap. 38. 
and Articuli ſuper Chartas, cap. g. which is granted upon 
divers cauſcs to men for the freeing them from aſ/izes 
and juries, particularly by reaſon of their old age. See 
F. N. B. fel. 165. and the Regiſlcr, fil. 100, 119, 181, 


183. | 
NON PROCEDENDO AD ASSISAM RFEGF. IN- 


CONSULTO, ls a writ to ſtop the trial of a cauſe ap- 
pertaining unto one that is in the King's ſervice, Ac. un- 
til the King's pleaſure be farther known. Regiſter, fol. 
220. 

NON PROS, If a plaintiff in an action, doth not de- 
elare againſt the deſendant within reaſonable time, a rule 
may be entered againſt him by the deiendant's attorney 
to declare; and thereupon a non pros, &c. Pra if. Solic. 
222. And a plaintiff may enter a nan pros againſt one 
defendant, where there are two that ſever in their pleas, 
before the record of the cauſe is {et down by ni prius to 
be tried at the aſſtzes: but it is ſaid there cannot be a 
nen pros at the trial at the aſſizes. 3 Salk. 246. Tho“ 
in action againſt ſeveral defendants, it has been ruled 
otherwiſe. 2 Salk. 456. Nen profſes have been frequent 
upon informations; but never upon indiò ments, till the 
reign of King Charles II. Ibid. See NoLLE rROSE- 
QUT, and Noxsvrr. 

NON- RESIDENCE, Is applied to thoſe ſpiritual per- 
ſons that are not reſident, but do abſent themſelves wiltully 


by the ſpace of one month together, or two months at | 


icveral times in one year, from their dignities or bene- 


| fices, which is liable to penalties, by the ſtatute againſt 


non-reſidence. 21 H. 8. c. 13. But chaplains to the 
King, or other great perſons, mentioned in this ſtatute, 
and the 25 H. 8. c. 16. may be non-reſident on their 
livings; for they are excuſed from reſidence whilſt they 
attend thoſe that retain them : And biſhops are not pu- 
riſhable by ſtatute for non · reſidency; but if a biſhop hold 
a deanry, parſonage, &c. in commendam with his biſhop- 
rick, he is puniſhable by the ſtat. 21 H. 8. for non-reſi- 


dence on the fame. Alſo where biſhops are non-reſident | 
on their biſhopricks, they are liable to eccleſiaſtical cen- | 


fure; and the King may iſſue a mandatory writ for their 
attendance thereon, and compel them to it by ferzing 
their temporalities, a netable precedent whereot we have 
in the caſe of the biſhop of Herefsrd, in the reign of 
King Henry 3. 2 Inſt. 625. See Rxswmxxcx. 
NON-RESIDENTIA PRO CLERICIS REGIS, 


Is a writ directed to the — charging him, not to | 


moleſt a clerk employcd in the King's tervice, by reaſon 
of his non reſidence. Reg. Orig. fel. 58. 

NON SANE MEMORY, (Nen 7 memoriæ, ) Is 
an exception taken to any act, declared by the plaintiff 
or defendant to be done by another, and whereon he 
grounds his plaint or demand: And the effect of it is, 


that the party that did that act, was mad or not well in 


his wits when he did it, or when he made his laſt will 
and teſtament. See Nox COMPOs MENTIS. 
NONSFNSF. Where a maiter ſet forth is gramma- 
_ tically right but abſurd in the ſenſe, and unintelligible, 
we cannot reject ſome words to make ſenſe of the reſt, 
but maſt take them as they are; for there is nothing ſo 
abſurt and nonſenſical, but what by rejecting and omit- 
ting may be made ſenſe ; but where a matter is nonſenſe 
by being contradictory and repugnant to ſomewhat pre- 
cedent, there the precedent matter which is ſenſe ſhall 
not be defeated by the repugnancy Which follows, but 
mat which i cont:adictory ſhell be rejected; as in eject- 
ment where the declaration is of a demiſe the 2d of Ja- 
nuary, and that the defendant poſtea, ſcilicet the tſt of 


Fanuvry, ejetted him; here the ſcilicet may be rejected 
a5 being expreſsly contrary to the poſtea, and the prece- 


dent matter; fer Ilalt Ch. J. 1 Salk. 324. Trin. 2 Ann. 
E. R. Wia! v, Aland. But per Pewell J. Words un- 
neceſſary might in conftruQion be omitted or rejected, 


N ON 


tho? they are not repugnant or contradiQory, but in cæ- 
teris omnibus agreed with the Ch. J. bid. Sce MisT xk 

NON SOLVENDO PECUNIAM, AD QUAM 
CLERICUS MULCTATUR PRO NON RESIDFN- 
IIA, Ia writ prohibiting an ordinary to take a pecuni- 
| — mulct, impoſed on a clerk of the King's for non- 
reſidency. Reg. of Writs, fal. 59. 

NCN-SUIT, { Non eft proſecutus, 2c.) Is a renuncia- 
tion of the uit by the plaintiff or demandant, moſt com- 
monly, upon the diſcovery of fume errcr or defect, when 
the matter is ſo far proceeded in, as the jury is ready at 
the bar to deliver their verdict. The Civilians term it 
Litis renunciationem. Cocvell. | 

Where a plaintiff is demanded and deth not appear, he 
is faid to be nonſuit; and this uſually happens, where 
upon the trial, and when the jury are ready to give their 
verdict, the plaintiff diſcovers ſome error or deſect in the 
proceedings, or is unable to prove a material point, for 
want of a neceſſary witneſs, Ec. and thereupon the plain- 

tiff may be demanded, (as he muſt be) his deſault is re- 
corded by the ſecondary, and the entry is in miſcricordia 
| quia non proſecutus eſt breve ſuum; upon which the defen- 
dant recovers his coſt againſt him; but this ariſing from 
ſome ſuppoſed neglect or overſight, the plaintiff, except 
in ſome particular caſes, is not barred from commencin 
a new action. For the form of the entry, fee Crs. Fac. 
213. 2 Leon 177. 4 Mcd. 86. 2 Salk. 456. 

Where a plaintiff is nonſuit, if he will again proceed 

in the ſame cauſe, he muſt put in a new declaration; for 
by his being nonſuit, it ſhall be intended that he had no 
ſuch cauſe of ſuit as he declared in, and fo that decla- 
ration is void, and he hath no day in court. 2 Lit. Rep. 
231. 3 Bac. 4b. 679. 


1. Who may be nonſuit; and in what «ions, md 
what time there may be a nonſutt. 


2. How far the nonſuit of one ſhall be the ninſuit of an- 
| other ; and how far a nonſuit for part of the thing in de- 
mand. ſpall be a nonſuit for the whole. 


3. Of the effect of @ nonſuit ; and its being a temps. 
rary bar. ED He 


1. Who may be nonſuit ; and in what actions, and at 
| what time there may be @ nonſuit. 


It is every where agreed, that the King being ia ſup- 
poſition of law always preſent in court, cannot be non-- 
ſuit in any information or action wherein he himſelt is 
the ſole plaintiff; but it is held, that any informer gu: 
tam, or plaintiff in a popular action, may be non ſuit, as 

well in reſpeCt of the King as of huniceif. Ea. Nenſuit 
68. Co. Lit. 139 6. 2 Roll. Abr. 131. 
If an infant bring an aſſiſe by guardian, altho' the 
infant diſavow the ſuit in proper perſon, yct no nonſuit 
ſhall be awarded. 39 Af. Fl. 1. 2 Rell. Abr. 150.8. C. 
Where an exccutor need not name himſelt executor, 
ke ſhall pay coſts upon a nonſuit, and the naming him- 
| ſelf executor ſhall not exempt him from it. 6 Mod. 181. 
If an attorney of the Common Fleas ſues an action 
there, he ſhall not be demanded, becauſe he is ſuppoſed 
always preſent aiding the court. 2 H. 6. 44. 6. 1 Rell. 
Ar. 581. S. C. 5 
A perſon may be nonſuit in a writ of error. 2 Rall. 
_- 130. 1 Sid. 255. S. P. 
perſon may be nonſuit in a writ of falie judgment 
20 H. 6. 18. a 2 Roll. Abr. 130. S. C. : ; 

One cannot be nonſuit in an action in which he is not 

an actor or demandant ; and tho” he afterwards becomes 
an actor, yet not being originally ſo, he cannot be nonſuit 

as an avowant ; ſo of garniſhees who become actors, but 

were not fo originally. 22 Ed. 4. 10. + 0 

So if a perſon outlawed hath a charter of pardon, and 
ſues a ſcire ſacias againſt the party, tho? hereby he is an 
actor, yet he cannot be nonſuit. 2 Roll. Sr. 130. 

So it a man traverſe an office he cannot be nonſuit, 
altho? he is an actor, for he hath no original pending 
againſt the King. 2 Roll. Ar. 130. Dyer 141. pl. 47. 
this is made a guære. 


— 


Hat 


NON] 


in a petition of right againſt the King the plaintiff 
in —— 11 =. 52. 2 Roll. Abr. 130. 

So in an audita querela, to avoid a ſtatute, the plaintiff 
may W 47 
* nibils returned to a ſcire facias on a charter 
of , the plaintiff does not appear, he ſhall be non- 
ſuit ; for the ſtatute ordains, that upon his appearing he 

to count againſt the defendant. 45 Ed. 3. 16. 

At the Common law, upon every continuance, or day 
given over before judgment, the plaintiff was demand- 
able, and upon his non-ap e might have been 
nonſuit. Co. Lit. 139. . That if at Common law he 
did not like the damages given by the jury, he might be 
nonſuit. 5 208. als 
But now by the 2 Hen. 4. cap. 7. it is enacted in the 
words following: Whereas, upon verdict found before 

any juſtice in aſſiſe of novel ae „ mort d' anceſtor, or 
any other action whatſoever, the parties before this time 
have been adjourned upon difficulty in law, upon the 
matter ſo found ; it is ordained and eſtabliſhed, that if the 
verdict paſs againſt the plaintiff, that the fame plaintiff | 

ſhall not be nonſuited.“ 1 

But notwithſtanding this ſtatute, it hath been held, 
that the plaintiff may be nonſuited after a ſpecial verdict, 
or after a demurrer and argument thereupon. Co. Lit. 


130. 2 Jon. 1. 2 Rell. Ar. 131-2. 3 Leon. 28. and | 


fee 2 Hack. P. C. 184. : | 
If there be judgment to account, and auditors aſſigned, 
and thereupon a capias ad computandum, the plaintiff can- | 
not be nonſuited on the original, becauſe the original is 
determined by the judgment to account. 2 Roll. Abr. 


Weſtminſter, the court of great ſeſſion for the principality 
of 


ales, the court of great ſeſſion for the county palatine 
of Cheſter, the court of common pleas for the county pa- 
latine of Lancaſter, or the court of for the county 
—— of Durham, and the plaintiff ſhall neglect to 
ring ſuch iſſue on to be tried according to the courſe of 
the ſaid court; it ſhall be lawful for the judges of the ſaid 
- courts reſpectively, upon motion in open court (due 
notice having been given thereof) to give the like judg- 
ment for the defendant as in cafes of nonſuit; unleſs the 
judge ſhall upon reaſonable terms allow further time for 
the trial of ſuch iſſue; and if the plaintiff neglect to 
ſuch iſſue within the time allowed, then the judge 
give judgment as aforeſaid. | 
Sec. 2. All judgments given by virtue of this act, ſhall 
de of the like effect as judgments upon nonſuit. 


— — 


awarded his coſts, in any action where he would upon 
nonſuit be intitled to the fame. 


Set. 4. No indictment, information, or cauſe ſhall be | 


tried at nfs priut before any judge of aſſiſe or niſi prius, 
or at the fittings in London or Weſtminſter, where the de- 
fendant reſides above 40 miles from the ſaid cities re- 
ſpectively, unleſs notice of trial in writing has been given 
10 days 8 | | 

Sc. 5. In caſe an ſhall have given ſuch notice 
of nd. and ſhall — * Aver duly counterniand the 
ſame in writing ſix days before ſuch intended trial, every 
ſuch party ſhall be obliged to pay unto the party to whom 
ſuch notice was given, the like coſts as if ſuch notice had 
not been countermanded. 


2. Ho- far the nanſuit of one ſhall be the nonſuit of an- 
other ; and how far a nonſuit of part of the thing in demand 
ſhall be a nonſuit of the whole. 


In real or mixt actions, the nonſuit of one demandant 
is not the nonſuit of both; but he that mabes default 
ſhall be ſummoned and ſevered; but regularly in perſonal 
actions, the nonſuit of the one is the nonſuit of both 
Co. Lit. 139. 2 Inſt. 563. 2 Roll. Ar. 132. Several 
caſes to this purpoſe. | 

Bur in perſonal actions brought by executors, there 


as to ſome of the goods 
as to others that he had them of the gift of the plaintiff, 
and as to the reſt Not guilty; and as to the 
| plaintiff enters non vult ulterius proſequi ; this amounts 


; 


N 


ſhall be ſummons and ſeverance, becauſe the belt ſhall 
be taken for the benefit of the dead; and ſo it is in action 
Vor. II. Ne. 108. 


| 


N O N 


treſpaſs, as executors, ſor goods taken out of their on 


of 
poſſeſhon. Like law in account, as executors by the 


receipt of their own hands. Co. Lit. 139. a. See Ex- 
3 1 "2 
an audita concerning perſonal , 
ronſuit ofthe one is ot_the nonſuit of the other ; be- 
cauſe it goeth by way of diſcharge, and freeing them- 
— n 3 9 Ararat 

e C. Lit. 139. Ia an audite querela, ſcire 
cias, attaint, the uit of RS 
other. 6 Co. 26. 

In a quid juris clamat, the nonſuit of the one is the 
nonſuit of both; becauſe the tenant cannot attorn accor- 
ding to the Co. Lit. 139. a. | 

An a againſt divers, whether they plead the ſame 
or ſeveral iſſues, it hath been adj that a nonſuit 
againſt one, at the trial of any one of the iſſues, is a 


nonſuit as to all, becauſe a nonſuit operates in nature as 


a releaſe of the whole. Cro. Eliz. 6. 
120.. 2 Roll. Abr. 133. 1 Sid. 378. woe + of 

A latitat was ſued out againſt four defendants in treſ- 
paſs, thg plaintiff was nonſuit for want of a declaration, 
and the dant's attorney entered four nonſuits againſt 
him; and it was held to be irregular, becauſe the treſpaſs 
is joint; and tho? the plaintiff may count ſeverally againſt 
the defendants, yet it remains joint till it is ſevered 
the count. 2 Salk. 455. There is a nonſuit before ap- 

e at the return of the writ, or aſter ap at 
ſome day uf continuance. Cz. Lit. 138 ö. 

It is laid down as a general rule, that a nonſuit for 
part is a nonſuit for the whole; but it hath been held, 
that if a defendant plead to one part, and there iſſue 
is joined, and demur to the other, the — be 
nonſuit as to one part, and proceed for the other. 2 
Leon. 177. Hab. 198. | 

If in debt the defendant acknowledges the action as to 
E and joins iſſue as to the reſidue, and the plaintiff 

ath judgment for that which is ſo confeſſed ; but there 
is a ceſſat executio, by reaſon of the d to be aſſeſ- 
ſed by the jury; if the plaintiff be nonſuited in this iſſue, 
this ſhall be a nonſuit for the damages to be given, be- 
cauſe that he had judgment. 2 Noll. Abr. 134. | 

If in trover for divers goods the defendant pleads, that 
they were fixed to his freehold, 


, the 


only to 2 retraxit, and is no nonſuit, fo as to bar the 
plaintiff from proceeding on the other parts of the plea, 
on the rule, that a nonſuit for part is a nonſuit for the 


| whole. 2 Leon. 177. Sir Fobn Sands v. Paſcal Brecas. 
Sed. 3. The defendant ſhall upon ſuch judgment be | 


3- Of the 
porary bar. 


A nonſuit, as hath been obſerved, is regularly no pe- 
remptory bar ; but the plaintiff may, notwithſtanding 
commence any new action of the ſame or like nature; 
but this general rule hath the following exceptions. | 

1. It is peremptory in a gquare impedit; and in that 
action a diſcontinuance is alſo peremptory ; and the reaſon 
is, for that the defendant had, by judgment of the court, 
a writ to the biſhop; and the incumbent, that cometh 
in by that writ, ſhall never be removed; which is a flat 
bar to that preſentation. Co. Lit. 139. a. | 

2. Nonſuit in an appeal of murder, rape, robbery, c. 
after appearance, is peremptory, and this in fuvarem vita; 
but the nonſuit of the plaintiff in an appeal is not ſuch 
an acquittal, on which the defendant ſhall recover da- 
mages againſt the abettors, by We/im. 2. cap. 12. unleſs, 
after the nonſuit, he were arraigned at the King's ſuit 
upon the appeal, and acquitted. Co. Lit. 139. 4. 

3. So if the plaintiff, in an appeal of mayhem, be 


effect of a noniſuit ; and of its being a tem- 


nonſuit after appearance, it is peremptory ; for the words 


therein are felonice maybemavit. Co. Lit. 139. 4. 
4. A nonſuit after appearance is alſo peremptory in a 
nativa habendo, and the nonſuit of one plaintiff in that 
action nonſuits both in favorem libertatis ; tor in a libertate 
prebanda ſuch nonſuit is not peremptory, neither is the 
5 X nonſuit 


NOR 


nonſuit of one plaintiff the nonſuit of both. Co. Lil. 
139. 4. Cre. Eliz. 881. : ; 

$5. Such nonſuit is alſo in an attaint, but 
a diſcontinuance in an attaint is not; becauſe there is a 
judgment given upon the nonſuit, but not upon the diſ- 
continuance. 8 ; 

Far more on. this ſubject, ſee 15 Vin. Abr. tit. 
Nonſuit; and ſee CosTs, Damacks, PROCESS. 
NON SUM INFORMATUS. See InrormaTus 


NON SUM. 


NON-TENURE, Is an exception to a count, by ſay- 
ing, that he holdeth not the land ſpecified in the count, 
or at leaſt ſome part 


of it. 22 4. 
mbal. 2. tit. Fines, ſect. 138. 
pore 7 ne wag» mage x Special non- 
tenure is an exception, alleging, that he was not tenant 
the day when the writ was purchaſed. Non-tenure gene- 
ral, is when ane denies himſelf ever to have been te- 
rant to the land in queſtion. Cowell, edit. 1727. See 
15 Vin. Abr. tit. Non-tenure. . F 
NON. TERM, { Non-terminus } Is the time of vacation 


16. Weſs. 
CR 


= = F 
Proceſs of the warden court ſhall only be executed 
in Cumberland, Weſtmoreland, Northumberland and Ner- 
caſtle, 31 H. 6. c. 3. 
Tindale made part of Northumberland, and the farmers 
to find ſurety to ſtand to the law, 11 H. 7. c. 9. 
„ —_— ſhall be kept at Alnwick, 2 C3 Eg. 
6. c. 25. fed. 3. 
The ſheriff ſhall account as other theriffs do, 2 & 3 
EJ. 6. c. 34. 
y in the 
northern counties, W 1. 
Heramſbire united to Nerthumberland, 14 El. c. 13. 
Commiiſion to inquire of the decay of houſes in the 
northern parts, 23 El. c. 4. 
; — made felony in the northern coun- 
| in the northern counties, 43 


preventing theft and rapine upon the 
northern borders, 7 Fac. 1. c. 1. 13 & 14 Car. 2. c. 
22. 29 24 Geo. 2. c. 57. 


between term and term; it was wont to _ 
time or of the King's peace. Lamb. 


the Confeſſor, ſee there. This time by the Romans, was 


—— 5 or dier nefaſti ; Ferie appellart . 
natum eſt tempus i forenſubus negotiis & jure di- c. 37. fect. | 
cenda vacabat; earum — 27 — erant, alia re- N TH WALES. See WIS. 


pentine. Brifſon de verb. Signif. lib. 6. Weſenbec pa- | 


ratit. de Feriis, num. 6. 1 
BOOK OF LAND, (Neha terre) Univerſis pat 
quod ego F. que fui uxor V. B. tradidi, &c. H. A. 


rnum meſſ. & unam nokam terræ cum pertin. in villa de M. 
Dut. apud Sodynton, 5 E. 3. In an old deed of Sir 


It alter de P:dwerdyn, 12 acres and®an half were gran- 


ted jor a nook of land; but the quantity was not certain. | 


Illi qui tenuerunt dimidiam virgatam terre, vel nocatam 
terre, vel cotagium de bondagii tenura. Dugd. War. p. 665. 
NORFOLK, NORWICHandSUFFOLK, Whoma 
buy inſtruments for fiſhing in Norfolk, 31 Ed. 3. ft. 3.c.2. 
orſted makers in Norwich may have two appren- 

tices, 12 H. J. c. 1. 

For rebuilding the houſes in Norwich, 26 H. 8. c. 8. 

Biſhop of Narwich chargeable with the collection of 
the King's tenth, 32 H. 8. c. 47. . 

y weavers in may buy worſted yarn in 
Norwich or Norfolk, 33 H. 8. c. 16. 1 Ed. 6. c. 6. 

Regulations relating to the making of hats, dornecks 
and coverlets in Norwich and Nor fall, 5 & 6 E4. 6. 
Co | 

838 corn and grain may be exported from 
Norfolk and Suffolk, 1 El. c. 11. ſed. 11. : 

eſſels anchored on the coaſt of Norfolk and Suffolk, 
were forfeited, 13 El. c. rt. ſet. 4. | 
ww repairing the ſea banks and ſea works in Norfolk, 
27 Ee. | | | 

— Yo of the ſtuff manufactures and of elec- 
tions, 9 Geo. 1. c. 9. | 

Who are excuſed being ſheriffs, 9 Geo. f. c. 9. /- 3- 

For repairing the walls, bridges, &c. 12 Geo. 1. c. 15. 

Elections, c. regulated, 3 Geo. 2. c. 8. 

None but inhabitants to be elected ſheriff of Norwich. 
3 Ges. 2. c. 8. ſect. 11. 

For building the ſhire houſe in the county of Norfalk, 
20 Geo. 2. c. 21. 

NORROY, As much as to ſay, Northroy, that is, 
the northern King: The third of the three Kings at 
arms, and his office lies on the northſide of Trent, as Cla- 
| rentius on the ſouth : He is mentioned in the ſtatute 34 

Car. 2. cap. 33. See HxR ALB. | 

NORTHAMPTON, Statutes made there, 2 E d. 3. 
for building the town, 27 Hen. 8. c. 1. 27 Car. 2. c. l. 

NORTHLEHCH SCHOOL, in the county of Glau- 
eefler, how founded and incorporated, 4 Fac. 1.c. 7. 

NORTHUMBERLAND AND THERN 
COUNTIES, Proceſs of outlawry to be awarded againſt 
felons dwelling in Tindale and Hexbamſbire, 2 H. 5.c. 5. 

Againſt thoſe of Riddeſdale, ꝙ H. 5. c. 7. 

Gathering of head pence by the ſheriff of Nortbumber- 


| Benefit 
Northumberland, c. or 
fol. 126. And that theſe were in the time of Edward port 


10. 


NORWICH. See Nonrotx. 

NOSE, Slitting or cutting it off, where felony, 22 & 
23 Car. 2. c. 1. See Manns. 

NOTARY, (Notarius mentioned in 27 Edw. 3. 
cap. 1. Is a ſcribe or ſcrivener that takes nctes, or makes 
a ſhort draught of contracts, obligations or other inſtru- 
ments. Cluuf. Edw. 2. m. 6. Schedula conſuta eidem 
memb, de notariis imperialibus non admittendis. At this 
day we call him a notary or public notary, that atteſts 
deeds or writings, to make them authentic in ancther 


F | „ but principally in buſineſs relating to merchants. 
— principally relating | 


edit. 1727. 

NOTE OF A FINE, Nota finis, Is a brief of a fine 
made by the chirographer, before it be ingroſſcd ; the form 
' whereof ſee in - Symbol. part 2. tit. Fines, ſed. 117. 
NOTES PRO . SeeBiLLs OF EXCHANGE. 
NOT GUILTY. See Now EST cuLeaBiiis. 


NOTICE, Is the making ſomething known, that a man 


was or might be ignorant of before: And it produces 
divers effects; for by it the party that gives the ſame, 


ſhall have ſome benefit which otherwiſe he ſhould not 
have had: And by this means, the to whom the 
notice is given, is made ſubje& to ſome action or charge, 
that otherwiſe he had not been liable to, and his eſtate 
in danger of prejudice. Co. Lit. 309. Fac. 

The plaintiff and defendant are both 
peril to take notice of the general rules of practice of 
this court; but if there be a ſpecial particular rule of 
court made for the plaintiff, or for the defendant, he for 
whom the rule is made ought to give notice of this rule 
unto the other ; or elſe he is not bound generally to take 
notice of it, nor ſhall be in contempt of the court, al- 
though he do not obey it. 2 L. P. R. 204 cites Paſch. 


24 Car. B. R. 
engroſſed and put into the office, 


If a declaration be 
although it be not filed, yet is the defendant's attorney 
| ny nnd n= — Mich. 22 Car. B. R. For 
it is the dut intiff s attorney to put the decla- 
ration into * and the officer in * is to 
22 R the defen- 
ant's attorney a C it. 2 L. P. R. 235. 
Lb 
tice of ſuch rules of the court as do concern the pro- 
ceedings of their cauſe, at their own perils. 2 L. P 
K. 236. cites Hill. 22 Car. B. R. 
en counſel are to argue a matter in law in courts, 
the judges ought to have notice thereof given unto them 
before the day, except it be where the court have appoin- 
ted a ſet day for it: Or if there be not ſuch notice 
given, then the cauſe is to be put in the paper of cauſes, 


| land, prohibit ed, 23 H. 6. c. 6. 


that it may come on in courſe to be ſpoken unto. Paſch. 
| | | 23 Car. 


decay of houſes and tillage in the 


clergy taken from notorious ſpoil-takers in 


bound at their 


PF 
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judges have notice; for they have a paper of the cauſes 
to be ſpoken to in matter of law, the day before they be 
to, by the officer of the court. 2 L. P. R. 236. 
either the plaintiff or deferidant doth intend 
to move the court in any matter which may prove diſ- 
putable, the party that then intends to move ought to 
give notice to the other party, that he doth intend to 
move the court in it, and to expreſs for what he will 
move, and when. Mich. 1650. B. S. that he; againſt 
whom the motion is to be made, may not be ſurpriaed, 
but may have time to provide, and may attend the court 
to defend himſelf, and anſwer the motion, which the 
court will give him time to do; fo that if ſuch notice be 
not given him, the motion will be to no as to the 
deciding of the difference in queſtion. 2 L. F. R. 238. 
One is not bound to give notice to another of a rule 
of court made againſt him, except part of the rule be, 
that notice ſhall be given unto him of the rule. Trin. 
1651. B. S. For it is intended, that his attorney, or 


ſolicitor, was in court when it was made, and that he 


did take notice of it from them; or elſe, that there 
needs no notice in the caſe, becauſe the party ought to 
have dons that which he was ordered to do, with the 
rule made in the caſe. 2 L. P. R. 239, 240. 

A writ of error was ſued out and allowed abcut the 
very ſame time that the execution was ſerved, but be- 
fore : The court was of opinion, that being ſued out 
and allowed before the execution was ſerved, it muſt be 
ſet aſide, though the defendant had no notice of it. 8 
Med. 373. Trin. 11 Geo. Morfoot v. Chivers. 

A motion was made to enlarge a rule, but the party 
not coming on the day on which the rule was made to 
ſhew cauſe, and having given no notice of the motion, the 
court refuſed to enlarge the rule *till notice given ; for 
that in ſuch caſe notice ought always to be given. 41 
of Paaclice in C. B. 67. Mich. 4 Geo. 2. Dale v. Careleſs 

On a motion in arreſt of judgment the laſt day of the 
term, the court ſaid, that no motion in arreſt of judg- 
ment ſhould hereafter be made on the laſt day of the 
term without notice. Rep. of Prad. in C. B. 106, 107. 
Trin. 7 & 8 Geo. 2. camp, qui tam, &fc. v. Gale. 
FFC tit. 
Jotice. 

NOTTINGHAM, For rebuilding the town, 27 Hen. 
8. c. 1. | 

NOVALE, Seems to be land newly 
without of man hath not been tilled; and ſome- 
times it ſignifies fallow land, thar is, land which hath 


been ploughed for two years, and lieth fallow afterwards | 


for one year, or that which lies fallow every other year; 
and is called novale, becauſe the earth nova cultura pro- 
ſcinditur ;, or it lies fallow cauſa novandorum fructuum. 
Cowell, edit. 1727. 

NOVA OBLATA. See OgLAr A. 

NOVEL ASSIGNMENT, (Nova affignatio,) Is an 
aſſignment of time, place, or ſuch like, otherwiſe than as 
it was before in the writ Aſſigned. Bro. Treſpals, 122. 

Novel aſſignment is in the nature of a replication, and 
it is uſed for the beiter ſetting down, and aſcertaining of 
the time and place, &c. which was not before aſſigned, 


but generally in the declaration. Reg. Plac. 109. c. 3. | 
As when the plaintiff declaces of treſpaſs clauſum fregit, | 


cutting down graſs, &c. in ſuch a pariſh and county, 
the defendant pleads and fays, that the place where, tc. 
are 10 acres of, Ec. and are in his own freehold, per 
ad he entred, Fc. as into his own freehold, &c. Reg. 

. 10g. cap. 3. Then the plaintiff ſays, the cloſe 
and place where, Ec. are 20 acres of, c. lying in the 
= of, &c. and called and known by the name of, 
c. other than the ſaid acres mentioned in the defen- 
dant's plea, and for that the defendant hath not anſwered 
to the treſpaſs in the 20 acres newly aſſigned, the plain- 
tiff pet judic” & dampna ſua occaftene tranſgr” ibid. To 
this new aſſignment the defendant muſt plead, if he hath 


any thing in bar thereof. bid. cites Br. tit. Treſpaſs. See 
16 Vin. Abr. tit. Novel Aſſignment. 2 


And by putting it in the paper the 


ploughed, that 
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NOVEL DISSEISIN, Such affiſe, and affiſe of Aert- 
danceſler, where and before whom to be taken, M. C.g 
H. 3. c. 12. St. Mom. 2. of I TY 
1 C 9 H. z. c. 12. 
2 e. J. | 
— how tw be inquired of and punifhed, 2 
363. ya S.om 
In what an of novel diſſeiſn lies, St. Weſtm. 
1. 3 St. Mm. 2. 13 Ed. 1. c. 18, 
25 | 
And at what times, 3 Ed. 1. c. 51. 13 Ed. 1. fl. 1. 


c. 10, 30. | 
plead by bailiff, 13 Kl. 1. ff. 1. c. 25. 


Tenants 
34 Ed. 1. fl. 1. 12 Ed. 2. ff. 1. c. 1. 

The danger of taking a falſe exception, 13 Ed. 1. ff. 
1. c. 25. 34 H. 1. fl. 1. De canjunctim feoffat”. 
Ihe record, how to be certified; and re-examined; 
13 Ed. 1. ff. 1. c. 25. 

What the judgment on the diſſeiſin with robbery or 
force, 3 Ed. i. c. 37. 4 H. 4. . 8. | 
What to be done on a of jointenancy, 34 Ed. 
bf; 6 at”. 
of the profits, 1 K. 2. c. 9. 4 H. 4 c. 7. 11 H. 6. 


C. ö 
Kay be be taken aginſt the paente of the crown, 
4. c. 8. | 5 
panel to be delivered to the parties fix 


days before the ſeſſions, 6 H. 6. c. 2. 

| See Assis of Nover Diss zisix, and Diss isi. 

NOVELL. Thoſe conſtitutions which were made 
after the publication Cade, 


7 emperors ion of the 
| were called Novelle. Ecurſſus calls the Julian edition 
by that name; and that barbarous tranſlation which was 
made in the time of Bugaius, he calls the autbenticks, 
. Cowell, edit. A, 
thrums, hair, or other decivable thing — any broad 
woollen cloth, c. 22 18. 

NUCES COLLIG To gather ſmall nuts, or 
hazel nuts. This was one of the works or ſervices im- 
poſed upon inferior tenants. Paroch. Antig. p. 495. 

NUDE CONTRACT, (Nudgum — 417], x" 
promiſe of a thing, without any conſideration ; and there- 
| fore we ſay, Ex nudo pacto nm aritur actio. Cowell, 
edit. 1727. See ConsIDERATION. | 
NUDE MATTER. See Marrzx. 

NUL TIL RECORD, Ig the plea of a plaintiff, 
that there is no ſuch record, on the defendant's alleging 
| matter of record in bar of the plaintiff's action. See 

FariLUrE OF RECORD. | 
 NUMERUM. Civitas Cant. rediit 241. ad numerum, 
| Domeſday ; that is, by number or tale, as tis called. 
And Libre penſatæ vel ad pondus, was by weight. P- 


cunia in numero, ad numerum, numerata, was the an- 


| tus terre, and thought to contain an acre ; Sciatis me ſe. 
Will. Longeſpee) dedifſe & 2 errieſæ 8. Maria 
de Walſingham & canonicis ibidem entibus in per- 
petuam Eleemoſynam 40 mummatas terræ in Walſi 
ue fuit Arebetel & Brinig fratris ejus de focca Wibotune, 
bere, quiete & honorifice abſque amni ſervitio & omni con- 
ſuetudine. Spelman. | 
| NUMMATA, Signifies the price of any thing by 
money, as denariata doth the price of any thing by com- 
putation of pence, and librata by computation of pounds. 


Gel, edit. 1727. | : 
1d. ib. Mat. Weſt. an. 1ogs. 


NUMMUS, A penny. 

NUN, ( Nonna, ) Signifies a holy or conſecrated virgin, 
or a woman that hath by vow bound herſelf to a ſingle 
and chaſte life in ſome place and company of other wo- 
men, ſeparated from the world, and devoted to an eſpe- 
| cial ſervice of God by prayer, faſting, and ſuch like ho- 
ly exerciſes. St. Hierom tells us, this is an Zgyption 
word, as Hoſpinian recordeth of him in the book De Ori- 
f gine & Progreſſu Monachatus, fel. 2. 


— 


| NUNCU4 
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NUNCUPATIVE WILL. See WI. 
NUPER OBIIT, Is a writ, that lies for a coheir, being 
deforced by her cener of lands or tenements, ot 
which the her, father, uncle, or brother to them 
both, or any other their common anceſtor, died ſeiſed of 
an eftate in fee · ſunple. See the form of the writ Reg. 
Orig. fol. 226. Sc. and Fitzh. Nat. Brev. fol. 197. 
But if the anceſtor died ſeiſed in fee-tail, then the coheir 
deforeed ſhall 188 Ibid. But where the 
anceſtor was once ſeiſed, and died not poſſeſſed of the poſ- 
ſeſſion, but in reverſion ; in ſuch caſe a writ of ratione- 

li parte lies for the party. : 

NUSANCE, Necumentum, Fr. nuire, nocere,) Signifies 
not only a thing done, whereby another man is annoyed 
in his free lands or tenements, but the aſſize or writ 
lying for the ſame, F. N. B. fol. 183. And this writ 
de nocumento, or of nuſance, is either ſimply de nocumento, 
or de parvo nocuments, and then it is vicountiel. Old Nat. 
Breu. fol. 108, 109. F. N. B. fol. 183, 184. Britton 
calls it noſance, whom read, cap. 61, 62 Manwoed in 


his Foreft-Laws, cap. 17. makes three forts of nu/ſance in 


the foreſt : The firſt is, nocumentum commune. The ſecond, 
nocumentum ſpeciale. The third, nocumentum generale. 
See Reg. Orig. fol. 197 U 199. Co. Rep. Williams's caſe. 
Inſtead of this now generally are brought aQions of treſ- 
paſs, and upon the caſe. Carell, edit. 1727. 

A common nuifance is an offence againſt the publick, 
either by doing a thing which tends to the annoyance of 
all the King's ſubjects, or by negleQting to do a thing 
which the common good 
1 Hawk. P. C. 197. 


t. IT bat fall be deemed a nuiſance. 


2. Of the indiflment for a nuiſance ; how a nuiſance is 
to be remeved or abated ; and byw the offence is puniſhable. 


1. What ſball be deemed a nuiſance. 


It is clearly agreed, that keeping a bawdy-houſe is a 
common ab as it endangers the public peace, by 
drawing together diſſolute and debauched perſons; and 
alſo has an apparent tendency to corrupt the manners of 
both ſexes, by ſuch an open of lewdneſs. 3. 
Inſt. 205. Kitchen 11. 1 Hawk. F. C. 196. 

Alſo it hath been adjudged, that this is ſuch an offence, 
of which a feme covert may be guilty as well as if ſhe 
were ſole ; and that ſhe, together with her huſband, may 
he indicted and condemned to the pillory for keeping a 

bawdy-houſe ; for the keeping the houſe does not ne- 
ceſſarily import property, but may ſignify that ſhare of 
government which the wife has in a family as well as the 
huſband ; and in this ſhe is preſumed to have a conſi- 
derable part, as thofe matters are uſually managed by the 
intrigues of her ſex. Salk. 384. The Queen v. Williams. 

It is clearly agreed, that all common gaming-houſes are 

nuiſances in the eye of the law, being detrimental to the 
publick, as they promote cheating and other corrupt 
practices, and incite, to idleneſs and avaricious ways of 
gaining property, great numbers, whoſe time might other- 
wiſe be employed for the general good of the community; 
alſo it hath been adjudged, that this is ſuch an offence, 
for which a feme covert may be indicted; for as in the 
preceding caſe, the wife may be concerned in aQs of 
Cos ; ſo here ſhe may be active in promoting gaming, 
and furniſhing the gueſts with all conveniencies for that 
purpoſe. 1 Hawk. P. C. 198. Trin. 2 Geo. 1. The King 
v. Dixon. 

It ſeems to be the better opinion, that all common 
ſtages for rope - dancers, &c. are nuiſances, not only be- 
cauſe they are great temptations to idleneſs, but alſo be- 
cauſe they are apt to draw together numbers of diſorderly 
perſons, which cannot but be very inconvenient to the 
neighbourhood. 1 Med. 76. 2 Keb. 846. 3 Keb. 464. 
1 Vent. 169. 5 Mod. 142. 1 Huwk. P. C. 198. 

But it ſcems the better opinion, that playhouſes having 
deen originally inſtituted with a laudable deſign of re- 
commending virtue to the imitation of the people, and 
expoſing vice and folly, are not nuifances in their own 


a jeſt of things commendable, ſerious and uſetul. R 
| worth*s Coll. part 2. vol. 1. fel. 220, 247. 1 Rell. Rep. 


requires. 2 Roll. Abr. 83. | 
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they draw together ſuch numbers of coaches or people, 
Sc. as prove generally inconvenient to the places ad- 
jacent; or when they pervert their original inftitution 

by recommending vicious and looſe characters under 
beautiful colours to the imitation of the people, and make 


109. 5 Med. 142. Skin. 625. 

And now, for the better regulating of players and 
playhouſes, NI Geo. 2. it is enacted, © That every 
_ perſon, who ſhall for hire, gain, or reward ad, repreſent 

or perform, or cauſe to be ated, repreſented or performed 
any interlude, tragedy, comedy, opera, play, farce, or 
other entertainment of the ſtage, or any part or parts 
therein, in caſe ſuch perſon ſhall not have any legal ſet- 
 tlement in the place where the ſame ſhall be acted, re- 


n or without licence from the Lord Chamber. 
lain of his Majeſty's houſhold, for the time being, ſhall be 
deemed to be a rogue and a vagabond, within the intent 
and meaning of the 12 Ann. and ſhall be liable and ſub- 
| jeQ to all ſuch penalties and puniſhments, and by ſuch 


by the ſaid act, for the puniſhment of rogues and vaga- 


ordering themſelves, within the intent and meaning of 
the faid act. | 
And ſeA. 2. it is further enacted, « That if any per- 
ſon having, or not having a legal ſetlement as aforcſaid 
ſhall, without ſuch authority or licence as aforeſaid, act, 
repreſent or perform, or cauſe to be acted, repreſented or 
performed for hire, gain or reward, any interlude, tra- 
gedy, comedy, opera, play, farce, or other entertain- 
ment of the ſtage, or any part or parts therein, every 
ſuch perſon ſhall, for every ſuch offence, forfeit the ſum 
of fifty pounds; and in cafe the ſaid fum of 50 J. ſhall 
4 —— or — 72 offender ſhall not, for 
t ce, ſuffer any of ins or penalties in- 
flicted by the ſaid — e 


ſhall for hire, gain or reward, act, perform, repreſent, or 
cauſe to be acted, performed or — — — — 
 terlude, tragedy, comedy, opera, play, farce, or other 
entertainment of the ſtage, or any new prologue or epi- 
logue, unleſs the copy thereof be ſent to the Lord Cham- 
berlain of the King's houſhold for the time being, 1.4 
days at leaſt before the acting, repreſenting or perferm- 
ing thereof, together with an account of the playhouſe, 
| or other place where the fame ſhall be, and the time when 
the ſame is intended to be firſt ated, repreſented or per- 
formed, ſigned by the maſter or manager, or one of the 
maſters or managers of ſuch playhouſe or place, or com- 
| pany of actors therein.” | 
And ſe#. 4. it is further enacted, © That it ſhall and 
may be lawful to and for the ſaid Lord Chamberlain for 
the time being, from time to time, and when and as 
often as he ſhall think fit to prohibit the acting, per- 
forming or repreſenting any interlude, tragedy, comedy, 
opera, play, farce, or other entertainment of the ſtage, 
or any act, ſcene or part thereof, or 


hire, gain or reward, act, perform or repreſent, or cauſe 
to be acted, performed or repreſented, any new interlude, 
tragedy, comedy, opera, play, farce, or otker entertain- 
ment of the ſtage, any act, ſcene or part thereof, or 


any new prologue, or epilogue, before a copy thereof ſhall 


be ſent as aforeſaid, with ſuch account as aforeſaid; or 
ſhall, for hire, gain or reward, act, perform or repreſent, 
or cauſe to be acted, performed or repreſented, any in- 
terlude, tragedy, comedy, opera, play, farce, or other 
entertainment of the ſtage, or any act, ſcene, or part 
thereof, or any — or epilogue, contrary to fach 
prohibition as aforeſaid ; every perſon ſo offending ſhall, 
for every ſuch offence, forfeit the ſum of 50/. and every 
grant, licence and authority, (in cafe there be any ſuch) 


| by or under which the ſaid maſter or maſters, or manager 
or 


nature, but may only become ſuch by accident 3 25 where : 


preſented or pertormed, without authority by virtue of 
letters patent from his Majeſty, his heirs, ſucceſſors or 


methods of conviction, as are inflifted on, or appointed 
bonds, who ſhall be found wandering, begging and miſ- 


And ſe#?. 3. it is further enacted, That no perſon 


epilogue ; and in caſe any perſon or L for 


„„ 


r 
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managers, ſet up, formed or continued ſuch playhouſe, 
2 ſuch * actors, ſhall ceaſe, pens. 2 and 
er intents and purpoſes w hat- 
Provided, ſe. 5. That no perſon or perſons ſhall 
be authorized, by virtue of any letters patent from his 
Majeſty, his heirs, ſucceſſors, or predeceſſors, or by the 
licence of the Lord Chamberlainof his Majeſty's houſhold 
for the time being, to act, repreſent, or perform for hire, 
gain or reward, any interlude, tragedy, comedy, opera, 
play, farce, or other entertainment of the ſtage, or any 
or parts therein, in any part of Great Britain ; ex- 
: eſtminſter , and within the liberties 
thereof, and in ſuch places where his Majeſty, his heirs 
or ſucceſſors, ſhall in their Royal perſons . 

ing ſuch reſidence only. 
Kod 8. 6. it is further enacted, © That all the pe- 


cuniary ies inflicted by this act, for offences com- 
mitted within that part of Great Britain called 

Wales, and town of Berwick called Tweed, ſhall be reco- 
vered by bill, plaint or information in any of his Majeſty's 
courts of record at Weſtminſter ; in which no eſſoin, 
tection or wager of law ſhall be allowed: And for of- 
fences committed in that part of Great Britain called 
Scotland, by action or ſummary complaint before the court 
of ſeſſions or juſticiary there; or for offences committed 
in any part of Great Britain, in a ſummary way before 
two juſtices of the peace for any county, ſte „ riding, 


| diviſion or liberty, where any ſuch offence ſhall be com- 


mitted, by oath or oaths of one or more credible witneſs 
or wit „or by the confeſſion of the offender ; the 
ſame to be levied by diſtreſs and fale of the offender's 


> 
diſtreſs 


| mainpr 
r 
rie ved by the order or orders of ſuch juſtices of the 
it ſhall and may be lawful for ſuch or per- 
appeal therefrom to the next quarter ſeſ- 
to be held for the county, ſtewartry, riding or 
» whoſe order therein ſhall be final and concluſive ; 
ſaid penalties againſt this act ſhall belong one 
eof to the informer, or perſon ſuing or pro- 
ſecuting for the ſame, the other moiety to the poor of 
the pariſh where ſuch offence ſhall be committed. 


place where wine, ale, beer or other liquors 
ſhall be fold or retailed, the fame ſhall be deemed to be 
"_ repreſented and performed for gain, hire and re- 


It was formerly held, that the erecting a dove-houſe on 

a man's own frank-tenement was a nuiſance ; becauſe the 
igeons and doves were to be accounted tame animals, 
as they had animum revertendi; and that there- 

fore whoever erected ſuch houſes, were anſwerable for 
the damages done by them; and becauſe they were not 
liable to every man's action, to avoid multiplicity of 
_ it was thought a matter 2 in the leet; but 
ry opinion prevailed; e it was allowed 

the lord of the manor might erect, or permit by his 


licence any perſon to erect a dove-houſe; which he could 


not do, if it were a nuiſance, every nuiſance being malum 

in ſe; beſides, theſe animals are rather to be accounted 

fere nature, and by conſequence, the only remedy any 

perſon had, for the ſuſtained by the birds feeding 

on his ground, was to kill them and take them to himſelf ; 
Vor. II. Ne. 108. 


houſe, 


N U S 


| which was the proper relief according to the Commor 


law ; inaſmuch as the birds were accounted no man's 
property. But it is ſaid, that a dove-cote newly erected 
in a manor, Without the lord's licence, is a good ground 
EET ET - —___ 

. 138. 141. Jar. 382. 259. 
Cro. Ele. 548. 1 Roll. Rep. 136, 200. 2 Roll. Rep. 
3. 4» 34+ 5 Co. 104. Moor 238. 

t is clearly agreed to be a nuiſance todig a ditch, or 
make a e over-thwart an highway, cr to erect a new 
gate, or to lay logs of timber in it; or generally to do 
any other act which will render it leſs commodious : But 
it ſeems that a gate, which has continued time out of 
mind, is no nuiſance ; but that the ſame may be juſtified 
by preſcription, being at firſt intended to have been ſet 
up by conſent, on a compoſition with the owner of the 
land, on the laying out the road ; in which caſe, the 
people had never any right to a freer paſſage than what 
they ſtill enjoy. 1 Jones 221. Crs. Car. 184. 1 Bulſt. 
203. 2 Roll. Abr. 157. 

And as navigable rivers are deemed highways, it is a 
nuiſance to divert part of the river, whereby the current 
of it is weakened, and made unable to carry veſſels of 
the ſame burthen as it could before; alſo the laying of 
timber in a common river, tho” the foil belong to the 
party, is © & nuiſance, as if the foil was not his, if 
thereby the paſſage of boats, c. is obſtructed; and from 
hence alſo it ſeems to follow, that private ſtairs, from 
thoſe houſes that ſtand by the Thames into it, are com- 
mon nuiſances ; but it ſeems, that where there are cuts 
made in the banks, that are not annoyances to the river, 
the timber lying there is no nuiſance. Ney 103. 3 Keb. 


640, 759. 


It hath been holden to be a common nuifance, to divide 
a houſe in a town for poor people to inhabit in; by reaſon 
whereof it will be more dangerous in the time of infection 
of the plague. 2 Roll. Ar. 139. pl. 3. 

Bringing a great ſhip of 300 tuns into Billing ſgate dock, 
tho* a common dock, yet being only fo for ſmall ſhips 
coming with proviſion to the markets of London, is a 
nuiſance, in the ſame manner, as a man uſing with his 
cart a common pack and horſe way, ſo as to plow it up, 
and thereby render it leſs convenient to riders, is a nui · 
ſance indictable. 6 Med. 145. The Queen v. Leich. 

It ſeems the better opinion, that a brewhouſe, glaſs- 

's ſhop or ſtie for ſwine, ſet up in ſuch in- 
convenient parts of a town, that they cannot but greatly 
incommode the neighbourhood, are common nuiſances. 
2 Rcll. Ar. 139. Cro. Car. 510. Hutt. 136. Palm. 
536. Vent. 26. 1 Keb. 500. 3 Med. 138. Salk. 


458, 460. 


2. 0 the indifiment or a nuiſance ;, bow a nuiſance is 
L. 


Every nuiſance, puniſhable by a publick proſecution, 


| muſt be charged to be ad commune nocumentum, or to 


the general annoyance of all the King's ſubje&ts ; for if 


they are only injuries to par perſons; they are left 
to be redreſſed by the private actions of the parti 


. 
grie ved by them. 2 Roll. Ar. 83. 1 Hawh. N. C. 197. 

And therefore an indictment furcharging ſuch a 
common or incloſi ſuch a piece of ground, or ing 


' ſuch a water-courle, or doing any other act, not apps- 


rently of a publick nature, to the nuiſance of the inha- 
bitants of ſuch a town, or of F. S. and his tenants, is 


So an indictment in a court leet for keeping a glaſs- 
houſe ad maximum nocumentum Was 3 becauſe it 
was not a nuiſance, unleſs it had been ad commune nocu- 
mentum. 1 Vent. 26. 2 Keb. 500. | 

So an indiftmrnt for ſtopping a water-courſe was 
quaſhed, being only ad nocumentum omnium prope inba- 
bitantium, without ſaying & tranſeuntium. 1 Med. 107. 


3 Keb. 28 


But it hath been held, that an indictment for not re- 
Ps Ws per quod ligei Domini Regis tranſire non 
3 


, 


N U S 
poſſunt, c. ad noc u mentum torundem, is ſufficient ; for by 
the King's liege people ſhall be underſtood all his liege 
people. 9 Co. 113. 1 Vent. 208. 3 Reb. 2. 
'* Alfo an indiAment for doing a thing which plainly 
immediately to tend to the prejudice of religion, 

or of the King; as for breaking the walls of a church, 
or imberzilling the King's treaſure, Ac. is good, without 
expreſsly laying it as a commor grievance. 2 Rall. Abr. 
83—4- 1 Hut. P. C. 198. | 

So an indictment of a common ſcold, by the words 
communis rixatrix, hath been held good, though it con- 
cluded ad commune nocumentum diverſorum, inſtead of 
oemnium ; becauſe ſays Hawkins, from the nature of the 
thin 
— reaſon, ſays he, an indictment with ſuch a conclu- 
fion, for a nuitance to a river, plainly appearing to be a 
public and navigable river, or to a way, plainly appear- 
ing to be a highway, is ſufficient ; and perhaps, ſays he, 
the authorities which ſeem to contradict this opinion, 
might go upon this reaſon, that in the body of the in- 
dictment it did not ar, with ſufficient certainty, 
| whether the way wherein the nuiſance was alleged, were 
a2 highway, or only a private way; and therefore it ſhall 
be intended from the concluſion of the indictment, that 
it was a private way. 1 Hawk. P. C. 198. viz. Cre. 
Eliz. 148. 2 Keb. 461. 2 Rol. Ar. 83. 

As to the manner of rernoving or abating a nuiſance, 
it is laid down by Hawkins, that any one may pull down 
or otherwiſe deſtroy a common nuiſance ;, as a new gate, 
or even a new houſe erected in a highway, &c. 
one whoſe eſtate is or may be prejudiced by a private nui- 
ſance actually — 5 a _ a the his 

und, or ſtopping his lights, &c. may juſtify the en- 
wh into — — ground, and pulling down and de- 


ſtroying ſuch a nuiſance, whether it were erected before | 


or ſince he came tothe eſtate ; ſurely it cannot but follow 
a fortiori, that one | deſtroy a common 
2 —— and a the law i now * ject 
« juſtifying th | of a nuifance, 
3 he did as little as need 5 
Hawh. P. C. 199. for which are cited 2 Rol. Ar. 144 
—5. Cro. Car. 184. 1 Fon. 221. Telv. 142. 5 C. 
101.—9 C. 54. Salk. 458—9. 

If a river be ſtopped to the nuiſance of the country, 
and none appear bound by preſcription to clear it, thoſe 
who have piſcary, and the neighbouring towns, who 
have a common paſſage and eaſement therein, may be 
compelled to do it. 3 3 2 Rel. Abr. 137. 1 
Hawk. P. C. 200. ſaid to have been adjudged. 

It ſeems to be the better opinion, that the court of 
King's Bench may, by a mandatory writ, prohibit a nui- 
ſance, and order that the ſame ſhall be abated ; and 
that if the party diſobeys the writ, he ſubjects himſelf to 


an attachment; but upon ſuch attachment, for proceed- 


ing after the writ of prohibition, there ought to be a de- 
claration, ſetting forth the nature of the offence, and 
that the ſame is a nuiſance, and that, notwithſtanding the 
writ of prohibition, the defendant proceeded or commit- 
ted it: To which, if the defendant can in pleading ſet 
forth a ſufficient juſtification, his proceeding poſt probi- 
bitionem regiam will be good in law, and himſelf diſchar- 


ged of all contempt and coſts againſt the complainant. | 


3 Pac. Abr. 688. 
All common nuiſances to the publick are regularly pu- 
niſhable by fine and impriſonment, at the diſcretion of 
the judges; but, in ſome caſes, corporal puniſhment 
may be inflicted; as in the caſe of a common ſcold, 
who is ſaid to be properly puniſhable, by being put into 
the ducking-ſtool ; alſo the offence of keeping a bawdy- 
houſe is puniſhable, not only with fine and impriſon- 
ment, but alſo with fuch i puniſhment, as to 
the court in diſcretion ſhall ſeem proper. 2 Rol. Abr. 
84. 1 Huwk. P. C. 200. 6 Mad. 11, 178, 213. 
Salk. 382. | 
Alſo a perſon convicted of nuiſance, done to the 
King's highway, may be commanded by the judgment 
to remove the nuiſance at his own coſts ; and per Ha- 
Line, it is but reaſonable, that thoſe who are convicted 
of any other common nuiſance, ſhould alſo have the like 
judgment. 2 Rel. Ar. 84. » Hawk. P. C. 200. 


it cannot but be a common nuiſance ; and for the | 


or if 


OA T 


But it is clearly agreed, that ccmmon nuiſances againſi 
the public are only puniſhable by a publick proſecu- 
tion; and that no action on the caſe will lie at the ſuit 


of the party injured as this would create a multipli- 


city of actions, one man being as well intitled to bring 
an action as another; and therefore, in thoſe ( aſes, the 
remedy muſt be by indictment at il e ſuit of the Kirg. 
Co. Lit. 56. a. 1 Rel. Abr. 88, 110. 2 Rel. Abr. 140, 
141. Ras 4 = 9 C5. 113. 2 Brown, 
147. . 341. . Eliz. 664. 3 Md. 2 
Carth. 191. Suk. 50. MY ”= 
But if by ſuch a nuiſance the party ſuffer a particular 
damage, as if by ſtopping up a highway with logg, Oc. 
his horſe throws him, by which he is wounded cr hurt, 
an action lies. Co. Lit. 56. Cro. Jac. 446. 1 Keb. 
847. 1 Fon. 157. 1 Sath. 15. 
Alſo an action lies for continuing a nuiſance; as 
where, for erecting a nuiſance 2 die Febr”, the defendant 
pleaded a prior action, brought for erecting a nuiſance 20 
die Murtii, and a recovery thereupon, and averred theſe 
to be the fame nuiſance and erection; and on demurrer 
the plaintiff had judgment; for though he cannot have 


Ja new action for the ſame erection, yet he may for the 


continuing the ſame nuiſance. 1 Salt. 10. 

| For more learning on this ſubjef, ſce 16 Vin. Abr. tit. 

| Nuiſance. | 

| NUTMEGS, {Nuces nmuſeate) Is a fpice well known 

772 mentioned among ſpices that are to be garbled. 

1 Jar. 1. c. 1 | X 

NUTRIMENTUM, Breed of cattle——9:::/:t-: 
cuſtumarius Demine non debet vendere equum maſculum ne- 

que bevim de proprio nutrimento /uo. Paroch. Antiq. 

p. 401. | | | 


; 


= 


The ſeven antiphones or alternate hymn of ſeven 

verſes, c. ſung by the choir in time of Advent, 
was Aued O, from beginning with ſuch exclamation. In 
the old ſtatutes and orders for the church of St. Paul in 
London, in time of Ralph de Diceto, Dean, there is one 
chapter De Faciendo O———Detbet etiam novus refeden- 
tiarius contra natale O ſuum intonarc, & in demo ſua feſt 
completorium tatum chorum invitare, Ec. Liber Statuto- 
rum Fccl. London, MIS. fol. 86. 

OATH, ¶ Juramentum) Is a calling Almighty God to 
| witneſs, that a teſtimony is true : Therefore it is aptly 
termed, ſacramentum, a holy Fand, a facred tie, or 

godly vow. And it is called a corporal cath, becauſe the 
y when he ſwears toucheth with his right hand the 

| ly 1145 or book of the New Teſtament. Coke, 
3 par. Inſt. cap. 74. And ancienily at the end of a 
legal cath was added, Ss help me Gad at bis boly dame, 
i. e. judgment. Black Book of Here,. fol. 46. Tis cal- 
led Canonica purgatio, becauſe allowed by the canons, to 
diſtinguiſh it from vulgar; purgatione, viz. by battle, or 
by fire, or water ord-al, which was always prohibited by 
the church, and in ſmall mattere, which the plaintiff 
could not prove, or if he could, and his proof was di- 
allowed by the court, the defendant might purge him- 
ſelf by his own oath; and this was called Jurare propria 
manu; but in greater affairs he was to bring ſome other 
credible perſons, who were uſually of the ſame quality or 
condition with the plaintiff, and they were to ſwear, that 
they believed what the defendant had ſworn was true, 
and thofe were called ſacramentales, whoſe number were 
' more or leſs, according to the quality of the criminal, 
and to the fault or thing in queſtion. If the defendant 


2 


was accuſed of a very great offence, of which there was 


no proof, then he was to purge himlelf by the oaths of 
twelve ſuch witneſſes ; and this was called Furare dus- 


decima manu. Leg. Hen. 1. cap. 64. Cowell, edit. 1727. 
A new oath cannot be impoſed upon any judge, com- 


miſſioner or _—_ ſubje& without authority of par- 
giving every oath muſt be warranted 
by 


liament ; but 


o A T 


by 

Sw Inſt. | 
1 > witneſſes in a new manner, or 
give an oath in a new caſe without act of parliament. 2. 
ut. 719. marg. as 2 comment upon part of the ſtatute 
of 31 2 cap. 12. of ſellers of horſes in fairs and mar- 

Co 

—_— are in two manners; by 2 as — 
f who have autkerity to take an cath ; or volun 
0 conſent of the _ which is alſo lawful; as 
10 Ed. 4. 11. The condition of an obligation was to 
prove ſuch a thing before J. K. It is not to be doubted, 
but that it may well be by oath beſore F. S. and the oath 
being taken voluntarily, and without compulſion, it is 
lawful enough. Cr. 470 (bis) Hill. 38 Eliz. 
B. R. in caſe of Knight v. Ruſbworth. 

Holt Ch. J. thought that the cenſors of the college of 
phyſicians might tender an oath as a neceſſary conſe- 
quence of their judicial power; but he ſaid he would 
give no poſitive opinion. 12 Med. 393. Paſch. 12 W. 
3. in the caſe of Grenvill al's Groenvelt v. College of 


Phyſiciant. 


1. Statutes concerning caths. 


. 
.— 
a” 


2. The force of an cath, where there is oath againſt 
eath ; and in what cajes the plaintiff*s aath in neceſſary. 


1. Statutcs concerning oaths. 


The oath of the juſtices and other officers, 19 Ed. 3. 
ft. 4. 14 Ed. 3. fl. I. c. 5. | 
Of juſtices of oyer, gaol delivery and aſſiſe, c. 20 
El. | 


Ed. 3. ft. 5: 
The oath of ſupremacy appointed by 1 El. c. 1. 5 | agai 
E. c. 1. cel. 19. 27 El. c. 12. 
The oath of obedience to be taken by all above the 


age of eighteen, 7 Fac. 1. c. 6. 
All eccleſiaſtical perſons taking orders to take the 
oaihs, 7 Fac. 1. c. 6. fed. 19. | 
Where perſons refuſing incur a præmunire, 7 Fac. 1. 
c. 6. ſecl. 26. | 
Tae declaration againſt tranſubſtantiation and popery, 
25 Car. 2. c. 2. ſet. 9. 30 Car. 2. ft. 2. c. 1. | 
Oath ex aſficis taken away, 13 Cur. 2. c. 12. J. 4. 
| Oaths of allegiance and ſupremacy changed, 1 W. & 
M. c. 1. & c.8. 1 Ann. ft. 1. c. 22. 


Repeal of the declaration againſt taking arms againſt 


the King, 1 V. M. c. 8. ,. it. 

Declaration of fidelity for the quakers, 1 V. & M. 
c. 18. ſect. 13. 1 Ges. 1. fl. 2. c. 6. 8 Geo. 1. c. 6. 

Commiſſion officers 20 miles from London, may take 
the oaths at the muſter, 1 . M. c. 25. 

Practicers of the law required to take the oaths on 
pain of præmunire, 7 & 8 VH. 3. c. 24. 

Refuſing to take the oaths to incur the penalties of re- 
cuſants, 7 8 IV. z. c. 2. ſecl. 1. 

Quakers making declaration exempted, 7 & 8. V. z. 
c. 27. fed. 12. | 5 

Lee may be pardoned under the Privy ſeal, 7 & 
8 F. z. 2 15. | 

Perſons refuſing, the oath diſabled to vote at clections 
for parliament, 7 & 8 V. z. c. 27. ſcat. 19. | 

The aſſociation appointed, 7 & 8 IV. z. c. 27. feat. 3. 
Repealed, 1 Ann. ſt. 1. c. 22. /. 3. | 

Indemnity for neglect of taking the oaths, 11 & 12 
IF. 3. c. . » on. f. 2.c. 17. | | 

Ihe abjuration oath to be taken, 13 I. 3. c. 6. 
6 Ann. c. 7. feet. 20. 

Peers and members of parliament to take the oath of 
abjuration before voting, 13 W. 3. c. 6. ſe. 10. 1 
Geo. 1. c. 13. ſed. 16. 

Oaths may be taken in Common Pleas or Exchequer, 
as * as in Chancery or King's Bench, 1 Ann. ft. 1. c. 
22. ſecl. 5. 

To be taken in Scotland, 6 Ann. c. 14. 

Quakers may affirm the effect of abjuration oath, 6 
Ann. c. 23. ,. 14. 


aX of parliament, or by the Com non law time out | 


O A T 
Directions for taking the oaths in Engladd 
| for offices in Scotland, 8 Ann. c. 15. : 
Advocates, Sc. in Scotland to take 


to l; 5 


20 Geo. 2. 


7 the oaths, I 
Cc. 2. /. 10. c. 43. » 44- 

Al pens in office, &c. required to take the oaths, 
r Geo, 1. c. 13. 


i. $ 
of he eds of Chancery and clerks of Courſe, 18 


ö 


doer, and may therefore be rather ſuppoſed to ſwear falſely 


Seamen and ſoldiers under the degree of commiſſion or 

———— to pay nothing for taking the oaths, f 
t. c. 13. fed. 31. 

or the oaths to be taken by preachers in 
Scotland, Geo. I. c. 29. 

All required to take the oath, or regiſter their 
eſtates, 9 Geo. 1. c. 24. 10 Geo. f. c. 4. | 

Perſons in the Fleet, or beyond the ſeas, to take the 
oaths after their return, 13 Geo. 1. c. 29. 

Perſons continued in office for fix months after the 
death of the King, not obliged to take the oaths, r Geo. 
* c. 5. & c. 23. 

ix months time given to oſſicers and others to take 
the oaths, &c. 2 Geo. 2. c. 3 . ſed. 4. 

Time for taking the oaths and the ſacrament enlarged 
to ſix months, 9 Ges. 2. c. 26. ſect. 2. EE 

Chaplains, ſchoolmaſters, c. in Scotland, to take the 
oaths, 21 Geo. 2. c. 33. f. 11, Cc. | 

Further time allowed to members of corporations to 
take the oaths of office, and ſtamp their admiſſions, 23 
Geo. 2. c. 3. 29 Ges. c. 32. ſect. 2. | 
Farther time allowed perſons who have omitted to 


| qualify themſelves for offices, 28 Geo. 2. c. 24. 29 Ges. 


2. c. 32. 33 Geo. 2. c. 29. 1 Geo. 3. c. 12. 2 Geo. 


3. c. 23. 3 Ges. 3. c. 5. 5 Ces. 3. c. 4. 


Tbe F an oath, where there is cath againſi 
— caſes the plaintiff*s oath is —_— 


By Glyn Ch. J. Trin. 1656. B. S. If oath be made 
inſt oath, in a cauſe depending in court, this is a 


a 
oath ; 


non liquet to the court, which oath is true; and there 
the court will take that oath to be true which is to af- 
firm a verdict, judgment, or other act of the court, and 
not that which is made to deſtroy them ; for this tends 
more to the honour of the court, and to the expediting 


of juſtice. 2 L. P. R. 47. 


The court will rather believe the oath of the plaintiff 
than the oath of the defendant, if there be oath againſt 
oath; becauſe it is ſuppoſed, that the plaintiff hath 
wrong done him, and that the defendant is the wrong- 


to protect himſelfofrom the juſtice of the law, than the 

plaintiff that is forced to fly to the law to obtain his 

right. Paſch. 23 Car. B. R. 2. L. P. R. 247, 248. 
Where there is a ſuit in Chancery, and there is a 


ſingle witneſs againſt defendant's oath, tis not ſuffi- 


cient evidence to decree againſt him, nor will the court 
after that ſend it to be tried at law, where one witneſs is 
ſufficient. Hill. 1692. 2 Vern. 283. Griſ College v. 
Widdrington. | 

There being oath againſt oath, whether a plea came 
in in time, it was referrcd to a trial at law on a fei 
iſſue, to ſatisfy the conſcience of the court, and in 
the mean time the judgment to ſtand. Comb. 399. 
Mich. 8 W. 3. B. R. Collins v. Lawley. 

Where the defendant in his anſwer denied notice of 
the plaintiff's title, which the plaintiff proved by one 
witneſs; by the ulage of the court of Chancery it is not 
ſufficient to ground a decree for the plaintiff, being oath 
againſt oath ; but the courſe has been to direct a trial at 


law. It was now ſaid by the Lord Keeper, that he did 


not ſee the difference between doing it per plura and per 
puuciora; for to ſend it to law to be tried where the jury 
will certainly find it on the teſtimony of one witneſs, and 
then decreeing it on that verdict, is the ſame thing as 
decreeing on one witneſs without any trial at all; and 
therefore directed it to be tried; but that the plaintiff 
ſhould admit the defendant's anſwer to be read at the 
trial, not as evidence, (for that he ſaid it could not be), 
nor ſhould they admit it to be true, but to be ſworn; to 
that defendant might have the benefit of his cath at law, 
as in this court, if 1t would weigh any thing with the 


Jury 


O B L 


jury. F. 170. Abr. Ezu. Caſes 229. pl. 13. Ibbotſes v. 
Rbodes 


When a bill 
on the matter of that deed by 


ſeeks no decree, but barely 


i 


5 
* 


9 


differs from a bill that hath no penalty ncr condition ; 
and yet a bill may be obligatory. Co. on Litt. fal. 172. 


the want of a deed, and ſecks relief and Weſt" Symbol. part. 1. lib. 2. ſe. 146. 


a decree, there oath is ne- 
ceſſary that he hath not the deed. But where the bill nature of a 


Lord Coke, is a word of its own 


Obligation, ſays my 
large extent, but is uſually taken in the 


to have the defendant diſco- Common law for a bond, containing a penalty with con- 


ver if he has ſuch a deed or not, or to have the deed pro- dition for payment of money, of to do of ſuffer ſome 
duced at a trial, in that caſe the plpintiff ought not to be , aft or thing, &c. and a bill, ſays he, is moſt commonly 


put to his oath. Trin. 14 Car. 2. 1 "_ i. 
Anon”. — Ib. 23t. Trin. 26 Car. 2. Anon. — Vern. R. 


59. Tr. 682. contra, Anon. —— Nelſ. Ch. R. 98. Tr. 14 


Car. 2. Anon. 
Turner. Ibid. 310. Hill. 1684. Nic 
tiſon——3 Chan. R. 5. after Tr. 14 Car. 2. 1 
But where no relief can be had at law on the deed, if 
not loſt, but the remedy is only in equity (as in a caſe 
of covenant for farther aſſurance) the:e oath need not be 
made of the loſs, per North Ch. J. 
caſe of Hiward v. At | 
for a diſcovery of deeds generally, and not of a particular 
bond or deed, oath need not be made of the 
not having them. Per Lord Macclesfield. Ch. 
Trin. 1720. Auen. Fin. R. 267. Mich. 28 Car. 2. 
Lathwell v. Foſter —— Fin. R. 444 Hill. 32 Car. 2. 
Lird Grey v. Warren & a”. —— Vern. 180. Tr. 1683. 
Anon. If the bill ſeeks relief generally upon any deed 


Vern. 247. Tr. _ * 0 
on v. 
Anon 


or bond, as to — the bond, or the 


profits of the land under the deed, in theſe and the like 
caſes there muſt be an affidavit ; becauſe ſuch a bill does 
by conſequence ſeek to transfer the juriſdiction from the 
ommon law to the court of equity. Per King C. 
2 Vn Rep. 541. Trin. 1729. Whitchurch v. Golding. 
And. 5 42. (the next day) Saunders v. Stephens. 
OBEDIENTIA, as a rent, as appears out of Roger 
Heveden, parte poſter. Annal. ſuor. pag. 430. In the 
Canon law it is uſed for an office, or adminiſtration of 
an office ; and thereupon the word obedientales is uſed in 
the provincial conſtitutions, for thoſe which have the 


execution of office under their 2 Lyndw. 
cap. prim. de Stats Regule. It may be that ſome of theſe 
offices called abedientia, in the collection of 
rents, or penſions, and that therefore thoſe rents were by 
a metonymy, called Obedientia que colligebantur ab obedi- 


entalibus. Cancil. Eberacen/. anno 1195. But Obedientia, 
in a general acceptation of the word, ſignified every thing 


that was enjoined the monks by the abbot; and, in a 
*more reſtrained ſenſe, the cells or farms which be 
to the abbey to which the monks were ſent, vi eju/dem 
obedientiæ, either to look after the farms, or to collect 
the rents, or were * — Obedientia. So in 
Matt. Pariſ. anno 1213. bet balliva obedien- 
tias appellamus, Sc. Cowell, edit. 1727. <2 

OBIT, (Lat.) Signifies a funeral ſolemnity, or an of- 
fice for the dead, moſt commonly performed at the funeral, 
when the corpſe lies in the church uninterred : Alſo the 
anniverſary office. Cro. 2 par. fol. 51. Helloway's caſe. 
It was held 14 Eliz. Dyer 313, That the tenure of obit 
or chantry lands held of ſubjects is extin& by the act of 
1 EA. 6. 14. See 15 Car. 2. cap. 9. The anniverſary 
of any perſon's death was called the ot; and to obſerve 
ſuch day with prayers and alms, or other commemoration, 
was called keeping the obit. In religious houſes, they had 
a regiſter or kalendar, wherein they entered the ob:ts or 
abitual days of their founders and benefactors, which was 
thence called the Obituary. Cowell, edit. 1727. 

OBJURGA'TRICES, Scolds or railing women. Id. ib. 

OBLATA, 2 But in the Exchequer 
it ſignifies old debts, brought together from precedent 
years, and put to the ſheriff's c . Prad. 
Excheq. 78. Alſo gifts made to the King by any of his ſub- 
jects, which were ſo carefully taken notice of in the reigns 
of King Fobn and the 'Third, that they were entered 
in the Fine Rolls, under the title Ob/ate; concerning 


which ſee Phillips his book of the antiquity and legality | 


of royal purveyance. Spelman'”s 

Aurum Regine. Cowell, edit. 1727. 
OBLATIONS. See OrrxxiN ds. 
OBLIGATION, /Oblzgatio,) Is a bond containing a 


ary, and Prynn's 


penalty, with a condition annexed, either for payment of | 


money, performance of covenants, or the like, and fo 


' 
, 
4 


2 Med. 173. in the 
General. Where the bill is 


| 


lainnff”s | 
536. 


| 


ſhall pay ſo much if he does not 


the penalty or ſum of 100 J. is the 
| ſo much it hath been reſolved, an executor of an obligor 


taken for a ſingle bond without condition. Co, Lis. 
172. 4. 

This ſecurity is alſo called a ſpecialty ; the debt ł 
particularly ſpecified in writing, "I the party's 
acknowledging the debt or duty, and confirming the 
contract; rendering it a ſecurity of a higher nature than 
thoſe entered into without the ſolemnity of a ſeal ; and 
therefore bonds or ſpecialties ſhall be preferred to ſimple 
contracts, in a courſe of adminiſtration ; and from its 
being a higher ſecurity, it is held, that for a breach or 
non an action of debt only will lie. 3 Bac. 


” has nature of the ſecurity, called a bend or obli- 


3. Who may be ebligors and obligees ; and of making ſe 
veral obligers and obligees. td 1 


1. Of the nature of the ſecurity, called a bond ar ob- 
2 of the ſecurity, called 


| A bond or obligation is 2 debt or duty which adheres 


to the obligor or debtor, let it be contra ed where it will, 
and let the debtor fly to what place he pleaſes, and being 
chargeable every where, it need not be dated from any 
particular place ; and therefore uſually begins with Nove- 
rint univerſs ; but yet the plaintiff in his declaration muſt 
lay a place where it was made, that it may receive trial, 
if it be denied. Cro. Eliz. 773. 1 Suk. 441. 3 Lev. 
343. 6 Mad. 228. | | 
A bond is a choſe in action, which cannot be 
ed over; fo as to enable the 
name; yet he has by the aſſignment ſuch a title to 
my payer and wax, that he may keep or cancel it. Co. 
232. | 
Alſo in equity a bond is aſſignable for a valuable con- 
ſideration paid, and the aſſignee alone becomes intitled to 
the money; ſo that if the obligor, after notice of the 
aſhgnment, pays the money to the obligee, he will be 
com to pay it over again. 2 Fern. 595. Abr. 


44. 

The aſſignee muſt take it, ſubject to the ſame equity 
that it was in the hands of the obligee; as if, on a mar- 
riage treaty, the intended huſband enters into a marriage- 
brokage bond, which is afterwards aſſigned to creditors, 


Jet it ſtill remains liable to the fame equity, and is not 


to be carried into execution againſt the obligor. 2 Vern. 
393. 4br. Eq. 44. BY, 

are to be conſidered as ſecurities for the perfor- 
' mance of contracts, and are uſually entered into with pe- 


| nalties, which are to be conſidered as compenſations for 
the breach of the contract; as that a man ſhall pay 200/. 


i he omits to pay 100 l. within ſuch a time, that he 
; | perform ſuch and ſuch 
covenants, do or omit ſuch and ſuch acts; and in thoſe 


he may cedere ſuo jure, provided the thing be not unlawful 


| in itſelf, or injurious to the publick, &c. Telv. 192. 
2 Med. 201. 


1 Sand. 66. 
If a man enters into a bond of ſuch a ſum, on con- 


dition to be void on payment of a leſſer ſum; or if 2 


man bind himſelf in the penalty of 100 J. that he will 
pay 501. by ſuch a day; after the day of payment is paſt, 
legal debt; and for 


1 Vent. 354. 3 Lev. 368. 


gland v. Morris. 
And 


to ſue in his own. 


7 86 — 
— A ten. 


A 


9 1 
penalty, by the bond's being forfeited, be- 
4 2 debt * there was no remedy againſt 
ſuch penalty, but by application to a court of equity, 
which relieves in thoſe caſes, on payment of principal, 
intereſt and coſts; alſo tho? at law there can be no re- 
beyond the penalty ; becauſe in that the obligee 


ſeems to have taken up his — 1 yet, as it is on the 


foundation of doing equal juſtice to th parties that equity 
proceeds, it will, on any application for a favour from the 


obli compel him to pay the principal, intereſt and 
calls, the? exceeding the . Show. Par. Ca. 15. 


9 L 
children of, c. equally to be divided between them { 
which ſum I confeſs to have received to the uſes aforeſaid, 
and the ſame to repay at ſuch time as ſhall be thought 
beſt for the profits of the ſaid R. and J. S. and this 
was reſolved to be a good obligation. Cro. Eliz. 729. 
So a writing in this form ; Memorandum that I bind 
myſelf to F. M. to pay him as much money as my bro- 
ther owes him; and in the end of the bill is wrote the 
ſum of 4o/. which is faid to be the debt due from the 


brother; this is a good obligation. Cre. Eliz. 561. ard 
ſee Cro. Eliz. 768. 


Sr. Eg. 97, 92. 1 Salk. 154. 1 Fern. 342, 350. 
2 Fern. 509. ? 

Ard this rule of compelling the party todo equity who 
ſeeks equity, ſeems to be the reaſon why an obligee ſhall 
have intereſt after he has entered up judgment ; for tho? 
in ſtrictneſs it may be accounted his own fault why he 


did not take out execution, and therefore not intitled to | 


intereſt; yet, as by the judgment he is intitled to the 


— it does not ſeem reaſonable that he ſhould be | 


prived of it, but upon paying him principal and 
intereſt, which incurred as well before as after the en- 
tering up of the judgment. Abr. Eg. 92, 288. 


And by the 4 & 5 Ann. cap. 16. it is enacted, « That 
where any action of debt ſhall be brought on any ſingle 


bill ; or where an —— of 1 — or ſcire _ Ls be 
brought upon any judgment, payment ſha may 
be — in L ſuch action or ſuit; and where an 
action of debt is brought upon any bond, which hath a 
condition or deſeazance to make void the ſame, upon 

ent of a leſſer ſum at a day or place certain; if the 
obligor, his heirs, executors or adminiſtrators have, be- 
fore the action brought, paid to the obligee, his executors 


or adminiſtators, the principal and intereſt due by the 


defeazance or condition of ſuch bond, tho? ſuch payment 
was not ſtrictly made according to the condition or de- 


 feazance; yet it ſhall and may be pleaded in bar of ſuch 


action, and ſhall be as effectual a bar thereof, as if the 
money had been paid at the day and place according to 
the condition or defeazance, and had been ſo pleaded.” 
And it is further enaQted by the ſaid ſtatute, ſect. 14. 
« That if at any time, pending an action upon any ſuch 


bond with a penalty, the defendant ſhall bring into court, 


where the action is depending, all principal money and 
intereſt due on ſuch bond, and alſo all ſuch coſts, as have 
been expended in any ſuit or ſuits in law or equity upon 
ſuch bond; the ſaid m_ ſo brought in, ſhall be deemed 
and taken to be in full ſatisfaction and diſcharge of the 
ſaid bond; and the court ſhall and may give judgment 
to diſcharge every ſuch defendant of and from the ſame 
accordingly.” | 


2. What words create ſuch a ſecurity ; and of the cere- 
monies requiſite to a bond or obligation; and of ſigning, 
ſealing, date and delivery. 


Herein we muſt obſerve, that the law does not ſeem 
to require any particular ſet form of words, as eſſentially 
neceſſary to create an obligation, but that any words, 
which declare the intention of the party, and denote his 
being bound, will be ſufficient ; becauſe ſuch obligation is 
only in nature of a contract, which ought to be con- 
ſtrued according to the intention of the parties. Telv. 
193. 2 Roll. Abr. 146-7. 

Therefore if a man uſeth this form of words, diz. 
This bill witneſſeth, that I A. B. have borrowed 101. of 
C. D. Or this form: Memorandum, quod talis debet to 
B. ten pounds. Or thus: Memorandum, all things 
reckoned and accounted between A. and B. cagnovit ſe 
debere to B. ten pounds; all theſe forms are good, and 
ſhall as effeQually bind the party and his exccutors, as if 
the moſt formal words were made uſe of, provided the 
writing be ſealed and delivered. Dyer 22. 6. 

So a writing in this form; Memorandum, I A. B. 
have agreed to pay J. S. 20 l. tho” this be in the preter- 
perfect tenſe, yet if it hath all other ceremonies eſſential, 
it ſhall amount unto an obligation. 1 Leon. 25. 


So in this form; This bill witneſſeth, That I X. S. 


Memorandum, that I owe and promiſe to pay to 4. 
ro l. at any time after the feaſt, c. when thereto requi- 
red, for payment whereof I bind myſelf to F. H. by theſe 
preſents ; this is a good bill to A. by the firſt words, and 
the latter being ſurpluſage are void, and to be rejected. 
Cro. Eliz. 886. | | 

It is held in Meer and Cro. Hlig. that a bill in this 
form; Be it known, Cc. that I owe to B. 14/. to be 
paid at the feaſts, c. together with 61. which I owe him 
upon bills and reckonings ſubſcribed with my hand. 
amounts only to a bill for 14 J. but Dyer held it a good 
obligation for the whole debt of 20/. Moor 537. 

In debt for 20 J. the plaintiff declared, that the defen- 
dant conceſſit ſe teneri per ſcriptum ſuum obligatorium, Ec. 
and the words of the deed were; I do acknowledge to 
Edward Watſon by me twenty pounds upon demand, for 
doing the work in my garden ; and upon demurrer to the 
declaration, it was adjudged a good bond. 1 Vent. 238 
Watſon v. Sneed. 

Theſe words; I am content to give to FW. 10 l. at 
Mich. and 101. at our Lady-Day, amount to an obliga- 
| tion, and an expreſs engagement to pay, &c. 3 Leon. 
119. 2 Roll. Ar. 146. S. P. | 

It hath been held in variety of caſes, that a ſeeming 
Latin word not properly expreſſing the quantity of the 
| ſum, in which the party intended to be bound, ſhould. 
notwithſtanding, be ſo conſtrued, as to anſwer the inten- 
— of the parties, 2 2 the obligation ſhould be 
void; as quinquegeſſimis libris, for guinguaginta libris, has 
been held good ; ſo tringintate hes ſexingenta tor 
ſexaginta; and it is ſaid in general, that in moſt caſes 
where the gent or gint, or the ſex or ſept are right, the 
obligation has been held well. But for this ſce 10 Co. 
133. 4. Telv. 96, 193, 206. Heb. 119. Crs. Fac. 


; 
| 


pon | 290, zog, 355, 60s 607. Cro. Car. 147. 1 Brownl. 


62. 2 Ro . 146. 5 Mod. 154. 2 Fon. 58. 
| Comb. 60, 86, 187, 226, 477. 

A bond in viginti nobulis has been held a good bond for 
| G1. 85. for tho? nobulis be not a Latin word, vet it being 


a term ſigifying 6-.and 8 d. it may properly be made 
uſe — Es Fac. 203. 2 Roll. Abr. 2 "Burchin V. 
Vaughan. 

Debt brought upon a bond of 60. the bond was in 
Italian, and the ſum therein expreſſed was in theſe words, 
| viz. in ceſſanta libris, and adjudged to be good. Cre. 
| Fac. 208. Parker v. Rennady. 

In debt upon a bill obligatory, demanding thirty-twe 
pounds four ſhillings and fevenpence ; the defendant de- 
manded oyer of the bill, and it was threty-two ponds 
four ſhillings and 7 pence, fo threty for thirty, and ponds 
for pounds; and on demurrer for this cauſe, it was ad- 
judged for the plaintiff. Cxo. Fac. 607. Hulbert v. Long. 
So a bill, in which the party hound himſelf in the ſum 
of ſewtene pounds, has been held a good obligation for 
171. in order to anſwer the intention of the parties. 

10 Co. 133. 4. in Ofbern's caſe. 2 Rail. Ar. 147. S. P. 
cited. | 

As to the ceremonies requiſite to a bond or obligation, 
it is ſaid, that there are only three things effentially ne- 
ceſſary to the making a good obligation, viz. writing in 
| paper or parchment, ſealing and delivery; but it hath 
| been adjudged not to be neceſſary, hat the obligor ſhould 
ſign or ſubſcribe his name; and that therefore if in the 
| obligation the obligor be named Erlin, and he ſigns his 
| name Erhwin, that this variation is not material; becauſe 
ſubſcribing is no eſſential part of the deed, ſealing being 


Cw „ 


— — 


have received of T. P. 30 J. to the uſe of R. and J. S.' 
Vol. II. Ne. 109. 


ſufficient. 2 Co. 5. a. Gedard”s caſe. N:y 21, 85. 
Moor 28. Stil. 97. 2 Salk. 462. 5 Med. 28 1. 


5 2 And 


O B L. 

And though the ſeal be neceſſary, and the uſual way 

of declaring on a bond is, that the defendant per /criptum 
obligatorium ſegillo ſuo ſigillatum acknowledged, Tc. 

yet if the word ſig:lat” be wanting, it is cured by ver- 
dict and pleading over; for when he faith per ſcriptum 
ſuum cbligatorium, Qc. all neceſſary circumſtances ſhall 
be intended; and if it were not ſealed, it could not be 
his deed or obligation. Dyer 19. a. Crs. Eliz. 571, 
737. Cro. Fac. 420. 2 Co. 5. 1 Vent. 70. 3 Lev. 
348. 1 Salk. 141. 6 Mad. 306. 
Alſo tho” ſealing and delivery be eſſential in an obliga- 
tion, yet there is no occaſion in the bond to mention 
that it was ſealed and delivered ; becauſe, as my Lord 
Coke ſays, theſe are things which are done afterwards. 2 
Co. 5. a. 
Ah obligation is good though it wants a date, or hath 
a falſe or impoſſible date; for the date, as hath been ob- 
ſerved, is not of the ſubſtance of the deed; but herein 
we muſt take notice, that the day of the delivery of a 
deed or obligation is the day of the date, though there is 
no day ſet forth; and if a deed bear date one day, and 
be delivered at another, it was really dated when delive- 
red, though the clauſe of Gerais dat” be otherwiſe. 2 
Co. 5. Godard's caſe. Ney 21, 85, 86. Hob. 24 
Stil. 97. Cro. Fac. 136, 264. Telv. 193. 1 Salk. 76. 

If a man declare on a bond, bearing date ſuch a day, 
but does not ſay when delivered, this is good; for every 
deed is ſuppoſed to be delivered and made on the day it 


O B L. 

\cauſes the reſtraint, the ſame may be avoided-for dureſs 
— Co. Lit. 253. 2 Inſt. 482. vid. tit. 
Dure ſi. 

So in reſpect of that power and authority which a 
huſband has over his wife, the bond of a feme covert is 
ipſo faclo void, and ſhall neither bind her nor her huſ- 
band. See BARON AXD FEME. 

So though an infant ſhall be liable for his neceſſaries, 
ſuch as meat, drink, cloaths, phyſick, ſchooling, c. 
t if he bind himſelf in an obligation, with a penalt 

payment of any of- thoſe, the obligation is void, 
Dofi. and Stud. 113. Co. Lit. 172. Cra. Jac- 494. 
560. 1 Sid. 112. 1 Salk. 279. Cre. Eliz. 920. 
Ix AN rs. 
Alſo though a perſon vn compos mentis ſhall not be al- 
lowed to avoid his bond, by reaſon of infanity and dif- 
traction, becauſe no man can be allowed to ſtultify him- 
ſelf, becauſe of the ill conſequences that might attend 
counterfeit madneſs; yet may a privy in blood, as the 
heir, and privies in repreſentation,. of the executor and 

- adminiſtrator, void ſuch bonds; alſo if a lunatick after 
| office found enters into a bond, it is merely void. 4.Co. 
124. Beverley's caſe. See INraxTs and LuxaTicks. 


249. | But if an infant, feme covert. monk, Ec. who are 


diſabled by law to contract, and to bind themſelves in 
bonds, enter together with a ſtranger, who is under non- 
of theſe diſabilities, into an obligation, it ſhall bind the 
ſtranger, though it be void as to the infant, Sc. 1 Rol. 


bears date; and if the plaintiff declare on a date, he | Rep 


cannot afterwards reply, that it was primo deliberat” at 
another day, for this would be a departure. Cro. Eliz. 
773. 3: 3 r Salk. 141. 
a fo hos bear date ſuch a day, but was reaily de- 
livered at a day after, the obligee may declare on a bond 
of ſuch a date, but primo deliberat at a day atter ; and 
if the obligee declare on a bond of ſuch a date generally, 
the obligor may plead it was. primo deliberat on ſuch a 
day after; but then he muſt traverſe that it was delive- 
red on the day of the date. 1 Brownl. 104. 1 Lev. 196. 
Tf the bond was delivered before the date, on iſſue, nan 
eſt fafium, joined on ſuch a deed, the jury are not 
oped to bod the troth, viz. that it was delivered be- 
fore the date, and it is a good deed from the delivery. 
2 Co. 4, 6. 3 Leb. 332. 

In debt on an obligation, the defendant pleads that he 
delivered it as an eſcrow, & boc paratus eſt verificare ; 
this is ill, for he ought to ſhew to whom he delivered it, 
and conclude iſſint nient ſor fait; & de bac ponit ſe, &c. 
1 Vent. 9, 110. 1 Salk. 274. | 

So pleading that he delivered.it to the obligee as an eſ- 
crow, to be his deed on certain conditions, is ill ; for by 
the delivery of it to the obligee, it is become his deed 
abſolutely. Hob. 246. 1 Vent. 9. | 

A bond or deed may be delivered by words, without 
any act of delivery; as where the obligor ſays to the 
obligee, go and take the ſaid writing, or take it as my 
| deed, Sc. So an actual tradition, without ſpeaking any 
word, is ſufficient ; otherwiſe, a man that is mute could 
not deliver a deed ; but where on an iſſue of nan eſt fac- 
tum, the jury found that the defendant ſigned and ſealed 
the obligation, and laid it on a table, and that the plain- 
tiff came and took it up, this was held not to be the de- 
fendant's deed, without other circumſtances found by the 
jury. Co. Lit. 36. 4. Cro. Eliz. 835. Leon. 193. Cs. 
Eliz. 122. 

If an obligation be delivered to another to the uſe of 
the obligee, and the ſame is tendred, and he refuſes, the 
delivery has loſt its force. 5 Co. 119. 6. 


3. Who may be obligors and obligees ;, and of making ſe- 
eral obligors and obligees. ; 


All perſons who. are enabled to contract, and whom 
the law ſuppoſes to have ſufficient freedom and underſtan- 
ding for that purpoſe, may bind themſelves in bonds and 
obligations. 5 Co. 119. 4 C. 124. 1 Rol. Sr. 340. 

But if a perſon is illegally reſtrained of his liberty, by 
being confined in a common gaol or elſewhere, and, du- 
ring ſuch reſtraint, enters into a bond to. the perſon who 


| Rep. 41. 
If a ſervant makes a bill in form, Memorandum, that I 
have received of Edward Talbot, to the uſe of my maſ- 
ter Serjeant Gaudy, the ſum of 40 J. to be paid at Mi- 
cbaeimas following, and thereto ſet his ſeal, this is a 
good obligation to bind himſelf; for though in the be- 
ginning of the deed, the receipt is ſaid to be to the uſe 
of his maſter, yet the re- payment is general, and muſt 
| neceſſarily bind him who ſealed ; and the rather, becauſe 
| ps ag — 4 would loſe his debt, he having no 
teme inſt Serjeant Gaudy. Yelv. 137. Talbot 
— ww not 
Infants, ideots, as alſo feme coverts may be obligees ; 
and as to this the huſband is ſuppoſed to aſſent, being foc 
| his advantage; but if he diſagrees, the obligation had loſ 
its force; ſo that after the obligor may plead non ef? fac- 
tum; but if he neither agrees nor diſagrees, the bond is 
good, for his conduct ſhall be eſteemed a tacit conſent, 
_ it is a turn to his advantage. 5 G. 119 b. Co. 
"3 Y * 9 
But a feme covert can neither be obligor nor obligee 
to her hutband, nor vice verſa, being but one perſon in 
law; alſo by the better opinion, a bond entered into to a 
feme ſole, by the perſon whom ſhe afterwards marries 
is, by the marriage, at law extinguiſhed. See BARON 
AND FEME. 
An alien may be an obligee, for ſince he is allowed to 
trade and traffick with us, it is but reaſonable to give 
him all that ſecurity which is neceſſary in in his contracts, 
and which will the better — to carry on his 
commerce and dealings amongſt us. Co. Lit. 129. 6. 
Moor 431. Cro. Eliz. 142, 683. Cro. Car.g. 1 Salk. 
| 46. Fareſl. 15. See Attn. | 
Sole corporations, ſuch as bi prebends, parſons, 
vicars, &c. cannot be obligees, and therefore a bond 
made to any of theſe, ſhall enure to them in their natural 
capacities ; for no ſole body politick can take a chattel 
im ſucceſſion, unleſs it be by cuſtom; but a corpora- 
tion aggregate may take any chattel, as bonds, leaſes, 
Oc. in its political capacity, which ſhall go in ſucceſſion, 
becauſe it is always in being. Co. Eliz. 
48. a. Co. Lit. 9. a. 46.4. Hob. 64. 1 Rol. Ar. 
5155 | 
A. by his bill obligatory, acknowledges himſelf to 
be 2 to B. in the n „10 /. to be paid at a 
day to come, and binds himſelf anders in the fame 
bill in 20/. but does not men on to wh nh he is bound, 


yet the obligation is good, and he fan!! ea ded to be 
bound to B. to whom he ack ro TURE: 


e101 to 


r 
If 


be.due. 2 Ru. Abr. 148. Fr.. 


„ 


: 


O B L 
enters into an obligation to B. which he deli - 
| 2 — C. to = uſe of B. though this immediately, 
the execution and delivery to C. becomes the deed 
A. yet, if after it is preſented to B. he (as he may) 
5 to it ivr airy by ſuch refuſal the obligation loſes 
its Dyer 167. a. Taw's eaſe. N. Bendl. 75. 


Co. Ent. 145- 
= ly 1 bligation, or 
jointly in an o 

— and ſev ; in which caſe, the 
_ obli y ſue them jointly, or he may ſue any one of 
election; but if 14 jointly and not ſe- 
verally bound, the obligee muſt ſue them jointly ; alſo, in 
ſuch caſe, if one of them dies, his executor is totally 
diſcharged, and the furvivor and ſurvivors only charge 
able. 2 Nol. Abr. 148. Dyer 19, 310. 5 Co. 19. 
Dalf. 85. pl. 42. 1 Salk. 393. Carth. 6r. 1 Lutw. 


, that two or more may bind them- 


1 three enter into an obligation, and bind themſeives 
in the words following, Obligamus nos & utrumque n:ſirum 
per ſe pro toto Qin ſolido, theſe make the obligation joint 
and ſeveral. Dyer 19. 6. pl. 114. 

So where two bound themſelves, or any of them, their 
heirs, executors or either of their heirs, &c. and the 
obligation was ſealed and delivered by both of them 


jointly ; this was held to be a joint and ſeveral, and not | 


a joint bond only; and that the word ve/ ſhould be un- 


derftocd the fame as et; and that therefore the joint de- 


livery and acceptance could not make that joint only, 
which dy the words was joint or ſeveral, at the election 
of the obligee. Cro. Fac. 322. Haulinſon v. Sandilans. 


If two jointly and ſeverally bind themſelves in an 1 


obligation, which they ſeverally deliver at different times 
and places, yet is the obligation joint or ſeveral, at the 
election of the obligee. 8 H. 6.31. 2 Rol. Ar. 149. 

If three are bound in a bond by theſe words, Obliga- 
mus nos & quemlibet naſtrum cenjunctim; this is a joint 
obligation, and one of them alone cannot be ſued ; the 
word conjundlim makes the obligation joint, which the 
word quemlibet cannot make ſeveral; being inſerted, for 
no other purpoſe, but to expreſs moſt ſtrongly that they 
ſhould be all bound, not that they were to be ſeverally 
| bound. Moor 260. bl. 407. 3 Leon. 206. Wigmore v. 


Wells. 

there be ſeveral a perſon cannot 
be bound to ſeveral perſons ſeverally ; and therefore an 
obligation of 200/. to two, ſolvend* the 1001. to the 
one, and the other to the other is a void ſolvend'. Dyer 
350. a. pl. 20. Hob. 172. 2 Brownl. 207. 
177. 

8 was worded in the words following; Be it 
known that J. A. do acknowledge myſelf to owe and 
be indebted to B. IC» GR g1/. 12s. 8d. 
for which at to de I bind myſelf to B. in 
100 J. —— B. alone ſhould bring the action for 
the tool. or both ſhould join in an action for the 91 /. 

12 7. 8 d. dubitatur, & adjournatur. Cro. Jac. 251. Fox- 
hall ver. Sands. 

If an obligation be made to three to pay money to one 
of them, they muſt all join in ſuit, for they are but as 
one obligee; and if he to whom the money is to be paid 
dies, the others muſt ſue, although they have no intereſt 
in the ſum contained in the condition. Telv. 177. 

So if an obligation be made to three, and two bring 
their action, they ought to ſhew the third is dead. 1 
Sid. 238, 420. 1 Vent. 34. = 

If A. bind himſelf in a ſum to B. ſalvendum to C. 
who is a ſtranger, a payment to C. is a-payment to B. 


and in an action upon it, the count muſt be given upon a 


bond ſelvend” to B. 1 Sid. 295. 2 Keb. 81. 

In debt the declaration was, that the defendant be- 
came bound in a bond of., for the payment of 
to him, his attorney or aſſigns, and on oyer of the bond 
it appeared, that the ſalvendum was to the plaintiff 's at- 
torney or aſſigns, without mention of himſelf ; and on 
demurrer for this variance it was held good ; and that 


1 Nel. Abr. 148. and 1 Sal. 3or. cited. 
= may bind them- | 


Yelv. |. 


o C 


obligation, but according to the operation of the law 
| thereupon. 6 Mad. — Robert v. Harnage. 

So it A. makes a bond to B. ſalvendum to ſuch per- 
ſon as he ſhall appoint ; if B. does appoint one, payment 
to him is a payment to B. and if B. appoint none, it 
| ſhall be paid to B. himſelf. 6 Nad. 228. | 
For more learning on this ſubject, fee 16 Vin. Abr. and 
3 Bac. Abr. tit. Obligation; and ſee Coxprrton. 

OBLIGOR, Is he that enters into an obligation; and 
 obligee the to whom it is entered into. Before 
the coming in of the Normans (as we read in [ngulpbus ) 
; writings obli were made firm with golden croſſes, or 
other ſmall ſigns or marks. But the Normans began the 
making ſuch bills and obligations with a print or feal in 
wax, ſet to with every one's ſpecial ſignet, atteſted by 
three or four witneſſes. In former time many houics and 
| lands thereto paſſed by grant and bargain, without ſcript, 

charter or deed, only with the landlord's ſword or hel- 
met, with his horn or cup; yea, and many tenements 
were demiſed with a ſpur or curry-comb, with a bow, 
or with an arrow. Cowell, edit. 1727. See WAx G. | 

OBOLATA TERRZ, In the opinion of ſome, con- 
| =_ half an acre of land, others but half a perch. Cu-, 

edit. 1727. | TE 

OBVENTIONS {O6ventiones) Offerings. 2 Inſt. f. 
661. Alſo rents, revenue, properly of ſpiritual livings. 
Stat. 12. Car. 2. cap. 11. Lee Orrxkix ds. 

OCC ASIO, Is, according to Speiman, taken for an im- 
pediment; it ſignifies alſo a tribute, which the lord im- 
poſed on his vaſſals or tenants. Cowell, edit. 1727. 
| OCCASIONARI, Signifies to be charged or loaded 
with payments. Nen prapter bac occaſionentur coram De- 
mino Rege & Fuſliciariit. Stat. Ed. 2. Anno 21. 80 in 
 Fleta, Ita guad ipſi vig:latores nan occaſionentur. Lib. 1 
cap. 24. par. 7. | 
| OECATIONES, Are offarts, whereof Manwocd” 
ſpeaks at large; the word is derived ab occande, i. e. har 
rowing or breaking clods. See Spelman's Gloſſary verbo 
Eſſartum. Eſſarta vulgo dicuntur que apud Iſfidorum occa- 
tiones nuncupantur. Lib. Niger Scacc. par. 1. cap. 13. 

OCCUPANT. If tenant for term of another's life dies, 
leaving ceſtui que vie; he who firſt enters ſhall hold the 
land during that other man's life, and he is in law called 
an occupant, becauſe his title is by his firſt occupation; and 
ſo, if tenant for his own life, grant over his eſtate to 
another, if the grantee dies, there ſhall be an «ccupar!. 
2 on Litt. cap. 6. fect. 56. and Bulſtrode's Rep. 2 par. 

. Ity 12. HAD | | 
If a man leaſes to J. S. for life, and J. &. dies, the land 
returns to the leſſor, becauſe the life being ſpent tor whicli 

the land was granted, it muſt neceſſarily come back to 
the old proprietor ; but if the leaſe had been made to 
J. S. during the life of A. and the leſſee had died, lea- 

ving ceſtui que vie, or if in the former caſe J. S. had 

granted over his eſtate to B. and B. had died; in theſe 
caſes he that firſt took poſſcſhon of the land was law- 

fully the tenant, for the reverſioner could not claim in 
either caſe, becauſe he had parted with it during the life 
of A. in one caſe, and of F. S. in the other; and J. S. 
cannot have any right, for that were to act contrary to 
his own grant, and to claim an intereſt which he had 
transferred to another ; and the tenant pur auter vie be- 
ing dead, his deſcendants could not claim it, becauſe 
they were not comprehended in the words of the feudal 
donation; and therefore the firſt occupant muſt be the 
rightful tenant, fince this, like all other things which 
are derelidt, and without any owner, belongs to the firſt 
occupier or poſſeſſor. Co. Lit. 41. ö. Cre. Eliz. 182. 

The law of occupancy is founded upon the law of na- 
ture, viz. Quad terra manens vacua occupanti conceditur. 
So as, upon the firſt coming of the inhabitants to a new 
country, he that firſt enters upon ſuch part of it, and 
manures it, gains the property (as is now uſed in Corn- 
wall, Ac. by the laws of the Stannaries) ; ſo that it is the 
actual poſſeſſion and manurance of the land, which was 
the firſt cauſe of occupancy, and conſequently is to be 


the declaration muſt not be according to the letter of the | gained by actual entry. Sid. 347. Geary v. — 


e 


The true ground of occupancy is, that ancient}y all 
trial of titles were by real — and therefore he that 
had the freehold was one to whom the law had a ſpecial 
regard. The ancient law for many reſpec̃ts did not allow 
leaſes for above 40 years, till 21 Hen. 8. 15. And an- 
other thing was, there was reaſon too, that not only he 
that had right paramount might know how to try his 
action, but that the lord might know how to avow for 
his ſervices (which were conſiderable things formerly); 
he ought to know who was his tenant, and therefore the 
law provided there ſhould be a perſon on whom he ſhould 
avow ; per Bridgman Ch. J. Cart. 65. in the caſe of 
Geary v. Bearcreft. | 

The ſubje& and object of the occupant are only fuch 
things as are capable of occupancy, and not the freehold 
at aſl; into which he neither doth nor can enter; but 
the law caſts the freehold immediately upon him that 
hath made himſelf occupant of the land, or other real 
thing whereof he is occupant, that there may be a te- 
nant to the precipe; per Vaughan Ch. J. Hill, 19 & 20 
Car. 2. in the caſe of Holden v. Smailbrooke. 

If tenant by curteſy grants his eſtate to another and 
his heirs, and grantee dies, his heir ſhall be a ſpecial oc- 
cupant of this eſtate; 27 


the 
ſhall be no occu 
4 or dower, which are eſtates created by law. Cre. 

z. 58. | 

Tenant pur auter vie makes lcaſe for years to com- 
mence from his death ; a ſtranger enters ; though the 
ſtranger is occupant of the freehold, yet leſſee for years 
ſhall enter upon him, and the leaſe ſhall bind the occu- 
pant ; agreed, Lev. 201. in the caſe of Geary v. Bear- 


creft. 
| bo if tenant pur auter vie leaſes for years, in truſt for 
himſelf for life, and after in truſt for his wife for her life ; 
and the leſſee for years actually enters, but permits the 
baron to enjoy it, who dies, and then the feme enters; the 
feme ſhall be occupant, _—_ the — — And 
ſo a judgment given in C. B. to the opinion 
of Bridgman Che . Was 3 
ſente Keyling Ch. J. Lev. 202. Geary v. Bearcroft. 
The cuſtom of a manor was, that ev co- 
hold of that manor might be to three perſons, 
abendum to them ſucceſſive ſicut nominantur, & non aliter. 
A furrender was made to J. S. and his aſſigns for his 
own life, and the lives of two others. Pawel J. ſeem'd 
to incline that if J. S. had become bankrupt, and the 
eſtate aſſigned, and the aſſignee had died, living the copy- 
holder; the lord ſhould immediately have the land; and 
Powis J. thought that upon the death of the copyholder 
the eſtate of aſſignee would determine, tho? the ceſtui que 
vics were living. But it was agreed, that if the grant had 
been to J. S. for the lives of B. C. and D. and F. . 
had died, the lord ſhould have the land again, tho' againſt 
his own limitation, becauſe there can be no occupant of 
a copyhold eſtate without a ſpecial cuſtom ; and this would 
be no miſchief, the failure being on the ſide of the grantee 
only. 6 Nad. 63, 68. Mich. 2 Ann. B. R. Smartle v. 
Fenballato. See 16 Vin. Ahr. tit. Occupant; and fee 
LiFE-ESTATE. 

OCCUPATION, C Occupatia, ) Signifies the putting a 
man out of his freehold in time of war, and is all one 
with diſſeiſin in time of peace, ſaving that it is not ſo dan- 
gerous. Co. on Litt. fol. 249. Alſo uſe or tenure. So 
we ſay, ſuch land is in the tenure or occupation of ſuch 
a man, that is, in his poſſeſſion. See TexRE-TENANT. 
Alſo trade or occupation, 12 Car. 2. cap. 18. But occu- 
Pations in the ſtat. De Bigamiz, cap. 4. are taken for uſur- 
ions upon the King, and is when one uſurps upon the 
ing, by uſing liberties which he ought not. And as 
an unjuſt entry upon the King into lands or tenements, 
is an intruſſon, ſo an unlav ful uſing of franchiſes is an uſur- 


pation. occupations in a ſenſe, are taken for 
2 intruſions and uſurpations. See 2 Inf. 
273. 


OCCUPAVIT, Is a writ that lieth for him which is 
ejected out of land or tenement in times of war, as a writ 


2 


| 


„ 
of nde! diſſeiſin lies for one ejected in time of peace 
Ingham? 45 Brief de Novel Diſeiſm. 

OCTAVE, {O#ava,) The eighth day following ſome 
peculiar feaſts. See UT as. | 
ODIO ET ATIA, Is an old writ mentioned in the 
ſtatute of Weſtminſter 1. made 3 Edw. 1. cap. 11. And 
it was directed to the ſheriff to inquire, whether a man 
committed to priſon upon ſuſpicion of murder, be com- 
mitted upon juſt eauſe of ſuſpicion or only upon malice. 


| Regifter, fol. 133. Bratton, lib. 3. part 2. cap. 20. And 


if upon inquiſition it were found, that he was not guilty, 


then there came another writ to the ſheriff to bail him. 
But now that courſe is taken away by the ſtatute of 28 


| Ede. 3. cap. 


9. as appears in Staundford Pl. Cor. fol. 77. 
Atia 


and Co. lib. 9. fel. 56. and Spelman, verbo Atia. 


was anciently written batia, or hatya, for bate, from the 


| Saxon batian, to wax hot, to rage, alſo to hate; not 
| atia, quia malitia eft acida, as Sir Edward Coke has it in 


the @conomy or fiduci 
J 31. admitted, that the deceaſed—--Per teſfamentum ſuum conſtituerat—-ut œco- 
over was ſo; for it is admitted that the heir of nomicus illius duminus Georgius Winter teſlumentum ſuum 
grantee ſhall have the land. 2 Ral. Abr. 151. There violavit. Hiſt. Dunelm. apud Whartoni Aagl. Sacr. 
t of an eſtate of tenant by the cur- part. rt. pag. 784. See Victbomint. Sometimes 


| 


his 9 Rep. fel. 506. and in 2 Inſt. fel. 42. See Spelm. 


an Atta. 


OECONOMICUS. This word was uſed for the exe- 
cutor of a laſt will and teſtament, as the perſon who had 


ary diſpoſal of the goods of the 


the word is taken for an advocate or defender ; as, fum- 
mus ſecularium œconomus, & protector ecclefte. Mat. 
Pariſ. anno 1245. | 
OFFENCE, ¶ Delictum, ) Is an act committed againſt a 
law, or omitted where the law requires it, and puniſh- 
able by it. Weſim. mb. And all offences are capital, 
or not ſo; capital, thoſe for which the offender ſhall loſe 
his life : And not capital, where an offender may forfeit 
his lands and goods, be fined or fuffer corporal puni 


ment, or both; but not loſs of life. H. P. C. 2, 126, 
134. Capital offences are comprehended under high 


treaſon, petit treaſon, and felony : Offences not capital 


include the remaining part of the pleas of the Crown, 


and come under the title of Miſdemeanors. An offence 
may be greater or leſs, according to the place wherein it 


is done. Finch 25. But the offence will be in equal de- 


gree in them, who are equally tainted with it ; and thoſe 
that a& and conſent thereto are alike offenders. 5 Rep. 80. 

OFFERINGS. Oblations and offerings ſcem to be one 
and the ſame thing, and are in a ſenſe ſomething of the 
nature of tithes being offered to God and his church, of 
things real or perſonal. Offerings are reckoned amongſt 


perſonal tithes, and as ſuch come by labour and induſtry, 


are paid by ſervants and others once a year to the parſon 
or vicar, according to the cuſtom of the place ; or they 


| are to be paid in the place where the party dwells, at 


ſuch four offering-days, as before the ſtatute 2 && 3 Ed. 6. 


cap. 13. within the ſpace of four years then laſt paſt had 
deen uſed for the payment tonal ca in default chereof. 


Co. 3. Abridg. Caſes 159. In London, offerings are a 
groat a houſe. They are, by the law now in force, to be 


paid as formerly they have been. See ſtat. 32 Hen. $. 7. 


27 Hen. 8. 20. 
They properly belong to the 


2 & 3 E. 6. 13. and Cz. 11. 16. 


parſon or vicar of that 
church where they are made; of theſe ſome were free and 


voluntary, others by cuſtom certain and obligatory. 


They were anciently due to the parſon of the pariſh that 


| officiated at the mother church, or chapels that had pa- 


had not any 


— 


rochial rights; but if they were paid to other chapels that 
Be rights the chaplains thereof were 

accountable for the ſame to the parſon of the mother- 
church, Lindw. C. de oblation & cap. Quia quidam. Such 
offerings as at this day are due to the parſon or vicar at 
ſacraments, marriages, burials, or churching of women, 
are only ſuch as were confirmed by the ſtatute of 2 Ed. 6. 
e. 13. and payable by the laws and cuſtoms of this realm, 
before the making the ſaid ſtatute, and are recoverable 
only in the eccleſiaſtical court. Godolph. Rep. 426, 427. 
Stat. 32 Hen. 8. cap. 7. ſet. 2. inforces the payment 

of offerings according ta the cuſtom and places where they 


By 


Oo F F 
By flat, 2 F 3 Ed. 6 cap. 13. ſe. 10. All perſons capacity, and by the perſons themſelves to whom 


which by the laws of this realm ought to pay their of- 
ferings, ſhall yearly pay to the parſon, vicar, proprietary, 
or their deputies, or farmers of the pariſhes where they 
dwell, at uch four uſfcring-days as heretofore within the 


ace of tour years laſt paſt hath been accuſtomed, and | 


7 default thereof ſhall pay ſor their ſaid offerings at Eaſter 
following. 

The four offering-days are Chriſtmas, Eafter, Whit- 
ſuntide, and the feaſt of the dedication of the pariſh- 
church. Gibſ. 739. | 

OF = 4; a piece of (ilk or fine linen, to re- 
ceive and wrap up the offerings, or occaſional oblations in 
the church. Hence in the ſtatutes of the church of St. 
Paul in Londen, it was ordained, Ut ſacriſta curet quad 
carporalia, palle, veſtimenta, offertoria & abſterſoria mun- 
da font integra & nitida. Statut. Eccl. S. Pauli. Lond. 

M. S. fol. 39. b. Cowel, edit. 1727. 
OFFICE, (Offcium,) Signifies that function by virtue 
whereof a man hath ſome employment in the affairs of 
another, as of the King, or of another perſon. Cowel. 

It is ſaid, that the word officium principally implies a 
duty, and the next place the charge of ſuch duty; and 
that it is a rule, that where one man hath to do with 
another's affairs 


Carth. 478. | 

There is a difference between an office and an employ- 
ment, every office being an employment; but there are 
employments which do not come under the denomination 
of offices; ſuch as an agreement to make hay, plough 


ſteward of a manor, c. 2 Sid. 142. 

By the ancient Common law, officers to be ho- 
neſt men, legal and ſage, & qui melius ſciat & poſſit officio 
illi intendere ; and this, ſays my Lord Cale, was the poli- 
cy of prudent antiquity, that officers did ever give 
to the place, and not the place only to grace the 

2 Inſt. 32, 456. 

Officers are diſtinguiſhed into civil and military, ac- 
cording to the nature of their ſeveral truſts. Carth. 

79- 
*/Offcesace difliaguihed into thoſe which are of a pub- 
lick, and theſe which are of a private nature; and herein 


. 


it is ſaid, that every man is a publick officer, who hath | 


any duty concerning the publick; and he is not the leſs 
a a publick officer, where his authority is confined io nar- 
row limits; becauſe it is the duty of his office, and the 
nature of that duty, which makes him a publick officer, 
and not the extent of his authority. Cartb. 479. 
It hath been held, that the commiſſioners for purging 
corporations could not take notice of or remove an at- 
torney of a court, it not being a publick office in which 
the government was concerned. 1 Sid. 94, 152. 1 Lev. 
75. 1 Leb. 349. Raym. 94. Hurſt's caſe. 
It hath been doubted, whether the cenſor of the college 
of phyſicians, be ſuch an officer as is compellable to take 
the oaths preſcribed by the ſtatute 25 Car. 2. it being 


urged, that the overſight and inſpection of medicines was | 
of a private nature; and that no offices were within the | 


intent of that ſtatute, but ſuch as related to the revenue, 
or to the conſervation of the peace; and that particular 
powers created for particular purpoſes were not within 
that ſtatute. 5 Mad. 431. Cartb. 478. The King v. 
Dr. Burnell. 

Alſo offices are diſtinguiſhed into ancient offices, and 
thoſe which are of a new creation; and herein it is ob- 
ſervable, that conſtant uſage hath not only ſanctified the 
firſt eſtabliſhment of ſuch ancient offices as have exiſted 
time out of mind, but alſo hath preſcribed and ſettled the 
manuer in which they have and are to continue to exiſt, 


in what manner to be exerciſed, how tobe difpoſed, c. 


9 Co. 97. Cro. Eliz. 636. 2 Roll. Abr. 182. Cro. 
Car. 513. 1 Show. 436. | | 

There is alſo another diſtinction of offices into ſuch as 
are judicial, and ſuch as are miniſterial offices only; the 
firſt, relating to the adminiſtration of juſtice, or the actual 
exerciſe thereof, mult be executed by perſons of ſufficient 


ainſt his will, and without his leave, 
that this is an „ and he whois in it is an officer. | 


land, herd a flock, &c. which differ widely from that of | jeCt. 


? 


| 


: 


; 


ö 
| 


Vor. II. No. 109. 


| 


of 


O F F 
granted; and herein alfo ancient uſage and nag oy 
govern. 1 fon. 169. Duv. 39. 9 Ci. 97. 


1. Who bath à rigbt to create and gran = E 
the offence of Buzing and — f 
es are probibited to be thus tſp | pa We 2 

3. What remedies a perſon baving @ right to an of 


purſue, t — the.enjoy ment of it — 


2. 


4. Of the forfeiture of an office; and where for corrudtion, 
br rn, an ori prenng, fer 
t. Who hath à right to create and grant - aſſign fees 
The king is the ativerſal of 8 f * fuſtice 
within A from whom all ao ak. 6. 


new Ne a 
So be 5 


ament; for that under the good, 
they are exerciſed to the intolerable grievance of the ſub- 


A ern for | 
n office g | | the ſole maki 
of all di. informations and Ietrrs m e in the 


of York, was held unreaſonable and void. 1 
Mounſon v. Lyſter. | | 
One Chute petitioned the King to ere& a new office 
for regiſtering all ſtrangers within the realm, mer- 
chant and to grant the ſaid office to the peti- 


tioner with or without a fee; and it was reſolved by all 
the i at Serjeants Inn, that the erection of ſuch new 
office, for the benefit of a private perſon, was againſt all 


law of what nature ſoever. 1 Co. 116. and ſeveral caſes 


there cited to this purpoſe. 


King Ed. 4. by his letters patent, bearing date ioth of 


October anno 15. of his reign, reciting, That where there 
was no office of the Chancellor of Garter, and that 
there ſhould be ſuch an officeof the Chancellor of the 


— 4 none II ig of 
Saliſbury time being, we will and ordain, 
Richard Beauchamp, now biſhop of Saliſbury, ſhould 

it for his life, after his deceaſe, that hi 


therefore for the uncertainty it was void. 4 Inff. 200. 
* 6 Fac. 1. Biſbop of Saliſbury's caſe. 808. 


The King cannot grant to any perſon to hold a court 
of equity, tho” he may grant tenere placita; for the dif- 
penlation of equity is a ſpecial truſt committed to the 
King, and not by him to be entruſted with any other, 
except his Chancellor. Heb. 63. | 

Where-ever one office is incident to another, ſuch in- 
cident office is regularly grantable by him who hath the 
principal office; and on this foundation it hath been held, 
that the King's grant of the office of county clerk was 
void, it being inſeparably incident to the office of ſheriff, 
and could not by any law or contrivance be taken away 
from him. 4 Co 32. Mitton's caſe. 

So the office of chamberlain of 22 priſon 
is inſeparably incident to the office of ; and there- 
fore a grant of the office of marſhal with a reſervation of 
the office of chamberlain is void. 1 Salk. 439. Per Hale 
Ch. J. 1 Leon. 320, 321. Like point. | 
So it hath been reſolved, that the office of Exigenter 
8 other counties in England, is incident to 
S A NM the 


0 


1 And. 152. 

caſe. 

* — aq ops 1 
int their w ter cription 

grew to be officers in their courts; and this right which 

they had of ituti 
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happineſs of depend, diſpo- 
ſed of not to execute them, 
but to thoſe who z nor 
can any thing be a and 
virtue, than to ur 


8 
— 


openly, to be in any manner of ſhall be put in 
the ſame office, or in any other, but that they make all 
ſuch officers and miniſters of the beſt and moſt lawful 
men, and ſufficient to their eſtimation and knowledge. 
And by the 4 H. 4. cap. 5. it is enacted, That no 
ſheriff ſhall let his bailiwick to farm to any man for the 
time he occupieth ſuch office. 
But the principal ſtatute relating to this matter is the 
5 1 6 — cap. 16. m_ is verbatim as follows, 
&. 1. For avoiding of corruption which may here- 
after happen to be in the officers and miniſters 54 thoſe 
courts, places or rooms, wherein there is requiſite to be 


had the true adminiſtration of juſtice, or ſervices of 


truſt, and to the intent that perſons worthy and meet to 
be advanced to the place where juſtice is to be miniſtred, 
or any ſervice of truſt executed, ſhall hereafter be pre- 
ferred to the ſame, and no other. 

See. 2. Be it therefore enacted, That if any per- 
ſon or perſons, at any time hereafter, bargain or ſell any 
office or offices, or deputation of any e or offices, 
or any part or parcel of any of them, or receive, have 
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or take any „ fee, reward or any other profit, di- 
rectly or indirealy, or take any promiſe, agreement, co- 


. | venant, bond or any aſſurance to receive or have 


money, fee, reward or other profit, direQly or indire&,, 
ly, for any office or offices, or for the deputation of 
or offices, or any part of any of them; or to the 
intent that any perſon ſhould have, exerciſe or enjoy any 
office or offices, or the deputation of any office or offices, 
or any part of any of them, which office or offices, or 
any part or parcel of them, ſhall in any wile touch or 
concern the adminiſtration or execution of juſtice, or the 
receipt, controlment or payment of any the King's 
Highneſs's treaſure, money, rent, revenue, account, aul- 
nage, auditorſhip, or ſurveying of any of the King's 
Majeſty's honours, caſtles, manors, lands, tene 
woods or hereditaments, or any of the King's Majeſty's 
cuſtoms, or any adminiſtration, or neceſlary attendance 
to be had, done or executed in any of his Majeſty's cuſ- 
| tom-houſe or houſes, or the keeping of any of the King's 
Majeſty's towns, caitles or fortreſſes, being uſed, occu- 
pied or appointed for a place of ſtrength and defence; or 
which ſhall concern or touch any clerkfhip to be occu- 
Pied in any manner of court of record wherein juſtice is 
to be mimitred; that then all and every ſuch perſon and 
that ſhall ſo bargain or ſell any of the ſaid of- 
fice or offices, deputation or deputations, or that ſhall 
take any money, fee, reward or profit, for any of the 
ſaid office or offices, deputation or deputations, of any 


of the ſaid offices, or any part of any of them, or ſhall 


take any promiſe, covenant, or aſſurance for 

money, reward or profit, to be given for any of the faid 
office or or any part of any of them, thall not 

loſe and forfeit all his and their right, intereſt and ef. 
tate, which ſuch perſon or ſhall then have of, in or 
to any of the ſaid office or offices, deputation or deputations, 
or any part of any of them, or of, in or to the gift or no- 
mination of any of the ſaid office or offices, deputation or 
C — fe > db office or offices, or for the de- 
| putation or deputations of which office or offices, or for 
any part of any of them, any ſuch perſon or . perſons 
ſhall ſo make any bargain or ſale, or take or receive any 
ſum of money, fee, reward or profit, or any promile, 
covenant, bond or aſſurance to have or receive re- 
ward, money or profit ; but alſo that all and every ſuch 
perſon or perſons, that ſhall give or pay any ſum of 
money, reward or fee, or ſhall make any promiſe, agree- 
ment, bond or aſſurance for any of the ſaid offices, or 
for the deputation or deputations of any of the ſaid office 


the ſame fee, money or reward given or 
any ſuch promiſe, covenant, bond or 
or made for any fee, ſum of money or 
paid as is aforeſaid, be adjudged a diſabled 


paid, or u 
agreemen 
reward, to be 


cupy and enjoy the ſaid office or offices, deputation or de- 
putations, or any of any of them, for the which 
ſuch perſon or pe ſhall ſo give or pay any ſum of 
money, fee or reward, or make any promiſe, covenant, 


bond or other aſſurance to give or pay any ſum of money, 


fee or reward. 

Set. 3. „It is ances oaggne' That all and every 
ſuch bargains, ſales, promiſes, bonds, agreements, cove- 
nants and aſſurances, as before ſpecified. ſhall be void to 
and againſt him and them, by whom any ſuch bargain, 
fale, bond, promiſe, covenant or — ſhall be had 
or > 
Sect. 4. Provided always, That this act, or any thing 
therein contained, ſhall not in any wiſe extend toany 
office or offices, whereof any perſon or perſons is or ſhall 
be ſeiſed of any eſtate of inheritance ; nor to any office 
of parkerſhip, or of the keeping of any park-houſe, ma- 
nor, garden, chaſe or foreſt, or to any of them; any 
thing in this act heretofore mentioned to the contrary 
thereof in any wiſe notwithſtanding. 

Seck. 5. Provided alto, That if any perſon or per- 
ſons do hereafter offend in any thing contrary to the te- 
nor and effe& of this a&, yet that notwithſtanding all 
judgments given, and all other act or aQs, 3 or 

| ne, 


or offices, or any part of any of them, ſhall immediately, 


perſon in the law to all intents and purpoſes to have, oc- 


- r 
* 
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done, by any ſuch perſon or perſons ſo ollendiug by autho- 


rity, or colour of the office or deputation, which ought to 
be forfeited, or not occupied, or not enjuyed, by the per- 
ſon ſo offending as is aforeſaid, after the taid offence ſo by 
fuch perſon committed or dore, and before ſuch perſon 
ſo offending for the fame offence be removed from the 
exerciſe, adminiſtration and occupation of the {aid office 
or deputation, ſhall be and remain geod and ſufficient in 
law to all intents, conſtructions and purpoſes, in ſuch 
like manner and form as the ſame ſhould or ought to 
have remained and been, if this act had never been had 


or made. 


« Provided alſo, That this act ſhall not extend to be 
prejudical or hurtful to any of the chief juſtices of the 
King's courts, commonly called the King's Bench or 
Common Pleas, or to any of the juſtices of aſſize that 
now be, or hereafter ſhall be; but that they and every 
of them may do in every behalf, touching or concerning 

office or offices to be given or granted by them, or 
any of them, as they or any of them might have done 
before the making of this act; any thing above-men- 
tioned to the contrary in any wiſe notwithſtanding.” 

In the conſtruftion of the laſt mentioned ſtatute, the 
following opinions have been holden. 


1. That the office of chancellor, regiſter and com- by 


miſſary in eccleſiaſtical courts are within the meaning of 
the ſtatute, inaſmuch as thoſe courts do not only deter- 
mine matters which are brought betore them pro ſalute 
anime, but alſo have the deciſion of diſputes concerning 
the law ſulneſs of matrimony, and legitimation of children, 
which touch the inheritance of the ſubject; and alſo hold 
ples of legacies and tithes, &c. in which reſpects they 
are courts of juſtice. Cro. Fac. 269. 3 Inft. 148. 12 
Ca. 78. Salk. 468. 3 Lev. 28. 2 Cent. 187, 267. 

2. It hath been adjudged, that offices in fee are out of 
the ſtatute; for if the King be ſeiſed in fee of a baili- 
wick, and he demiſes the ſame to A. who demiſes to B. 
rendering the demiſe to B. is not within the ſtatute; for 
offices in fee being excepted out of the ſtatute, under 

leaſes of ſuch offices are allo excepted incluſively. 2 Lev. 
151. Ellis ver. Ruddle. „ 
3. It hath been reſolved, that the place of cofferer is 


within this ſtatute, and a perſon having once purchaſed | 


this place is for ever diſabled to enjoy the ſame; and 
that the King is bound by this ſtatute. 3 Bulft. 91. Sir 
Arthur Ingram's caſe. Co. Lit. 234. S. C. and there 
faid, that the King could not diſpenſe with this ſtatute 
by any nen obſtante. Cro. Jac. 385. S. C. cited. 

4. It hath been agreed, that the ſale of a bailiwick of 
2 hundred is not within the ſtatute, for ſuch an office 
doth not concern the adminiſtration of juſtice, nor is it 
an office of truſt. 4 Leon. 33. Gedbelt's caſe. 4 Mad. 
223. S. C. cited. 


5. If A. being ſurveyor of the cuſtoms, agrees with B. | 
that B. ſhall be his deputy, and that in conſideration | 
thereof B. ſhall pay A. 600/. and 100. annually ; and | 
it is further agreed, that 4. will ſurrender his patent, | 


and procure a new one in the names of A and B. which is 
done accordingly, and B. gives A. a bond for perform- 
ance of the whole agreement; the bond is void, as be- 
ing within this ſtatute ; for though part of the condition, 
ſuch as procuring a new patent, c. may not be void 
within the ſtatute, yet being joined with that which is 
fo, it makes the whole void. 2 And. 55, 107. Smith ver. 
Coteleſbill. | 

6. It hath been adjudged, that a ſeat in the fix clerks 
office is not within the ſtatute, being a miniſterial office 
only; and they are but under-clerks, who have ſo much 
a ſheet for copying, &c. but one judge held it not ſale- 
able at Common law for the following reaſons; 1ſt, Diſ- 
couragement of merit and induſtry. 2dly, It is being 
the occaſion of extortion and exaction of exceſſive fees. 
3dly, From its being a great charge to ſuits. 4thly, It 
exempts the perſons, who enter by theſe means, in a 
great meaſure from the due regulations under which t 
vught to be; for they are not fo eaſily removed, as if 
they were at the will of him who hath the diſpoſal of 


them. Puſch. 26 Car. 2. in C. B. Spurrow ver. Rey- 


nold;. 
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7. It hath Lcen lcd, that this ſtatute doth not extend 
io military off cers; and that the 7 V. & M. which re- 


quires, that every commiſſion officer, before his commi(- 
ſon is regiſtered, ſhould take the oath there mentioned, 
that he had not directly or indirectly given any thing for 
procuring the commiſhon, but the uſual fees extended 
only to horie, foot, and dragoons, but not to the marines. 
Preced. Chan. 199. 

8. It hath been adjudged, that the ſale of the depu- 
tation of the office o provolt mar ſhal of Famaica, is not 
within this ſtatute z becauſe this ſtatute not extend 
to the plantations. 4 Med. 222. Salk. 411. Blankard 
ver. Gally. 2 Med. 45. S. P. undetermined, and there 
faid arguends, that ſo good a law thould have as extenſive 
a conſtruction as poſſible. | 

9. In a writ on a j in Ireland, it was held 
clearly, that the office of clerk of the crown, and clerk 
of the peace, was within the ſtatute ; but that this law 
did not extend to Ireland, not being enacted there. Trin. 
9 Geo. 2. in B. R. Maccarty ver. Wickford. | 

10. It hath been held, that one who makes a contract 


for an office, contrary to the purport of this ſtatute, is 
ſo far diſabled to hold the fame, that he cannot at any 


| 


| time during his life be reſtored to a capacity of holding it, 


by any grant or diſpenſation whatſoever. Heb. 75. Co. 
Lit. 234. Cro. Car. 361. Cre. Fac. 386. 

11. It is held, that 2 PDP within the ſtatute, 
and the ſalary is certain, i principal make a deputa- 
tion, —1 a leſſer ſum out of the ſalary, it is 
good; ſo if the profits be uncertain ariſing from fees, 
if the principal make a deputation, reſerving a certain 
ſum out of the fees and profits of the office, it is 
good; for in theſe caſes the deputy by his conſtitution 
1s in place of his principal, yet he has no right to his fees, 
they ſtill continue to be the principal's; ſo that as to him 
it is only reſerving a of his own, and giving away 
bran reſt to another; RR 
ment is not to pay out of the profits, but to pay gene- 
rally a certain ſum, it mult be paid at all — and a 
bond for performance of ſuch agreement 3 
ſtatute. Salk. 463. 6 Mad. 234. Godolpbin v. Tudor. 
"ITO. held, that this 

12. It hath been i _ 2 publick 
the judges ex officio are to take notice of it; 32 
| ſeems the more regular and ſaſe way to plead it; but it 
hath been reſolved, that a perfon in pleading this ſtatute 
need not alledge, that the party againſt whom it is plea- 
ded is not within any of the proviſoes or exceptions in the 
ſtatute; but that if he be, it muſt come on his fide 
to ſhew it. Trin. 9 Geo. 2. in B. R. Maccerty ver. 

ickford. = | 


3. What remedies a perſon having a ri, is an 2 
muſt purſue, to be let = the N it, and | 


a di is puniſbable. 


It is held clearly, that an aſſize lay at Common law for 
an office, and that therefore, though tht ſtatute of Weſftm. 
2 Cap. 25. ſpeaks only of offices in fee, yet an aſſize lies 
for an office in tail, or for life; but this is to be under- 
ſtood of offices of profit, for of an office of charge and no 
profit, an aſſize does not lie. 8 Co. 47. a. Fobn Webb's 
caſe. 2 Inſt. 412. S.P. 

But a man fhall not have an aſſize of the whole office, 
unleſs he be diſſeiſed of the whole; but if a man be 
diſſeiſed of parcel of the profits of an office, he may have 
an aſſize for that parcel only. 8 Co. 49. 6. 2 Inſl. 412. 

In an aſſize for an office newly erected and confitured, 
the demandant in his plaint muſt ſhew what fee or profic 
is granted for the exerciſe thereof; for this office cannot 
have a fee or profit appurtenant to it, as an ancient office. 
may, and for an office without fee or profit no aſlize lies. 
8 Co. 49. Nebb's caſe. 

But in an aſſize for an ancient office, the demandant in 
his plaint need not ſhew what fee or profit is belonging 
to it, for it ſhall be intended there is ſome fee or proſit. 
8 Co. 49. | 
In - aſſize for an office, the demandant muſt ſhew a 


— 


— 


——— 


ſeiſin; but it hath been held, that the taking of 3d. for a 


caplas 
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tapais againſt B. it is ſufficient ſe of the office of fiacer | attendance the office is forfeited ; but where av Hatt u 
. not obliged to attend, but upon demand or requeit made 
by him whoſe officer he is, there without ſuch demard or 
requeſt, there can be no forfeiture; and herein alſo 
Lord Cole in another place takes the following diverſuy, 
viz. that non-uſer of itſelf, without ſome ſpecial damage, 
is no forfeiture of private offices, but that it is otherwiſe 
of a publick one, which concerns the adminiſtration of 
Juſtice. 3dly, As to refuſal, he ſays, that in all caſes 

where an officer is bound upon requeſt to exerciſe his 
in | office, if he does not do it upon requeſt, he forfeits it 
as if the ſteward of a manor be requelied by the lord to 
hold a court, if he does not do it, it is a forfeiture, 


gaol, and to have a gaol-delivery, and divers perſons were 
committed to that gaol for felony ; and becauſe that the 
abbot would not be at the expence of making deliverance, 
but had detained perſons in priſon a long time, it was 
reſolved, that the abbot had for that cauſe forfeited his 
franchiſe, and that the ſame might be ſeized into the 
"F: i. 2 Inſt. 45 4 4 
a ſcire facias be brought to repeal patent of a 
ache ef dle cuſtoms in a port-town ſor non atte 

upon evidence it appears, that ſuch a ſhip was im- 
ported and unladen, and others alſo were exported beyond 
ſeas, not being ſearched, and that when theſe ſhips were 


1 


2 er ſhould leave his priſon door unlocked, 


eſcape. Cro. Car. 492. per cur”. 

If conditions in law, which are annexed to offices, be 
not obſerved and fulfilled, the office is loſt for ever, for 
theſe conditions are as ſtrong and binding as exprets con- 
ditions; and therefore if the office of foreſler, c deſcend 
to an infant or feme covert, (where by law they may io 
deſcend) and theſe are not exerciſed by ſuſſicĩent deputies, 
they become forfeited. Co. Lit. 233- b. 8 Co. 44. Cro. 
Car. 556. Hard. rt. g 

If a parker or foreſter cut a tree, not for browſe or 
reparations, this is a forfeiture in law of hie cffice; be- 
cauſe he breaks the cundition in law anne xed io his cflice, 
which is, that he will preſerve the game, and nut do 
any thing that may impair or deſtroy them; but other 
books hold, that the cutting down of trees is no for fei- 


in ture, if he leaves ſufficient for browſe and thade for the 
. Roll. deer, and to cover them. 9 Cz. 50 a. Cro. Eliz. 385. 
in it wil t And. 29. Popb. 117. cont. Moor 707. 2 Med. 121. 
nutely, what ſhall be ſaid ſuch acts as are con to the | Inſufficiency is an original incapacity which creates the 


duty of his office, and how far the ſame, whether they | forfeiture of an office; ſo if a ſuperior puts in a deputy 
de afts of omiſſion or commiſſion, amount to a forfeiture; | into an office, which may be exercited by deputy, who is 
wherein it bath been clearly agreed, that a gaoler by ſuf- | ignorant and unſkilful, this is a forteiture of the office. 


fering eſcapes, by abuſing his priſoners, by | 4 Mod. 29. arguende. 
extorting onable fees from them, or by detaining | If the King grants an office in any of the courts at 
them in gaol after they have been legally diſc and | Weſtminſter, the judges may remove an officer for inſuf- 


paid their juft fees, torfeits his 


ficiency, and they are the proper perſons to j of his 
abilities. 4 Med 30. arguendo. Where an =_ be 
removed, but not abridged of his fee. 1 Rol. Rep. $2-3- 
A philizer of C. B. being abſent two years, and having 
farmed out his office from year to year, without the li- 
_ ws 7 court, was diſcharged by the Chief Juſtice, 
n= ex aſſenſu ſociorum ſuorum, words ff openly in 
BRell court; and tho” there was no — made cd. diſcharge, 
. 27. ti nor no legal ſummons for him to anſwer to any accuſa- 
There are, fays my Lord Cale, three cauſes of forfei- | tion, yet the diſcharge was held good. Dyer 114. ö. 
ture or ſeizure of offices by matter indeed. 1ſt, By abu- | pl. 64. 1 Roll. Abr. 155. S. C. | 
ſer. 2dly, Nonuſer. 3dly, Refuſal. Iſt, Abufer ; as by a | An officer was turned out, becauſe that he /poliavit qua- 
marſhal or other gaoler's permitting eſcapes. 2dly, | dam recorda contra officii ſui debitum; and it was ohjected, 
By nonuſer; in which there is this difference, when | 1ſt, That it was not certain enough, becauſe not thewn 
the office concerns the adminiſtration of juſtice or the | what records; to which the court anſwered, that it would 
commonwealth, the officer ex officio ought to attend | be prolix, and then he having ſpoiled the records, they 
_ without any demand or requeſt, there by nonuſer or — not perhaps to be had. ad objection, That 


and the priſoners eſcape, it is not only a negligent but a 
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and not wilfully ; to which the court 
uſion contra officii ſui debitum includes 
tan's 2 * 1 
1 hath the cuſtody of a caſtſe with a profits, c. 
* — him for life, of which the inheritance hath 
— granted to E. and A. retuſes B: to let him inhabit 


ke did it by chance, 
aid, that the conclu | 
that. t Keb. 597- Pilking 


| . this is a fut leiture in A. Cre. Fac. 17, 18. 
hy _—_ tail of an office commit a torfciture, this 
ſhall bind the iſſue, by force of the condition tacitly an- 
nexed by law to ſuch eſtate; but it an officer tor lile | 
commit a forfeiture, this ſhall not affect him who hath 
the inheritance. 11 Ed. . 1. 20 Ed. 4. 56. 39 Hen. 6. 


32. 22 A. 34 8 H. 4. 18. 2 Hen. 7. It. 14 
Hen. . * Roll. Ar. 155. 7 C. 34. 119. 
1 Lev. 71. Raym. 216. 3 Lev. 288. 3 . 146. 


Skin. 114. 2 Vern. 189, 269. Bridgm. 27. 
he archbiſhop 


of Cunterbury granted the office of | 


G FF 
extortion ; ſur without ſuch a premium it would be im- 
poſſible in many cafes to have the law executed with 


vigour and ſucceſs. 2 Inff. 210. 3 Inft. 149. Ca. Lit. 
368 
3 - 


But it has been always held, that a promiſe to pay an 
officer money for doing a thing which the law will not 
luffer him to take any thing for, is merely void, however 
freely and voluntarily it may appear to have been made. 
1 Rel. Abr. 16. 1 Kol. Rep. 313. Ney 76. 1 Fan. 65. 
Cro. Eliz. 654. Moor 461. Cro: Fac. 103. 

If an ind; of extortion c S. with the 
taking of 50s. as bailiff of a hundred colore officii, without 
ſhewing for what he took it, this is 
verdict, for perhaps he might claim it generally as being 
due to him as bailiff, in which caſe the taking could not 
be otherwiſe expreſſed. 1 Sid. g1. The King v. Cover. 

As to bribery, it is ſaid in a large ſenſe to be the re- 


guardian and keeper of Alyngton-Park to Sir Edward Ne- 
vil, and to — of — ſons, with a certain fee du- 
ring their lives, and the longeſt liver of them, which was 
confirmed by the prior of Chriſt-Church, Canterbury, to 
be exerciſed by them or their ſuffictent deputy, tor whom 
they ſhall anſwer; Sir Edward was attainted ; and the | 
ion was, if the King ſhou!d have the office by the 
attainder ; and it was refolved, that being only an office 
of ſkill and confidence, the fame was not tot feited to the 
King, but that the ſurvivor ſhould hold the fame with 
the profits incident thereto. Flow. 378. Sir Henry Nevil's 


| 

But if the King grants an office which concerns truſt 
and diligence to two, and one of them is attainted, the 
entire office is forfeited to the King; tor he cannot make 
one to occupy in com:non with another. Plow. 180. 

Wherever an officer who holds his office by patent 
commits a forfeiture, he cannot regularly be turned out 
without a ſcire faciat, nor can he be laid to be compleatly 
ouſted or diſcharged without a writ of diſcharge ; for his 
right appearing of record, the fame muſt be defeated by 
matter of as high a nature. But for this fee Dyer 155, 
193, 211. 1 Co. 98. Co. Lit. 233. Cra. Car. 60, 61. 
1 Sid. 81, 134. 8 Co. 44. 5. 1 Roll. Abr. 580. 3 Mad. 
335. 3 Lev. 288. 33 

There can be no doubt but that all officers, whether 
ſuch by the Common law or made purſuant to ſtatute, 
are puniſhable for corruption and oppreſſive proceedings, 
according to the nature and heinouſneſs of the offence, 
either by indiQment, attachment, action at the ſuit of 
the party injured, loſs of their offices, Cc. 6 Med. 96. 

But beſides the puniſhment by indictment, information, 
e. all courts of record have a diſcretionary power over 
their own officers, and are to fee that no abuſes are com- 
mitted by them, which may bring diſgrace on the court 
themſelves; alſo the court of King's h, by the ple- 
nitude of its power, exerciſes a ſuperintendency over all 
inferior courts, and may grant an attachment againſt the 
judges of ſuch courts for oppreſſive, unjutt, or irregular 
practice, to the obvious rules of natural juſtice. 
Dyer 218. Palm 564. 1 Salk. 210. 

As to extortion by officers, it is ſo odious, (being 
more heinous, as my Lord Cale ſays, than robbery, as it 
is uſually attended with the aggravating fin of perjury,) 
that it is puniſhable at Common law by tine and impriſon- 
ment, and alſo by a removal from the office in the ex- 
ecution whereof it was committed; and is deſined to be 
the taking of money by any officer by colour of his 
office, either where none at all is due, or not ſo much is 
due, or where it is not yet due. Co. Lit. 368. b. 2 Inft. 
209. 10 Co. 102. 2 Rei. Abr. 32, 57. Cro. Car. 438, 
443. Raym. 315. 

But the ſtated and known fees allowed by the courts 
of juſtice to their reſpective officers, for their labour and 
trouble, are not reſtrained by the Common law, or by 
the ſtatute of em. 1. and therefore ſuch fees may be 
legally demanded and inſiſted upon, without any danger 
of extortion. 21 Hen. 7. 17. Co. Lit. 368. 

Alſo it ſeems, that an officer, who takes a reward 
which is voluntarily given to him, and which has been 
uſually in certain caſes for the more diligent or expeditious 


ceiving or offering of any undue reward by or to 
— w — 444 — bob — 


relates to the adminiſtration. of publick juſtice, in order 
to incline him to a thing againſt the rules of 
= and integrity; but that in a ftri& ſenſe it ſignifies 
. * 


ing of any thing valuable by one in a judicial 
place, of any one who have a Rn 
do ba voy 7 colour of his office, but of the 
ing only ; it ſignifies the taking or giving a reward 
— of a publick nature, which — tending 
to diſcourage men, and to introduce all kinds of 
tion, is highly puniſhable by the Common law. For- 
teſrue de Laud. cap. 51. 3 145, 149. Hob. 9. 
On PLS : | | 

And theſe ſeveral offences ate ſd odious in the eye of 
the law, that they are puniſhable not only with the for- 
feiture of the offender's office of juſtice, but alſo with fine 
and impriſonment ; alſo it is ſaid, that at Common law 
bribery in a judge, in relation to a cauſe ing before 
him, was looked upon as an offence of fo heinous a 
nature, that it was ſometimes puniſhed as high treaſon 


before the ſtatute 25 Ed.3. 3 ft. 145. 1 291. 
Cro. Fac. 65. Ruſbw. Cal, part 1. a. fol. 31. 
that all wilful breaches of 


Allo it is laid in general, 
the duty of an office are forfeitures of it, and alſopuniſh- 
able by fine, &c. for ſince offence is inſtituted, not 
for the ſake of the officer, bus fr the race ſome other, - 
npthing can be more juit than that he, who either neg- 
lects or refuſes to anſwer the end for which his office was 
ordained, ſhould give way to others who are both able 
| and willing to take care of it, and that he ſhould be pu- 
niſhed for his negle& or oppreſſive execution; but the 
particular inſtances wherein' a may be faid to act 
contrary to the duty of his office, tho various, are yet 
fo generally obvious, that it ſeems needleſs to endeavour 
to enumerate them. Co. Lit. 233, 234. 

For more learning on this ſubjef, ſee 16 Vin. Abr. and. 
3 Bac. Abr. tit. office and X ; 
OFFICE FOUND, Is where an inquiſition is made 
to the King's uſe of any thing, by virtue of his office who 
inquireth. And therefore we aftentimes read of an office 
found, which ts nothing elſe, but ſuch a thing found by 
inquitition made ex officia, And in this ſenſe it is uſed 33 
H. 8. 20. and in Staundf. Prerog. fol. 6t. where to 
traverſe an office, is to traverſe the inquiſition taken of an 
office. And in Kitchin, fol. 177. to return an office, is 
to return that which is found by virtue of the Office. And 
there are two forts of offices in this ſignification iſſuing 
out of the Exchequer by commiſſion, viz. an office to enti- 
tle the King to the thing inquired cf, and an office of in- 
flrudftion ; tor which ſee Co. 6 Rep. fol. 52. Page's caſe. 
See INQUISTTION. | | 
OFFICIAL, /Officialis,) By the ancient Civil law ſig- 
niſies him that is the miniiler of or attendant a ma- 
giſtrate. In the Canon law, it is eſpecially taken for him 
to whom any biſhop doth generally commit the charge of 
his ſpiritual juriſdiction, and this ſenſe there is one in eve- 
ry dioceſe called Officialis Princ ipalis, whom the laws and 
ſtatutes of this kingdom call Chancellor. 32 If. 8. 15. 
| The reſt, if they be more, are by the Canon law called 


— —„— 


— 


— 


J in Clem. 2. 


performance of his duty, cannot be faid to be guilty of 
Vor. II. No. 109. 


Officiales Foranei. Gl, 2. De Reſcriptis, but 
with us termed Curies, cammiſſurii, or ſometimes 
6 B Cemmiſſar. 


O P E 


Commiſſarii Firanci. The difference of theſe two poets 


you may read in Lindewade, tit. De Sequeſtra 1 cap. 1. 
ver bo jalis. But this word eſfieial in our ſtatutes and 
Common law ſignifies him whom the archdeacon ſubſi- 


tureth in the executing of his juriſdition, as appears by 


the ſaid ſtatute. Corel, edit. 1727. 

OFFICIARIIS NON FACIENDIS VEL AMOVEN- 
DIS, Is a writ directed to the magiſtrates of a corpora- 
tion, willing them not to make ſuch a man an officer, and 
to put him out of the office he hath; until inquiry be 
made of his 5 to an inquiſmion formerly 
ordained. Orig. fel. 126. 

OIL, 4 to be made in London for deſectide oils, 
3 Hen. 8. c. 14. Duties on hempſeed oil, rape oil, and 
other ſeed oil, and olive oil, 2 Will. & M. . 2. c. 4 
ſedi. 9, 41. No lamps to be uſed in private houſes but 
of fiſh oil, 8 Arn. cap. g. ſect. 18. See GAUGING, 
WHALES. 

OLERON LAWS, or the laws of Oleron, (Leges Uli- 
arenſes), are ſo called, becauſe made when King Richard 
the Firft was there, and have refpe& to maritime affairs. 
Co. on Lit. fol. 260. This Oleron is an iſland in the bay 
of Acquitain, at the mouth of the river Charent, now be- 
Jonging to the French King. See Seiden: Mare Clanſum, 
fol. 222. & 254. and Prynn's Animaudverfions on Co, 4 


Inft. fol. $26. 
OL YMPIAD, Oha, The ſpace of five years: 
Engliſh Saxons, reckoned his reign 


Etbelred, King of the 8 
Oiympiadi, as appears by a certain c rs 

2 theſe words, Conſentiens (inquit) gn ſandle — 

ſubſcripſs in olympiade 4 Regni mei. And this, by contem- 

porary writers, ſeems to have been the 16th year of his 

reign, and the year of our Lord 994. of thereabouts. 
Iman. | 


OMISSIONS, are placed among crimes and offences; 
and omiſſion to hold a court leet, or not ſwearing officers 
therein, &c. are cauſes of forfeitore. 2 Hawk. P. C 


23- Omiſſions in law proceedings render them vicious | 
and deſective; as want of warrants of attorney entered, | 


Ec. 1 Keb. 202, 204. See NONFEASANCE. 
ONCUNNE, (From the Sazon Oncunnen, ac 
Accuſed. Leg. Afred. c. 29. Comel, edit. 1727. 
' ONERANDO PRO RATA PORTIONS, E a writ 
that lies for a joint-tenant, or tenant in common, that is 
diſtrained for more rent than his proportion of the land 
cometh to. Reg. Orig. fal. 192. 
O. NI. In the Exchequer, as ſoon as a ſheriff enters 
into his accompts, for iſſues, amerciaments and mean 
ofits, they ſet upon his head this mark O. ai. which 
denotes Oneratur, ni babet ſufficientem exonerationem ; 
und thereupon he forthwith becomes the King's debtor, 
and a debt ſet upon his head, and then the parties Pera- 


vayle become debtors to the ſheriff, and diſcharged againſt | 


the King. Cz. 4 Inſt. fal. 116. 
ONSLOW, (Aribur, Eſq;) An annuity of 3000l. 
annum out of the aggregate fund, for the natural lives of 
Artbur Onflew, Eſq; and of his fon George Onflow, Eſq; 
in confideration of the long continued and eminent ſer- 
vices of the ſaid Aribur Onſlow, as Speaker of the houſe 
of Commons, 2 Ges. 3. c. 33. 
ONUS IMPORTANDI, The charge of importing 
mentioned 12 Car. 2 Art. 28. : 
 ONUSP The burden of proving, ſpoken 
of 14 Car. 2 cap. 11. and ſeveral other ftatutes. 


OPEN LAW, {Lex manifeſta ſeu apparent) Is making | 


hw which by Magna Charta, cap. 21. Bailiffs may not 
Put men unto upon their own bare aſſertions, exc 
they have witneſſes to prove the truth thereof. See LAW. 
OPENTHEOF, Open theft. adam placita vel 
erimina emendari non poſſunt, que ſunt huſbrech, bernet, 
open thef, eberemord and laford{wick. Leg. Hen. 1. cap. 
— — pri. Ran. dicitur, ſaith 
pelman. a | 

OPERARH, In ancient ſurveys and accounts of ma- 
Hors, we meet often with theſe tenants which were cal- 
led operarii; they were thoſe who had ſome little portion 
of land, by the duty of performing many bodily labours, 
and other ſervile works for their landlord, and were no 


pt | 
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other than the ſervi, natives, and b:;nd-men. Cowel, ed. 
t727. 

OPERATIO, One day's work performed by any in- 
ferior tenant to the lord. Id. 15. Puracb. Antiq. p. 320. 

OPPRESSION. In a private ſenſe, is the trampling up- 
on, or bearing down one, on pretence of law, which is 
unjuſt: But where the law is known and clear, though it 
be unequitable, the judges muſt determine according to 
that. YVaugh. 37. In another fignification, it is ſaid by 
Farteſcue, that all the unjuſt methods invente by princes, 
to extort money from their ſubjects, are ſo many foun- 
tains of s which never dry up; for ſucceeding 
Kings ſeldom fail to follow the example ot their predc- 
ceſſors. Forteſe. Laud. Leg. Angl. See 16 Fin. tbr. 
147. 

OPTION, When à new ſuffragan biſhop is conſecra- 
ted, the archbiſhop of the province, by a cuſtomary prero- 
gative, does claim the collation of the facit vacant dignity 
or benefice in that fee, at his own choice, which is there- 
fore called the archbiſhop's option. Cowel, edit. 1727. 

ORA. This was Caran money or coin, valucd at ſix- 
teen pence a piece (often found in Domeſday) and ſome- 
times, according to the variation of the ſtandard, tweniy 
| pence, It is a word often mentioned in Dame ſelay, viz. 
Tul manerium reddit 30 libras denariarum de 20 in ora, 
| 3 Leg. Cunnti fiftcen ore make 2 pound, cap. 3t. Cowel, 

t. 172 
ORA 


| 


7 
NDO PRO REGE ET REGNO. Before the 
' reformation, while there was no ſtanding collect for a ſit- 
ting parliament, as foon as the houfes were met, they pe- 
| titioned the King that he would require the biſhops and 
: clergy to pray for the peace and good governinent of the 
realm, and for a continuance of the good underſtanding 
betwixt his Majeſty and the eftates of his kingdom. And 
accordingly the writ De orando pro Rege & Regm was 
common in Edward the Third's time. Naicbslfon's En; l. 
Hiftor. lib. part 3. p. 66. 

ORANGE, (Prince of) Naturalized, 7 Geo. 2. c. 4. 
ORARIUM, The hem or border of a garment, Ca- 
wel, edit. 1727. | | 

ORBIS, Anglice, A. banney, a ſwelling or knot in the 


) 
| fleſh, cauſed by a blow. Brat. lib. 3. tit. De Carena, 


cap. 23. num. 2. 

ORCHARDS AND CARDENS, Robbing them, or 

deſtroying trees in them, how puniſhed, 43 Fl. c. 7. 9 
Ces. 1. c. 22, The hundred anſwerable for the damages, 9 
Ges. 1. c. 22. ſed. 7. 
— ORCHEL or ORCHAL, Mentioned in ſtat. Rich. 3. 
cap. 8. 24 H. f. cap. 2. and 3 and 4 Edw. 6. cap. 2.) Seems 
to be a kind of cork, or rather a kind of ſtone like al- 
lum, which dyers uſe in their colours. To what duties li- 
able. 4 Will. & M. c. 5. fed. 2. 

ORDEFFE or ORDELFE, ( Efeſſio metalli, derived 
from the Saxon ore, meta/lum and delan, effodere) ls often 


' 
| 


fer | uſed in charters of privileges, being taken for a liberty, 


whereby a man claims the ore found in his own ground, 
but properly is the ore lying under ground : As allo a 
delfe of coal, is coal lying in veins under ground betore 
it is digged up. Cawel, edit. 1727. 
| ORDEAL, or ORDAL, (Ordalium] Is a Saxon word, 
compounded of ar, magnum and deal, or dele, judicium, 
or as others, from or, which in that language is private, 
and del, part, that is, expers criminis, or Not guilty; 
but is uſed for a kind of purgation practiſed in ancient 
times, and in the Canon Jaw called purgatio vulgaris. 
There were of this two forts, one by fire, another by 
water. Of theſe ſee Mr. Lambard, in his Explication of 
Saxon words, verbo Ordalium: Of this you may read 
likewiſe Holing hed, fol. 98. and Hatoman eſpecially, Di/- 
put. de Feud. p. 41. where, of five kinds of proots, 
which he calleth Feudale: probationes, he maketh this 
the fourth, calling it Explaratianem, & bujus furio/e pro- 
| bationis 6. genera fuiſſe animadvertit, viz. per flummam, 
fer aquam, per ferrum candens, per aquam vel gelidam vel 
per fartes & per corpus Domini, of all which 
he alledges ſeveral examples out of hiſtory, very worthy 
the reading. See Skene de verbor. Significat. verbo Ma- 


— 


—— This ſeems to have been in uſe in Henry the 


; 


Second's 


N 
gecenel's time, as appeareth by Glanville, lib. 14. cap. t, 
3. See allo Ferſtegan, enp. 3. page 63, Sc. See allo 
Hewrden 556. This Ordalian law was condemned by 
Pope Stephi n the Sccone!, and atterwards here totally abo- 
liſhed by parliament, 45 ppears by Rat. Paten. de Anne 

Hu. 3. membr. 5. Corel, edit. 1727. 

ORDELS, Ouths and Ordels, Was part of the privi- | 
leges and immunities granted in old charters, meaning the 
right of adminiſtring, oaths, and adjudging ordeal trials, 
within ſuch a p. cin or hherty. Corel, edit. 1727. 

ORDERS, Are of ſeveral forts, and by divers courts; | 
as of the Chancery, King's Bench; Sr. Orders of the 
courts of Chancery, either of courſe or otherwiſe, are ob- 
tained on the petition or motion of one of the parties in | 
2 caute, or of ſome other intereſted in or affected by it; | 
and the are ſometimes made upon heatings, and fome- | 
times by conſent of parties. Prat. Solic. 26. They 
are to be pronvunced in open court, and drawn np by | 
the regiſter from his notes; and if there be any difficulty 
in adjuſting the notes, a ſummons is given by the regit- 
ter for the clerk or ſolicitor of the other fide to attend, 
whereupan they are ſettled, of the court is applied to, 
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fel. 36. Lei ſlie's cafe. Andihe ſtatute of 17 nter 2. 
cap. tg. 301 E. 3. cap. 11. ard 21 Fi. 8. 4p. 5. Ca. 
2 Inſl. cap. 19. See Brooke, Ordinary, and [,:ndewade 
in cap. Exterior. tit. de Canſtitutiantbut, verbo Ora: ner. 
Indictment againſt ordinary, Ec. tor extortion, muſt ſet 
forth the fact, 25 Ed. 3. /t. 3. c. 9. See ADMINIS TRA- 


TOR, BISHOP, CLERGY, HOSPITALS. 


ORDINATIONE CON TRA SERVIENTES, Is a 
writ that lieth againſt a ſervant, tor leaving his maſter 
againſt the ſtatute. Reg. Orig. fl. 139. 

ORDINATION OF CLERGY. Form of ordination 


and conſecration confirmed, 8 El. c. 1. fedt. 3. 


Who qualified to have prieſts or deacons orders, 13 
El. c. 12. ett: 5. 
Perſons in orders to ſubſcribe the articles, 13 El. c. 


1. | 
| to take the oath, 1 . M. ef. 1. c. 8, ſed. 


' Ges. 2. I 


T. | 
Penalty for procuring, giving or taking orders for re- 


ward; 3t El. c. 6. ett. 10. 


None but prieſts are capable of any benefice ot dignity, 


or of adminiſtring the ſacrament; 13 C14 Car. 2.c. 


if it cannot be otherwiſe done i And before the orders | 4. e 


ate entered and paſſed by the regiſter, the other ſide hath 
four days allowed to object againſt them, for which pur- 
poſe copies are deliveted; and when they are perfected, they 
are to be ſerved on the parties, or the clerk or folicitor | 
employed by them. bid. It an order is of courſe, the 
ſolicitor uſually draws up the notes or minutes, and gives 
them to the regiſter clerk, to draw up the orders from; | 
and when the order is drawn up, it is to be entered by 
the entering clerk, which muſt be within eight days 
from the pronouncing; and then the reyiiter paſſes and 
ſigns it, after which is the ſervice, Cc. For not obey- 
ing an order, perſonally ſerved, a patty may be commit- | 


ted 

ORDERS OF THE KING's BENCH, Are rules 
made by the court in caufes there depending; and when, 
they are drawn up and entered by the clerk of the rules, 
they become orders of the court. 2 Lill. 261. This court 
doth not take notice of orders made in Chancery, nor in 
any other court, fo as to be bound by them; but will pro- 
cetd according to their own rules and orders. Trin. 23 


Car. B. R. And if a cauſe be put in the paper oft | 


cauſes, that it may be ſpoke unto in the matter of law, 
by the order of the court; and the attorney in the cauſe 
doth not attend at the day, the cauſe is to be put out of 
the paper, and not to be put in again that term ; except 
very good cauſe be ſhewn. Mich. 22 Car. B. R. 2 Lill, 
261. The court of King's Bench hath power to quaſh 
any orders made at the publick or private ſeſſions of the 
peace, or by any other conimiſſioners, if they find good 
reaſon for it. Ibid. | 

ORDERS OF JUSTICT.S OF PEACE. See POOR. 


ORDINALE, A book containing the manner of per- | 


forming divine offices; In quo ordinatur modus, &c. 
ORDINANCE OF THE FOREST, {Ordinatio fo- 
reſtæ] Is a ſtatute made touching foreſt caulcs, in the thir- 
ty-fourth year of Edw. I. See ASSTZE. 
ORDINANCE OF PARLIAMENT, The ſame with 
aft of parliament. And ads of parliament are called ordi- 
nances of parliament often in the purliament-rolls. If there 


de any difference it is, that an «rdinance is but temporary, 


and to be altered by the Commons alone. But an act is 
a perpetual law, and cannot be altered but by the King, 
Lords and Commons. See Par. Kall. 37 E. 3. num. 38. 
Prynn's Animadver. in 4 Inſt.13. Yet the oracle of the 
law, Sir Edw. Coke, docs with many citations aſſert, 
that an ordinance of parliament is to be diſtinguiſhed from 
an ad, foraſmuch as the latter can be only made by the 
King, and a threefold conſent of the eſtates, whereas the 
former is ordained with one or two of them. Camel, 
edit. 1727. 

ORDINARY, /Ordinarizs) Is a Civil law term, and 
there ſignifies any judge that hath authority to take cog- 
nizance of cauſes in his own right, as he is a magiſtrate, 
and not by deputation; but in the Common law, it is 
taken for him that hath exempt and immediate juriſ- 


orders of prieſt, deacon, and ſub-deacon, any 


. ect. 14. 

ORDINES, A general chapter, or other ſolemn con- 
vention of the religious of fuch a particular order. 
Furoch. Antiq. p. 576. | 
ORDINES MAJORES ET MINORES, The holy 
of which 
did qualify for preſentation and admiſſion to an eccleſiaſti- 
cal dignity or ture, were called ordines majores; and the in- 
ferior ordets of chantor, pſalmiſt, oſtiary, reader, exorciſt 
and acolyte, were called ordines minarer For which the 


Perſons ſo otdained had their prima ton/ura different from 


the tanſura clericalis. Cowel, edit. 1727. 
ORDINUM FUGITIVI, Thoſe of the religious who 


deſerted their houſes, threw off their habit and fo renoun- 


ced their particular order; in contempt of their oath and 
other obligations. The favottring and protecling ſuch 
fugitives was charged on Thomas, Earl of — 
Ordinum fuꝑitivos, legiſque tran/greſſores; ne lege plecle- 
rentur, pertinaciter favere- aroch. Antiq. p. 388. 

| ORDNANCE, Letters patent for making it not with- 
in the ſtatute of 21 Fac. 1. c. 3. ſed. io. 

ORDO, So taken for that rule which the monks were 
obliged to obſerve. In Eadmer. vita S. Anſelmi, cap. 77. 
Hir & bis fimilia novitius dicit, dum ordo imprimis illi 
gravis Videtur. | 

ORDO ALBUS. The white friars. Theſe were of the 
order of St. Auguſtine. The Ciſtertians allo wore white. 
Corel, edit. 1727. 
| ORDO NIGER, The black friars. Sab norma Benedic- 
ti famulantes; as Ingulphus tells us, pag. $51. and Matt. 
Parif. pag. 321, $14. The Cluniacs alſo wore black. 
Cawel, edit. 1727. 

ORFGILD, or CHEAPGELD, (from the Saxon orf, 
pecus and gild, ſolutio vel redemptio,) Is a delivery or refli- 
tution of cattle. But Lambard ſays, tis a reſtitution made 
by the hundred, or county, of any wrong done by one that 
was in pledge. Archa pag. 125. or rather a penalty 


for taking away of cattle. 
ORFORD HAVEN. on ſelling a net with a 


ſtall- boat within the mouth of Orford baden, 27 El. c. 12. 
ORFRAIES, (Aurifriftum, i. e. veſtis acupitta aureis 
filis,) Frizled or embroidered cloth of gold, made and 
uſed in England, both before and fince the conqueſt, 
worn by our Kings and nobility, as appears by a record 
in the Tower, where the King commands the Templers 
to deliver ſuch jewels, garments and ornaments, as they 
had of his in keeping, among which he names dulmati- 
cum velatum de orefreig i. e. a dalmatick or garment, 
with orfraies. And of old the jacquets or coat- 
armours of the King's guard, were alſo termed :r/raies, 
becauſe adorned with fuch goldimiths work. Cowel, 


edit. 1727. | Fa 


N 


; 


ORGALLOUS, But more truly 
and high-minded, derived from the French orgue:l, pride. 
ORGELYS, (mentioned in ſtat. 32 E. 2. ff. 3. c. 3.) Is 
the greateſt ſort of Narth-ſea fiſh, (tor the ſtatute lays they 


| 


diction in cauſes eccleſiaſtical, as appears in Cs. /ib. 9 


| are greater than lob-fiſh) which we now call organ-lig, 


corruptly 


O S W 
corruptly from Orkney-ling, becauſe the beſt are near that 
iſland. y/ mer? edit. 1 _ 
ORGILDE, Without recompence. The meaning is, 
where no ſatistaction was to be made for the death of a 
man killed; that is, he was lawfully ſlain. Si hoc inve- 
ritet, jaceat ot gilde. Cue l, edit. 1727. 
ORIEL COLLEGE, A prebend of Nocheſſer, how 
annexed to its provoſtſhip, 12 Ann. ſt. 2. c. 6. ſecl. 7. 
ORIGINAL. In the court of King's 1, the uſual 
original writ iſſued in the actions, is for aQion of tteſ- 
upon the caſe; and this coutt doth not iſſue origi- 
nals in actions of debt, covengnit or account, Cc. where- 
as the court of Common Pleas, proceeds by original in 
all kinds of actions: But to arreſt and fue a party to out- 
hwry; it is made uſe of by both courts. And for origi- 
nals in treſpaſs on the caſe, there is a fine payable tothe 
crowtt; whete the damages are laid above forty pounds 
in proportion to the damage. Pradliſ. Solic. 254, 255- 
"The original is the foundation of the capias, and all ſub- 
proceſs; the return whereof is y the 
teſle of the capias: Though the capias may be taken out 


before the original, by leaving the precipe with the fila- | 


cer, who will make out a capias upon it, and afterwards 
carry it to the curſitor to make an original; and the 
filacet when it is returned, is to file it with the cuffor 
brevium. See Attorney's Praci. in court of K. B. and 


CP. 

ORIGINALIA, In the Treaſurer's remembrance-office 
in the Exchequer, are records or tranſcripts fent thither 
out of the Chancery, and are diſtinguithed from Recorda, 
which contains the judgments and pleadings in ſuits tried 
before the barons of that court. IA. ib. ; 

ORMOND, (Duke of) Attainted 1 Ges. 1. ff. 2.c. 17. 

ORPHAN, /Orphanus,) Is a fatherleſs child; and in the 
city of Londen there is a court of record eſtabliſhed for 
the care and of orphans. 4 Inſt. 248. 

Funds appointed for the relief of the orphans of Lan- 
don; 3 W.& M. c. 10. 21 Geo. 2. c. 29. 


. V. & M. c. 10. 


Duty on coals continued, 21 Geo. 2. c. 29. | 
Defendant intitled to coſts, 21 Geo. 2. c. 29. ſe. 6. 
See CUSTOM OF LONDON. 
ORTELLF. A foreſt word, ſignifying the claws of a 
$ foot. Cowe!l, edit. 1727. 
ORTOLAGIUM, A plot. Mon. Ang. tom. 1. 
ORYAL, (Orio/um,) Is a room or cloiſter of a mo- 
„ priory, &fc. whence it is preſumed that Oriel or 
college in Oxford took its name. Cowel, edit. 1727. 
OSCULUM PACIS. It was a cuſtom formerly in the 
church, that in celebration of the maſs, after the prieſt 
had conſecrated the wafer, and ſpoke theſe words, viz. 
Pax Domini vabiſcum, that the people kiſſed each other; 
and this was called Oſculum pacis. Afterwards, when this 
cuſtom was abrogated, another was introduced, viz. That 
whilſt the prieſt ſpoke theſe words, a deacon or ſub-deacon 
offered the an i to kiſs, which was commonly 
called Pacem. We read it in Mat. Fariſ anno 1 100. Regem 
duxerunt ad 0 & interum reduxerunt ad pacem. 
Cowel, edit. 1727. | | 


OSMONDS, or OSEMUNDS, (Mentioned in ſtat. 32 | 


H. 8. cap. 14.) Is a kind of ore, oriron-ſtone, aſſuming the 
nature of iron, and it ſeems was anciently brought into 
England. Ceowel, edit. 1727. | 
OSTENSIO, Was a tribute paid by merchants for leave 
to ſhew or expoſe their goods to fale in markets. Qui 
terras ibant oſtenſionem dabant & teloneum. Ley 
helred. cap. 23. 


OSW ALD”'s LAW. By which was meant the ejeRing | 


married prieſts, and introducing monks into churches, by 
Oſwald biſhop of Moarceſter, in the year y64. Corel, 
edit. 1727. 

OSWALD's LAW HUNDRED, Is an ancient hun- 
dred in Worceſterſhire, ſo called of O/:v4//, biſhop of 
Wercefter, who obtained it of King Edgar, to be given to 
St. Mary's church there. It comprehends 300 hides of 

land, and is exempt from the juriſdiftion of the ſheriff 
Cam. Brit. tit. Worceſterſhire. See the charter in Selm. 
Councils, 1 tom. fol. 457 


cythan, offendere. 
apud Browpten, p. 836. 


1 
O'THO, Was a deacon · cardinal of St. N. H lu⁴, in an- 
cere Tulliano, a legate for the pope here in England, 22 
H. 2. whoſe conititutions we have at this day, Stow's 
Annals, pag. 303. 
OTHOBONUS, Was a deacon-cardinal of St. Arian, 


and the pope's legate here in England, 15 H 3. as ap- 


peareth by the award made betwixt the ſaid King and his 


commons at Kenilworth. His conſtitutions we have at 
this day in uſe. 

OUCH, (Mentioned in ſtat. 24 H. 8. 13.) A kin! 
of collar of gold, worn by women about their necks. It 
is ſometimes alſo uſed for a boſs or button of gold, ſet 
with ſome rich ſtone. 

OVER. Words which begin or end with over, and are 
names of places, fignify a fituation near the bank of ſome 
river ; from the Saxon ofer, ripe ; as, St Mary Over in 


| Southwark, Brownſover in Marwiclſbire. 


OVER „Is a Saxon word, and ſigniſies a perſon 
convicted of a crime; from the Sax. ofer, ſuper, and 
"Tis mentioned in the laws of Edi. 


OVERHERNISSA, A 


or of the 
court. Sometimes it 


ſignifies a forfeiture for ſuch con- 


tempt. In the laws of Auelſtan, e. 25. it ſignifies contumacy, 


viZ. Si quit gemotum adire ſuper, 
niflam. In a council held at Wincheſter, anno 1027. it ſigni- 
fies a forfeiture for ſuch a contempt. C:well, edit. 1727. 
OVERSAMESSA, Seems to have been an ancient penal- 
Te 1 the — of hue and cry) laid — 
who heari a murder or robbery, did not pur 
ar + "wg : 3 Inft. fol. 116. | my 
OVERSEERS OF THE POOR. See POOR. 
OVERT-ACT, (Fafium apertum,) An open act, Ca. 3 
- om ta. which muſt be manifeſtly proved. See IRE A- 


OVERT-WORD, An open plain ſpeech ; derived from 
the French exvert, open. Stat. 1 Mar. ſeſſ. 2. cap. 3. 

OURLOP, The leirwite or fine paid to the lord by the 
inferior tenant, when his daughter was corrupted or de- 
bauched.-——Neatrvi in villa de W ridthorp——ſobvit qui- 
libet pro filiabus ſuis maritandis gerſom Dom na, & ourlop 
pro filiabus corruptis, & ſtoth & alia ſervitia & auxilium. 
Petr. Neſ. Contin. Hiſt. Croyland, p. 115. 

OUSTED, Derived from the Old French offer, to re- 
move, as ouſted of the poſſeſſion, that is, removed, or 
put out of poſſeſſion. Mich. 9 Car. 1. Cro. 3 Rep. fol. 
349. Pale's cafe. 

OUSTER LE MAINE, (Amovere manum, ) Signifies to 
take off the hand, though in true French it ſhould be ou ſter 
la main ; in a legal ſenſe it denotes a judgment given for 
him that traverſed or ſued a monſtrant le droit, and is in- 
deed a delivery of lands out of the King's hands; for 
when it appeareth upon the matter diſcuſſed, that the 
King hath no right or title to the thing ſeized, then 
judgment ſhall be given in the Chancery, That the Kiny's 
hands be amoved, and ther an amoveas manum hall 
be awarded to the eſcheator, which is as much as if the 
judgment were given, that he ſhall have again his land. 
Staundf. Prerog. cap. 24. See 28 E. 1. flat. 3. cap. 19. 
It was alſo taken upon the writ granted upon this petition. 
F. N. B. fol. 256. It is written outer le maine, 25 H. 8. 
22. But now all wardſhips, liveries, primer ſeiſins, and 
oufter le mains, Fc. are taken away and ditcharged by 


, ter emendet overher- 


12 Car. 2. cap. 2 


OUSTER LE MER, (Ultra mare,) is a cauſe of ex- 
cuſe or eſſoin, if a man appear not in court, upon ſum- 


. | mons, for that he was then beyond the ſeas. See ESSOIN. 


OUTFANGTHEF, Is thus defined by Braten, lib. 3. 
traci. 2. cap. 34. Utfangthefe dicitur latro extraneus veni- 
ens aliunde de terra aliena, & qui captus fuit in terra ipſius 
gui tales habet libertates : But Britton hath it otherwiſe, ol. 
gt. It is a compound of three Saxon words, viz. out, ex- 
era; fang, capio vel cuptus, and thef, fur. It is uſed in the 
Common law, for a liberty or privilege, whereby a lord 
is enabled to call any man dwelling within his own fee, 
and taken for felony in any other place, and to judge him 
in his own court. Raſta”; Ex peditian of Words, and 1 & 
2 Ph. & Mar. cap. 15. 

OUTLAND. The Saxon Thane: divided their 5:rland, 


ar 


1 


Or Kees y oft TY 11e Inka, (rs b 45 1 3 * renten *0 tc 
dun dwellkrp, and witch they Cecil bet to then 
bun nt: And outline, which lar bern, er out freer 
amen the inland; of deines; ard was granted Gut Us 


' 101 


ity Us ant here! TH. 5 
cient me, whit h bad their bine 1069 ehec) mcerel\ 
at the picature 61 TI bars 1 1.45 5, they ſubdi vided 
into two parts, uhercof one part they Gilpoted among 
uch as atten ied on their perſons, either in war or Peace, 
Called 1 broadens or laſler Thanct. The other part they al- 
lortec to their hufbandmen, whom they termed Cearls, 
i C. carl's or churlet. See Hm,, of Feuds, cap. 5. 

OUTLAW, {Utlugutus,) One deprived of the benefit of 
the law, and out of the King's protection. Fleia, lid. 1. 
cap. 47. calls him Bunnitum extra legen, and Brac ion, 
ich. 3. traci. 21. cap. 11 nun. 1 & 3. fays, Forisjactt 
utlagotus amnia gue facis ſunt, quia a tempore qua utlagatus 
eft ea put ger't [upinur, ita quod ab omnibus interfict poſſit & 
impune; maxime e dl.ſenderit vel Jugerit, ita quad diffi- 
cilis fit equs captio. But in the reign of Edward the Third, 
all the judges agreed, That none but the ſheriff only, 
having lawtul warrant for that purpoſe, ſhould put to 
death any man outlawed. Cr. an Litt. fol. 128. See 
UTLAWRY, and CAPIAS UTLAGA'L UM. 

OUTLAWRY, (Ctazerio,) I the loſs of the benefit 
of a ſubject, that is, of the King's protection and the 
realm. C. wel. 

Outlawry is a puniſkment inflicted on a perſon 
for a contempt and contumacy, in tefuſing to be amenable 
io and abide by the juſtice of that court which hath law ful 
authority to call him before them; and as this is a crime 
of the higheſt nature, being an act of rebellion againſt 
that fate or community of which he is a member, io 
doth it ſub;e& the party to divers forfeitures and diſabi- 
lities ; for hereby he loſeth his /iberam lege m, is out of the 
King's protectiun, &c. Co. Lit. 128. Doc. & Stud. 
dial. 2. cap. 3. 1 Roll. Ar. 802. 

And as to forſeitures for refuſing to appear, herein the 
lau diſtinguiſhes between outlawries in capital caſes and 
thole of an inferior nature; for as to outlawries in treaſon 
and felonyv, the law interprets the party's abſence a ſuffi- 
cient evidence of his guilt, and without requiring further 
proof or ſatisfadtion accounts him guilty of the fact, on 
which enſues corruption of blood, and forfeiture of his 
whole eſtate real and perſonal. Ca. Lit. 128. 3 Inſt. 161. 

But outlawry in leſſer crimes, or in perſonal actions, 
does not occaſion the party to be looked upon as guilty of 
the fact, nor does it occaſion an entire forfeiture of his 
real eſtate, but yet it is very fatal and penal in its conſe- 
quences; for hereby he is reſtrained of his liberty, if he 
can be found, forfeits his goods and chattels and the pro- 
fits of his lands, while the outlawry remains in force. 
Pl:w. 541. 9 H. 6. 20. b. Show. Parl. Ca. 73. 

Allo it is ſaid, that anciently outlawry was looked 
as fo horrid a crime, that any one might as lawfully kill 
a perſon outlawed as he might a wolf, or other noxious 
animal; but that the law herein was chan in Ed. 
III. 's time, which provides, that a perſon outlawed ſhall 
be put to death by the ſheriff only, having lawful autho- 
rity for that purpoſe. Co. Lit. 128. 6. 

Alſo from the heinouſne!s of the offence the ſheriff 
may, on a capias utlagatum, break open the houſe of the 
perſon outlawed ; for it would be unreaſonable, that this 
privilege ot. protection, allowed of in other caſes, ſhould 
de extended to him who is declared a contemner and 
violator of the law; and therefore the ſeizing him as an 
outlaw, doth imply the liberty of entering and ſeizin 
him whereſoever he lies hid. 2 Hale's Flijt. P. C. 202. 
9 Co. gr. 1 Bulſ. 146. Cre. Eliz. 908. Meer 606, 
668. lelv. 28. Cri. Car. 537. 4 Leon. 41. 2 Fon. 
233. 


1. In what caſes proceſs of  eutlawry lie; and l , what 
Juriſdictian ſuch proceſſe; are ts iſſue. 


2. Againſt whom proceſs of autlatury may be awarded ; 
and whether it mey be arvarded againſt a peer, an infant, 


feme ſole or covert, ſeveral deferutants, and 7 rincipal and | 


acceffary, 
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tt ne gur cine of an- | 


chattels, and taking of beaſts, 
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3. TI , plu ” procefs of out! re 1s ts iiſue ; and of 
the gum Cxiltus, and prrochimaticiis 6N an cullawsy. 


| 


| 4- Fat the party muſt de in order to cntitle him ta a 


rexcrſal ;, and of the Hels and conſequences of a reverſal. 


1. In what caſes proceſs of entlawry lies; and by what 
jurifaiclion ſuch proceſſes are to iſſue. 


It ſcems, that originally proceſs of outlawry only lay 
in treaſon and felony, and was afterwards extended to 


treſpaſs of an enormous nature; and herein it is laid down 
by ſerjeant Hawkins, That proceſs of outlaw 


at this 
day lies in all appeals, and in all indictments of conſpi- 
racy and deceit, er other crimes of a higher nature than 
tteſpaſs vi S armis; but it lies not in an action, nor, as 
fome ſay, on an indictment on a ſtatute, unleſs it be 


given by ſuch ſtatute, either expreſsly, as in the caſe of 
præmunire, or impliedly, as in caſes made treaſon or 


felony by ſtatute, or where a recovery is given by an 
aCtion in which ſuch proceſs lay before, as in the cafe of 
forcible entry. Staundf. 192. Bro. tit. Outlawry, 26, 
36, 59. Cs. Lit. 128. 5. Dyer 213, 214. 2 Hawk. 

P. C. 302, 303. and ſeveral authorities there cited. | 

In an affize a copias pre fine lies, and upon that proceſs 
of outlawry, if the aſſize be found with force, but being 
a mixed action, as ſavouring of the realty, it is out of the 
ſtatute of additions, 1 Hen. 5. cap. 5. which extends only 
" 12 actions, appeals and indictments. 2 Inſt. 665. 

85. 

So proceſs of outlawry lies in replevin, and is given 
by the ſtatute 25 Ed. 3. cap. 17. which gives the capias 
in this manner; when on the pluries replegiari facias the 
ſheriff returns averia elongata, then a capias in with 
iſſues, and on that's being returned mula bona, a capiat 
iſſues, and ſo to outlawry; but it does not lie on the 
original writ of replevin, which is vicontiel and deter- 
mined; and therefore as no addition is required in ſuch 
original writ, ſo neither ought there to be' any in the 
ſecond writ ; for where a writ or proceſs is founded on a 
former, it muſt purſue the former, and cannot vary from 
it. 6 Mad. 84. t Sal. 5. Earl of v. Wed. 

By the Common law, in all actions of treſpaſs guare 
vi & armis, and in which there is a fine to the King, a 
capias was the proceſs; and herein proceſs of outlaw 
lay by the Common law. 35 Hen. 6.6. b. 22 Hen. 6. 
13. Raſt. Ent. 293. 10 Co. 72. 2 Roll. Abr. 805. 

But in accompt, debt, detinue, annuity, covenant, and 
ſuch actions as are grounded upon negligence or laches 


merely, no capias lay at Common law, but only ſum- 


mons and diſtreſs infinite, and therefore the capias and 
outlawry in theſe actions were introduced by divers acta 
of parliament. Co. Lit. 128. b. 3 Co. 12. 2 Bulft. 63. 


2 Inſt. 143. Cro. Fac. 222, 261. Yelv. 158. Raym. 


128. 1 Keb. 890, 908. 1 Sid 248, 258. Ofdetinue 
of charters. Dyer 223. a. dubitatur. 

By the ſtatute of Marlebridge, cap. 23. the writ of 
monſtravit de compoto was given, where before the proceſs 
in accompt was ſummons, attachment and diſtreſs in- 
finite; and by Weſim. 2 cap 11. proceſs of oatlawry is 
given in account. 2 Inſt. 145, 380. F. N. B. 259. 

By the 25 Ed. 3. cap. 17. it is accorded, that ſuch 
proceſs ſhall be made in a writ of debt and detinue of 

2 writ of capiat, and by 
proceſs of exigent, by the ſheriff's return, as is uſed in a 
writ of account. 3 Co. 12. 2 Rall. Rep. 295. 2 Buſſt. 
6 


Aud by the 19 Hen. 7. cap. g. reciting, That . 


much as before this time there have been great delays in 
ations of the caſe that have been ſued as well before the 
King in his Bench, as in the Court of his Common 
Bench, by reaſon of which delays many perſons have 
been put from their remedy ; it is therefore ordained, en- 
ated and eſtabliſhed, that like proceſs be had hereaftec 
in actions upon the cafe as well ſued and hanging, as to 
be ſued in any of the ſaid courts, as in actions of treſpaſs 
or debt. 

But it hath been adjudged, that proceſs of outlawry 


lies in no caſe but where a capias lies; and that therefore 


6 C where 


OUT 

where the proceeding is by bill, and not by original, as 
there can be no capias, ſo there can be no proceſs of out- 
lawry, as in a bill of privilege by or againſt an attorney. 
1 Leon. 329: 2 Roll. Abr. 76. 1 Sid. 159. 1 Keb. 577. 

It is clear, that the courts at Weſtminſter __ 
proceſs of outlawry, and that the court of King's Bench, 
either upon an indiQtment originally taken there, or re- 
moved thither by certiorari, may iſſue proceſs of capras 
and exigent into any country of England, upon a non eſt 
inventus, returned by the ſheriff of the county where he is 
indicted, and a feſfatum that he is in ſome other country. 
2 Hale's Hiſt. F. C. 198. n ; 

Alſo juſtices of oyer and terminer may iſſue a capras 
or exigent, and ſo proceed to the outlawry of any perſon 
indicted before them, directed to the ſheriff of the ſame 
county where they held their ſeſſions at Common law; 
and by the ſtatute of 5 Ed. 3. cap. 11. they may iſſue 
proceſs of capias and exigent to all the counties of Eng- 
land, againſt perſons indicted or eutlawed of felony be- 
fore them. 2 Hale's Hiſt. P. C. 31, 199. ; 

But juſtices of gaol delivery regularly cannot iſſue a 
capias or exigent ; becauſe their commi 8 
the de ſonibus in en exiſtentibus * 

44 „ — to do with are always intended in cuſto- 
dy already. 2 Hale's Hit. P. C. 199. 

Juſtices of the peace may 
lawry upon indictments taken before themſelves, or upon 
indictments taken before the ſheriff, and returned to the 
juſtices of the peace, by the ſtatute of 1 Ed. 4. cap. 1. 
but the power of the ſheriff, to make any proceſs upon 
indictments taken before him, is taken away by that ſta- 
tute. 2 Hale's Hiſt. 199. 

I quere by Hale, whether a coroner can by 
law make out proceſs of outlaw \ #7 2 9 
by inquiſition before him. 2 Hal, It. P. C. 19g. 

It hath been held, that though the proceſs in inferior 
courts be a capiat, that yet they cannot to out- 
law the patty. Telv. 158. Cro. Fac. 222, 261. Raym. 
128. 1 Sid. 248, 259- 1 Kb. 890, 906. 

The proceſs to the outlawry, viz. the capias and exi- 
gent, muſt be in the King's name, and under the judi- 
cial ſeal of the King appointed to that court that iſſues 

IIS M3 wn the teſte of the chief juſtice or 

ief judge of that court or ſeſſions. 2 Hale's Hiſt. P. 


_———— 


peer of the realm, be indicted, and 
proceſs of outlawry ſhall be awarded 
againſt him, and he ſhall be outlawed per judicium co- 
ronatorum. 2 Inſt. 49. 3 Inſt. 31. Staundf. 130, 2 


Hawk. P. C. 424. | | 
But in civil actions between party and party, regu- 
againſt a lord of parlia- 


a captas or exigent lies not 

ay > nem ſecular or eccleſiaſtical; yet 
in caſe of an indictment for treaſon or felony, yea or 
but for treſpaſs vi £& arms, as an aſſault or riot, proceſs 
of outlawry ſhall iſſue againſt a peer of the realm, for 
the ſuit is for the King, and the offence is a contempt 
againſt him; and therefore; if a reſcue be returned 
againſt a peer, or if a peer be convict of a diſſeiſin with 
force, or denies his deed, and it be found againſt him, 
a capias pro fine and exigent ſhall iſſue, for the King is 
to have a fine; and the ſame reaſon holds upon an indict- 
ment of treſpaſs or riot, and much more in the caſe of 
felony. 2 Hale's Hiſt. P. C. 199, 200, Cre. Eliz. 170, 
503. 5 Co. 54. 1 Roll. Gr. 220. 

An infant above the age of fourteen may be outlaw- 
ed, and the outlawry is not erroneous; but an infant 
under the age of fourteen cannot be outlawed, for if 
he be it is erroneous. 3 Hen. 5. utlag. Fitz. tit. Outlawry 
11. 2 Roll, Ar. 805. Dyer 104. 2 Hale Hiſt. F. 
C. 207, 208. 


make out proceſs of out- | 86 


9 U 1 
| But the ouilawry of ſuch an infant is not void, it being 
of record, but is vo dable only by writ of error. Dyer 
239. a. 2 Kall. Abr. 805. 

A woman is laid to be waived, and not ouitawed ; 

and the reaſon, lars my Lord Cale, why the outlawry 
of a woman is legally called waiviaria mulieris, is becauſe 
women are not ſworn in leets or torns, as inen are; 
who are above the age of twelve; and therefore, lays 
he, men are called utlagati, i. e. extra legem þ:/iti, but 
women are waiviatæ, i. e. derelifie, left out, or not 
regarded, becauſe they are not ſworn to the law. C. 
Lit. 122.b. Lit. ſedi. 186. | 
Therefore where a capias and exigent were awarded 
againſt three men and two women, and the return was 
utlagati exiſtunt, where, as to the women, it ouglit to 
have been warviate exiſtunt, this was held to be error. 
Cro. Far. 358. Middleton's caſe. 1 Nel. Rep. 407. S. P. 
1 Kal. Abr. 804. S. P. 
I in an action againſt huſband and wife, the huſband 
is outlawed, and wife waived, and ſhe is taken upon the 
capias utlagat”, though ſhe is to he diſcharged of the im- 
priſonment (becauſe the plaintiff cannot proceed againſt 
her alone) yet ſhe ſtill remains waived, and when her 
huſband is taken he muſt bring her in. For this vide 
Dyer _ 4. Cro. Fac. 445. Cro. Eliz. 370. Hutt. 
I 21. 

In an action for a debt due by the wife before mar- 
riage, the huſband was returned outlawed, and the wife 
waived, but before the return of the exigent, an attorney 
procured for the wife a ſuperſedeas, ſurmiſing, that the 
wife had appeared before him as her attorney; and on 
motion that this appearance of the wife ſhould be re- 
ceived, all the court conceived, that if upon the exigent 
the ſheriff had returned reddidit ſe, or upon pluries capias 
had returned cepi corpus for the wife, then her appearance 
| ſhould be entered, but not by „as it is here; 
and the exigent ſhould only iſſue againſt the huſband, & 
idem ides ſhould be given to the wife; but when the huſ- 
band upon the exigent is returned outlawed, then it ſhall 
be entered aler ſans jour for the wife, for the proceſs is 
determined; and if he will purchaſe his pardon, he ſhall 
not have any allowance thereupon in a ”=_ faciat, un- 
leſs he for himſelf and his wife; but if for the 
huſband, the ſheriff ſhould return cepi corpus upon a plu- 
ries capias, and non eff inventa for the wife, yet an exi- 
gent ſhall iſſue againſt both, becauſe it muſt be preſumed 
the huſband might bring in his wife; but if upon the 


. 


, | <xigent the ſheriff returned reddidit fe for the huſband and 
and | for the wife, and ſhe is waived, the huſband ſhall go fine 


die; but in this caſe, becauſe the exigent was returned 
againſt both to be outlawed, the ſuperſedeas ſuppoſing the 

of the wife is merely idle and void ; where- 
upon it was diſallowed, and the exigent appointed to he 
filed againſt both. Cro. Car. 58, 59. Smith ver. Afb & 
ur Hutt. 86. S. C. 

2 two are — 22 » and neither of them 
will appear, eſs of outlawry muſt be taken out againſt 
both. Cro. Ex 648. 2 Bever ly. 

If an exigent be awarded againſt two, and the return is 
primo exacli fuerunt & non comparuerunt, without ſaying, 


nec eorum aliquis ft, it is erroneous. 2 Ral. Abr. 
802. — Sm. pon. 4 i 


It two in a writ of account are adj to account, 
and one is after outlawed in the ſuit, and the other ap- 
pears, he ſhall accompt alone. 41 Ed. 3. 3. 1 Ra. Abr. 
127. S. C. 1 Brownl. 25. S. P. ſaid. 

When two are adjudged to accompt, and one is out- 
lawed and accounts, if he diſcharges himſelf upon the 
account, this ſhall be a diſcharge to the other, when he 
ſues a ſcire facias upon a charter of pardon; and if he 
be charged by the account, this ſhall be a charge upon 
the other ; becauſe were adjudged to account joint- 
ly. 41 Ed. 3. 13.6. 1 Roll. Ar. 127. and vide Maor 
w_ 2 Leon. 76. * a = 

in debt upon an obligation agai and C. ſons 
and heirs of the obligor, and 1 D. the daughter and 
heir of 4. who was another of the ſons and heirs of the 


obligor in gavelkind, proceſs is continued till the uncles 


are 


1 

zre outlawed, an} the nivee W uved, aul aſter the unc les 
are parddonta, and bring a eff &s againſt the plain- 
tiff, who thereupon declares ag inſt them Hi cum the 
niece; and the uncles plended, their niece is hut of the 
age of leven, nd? 1:99 interdunt quod durante minari tate 
ſua they ought to aniwer, Cr. yet the parol ſhall not 
demur ; for the niece is out of ccurt, an quead her the 
original is determined, and at her full age no re- ſuVummons 
could be ſued againſt her, but the uncles only, becauſe 
the never appeared in court. Dyer 259. /I. 203. Haw- 
try ver. Anger. N. Lindi. 148. pl. 205. Maur 74. pl. 
203. and 1 Aud. 10 S. C. adjudged. | 

An aQiion of treſpals was brought againſt two, one 


was outlawed, after the entry of the writ it was entered, | 


ſciendum eft quad predict? J. S. (one of the defen- 
dants) utlegat” /, and then counts againlt one of them ; 
and on motion in arteſt of judgment, the court held the 
declaration nought, and that the . courſe of pleading 
in ſuch caſes, after the entry of the writ, was to ſay 
V quod predie? F. S. utſugat” off in proc” ills, and that 
the laſt words are eſſential, becauſe that he might be 
outlawed in another writ, and not in this. 1 Sid. 173. 
1 Keb. 642. S. C. Guy ver. Barnard. 

As to awarding outlawry againſt principal and acceſſary, 
by the ſtat. of Weſtm. 1. cap. 14. it is recited, © That it 
had been ufed in ſome counties to outlaw perſons being ap- 

of commandment, force aid or receipt, within the 
time that he which is appealed for the deed is out- 
lawed, and thereupon it is provided, that none be out- 
' Jawed upon appeal of commandment, force, aid or receipt, 
unleſs he that is appealed of the deed be attainted, fo that 
one like law be ufcd therein thro? this realm; nevertheleſs, 
he that will ſo appeal ſhall not by reaſon of this intermit, 
or leave off to commence his appeal at the next — 
againſt them, no more than againſt their principals 
which he appealed of the deed, but their exigent ſhall re- 
main until fuch as be appealed of the deed be attainted 
of outlawry or otherwiſe.” 

In the conſtruction of this ſtatute, the following par- 
ticulars are laid down by Serjeant Hawkins as moſt re- 
markable. 1 

it, That it ſeems agreed, that it extends as well to 
indictments as to appeals, not only becauſe the word ap- 
peal in the ſtatute may in a large ſenſe be taken for any 
accuſation in general; but becauſe indictments are cer- 
tainly as much within the reaſon of the ſtatute as 
peals; and the Common law, for the ſettling whereof 
this ſtatute was made, did not make any diſtinction in 
this reſpe& between appeals and indictments. 2 Inff. 
183. 2 Hawk. P. C. 306. ns 

Adly, That it ſeems to be agreed, that where-ever 
ſome of the defendai.'s are expreſly as princi- 
pals, and others as acceſſaries, before the award of this 
exigent, the outlawry thereon of thoſe charged as acceſ- 


faries cannot but be reverſible, becauſe it appears upon the 
record, that the exigent iſſued contrary to the direction 
of the ſtatute; but if ſeveral be outlawed on a writ 


of 


appeal, which chargeth them all alike without any 
diſtinction, there can be no advantage taken of the ap- 
pellant's not having purſued the ſtatute, fince it ap- 
pears not but that he might have charged them-all as 
principals. 1 Hawk. P. C. 306. 2 Hale Hift, P. C. 


3dly, That it is ſtrongly holden, that if an appellant 
take out the exigent at the ſame time againſt all the de- 
fendants, he muſt, when they appear, count againſt them 
all as principals, and ſhall be concluded from charging 
of them as acceſſaries, becauſe he has taken out 
ſuch proceſs as is erroneous where all are not principals; 
but he makes a doubt, whether this be law at this day, 
fince all errors, as the law ſeems now to be holden, are 


falved by appearance. 2 Haw. P. C. 306. and vide 2 
Hale's Hit. F. C. 200. | 


Athly, That it ſeems the better opinion, that where 
there are more than one principal, the exigent ſhall not 
iſſue till all of them are arraigned ; and herein it is ſaid by 
Hale, that if A and B. be indicted as principals in felony, 
and C. as acceſſary to them both, the exigent againſt the 
accefſary ſhall ſlay till both be attainted by outlawry or 


ap- | ſuch perſons, before the return of the ſaid writs, 


So V7 

plea z ſor that it is ſaid, if one be acquitted, the accef- 
fary is diſcharged, becnuſe indifted as acceſſary to both, 
and therefore ſhall not be put to anſwer till both be at- 
taint; but hereot he adds a dubitatur, becauſe though 
| C. be acceſſary to both, he might have been indifted as 
acceſſary to one, becauſe the felonies are in law ſeveral; 
but if he be indicted as acceſſary to both, he muſt be 
proved ſo. 2 Hawk. P. C. 306. 2 Hale's Hiſt. P C. 
200, 201. | | 

In treaſon all are principals ; and therefore proceſs of 
outlawry may go againſt him that receives, at the ſame 
2 es : Hales Hiſt. P. 

« 238. 


6 


3. To what 


The exigent muſt be ſued in the county where the 
party really reſides, for there all actions were originally 
laid and becauſe that outlawries were at firſt only for 
treaſon, felony, or very enormous treſpaſſes, the 
was to be executed at the Torn, which is the 
criminal court; and this held, not only before the ſheriff, 
_— the coroners, who were ancient conſervators 
of the peace, being the beſt men in each county, to pre- 
ſide with the ſheriff in his court, and who p | — 


lace 7 0 8 is to iſſue; 


; 
| 
y 
: 
: 
8 
8 
: 


than that in 
— AA but this i 
nce alter the learning thereof depending on 
veral acts of parliament, it will be neceſſary — 
tice of the ſtatutes themſelves. Fitz. Exigen. 


295. | 
And firſt, It is enafted by the 6 


Hen. 6. 
That before any exi be awarded againſt 
indicted in the King's Bench of treaſon 
of capias ſhall be directed as well to the ſheri 
of the county whereof they be named in 

the ſame capias having the ſpace of ſix weeks 
or longer time, by the diſcretion of the ſaid 

the caſe require it, before the return of the ſame ; 
writs ſo returned, the juſtices ſhall in the 
ner as they had done before the ſtatute ; and if any exi- 
gent be awarded, or any outlawry pronounced againſt 


F: 


if 
4 


5 
1 


. 


fl 


- 


fame exigent ſo awarded, with the outlawry thereof 
nounced, ſhall be void and holden for none. 
And it is further enacted by 


pro- 


appeal ſhall be taken of treaſon, felony, 

paſs, before the juſtices of the peace, or LEO 
other, having power to take ſuch indictments or appeals, 
or other commiſſioners or juſtices in any county, fran- 
chiſe or liberty of England, before any exigent a 
preſently after the firſt writ of capias returned, another 
writ of capias ſhall be awarded, directed to the ſheriff of 
the county whereof he who is indicted is or was 

ſed to be converſant, by the fame inditment, returnable 
before the ſame juſtices, before whom he is indicted or 
appealed at a certain day, containing the ſpace of three 
| months from the date of the laſt writ, where the coun- 
ties be holden from month to month, and where the 
counties be holden from ſix weeks to fix weeks, the 

of four months, until the day of the return of the faid 
writ, by which writ of ſecond capias, the ſheriff ſhall 
be commanded to take him which is ſo indicted or 
pealed by his body, if he can be found within his 
wick; and if he cannot be found within his bailiwick, to 
make proclamation in two counties before the return of the 
| ſame writ, that he which is ſo indicted or appealed ſhalt 
appear before the ſaid juſtices, &c. at the contained 
in the ſaid writ, to anſwer, &c. after which writ fo fer« 
ved and returned, if he which is fo indicted or appealed, 
come not at the day of ſuch writ returned, the exigent 
ſhall be awarded; and that every exigent and outlawry 


otherwiſe awarded or pronounced ſhall be holden for 
[none and void. 
| But 


OUT 


But it is expreſsly provided, © That the above reci- 


in his bench, ſtand in force, and that this preſent ſtatute 
ſhall not extend to indictments or appeals taken within 


the country of Cheſter ; and that if any perfon ſhall be | 


indicted or appealed of felony or treaſon, and at the time 
of the ſame felony or treaſon ſuppoſed, was converſant 
within the county whereof the indictment or appeal 
makes mention, the like proceſs to be made againſt them 
as was uſed before.” 

And it is further enacted by 10 Hen. 6. cap. 6. * That 
ſuch ſecond capras as is required by 8 Hen. 6. cap. 10. 
ſhall be awarded upon inditments ot appeals removed 
into the King's Bench, or elſewhere, by certiorari or 
otherwiſe.” 


awarded out of any court, one writ of proclamation ſhall 
be awarded and made out of the ſame court, having day 
of teſte and return, as the ſaid writ of exigent ſhall have 


directed, and delivered of record to the ſheriff of the county | 


where the defendant, at the time of the exigent fo awar- 
ded, ſhall be dwelling ; which writ of proclamation ſhall 
contain the effect of the ſame action: And that the ſheriff 
of the county, unto whom any ſuch writ of proclamation 
ſhall be directed, ſhall make three proclamations in this 
form following, and not otherwiſe; that is to ſay, One 
of the fame proclamations in the open county-court, and 
one other 
general quarter · ſe ſſions of the peace in thoſe parts where 
the defendant at the time of the ex: 
ſhall be dwelling; and one other of the ſame proclama- 
tions to be made one month at the leaſt before the quinto 
eractus by virtue ef the ſaid writ of exigent, at or near the 
moſt uſual door of the church or chapel of that town or 
pariſh where the defendant ſhall be dwelling at the time 


dwelling out of any pariſh, then in ſuch place as aforeſaid, 
of the pariſh in the ſame county, and next adjoining to 
the place of the defendant's dwelling, and upon a Sunday 
after divine ſervice and ſermon, if any ſermon there be; 
and if no ſermon there be, then forthwith after divine 
ſervice ; and that all outlawries had and pronounced, and 
no writs of proclamations awarded and returned accordin 
to the form of this ſtatute, ſhall be utterly void and ot 
none effec.” | 

In the conſtruction of thefe ſtatutes the ſollow ing opi- 
nions have been holden ; | 
That tho” the words are expreſs, that any outla 


PG ney 00 direQions of the ſtatute ſhall 
void; yet it is not to be taken, as if ſuch outlawries 
were 


Cro. Eliz. 179. 3 Co.5g. Plow. 137. Heb. 166. 

If a defendant be expreſsly named of the ſame county 
wherein he is indicted or appealed, and be alſo named 
under an alias diftus of an other, it hath been adjudged, 

that there is no need of any capias, with a command for 
proclamation according to 8 Hen. 6. becauſe that which 
comes under the alias diftus is no way traverſable nor ma- 
terial: Alſo if a defendant be named of B. and late of 
C. there is no need of any capias to the ſheriff of the 
county wherein C. lies; becauſe that it appears, that the 
defendant is at preſent 
dant be named of no certain place at preſent, but only late 
of B. and late of C. and late of D. &c. being all of them 
in counties different from that in which the proſecution is 
commenced, a capias ſhall go to the ſheriff of every one of 
thoſe counties. 2 Haut. P. C. 304-5. 2 Hale's Hiſt. 
W 4 
a writ of error to reverſe an outlawry the 
ſtatute of 5 Eliz. of perjury, the firſt error + "a hang 
that he was indicted by the name of N. L. de parachia de 
Aldgate, and not ſhew in what county Aldgate is ; 2dly, 
for that a county court was held 23 Feb. and the next 
county court was held 23 March following, ſo as there 
were not twenty-eight days between theſe two county- 
courts, as there ought to be by law, excluſive and not 
incluſive. And for the firſt cauſe it was reverſed; altho' 


it was objeQted to be well enough, becauſe Midd!-Jex was 


ta the magie, 1 the pariſh fhonld | 
ted ſtatute, concerning procels to be made before the King | 


gent awarded | 


g | 4. What the pa 


void, but only voidable by writ of error. | 


converſant at B. but if a defen-| 


1 


thereto : hut becauſe an indictment tuin 4 
intendment, ard becauſe the county in 1 = tl 
be referred io the place where the offerive οοοονe¼ν 
and not to the indictment ©: tte parts; and by wo tha. 
tute of 8 Fn. 6. there ongi.t to be ihe alien of th 


place and county where tie party met} int, th 
therefore it was held to be ill, and reverted, For he hom! 
cauſe alſo, it was held to be crronevus ; but 7. nl Lai, 


that ought to be aſſigned for error © fait, for it mig}; 


be leap-year, and then it is good, and that matter iſſu- ble, 


Crs. Fac. 167. Leecbe's caſe. 
If an exigi fucias be delivered to the ſheriff, and there 
are but two county-courts before the reinrn, and the 


ſheriff return the firſt and ſecond cxudtns, Ene compa» 
And by the 31 Eliz. cap. 3. it is enacted, That in | 


every action perſonal, where any writ of exigent ſhall be | 


ruit, and that there were no more county davs between 
the delivery of the writ to him and the day of the return, 
there may iſſue a ſpecial exigi facias with an allicato ca- 
mitatu, if it be prayed after the return, and beſore any 
new county-day be paſt; but it anv county-day be puſt 
between the laſt of the former county-days and the re- 
turn, no exigi facias ſhall iſſue with an al!;cato comitatu, 
but an exigi fucias de nada; for the demand of the party 
muſt be at five county-courts ſucceſſive!y held one after 
another, without any countv-court intervening ; ſo if after 
the ſecond exadus the offender tender himſelf, and find 
mainprize, and at the day of the return make «<!ault, no 


exigi facies with an all:cato comitatu ſhall ifſue, becnuſe 
the ſame proclamations to be made at the | 


three county-days intervened, but a new ext; and a 
capias againſt the bail. 2 Hale HH. P. C. 201-2 

And therefore it hath been holden, that in Ludi, 
where the holding of the Huſtings is uncertain, no ex: 7 
facias ſhall iſſue with an al/ocats Huſtings, becauſe the 
court cannot take notice of the ſet times of holding it, 
as they may of the times of holding the county-couris ; 


but it is now agreed, that if an exivent iffins in I. anden, 


of the exigent ſo awarded; and if the defendant ſhall be | 


and they begin Huſting d. þ!.cita terre (as they may! 
they ſhall proceed along at that Hluſtings to the outlawiy, 
without mingling their Huſting de communibus placitis; 
but if an allacata Huſting comes, they ſhall proceed without 
omitting any Huſting. Palm. 287. 2 Len. 14. 2 Hale's 
Hiſt. P. C. 202. 


rty muſt do in order te entitle him to a 
reverſal; and the effetls and conſequences of a reverſal. 


Regularly in all outlawries, as well perſonal as cri- 
minal, the party, in order to reverſe the ſame, was to ap- 


pear in perſon, and could not appear by attorney. 2 


Leon. 22. 

But now by the 4 & 5 FV. & M. cap. 18. For the 
more eaſy and ſpeedy reverſing of outlawries in the court 
of King's Bench, it is enacted, That from and after 
the firſt day of Eaſter term thence enſuing, no perſon or 
perſons whatſoever, who are or ſhall be outlawed in the 
ſaid court for any cauſe, matter or thing whatſoever, 
(treaſon and felony only excepted,) ſhall be compelled to 
come in perſon into or appear in perſon, in the ſaid court 
to reverſe-ſuch outlawry, but ſhall or may appear by at- 
torney and reverſe the ſame without bail in all caſes, 
— 2 where ſpecial bail ſhall be ordered by the ſaid 

And it is further enacted by the ſaid ſtatute, * That 


if any perſon or perſons outlawed, or hereafter to bu 
outlawed, in the ſaid court, (other than for treaſon or 


felony,) ſhall from and after the ſaid firſt day of Ef 


term be taken and arreſted upon any capias utlagutum oui 


of the ſaid court, it ſhall and may be lawful to and foi 
the ſheriff or ſheriffs, who hath or ſhall have taken and 
arreſted ſuch perſon and perſons, (in all caſes where !pc- 
cial bail is not required by the ſaid court,) to take an 


attorney's engagement under his hand to appear for th: 


ſaid defendant or defendants, and to reverſe the ſaid out- 
lawries, and thereupon to diſcharge the ſaid defend 
and defendants from ſuch arreſts; and in thoſe cases, 
where ſpecial bail is required by the ſaid court, the {id 
ſheriff and ſheriffs ſhall and may take ſecurity of the ſaid 
defendant or defendants by bond, with one or more ſuf— 
ficient ſurety or ſureties, in the penalty of double ile lun 
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for which ſpecial bail is required, and no more, lor his, 
her or their appearance by attorney in the ſaid court at 


the return of the ſaid writ, and to do and perform fuch | 


things as (hall be required by the 121 court; and alter 
ſuch bond taken to diſcharge the faid Jeicndant and deten- 
dants from the ſaid arreſt:.” : 

And it is farther enacted by the fail ſtatute, * That 
if any perſon or per ſons outiawed as atorcſaid, and taken 
and arreſte upon acapias ut/agatirm, thall not be able within 
the return of the ſaid writ to give ſecurity as aforeſaid, in 
caſes where ſpecial bail is required, fo as he or they are 
committed to gaol fur default thereof, that whenſoever 
the ſaid priſoner or priſoners ſhall find ſufficient ſecurity 
to the ſheriif or ſheriffs, in whoſe cuſtody he or they 
ſhall be, for his or their appearance by attorney in the 
ſaid court, at ſome return in the term then next follow- 
ing, to reverſe the ſaid outlawry or outlawries, and to do 
and perform ſuch other thing and things as ſhall be re- 

ired by the ſaid court, it thall and may be lawful to 
and for the ſheriff and theriffs, after ſuch ſecurity taken, 
to diſcharge and ſet at liberty the faid priſoner and priſon- 
ers for the ſame; any law or uſage to the contrary not- 
withſtanding.” | 

It hath bcen held, that if the party outlawed comes in 
by cepi corpus, he ſhall not be admitted to reverſe the out- 
lawry without appearing in perlon, as in ſuch caſe he 
was obliged to do at Common law ; or putting in bail 
with the ſheriff for his appearance, upon the return ot 
the cepi corpus and for doing what the court ſhall order. 
2 Salk. 496. 5 

By Weſim. 1. cap. 9. it is expreſly provided, that thoſe 
who are outlawed, have abjured the realm, Sc. ſhould 
be excluded the benefit of replevin; yet it hath been al- 
ways held, that the court of King's Bench may in their 
diſcretion, in ſpegial caſes, bail a perſon upon an out- 
lawry of felony; as where he pleads, that he is not of 
the ſame name, and therefore not the ſame perſon with 
him that was outlawed, or alledges any other error in the 
proceedings. 2 Zawk. F. C. 98. 

By the 3 Eliz. cap. 3 ſect. 3. it is enaded, That 


| before any allowance of any writ of error, or reverſing 


of any outlawry be had by plea, or otherwiſe, through or 
by want of any proclamation to be hag or made according 
to the form of this ſtatute, the defendant and detendants 
in the original action ſhall put in bail, not only to appear 
and anſwer to the plaintiff in the former ſuit, in a new 
action to be commenced by the faid plaintiff for the 
cauſe mentioned in the firſt action, but alſo to ſatisfy the 
condemnation, if the plaintiff ſha]l begin his ſuit before 
the end of two terms next after the allowing the writ of 
error, or otherwiſe avoiding of the ſaid outlawry. 

A. who was a foreign merchant and never in England, 
was outlawed at the ſuit of B. in an action on ſeveral 
promiſes for goods ſold and delivered; and upon a ſpecial 
capias utlagatum a ſhip and other effects belonging to A. 
were ſeized, as forfeited upon this outlawry; and it was 
moved, that this outlawry may be vacated, and reftitution 
awarded, upon affidavits produced and read, that the de- 
ſendant was never 7 a legem, i. e. that he never was in 
England, and therefore could not be outlawed, becauſe 
that was putting him extra legem. Sed per curiam; This 
outlawry ſhall not be vacated upon ſuch affidavits, but 
the ile fendant may bring a writ of error, which he was 
compelled to do, and thereupon to put in bail to the ac- 
tion in which he was outlawed, according to the new 
ſtatute of 4& 5 V. M. and then the plaintiff con- 
ſented to the reverſal of the outlawry. Carth. 459. 
Matthecus v. Ebro. | 

H. was outlawed in two actions, one was for 10/. the 


other for 40s. and upon reverſing the outlawry the court 


took ſpecial bail for the firſt, and an appearance for the 
other, upon the ſtatute 4 & 5 V. & M. and the recog- 
Nizance was taken purſuant to 31 Elig. 2 Salk. 496. 

It is clearly agreed, that an attainder of felony of a 
perion who had any lands ſhall never be reverſed by writ 


of error, without a ſcire facias againſt all the tertenants | 


and lords mediate and immediate; but it is fettled, that 

ſuch /cire fucius is not neceſſary in the cale of high treaſon. 

Dyer 34. 5. 20. Cra. E'iz. 235. 1 Kb, 14m. pl. 11. 
Vor Il. No. 110. 


9 
1 C.. 316. 3 Keb. 39. Mod. 42, 47. 4 Mad. 366 
4 Hale; Hiſl. P. C. S. P. a > _ 

Alſo it is ſaid, that it is not neceſſary in the caſe of ſe- 
lony, when it is ſuggeſted on the roll that the party had 
no lands, and the attorney general confeſſes it. 2. Salk. 
495. 

It is agreed, that after an outlawry of treaſon or 
is reverſed, the party ſhall be put to plead to the indict- 
ment for that ſtill remains good, and he may be tried at 
the King's Bench bar; or the record may be remitted 
into the country, if it were removed into the King's 
Bench by certiarari, with a command to the juſtices be- 
low to proceed by the ſtatute of 6 Hen. 6. cap. 6. Cre. 
Fac. 464. Cro. Car. 365. 3 Med. 42. 6 Med. 115. 
2 Hale's Hiſt. P. C. 209. 

Soif a man be outlawed by proceſs in an information, 
and comes in and reverſes the outlawry, he muſt plead 
inſtanter to the information. 1 Salk. 371. Rex. v. Hill. 
5 Mod. 141. S. P. 

The law is the ſame in civil caſes; and therefore if 
an outlawry in a perſonal action be reverſed, the original 
remains. March. g. 
| Treſpafs for taking and detaining his beaſts till he 
made a fine; the action was laid in Suſſex ; the defen- 
dant plea, that the cauſe of action did not accrue within 
fix years before ſuing of the writ. The plaintiff replies, 
that at another time he brought an original in battery in 
London, intending when the defendant had appeared to 
have declared for this treſpaſs; and that the defendant 
was outlawed in Lenden; and that within ſuch a time 
after the reverſal of the outlawry he declared here; the 
defendant demurred ; and for the defendant it was inſiſted, 
that the original being laid in London, he could not in 
this action declare in another county, tho” the cauſe of 
action be tranſitory ; but upon information by the protho- 
notaries that the courſe of the court is, that altho' the 
original be laid in Landon for expediting the outlawry, 
yet when the defendant comes in, the plaintiff may de- 
clare againſt him in any other county, be the action local 
or tranſitory; and the ſtatute 21 Fac. 1. cap. 16. gives 
| to plaintiffs generally a power to commence a new ſuit 
within the year after the outlawry reverſed ; and that fo 
he may do in this caſe to warrant his declaration within 
the courſe of the court; and judgment was given for the 
* 3 — 2 Whitwich v. Hovenden. 

been adj +» that if the King grant over the 

lands of a perſon outlawed for — felony, and 

. afterwards the outlawry be reverſed, the party may enter 

' on the patentee, and need neither to ſue a petition to the 

King nor a ſcire facias againſt the patentee. 1 And. 188. 

A perſon ſhall, after outlawry reverſed, be reſtored to his 
law, and to be of ability to ſue. Co. Lit. 288. 6. 

If the goods of a perion outlawed are ſold by the ſheriff 
upon a capras utlagatum, and after the outlawry is reverſed 
dy writ of error, he ſhall be reſtored tothe goods them- 
ſelves; becauſe the ſheriff was not compellable to ſell theſe 
goods, but only to keep them to the uſe of the King. 
5 Co. go. Fe's caſe. 1 Roll. Abr. 778. S. C. cited. 

If an advowſon come to the King by forfeiture upon an 
outlawry, and, the church becoming void, the King pre- 
ſents, and then the outlawry is reverſed ; yet the King 
ſhall enjoy that preſentment, becauſe the preſentment 
there came to the King as the profit of the advowſon. 
Mzor 269. Beverly v. Cronwall. 

But if the church be void at the time of the outlawry, 
and the preſentation is thereby forteited as a chattel prin- 
cipally and diſtinct of itfelt, there, upon the revertal of 
the outlawry, the party ſhall be reſtored to the preſenta- 
tion. Cro. Eliz. 1750. agreed per curiam. 

If a termor being outlawed for felony grants over his 
term, and after the outlawry is reverſed, the grantce m 
have treſpaſs for the profits taken between the reverſal of 
the outlawry and the aſſignment; for by the reverſal it is 
as if no outlawry had been, and there is no record of it. 
Cre. Eliz. 170. Ognell's caſe, and 13 Ca. 20, 22. 
It is ſaid, that if a man be outlawed in the King's 
Bench, and the party's goods are ferzed into the King's 
hands, and then the outlawry is reverſed, there can be 
no —_— the reaſon whereof is, for that the court 
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of Bench cannot ſend a writ to the Treaſurer; 
and the court of Exchequer have no record betore them 
to iſſue out a warrant for reſtitution. 5 Mad. 6r. 

It hath been adjudged in Chancery, that it A. being 
poſſeſſed of ſeveral houſes for a long term for years, 
mortgages the ſame, and is outlawed for high treaſon, 
upon which thoſe houſes are ſeized into the King's hands, 
and the ſame granted for valuable conſideration to F. S. 
who likewiſe gets an aſſignment of the mortgage; that 
yet the repreſemative of A. may redeem the mortgage 
upon reverſal of the outlawry; and herein the Lord 
Keeper faid, that the judgment upon the reverſal is, 
that the party ſhall be reſtored to all that has not been 
anſwered to the King; which in all caſes has been under- 
ſtood of the meſne profits anſwered to the King, and not 
as to the principal thing itſelf, though ſeized into the 
King's hands; and that it was undoubtedly ſo as to a 
freehold or inheritance, and he ſaw no ſubſtantial diffe- 


rence in the caſe of a leaſehold. 2 Fern. 312. Peyton | 


ver. Ayliff; and vide 2 Lev. 49. the caſe of Pinfold ver. 
Narthbey. 

— learning on this ſubject, ſee 3 Bac. Abr. tit. 
Outlawry, and 22 Vin. Abr. fit. Outlawry. 

OUTPARTERS. (mentioned in ſtat. 9 H. 5. ft. 1. c. 7.) 

A kind of thieves in Riddeſdule, that ſtole cattle, or other 
things without that liberty : Some are of opinion that thoſe 
which in the fore-named ſtatute are tei med cutfarters, 
are now called outputers, being ſuch as ſet matches for 
the robbing any man or houſe. Cowel, edit. 1727. See 
INTAKERS. 

OUTRIDERS, Are bailiffs errant, employed by the 
ſheriffs, or their deputies, to ride to the fartheſt places of 
their countics or hundreds, with the more ſpeed to ſum- 


mon ſuch as they thought good to their county or hun- fo 


dred couris. 14 E. 3. flat. 1. cap. 9. 


OWELTY, Is when there is a lord, meſne and tenant, | 


and the tenant holds of the meſne by the ſame ſervice, that 
the meſne holds over the lord above him; this is called 
ewelty of ſervices. Cowel. edit. 1727. 

OW LING. See CUSTOMS, WOOL. 

OXEN. See CATTLE. 

OXFORD, A franchiſe granted to the univerſity of Ox- 


ford, excepted out of the general confirmation, 9 Hen. | caſ- 


4. c. 1. 13 Hen. 4. c. 1. Scholars outlawed for riots, | 
to be bani the univerſity, 9 Hen. 5. c. 8. See UNI- 
VERSITITIES. | 


OXGANG OF LAND, Bevata terre. Six oxgangs of | 


land, is ſo much as fix oxen can plough. Cremp. Fu- 
riſd. fol. 220. But an oxgang ſeemeth properly to be 


ſpoken of ſuch land as lieth in Gaznour. Old Nat. Brev. | 


fol. 117. Skene de verb. fignif. verbo Bovata terre, 
faith, That an axengate of land ſhould always contain 
thirteen acres, and that four oxengates extend to a pound 
land. Spelman ſays, Bovatus terre eſt quantum ſufficit 
ad iter vel atlum unius b:vis. Ox enim eft bos & gang vel 
gate iter. See Co. on Littl. fal. 69. Comel. edit. 1727. 

OYER, Seems to have been anciently uſed for what is 
now called afſizes. Anno 13 Ed. 1. 

OYER OF A DEED, Is when a man brings an action 
upon a deed, bond, &c. and the defendant appears and 
prays that he may hear the bond, Cc. wherewith he is 
charged; and the ſame ſhall be allowed him. And he 
is not bound to plead till he has it, paying for the copy of 
it. L. P. R. tit. Oyer of a deeu, Sc. To demand 
oyer of an obligation, is not only for the defendant's at- 
torney to deſite the plaintiff's attorney to read the obli- 
gation to him, as the word ſeems only to import, or to 
have a ſight of it, but that he may have a copy of it, 
that his client may conſider by it what to plead to the 
action. Ibid. | 

Formerly all demands of oyer were in court, as it is 
now in caſes of appeals; but now it is demanded and 
granted between the attornies, and where there ought to 
be oyer, one is not bound to plead without it; and if one 
attorney in time demand oyer of the other, and he tells 
him the writ is filed, and that he may take it, it is 
well; but ſure he cannot without ſuch conſent enter a 
demand, and a giving of oyer; for if attornies are ad- 
mitted fo to do, they will ſet forth the matter falſely ; 


which though it cculd not enſnare the other ſide, becauſe! 
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they may produce the right writ, Oc. and have it ca- 
tered, yet it would be very tedious and inconvenient ; as 
if a deed be pleaded, it remains in court all that term, 
yet one cannot go to the officer, and take over of it, 
without leave of court, or of the attorney; and the very 
form of pleading ſhews it muſt be upon demand ; an 

er of writ is in order to object to it. Per Powell 

Mod. 28. Afich. 2 Ann. B. R. Longvill v. Hundred 
of Tbiſtleworib. 

If 4. gives bond by the name of B. he may plead 
miſnomer, and the other may reply, that he m.de the 
bond by the name of B. and eſtop him ty demanding 
judgment, if againſt his own dec he thall be admitted to 
ſay his name is A. and then he may rejoin and fay, that 
he made no ſuch deed; but this he muſt do without oyer; 
for if he prays oyer, he admits his name to be B. 1 
Salk. 7. Mich. 3 Ann. B. R. Linch v. Hale. 

In debt upon a bond, the detendant demanded oyer of 
the conditicn, which was to perform covenants in an in- 
denture, and then demanded o er of the indenture; and 
the plaintiff gave it to him, onnteing an indorſement, 
which was made before the execution ot the decd; upon 
this oyer the deferdant pleaded pertormance ; and the 
plaintiff replied, and ſet forth the indorſement, and pray- 
ed judgment for the variance; and fer cur. the plainutf 
was not obliged to give over of the indenture; and tho” 
he did, yet being what he need not do, the letting it 
forth is not at his peril, as where he is obliged to ict it 
lorth ; nor is he concludeſ to ſay, that there is no mo: e 
contained, but is at liberty, as well as it the defendant 
himſelf had ſet it forth; and the court held, that as the 
detendant was bcund to ſet it forth, fo he was bound to 
ſupply this omiſſion, and make his plea complete; and 

r tkis, judgment was given for the plaritiff. 2 Ct. 
498, 499. Mi. 3 Ann, B. R. cocke v. Kemmingtsn. 

ebt upon recognizance acknowledged in Chancery, 
or in any other court, defendant cannot demand oyer of 
the condition; for the recognizance is not in court as an 
obligation is when debt is brought upon it. But it debt 
be brought upon a recognizance acknowledged in this 
} DO e, 
court, then the defendant may demard cyer of the re- 
cognizance. Poph. 202. Mich. 2 Car. B. R. Chamber's 


1 


| 


e. 

Defendant may plead without oyer if he pleaſes; for 
he may take upon himſelf to remember it without hear- 
ing it. IL. P. R. tit. Oyer, and cites 18 April 1654. B. S. 

In debt upon an obligation for neceſſaries, no Cyer be- 
ing demanded, it is intended a ſingle bill. Kc5. 182. pl. 
91. Mich. 14. Car. 2. B. R Ruſſel v. Lee. | 

In covenant the defendant demanded no oyer, but 
pleaded quad inarticulis illis ulterius cantinetur, Sc. The 
court held this to be ill, and his ſhewing the counterpart 
is not ſufficient, but the whele indenture ought to be in 
court; and the plaintiff had judgment ni. Keb. 513. 
pl. 88. Paſch. 15 Car. 2. B. R. Puſland v. Cooper. 
| Debt on bond conditioned to pertorm covenants ; if 
the defendant pleads performance without demanding 
oyer, it is a good cauſe of demurrer. Vent. 37. Trin. 
21 Car. 2. B. R. Tapſcot v. MWoolulridge. 

One cannot take advantage of an original; tho” never 
ſo vicious in recital, without craving oyer of it; p:r 
Holt. 12 Med. 35. Paſch. 5 W.& M. Anon". 

Caſe on ſeveral promiſes on original; defendant, with- 
out craving over of the writ, pleaded a variance between 
the writ and the count, ſhewing particularly wherein; 
whereupon plaintiff demurred ; tor though the writ be in 
court, yet is on a diſtinct roll from the count; and no 
advantage can be taken of it, without craving oyer ; 
 quedcur. conceſſit, and a reſpond. cuſter awarded. 12 Mod. 
189. Paſch. 10 M. 3. Brag v. Digoy. 

In covenant by an apprentice for not teaching him 
four ſeveral trades in an indenture of apprenticeſhip mca- 
toned. Defendant, inſtead of craving oyer of tlie plain- 
tiff's indenture ſets forth an indenture of his own, and 
pleads a performance of the covenants therein. Upon 
demurrer, the plaintiff had judgment ; for the defendant 
cannot ſhew any other indenture, but crave oycr of the 
indenture declared on. 6 Mad. 154, 155. Pajch. 3 Ann. 
3. R. Faxin v. Moſely. 

Declarations, pleas, replications, and other pleadings; 


and 
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and alſo oyer of writs, bonds and other deeds, ſhall be 
demanded by a note in writing. Rules and orders in C. B. 
Mich 1 Geo. 2. 1727. 

OYER ND TERMINER, (Audiends & terminando, 
in true French, rr & terminer) Is a commiſſion eſpeci- 
ally granted to ſome eminent perſons, for the hearing and 
determining one or more cauſes : This formerly was uſed 
only upon ſome ſudden outrage or inſurrection in any place, 
Crom. Tur. fol. 131, 133. Weſtm. 2. cap. 29. 13 E. 1. 
by which you may ſee who might grant this commiſſion, | 
and for the form thereof, and to whum it may be gran- 
ted, F. N. B. fel. 100, and Broke bec tit”, A commil- 
ſion of ver and terminer is the firſt and largeſt of the five 
cemmiſtions, by which our judges of aſſiae do fit in their 
ſeveral circuits. In our ſtatutes it is often printed oper | 
and determiner. See 4 Inſt. fol. 162. See JUSTICES| 
OF OYER AND TERMINER. | | 

OYER DE RECORD, C Audire recordum) Is a peti- 
tion made in court, that the judges for better proot-ſake, 
will be pleaſed to bear, or look upon any record. Cowel. 

OYES, (corrupted from the French ozez, i. e. audite, 
hear ye,) Is knuwn to be uſed by our cryers, as well in 
courts as elſewhere, when they make proclamation ot any 
thing. Cowel. edit. 1727. 

OYSTERS, Regulation of the oyſter fiſhery in the 
| Medway, 2 Geo. 2. c. 19. Foreign oyſters rated to the 
ſubſidy at 7d. per buthel, 10 Geo. 2. c. 30. 


P. 


PR Paagium, The fame with PASSAGIUM. | 

| Mat. Par. 567. | 
PACABILIS, Payable, paſſable. Corel. edit. 1727. 
PACARE, To pay, as felnetum pacare, to pay toll. 

Mon. Angl. tom. 1. p. 384. Hence 

PACATIO, Payment. Mat. Par. ſub an. 1248. | 

PACEATUR. Leg. Inz, cap. 45. Et recipiet Agen- | 
Frida corium ejus, & carnem, &paccatur de cetero, i. e. 

t him be free or diſcharged for the time to come. 

PACIFICATION, / Pacificatts, mentioned in ſtat. 17 
Car. 1. c. 17.) A peace-making, quieting or appeaſing; re- 
lating to the wars betwixt England and Scotland, in 1638. 

PACK OF WOOL, Is a horſe-load, which conſiſts of 
ſeventeen ſtone and two pounds. Fleta, I. 2. cap. 12. 
See SARPLAR. 

PACKERS, Are thoſe that barrel or pack up herrings, 
and they are ſworn to do it accordingly to the ſtatute made 
15 Car. 2. cap. 14. ; 

PACKETS. Packet veſſels exporting or importing 

s, what ta forfeit, 13 & 14 Car. 2. c. 11. /. 22. 

PACKING WHITI:S, A kind of cloth fo called, 
mentioned 1 R. 3. cap. 8. 

PAGUS, In old records ſignifies a county. 
edit. 1727. 

PAC ARE. To pay. Stat. IF. 2. cap. 46. 

PAGES OF HONOUR. Their penſions not taxable, 

. Geo. 2. c. 3. ſecl. 97. 


| 


| 


: 


PAINE FORT ET DURE, { Para fortis & dura) Sig- | 17 


nifies an eſpecial puniſhment tor thoſe that being arraign- 
ed of felony, refuſe to put themſelves upon the ordinary 
trial of God and the country, and thereby are mute by the 
interpretation of the law. Britton mentions it in his 
fourth chapter, fel. 11. And Staunford, in his Pleas of 
the Crown, founding it upon the ſtatute of Weſim. 1. 
cap. 12. deſcribes it thus: He ſhall be ſent back to the 

ifon whence he came, and laid in ſome low dark houſe, 
where he ſhall lie naked on the earth, without any lit- 
ter, ruſhes or other clothing, and without any raiment 
about him, but only ſomething tv cover his privy mem- 
bers: And ke ſhall lie upon his back, with his head co- 
vered and his feet, and one arm ſhall be drawn to one 
quarter of the houſe with a cord, and the other arm to 
another quarter; and in the ſame manner let it be done 
with his legs; and let there be laid upon his body iron 
and ſtone as much as he can bear, or more; and the next 
day following he ſhall have three morſels of barley-bread 
without drink, and the ſecond day he ſhall have drink 
three times, as much at each time as he can drink of the 


33 Hen. B. c. 12. 


** 


Cowel, | 


©. 4A KL 
without any bread: And this ſhall be his diet till he die.“ 
This kind of puniſhment, called by the law, pain fort 3 
—_ is that which we vulgarly call preſſing to death. Sce 
MUTE. 

PAINTERS AND PAINTING, Plaifterers not to exer- 
ciſe the trade of a painter in London, without ſerving an ap- 
prenticeſhip, 1 Fac. 1. c. 20. ſet. 4. What wages pain 
ters way ry or apprentices ſhall take by the day, 1 Fac. 
t. c. 20. ſecl. 6. 

Pals, A county or region; Trial er Pais, which 

pelman in his Gleffary ſaith, Non intelligendum eft de gu- 
vis populo, ſed de campagenſibus, bec eft eorum qui ex cadem 


ſunt comitatu, quem majores neſtri pagum dixere & incolas 3 
inde pais, g in i vel y converſo. 


PAISLEY, A duty of exciſe granted to the town, 26 


Geo. 2. c. 96. 

PAISSO, Paſnage, or liberty for to run in foreſts 
or woods to feed on maſts. Man. 421 tom. 1. . 682. 
See PESSUNE. | _ 

PALACES. The ſteward, treaſurer and 
may inquire by a jury of the King's ſervants, if any of 
ſervants conſpire the death of the King, or of any coun- 
ſellor, &c. 3 Hen. 7. cap. 14. 

The yeomen of the crown and grooms of the chamber 
ſhall attend their offices. 4 Hen. c. 7. 
The limits of the palace of Weſtminſter, 28 H. 8. 


c. 12. 
great maſter of the King's houſe to have the ſame 


The 


authority as the lord ſteward, 32 H. g. c. 39. Repealed, 


1 M. fl. 3. c. 4. 

Penalty of ſtriking in the King's court, 3 H. 8. c. 12. 

Inquiries of treaſons, 3 Se. within the verge, 
47. 1. Inquiſition by coroner of 

the houſhold, as of * 

Entering into the King's houſe with intent to ſteal, 

made felony, 33 H. 8. c. 12. / 27. 

— PALAGIUM,, Is a duty to the lords for exporting and 

importing veſſels of wine in any of their ports. Coweh, 


edit. 1727. 


PALATINE. See COUNTY PALATINE; and 


read Caſſan. de Conſuetud, Burg. pag. 14. 


PALATINES, How 
I. . 2. E. 2 
ALES. 


entitled to naturalization, 1 Geo, 


9. . 
— r 

| „ ( Palfredus, palafredus, palefredus, pal 
dus, ) Is one of the better fort of horſes uſed by 8 


or others for ſtate: And ſometimes of old taken for a horſe 


fit for a woman to ride. Camden ſays, that Miliam Fan- 
conberge held the manor of Cukeny, in the county of Net- 
tingbam in ſergeanty, by the ſervice of ſhoeing the King's 
paifrey, when the King ſhould come to Mansfield. See 
Co. on Lit. fol. 149. 

Cotuel, edit. 1727. 


PALICEA, A 

PALING „(mentioned in ſtat. 22 Ed. 4.c. 23. and 
11 H. 7.c 23.) Seems to be a merchant denizen, one 
born within the Engliſh pale. But Dr. Skinner judgesit to 


ſignify a fiſhmonger, or merchant of fiſh. Cowell, edit. 


1727. | 
PALLA A canopy ; alſo often uſed for an altar-cloth. 
' Canvel, edit. 1727. 
' PALLIOCOOPERIRE. It was a cuſtom for that 
where children were born out of wedlock, and their pa- 
rents afterwards intermarried, that thoſe children, toge- 
ther with their father and mother, ſtood under a cloth ex- 
tended whilſt the marriage was ſolemnized, which was in 
the nature of adoption, and ſignified a legitimation. This 
is mentioned in an epiſtle of Robert Gr:/thead, the fa- 
mous biſhop of Lincoln, who tells us, that it was an old 
report, that by ſuch cuſtom the children were taken to 
be legitimate; and that In fgnum legitimationis nati ante 
matrimonium conſueverunt poni ſub pallio ſuper parentes eo- 
rum extents in matrimonii ſclemnizatione : Which epiſtle is 
mentioned by Mr. Selden, in his notes upon Fleta, who 
likewiſe tells us, that in the reign of R. 2. the children 
of Jchn of Gaunt, Duke of Lancaſter, which he had be- 
fore his marriage by Catberine Swindferd, tho? they were 
made legitimate by act of parliament, yet they were co- 
vered by the pall at the very time of the marriage of 


ok 


water next unto the priſon, except it be running water, 


| 


their parents. Camel, edit. 1727. 
| PALLICII, 


P AN 
PALLIUM, Is in many places taken for the filk with 


which were made: Tis a word often mention- 
ed in our old hiftorians, but little underſtood at this 


time. Durandus, in his Rationale, tells us, that it is | 


made of white wool, viz. the nuns of St. Agnes every 
„ on the f of their ſaint, offer two white 

on the altar of their church, whilſt they ſung Ag- 

aus Dei in a folemn maſs ; which lambs are afterwards 

taken by two of the canons of the Lateran church, and 

by them given tv the pope's ſub-deacons, who put them 

to paſture till ſhearing time, then they are ſhorn, and 

the pall is made with their wool mixed with other white 

wool. Tis a garment of three fingers breadth, cut 

round, that it may cover the ſhoulders : It hath two ſtrings 

on each ſide, before and behind; that on the right fide is 

fingle, but that on the left is double. It hath likewiſe 

four purple croſſes on the right and left, before and be- 

hind; and tis faſtened with three pins made of gold, 

whoſe heads are ſapphire. The pall then made is carried 

to the Lateran church, and there placed on the high 

by the deaccas of that church on the bodies of St. 

$t Paul: And after the uſual watching, tis 

carried away in the night, and delivered to the ſub-dea- 

cons, — dt, Ay on And becauſe it was taken 
from the body of St. Peter, it ſignifies the plenitude of 
eccleſiaſtical power, and therefore it was the prerogative 
of popes, who pretend to be the immediate ſucceſſors of 
that ſaint, to inveſt other prelates with it, which at firſt 
was done no where but at Rome; but afterwards, by pro- 


curation, in other places in this form, viz. Inſtanter, in- Ann 


— 


titum. Cowel, edit. 1727. 
PALLS, {Pallia, mentioned in ſtat. 25 H 8. 20.) 


Are veſtures made of lamb's wool, in breadth not exceed- | 


ing three fingers; and having two labels hanging down 
| before and behind, which the pope gives or ſends to arch- 
biſhops and metropolitans, who wear them about their 


necks at the altar, above their ornaments. The pall 
was firſt given to the biſhop of Oſtia, by pope Marcus the | papers of the court of King's Bench, in all copies of pleas 


Second, anno 336. And the preface to an ancient ſynod 
here i 


in England, wherein Odo, archbiſhop of Canterbury 


preſided, begins thus, 


tatus, c. Selden's Hiſtory of Tithes, pag. 17. 


Blamyr in the Prerog. Office 

Hiſt. Vindicati-n, 41. 
ALMES TRV, (Mentioned in ſtat. 1 F. M. cap. 4.) 

A kind of divination, practiſed by looking upon the lines 


and marks of the fingers and hands. This was praQtiſed 
by the Zgyptians, mentioned in the ſaid ſtatute, and there 


miſprinted Palmyſtry. 
 PAMPHLETS. See STAMPS. 

PANDECTS, Are the books of the Civil law, compiled 
by Fuſtinian. They are mentioned in Bede, and ſeveral 


inſlantiſſime in conſeſlario a ſummo pontifice expe- | 


Ego Odo bumilis & extremus. 
divina largiente clementia, almi Jae S pallii Bonore di- 


FT A F 
| bread, made for ordinary gueſts, and diſtingniſhed from 
their bonſbold loaf, or punis conventualis, which was pure 
manchet, or white-bread. Cowel, edit. 1727. 

PANIS MILITARIS, Hard biſcuit, brown george, 
camp-bread, coarſe and black. Cowel, edit. 1727. The 
prior and convent of Ely grant to John Grove, cor ody 
or allowance, —ad ſuum victum qualibet lie unum punem 
menachalem, i. e. a white loaf; and to his ſervant unum 
panem nigrum militarem, i. e. a little brown loaf or biſcuit 
Cartular, Elyen. MS. f. 47. 

PANIS FORTIS ET DURUS. When a felon upon 
his trial ſtands mute, and obſtinateiy retuſes to plead, one 
of the penalties impoſed for contempt of the court, is to be 
condemned ad panem fortem & durum, i. e. To have only 
hard, dry barley-bread and puddle-water, Cc. Cel, 
. edit. 1727. See MUTE, PAINE FORT ET DURE. 

PANNAGE, or PAWNAGE, (Pannagium, ) Is that 
food that the ſwine feed on in the woods, as mait of beech, 

acorns, c. which ſome have called Pawnes. It is allo the 
money taken by the agi/tors, for the food of hogs, with 
the maſt of the King's foreſt, or the money due to the 
owner of the ſame for it. Cotuel, edit. 1727. 
{| PANNUS, A garment made with ſkins. C:we!, edit. 

1727. 
PANTILES, To what duties liable, 4 Will. & M. c. 
5. ſeft. 2. See BRICKS. | 
PAPER, Duties u ſte 

APER, Duties upon paper, paſte-board, Ac. 2 IF. © 
. 2. c. 4. ſect. 42. 10 Ann. c. 19. fed. 32. 12 

« ſt. 2. c. 9. | 

Penalty on removing painted paper before ſurveyed, 
Ges. 1. c. 36. . r7. | 
Rags may be imported free, 11 Gee. f. c. 7. /. 10. 
The drawback on exportation of foreign paper taken 
away, 10 Ges. 2. c. 27. f. 4. See BOOKS, CUSTOMS. 


cial pleadings, made up by the clerk of the papers, who 
is an officer for that purpoſe. And the clerks of the 


and paper-books by them made up, ſhall ſubſcribe to ſuch 
paper-books, the names of the counſe] who have ſigned 
ſuch pleas, as well on behalf of the plaintiff as of the 
defendant ; and in all paper-books delivered to the judges 


See | of the court, the names of the counſellors, who did fign - 
more of this in Spelman's Gloſſary, verbo Pallium. See 


Creſſey's Church Hiſtory, fol. 972. And the book called 


thoſe pleas, are to be ſubſcribed to the books, by the 
clerks or attornies who deliver the ſame. Paſch. 18 Car. 2. 


3 and Sir Roger Twiſden's | 2 Lill. Ar. 268. 


: 


PAPER-OFFICE. All aQts of the council-board, occa- 


reign miniſters, letters of intelligence, and many other 
publick papers communicated to the King's council, or 
the two ſecretaries of ſtate, are afterwards tranſmitted to 
the paper-office, wherein they are all diſpoſed in the place 
of good ſecurity and convenience within the King's Roval 
palace at Whitehall. See Mr. Nicholſon's Engl. Hiſt. Libr. 


part. 111. pag. 9. Alſo an office fo calle | = 
other hiſtorians of this nation: Tres pandeclas nove tran- | the King's Bench. | called, belonging 


Pationis de Roma attulerit. Bed. cap. 1 


3 | 
PANDOXATRIX, An ale-wife that both brews and 


ſells ale or beer. Cowel, edit. 1727. 

PANEL, Panella, vel Panellum; ſo written both by 
Farteſcue in his book de Laudibus Legum Ang. cap. 25. 
and Co. on Lit. page 158. who ſays it denotes a little part. 

But the learned Spelman, in his Gloſſary ſays, Hee eff 
minus congrue : It properly ſignifying /chedula, vel pagina, 
or rather pagella, a ſchedule or page. Hence comes the 
law-term impanellare, to impanel; and to impanel a jury, 
that is, to write in a ſchedule or roll the names of ſuch 


Orig. fel. 336. So we ſay, 4 panel of parchment, and 


pery, and by which papiſts are ſubjected, to divers penal- 
ties, forfeitures, diſabilities and inconveniencies, may be 
conſidered in general, as relating to popiſh recuſants, ſuch 
who refuſe to make the declaration againſt popery, and 
ſuch who promote, encourage or profeſs the popith reli- 
gion; and theſe laws, tho” made for the advancement of 
religion and the publick good, yet being conſidered 2s 
penal laws have, like all other penal laws, been conſtrued 
ſtrictly. 3 Bac. Ar. 779. 


jurors as the ſheriff returns, to paſs upon any trial. 1 I, Of the offence of not making 4 declaration againſt 
Paper. 


the counterpart of an indenture. See ASSIZE, JURY. 
PANIS ARMIGERORUM. The bread diſtri 
to ſervants. Moan. 1. pap. 


420. 
PANIS BISUS, Coarſe bread. Id. ib. 


PANETIA, A pantry or place to ſet up cold victuals. 
Camel, edit. 1727. 


PANIS, called Blackwhytlof, Bread of a middle ſort 
between white and brown, ſuch as in Kent is called 


— 


2. Of the offence of profeſſing or prometing the popiſh re- 

ligion, vin. in ſaying or hearing maſs, giving or receiving 
popiſb education, buying or ſelling popiſh books, keeping 
ſcbool, wi ng @ co maintenance from a pro- 


teftant child, and preſenting to a church. 
3- Of the diſabilities of papiſts ts purchaſe. 
| 


Ravel-bread. 2 houſes it was their cone, 


r, Of 


— OT ev 


PAPER-BOOKS, Are the iſſues in law, c. upon ſpe- 


fional proclamations, diſpatches and inſtructions tor o- 


PAPISTS. The laws for reſtraining the growth of pe- 


APE OT, ey". 


FA Þ 


1. Of the offcnce F net maling a dedlurati;n aguinſl pa- 
fen. 
By the 30 Car 2. Pat. 2 cap. 1. it is enaRcd, © "That 


no peer ſhall vote or make his prox” in the houie of 

rs, or fit there during any debate ; and that no mem- 
ber ot the he uſe of commons ſhall vote or fir there during 
any debate atter the fpeaker is chofen ; until ſuch peer or 
member ſhall take the vath of allegiance and ſupremacy, 
ahd make a declaration of his buitct that there is 40 
tranſubſtantiation in the ſactament of the Lord's Supper, 


and that the invocation or adoration ot the Virgin Maury, | 


r any other ſaint, and tlic ſacritice ut the mals, as they 
are now uſed in the chHurch of Rome, are ſuperttinous and 
idulatrous, Cc. on pain that every tuch ofttender thall be 
ad, udged a popifh recutant convict, and diſabled to hold 
or exccute any office, c. or from thenceturth to ſit or 
vote in either houſe of parliament, to fue in law or 

uity, or to be guardian, exccutur, ur adminiſtrator, or 
capable of any lexacy or deed ot gitt, and ſhall torteit for 


every offence 5001. 


By the 30 Cur. 2 flat. 2. ſect. 9, 12, 13. it is en · 
ated, © That every perſon that ſhall be a ſu or n ſervant 
to the King ſhall take the ſaid oaths, and ſubſcribe the 
faid declaration in Chancery, the next term after he ſhall 
de ſo {worn a ſervant, &c. and that if any ſuch perfon 
neglecting ſo to do, ſhall adviſedly come into or remain 


in the preſence of the King or Queer, or ſhall come into 


the court or houſe where they are, or any of them reſide, 
he ſhall ſuffer all the penalties expreſſed in the foregoing 
ſection ; unleſs ſuch perſon coming into the King's pre- 
ſence, Ec. ſhall firſt have licenſe fo to do, by warrant 
under the hands and ſeals of fix privy counſellors, by 
order of the privy council, upon ſome urgent occaſion 
therein to be expreſſed; which licenſe ſhall not exceed 
ten days, and ſhall be firſt filed, c. in the Petty-bag- 
office, for any hody to view without fee, Sc. and no 
rſon to be licenſed for above thirty days in one year.” 
By the 1 V. M. cap. 9. it is eniQted, © That every 
juſtice of peace in Londen and Weſtminſter, and within ten 


miles thereof, ſhall cauſe to be arreſted and brought before 


him all reputed papiſts, (except furcigners, being mer- 
chants dd Ws to ſome ambaſſador or publick 
agent, and except all ſuch as uſcd ſome trade, myſtery, 
or ſome manual occupation at the time of the ſaid act, in 
London, Qc. and alſo except all ſuch perſons as had their 
dwelling in London, &c. within fix months before the 
13th of February 1688. and no dwelling elſewhere, and 


certified their names to the ſeſſions before the firſt of Au- 


guſt 1689.) and that every ſuch juſtice ſhall tender the 
faid declaration to every ſuch perſon; and that every ſuch 
perſon reſuſing the fame, and afterwards remaining in 
Londen, Sc. or within ten miles thereot, or being certi- 


fied to the King's Bench or quarter-ſeſſions at the next | 


term or ſeſſions, as having refuſed to make the ſaid decla- 
ration, and negle ding to make the ſame in ſuch court, 
ſhall ſuffer as a popith recuſant convid, Tc.” 

By the 1 W. & M. cap. 15. it is enacted, © That any 
two juſtices of peace may and ought to tender the ſaid 
declaration to any perſon whom they ſhall know or ſulpect, 
or have information of as being a papiſt, or ſuſpected to 
be fuch; and that no ſuch perſon ſo required, and not 
making and ſubſcribing the ſaid declaration, or not ap- 
pearing before the ſaid juſtices, upon notice to him given 
or left at his uſual abode, by one authoriſed by warrant 
under the hands and ſeals of the ſaid juſtices, ſhall keep 
any arms or ammunition or horſe above the value of 5/. 
in his ewn poſſeſſion, or in the poſſeſſion of any other 
perſon to his uſe, (other than ſuch neceſſary weapons as 
ſrall be allowed him by the quarter · ſeſſions lor the defence 
of his houſe or perſon,) and that any two juſtices of peace, 
by warrant under their hands and ſeals, may authoriſe 
any perſons in the day-time, with the aſſiſtance of the 
conſtable or his deputy or tithingman, to ſearch tor all 
ſuch arms, Sc. and horſes, and ſeize them to the King's 
uſe, and that the ſaid juſtices ſhall deliver the faid arms 
and ammunition at the next quarter-ſeſſions at ſaid court; 
and that whoever ſhall conceal, &c. or ſhall be aiding te 
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tte concealing any ſuch arms or horſes, ſall be cam- 
mitted to the common gacl by warrant under the hands 
and ſeals of any two juſtices of peace, and allo forteit 
treble the value; and that thoſe who diſcover anv ſuch 


arms or ammunition, ſo as the fame may be ſeized, ſhall 


have the full value therevt, to be awarded to them by the 
ſeſſions, Sc. and that ſuch refuſers of the ſaid declara 
tion, Sc. ſhall be dilcharged whenever they make the 


lame.” 


2. Of the offence of profeſſing ar promoting the popiſb reli- 
gn, vir. in ſaying or bearing maſs, giving or receiving 
pr pijh education, buying or ſelling papiſb books, keeping 
Jhi.!, withbolding @ competent maintenance ſrom a pre- 

. tejlant child, and preſenting to a church. 


By the 23 Eliz. cap. r. ſet. 4. it is enacted, . That 
every perſon who ſhall ſay maſs, being thereof lawfully 
convicted, ſhall forfeit two hundred marks, and be com- 
mitted to priſon in the next gaol, there to remain 
the ſpace of one year, and from thenceforth till he have 
paid the fum of two hundred marks; and that every 
perſon who ſhall willingly hear maſs ſhall forfeit the ſum 
of one hundred marks, and fuffer a year's impriſonment.” 
2 Sberv. 216. | 

Alto it is enacted by the rr & 12 W. 3. That 
every perſon who ſhall apprehend any popiſh biiip, prief 
or jeſuit, and proſecute him to conviction for ſaying maſs, 
or exerciſing any other part of the function of a ] or 
biſhop or prieſt, ſhall receive 100. of the ſheriff; and 
that every ſuch popiſh biſhop, c. (except, being a fo- 
reigner, he be entered in the ſecretary's office, and offi- 
ciate only in the houſe of a foreign miniſter,) ſhall be 
adjudged to perpetual impriſonment.” 

By ſtat. 1 Jac. t. cap. 4. ſed. 6, 7. it is enacted, 
„That if any perſon or perſons under the King's obe- 
dience ſhall go or ſend, or cauſe to be fent any child, or 
any other perſon under their or any of their government, 
beyond the ſeas out pb King's obedience, to the in- 
tent to enter into, or reſide in, or ir to any college, 
Fc. of any popiſh order, s de in- 
ſtructed, perſuaded or ſtrengthened in the popith religion, 
or in any ſort to profeſs the ſame, ſuch perſon ſo 
ſending ſuch child, Oc. ſhall forfeit 1 and every ſuch 
perſon ſo paſſing or being ſent, c. ſhall in reſpect of him 
or herſelf only, and not in reſpe& of any of his heirs or 
poſterity, be diſabled to inherit, purchaſe, take, have or 
enjoy any profits, hereditaments, chattels, debts, legacies 
or ſums of money, Cc. whatſoever; and that all eſtates, 
terms and other intereſts whatſnever to be made, ſuffered 
or done to the uſe or behoof of any ſuch perſon, or upon 
any truſt or confidence mediately or immediately to or 
for the benefit or relief of any ſuch perſon, ſhall be 
utterly _ Ps wa 4 

It is farther enacted by 3 Fac. 1. « . ſed. 1 
« That if the children of any ſubject MELEE 
(the ſaid children not being ſoldiers, mariners, merchants 
or their apprentices or factors,) ſhall be ſent or go be- 
yond ſea to prevent their good education in England, or 
tor any other cauſe, without the licenſe of the King, or 
ſix of his privy council, (whereof the principal fecretary 
to be one,) under their hands and feals; that then every 
Eh child ſhall take no benefit by any gift, conveyance, 
cent, deviſe, or otherwiſe, of or to any hereditament 
or chattel, till ſuch child being of the age of eighteen 
years, or above, take the oath of obedience before ſome 
juſtice of peace of the county, liberty, limit, where the 
parent of ſuch child did or ſhall inhabit; and that in the 
mean time the next of kin to ſuch child, who ſhall be 
no popiſh recuſant, ſhall have the ſaid hereditament, £&9c. 
ſo given, Cc. until ſuch child thall conform, &c. and 
take the ſaid oath, and receive the ſacrament; and after 
ſuch conformity, Sc. he who hath received the profits 
of the ſaid hereditaments, ſhall account for the ſame, and 
in reaſonable time make payment thereof, and reſtore the 
value of the ſaid goods, Sc. and that whoever ſhall ſend 
ſuch child over feas, ſhall terfeit 1007. which by rx 12 
. 3. cap. 4. ſel. 6. ſhall be to the ſole uſe and benefit ob 


ä 


— — 


| 


the perion who ſhall diſcover the offence.” 1 Kb. 263. 
6 F Alio 


BY, 
Alco it is enaQted by 3 Car. 1. ca. 2. "That if avy | 
perſon under the obedience of the King ſhall go, or thatl 
convey or ſend, or cauſe to be ſent or cenvey, any 
perſon out of the King's dominions into any parts be- 
yond the ſeas. out ef the King's obedience, io the in- 
tent to enter into, or be reſident, or trained up in any 
priory, abbey, nunnery, popiſli univerſity, college or 
ſchool, or houſe of jeſuits, prieſts, or in a private popiſh 


family, and ſhall be there by any popiſh perton inſtruc- 


ted, perſuaded or ſtrengthened in the popiſh religion, in 
any fort to profeſs the ſame, or ſhall convey or fend, or 
cauſe to be conveyed or ſent, any thing towards the 
maintenance of any perſon fo going or ſent, and trained 
and inſtructed as is atoreſaid, or under the colour of any 
charity, towards the relief of any priory, c. or religious 
houſe whatſoever; every perſon ſo ſending, Ce. any ſuch 
perſon or thing, and every perſon paſſing or ſent, being 
thereof convicted, fc. ſhall be diſabled to proſecute any 
ſuitin law or equity, or to be executor or adminiſtrator to 
any perſon, or capable of any legacy or deed of gitt, or 
to bear any office within the realm; and ſhall forfeit all 
his goods and chattels, and ſhall forfeit all his heredita- 
ments, offices and eſtates of freehold, curing his life.“ 
In the conſtruction of the 3 


den of the King by knight ſervice in chief, die the 
King's ward, and it is found that A. and B. are his 
ſiters and heirs, both of full age, and that A. in the 
life-time of her brother departed this realm contrary tc 
this flatute, and is a nun profeſſed; the King may re- 
tain 4.”s moiety in his own hands till ſhe, according to 


the 1 Elia. take the oath of ſupremacy required on ſu- | 


ing out livery; for the words of the ſtatute 3 Fac. 1. 
are, ſhall take no benefit by deſcent, Sc. not that the 
party ſhould not take by deſcent; and thereſore the eſtate 
does not veſt abſolutely in B. the fiſter and next heir, 
but her right is to the rents and profits during the non- 
conformity of her ſiſter, for which in cafe of common 
lands ſhe might enter; but in this caſe the King is in- 
tereſted, and is not obliged to give livery to the heir, till 
ſuch time as the oath of ſupremacy be taken. Hab. 73, 
74. Ley 59. Thredwey's cale. | 

So if ſuch an heir being beyond ſea, ſhould bargain and 
fell his lands to a ſtranger, the bargain in ſuch caſe will 

vent the next of kin, and the bargainee may take the 

out of the hands of the next of kin, in caſe he had 
entered; for the eſtate never veſted abſolutely in ſuch 
next of kin, but in ſuch caſe the King may refuſe to 
ive livery ſued out on ſuch bargain in the name of the 
eir, except the heir himſelf appears and takes the oath of 
ſupremacy in his proper perſon. Hb. 74. per Hobart. 

C. Lord Gerrard in the year 1660, ſetiled the eſtate 
in queſtion to the uſe of himſelf and the heirs male of 
his body, remainder to the heirs male of the body of 
. Thomas firſt Lord Gerrard, remainder to his own right 
heirs; Charles Lord Gerrard, upon the death of Digby 
Lord Gerrard (only ſon of the ſaid C.) without iſſue 
male, entered, claiming the eſtate as heir male of the 
body of Thomas firſt Lord Gerrard, by virtue of the ſaid 
limitation in the ſettlement; and by virtue of this title 
enjoyed that eſtate above twenty-two years, and during 
the time of his enjoyment ſuffered ſeveral recoveries, and 
ſettled the eſtate upon his marriage in 1689, and died 
without iſſue in the year 1707, leaving Philip his only 

brother then ſurviving, who was heir male of the body 


of Thomas firſt Lord Gerrard; upon the death of Lord| 


Charles, the Dutcheſs of Hamilton claimed the eſtate as 
right heir of C. Lord Gerrard, notwithſtanding the 
eſtate-tail limited to the heirs male of the body of I ho- 
mas Lord Gerrard ſubſiſting in Philip, alledging, that 
Lord Charles and his brother Philip, being ſent abroad 
and educated in a popiſh ſeminary, were ſo utterly inca- 
pable of taking any eſtate, that ſhe had the right of en- 
try in her. It was inſiſted for her that the 1 Fac. 1. 
cap. 4. ſect. 6. had ſo far diſabled Lord Charles to take 
the eſtate by deſcent, that the recovery ſuffered by him 
was void, and that the fame diſability being ſtill upon | 
Philip, that there being no perſon in being who could 


Fac. 1. it hath been hol- | 
den, that if E. T. being the King's ward of lands hol- | 


ded to all perions making ptofe ſſion of the popim relig. 


FF 


cttned to take at prefent, as if the eſtate were aCtuilly 
pent. Bur it was reſolved, that the words of the act 
being, that the offender (ball be fabled as in reſpect of 
hiuntelt only, a, not in _refpect of any of his heirs ar 
polterity to inher:t, provchkate, Ec, this qualihes and re- 
rains the diſability ; fo that the aft does nut cxtentd he- 
vond the perion olending, nor beyond the time of his 
non-conformit: ; fo that the act huh preterved in the 
offender an ability to inherit, Wo. for the benefit of puſte- 
rity ; amd this act having made no application of the pro- 
fits during the diſability, and this being a penalty inflictvd 
for a public offence, the King is entitled to the penal. 
ty; and to create in the offender a total difalilicy 


would be very inconvenient, for in the caſe of an inhe- 


ritance, it would be difficult to know when or in whit 
manner the heir ſhould take; it could not be in the luie- 
time of the anceſtor, for no man can be heir of a per- 
ſon living; and if there be a fon under no diſability who 
cannot take, it would be merely by conſtruction to carry 
the eſtate over his head for the benefit of a remaindet- 
man, who was not intended to take as long as there was 
any iſſue of a prior tenant in tul; and an heir can entitle 
himſelf only through his ancettors, and fuch as are inhe- 
ritable; that this is not like the caſe of a monk, for in 
times of popery he was civilly dea!; the 3 Fac. 1. gives 
the pernancy of the profits, in caſes of diſabili: ies. to the 
next of kin, that is not a popith recuſant; and K. Ow. 
was the next proteſtant of kin; the 3 Car. 1. does not 
| repeal the 1 Zac. 1. but was mate to explain, amend and 
entorce it; the 1 Fac. f. was ſilent how the penalties of 
the act was to arile; the 3 Cur. 1. has provided, that 
it ſhall be upon conviction, and cxpreſly makes a tortci- 
ture for life, and a rcititution in caſe of contormur, 
in which the former act was ſilent; fo that if the former 
act were to be put in execution, under the explanation of 
3 Car. 1. there being no conviction in the cafe, the 
Dutcheſs could have no title, but the land on conviction 
would be for feited for life, which muſt be to the Ning. 
Hill. 12 Ann. in C. B. and attirmed in the houte of 
Lords; Thornby ver. Flectꝛusod, alias The Dutcheſs of 
Hamilton's eaſe. 
By the 3 Fac. r.c.5. ſe. 25. it is enacted, That 
no perſon ſhall bring from the ſeas, nor thall print, buy 
or fell any popiſh primmers, ladies pſalters, manuals, roſa- 
ries, popiſh catechiſms, miſſals, breviaries, portals, le- 
gends and lives of ſaints, containing ſuperſtitious matter, 
printed or written in any language whatſoever, nor any 
other ſuperſtitious books, printed or written in the Enzlith 
tongue, on pain of forteiting forty thillings for every 
book, c. and the book to be burnt.” 
By the 11 & 12 IF. 3. cap. 4. 4. 3. it is enacted, 
That if any papiſt, or perſon making proteiſion or the 
popiſh religion, thall be convict of keeping ſchoul, or 
taking upon themſelves the education or government, or 
boarding of youth, in anv place within the realm, or 
the dominions thereunto belonging, they hall be adiudg- 
ed to perpetual impriſoament.” | 

By the 11 & 12 Hl. 3. cap. 4. it is enacted, "Tat 
if any popith parent, in order to compel a proteſtant 
child to a change of religion, ſhall reiuſe to allow ſuch 
child a fufficient maintenance, ſuitable to the degree and 
ability of ſuch parent, and to the age and education of 
ſuch child, the Lord Chancellor upon complaint may 
make ſuch order therein as ſhall be agreeable to the in- 
tent of the ſaid act.“ | 

By the 3 Jac. 1. cap. 5. ſe7. 18, 19, 25, 21. Popiſh 
recuſants convict are diſabled to preſent to a church ; an. 
by the 1 0. MH. cap. 26. this diſability is extended to 
perſons refuſing to make the declaration againſt popetu, 
mentioned in 30 Car. 2. And by the ſaid ſtatute 1 /-. 


0 


M. cap. 26. ſed. 4 it is enacted, That if the 


truſtee, mortgagee or grantee of any avoidance, wie:cuf 
the truſt ſhall be for any popiſh reculant convict, ſnall pre- 
ſent without giving notice in writing of the avordigge 
to the univerſity, Sc. within three month; after tue 
avoidance, he forfeits 50ol. 

And by the 12 Jun cap. 14. This difability is e 
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take the eſtate-tail, the Dutcheſs as heir at law, muſt be 


to which purpoſe it is enacted, © That evils 


PIE ot 
beten 


P A P 


ſon m:king profeſſion of the popiſh religion, Tc. and | 


very mortgagee, truſtee: or perfon any ways intruſted by 
or for ſuci; papilt, Sc. with or without writing, ſhall 
de diſabicd to preſent to any benefice, ſchool or hoſpital, 
ber or to grant any avoidance of any benefice, prebend 
or eccle ſiaſtical living, and that in all ſuch caſes the uni- 
verſities ſhall preſent.” ; | 

Aifo bv force of the faid ſtatute, ** "The ordinary may 
tender the declaration againſt tranſubſtastiation to anv re- 
puted papiſt making a preſentation, and upon a refuſal to 
take the ſame, the preſentation ſhall be void; alfo the 
ardinaty may examine every preſentet upon oath, whe- 
ther the perſon who preſented him be the e patron, or 
onlv a truſtee; and the court, wherein « quare impedit 
fall be brought, may in like manner examine the parties, 
and a bill may be brought in any court of equity to 
diſcover tuch ſecret truſts, Ec. and the anſwer of ſuch 
perſons, upon any fuch examination or bill, ſhall be 
good evidence againſt ſuch patron, in reſpect of ſuch a 

ſentation, but not as to any other purpole.“ | 

In the conſtruction of the 3 


Fac. 1. the following 
points, which are ſaid to be likewiſe applicable to the t 77. 
M. and 12 Arn. have been holden. 1 Hawk. P. C. 32 

That where a preſentment is pro hac vice veſted in the | 
univerſity, by reaſon of the patron's beir.g a popiſh recu- 
fant at the time when the church became void, it ſhall | 
not be diveſted again by his conforming himſelf to the 
church. 10 Co. 57. b. 

That fuch a patron is only diſ.bled to preſent, and 
that he continues patron as to all other purpoles, and 
therefore that he ſhall confirm the leales of the incum- 
bent, c. Cawley 230. 

That ſuch a perſon, by being diſabled to grant an 
avoidance, is no way hindered from granting the advow- 
fon itſelf in fee, or for lite or years, bona fide, and for 
good conſideration. 1 Fen. 19, 20. 

That if an advowſon or avoidance belonging to ſuch 
a perſon come into the King's hands, by reaſon of an out- 
 lawry or conviction of recuſancy, c. the King, and 

not the univerſity, ſhall preſent. Hab. 126. Winch. 7, 

11. Mr 372. 1 Jen. 20. J 

On the ſtatute 12 Arn. it was reſolved by my Lord 
Chancellor Talbet, in the caſe of Mr. Brett, who was 
| preſented by the univerſity of Oxford to a living belong- 

ing to —— of — in Stafford ſbhire, that 
2 bill founded on this ſtatute cannot be for relief, but 


for a diſcovery. 
reciting the 3 Fac. 1. and 1 V. 


the 11 Geo. 2. 
M. and that whereas for the better diſcovery of all ſe- 
cret truſts and fraudulent conveyances made by papiſts, or 

making profeſſion ot the popiſh religion, of their 


| with intent to ſecure the benefit thereof to the heirs or 
family of ſuch papiſt, 


PAP 


or perſon profeſſing the popiſh religion, as aſore ſaid, with- 
in the true intent and meaning of the faid act; and that 


all ſuch grantees, or —.— claiming under ſuch grants, 
and their preſentees, ſhall be compelled to make ſuch dii- 
covery relating to ſuch grants and preſentations made 
thereupon, and by ſuch methods as in and by the ſaid 
act 12 Ann. are directed, in the caſe of truſtees of pa- 
piſts, or perſons profeſſing the popiſh religion; and that 
every deviſe to be made from and after the faid ſixth day 
of May by any papiſt, or perſon profeſſing the popiſh re- 
ligion, of any ſuch advowſon or right of preſentation, 
collation, nomination or donation, or ſuch avoidance, 


or perſon profeſſing the popiſh re- 
ligion, ſhall be null and void, and that all ſuch deviſees 
and their preſentees ſhall in like manner, and by ſuch me- 
thods, be compelled to diſcover whether, to the beſt 


of their knowledge and belief, fuch deviſes were not 
made with the ſaid intent.” | 
3. Of the diſabilities of papiſts to purchaſe. 


The ſtatutes relating to eſtates or to pa 
piſts, and the diſabilities they are LA by — 
_ Se. are the 11 & 12 W. 3. 3 Ge. 1. and it 
en. 2 

By the 11 & 12 V. 3. cap. 4 it is enacted, © That 
from and after the agth day of September, which ſhall 
be in the year of our Lord 1700, if any perſon educa- 


ted in the popiſh religion, or proſeſſing the ſame, ſhall 


not within fix months after he or ſhe ſhall attain the age 


of eighteen years, take the oaths of allegiance and ſupre- 


| macy, and alſo ſubſcribe the declaration ſet down and 
en 


| 


Ted in an act of parliament made 30 Car. 2. enti- 
tled, An act for the more effeQual preſerving the King's 
perſon and government, by diſabling papiſts from ſitting 
in either houſe of parliament, to be by him or her 
repeated or ſubſcribed in the courts of Chancery or 
King's Bench, or quarter-ſefſions of the county where 
ſuch ſhall reſide; every ſuch ſhall, in re- 
ſpect of him or herſelf only, and not tu or in teſpect of 
any of his or her heirs or ity, be diſabled 
incapable to inherit or take by deſcent, deviſe or limita- 
tion, in poſſeſſion, reverſion or remainder, any lands, te- 
nements or hereditaments within the kingdom of Eng- 
land, dominion of Wales, or town of Berwick upon Tweed, 
and that during the life of ſuch perſon, or until he or 
ſhe do take the faid oaths, and make, repeat and ſub- 
ſcribe the ſaid declaration in manner as aforeſaid, the 
next of his kindred, which ſhall be a proteſtant, 
have and enjoy the ſaid lands, tenements and heredita- 


zdvowſons and right of preſentation, nomination and do- 
nation to any benefice or eccleſiaſtical livings, ſeveral pro- 


ments, without being accountable for the profits by him 
or her rcceived during ſuch enjoyment thereof as afore- 


viſions were made by the a& 12 Arn. which have been | ſaid ; but in caſe of any wilful waſte committed on the 


fraudutently evaded by perſons obtaining from ſuch papiſts, 
without a full and valuabie conſideration, grants of ſuch 
advowſons, and right of preſentation, nomination and 
donation, upon confidence only that ſuch grantees will, 
at the 
eccleſiaſtical livings cierks nominated by ſuch papiſts, 


who have been preſented accordingly, contrary to the true 


intent and meaning of the ſaid acts, and to the great hurt 
of the proteſtant intereſt of this kingdom it is therefore 
enafted, * That 


ts any 
hoſpital or donative, and every grant of any avoidance 
thereof by any papiſt, or perſon making profeſſion of the 
popith religion, or any mortgagee, truſtee or perſon any 
ways intruſted directiy or indirectly, mediately or imme- 
diately, by or for any ſuch papiſt, or perſon making pro- 
feſhon of the popiſh religion, whether ſuch truſt be de- 
clared in writing or not, ſhall be null and void; unlefs 
fuch grant ſhall be made b:na file, and for u full and 
valuable conſideration, to and for 1 proteſtant purchaſer, | 
and merely and only for the benefit of a proteftant; 
and every ſuch grantee, or perſon claiming under any 


having or enjoying the fame, or 


of ſuch papiſts, preſent to ſuch benehice or 


grant to be maile from and after | 
the fixth day of May 1738, of any advow ſon or right 
of preſentation, collation, nomination or donation of or 
benefice, prebend, or eccleſiaſlical living, ſchool, 


ſaid lands, tenements or hereditaments by the perſon fo 
any other, by his or 
her licenſe or authority, the party diſabled, his or her 
' executors and adminiſtrators ſnall and may recover tre- 
ble damages for the ſame againſt the perſon committing 
ſuch waſte, his or her executors or adminiitrators, by ac- 
tion of debt in any of his Majeſty's courts of record at 
Weſtminſter; and that from and after the tenth day of 
April 1700, on making profeffion ot 
the popiſh 


every papiſt, or perſe 
am A, ſhall be diſabled, and is hereby made 
incapable to purchaſe, either in his or her own name, or 
in the name of any other perſon or perſons to his or ber 
uſe, or in truſt for him or her, any manors, lands, pro- 
fits out of lands, tenements, rents, terms or heredita- 
ments within the kingdom of England, dominion. of 
Wales, and town of Berwick upon Tweed; and that all 
and {ſingular eſtates, terms and any other intereſt or pro- 
fit whatſoever out of lands, from and after the ſaid zoth 
day of April, to be made, ſuffered or done, to or for the 
uſe or behoof of any ſuch perſon or perſons, or upon 
any truſt or confidence medisteſy or immediately, to or 
ſor the benefit or relief of any ſuch perſon or perſons, 
ſhall be utterly void and of nene effcQ, to all intents, 


tuch grant, ſhall be deemed to be a truſtee for a papiſt, 


conſtructions and purpoſes whatſoe ver.“ « 
| 4 
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nft papiſts and popiſh recuſants, touching 
Eh - of perſons profeſling the po- 
incurring the diſabilities and incapacities 
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perſon or perſons, being repu- 

owners, or in the poſſeſſion or receipt of the 

thereof heretofore made, or hereafter to 
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diſabiliti 


CRETE 
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2 
yep. 


1 


purpoſes whatſoever: It is hereby de- 
» That the ſaid recited part of the ſaid 

ſhall not be hereby altered or repealed, 
ſhall be and remain in full force as if this 


from and after the 29th of September 1717, no 
tenements, hereditaments, or any intereſt 


or perſon profeſſing the popiſh 
will, except ſuch deed within 
and ſuch will within ſix months 
the teſtator, be enrolled in one of the 
record at Weſimi - or elſewhere 


religion | 
ment ſubjected to ſeveral diſabilities and .incapacities, 
which may affect perſons conforming from the popiſh to 
the t religion, and whereas many perſons have 
already conformed to the proteſtant religion, and are 


jeſuits, ſeminary prieſts, recuſants, and other | 


» 4 Þ 


I willing to ſubmit to his Majeſty's government un «> sub 


and ample manner as any other of his Majeity's ſubjecl:, 
and others are likely fo to do; it is enacted, '[1-it al} and 
every perſon or perſons, being reputed owner or owner, 
er in poſſe ſſion or receipt of the rents and proti:s of any 
manors, meſſuages, lands, tenements or hercditunente, 
or any intereſt therein, who having been or repuicd to 
be a papiſt or papiſts, or educated in the popiili eigen, 
hath or have conformed to, or heteafter ſhall eo⁰ονν m 10 
and profeſs the proteſtant religion, and hath or have 
taken or ſhall take the oaths of allegiance, ſupt cin 
and abjuration, and alſo ſubicribed or thall iubfertbe te 
declaration ſet down and expreſſed in an act C. Huha- 
ment made the 30 Car. 2. entitled, An act tor i! umu 
effeQual preſerving the King's perſon and gaverament, 
by diſabling papiſts from fitting in either houic vi par- 
liament, to be by him, her or them, repeated and ſub- 
ſcribed in the courts of Chancery or King's Bench, or 
quarter · ſeſſions of the county where ſuch perſon or perions 
ſhall reſide, (all which ſhall be recorded in one of his 
Majeſty's courts of record at Weſtminſter, or ſuch quarter- 
ſeſhons as aforeſaid ;) and all and every perſon and perivn:, 
being proteſtants, claiming under ſuch perion or per ions 
conforming and performing the requitnes as aforeſud, tor 


- | their own benefit, or for the benefit of any other pro- 


teſtant or pruteſtants, and not for the benefit of any 


papiſt ot papiſts, ſhall hold, poſſeſs and enjoy all ſuch 


manors, meſſi „ lands, tenements and hereditamenis, 
free and diſcharged of and trom the diſabilities and inca- 
pacities inthe ſaid acts or any of them contained, incurred 


in | or ſuppoſed to be incurred by ſuch perſon or perſons to 


reputed owner or owners, or in poſſeſſion or receipt of 
the rents and profits as aforeſaid, or by any other perton 


ie | or perſons by, ſiom or thro” whom the title to ſuch ma- 
nors, meſſuages, lands, tenements or hereditaments, or 
| any intereſt therein, was or ſh1ll be derived or ſuppoſed 


to be derived for ſuch eſtate, right, title, or intereſt, as 
he, ſhe or they had or would have, if no ſuch ditability 
or incapacity had been incurred; unleſs the perſon or 
perſons entitled to take advantage of ſuch diſability, in- 
capacity or defect of title, hath or have actually and 


bona fide recovered, or ſhall hereafter recover ſuch ma- 


nors, meſſuages, lands, tenements and hereditaments, by 


judgment or decree in ſome action or ſuit already com- 


menced, or hereafter to be commenced, fix calendar 


months at leaſt before the making of ſuch record, and to 
be proſecuted with due diligence. | 
Provided nevertheleſs, that this act, or any thing 


herein contained, ſhall not take away or prejudice the 
right of any perſon or perſons entitled to take advantage 


| of ſuch diſability or incapacity, who now is or are in the 


actual n of, or ſhall have, precedent to the making 
of luch record, been in quiet poſſeſſion of any ſuch ma- 
nors, lands, tenements or hereditaments, by 
the ſpace of two calendar months. 

Provided always, and it is further cnacted, That if anv 
ſuch perſon or perſons, ſo conforming as aforeſaid, ſhall 
after ſuch conformity return to or proteis the popiſh reli- 
gion, every ſuch perſon and perſons ſhall for ever after- 
wards be diſabled from, and be incapable of, having or 
enjoying any benefit, privilege or advantage of this ad, 
and ſhall from thenceforth be liable to the lame diſabilities, 
incapacities and forfeitures, as it he, ſhe or they had not 
taken the ſaid oaths, and ſubſcribed the declaration 23 


aforeſaid. 


Provided always, That nothing in this act contained 


ſhall extend to take away or prejudice the right of any 
perſon entitled to any remainder or reveriion in any ſuch 


manors, lands, tenements or hereditaments, 
in caſe ſuch perſon ſhall purſue his or her faid right by 


ſuch action, or ſuit to be commenced within the ſpace of 


twelve calendar months next after the precedent eſtate or 


eſtates, on which ſuch remainder or reverſion depends 
and is expectant, ſhall be determined; or within twelve 
calendar months from and after the 29th ot September 
1738, if ſuch precedent eſtate or eſtates be already deter- 
mined by the death or deaths of any perſon or pertons, 
whoſe deaths have been concealed from or not known 10 


the 


ine bein ctitled to fuch nemainder or teverſien, by þ ivnat intereſt in them, 2nd not made void either byte 
« . nok their having been buried beyond the ſeas, or in werds or intention of that ſtatute; and as to Fett ant? 
T Cal. 2 ae: D 


4 _—_— — and eharSuttine manner at . ome, and ſhall pro- | Flilmon, my Lord Chancellor was of opinion, that the 
4 6% „„ „ - ©» 


(ante bk action or ſuit with due diligence. firſt codicil wis a revocation cf the will, as tothe reſidue 

"Oh tlie Hrn of tile Natmes there have been the fol- | of the real and perſonal eſtate. Mr. Rofer appealed to 
wins entes and reſolutions. the houfe of lords, and it was there ordered, belore the 
Jars 75 


Join Heger, Fig beirg icifed of ſeveral manors, lands, | appeal was determined, that the eſtate ſhould be fold, 
be by indentvrcs of leate and releale, hearing date re- and all debts and legacies paid, which was accordingly 
* etively the 15th and 18th of Fanuary 1708. granted done; where aiterwards the lords reverſed the decree, prin- 
3 conveved the lame to IFiliiam Conſtable, Richard | cipally for this reaſon, that if the deviſe of the reſidue to 
Snew, and Daniel Hiel man, and their heirs, in truſt to | the plaintiffs was good, they would in equity be entitled 
{1} the ſame, and out of the purchaſe-money and rents to pay off the antecedent debts and legacies, and when 
till ſale, to pay a debt of 4000d. due to E. and H. V. ty | that was done, keep the eſtate, which would be a means 
mortgage ol the pre miſſes, with intereſt, and after fati!- | of evading the ſtatute, and enabling a papiſt to take an 
faction thereof, then in truſt for payment of the debts eſlate contrary to the intention of it. It was alſo re- 
mentioned ina ſchedule annexed to the indenture of releaſe, folved in this caſe, that a deviſe is a purchaſe within the 
and the overplus of the money ſo to be raiſed, to be paid | meaning of this at. 3 Bac. Abr. 795. Roper v. Rad- 
as the ſaid Jobn Roper by any atteſted will ſhould appoint; cliffe, Hill. 1713. in Canc. But it ſeems, that where 
and for want of ſuch appointment, in truſt ſor the benefit | lands are deviſed to or veſted in truſtees, to be fold for 
of the ſaid Fobn Roper and his heirs. The 5th of March] payment of particular ſums to ſeveral people, fome of 
1708. the ſaid Jahn Roper made his will, and after re- v hom happen to be papiſts, that this act does not prevent 
citing the ſaid leaſe and releaſe, and the power reſerved | ſuch papiſts from taking the particular ſums or legacies 
to him over the ſurplus of the ſaid eſtate, he bequeathed intended for them; becauſe they cannot infiſt upon paying 
ſeveral pecuniary legacies to his relations, and the reſidue | off the other incumbrances and holding the eſtate, as 2 
of all his real and perfonal eſtate he gave to William Con- perſon can do to whom the reſidue of the purchaſe-money 
ſtable and Thomas Radcliffe, and to Robert Hewit and is deviſed. Id. bid. | 
Daniel Hickman, and their aſſigns for ever, and appointed | The Earl of Derwentwater was tenant in tail, with 
them joint executors ; the 1ſt of April 1709. he added a | remainder in fee to himſelf, and intending to marry Sir 
codicil to his will, and thereby gave the further ſeveral | Fobn Mebb's daughter, he by advice of counſel ſuffered a 
legacies therein mentioned, and all the remainder, whe- | common recovery without declaring any uſes, it being 
ther in lands or perional eſtate, he gave to his executors | intended, that he ſhould thereby become tenant in fee, 
Mr. Radcliffe and Mr. C:nftable. The ſaid F:hn Roper | and be enabled to make a proper ſettlement ; accordingly 
| died ſoon after; and Ir. Radcliffe and Mr. Conſtable | by indentures of leaſe and releaſe he ſettled his eſtate to 
brought their bill in Chancery againit Edward Roper, Eſq ; | the uſe of himſclt tor life; remainder to truſtees for pre- 
the heir at law of the ſaid Jabn Roper, and allo againſt | ſerving contingent uſes; remainder in tail ſucceſlively to 
Hickman, Hewit, Snzw and others, to have the truſt | the firſt and other ſons of the intended marriage, with 
eſtate fold, and for an account of the profits, and after remainders over; the marriage took effect, and there was 
the debts and legacies paid, to have the ſurplus-money | iſſue a ſon and a daughter; the faid Earl was attainted of 
ariſing by fale equally divided between the plaintiffs, ac- | high treaſon on account of the Pref{:n rebellion, and was 
cording to the faid codicil. The faid Edward Roper by | executed ; and by an act made thereupon, all the forfeiti 
dis anſwer infiſted, that as heir at law to the teſtator he | perſons lands were veſted in commiſſioners for the oY 
was entitled to ail ſuch real eſtate as was undiſpoſed of | the publick; and it was expreſsly provided, that where 
by him, that Mr. Radcliffe and Mr. Conſtable were then | the forfeiting perſon was ſeiſed of an eftate-tail at the 
and at the teſtator's deceaſe papiſts, and as ſuch, by | time of the torfeitures, the fame ſhould be veſted in the 
11 & 12 W z. were incapable of purchaſing any ma- commiſſioners as an abſolute fee, diſcharged of all remain 
q nors, lands, profits out of lands, &c. The ſaid Hewit and | ders and reverſions. The commiſſioners of forfeitures, 
Hickman by their anſwer inſiſted, that the real eſtate | on a claim exhibited before them in the name of the ſaid 
— deviſed by the faid will ought to be conſidered as the re- Earl's fon, determined that the whole eſtate was in them 
_. | maining part of the teſtator's lands, (after a ſufficient | on this foundation, that the Earl continued tenant in 
| | part fold for payment ot debts and legacies,) and not as a | tail notwithſtanding the recovery, and conſequently no- 
perſonal eſtate, and that ſo much only ought to be fold as | thing more than an eſtate for his own life paſſed by the 
would be ſufficient to pay the debts; and that in caſe | leaſe and releaſe ; and the reaſon they went upon was, 
Mr. Radcliffe and Mr. C:nſtable were incapable of taking | that if by ſuffering a common recovery he could turn his 
them, they as proteſt+nis claimed the ſaid real eftate, as — into a tee, then he would gain a new eſtate by 
being the only deviſces capable to take the fame ; they | purchaſe, which they apprehended he, being a papiſt, 
alſo infiited, that the codicil, with reference to the devil was diſabled to do by the ſtatute 11 & 12 V. z. But the 
of the remainder of the teſtator's lands, did not controul | majority of the judges, upon appeal from the decree of 
the deviſe thereof mentioned in the will; for that if the | the commiſſioners, were of a contriry opinion, and held, 
aintifſs were incapable to take the lands as purchaſers | that this was only a new modelling of the eſtate, and 
the deviſe, they were to be eſteemed as perſons not | not a purchaſe or acquiſition within the act; and that 
in eſſe, and that the codicil as to the lands was void ; | the Earl was capable of taking a new fee at leaſt for the 
but if the plaintiſis were capable, yet fuch deviſe did not | benefit of his heirs and poſterity; and that he was ca- 
give the remainder of the premiſſes to them but for their | pable of ſettling the ſame by leaſe and releaſe ; and there- 
lives, and that the reveriion in fee belonged to them the | fore allowed of the ſon's claim. 3 Bac. Abr. 796. 
faid Hewit and Hickman ; and they brought a croſs bill, Lord Derwentwater's caſe, upon an appeal to the lords 
inſiſting thereby on the ſame matters; and the legatees | delegates, from the judgment of the commiſſioners of for- 
brought a bill for payment of their legacies. The 27th | feited eſtates. Hill. 6 Ges. 1. | | 
of June 1712. the id cauſes came on to be heard before It was likewile reſolved, by the delegates appointed to 
the Lord Chancellor Harcsurt, who deſired to have the | hear appeals from the determinations of the commiſſioners 
afliſtance of the judges; and a caſe was made and argued | for the eſtates forfeited in the year 1716. that a papiſt 
bef'» e my Lord Chancellor Purker, Trevor Ch. Juſtice of | may be a truſtee for a proteſtant notwithſtanding the 
C. B. Juſtice Fatell, and the Maſter of the Rolls, and | ſtatute 11 F 12 V. 3. 3 Bac. r. 797. 
after time taken to conſider of the caſe, my Lord Chan-] Ann Stephenſan had two grandchildren, one the plain- 
cellor, Trevor Ch. J. the Maſter of the Rolls and juſtice | tiff Hill, the other Frances, the wife of the defendant 
Powell, were of opinion, that the deviſe of the ſurplus | Filkins, who was educated by her in the popiſh religion, 
of the purchaſe-moncv, (after debts and legacies paid,) | the grandmother, by her will made in the year 1716. de- 
to Mr. Radcliffe and Mr. Conſtable was good, notwith- | viſed the lands in queſtion to truſtees, in truſt to be 
ſtanding the tu Gitabling act; the ſurplus being a per- | ſold for the payment of debts and legacies, and the reſt. 
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by ſuch fale ſhe deviſed to her ſaid grand- 


daughter Frances, when ſhe ſhould attain her age of 21 
or be married with the conſent of the ſaid truſtecs, 


and ſoon after died. The faid Frances, at the age of | 


fifteen, was married to Filkins, according to the cere- 
mony and uſage of the church of Rome, and a week af- 
terward by a miniſter of the church of England; at the 
age of 18 ſhe conformed according to the direclions of 
the ſtatute; it was held, that ſhe was within the firſt 
clauſe, and that a deviſe to a papiſt under the age of 18 
years is good, if he conforms within fix months after he 
comes to that age; and the 2 18 was a proper pe- 
riod for them to make their election, whether they would 
conform or not; and the bill exhibited by the proteſtant 
K my ge colts. 3 Bac. Abr. 797. Hi. v. 
ns, Trin. 11 t. 
27 2 made a ſettlement of his eſtate to truſ- 
tees, to the uſe of 
for life; remainders to the ſaid truſtees to 


*. 


ti remainders; remainder to the firſt and 
1 and for default of ſuch iſſue, then 


A. papiſt, and had no — and that 
the truſtees might account to him for the rents 
alſo made the heir at law defendant; 
before Lord Macclesfield, 
afterwards by the Lord King, they both held, that 
the _ 4 being . — 
ithſtanding, the was ſtill in the 
— ob, * not only for the pa- 
the proteſtant, and for the ſons of 
and as they were truſtees to 
| remainders for ſuch fons who might 
the thought that the eſtate ſhould remain 
e; and they held, that the 
to receive the profits during the 
ſpoſed; but that B. the remain- 
have no right till the death of A. with- 
of taking; and this decree was affirmed 
3 Bac. Abr. 797. Carrick v. 

in Canc. 
a ſpecial verdi& in ejectment was: 
one brother and four filters, and be- 
ing ſeiſed in fee by will 4 Decemb. 1703, deviſed the 
ion to truſtees, to the uſe of them and 
their heirs, in truſt for his firſt and every other ſon in 
tail mail; and for want of ſuch iſſue, remainder to his 
brother Arthur for life, remainder to his firſt and eve 


on hearing this cauſe 


111 


wg 


other ſon in tail male; and for want of ſuch iſſue, that 
then the truſtees ſhall ſtand and be ſeiſed for the ſole and 
proper uſe and benefit of ſuch eldeſt and firſt fon law- 
fully begotten, or to be begotten of Fobn Dorrel, as 
afl not be heir at law and inheritor to the ſaid Fobn 
Dorrel, and the heirs of his body, and for default of ſuch 
iſſue by him, remainder to the third, and fourth and 
Afth, and every other ſon of the ſaid Fobn Dorrel, and 
the heirs of their reſpeQive bodies. The truſtees, 


a clauſe in the will, were empowered, by the rents| 


and profits of the eſtate, or by mortgage and ſale, 
to raiſe ſo much money as would ſatisty the teſtator's 
debts : Thomas and Arthur both died without iſſue, Fcbn 
Darrel is living, and has ſeven ſons ; George the defen- 
dant is the ſecond ſon; and all the ſons of Fobr Dorrei 
are papiſts, and educated in the popiſh religion, except his 
younger ſon, who is too young to be ſaid, as yet, to be 
of any religion; George Dorrel was under eighteen 
years of age when the limitation by the deviſe fell 
upon him, but is now above eighteen years, and has not 
taken the oaths directed by 11 F 12 V. z. and is 
married, has now two ſons very young, for whom, as 
well as for his wife, he has made a fetilement of theſe 
lands; the four ſiſters of Thomas Dorrel are leſſors of the 
plaintiff, as heirs at law; and the queſtion is, whether 
George the ſon of Arthur, or the heirs at law, be en- 
titled to the lands. For the plaintiffs, the heirs at law, 
it was urged, 1ſt, That George was a papiſt, and that pa- 


piſts who ſhall refuſe, above fix months after they arrive 


at the age of eighteen, 10 take the oaths of allegiance, 


the truſtces and their heirs, in truſt 


3 

Dc. are by the faid fatute diſah' cd {1h n: 
thercfore as a deviſe is a purchate, 4 io . 
18, and by the Lords, in the cate of Ie amt Je ige, 
conſequently George DPorrel til es nothing by it, gle 

That the deviſe was void tor uncertainty, being to ſuch 
eldeſt and firſt ſon of F. D. as ſhall not ve heir at law tn 
him; but as no one can lay who will be heir to 7. O. 
ſo it is impoſſible to ſay wiv will not, for nemo e heres 
viventis ; and he who is to be heir is not to take, ſo thar 
none but a fon who will not be heir can take, tor both 
deſcriptions muſt coincide, 7b. 29. Hardwicke Ch, |, 
in breaking the caſe ſaid, two objections have been made 
to the defendant's title; 1ſt, That the limitation, under 
which he claims, is void for the uncertainty of the de- 
ſcription. 2dly, That ſuppoſing the delcription to be 
certain enough, yet by 11 & 12 V. 3. the defendant is 
diſabled from taking the eſtate, as being a papilt ; there 
ſeems at preſent to be a good deal of weight in the firſt 
objection, and yet it may poſſibly be reduced to a cer. 
tainty, and if ſo, may be made good; and it ſeems natu- 
ral to imagine, that by the words of the will, the tef- 
tator intended the ſecond fon of 7:hn Dorrel thould take, 
and the rather, as the teſtator had made the next limita- 
tion to the third, fourth and fifth ſons, Fc. of the ſaid 
Fobn Dorrel; but if the ſecond fon cannot take, yet if 
the third, Cc. ſons are well deſcribed, the filters of 
Thomas cannot recover, and at preſent they ſeem to he 
certainly deſcribed. As to the ſecond objection, I think 
myſelf bound by the determination of the houſe of Lords 
in the caſe of Reper and Radcliffe, that the word purchaſe 
extends to a deviſe, and therefore that a pipi is in- 
capable of taking an eſtate by will; but yet be the defen- 
dant's title as it will, the plaintiff muſt recover on his 


own ftrength, and not on the weaknets of the deſen- 
— title; and my greate!t doubt is this, the Cerife 


here is to truſtees to the ue of them and their heirs, Ge. 
I think this would clearly be a deviſe to the ule of the 
truſtees, though the clauſe of railing money by rents 
and profits was omitted; to here is 2 deviſe to trutters, 
in truſt not only for the ſecond fon of n Porrel, but 
for all other his ſons now living, one of which is net 
found to be a papiſt; it has been ſaid indeed, thut this de- 
viſe being for the benctit of papiſts, the tut itſelt is 
void; but the queſtion is, if the entire truſt ould not 
be for the benefit of papiſts, in the preſent caſe, the 
youngeſt fon of Jabn Dorre! may be able to take, for 
aught appears to the contrary ; and therefore I think that 
this latter part of the truſt being lawful will ſupport the le- 


. 


ry | gal eſtate in the truſtees; and here he put the caſe ſupra of 


| Carrick v. Errington, and ſaid, that according to the reſo- 

lution in this caſe, the lands in queſtion cannot be in 
the heirs at law, but in the truitces ; becauſe here is a 
truſt for a ſon of Jabn Dorrel, who was not a papiſt, as 
well as for other children yet unborn, fo that the plain- 
tiffs have no title to recover this action, but have mif- 
taken their remedy; for if they have any, it feems to be 
by bill in equity againſt the truſtees tor an account of 
the profits; and it is certain, in the above-mentioned 
caſe, that the eſtate could not veſt in the remainder-man, 
becauſe he being then in by purchaſe, it could never be 
afterwards deveſted, for the benefit of ſuch child as A. 
ſhould happen to have; but he ſaid, that he did not give 
this as his abſolute opinion, but only to point out the dif- 
ficulties which ſtuck with the court; it was adiourned, 
and no farther proceeding was had therein. 3 Bac, Ar. 
798. Marwed v. Derrel, Hill. 8 Geo, 2. in B. R. 

A mortgage was made to a papiſt, who aſſigned to 2 
proteſtant for a full corfideration; an cjectment was 
brought againſt the aiſignee by a ſublequcnt tnartgagee, 
who recovered by reafon of the diſability of the fri mort- 
gagee; all this appeared upon a bil brought into Chancery; 
and my Lord Chanccilur was of opinion, t a mort. 
gage to a papiſt is void; but in this caſe the 24 ent to 
a proteſtant, and the trial in ejectment, were 1h beiore 


the 3 Geo. I. which, were it othlerw ic, wo... it fees 
have made an alteration. 3 3. r. 799). einn v. 
Fleteber, Mich. 1729. 

In a caſe which came on bet. re my Lord ing in the 


court of Chancer:, it apycarcd that my Locd Deter 
| as 


1 


7.4 & a long term for years, and made his will, 


wot [tte x 
aid b, who was papiſt, executrix thereof: It 
„red by my Lord Chancellor, that notwithſtan- 


e Oiahlkng act 11 C12 V. 3. the term veſled 
abbelutelv n her, and that this was not a purchaſe with- 
in at ; and he faid, that a papiſt may be tenant in 
dow cr, er by the curteſy; becauſe in all theſe caſes it is 
by epcr.ion of law, and not by any act of the party, 
thar the cilate comes to him. 3 Bac. Ar. 799. on Ld. 
ens will, 

y It kaih been adjudged, that a papiſt may deviſe to a 
proteſtant 5 in which cale it was agreed, that where an 
anceſtor & cd ſeiſed of an eſtate of inheritance, it deſcends 
upon and veſts in his heir, (though a papiſt) for the be- 
nefit ot his heirs, and the next proteſtant akin has only 
2 rizht to the perception of the profits during the non- 
contormity ot the heir. 3 Bac. Ar. 799. Mallom v. 
Bringice, Paſeh. I 738. in C. B. 

Upon the marriage ol Mr. Paine with one Ars. Gage, 
lands in the county of Surry were ſettled and conveyed 
to the uſe of the huſhand and wife tor their lives, and 
the life of the ſurvivor ot them; then to the uſe of the 
firſt and every other ſon in tail, remainder to the right 
heirs of the huſband ; the marriage took eſſect, and Mr. 
Paine the huiband died in the life-time of Mrs. Paine, 
without leaving iſſue, having firit deviſed all his lands to 
his wiſe and her heirs, In 1730, Mrs. Paine the wife deviſed 
all her real eſtate tothe defendant, ſubject to a few legacies 
mentioned in her will, but lived and died a papiſt; but 
that being difficult to prove at law, the plaintiff Mr. Smith 
who had married Eliz. leib Paine, heir at law to Mrs. 
Paine, he and his wife filed their bill againſt the defen- 


dant, to ſet aſide the marriage ſettlement and will of Mr. 


Paine the huſband, under which Mrs. Paine claimed ; 
and in particular prayed, that the defendant might diſ- 
cover whether Mrs. Paine the wite, under whoſe will he 
claimed, was a papiſt or not. To which the dcetendant 
pleaded the ftatute of 11 & 12 V. 3. Upon arguing 
this plea it was inſiſted upon for the defendant, that it 


was a ſtanding rule in this court, that no perſon was 


bound to diſcover what might ſubje& him to the penalty 
of an act of parliament; and that the ſtatute of 11 & 
12 V. 3. was a penal law, and the party, who would 
take advantage of ſuch law, would never be aſſiſted in 
2 court of equity, which never aſliſts a forfeiture ; he, 
who would claim any thing forteited, muſt make out the 


forteiture himſelf; tor no perſun ſhall be obliged to diſ- 


cover a fact that would be a forfeiture of his own eſtate. 
If a copyholder commits waſle, it is a forfeiture of his 
eſtate to the lord of the manor ; but if the lord of the 
manor comes into this court for a diſcovery, whether 
the coprholder has been guilty of waſte or not, the 
copyholcer is not bound to anſwer ; for no law in the 
'workl obliges a man to accuſe himſelf ; if an eſtate is 
given to a woman durante viduitate, ſhe is not bound 
to diſcover whether ſhe is married or not; becauſe the 
diicovery of that fact might be the loſs of her eſtate. 
That difabilites and forfeitures were of the ſame nature; 
and that a total incapacity or diſability to hold at all, 

(„h is the caſe of papiſts) was certainly as much a 

penalty, as a forfeiture of an eſtate which the party be- 


fore was capable of holding; that as Mrs. Paine would not | 


have been obliged in her life-time to diſcover whether ſhe 
was a papiſt or not, the defendant who claims under 
her cual t not to be obliged to diſcover it. On the other 
bund, it was inſiſted by the council for the plaintiff, that 
it was not their buſineſs to examine, whether the acts of 
parliament made againſt papiſts were hard laws or not; 
ther were laws, and that was ſufficient for their purpole ; 
that it was not the caſe of a forfeiture, but it was to diſ- 
cover a fact, which, it true, the eſtate was never in 
Mrs Paine, becnuſe the act of parliament makes all pa- 
pitts ab folutelyv incapable of being purchaſers ; if ſhe was a 
papiſt, the eltate never veſted in her; and as ſhe was not 
capable of holding it, the could not give it away to the 
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not; and his diſcovery of that fact, whether ke is to at 
not, can never be a ſorſciture of his eſtate, becauſe he 
never had a right to it; fo in caſe of a baſtard who is 
nullins ſilius, and incapable of claimivg lands by deſcent, 
he ſhall diſcover whether he is ſo or not, for the fame 
reaſon ; fo a perſon claiming under a bankrupt, whoſe 
goods are veſted in the aſſignees of the commiſſion of 
bankruptcy, for the benefit of creditors, muſt diſcover 
whether the perſon under whom he claims, was a bank-- 
-_— or not at the time of the conveyance: That all 
theſe caſes depend upon the ſame reaſon, and were no 
| torfeitures, becauſe the eſtates were never in them; to 
if Mrs. Puine was a papiſt, ſhe was incapable of having 
the eſtate herſelf, and could not give it away; and there- 
fore the defendant could never forfeit it, becauſe the eſ- 
tate was never in him. But my Lord Fardwicke was 
of opinion, that the defendant was not obliged to diſco- 
ver whether Mrs. Paine was a papiſt or not; that there 
is no rule better eſtabliſhed in this court, than that a 
man ſhall not be obliged toanſwer what may ſubje& him 
to the penalty of an act of parliament; no perſon can 
doubt whether this act is not a penal law, and whether 
the clauſes relating to papiſts are not diſabilities or inca- 
pacities, impoſed by way of penalty upon all perſons ex- 
erciſing that religion, It is objeCted, that this is not the 
caſe of a forfeiture, becauſe the eſtate was never veſted, 
and therefore can never be deveſted; yet it all falls un- 
der the ſame reaſon; and an incapacity or diſability to 
hold at all by act of parliament, is certainly as much a 
penalty as the forfeiture of an eſtate by a perſon who had 
a right to enjoy it before the forfeiture. That if a bill is 
brought againſt a perſon for a diſcovery, whether he 
is a papiſt or not, he is not bound to diſcover; and 
where is the difference between him and the perſon 
claiming under him ; here is a diſability impoſed by par- 
lament, by way of penalty, upon a particular ſet of men 
upon the account of their religion, and the diſcovery of that 
fact ſubjects them to a penalty; and this is not like the caſe 
of an alien or baſtard, who are incapable by the general 
law of the land to inherit; beſides, what ſways with me 
much, is the great inconvenience that would follow, 


— 


| ſhould this plea be diſallowed ; we ſhould have nothing 


in this court but bills of diſcovery, whether ſuch perſons 
were papiſts or not, and nobody knows what confuſion 
would follow; the plea muſt be allowed. 3 Bac. Abr. 
799. Smith v. Read, 12 Geo. 2. | 

A papiſt renant in tail ſuffers a recovery to the uſe of 
| himſelf in fee, in order to make a marriage ſettlement ; 
this is not a purchaſe within the ſtat. 11 & 12 V. 3 c. 
4. Stran. 267. See RECUSANTS, ROME. 

PAR. In exchange of money, is a certain number 
of pieces of the coin of one country, containing in them 
an equal quantity of ſilver to that in another number of 
pieces of the coin of another country, e. gr. ſuppoting 
36 ſhillings of H:lland to have juſt as much filver in 
them as 20 Engl ſhillings, bilis of exchange drawn 
from England to Holland at the rate of 36 ſhillings Dutch 
for each pound Sterling, is according to the par. Lacke's 
Confederation of Money, pag. 18. 

PARACIUM, The tenure that is between parceners, via 
that which the youngeſt oweth to the eldeſt. Domeſday. 
PARAGE, (Paragium) Equality of name, blood or 
dignity; but more eſpecially of land, in the partition of 
an inkeritance between coheirs. Purparty. C:ke's 1 Inft, 
fol 166 b. Hunc terram tenuere duo homines in paragio. 
Dameſduy. Hence we have di/paragement and to dif- 
arage, 
F PAR AGIUM, Parage, Peerage) Commonly taken 
for the equal condition betwixt two parties ti be contracted 
or married. For the old laws of England did ſtrictly 
provide, that young heirs thould be diſpoſed in raarriage 
cum purag io, with perſons of equal birth and fortune, ſine 
diſparagatiane, without dilparagement. Cawel, ed. 1727. 
* PARAMOUNT, (from French words par, that is, per, 


— F 


and monter, aſcendere) Signifies in our Jaw, the ſupreme 


dcterdant, therefore could never foricit the eſtate; for lord of the fee; for there may he a tenant to a lord, 


vo perten can be [aid to forieit an eſtate he never had; 


that holdeth over of another lord; the tormer of which 


au alien is incapable of holding lands at Common law, is called lard mcfne, and the ſecond lord paramount, F. N. 


yet he is Cbligzd to Gifeorer whether he is an alien or B. fal. 134. And a lord furumeunt (faith Kitchin, 


fol. 


2 9. 


” &A 


wife, and were ſuitable to her quality and 
faſhion ti and they are aſſets to pay debts 
legacies; provided 
Max. 168. 
udged in the Viſcounteſs Bindon's caſe, that 
paraphernalia ought to be allowed to a widow, having re- 
er quality and degree; and that her huſband 
Viſcount, ſhe ſhall be allowed her jewels to the 
value of 500 marks, c. 2 Leon. 166. 

| retained a chain of diamonds and pearls, 
againſt the 


that ſhe might detain them, becauſe they were convenient 
a woman of her quality; but two other judges werc 
of a contrary opinion, that paraphernalia ſhould be not 
only convenient but neceſſary; otherwiſe the widow ſhall 
not detain them againſt the expreſs deviſe of the huſband : 


though it is ſaid it was adjudged, that the widow might | 


| 


I, and likewiſe ornaments, againſt 


the deviſe of her huſband; and that he cannot diſpoſe of 


them by will, tho? he might have fold them in his life- 
time; for immediately upon his death, the property is 
veſted in the widow. Cro. Car. 347. 2 Nelf. Ar. 
1225. 


15 nec 
and after the huſband's death ſhall go to his executors: 
But what is neceſſary for her condition and ſtate, and 
comes under paraphernalia, ſhe ſhall have as her own 
goods, and may diſpoſe of at her death; or take after the 
death of her huſband. Bro. 9g. Doed. & Stud. 17. 

Though by our law the wife may not make a will of 
and deviſe them, without the aſſent of the huſband _ 
he lives; becauſe the property and poſſeſſion is in hi 
2 Sbep. Abr. 423. Mich. 27. Eliz. 

PARAVAILE, Is a compound of two French words, 
par, per, and avayler, demittere. It fignifieth in our Com- 
mon law the loweſt tenant, or him that is tenant to one 
that heldeth his fee over of another, and is called tenant 
faravayle, becauſe it is prelumed he hath profit and 
avayle by the land, 2 Int. fol. 296. and Co. g Rep. Coney's 
caſe. For the uſe of this word, fee F. N B. fol. 135. 

PARCELLA TERRAF, A ſmall piece of land. Cowe!l, 
edit, 1727. 

PARCEL-MAKERS, Are two officers in the Exche- 
quer, that make the parcels of the eſcheators accounts, 
wherein they charge them with every thing they have le- 
vied for the King's uſe, within the time of their office, and 
deliver the ſarge to one of the auditors of the court, to make 
an account with the eſcheator thereof. Cowel, edit. 1727. 

PARCENERS, (Quaſi parcellers, i.e. Rem in parcellas di- 
wvidens,) Are of two ſorts, viz. according to the courſe of 
Common law, or according to cuſtom : Parceners ac- 
cording to the Common law are, where one ſeiſed of an 
eſtate of inheritance, hath iſſue only daughters, and dies, 
and the lands deſcend to the daughters; then they are 
called Parceners, and are but as one heir. The ſame law 


is, if he have not any iſſue, but that his ſiſters be his | 
heirs. Parceners according ta cuſtom are, where a man | 


deviſe of her huſband; and two judyes held, 


All the wife's wearing apparel, more than that which | 
and convenient, is a chattel in the huſband; 
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| is ſeiſeil of lands in gavelhind, i in font, ard other 
places franchiſed, and Lath itt © vivers sens 5d dies, 
then the ſons are parcerers by the cuilotn. 
1727. See Co. on Lit. lib. 3. cap. 1. ſoft. 241. 

Parceners holding in apite ſhall all do homage, 14 
Hen. 3. Parceners ard jvint-terants ſtall do but one 
ſuit of court, St. Marlcb. 52 Hen. 3. c. 9. Shall juin 
—* aſſize of mort d' anceſtor, though in differert de rees, 
St. Glouc. 6 Ed. 1.c.6. See COPARCENERS, JOINT. 
TENANTS, PARTITION 
PARCENARY, Is the holding of lands jointly by par- 
ceners, when the common inheritance is not divided 
Lit. 55, 56. N 

PARCHMENT. Sce STAMS 

PARCO FRACTO, Is a writ that lies againft him 
who violently breaks a pound, and takes out bealts thence, 
which for ſome tre ſpaſs done were lawfully impounded. 
Reg. of Writs, fel. 166. and Fitz Nat. Br. fol. 100. For 
the word parcus was more frequently uſed for a pound to 
confine treſpaſſing or ſtray ing caitie: whence imparcare, 
* impound, and imparcatio, pounding, &c. Cowel, 
edit. 1727. 
PARDON, {Pardenatio, venia,) Is the remitting or 
forgiving of a felony, or other offence committed againſt 
the King; and this is two-fold, one cx gratia Regis, the 
other per courſe de la ley, by courſe of the Jaw. Staundf. 
Pt. Cor. f. 47. Pardon ex gratia Regis, is that which 
the King, in ſome ſpecial regard of the perſon, or other 
circumſtance, affordeth upon his abſolute prerogative. 
Pardon by the courſe of law, is that which the law in 
equity affordeth for a light offence; as b:micide caſual, 
when one killeth a man, having ro ſuch meaning. Weſt. 
Symbol. part. 2. tit Indiftments, jc, 46. e 


Corwe!, edit 


1. By whom a pardon may be granted! ;, ard in what caſes, 

and for what offences it may le cid. | | 

2. Mere a pardon is grantabie 4, common right ; of the 
validity of a farden; and by what words treaſyns, mur- 

der, felony, and other offences may he pardsncd, 

3. Statutes concerning general aud other pardias. 


—— — 


— 


1. By whom a pardon may be granicd; and in what caſes, 
and for what offences it may be granted. | 


The power of pardoning offences is inſeparably incident 
to the crown; and this high prerogative the King is en- 
truſted with upon a ſpecial confidence, that he will ſpare 
thoſe only whoſe caſe, could it have been foreſcen, the 
law itſelf may be preſumed willing to have exceptcd out of 
its general rules, which the wiſdom of man cannut poſſi- 
bly make fo perfect as to ſuit every particular caſe. 1 

Show, 284. | | 

But it ſeems, that anciently the right of pardoning 
offences within certain diſtricts was claimed by the lords 
marches and others, who had jura regalia by ancient 
grants from the crown, or by preſcription. But now, 
by the 27 H. 8. cap. 24. ſed. 1. it is enacted, That 
no perſon or perſons, of what eſtate or degree foever they 
be, ſhall have power to pardon or remit any treaſons or 
felonies whatſoever, nor any acceſſaries to the ſame, nor 
any outlawries for ſuch offences, whether committed in 
England or Wales, or the marchcs of the ſame, but that 
the King ſhall have the whole an fole power and autho- 
rity thereof, united and knit to the imperial ccown of 
this realm, as of good right and <quity it appertaineth. 
Co. Lit. 114. 3 Inft. 233. 

It is laid down in general, that the King may pardon 
any offence whatever, whether ag ainſt the Common or 
Statute law, ſo far as the publick is concerned in it, after 
it is over, and conſequently may pièvent a popular action 
on a ſtatute, by pardoning the offence before the ſuit is 
commenced ; but it ſeems, thac he cannot wholly pardon 
a publick nuſance while it continues ſuch, becauſe ſuch 


Put 


1 

But it ſcems agreed, that the Ling can by no previous 
licenſe, puddon or diſpenlation, make an ofence diſ- | 
ſhable which is malum in ſe; as being either againſt ] 
the law uf nature, or fo far aginſt the publick good as 
to be indictable at Common law ; and that a grant of this 
kind, tending to encourage the doing of evil, which it is 
the chiet end of government to prevent, is plainly againſt 


reaſon and the common good, and therefore void. Dav. 


35. 9. 

And hence it hath been inſiſted, that the King's grant 
to the biſhop of Suliſbury and his ſucceſſors, having the 
cuſtody of a priſon, that they ſhall be quiet from all eſ- 
capes which hath been adjudged to be a good grant, is not 
law; as being but a ſingle inſtance, and contrary to this 
rule ; becaulc a grant of this kind, tending to make a gao- 
lor leſs diligent in his duty, by taking off the legal puniſh- 
ment of his negligence, is plat 

2 Hawk. P. C 389. 3 

But where a thing in its own nature lawful, is made 
unlawful by parliament, as the carrying bell-metal, &c. 
out of the realm, importing merchandizes in foreign 
ſhips, ſelling wines beyond a certain price, or without a 
licenſe, multiplying gold, &c. coining 
alloy, &c. it was formely taken as a general rule, that the 
King might diſpenſe with it, as to a particular time, or 

, or perſon, ſo far as the public was concerned in it; 
unleſs ſuch diſpenſation could not but be attended with an 
inconvenience, as the introducing a monopoly; or fruilrating 
the end for which the law was made; and the licenſing a 
particular perſon to import foreign 
which caſe it was commonly taken to be void; alſo, where 
a ſtatute gives a particular intereſt or right of action to the 
party grieved, as the ſtatutes of mortmain, thoſe againſt 
maintenance, forcible entries, carrying diſtreſſes out of 
the hundred, eſcapes, &c. it has been always agreed, 
that no charter from the King 
party grounded on ſuch ſtatute; alſo where a ſtatute is 
expreſs, that the King” 
tho” with the clauſe of nan ab 

to have been always general 
ſuch-clauſe could diſpenſe with it. 2 Hawk. F. C. 389, 
390, and ſeveral authorities there cited. 

It ſeems to be agreed that no diſpenſation of any 
ſtatute, except the ſtatutes of mortmain, was of any 
force, without a clauſe of non obffante; neither is ſuch 
clauſe of any effect at this day, for it is declared and 

by 1 W.& M. e 2. cap. 2. That no diſpen- 
fation of non ob/tante of or to any ſtatute, or any part 
thereot, be allowed ; but that the ſame ſhall be held void, 
except a diſpenſation be allowed in ſuch ſtatute ; but it | 46- 
is provided, that no charter, gr: 
before 23d of Odober 1699, ſhall be any ways invalidated | 
by that act, but that the fame ſhall be and remain of the 
fame force, and no other, as if the ſame act had never 
been made. 2 Hawk. P. C. 391. 
The King can by no charter what 
ry or action, or any legal intereſt or benefit before 
veſted in the ſubject; and therefore it ſeems clear, that 
he cannot bar any action on a ſtatute by the party grieved, 
nor even a popular action commenced before his pardon, 
nor a recognizance for the peace beſore it is forfeited. 
Plew. 487. 2 Roll. Abr. 178. Cro. Car. 199. Leiltu. 


TReither can the King pardon an appeal, except only 
where it is carried on at his ſuit, after a nonſuit; and 
therefore if a perſon attainted, on an 
at the ſuit of the party, get the King's pardon, he muſt 
ſue a ſcire facias againſt the appellant before the pardon 

| hall be allowed. 2 Hawk. P. C. 392. 

And if the appellant appear on the ſcire facias, he may 
pray execution notwithſtanding the pardon ; but if the 
ſheriff return a ſcire facias, or two nibils, and the appel- 

pear not on demand; cr if he return the appel- 

lee ſhall be diſcharged; but ſome 
have holden, that in this laſt caſe a ſcire facias ſhall go 

againſt the heirs of the deceaſed. 2 Hawk. P. C. 392. 
But there is no need of any ſcere facias againſt the 

pardon no way tends to re- 


againſt the common 
7. 15. pl. 30. 


cards or wines, c. in 


can bar the right of the 


s charter againſt the purport of it, 
, ſhall be void; it ſeems 
agreed, that regular 


grant or pardon, granted | 


ſoever bar any right 


appeal carried on 


lant dead, the appe 


— 


lord by eſcheat, becauſe the 
Vol. IL No. 111. 
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verſe the attainder whereon the title of eſcheat is founded. 
2 Hawk. P. C. 393. | 

If ſeveral perſons be outlawed on an appeal, and one 
get his pardon allowed on the non-appearance of the 
appellant, on a ſcire facias, it ſeems that the reſt can 
take no advantage thereof, but muſt ſue their ſcire faciat, 
Ec. in the ſame manner as if there had been no ſuch de- 
tault. 2 Hawk, P. C. 393- 
It hath been ſtrongly holden, that the King may par- 
don the burning of the hand, on a conviction of man- 
flaughter on an appeal, as being no part of the j 
at the ſuit of the party, but collateral and exemplary pu- 
niſhimnent inflifted by the ſtatute, and intended only by 
way of fatisfaQtion to the publick juſtice, like the finding 
of ſureties by one convicted on the ſtatute againſt tref- 
paſs in parks. But for this ſee 2 Hawk. P. C. 393. 
A pardon will not only diſcharge any ſuit in the ſpi- 
ritual court ex officio, but alſo any ſuit in ſuch court ad 
inſtantiam partis pro reformatione morum, or ſalute anime; 
as for defamation or laying violent hands on a clerk, Cc. 
and if the time, to which the pardon has relation, be 


prior to the award of the coſts to the 5 or as it is 
generally holden, if it be ſub to the award, but 
prior to the taxation, it ſhall diſc them, but not if 


it be ſubſequent to the taxation; and the ſame rule holds 
as to coſts taxed to the party grieved on a contempt in 2 
court of equity; but guære as to coſts taxed by the pro- 
thonotary on an attachment; for they are not given by 


them by way of compoſition. 5s Cs. 31. Latch 190. 


proſecution of the party, whether for a matter of private 

intereſt, or pro reformatione morum, or pro ſalute anime, 

or for defamation, c. they ſhall not be diſcharged by a 

ſubſequent pardon. 5 Co. 51. Latch 190. Cre. Car. 
7 


If the offence be pardoned after coſts taxed, and then 
the defendant appeals, and the ſuperior court gives new 
coſts for or againſt him, ſuch coſts ſhall nut be avoided ; 
becauſe the colts in the firſt ſuit being taxed before the 
pardon, and therefore not avoided by it, the appeal was 
proper for determining whether they were well given or 
not, and conſequently coſts were as properly given on 
ſuch appeal as in any other caſe; but if the be 
pardoned, banging an appeal, and the pardon relate to z 
time t to the award of the coſts, and then the 
— 2 his appeal, and the court award coſta 
againſt him in reſpe& of ſuch deſertion, it ſeems that he 
may have a prohibition becauſe the pardon, having dif- 
charged the coſts of the firſt ſuit, made the appeal 

de of no purpoſe. 2 Roll. Ar. 304 Ney 85. Latch. 
155. 

"By the 12 13 V. 3, cap. 2. No pardon under the 
great ſeal ſhall be pleaded to an impeachment by the 
commons in parliament.” 


2. When on i able of common right; and 
4 what Hr 2 2 


may be pardoned. 


By the ſtatute of Glouceſter, cap. 9. it is enacted, 
« That if it be found by the country, that a perſon tried 
for the death of a man, did itin his defence, or by miſ- 
pn; by the report of the juſtices to the King, 

6 ths 
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the King ſhall take him to his grace, if it pleaſe him.“ | general pardon is even at this day plendable to any felony, 


2 Inff. 316. : | 
ende agreeably to the 


except murder and rape, and piracy; and that the only 
reaſun why it may not alſo be pleaded to murder and ra 


- ; | pe 
ancient Common law, in affirmance whereof this ſtatute | is, becauſe 13 Rich. 2. requires an expreſs mention of 
was made, that in ſuch a caſe, or where one indicted of them; and that the only reaion why it is not pleadable to 


confeſſes the indictment, if the | piracy is, becauſe it is a felony by the Civil law only. 2 


Hawk. P. C. 383-4 1 Hal. Hijl. P. C. 466. 2 Hal. 


in of courſe make him a pardon without ſpeaking | Hiſt. P. C. 45. 
_——_—=_— and that by ined pn the forfeirure of | By the 37 Ed. 3. cap. 2. it is enafted, © That in 


intended to make 


- for theſe words, If it ſhall pleaſe | every pardon of felony granted at any man's ſuggeſtion, 
ſhall be taken as ſpoken only Ou of reve- | the name of him that makes it, ſhall be compriſed; 
* a 


and if it be found untrue, the charter ſhall be diſallow- 


if the party be found to have fled, it | ed ; and the juſtices, before whom the charter ſhall be 
ſa 


if the pardon ſave the forfeiture of the | alledged, ſhall inquire of the fame luggeſtion, and if they 
for that is not grounded on the homicide, but on | find it untrue, ſhall difallow the charter. 


2 Haut. F C. 380, 381. 


4 
41 
2, 
4 
4 


No pardon of felony ſhall be carried beyond the expreſs 


convift all the appellees, whether by | purport of it; and therefore if the King, reciting an at- 
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tainder of robbery, pardon the execution, he thereby 


life, and alſo give him his wages neither pardons the felony itſelf, nor any other conſe- 


quence ot it beſides the execution. 6 C3. 13. 2 Hawk. 


Hawk. P. C. 202. 2 Hale's Hiſt. P. C. 384. 


= is enacted by 2 El. 3. cap. 2 that charters of par- 


2 
& 5 F. M. cap. 8. it is enacted, That don of manſlaughters ſhall not be granted but where the 


King may do it by his oath, that is to ſay, where a 


; robbery, and afterwards diſcover two or more who then | man flayeth another in his own defence, or by misfor- 


had or afterwards ſhall commit any robbery, fo as two or | tune; neither is there any precedent in the regiſter of the ; 


more of them ſhall be convicted; any ſuch difcoverer | pardon of any other homicide, but ſuch as is done either 
ſhall be entitled to a pardon for all robberies committed in ſelf-defence or by mifadventure, or by infants or ma- 


before the diſcovery, which ſhall bar an appeal.” 
And 


men; and from hence ſome have diſputed the King's power 


the 6 Ef 7 W.& M. cop. 17. it is enacted, of pardoning any other homicide ; but this is contrary to 


That if any perſon or perfons out of priſon ſhall be the general tenor of the books, and alſo to the plain pur- 


clippi 


. of ] 
ing or otherwi 


coining, counterfeiting, waſhing, port of 13 Ric. 2. cap. 1. which reciting, that treaſons, 
diminiſhing the coin of = _ | murders and rapes, had been frequently committed, be- 
ho or 


cauſe pardons had been eaſily granted in ſuch caſes, en- 
acteth, That no pardon ſhall be allowed for murder, 
or for the death of a man ſlain by await, aſſault, or malice 
prepenſed, treaſon or rape of a woman, unleſs the lame 
murder, Oc. be ſpecified in the fame charter; and if the 
charter of the death of a man be alledged before any juſ- 
tices, in which it is not ſpecified iliut the party was mur - 


privately ſteal any goods, Oc. of the value of 55. tho? dered or ſlain by await, aſſault or malice prepenſed, the 


ſuch ſhop, Ec. be not broken open, and tho* no perſon 


fame juſtices ſhall inquire by 4 good inquei? of the viſne 


de therein, or ſhall aſſiſt, hire, or command any perſon | where the dead was ſlain, it he were murdered or flain 
to commit ſuch offence,) If any perſon or perſons | by await, Ge. and if they find that he was murdercd ar 
ſhall commit any burglary, houſe-breaking, or felony, in flain by await, Cc. the charter ſhall be diſallowed. 


ing of any horſe or horſes, or any money, wares or 
— 2 | fre clergy is by that a& taken away, and 
being out of priſon ſhall diſcover two or more who then 
had or after ſhall commit any fuch felony, and ſhall be 
convifted thereof as aforeſaid ; every ſuch diſcoverer ſhall 


C. 385-6. and ſeveral authorities there cited. 
It heth been formerlv oſten adjudged, that murder 
might be pardoned unucr tie neral defeription of a fe- 
lonious killing, with @ clavic of 1: obfante; but by 
1W.& M. eff. 2. cop. 2. it is declared, that no diſpen- 


be entitled to a pardon for the felonies aforeſaid commit- ſation by non ab ſtante of or to any ſtatute ſhall be allowed. 


before ſuch diſcovery, Sc.“ 
3 Ann. — 37. it is enacted, That 


1 Sid. 366. 1 Show. 283. Keiling 24. 3 Med. 37. 
But pardons of manſlaughter remain as they were Bt 


| ſon who ſhall be guilty of burglary, or of the Common law; and therefore the pardon of the felonious 
122 and entering a houſe in the day-time, | killing of F. 8. may be pleaded to an indictment of man- 
and after ſhall diſcover two who ſhall have committed | ſlaughter in killing him; but where fuch a pardon is 
ſuch felony, ſo as they be convicted, c. ſhall have 4o!. | pleaded to a coroner's inqueſt of manſlaughter, the court 


and a pardon of all felunies, except murder, &c. 


It is laid down as a general rule, that wherever it ap- 


by a jury directed by a higher court. 2 Keb. 363, 415- 


pears by the recital of the pardon, that the King was Leiling 24. 2 Jen. 56. 


| nouſneſs of the crime, and alſo how far the party ſtands 


informed, or not rightly appriſed, both of the hei- It a general act expreſsly pardon petit treaſon, and ex- 


cept murders, it cannot be avoided by indicting a perſon 


ited upon record, the pardon is void, upon a pre- guilty of petit treaſon tor murder only, omitting the 


ſumption that it was gained from the King by impoſition. | word proditerie; for the leſs offence being incl. ded in 


Tel. 43, 47. Cro. Fac. 18, 34, 548. 2 Rol. Abr. 188. 


26. . 13. 1 Sid. 41. 3 Inſt. 338. 
nas agreed, Ky a man 


the greater is pardoned by the pardon of it; and there- 
fore ſuch an exception of murder is to be intended of 
ſuch murder only as is ſpecially ſo calied, and doth not 


— felony get a pardon, which doth not mention amount to petit treaſon. Dyer 50. pl. 4 235. pl. 19. 


the attainders, the pardon will be ineffeQual; alſo it hath 


6 Ca. 13. 


been holden, that the pardon of a perſon convicted by vir- | Neither doth the exception of murder in a general act 


: of felony is void, unleſs it recite the inditment and 
hand > nog it hath been queſtioned, if the pardon of a | his offence be in ſtrictneſs murder, yet in conmon 


of pardon of all felonies extend to felo de ſe; for ih” 


perſon barely indicted of felony be good, without men- | ſpeech, according to which ſtatutes are commonly ex- 


tioning the inditment ; but it hath been adjudged, that 


pounded, it is generally unieritood as a diſtin off-nce, 


2a defett is ſalved by the words foe indiflatus froe| the word murder ſeeming prima facie to import the mur- 


. 2 Hawk. P. C. 332-5 


der of another. 1 Lev. 8, 120. 1 Sid. 159. 1 Ach. 


It hath been holden, that anciently a pardon of all fe- 66, 548 


Jonies, included all treaſons as well as felonies; and it 


| Iris faid, that a general act of pardon of ail feluniv, 


| ſeems to be taken for granted in many books, that ſuch a | miſdemeanors and other things done before ſuch a day, 


parduns 


may refuſe to allow it, till the fact be found manſlaughter | 


. 


P A R 
pat ons A homicide ſrom a weund before the day, where. 
of the party died not till aſter; becauſe the ſtroke being 
parde ned, the effects of it are conſequently pardoned. 
Plow. 301. Cole's caſe. 1 Hale Hiſ. P. C. 426. Dyer 

. 65. | 
= 15 laid, that a pardon of all miſpriſions, treſpaſſes, 
K-rces and contempts, will pardon a contempt in ma- 
king a falſe return, and a ſtriking in Wt r fiminſier Hall, 
and bat ratry, and e ven a præmunire; alſo it Is laid down 
in general, that it will pardon any crime which is not 
capital 1 Lev. 106. 1 Sid. 211. 2 Mad. 352. 

If A. be indicted of piracy, and retuſing io plead hath 
judgment of paine furt & dure, and by the general par- 
don piracies are excepted, but the judgment of paine 
fort & dure is pardoned by the general words of all con- 
tempis; Qꝛære, Whether he may be arraigned for the 


ſame piracy ; but by the better opinion, he may be ar- | 


raigned of any other piracy committed before that award. 
2 Hale's Hiſt. P. C. 252. cited ftom Dyer 308. 4. 


| 3. Statutes concerning general and other pardons. 


General pardons by _ St. de 2 P conced. 
54 Ed. 1. fl 4. c. 5. Ordin. foreſt, 34 Ed 1. ff. 5. cap. 
3 4 3 A nc . U uy Ed3f3 31 
25 3 ff. 1. c. 13. 36 Ed. 3. fl. 2. 50 Ed. 3. e. 3. 
K. % 10. 4K 2. & KA. K . „ 3 6 
K. 2. ft. 2. c. 3. 2 K. 2. c. 13. 1 U. 4. c. 20. 2 
H. 4. . 13. 5 H. 4. c. 15. 4 E. 5. c. 8. 
4 . ½ K. c. 1. 22 
8. c 10. 26 I 8. c. 18. 32 H. 8. c. 49 35 H. 


„ 18. 25 Car. 2 „ 1 MK 7 


Ann. c. 22. 3 Geo. 1. c. 19. 7 Ges. 1. c. 29. 20. Geo. 


2. c. 52. 

Alllicy to hold office not reſtored by „ 20 Geo. | 
2. c. 52. fect. 49. Pardons of murder, c. ſhall not be 
granted, except, Sc. 2 Ed. 3. c. 2. 4 Ed. 3. c. 
13. 10 Ed. 3. ft. 1. c. 2. 14 EA. 3. fl. 1. c. 15. | 

| Perſons pardoned, to find ſurety for their abear- 
ing, 10 Ed. 3. ff. t. c. 3. Repealed 5 W. M. . 13. 

Where pardon is granted upon a ſuggeſtion, the ſug- 
geſtion ſhall be recited, 27 Ed. 3. fl. 1. c. 2. 

Pardon to be granted to certain perſons attainted in 

liament, declared void, 11 X. 2. c. . 

Shall not be allowed for murder, treaſon or rape, un- 
eſs they be ſpecified in the charter, 13 Rich. 2. ft. 2. c. 
1. 16 K. 2. c. 6. 


| 


ö 


The chamberlain or under chamberlain to endorſe on | 


2 warrant for a pardon for murder, treaſon or rape, the 
name of the perſon at whoſe ſuit the pardon is granted, 
and the penalty of making ſuch ſuits, 13 R. 2. fl. 2. c. 
1. Repealed 16 R. 2. c. 6. 

A penalty on thoſe who procure pardon for an ap- 
prover, if he becomes a thief again, 5 H. 4. c. 2. 

The general pardon, indemnity and oblivion, 12 Car. 
2. 6. 51. 

Perſons pardoned of felony may be bound to their good 
behaviour fo, ſeven years, 5 V. & M . 13. 

Robbers, 4 & 5 V. & M. c. g. ſeci. 7. 

Clippers, 6 & 7 W. 3. c. 17. ſed. 2. 

Burglars and houſe-breakers diſcovering two or 
_ accomplices, entitled to pardon, 10 & 11 V. 3. c. 
23. ſed. 5. | 

.be King's pardon not pleadable to any impeachment 
by the Commons, 12 & 13 . 3. c. 2. ſecl. 3. 

For mare learning on this ſubjetl, ſee 3 Bac. Abr. tit. 
Pardon. | 

PARDONERS, (mentioned in the ſtat. 22 II. g.) Were 
perſons that carried about the pope's indulgences, and ſold 
them to any that would buy them. Cawel, edit. 1727. 

PARENT, (Parens) A father or mother; but general- 
ly applied to the father. Parents have power over their 
children by the law of nature, and the Divine law; and 
by theſe laws they muſt educate, maintain and detend 
their children. Nod Infl. 63. The parent or father hath 
an intereſt in the profits of the childrens labour while 
they are under age, if they live with, and are maintain- 
ed by him: But the father hath no intereſt in the eſtate 


3 H 8. 
H. 8. c. 15. & 16, 23 H. 


——_ e | 


1 


| Jian. Hid. The eldeſt fon is heir to his father's eſf..te; 
and if there are no ſons, but daughters, the daughters 
ſhall be heirs, Ec. And there being a reciprocal intereſt 
in each other, parents and children may maintain the 
ſuits of each other, and juſtify the defence of each other's 
perſons. 2 Inſt. 564. | 

PARENTE LA, or DEPARENTELA SE TOLLE- 
RE, To renounce his kindred ; which was done in open 
court before the judge, and in the preſence of twelve men, 
who made oath, that they believed it was done lawfully, 
and for a juſt cauſe. We read it in the laws of H. 1. cap. 
88. Si quis propter faidam vel cauſam aliquam de paren- 
tela ſe velit tzllere, & eam foriguraverit, & de ſecietate 
& bereditate & tota illius ratione ſe ſeparet, fs poſtea ali- 
quis a parentibus abjuratis moriatur, vel acridatur, nibil ad 
eum de bereditate vel compoſiticne pertineat, Ec. 
PARISH, [{ Parechia,) Signifies the precinct of a pariſh 
church, and the particular charge of a ſecular prieſt; for 
every church is either cathedral, cenventual or hial : 
Cathedral is where there is a biſhop ſeated, fo called: 
| Conventual conſiſteth of regular clerks, profeſſing ſome 
order of religion, or of dean and chapter, or other colle 
of ſpiritual om Parachial is that which is int 
tuied for ſaying of divine ſervice, and minittring 
the holy ſatrament to the people dwelling within a cer- 
tain compaſs of ground near it. Our kingdom was firſt 
divided into pariſhes by Honorius, archbiſhop of Cunter- 
bury, in the year of our Lord 636. Camb. Brit. pag. 
104, whoſe number at preſent is efleemed to be g284; 
though many authors differ much herein. See Hotoman 
in his Diſputations, De Feudis, cap. 2. concerning this 
word 1 Cowel, edit. 1727. | 

Before the council of Lateran there were no pariſhes. 
Per Hebart Ch. J. Hob. 296. contra by Richardſon. 
Litt. Rep. 75. but lee Gedolpb. Rep. 354, 355. cap. 32. 
ſedi. 8. where pariſhes are argued to have been before that 
council. Originally the kingdom, in reference to ci- 
vil matters, was divided into vills only, and pariſhes 
were diviſions only in rcference to eccleſiaſtical affairs, 
and the Common law took no notice of them, in fo 
much as a fine was not admitted of lands in a pariſh; 
but in proceſs of time pariſhes became diviſions taken no- 
tice of in reference to civil matters, and are now uſed 
in fines; and though a place ſpoken of ſimply is inten- 
ded a vill, yet „abitur præſumptiani donec probetur in can- 
trarium. Per Atkins. Freem. Rep. 228. Trin. 1677. 
incaſe of Addiſon v. Otway. 
| here a pariſh is alledged generally, this ſhall be in- 
tended to be a vill, and to be the lame with the vill, and 
not to contain more vills unleſs it be ſpecially alleged ; 
but a vill and a pariſh is all one, and it is ſufficient to 
| allege a pariſh where a vill is required, as appearsby divers 
caſes, upon an act of parliament, called the ſtatutes of ad- 
ditions, which require that the vill be named, yet it be- 
ing alleged that he was of ſuch a pariſh ſuffices; and for 
this purpoſe the Long Quinto of Ed. 4. 141. and divers 
other books were cited, and 2 Inſt. 669. per Halt; and 
therefore the alleging it as a parith ſuffices; for the pa- 
\riſh of St. Giles is a vill. Skin. 554. Mich 6 W. & 
M. B. R. in caſe of Wilſon v. Laws. See POOR. 

PARISH CLERK, In every pariſh the parſon, vicar, 
c. hath a pariſh clerk under him, whois the loweſt offi- 
cer of the church. Theſe were formerly clerks in orders, 
and their buſineſs at firſt was to officiate at the altar, for 
which they have a competent maintenance by offerings ; 
| but now they are laymen, and have certdin fees with the 
parſon, on chriſtenings, marriages, burials, Ec. beſides 
wages ior their maintenance. Caunt. Parſ. Cmpan. 83, 
34. They are to be twenty years of age at leaſt, and 
known to be of honeſt cenverſation, ſufficient for their 
reading, ſinging, Cc. and their buſineſs conſiſts chiefly 
in reſponſes to the miniſter, reading of leſſons, ſinging of 
pſalms, Sc. And in the large pariſhes of London, they 
have ſome of them deputies under them for the diſpatch 
of the buſinets of their places, which ate more gainful 
than common reCtories Bid. The law looks upon 
them as officers for life: And they are choſen by the mi- 
nifty of the pariſh, unleſs there is a cuſtom for the pa- 


| 


— — 


cal or perſonal of a child, otherwiſe than as his guar- 


riſhioners or churchwardens to chooſe them; in _ 
| 0 
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caſe the canon cannot abrogate ſuch cuſtom; and when | had no ſuch aſſemblies ; for Tacitus avers, that altho 
choſen it is to be ſignified, and they are to be ſworn into Oi Regibus parebant, nunc per principes fuciinubus & 
their office by the archdeacon. Cra. Car. 58g. Can. gt. | ſtudiis trabuntur;, nec aliud adverſus vulidiſſi mus gentes 
He may make a deputy without licenſe of the ordinary. | pro nobis utilins quam quad in commune non canſulunt; rarus, 
2 Strange 942. And cannot ſue in the ſpiritual court for | duabus tribu ſve civitatibus ad propulſandum commune peri- 
fees as being a temporal officer. 2 Strange 1103. culum, conventus, ita dum ſinguli pugnant uni verſi vincuntur. 
PARISHIONER, ( Parechianus,) Is an inhabitant of or | That the Saxons had ſumething like it, will appear from 
belonging to any parith, lawfully ſettled therein. Fac. King Ina's laws, who fluuriſhed anno 712. Canſilis ſin- 
Pariſhioners are compellable to put things in decent order; quit) & documents Cenredt patris mei, Hedle & Erken. 
but the judgment of the majority is the only rule for the | woldi, epiſcaporum meorum, omniumq; aldermannorum meg. 
of decency; and the court inclined, that a |rum, & ſeniarum ſapientium ppuli mei, magna etiam fer. 
rate for that purpoſe is binding; as tor moving the com- |vorum Dei freguentia. But to come a little nearer, 
munion-table out of the body of the church into the | Milliam the Conqueror divided this land among his fol- 


chancel, or rating it higher, &c. Far. 70. Mich. 1 Ann. lowers in ſuch a manner, that every one of them ſhould 


B. R. Newſon v. Bauldry. 


| hold their lands of him in capite ; and they again diſtri- 
Pariſhioners have right te view pariſh books. 11 Mzd. 


buted part thereof among their friends and ſervants, who 
134. Trin 6 Ann. B. R. Love v. Dr. Bently. for the ſame were bound to do them ſuit and ſervice in 
Pariſhioners are a body politick to many 3 as [their courts. The chief of theſe were called Barons, 

to vote at a veſtry if they pay fcot and lot; and they have | who thrice every year aſſembled at the King's court, 
a ſole right to raiſe taxes for their own relief, without the v. at Chriſtmoſs, Eaſter and Whitſuntide ; amongſt 
interpoſition of any fuperior court; may make by-laws whom the King was wont to come in his royal robes, and 
to mend the high-ways, and to make banks to keep out | with his crown on his head, to conſult about the publick af- 
the ſea, and for repairing the church, and making a fairs of the kingdom. But this ancient cuſtom (ſay ſome) 


bridge, Ec. or any ſuch thing for the publick good, and | was changed by Henry the Firſt, who in the 16th year of 
evy poor 


his reign fummoned the Comment to the great council 
at Saliſbury. But fee Sir Walter Raleigh, in his book of 


by the 3 & 4 V. 3. and 7, Ann. to tax and 

rates, and to make and maintain fire-engines, and by 
9 Ges for purchaſing workhouſes for the poor. Arg. 
8 Med. 354. Paſch. 11 Geo. 1. Phillybrown v. Ryland. 

_ (Parcus, from the French parc, or pargue, 


18. and Co. 2 [nft. fol. 268. At this day it is the greateſt 
lembly of the kingdom, conſiſting of the King and 
lecus concluſus,) Signifies with us a piece of ground en- the three eſtates of the realm, wiz. the lords ſpiritual, 
cloſed, ſtore:| with wild beaſts of chaſe, which a man [the lords temporal, and the commons, for the debating 
may have by preſcription, or the King's grant. Cromp. |of matters touching the commonwealth, eſpecially the 
Fur. fol. 148. Manwood in his Foreſt Laws defines it [making and altering of laws. Smith de Rep. Anglor. Lib. 
thus: A park is a place of privilege for wild beaſts of cap. 1 & 2. and Camden. Brit. pag. 112. concerning 
venary, and alſo for other wild beaſts, that are beaſts of which, Co. on Lit. lib. 2. cap. 10. ſect. 164, and in the 
the foreſt, and of the chaſe, tam ſilueſtres quam campeſtres; [fourth part of his Inſtitutes ſaith, Si v- tuſtatem ſpecles, eff 
and ſuch a park differs from a chaſe or warren, in that it |antiquiſſima, ſi dignitatem, eſt bonzratiſſima; ſi juriſdic- 
muſt be encloſed, and may not lie open; for if it do, [tionem, eft capaciſſima 
that is a good cauſe of ſeizure into the hands of the King, King 
as a thing forfeited, as a free chaſe is, if it be not en- 
cloſed; beſides the owner cannot have an action 
ſuch as hunt in his park, if it lie open. See FOREST, [preme court, there are other inferior parliaments, The 
CHASE, WARREN. Gulielm. Cong. liberam fecit ecclefi- [abbot of Croy/and was wont to call a parliament of his 
am de bello, de opere parcorum. Spelman's Glaſſ. And Hen. |monks, to conſult about the affairs of his monaſtery. 
1. had a park at Woodſtock, wherein were lions, leopards, | And at this day the ſocieties of the two Temples, or inns 
camels, Sc. brought thither from foreign parts. Stow. 
Ann. 1117. | conſult of the common affairs of their ſeveral houſes. 
Lords ſhall not have the impriſonment of malefaQtors Cowel, edit. 1727. 
in their parks, &c. St. Mert. 20 H. 3. c. 11. 
Malefactors in parks and ponds may be puniſhed by 
three years impriſonment and ranſom, Qc. or outlawed, 
St. Weftm. 1. 3 Ed. 1. c. 20. | 


F 1's * $4 taken of parks, extenta manerii, 4 Ed. 1. Of the original and antiquity of parliaments. 
1. f. 1. ſed. 4. 


Parks not to be within 200 feet of a highway, or to be] To trace out exactly the original and antiquity of the 
walled, &c. 13 Ed. 1. ft. 2. c. 5. ſſupreme court of parliament, whole tranſcendent juriſ- 
Male factors in foreſts and parks who will not ſtand to |diction, ſays my Lord Coke, is ſuch, that it maketh, en- 
the King's peace, may be killed, &t. de Malefadt. in largeth, and diminiſheth, abrogateth, repealeth and re- 
| Parc. 21 Ed. 1. ft. 2. extended to encloſed grounds 
where deer are kept, 3 V. & M. c. 10. edt. 5. and to [matters eccleſiaſtical, capital, criminal, common, civil, 
lords and game-keepers in the night, 4 & 5 V. & AM. martial, maritime, &c. And to point out the ſeveral al- 
c. 23. ſect. 4. terations it met with, and how it came to be modelled in 
Penalty on pulling down the pales of a park, c. the ſhape we ſee it at this day, ſeems indeed, if not im- 
3 FV. M.. 10. ſecl. 9. 5 Gee. 1. c. 15. edt. 6. poſſible, a work of the greateſt difficulty ; but this diſſi- 
' Recompence to be made by the townſhip to owners of l 
parks for deſtroying their fences, Sc. 6 Geo. 1. c. 16. [conſtitution, but only to time, the loſs and deſtruction 
See GAME. and Vin. Abr. tit. Park. of our records, eſpecially in the Barons wars; nor have 


abn was called Commune Concilium Regnt—— 
Nullum ſcutagium vel auxilium ponam in regno 12 


1. Of the mul antiquity of parliaments. | 
2. Statutes concerning parliaments. 


PARKBOTE, Is to be quit of encloſing a park, or any [the prejudices and different views, which conducted the 


part thereof. Co. 4 Inſt fal. 308. pens of thoſe who have wrote on this ſubject, helped a 
PARLE-HILL, A place where people meet to deter- little to obſcure and perplex the matter. Ca. Lit. 110. 
mine their differences. Cowel, edit. 1727. See Spelman's |4 Inſt. 36. 
deſcription of it in his Gloſſary. However it appears by thoſe lights which we have ſtill 
PARLIAMENT, (Farliamentum, ) Is deduced from the [remaining, and from the inquiries and reaſons ol our beſt 
French, viz. parler, to ſpeak, and ment, mens, the jantiquaries, that there hath always been ſomething ot 
mind; and the writ which ſummons it, ſays, Ad the nature of a parliamentary aſſembly, as ancient as 
canſulendum, e. de arduis Regni negotiis. It is indeed a [any thing which we know of our conſtitution, in which 
ſolemn conference of all the ſtates of the kingdom ſum- the people ſhared with the prince in the legiſlative power: 
moned together by the King's only authority, to treat of [this aſſenibly was ſometimes called Magnates regni, omnes 
the weighty affairs of the realm. The ancient Britans regni nobiles, proceres & fideles regni, univeritat regni, 


communila 4 


the Prerog. of Parliaments, and Cotton's Poſtbuma, fol. 


This in an ancient charter of 


ro, nife 
inſt per commune cuncilium regni noſtri. But beſides this ſu- 


of court, do call that aſſembly a parliament, wherein they 


viveth the laws, ſtatutes, acts and ordinances concerning 


culty is not to be attributed to any peculiar defect in our 
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contributory to the kni 


battery of a ſervant of a member, the 
offender ſhall be proclaimed, and if he donot render him- 


felf to the Ki 
members the like proclamation, 11 H. 6.c. 11. 


After delivery of the writ for election, the ſheriff ſhall | 


proclaim the day of the parliament in the next county, 
and then all = # ſhall attend the election, and the 


knights elected ſhall be returned by indenture, 7 H. 4. 


by 


X w 
The juſtices of afſize ſhall inquire of falſe returns, and 
the ſheriff offending ſhall forfeit tool. 11 H. 4. c. 1. 
But the defendants ſhall have their traverſe, 6 H. 6. c. 4. 
23 H. 6.c.14. 
EleQors of members and the elected, ſhall be reſident 
in the counties, &c.: H. 5. c. 1. 8 H.6.c.7. 


A parliament ſummoned by the King's lieutenant, not 


to be diſſolved by the King's arrival, 8 H. 8. c. 1. 


ec-| 129 13W. 3. c. 3 


the houſe, 6 H. 8. c 10. 


The 


Members to be elected for the counties and ſhire-towns 
in Wales, 27 H. 8. c. 26. ſ. 29. 34 C35 H. f. c. 26. 


O. 


; 


| 


| 


ng's Bench, he ſhall be attaint and pay 
double damages, &c. 5 H. 4. c. 6. For aſſaults on 


of Monmouth ſhall ſend two knights, and | 
— 4 „ 27 H. g. c. 26. 7 28 


& 8W. 


T7 a RK 


Officers of exciſe prohibited to ſolicit at elections. 53; 
W. & M. c. 20. ſect. 48. 

Parliaments to be triennial, 6 /. . c. 2. 

Candidates prohibited to treat or bribe the eleCtors, 7 
8 V. z. c. 4. 2 Geo. 2. c. 

Penalty of falſe and double returns, 7 8 W. 3. c. . 

Returns to be entered by the clerk of the crown, 7 J 
8 V. z. c. 7. fed. 5. | 

For continuing the parliament in caſe of the death of 
the King, 7&8 V. z. c. 15. 4 4m. c. 8. 

Direction for the ſpeedy delivery and execution of the 
writs of election, 7 & 8 IF. 3. c. 25. 
The freeholders oath, 7 © 8 IF. 3. c. 25. ſeF. 3. 
Conveyances for ſplitting frecholds, provibited, 5 & 
8 NV. 3. c. 25. ſecl. 7. 
Mortgagor or ceſtui que truſt in poſſeſſion may vote, 7 
| c. 25. ſect. 7. 

— rich to elect or to be elected, C8 V. z. 
c. 25. ſeci. 8. 
Perſons who refuſe the oaths, not to vote at elections, 
788. z. c. 27. . 19. 6 Ann. c. 23. fed. 13. 

The ſheriff ſhall return his writ within 14 days after 
the election, 10 & 11 W. 3. c. 7. 

The fees of the clerk of the crown on a writ of elec- 
tion, 10 & 11 V. z. c. 7. 

No member of the houſe of Commons ſhall be ca- 
pable of any office in the exciſe, 11 & 12 . 3. c. 2. 
ſect. 150. 

Suits may be proſecuted againſt privileged perſons du- 
ring the intervals of the ſeſſions, 12 & 13 . 3. c. 3. 
Extended to all courts in Great Britain and Ireland, 11 
Geo. 2. c. 24. | 
| Plaintiff ſtaid by privilege of parliament, ſhall not be 
3 limitations, 12 & 13 W. 3. c. 3. 
ed. 3. 
| Suitsagainſt the King's debtor not ſtayed by privilege, 
J. 4 11 Geo. 2. c. 24. ſed. 4. 

Officers of the cuſtoms diſabled trom being members, 
12 & 13 V. 3. c. 10. ,. 89. 

Officers of the cuſtoms prohibited from ſoliciting votes 


| 


ateleQions, 12 F 13 V. 3. c. 10. ſet. 91. 9 Ann. c. 


11. eck. 49. 

| having places or ons, diſabled from being 
members of the houſe of Commons, 12 & 13VV. z. c. 
2. ſect. 3. Repealed 4 Ann. c. 8. 

| Officers may be proſecuted for miſdemeanors in pub- 


11 
ke 
H. c. 21. 


royal aſſent by letters patent ſhall be good, 33 


Knights and citizens to be choſen for the county and 


city of er, 34 © 35H g. c. 13. 
8282 ST nes 
- Wales 35 H. 1. c. 11. 


Where the priſoner in execution is delivered 


by pri- 


vilege of parliament, the plaintiff ſnall have another ex- 
ecution, 1 Fac 1. 6. 13. Not to diminiſh cenſure of 


_ parliament for making ſuch arreſts, ibid. ſect. 3. 
For triennial parli 

16 Car. 2. c. 1. 
16 Car. 1. c. 7. 
The parliament of 1 


660 aſſerted, 12 Car. 2. c. 1. 


Orders or ordinances of both or either houſes without | A 


the King void, 13 Car. 2. c. 1. 


E. 1. 

The county and 

citizens, 25 Car. 2. c. 9. | 
Members not making the declaration againſt 

to loſe their ſeats, 30 Car. 2. ff. 2. ſect. 8. | 
The convention at the revolution declared a parlia- 

ment, 1 M. c. . 2. CM c. 1. 


L 


Lord warden of the cinque ports not to nominate mem-| Ann 


bers, 2 . & M. . 7. 

No members of the houſe of commons to be concern- 
ed in collecting new duties. | 

Members of the houſe of Commons,. may be mem- 
bers, Ec. of the Bank, 5 K. & M. c. 20. fed. 33. 
15 Geo, 2. c. 13. ſe. 8. 


A parliament to be held every three years, 16 Car. 2. 


parliaments, 16 Car. 1.c. 1. Repealed 


lick truſt, notwithſtanding privilege of parliament, 2 U 
3 Ann. c. 18. 
1 The parliament of Great Britain formed, 5 Ann. c. 
art. 22. | 
Particular officers diſabled, 6 Ann. c. 7. ſecl. 25. 15 
Geo. 2. c. 22. | 
Parliament to meet upon the death of the King, and 
to continue ſix months, 4 Ann. c. 8. 6 Ann. c. 7. /. + 
Directions for the elections of the 16 peers for Scu!- 
land, 6 Ann. c. 23. | | 
Voters to take the oath of 
ſect. 13. 


| 


abjuration, 6 Ann. c. 23. 


| Qualification of members of the houſe of Commons, 


crown reſtrained from adjourning the parliament, ' 9 4 


city of Durban to ſend knights and 


| 
| 


nm. c. 5. 


Not to incapacitate the heir apparent of any peer, or of 
any 22 qualified to ſerve as knight of the ſhire, 9 
un. c. 5. /. 2. 

Exceptions as to the univerſities, 9 Ann. c. 5. ſet. 3. 
33 Gee. 2. c. 20. ſed. 3. 
| 2 officers not to ſolicit in elections, ꝙ Ann. c. 10. 
Annual returning officers not to be re- elected the next 
year, 9 Ann. c. 20. f. 8. 
k Ao officers not to ſolicit votes, 10 An. c. 19 

182. | 

Multiplying votes for county elections prohibited, 10 
c. 23. 12 Ann. ft. 1. c. 5. Extended to towns 
that are counties, 13 Geo. 2. c. 20. Kepealed, 19 Ces. 
2. c. 28. ſed, 2. 

Quaker's affirmation admitted, inſtead cf clectot's 
oath, 10 Ann. c. 23. ſect. 8. 

Regulations for the elections of member: in Scatlund, 


32 Ann. ft. 2. c. 7. 7 Ges. 2. c. 16, Proriſion that 
1. e 


. 


P A R 


rene ſhall vote hut thoſe who are admittcd by by the free- | 


;, repealed, 16 Geo. 2. c. 11. 
3 to have continuance for ſeven years, 1 Ges. 


g. 
hy Pe:fons having penſions for term of years, diſabled from 
being members of the houle of Commons, 1 Ces. t. 


J Das and penaliies appointed againſt bribery in elec- 
| tions, 2 Geo. 2 c. 24. Proſecutions tor the penalties ſhall 
be commenced within two years, 9 Geo. 2. c. 38. 3 
Legality of votes to be according to the determination 
of the houſe of Commons, 2 Ges. 2. c. 24. ſect. 4. 
Penalty of perjury * returning officer, clector, Tc, 
1 Ges. 2. c. 24. ſecl. 5, | 
. ts — — taking bribe, 2 Ces. 2. c. 24. / 7. 
County courts not to be adjourned to a Mamay, Fri- 
ds, or Saturday, 6 Geo. 2. c. 23. Repealcd 18 Ges. 2. 
. 18. ſed. 11. 
Judges in S-otl.ind not to be members of the houſe of 
Commons, 7 Ges. 2.c. 16 /.6. 


Troops quartered to withdraw before an election, 8 


9. 2. c. 30. 
Ct _ be commenced in the intervals of ſeſſions, 
ard againſt privileged perſons, 11 Ges. 2. c. 24. ſect. i. 
Suits ag ünſt the King's debturs not ſtaid, 11 Geo. 2. 
& 78 lett.-4. 


Directions for making up the freeholders roll in Scat- 


land, 16 Ces. 2.6. 1. 


Directions for elections for boroughs in Scotland, 16 


Geo. 2. c. 11. feft. 26. 


The act againſt briberv, extended to elections of de- | 


legates in Scatland, 16 Ges, 2. c. 11. ſect. 33. 


Directions for iſſuing the writs and precepts in Scat- 


land, 16 Geo. 2 c. 11. % 40. | 

A new freeholders oath appointed, 18 Gez. 2. c. 18. 
Statutes of jeofails extended to proceedings on this act, 
18 Ges. 2. c. 18. ſet. 15. 

Alterations of the regulations of frecholders votes in 
10 Ann. c. 23. and 12 Ann. ft. 1. c. 5. 18 Geo. 2. c. 
18 ect. 2. | 

When the county court is held within ſix days after 
teceipt of the writ, ſheriff not to adjourn court longer 
than ſixteen days, 18 Ges. 2. c. 18. ſe#t. 10. 

Sheriff, Ec. offending to be indifted, 18 Geo. 2. c. 
18. /e. 12. 19 Ges. 2 c. 28. ſect. 8. | 

The frecholders oath at elections for cities and towns, 
which are counties of themſelves, 19 Ges. 2. c. 28. 


Statutes of jeofails extended to proceedings on this act, 


19 Ges. 2. c. 28. ſect. 11. | 

Llections for cities and towns that are counties, regu- 
lated, 19 Geo. 2. c. 28. | | 
Contractors for circulating Exchequer bills, not diſ- 
abled from being members of parliament, 30 Ces. 2. c. 
3. ſect. 167. 

Copyholders not to vote for knight of the ſhire, 31 
Geo. 2. c. 14. | 

Statutes of jeofails extended to proceedings on this act, 
31 Gee. 2 c. 14. Hel. 4. 

Members to deliver in their qualifications on oath, 33 
C. 2. c. 20. 

Not io incapacitate the heir apparent of any peer, or 
of any perſon qualified to ſerve as knight of the ſhire, 
33 Ces. 2. c. 20. ſed. 3. 

None to vote as freemen at elections but ſuch as: 
have been admitted to their freedom 12 months before 
the ele ction, 3 Ges. 3. c. 15. 

In what manner perſons are to vote in right of an an- 
nuity or rent-charge, 3 Geo. 3 c. 24- 

i See PELR, PRIVILEGE, and 16 Vin. Ar. tit. Par- 
amen 

PARLIAMENT DE LA BONDE, A pariiament fo 
called in Edxvard the Second's time, to which the barons 
came armed againſt the two Spencers, with coloured bands 
uf on their ſleeves for diſtinction. Drug. Bar. 2 part. 

PARLIAME N TUM DIABOLICUM, Was a Parlia- 
ment Held at Conentry, 38 H 6 wherein Edward Farl of 
Alirch (atterward King; and divers of the nobility were 
attainted. But the acts then made were annulied by ihe 
next purliument. Hul. Chiron, 


PAL | 

PARLIAMENTUM INDOCTORUM, Was # bar 
liament held at Coventry, 6 H. 4. whereunto, by ſpecial 
precept to the ſheriffs in their ſeveral counties, no lawyer, 
or perſon ſkilled in the /aw, was to come ; and therefore 
it was ſo called. Walfing. cap 412. u. 30 Rot. Parl. 6 Hen. 4. 
PARLIAMENTUM INSANUM, Was a parliament 
held at Oxford, anno 41 H. 3. MS. in Bibl. Cotton. ſus. 
tit. Vitellius, c. 9. ard was fo called (ſay our Chronicles) 
becauſe the lords came with great retinues of armed men 
to it, and many things were then enacted contrary to the 


King's pleaſure, and his royal prerogative. Corel. edit. 


1727. 

PARLIAMENTUM RELIGIOSORUM. In moſt 
convents they had a common room, into which the bre- 
thren withdrew after dinner for diſcourſe and converſation; 
from whence it was called locutorium, the parlour, or talk- 
ing-room : And the conference there had was called par- 
liamentum, which was ſometimes forbidden to be held, be- 
cauſe it interrupted the more meritorious duties of ſilence 
and meditation. Cowel, edit. 1727. 

PAROL {(Loquela), Is a French word. Kitch. fol. 193. 
uſes it for a plea in court. It is ſometimes joined with - 
leaſe, as leaſe- parol, that is leaſe per parol, a leaſe by 
word of mouth, to diſtinguiſh it from a leaſe in writing. 
Cel, edit. 1727. 

What things may be done by parol or without deed. Stat. 
29. Car. 2. cop. 3. ſect. 1. enaQts, That all leaſes, ef- 
tates, intereſts of freehold, or terms of years, or any 
uncertain intereſts in or out of lands, tenements and here- 
ditaments not put in writing, and ſigned by the parties 

making them, or their agents authorized by writing; 
ſhall have no greater effect than as eſtates at will. 

Seft. 2. Except leaſes notexceeding three , wheres 
of the rent ſhall be two thirds of the full value. | 

Sec. 3. No ſuch eſtates or intereſts, not being copy- 
hold or cuſtomary intereſt, ſhall be aſſigned, granted or 
ſurrendered, unleſs by deed or note in writing figned (uf 
ſupra) or by operation of law. | 

Sect. 4. No action ſhall be brought, to an ex- 
ecutor on a ſpecial promiſe to anſwer damages out of his 
own eſtate. Ot 

Or to charge tl ndant upon any iſe to an- 
6 

Or upon an agreement or conſideration of marriage; 

Or on any contract of ſale of lands, tenements or he- 
reditaments, or any intereſt concerning them, 

Or on any agreement not to be performed within a 

year after the making, | 
| Unleſs ſuch agreement, or ſome note thereof, be in 
writing, and ſigned by the party to be charged, or ſome 
other by himauthorized. 
Seat. 5. All deviſes of lands or tenements ſhall be in 
writing, and ſigned by the party deviſing, or ſome other 
in his preſence or by his direction, and ſubſcribed in his 
preſence by three or four witneſſes, or elſe ſhall be void. 
| Seat. 6. No ſuch deviſes in writing ſhall be revocable, 
otherwiſe than by writing or burning, tearing or cancel- 
ing the fame by the teſtator, or in his preſence, and by 
his conſent. . 

Se. 7. All declarations or creations of truſt ſhall be 
made by ſome writing, ſigned by the party, or by his laſt 
will in writing, or elſe be void. 

Sec. 8. Truſts refulting by implication of law, or 
transferred or extinguiſhed by act of law, ſhall be as if 
this ſtatute had not been made. 

Sect. g. Aſſignments of truſts ſhall be in writing, ſign- 
ed by the party granting or aſſigning by ſuch laſt will, 
or elſe ſhall be of none effect. 

Sea. 17. No contra for the ſale of any goods for 
10 or upwards, ſhall be good, except the buyer actu- 
ally receive part of them, or give ſomething in earneſt, 
or ſome note thereof in writing be made and ſigned by 
the parties to be charged, or their agents. | 

Seat. 22. No will in writing of any perſonal eſtate 
ſhall be :epealed by words only, except the ſame be in 
the life of the teſtator committed to writing, and read 
to him, and allowed by him, and that be proved by three 


witneſſes. 
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. pro indiviſa, and would ſever to every one his 


init him or them that refuſe to join in partition, 


par: ag « . es Old N, Br 
 hurtners, tenants in gavelkind, Cc. | at. Erev. 
fol = F. N. B. fol. 61. See PARTITION. 


FARTNERS, Are where two or more perſon; agree to 
come in thare and ſhare alike to any trade or bargain. 
If there are two partners in trade, and judgment is reco- 
vered againſt one of them, his moiety of the goods in 
partnerſhip only ſhall be taken in execution. Show. Rep. 
174. See 16 Fm. Abr. tit. Partners. | 
PAR'T-OWNERS, Are thoſe that are concerned in 
ſhip matters, and who have joint ſhares therein. And 
when there are part-owners of a ſhip, the majority may | 
| fit her out, without the conſent of the relt ; and if they | 
do, ſuch majority run all the hazard, and arc to partake of 
the profits. Sh:w. 13, 30. Action lies as well againſt 
the part owners of a ſhip, for the loſs of ſpoiling of goods 
delivered to the maſter, as againſt the maſter; for as the 
maſter of a ſhip is chargeable in reſpe& of his wages, ſo 
are the part-owners in reſpect of the freight; but the 
aQion again ſt the part-owners muſt be brought againſt all 
of them, or the defendants may take advantage of it by 
pleading in abatement, Sc. Shaw. Rep. 30, 105. 3 


ev. 2 
PART: Y-JURY. 14 Car. 2. cap. 11. See MEDIETAS 
LINGUAE. | 

PARTY-WALL. See BUILDINGS, FIRE. 

PARVISE. See PERVISE. 

PASCHA CLAUSUM, The Oaves of Eaſter or Low 
Sunday, which cloſes or concludes that ſolemnity. Die (tali) 
aft paſcba clauſum is a date in ſome of our old deeds: 
And the firſt ſtatute of Veſiminſler, anno 3 Ed. t. is ſaid 
to have been made Lendeſmain de la cluſe de Paſche, i. e. 
The Monday after — Week. 

PASCHA FLORIDUM, Palm-Sunday, or the Sunday 
before Eaſter, when the proper hymn or goſpel ſong was 


1727. | 
TPASCHAL RENTS, Are rents or annual duties paid 
by the inferior clergy to the biſhop or archdeacon, at their 
Lafter viſitation, They are alſo termed Synzdals. See 
SYNODALS. 

PASCUAGE, {Paſcuagium, Fr. paſcage,) Grazing, 
feeding, or paſturing of cattle. Mon. Angl. 2 par. fol. 23. 
4. Alſo the ſame with Pannage. 


PASSAGE, Paſſugium,) Is a French word, ſignifying, 


tranſitum. By the ſtatutes of 4 Ed. 3. cap. 7. and Weſtm. | 


2. cap. 25. it denotes the hire that a man pays for being 
tranſported over ſea, or over any river. Cowel, edit. 
1727. 

"The prices of paſſage at Dover, Ec. limited, 4 Ed z. 
c. 8. None to paſs out of the realm without the King's 
licenſe, 5 Ric. 2. fl. 1. c. 2. Reſtrained to Dover and 
Plymouth, 13 Rich. 2. fl. 1. c. 20. Paſſage from Kent to 
_ reſtrained to Dover, 4 Ed. 4. c. 10. See RI- 

8. 5 

PASSAGIUM, A voyage or expedition to the Holy 
Land, when made by the Kings of England in perſon, was 

led Paſſagium. Cowel, edit. 1727. 

PASSAGIO, Is a writ directed to the keepers of the 

ts, to permit a man to paſs over ſea that hath the 
King's licenſe. Reg. Orig. fol. 193. 


4 
PASSATOR, Is he that hath the intereſt or command 


of the paſſage of a river, or the lord to whom a duty is 
paid for paſſage. Cocuel, edit. 1727 
PASS-PORT, A compound of two French words, viz. 
Peer, tranſire, and port, portus, a haven. It ſignifies a 
cenſe made by any that hath authority, for the ſafe 


paſſage of any man from one place to another. 2 Ed. 6. 
2 | 
PASSTAGTARIUS, A ferry-man. We meet with the 


word in Thorn's Chrcnicle, viz. in anno 1287. 

PASTA, Paſte, or kneaded dough before it is baked. 
Corel, edit. 1727. 

PASTE-BOARD. See PAPER. 

PASTITIUM, A paſture field. Caſtrum Arundel 
T. R. E. redil:bat a quidam molino 40s. Ec. de uns paſtitio 
20s. Demeſday, per Gale 761. 

Vor- II. No. 112» 


delivery of the warrant, 18 Hen 6.c. t. 
the Ki 


hood. In like manner, 
idem eff 
Occurrunt turbæ cum floribus & palmis, c. Cawel, edit. | 


1 

PASTORAL STAFF. The form of it was ſtreight, 
| which ſignificd rectum regimen. All the top purt of i' was 
crooked, and the other part ſharp: The crooked ſignified, 
that the biſhop preſided cver the people; and the ſharp 
ſignified to puniſh the ſtubborn. Cowel, edit. 1727. 

PASTURE, Is generally any place where cattle may 
feed; and feeding for cattle is called paſture, wherefore 
we call feeding grounds common of paſture: But com- 
mon of paſture, is properly a right of putting beaſts to 


— 


paſture in another man's foil; and in this there is an in- 


tereſt of the lord and of the tenant. Wood's Inft. 186, 
197. See ADMEASUREMENT. 

PASTUS, Is the ſame with procuration, or the provi- 
ſion which the tenants of the King. or other lords are 
bound to make for them at certain days or ſeaſons, or as 
often as they make a progreſs to their lands: And this in 
many places was turned into money. Hac modo per avum 
liberabs a paſtu Regis I Regine Monaſt 1 tom. 123. 

PATENTEE, Is he to whom the King grants his /et+ 
ters patent. 7 E. 6. cap. 3. | 

FINES = LETTERS PATENT. The form 
of patents of confirmation of grants and liberties, St. 
Form. Canceſſ. 13 Ed. 1. ff. 6. | 

Letters patent ſhall not bear date before the day of the 
| Patents, before 
ng's title found, void, 13 Hen 6. c. 6. The fees 
of the clerk of the ſignet, 27 Hen. 8. c. 11. Confir- 


mation of patents, 1 Ed. 6. e.8, Enrolment of part of 
letters patent may be given in evidence, 3 & 4 Ed. 6. c. 4. 


Conſtat or exemplification of of letters patent | 
be pleaded and — forth, ts El c. 6. wad 
PATRIA, Properly ſignifies the country; but in the law 
it denotes the men of a neighbourhood; ſo when we ſay 
inquiratur per patriam, we mean a jury of the neighbour- 
Aſſiſa vel recognitia per Aſſiſam, 
uad recognitio patriæ. Cowel, edit. 1727. 
PATRIARCH, { Patriarcha,) Is a Greek word ſignify- 


ing a chief father. Anno 335. In the general council hol- 


den at Conſtantinople, it was decreed, The biſhop of Con- 

PATRIMONY, An hereditary eſtate, or right de- 
ſcended from anceſtors. The legal endowmnt of achurch 
or religious houſe, was called eccleftaſtical patrimony ; and 
the lands and reverſions united to the ſee of Rome, are 
called St. Peter's patrimony. Cowel, edit. 1727. 
| PATRINUS, A godfather. IA. ib. a 

PATRON, ( Patronus,) Is uſed in the Civil law for 
him that hath manumitted a ſervant, and thereby is both 
juſtly accounted his great benefactor, and challengeth cer- 
tain reverence and duty of him during his life. See the ti- 
tle De Jure Patronatus in the Digeſt, with the Feudifts pro 
authore ſeudi. Flotoman verbo Patronus, in his Comment. 
de verbis ſuda . Both in the Canon and Common law 
it ſignifies him that hath the gift of a benefice; and the 
realon is, becauſe the gift of churches and benefices be- 
longed unto ſuch good men as either built, or elfe endowed 
them with ſome great part of their revenue. The King 
is patron paramount of all eccleſiaſtical benefices in Eng- 
land. Cowel, edit. 1727. See ADVOWSON. 
| PATTEN-MAKERS, Shall not make pattens of aſp, 
4 Hen. 5. c. 3. May uſe ſuch aſp as is not fit for ſhafts, 


Ed. 4. c. 9. | 
VAGE, (Pavagium,) Money paid towards the pay- 


ſtantinapie ſhould for ever be called a patriarch. 


PA 

ing the ſtreets or highways. Rex. (Ed. 1.) conceſſit pavagi- 

— ville de Huntingdon per quinquennium. Pla. Parl. 35 
W. I. 

| PAVING, LIGHTING, CLEANSING AND 

| WATCHING. The Straid to be paved, 24 H. g. c. 11. 

Heolbourn and Southwark, 25 H. 8. c. 8. 

High Holbourn, Aldgate and Whitechapel, 32 Hen. 8. 

c. 17. | 

For other ſtreets in London, 34 & 35 H.8.c.re. 

The mayor, c. of Londan may bring water to their 

conduits from Hamſtead, c. 35 H. g. c. 10. 

Streets near Aldgate to be paved, 13 Eliz.c. 23. 

For the paving of Ipſwich, 13 Eliz. c. 34. 

For paving the Minoriet, 25 Eliz. c. 18. 


For paving of Chicheſter, 18 Eliz. c. 19. | 
61 For 
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or paving Drury- Lane and St. Giles's, 3 Jac. 1. c 22. 

Fo — cleanſing and lighting the 225 of Landon, 
tc 13 & 14 Car. 2. c. 2. 22 Car. 2. c. 12. ſect. 3. 

Powers g ven to the Lord Mayor and Common Council 
for paving and cleanſing the ftreets and ſewers in Landon, 
19 Car. 2. c. 3. 22 & 23 Car. 2. c. 17. 

General powers given for paving and cleanſing the 
ſtreets of London, Southwark, Cc. 2 W. H ft. 2. c. 8. 

For lighting the ſtreets of London, Ofc. 2 . & M. ft. 2. 
c. 8. fell. 15. 9 Geo. 2. c. 20. Repealed, 17 Geo. 2. 


c. 29. 
Noce paving the ſtreets, 8 & g IF. 3. c. 37. 
For adorning St. James's ſquare, 12 Geo. 1. c. 25. 
For paving, c. the ſtreets of Meſtminſter, 2 Geo. 2. 
e. 11. 


For filling up the channel of Fleet-Diteb, 6 Ges. 2. 
— ſtreet, 8 Geo. 2. c.8 

\ c. 8. 
For regulating the watch in St. Fames's, Weſtminſter, 
and St. George's, Hanover-ſquare 


„ Þ Geo. 2. c 15. 
ng Lincoln. Inn Fields, 8 Geo. 2. c. 26. 

For regulating the watch of St. Martin's in the Fields, 
| Geo. 2.c. 8. | 
® For regulating the watch of St. Paus, Cevent-Garden, 

Geo. 2. c. 1 
* ow icing the wateh in St. Margaret's, and St. 
% Weſtmin 9 2. c. 17. 
T Far alen th watch in St. Ann's, Weſtminſter, 
2. C. 1 
1 ed-Li , 10 Geo. 2. c. I5- 
+ For regulating the watch, and cleanſing the ſtreets and 
ſewers in London, 10 Geo. 2. c. 22. 


For regulating the watch in Ely rents, 10 Geo. 2. c. 
25. 


For lighting and watching Spitalfields, 11 Geo. 2. c. 35. 
For adorning — Square, 16. Geo. 2. c. * | 
Common council to order lamps within the city of 

London, 
Carts 


| „ 23 Geo. 2.c. 18. | Ee 
For cleanſing and watching St. Martin's in the Fields, 
23 Geo. 2.c. 35. ö : 
+ - a and watching Bethnal Green pariſh, 24 
2. c. 20. 
| For adorning Golden Square, 24 Geo. 2. c. 27. 
| For paving and watching St. Margaret”s and St. Fobn's, 


1 infer, 25 Geo. 2. c. 23. | 

or St. George's, Hanover Square, 26 Geo. 2. c. 97. 
Far Bartholomew's the Great, London, 28 Geo. 2. c. 

3 


"For St. Mary le Bone, Middleſex, 29 Geo. 2. c. 53. 


For St. Fobn's, Wapping, and other pariſhes, 29 Geo. 
2. c. $7. ; 
For repairing the pavements belonging to churches, 


31 Geo. 2. c. 17. 
and paſſages in London, 33 


2 


Geo. 2. c. 30. 


Inhabitants to be . Geo. 2. c. 30. ſet. 30. 
For paving the ſtreets of Meſiminſter, the pariſhes of 


: St. Giles in the Fields, St. George Martyr, Ec. ex- 


— the frees in the borough of 


in Torkfhrre, 4 Geo. 3. c. 40. 
PAUPER. See FORMA PAUPERIS. By the ſtat. 11 
Hen. 7. cap. 12. it is enaQted in the words following, 


< Prayen the Commons in this preſent parliament aſ- 
ſembled, that where the King our Sovereign Lord, of his 
molt gracious diſpoſition, willeth and intendeth indifferent 
juſtice to be had and miniſtered according to his Common 
ws to all his true ſubjeQs, as well to the poor as rich, 
which poor ſubjects be not of ability, ne power to ſue 
according to the laws of this land, for the redreſs of in- 
juries and wrongs to them daily done, as well concerning 
their perſons and their inheritance as other cauſes ; for 
remedy whereof in behalf of the poor perſonas of this 
land not able to ſue for their remedy after the courſe of | 


1 where any ſuch ſuit ſhail be.” 


a conſiderable eſtate in poſſeſſion. 


; 
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ihe common law, be it ordained and chaged, That 
every poor perſon or perfors, which have or hereafter 
ſhall have cauſe of action or actions agaivit any perſon oc 
perſons within this realm, ſhall have, by the diſcretion 


| of the Chancellor of this realm for the time being, writ 


or writs original and writs of ſubpæna, according to the 
nature of their cauſes, therefore nothing paying to his high- 
neſs for the ſeals of the ſame, nor to any perſon for the 
writing of the fame writs to be hereafter ſued ; and that 
the ſaid Chancellor for the time being ſhall aſſign ſuch of 
the clerks, which ſhall do and uſe the making and wri- 
ting of the ſame writs, to write the ſame reidy to be 
fealed ; and alſo learned counſel and attornies for the 
ſame, without any reward taking therefore; and afier 


the faid writ or writs be returned, if it de before the King 
in his bench, the juſtices there ſhall afſiga to the lame 


poor perſon or perſons counſel learned, by their difcre- 


tions, which ſhall give their counſel, nothing taking for 


the ſame ; and likewiſe the juſtices ſhall appoint attorney 
and attornies for the fame poor perſon or perſons, and all 
other officers requiſite and neceſſary to be had for the 


ſpeed of the ſaid ſuits to be had and made, which halt do 
their duties without any reward for their counſels, help 


and buſineſs for the ſame ; and the ſame law and order 
ſhall be obſerved and kept of all fuch ſuits to be made 


afore the King's juſtice of his Common Place and Barons 


of his Exchequer, and all other juſtices in the court of 


Before a perſon is admited to ſue in forme panperir, 
he muſt have a counſel's hand to his petition, certifying 
the judge to whom the petition is directed, that he con- 


ceives the petitioner hath good cauſe of action; he muſt 


alſo annex an affidavit to his petition, that he is not 
worth 51. all his debts paid, except wearing apparel, and 
his right to the matter in queſtion. I. it. Reg. 633. 

On motion to diſpauper one who was plainuff in an 
action, becauſe he had a living of gol. per annum; Tur- 
ton and Gauld juſtices, were againſt it, becauſe he fwore 
he was in debt more than it was worth ; but Holt Ch. 
differed from them; for his being indebted, or his eſtate 
being mortgaged, is no reaſon, it is enough that he has 
2 Salk. 507. 

A perſon admitted to fue in forma pauperis, can only 
ſue in that cauſe for which he is admitted, & fic toties 
quoties, Lil. Reg 633. 

It ſeems that, after the ſtatutes which introduced coſts, 

neither plaintiffs nor defendants could fue or defend in 


forma pauperis, for that would be a means of depriving 


the other party of the coſts given him by ſtatute ; and as 
the above-mentioned ſtatute 11 Hen. 7. enables | 
only to ſue as paupers; and as the ſtatute 23 8. 
hereafter ſet forth, excepts only plaintiffs whoare paupers 
from paying of coſts, it ſeems, that the defendant can- 
not be admitted in a civil action to defend as a pauper. 
But it hath been adjudged that a perſon may be admitted 
to defend an indictment in forma pauferis for a miſdemea- 
nor, fuch as a conſpiracy, keeping a diſorderly houſe, 
Sc. for in ſuch proceedings there being no coſts, the 
judges have a diſcretionary power of admitting or refu- 
ſing them by the Common law. Paſch. g Geo. 2. The 
King v. Wright. 


Alſo by 2 Geo. 2. cap. 28. ſeft. 8. it is enacted, 


That in caſe any perſon, arreſted and impriſoned by 
3 Geo. 3. c. 23. and farther by 4 Gee. 3. c. 39. 


virtue of any writ of capias, or information relating to 


hs cuſtoms, ſhall make affidavit before the judge or 


judges of ſuch court where ſuch action or information 
ſhall be brought, or before any other perſon commiſ- 


ſioned by ſuch court to take affidavits, that he is not 


worth, over and above his wearing apparel, the ſum 
of five pounds (which affidavit the ſaid judge or judges 
of ſuch court, and ſuch perſon ſo commiſſioned, is and 
are hereby authoriſed and required to take) and ſuch 
perſon ſhall thereupon petition ſuch court to be admit- 
ted to defend himſelf againſt ſuch action or iatormation in 


forma pauperis, that then the judges of ſuch court ſhall, 


according to their diſcretion, admit ſuch perſon to de- 
fend himſelf againſt ſuch action or information in the 


ſame manner, and with the ſame privileges, as the judges 
of ſuch court are by the law direQed and authorized to ad- 


mit 


* 


„ 


mit or fubje s io commence aQlions for the recovery 
of their right; and for that end and pur poſe it ſhall be 
jawtul for the judges of fuch courts to eflign counſel 
jearned in the law, and appoint an attorney and clerk of 
ſuch court to adviſe and carry on any legal defence that 
ſuch perſon can make againit ſuch action or information; 
which ſaid counſel, atiorney and clerk fo aſſigned and 
appointed, 1s and are hereby required to give his and their 
advice and aſſiſtance to ſuch purivn, and tu do their du- 
ties, without lee or reward. 

It is ſaid, that none ought to | 
forma pauperis in an action un the caie for words, Lil. 
Reg. 933. per Wild. 

Alſo it is faid, that a perſon who ſues in forma paupe- 
ris ought not to have a new trial granted him; becauſe 
having had once the benefit of the King's juſtice he ought 
to acquieſce in it. 1 1:4. 268. per North. 

And it is faid, that paupers ought not to be admitted 
to remove cauſes out ot inierior courts, but ought to ſa- 
risfy themſelves with the juriſdiction within which their 
actions properly ie. 1 Mad 368. per Narth. 

By the orders of the courts, if the party admitted to 

ſue in forma pauperis give any tce or reward to his coun- 

ſel or attorney, or make any contract or agreement with 

them, he thall from thencetorth be diſpaupered, and not 

be afterwards admitted again in that tuit to proſecute in 
deris. Ord. Cur 94. 

Alto if it ſhall be made appear whe ang that any 
perſon proſecuting in forma pauperis hath fold or contrac- 
red for — of the ſuit, or any part thereof, while 
the fame depends, ſuch cauſe ſhall be from thenceforth 
totally diſmiſſed the court. Ord. Cur? 95. 

It is faid, that if a pauper gives notice of trial, and 
does not proceed, he ſhall be diſpaupered. 1 Sat. 506. 
In the ſtatute 23 Hen. 8. c. 15. there is a provifion, 


* That whoever ſues in forma pauperis ſhall not pay 

coſts, but ſhall ſuifer ſuch other iſhment as the 
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notwithſtanding this ſtatute, if he be 


or nonſuited, the uſual practice is to tax the coſts, and 
for non- to order him to be whipped. 1 Rel. 
2 Salk. 506. Stile 386. 

A. brought a bill in forma parferis, to which the de- 


fendant put in a plea and demurrer, which were both | 


over- ruled; and it was inſiſted that he ſhould not 
have coſts, being at none; but my Lord Somers, after long 
debate and inquiry of all the ancient counſel and clerks, 
who agreed, that he ſhould have coſts, ordered him his 
colts like other ſuitors ; for t he is at no coſts, 
or but ſmall coſts, yet the counſel and clerks do not give 
their labour to the defendant, but to the pauper. Abr. 

125. 
N N. See CHEATS, PLEDGING. 

PAWNAGE. See PANNAGE. 

PAYMENT, Is the diſcharge of a debt or promiſe. 
* 

at amounts to a payment ; and what is a good plea of 

fayment. 

A. paid B. 1001 in redemption of a mortgage; B. 
bids C. put it into his cloſet, which C did: Then A. 


demanded his writings, which B. refuſed to deliver; 


whereupon A. required his again; B. bid C. 
fetch it, to deliver it back to A. which C. did, and tur- 
ned it out on the table for A. to take it in preſence of B. 
this was a good payment of the mortgage; but A. re- 
taking the money is accountable to B. tor the money as 
B.'s own money. Cre. E. 614. Trin. 40 Eliz. B. 
Hewer v. Bartholzmew. | 

A. brought 100/. to pay to B. C. who was B.'s 
daughter, ſnatched 20 /. out of the hundred, and went 
away with it. A. ſhall not be chargeable with the 20 J. 
till he ſhall recover the ſame of the daughter ; and an 
injunction was granted accordingly. Chan, R. 68. 9 
Car. 1. Plamer v. Plomer. 

Giving ſecurity for purchaſe money is payment; ad- 
mitted. Chan. Caſes 9g. Hill. 19 & 20 Car. 2. Sir 
Foſeph Douglas v. Wade. 

950. is to be paid by vendee to vendor; vendee by ven- 
dor's order pays 500 J. part to a bond creditor, and takes 


be adtaitted to ſue in 


37. Trin. 10 Ann. J. R. Per Parker Ch. J. in cafe of 


without acquittance is no plea, and fo iſſue was joined 


EF 


un aſſignment to himſelf of the bond, and likewiſe pays 
other money to other creditors by vendor's order, but 
took ſecurity tor re-payment, on certain conditions. De- 
creed to be no payment to the vendor, fo long as the 
aſſignment of the bond, and the lecurity of re-payment 
were kept on foot, and not delivered up to be cancelled. 
Fin. R. 84 Hill. 25 Car. 2. Mug ſen and Sitwell v. Fane, 


= ar a 


Clayton & aÞ. 
A note drawn on A. to pay money for value received, 
is a diſcharge of a debt, though the note be not 


paid, unleſs the creditor return the bill in convenient 
time. Per Halt Ch. J. Show. 155. Paſch. 2 W CM 
Darrach v. Savage. 

A. gives B. a bill of exchange on C. in payment of a 
former debt; this is not allowable as evidence on non aſ- 
ſumpſit, unleſs paid ; for a bill ſhall never go in diſcharge 
of a precedent debt, except it be part of the contra 
that it ſhould be ſo. 1 Salk. 124. 3 & M. Coram 
Holt Ch. J. at Guildball, Clark v. Mundall. 

The plaintiff was indebted to the defendant upon two 
notes ; and the defendant obtained judgment at law 
againſt him for the money; and then defiring the defen- 
dant's forbearance, he told him that if he would procure 
one Deſay to give him his note for the money, he would 
accept of it, and acknowledge fatisfaQtion on the judg- 
ment, ancl deliver up the plaintiff's notes; and being to 
go forthwith out of England, he left the plaintifFs notes 
with his agent here, to be exchanged for Defoy's, in caſe 
the plaintiff procured them; and the plaintiff accordingly | 
procured two notes, payable to the defendant, which he 
delivered to the defendant's agent, and took up his own 
notes, and the attorney at law ſtaid all further proceed- 
ing, but would not acknowledge ſatisfaction on the 
judgment, having no orders for it from his client ; and 
before Defoy paid any of the money he failed, and then 
the defendant proceeded at law on the j ;z where- 
upon the plaintiff brought this bill to de relieved, and 
ſuggeſted that he had diſcounted the money with Defoy, 
and made him ſatisfaction, but he made no proof of 
ſuch thing, and therefore at the hearing, his bill was 
miſſed * 1 1 the Rolls, and this decree was 
affirmed b eper on appeal. 46. Cafet 
146. Hill. — — Gairand. * 

When a merchant draws a bill upon a correſpondent, 
who accepts it, this is payment ; for it makes him debtor 
to another perſon, who may bring his action. ro Ad. 


Lauviere v. Laubray. | | 
In debt upon a ſingle bill, defendant pleads pay- 
ment without acquittance, upon which iſſue was taken 
and found for the plaintiff. It was held, that payment 


upon a thing not material; for if the defendant had paid 
the ſum without an acquittance, yet the fingle bill re- 
mained in force. But there having been an iſſue joined 
upon an affirmative and negative, and found for the 
laintiff, it was held to be aided by the ſtatutes of jeo- 
ails; and Fw had judgment, which was affirmed 
on a writ of error, 5 Rep. Mich. 37 & 39 Elie. 
B. R. NichoPs caſe. * nan 
In debt upon an obligation the condition was, that the 
defendant ſhould pay from time to time the moiety of all 
ſuch money as he ſhall receive, and give account; and 
per cur. payment pleaded is goed one ſhewing the 
particular ſums ; but they agreed, that if the condition 
had been to pay the moiety of, &c. without ſaying from 
time to time, it ought to be pleaded ſpecially. Quære the 
diverſity, Sid. 334. Paſch. 19 Car. 2. Church v. 
Brownewick. 
Stat. 4 & 5 Ann. cap. 16. feet. 12. enafts, That in 
debt on ſingle bill, debt, or ſcire facias on judgment, de- 
fendant may plead payment in bar. In debt on bond, 
if the defendant before action brought hath paid the prin- 
cipal and intereſt due by the defeaſance or condition, tho- 
ſuch payment was not made ſtrictly according to the con- 
dition or defeaſance, yet it may be pleaded in bar, and 
ſhall be as effectual as if the money had been paid at the 
day and place, according to the condition, and had been 


lo pleaded. 
PEACE, 


PS 0 


binding to the peace. Lamb. Eiren. lib. 2. cap. 2. pag: 
| fol. 118. and 129. And al- 


damages to 
ſons wrongfully vexed by ſuch proceſs. 21 Fac. c. 8. 


2. | | 
F Reſtrained from granting ſuperſedeas's, unleſs the pro- 
Or 21 
Fac. 1.c. 9. | 


To puniſh inſufficient ſureties. 21 Fac. 1. c. 8. ſed. 5. 


See SURETY. ; . 
PEA Actions againſt peace-officers 
made local. 21 Fac. 1. c. 1 2. 


PEACE OF AND THE CHURCH, (Pax De: 
£7 Ecclefie,) Was anciently uſed for that reſt and ceſſation 
which the King's ſubjects had from trouble and ſuit of law 

llatione omnes dies dominici, vigilia 
— — po man. See . 
PEACE OF THE KING, (Pax Regis, mentioned in 
ſtat. 6 R. 2. ſtat. 1. cap. 13.) Is that and ſecurity 
both for life and goods, which the King promiſeth to all 
his ſubjeQs, or others taken into his protection. See SUIT 
OF THE KING's PEACE. This point of policy ſeemeth 
to have been borrowed by us from the Feudiſte, which in 
the ſecond book of the Feuds, cap. 53. entitled, De pace te- 
| fenda, Ac. Heotoman proveth. Ot this Hoveden ſetteth 
down divers branches Par peſler. ſuorum Annal. in H. 2. 
fel. 144. and 330. There is alſo Peace of the Church, 
for which ſee SANCTUARY. And the Peace of the King's 
bighway, to be free from all ances and moleſtation. 
See WATLING-STREET. The peace of the plough, 
whereby the plough and Janes are ſecured from 
diſtreſſes; for which ſee F. N. B. fol. 90. So fairs may be 
faid to have their peace, becauſe no man in them may be 
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PECTOREL, (Mentioned in ſtat. 1.4 Car. 2. cap 3) 
1 for the breaſt, a breaſt- plate, derived from peclas, 
a breaſt. | 
{ PECULIAR, (Fr. peculier, private,] Signifies a parti- 
cular pariſh or church, that hath jurildiction within itielt, 
for probate of wills, &c. exempt from the ordinary, and 
the biſhop's courts. The King's chapel is a royal peculi- 
ar, exempt from all ſpiritual juriſdiction, and reſerved to 
the viſitation and immediate government of the King 
himſelf, who is ſupreme ordinary. It is an ancient pri- 
vilege of the ſee of Canterbury, that wherever any manors 
or advowſons do belong to it, they forthwith become 
[exempt from the ordinary, and are reputed peculiars. 
Covell, edit. 1727. 
The court of peculiars is that which dealeth in certain 
pariſhes, lying in the ſeveral dioceſes, which pariſhes are 
exempt from the juriſdiction of the biſhops of thoſe dio- 
ceſes, and are peculiarly belonging to the archbiſhop of 
Canterbury, within whole province there are 57 ſuch pe- 
culiars; for there are certain peculiar jurifulictions be- 
longing to ſome certain pariſhes, the inhabitants whereoc 
are exempt fometimes from the archdeacon's, and ſome- 
times from the biſhop's juriſdiction. Gadalph. Rep. 110. 
cap. 1 1. . 16. See 16 Vin. Abr. tit. Peculiars. 

PECUNIA, Properly money, but was anciently uſed 
for cattle, and ſometimes for other goods as well as moncy. 
So we find often in Domeſday, Poſtura ibidem ad pecu- 
niam ville, that is, paſture-ground for the cattle of the 
village. And in Emendat. Willieimi Primi ad Leg. Edu. 
Canf. Intenti ſimus etiam ut nulla viva pecunia ven- 
dantur, aut emantur niſi infra civitates, & boc ante tres 
fideles teſter. And Leg. Ew. Conf. cap. 10. Qyi babuerit 
0 denariatos vive pecuniz. Corel, edit. 1727. 

\ PECUNIA ECCLESIAE, Was anciently uſed for the 
ſtate of the church. See Tilleſley's Animadv. an Selden's5T ithes, 

PECUNIA SEPULCHRALIS, (LL. Canuti, fil. 102) 
Was money anciently paid to the prieſt at the opening the 
grave for the good and behoof of the deceaſed ſoul. This 
the Saxons called Saulſcead, Saulſcot, and anime ſymbelum. 
Spel. de Concil. T. 1. f. 517. | 

PEDAGE, (Pedagium,) Signifies money given for the 

by foot or horſe through any country : 4 
Oculi, part. g. cap. 7. Cowel, edit. 1727. 

PEDALE, A foot-cloth, a carpet, or piece of tapeſtry 
laid on the ground to tread on for greater ſtate and cere- 
mony. Cowel, edit. 1727. | 

PEDIS ABSCISSIO, Cutting off the foot was a puniſh- 
ment formerly inflicted here; as appear by the laws of 
William the Conquerer, and by Ingulphus, and other au- 
| thors, viz. Interdicimus ne quis occidatur vel ſuſpendatur 
pro aligua culpa, fed eruantur oculi, abſcindantur pedes, 
vel teſliculi, vel manus. Leg. Will. cap. 7. So in In- 
| gulpbus, pag. 856. Sub pana perditicnis dextri ſui pedis. 
Fleta. lib. 1. c. 38. Bractan lib. 3. cap. 32. Menaſ}, 
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troubled for any debt elſewhere contracted. Cowel, | 1 tom. pag. 166. 

edit. 1727. | PEDONES, Foot-ſoldiers. Simeon of Durham, ange 
PEARLS, May be imported or exported, duty-free, 6 | 1085. | 

Gnas > PEDLARS. See HAWKERS. | | 
PEARL-ASHES, To what duties liable, 10 & 11 | PEER, or PIER, (Pera, Fr. pierre, ſaxum, quod e ſaxis 

Vill. 3. c. 21. ſeft. 30. feeri ſolebat,) Is a fortreſs made againſt the force of the 
PEARL- Y, To what duties liable, 22 Car. 2. | ſea, or great rivers, for the better ſecurity of ſhips thar 

C. 1 ee. 3. | lie at harbour in any haven. So is the peer of Dover de- 
PECIA, A piece, or ſmall parcel of ground. Parech.| ſcribed in Cam. Britan. p. 259. anno 14 Car. 2. cap. 27. 

Antiquit. p. 240. The haven and peer of Great-Yarmaouth, mentioned 22 
PEARS. See FRUIT. | Car. 2. cap. 2. 


PEASE. See CORN. 

PECTORALE. A word often met with in old writings. 
Moſt authors agree that it is the ſame with that garment 
called Rationale, which the high-prieſt in the old law 
wore on his ſhoulders, as a ſign of perfection. Tis 
worn alſo by the high-prieſt of the new law, as a fi 
of the greateſt virtue. * gratia & ratione perficitur ; 
for which reaſon it is c Rationale. Tis by ſome 
taken to be that part of the pall which covers the breaſt 
of the prieſt, and from thence it is called PeHorale. But 
all agree that it is the richeſt part of that garment, em- 
broidered with gold, and adorned with precious ſtones 
vel, edit. 1727, 


PEERAGE, Aduty or impoſition for maintenance of a 
ſea peer: Alſo the dignity of the lords or peers of the 


realm. 
PEERS, (Pares,) Signify in our Common law, thoſe 


that are impanelled in an inqueſt upon any man, for the 


gn | conviCting or clearing him of any offence, for which he 


is called in queſtion; and the reaſon thereof is, becauſe 
the courſe and cuſtom of our nation is to " every man 
in ſuch a caſe by his equals, or peers. Weſtm. 1. cap. 6. 
So Kitchen uſeth it, fol. 78. in theſe words, Mais ſi le 
amerciament ſoit affirre per pares. And this word in this 
ſenſe is not in uſe with us only, but with other nations 
| allo. 


” 8 


allo. Fer Pars ſunt cenvaſſulli querum ſertertia Taailus 
tre ter folrniam oft condemnatus. Bartilayus de Regro, 
lib. 4. cap. 2. Et pures ſunt qui ab eadem demino feudum 
tenent. |.ib. 1. Feudor. x 26. Cowell, edit 1727. 

PEERS OF THE REALM, (Pares regni, proceres,) 
Are the nobility of the kingdom, and lords of parliament ; 
who are divided into Dukes, Marquiſes, Earls, Viſcounts, 
and Barons: And the reaſon why they are called peers, is 
for that notwithſtanding there be a diſtinction of dignities 
in our nobility, yet in all publick actions they are equal; 
as in their votes of parliament, and in ng upon the 
trial of any nobleman. S. P. C. lib. 3. And this appel- 
lation ſeems to be borrowed from France, and from thoſe 
twelve peers that Charlemain inſtituted in that kingdom, 
of whom you may read Vincent. de ft. 
Francie, lib. 1. cap. Pares Franciæ. And tho” we 
| borrowed the appellation, and applied it with ſome rea- 
fon to all lords of parliament, yet we have no ſet number; 
for our nobles may be more or leſs, as the King pleaſeth. 
mel, edit. 1727- See NOBILITY. 


P E E 


and if lie — ſtands out, then a ſequeſtration. Becaule 
there can be no proceſs of contempt agaiult lis perſon 
2 Vent. 342. Mich. 22 Car. 2. An. _ 2 

It during the time of privilege, you want to proceed 
immediately againſt a privileged perſon, you muſt either 
get him to to waive his priviiege, which in moſt 
caſes (if he be a man of honour, Ec.) he will not refuſe; 
or you may petition the houſe where he ſits, that he may 
do ſo, and then he ſeldom refules it; or if he does, the 
houſe, if it ſee cauſe, will order kim to waive his privi- 
lege. Curſ. Chan. 499. cap. 18. 

Nete. If the waiver of privilege be of his own gene- 
roſity, or a vo act, it is neceſſary that you have it 
under his hand, or his folicitor's hand, for your indem- 
nity ; for parol waiver, in ſuch caſe, will not be ſuſli- 
cient. Curſ Canc. 499. cap. 18. 

RH — truſtee be made wn: he ſhall 
not have privilege, though he be a member lament. 
Quære. Curl. Cane. 499- cap, 18. 15 
Diſtringus is the firſt proceſs againſt a peer on an in- 
formation for an intruſion on the King's lands, or for a 
trover and converſion of the King's goods. 2 Hawk. Pl. 


1. Of the privilege of peers; and proceeding at law and 
in equity againſt them. 

2. In whut caſes prers are to be ſworn; and for what 
degraded. | 


> trial of peers, and the order and proceſs of | 


1. Of the privilege of peers; and proceedings at law and 


in equity againſt them. 
A bill of Middleſex was iſſued ont of B. R. by an at- 


torney of the court againſt the Counteſs of H. which 
was diſcharged by ſuper ſcueat without pleading ; becauſe 


it appeared by the record, that ſhe was a peereſs, and the | 


attorney was committed for ſuing out the proceſs. Vent. 
298. Trin. 28 Car. 2. Anan'. 

Widows of peers are to have the privilege of peers not 
to be arreſted; but as to privilege of parliament, it was 
determined both ways in 1676. See 2 Chan, Caſes 224. 


Anon 

In ejectment a ſpecial verditt was found on a trial at 
bar, and thereupon ju for the defendant, and coſts 
taxed; and after affidavit of the demand of the coſts, a 
motion was made for an attachment againſt the Dutcheſs, 


(the Duke being dead) ſhe being one of the leſſors, for | 


non-payment of coſts; and it was that if the 
court did not grant it, the defendant would be remedileſs; 
for tho” in other caſes a diſtringas iſſues againſt peers, — 
in this caſe no proceſs can go but an attachment. 
the court refuſed to grant an attachment againſt the 
perſon of the Dutchels, but ordered her to ſhew cauſe 
why an attachment, as to her goods and chattels, ſhould 
not be ifſued ; which rule was afterwards made abſolute. 
Rep. of Pratt. in C. B. 7, 8. Hill. 12 Ann. 1713. 
Thornby, on the demiſe of the Duke and Dutcheſs of Hamil- 
ton v. Fleetwood. | 

A peer, or lord of parliament, cannot be an approver ; 
for it is againſt Magna Charta for him to pay a coroner. 

Inſt. 129. cap. 56. 2 Hawk. Pl. C. 205. cap. 24. 
feel 3. | 

. taken on a foreign attach- 
ment, and removal of the cauſe into C. B. he mult find 
bail, and the bail ſhall be liable to pay the condemnation. 
And for execution on a ſtatute ſtaple, merchant, on the 
ſtat. of 1cton Burnel, or on the ſtat. of 23 H. 8. the 
body of a baron thall be taken in execution; for by theſe 
ſtatutes ſuch perſons were not exe 2 Le. 173. 
1. 209. Trin. 29 Eliz. C. B. Harris v. Lord Maunt joy 

It was held, that a nobleman ſhall be bound with his 
bail in a recognizance to render his body; and that upon 
the ſtat. of 13 Fd. 1. if he hath not goods or lands, his 
body ſhall be taken into execution; for the law in ſuch caſe 
excepts only clerks. 4 Le. 6. 29 Eliz. in C. B. Anow. 

It a bill in Chancery be exhibited againſt a peer, the 
courſe is firſt tor my Lord Keeper to write a letter to 
him; and it he doth not anſwer, then a ſubpana; then 


an order to ſhew cauſe why a ſequeſtration ſhould not go; 


Vo II. No. 112. 


C. 284. cap. 27. ſeci. 12. cites Co. Ent. 387. 
2. In what caſes peers are to be fern; and for what 


ond wane { wo yo 18 Ed. 1. between the Earl 
of Glouceſter and Earl of Slot 


Where a peer is to anſwer to a bill, his anſwer put 
in on his honour is ſufficient ; but where a is to an- 
ſwer interrogatories, to make an affidavit, or be examined 
as 2 witneſs, he muſt be upon his oath; per Harcourt 
Lord Keeper. 2 Kail. 513. in Cane. Sir Thomas Meers 
v. — P | 
of an act of parliament, 16 June 17 E. 4. web act, 
reciting the making of the ſaid Sir George Duke, doth 
expreſs the cauſe of his degradation, in theſe words, viz. 
And foraſmuch as it is openly known, that the ſaid George 
hath not, nor by inheritance may have any livelihood to 
ſupport the ſaid name, eftate and dignity, or any nameof 
eſtate; and oftentimes it is ſo ſeen, that when any lord 
1s called to high eſtate, and hath not convenient livelihood 
to ſupport the ſame dignity, it induceth great poverty and 
indigence, and cauſeth oftentimes great extortion, em- 
bracery and maintenance io be had, to the great 
of all ſuch countries where ſuch eſtate ſhall happen te be: 
| Wherefore the King, by advice of his lords ſpiritual and 
remporal, and by the commons in this preſent 
aſſembled, and by the authority of the ſame, 
eſtabliſheth and enaQteth, That from henceforth 
5 n ſaid Duke, and all the names 
of dignity given to the ſaid George, or to Fobn Nevil his 
father, be from henceforth void RE & 
In which act theſe things are to be obſerved : Firſt, That 
although the Duke had not any poſſeſſions to ſupport his 
—— yet his dignity cannot be taken frem him without 
an act of parliament. Secondly, the inconveniencies do 
appear, where a great ſtate and dignity is, and no liveli- 
hood to maintain it. Thirdly, it is a good reaſon to take 
away ſuch dignity by act of parliament, and therefore the 
faid aQ of the 28 Hen. 8. ſhall be expounded, according 
to the general words of the writ, to take away ſuch in- 
convenience. 12 Rep. 106, 107, in the Earl of Shrewſ+ 
bury's caſe. : 


| 


| 


by 
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3. Of the trial een and the r oi proceſs of 


All the barons of parliament ſhall be tried for treaſon, 
felony, miſpriſion, or as acceſſary at the ſuit of the King 
by their peers. B Charta 9 H. 3. 39. Non ſu- 
per eum ibimus, c. niſi per legale judicium parium ſuo- 
rum. 2 —.— 33 30. b. Sta. 152, 153. 80 
all of the nobility, who are iament. 
the Common 2 which 7 affected by the ſtat. 
20 H 6. cap. 2. All duicheſſes, counteſſes and baro- 
neſſes, who are noble by deſcent, creation or marriage. 
2 Inft. 30. And marchioneſſes and viſcounteſſes, c. 
though not named by the ſtat. 20 H. 6. 9. 2 Inſt. 50. 
So the queen conſort, or dowager. 2 Iuſt 50. And a 
peer cannot waive his trial by his peers. Kel. 56. in 
Med. 621. 1 Tr. 265. 2 Ruſb. 94. 

But the nobles of another kingdom, or who are not 
barons of our parli „ ſhall not be tried by the peers 


of parliament. By the Common law, confirmed 


445 - for they are not peers 

<= If "4% not accuſed in parliament. 4 Seld. 3 vol. 2 f 
1541. 3 Inff. 30. For they make proxies after plea, 
and withdraw themſelves. 3 In/f. 31. So a baron © 
parliament ſhall not be tried by his peers | 

which is the ſuit of the party. 2 luft. 49. 
Sta. P. C. 152. . 10 Ed.4.6.6. 3 Inft. zo. 


4. | | 
By ſtat. 7 V. 3. cap. 3. f. 10. it is enacted, That up- 


on the trial of any peers or either for ire: 
or miſpriſion of treaſun, all the peers who have a right 
to ſit and vote in parli 


days at 
oaths 


leaft before the trial, and peer ſo ſummon- 
ing ſhall vote in the trial, firſt taking the 
of allegianceand ſupremacy required by 1 V. & A. 
Car. 2. 


ed and 


as in England 
peer be impleaded by a commener, yet ſuch cauſe 


try; for tho” the peers are the proper pares to a lord of 
parliament in capital matters, where the life and nobility 
of a peer is concerned; yet in matter of property, the 
trial of fact is not by them, but by the inhabitants of 
thoſe counties where the facts ariſe, ſince ſuch peers liv- 
ing through the whole kingdom could not be generally 
cognizant of faQts ariſing in ſeveral counties, as the inha- 
bitants themſelves where they are done; but this want 
of having noblemen for their jury was compenſated as 
much as poſſible, by returning perſons of the beſt qua- 
lity; therefore a knight is neceſſary to be ſummoned in 
es 4 adds. con is party. G. Hift. C. B. 78, 79. 

It has been that if a on an arraignment 
before the lords retuſe to put — his peers, he 


mall be dealt with as one that ſtands mute; for it is as 


much the law of the land, that a peer be tried by his 
peers, as a commoner by commoners ; yet if one who 
mere db dd as a com- 
moner, and plead Not guilty, and put himſelf upon his 


country, it.has been adjudged, that he cannot afterwards | 
ſuggeſt that he is a peer, and pray a trial by his peers. 2 ty 


Hawk. Pl. C. 425. cap. 44 J 19. 

The order proceſs of this trial anno 1 H. 
4 1. and anno 13 H. 8. 13. That when a lord of the 
parhament is to be arrai of treaſon or felony, of 
which he is indicted, the King by his letters patents ſhall 
make one great and ſage lord to be the High Steward of 
England tor the day 
ſaid day ſnall make precept to his ſerjeant at arms, (who 


ſhall be duly ſummoned 20 | 


' marries a baron; 


be tried by peers, but by a jury of the coun- | 


the arraignment, who before the | 


& 32 © 


is appdinted to ſerve him during the time of his comm. 
ſion, ) to cauſe to come before him twenty or eighte.1 
lords of the parliament at the ſame day; and after at ile 
day when the Steward ſhall be under the cloth of ſtate 
upon the arraignment of the priſoner, and has cauſed lo 
be read his commiſſion, the ſaid ſerjeant ſhall return the 
ſaid precept, and the lords ſhall be thereupon demanded, 
and when they have appeared, and are ſeated in their 
places, the conſtable of the Tower ſhall be demanded to 


y | bring his priſoner to the court, who ſhall be conducted 


by him to the bar, and then the ſaid High Steward thall 
ſhew to the priſoner the cauſe tor which the King has 
aſſembled there the lords and him, and commanded him to 
anſwer without any dread, and thereupon ſhall cauſe the 
clerk of the crown to read the indictment to him, and 
ro demand of him if he be guilty or not, to which, ai- 
ter he has anſwered, Not guilty, the clerk ſhall demand 
farther of him, how he will be tried? To which he may 
ſay, by God and his peers; and immediately upon this 
the ſerjeants and King's attorney ſhall give evidence 
againſt him; to which, when the pritoner has anſwered, 
the ſaid conſtable ſhall be demanded to retire with the 
faid priſoner from the bar to ſome place for the time that 
the lords ſecretly ſhall take in the ſaid court together; 
and thereupon the lords ſhall riſe from their places, and 


. | conſult together, and that which they do they do upon 


their honour without any vath to be adminittered to them ; 
and when all of them, or the greater part of them are 

they ſhall return to their places, and ſeat them- 
ſelves ; and then the Fligh Steward ſhall demand of the 


. | youngeſt lord by himſelf, If he who is arraigned be guilty 


or not ? and fo of him who is next to the youngeſt, and 
ſo of the reſt ſeriatim, till he has peruſed all; and each 
of the lords ſhall anſwer y himſelf, and then the ſaid 
Steward ſhall ſend for the ſaid priſoner, who ſhall be 


brought back to the bar, to whom the ſaid Steward ſhall 


rehearſe the verdict, and give judgment acordingly. 
3 3 cap. 1. See 16 Fin. Abr. tit. 


PEERESS. A Digni be obtained by marriage: 
As, if a duke, — — 1 Sc. — the wile 
ſhall be noble for her life. Co. Lit. 16. 5. And if a 
woman marries a duke, who dies, and afterwards ſhe 
ſhe continues a dutcheſs. Co. Lit. 
16. 5. 2 Inft. 50. If = duke, earl, c. who has the 


dignity in fee, has not a ſon, but ſeveral daughters; the 
6 Ann. cap. 23 f. 12. Peers ſhall be indicted 


King may confer the dignity on him who marries any of 
the daughters, as he pleaſes. 12 Cs. 11. But if a wo- 
man, noble by marriage, afterwards takes a huſband un- 
der the degree of nobility, ſhe ſhall loſe her nobility. Co. 
Lit. 16. b. 2 Inſt: 50. Dyer. 79. b. Or. 81. Other- 
wiſe if a woman, noble by deſcent, takes a huſband not 
noble. Co. Lit. 16. b. 2 Inft. 50. per Brozh, Or. $2. 
Or if a Queen Dowager takes a huſband, noble or not 


noble: For ſhe by her —_— marriage ſhall not loſe 


her dignity. 2 Inſt. 50. Yet if a woman, noble by 
deſcent, marries to an inferior degree of nobility, as, if 
the daughter of a duke marries a baron, ſhe thall have 
the precedence only as a baroneſs. Ow. 82. | 

1 - * FORT ET DURE. See PAINE FORT ET 


PEISA, A pound weight; it was anciently uſed for 


pondus. Cowel, edit. 1727. 


PELA, A peel, apile, a fort. The citadel or caſtle 
in the Je of Man, was by this name granted to Sit 
Jabn Stanley. Pat. 7. H. 4 m. 18. 

PELFE and PEL FRE, {Pelfra) In time of war the 
Earl Marſhal is to have all preys and booties, all the geld- 
ed beaſts, except ſheep, hogs and goats; which is called 
pelfra. Cowel, edit. 1727. 


paid for ſkins, pelts or leather. 
PELLICIA, A pilch, Tunica vel indumentum pelliceum; 
bine ſuper pelliceum, a ſur-pilch, or ſur-plice. Spelman. 
PELLIPARIUS, (Pat. 15 Edw. 3. Pp. 2. m. 45) A 
leather- ſeller or ſkinner. 
PELL. OTA, (Fr. Pelate) The ball of the foot. See 
Co. Inſt. par. 4. fol. 368. 
PELT-WOOL, I: the wes! pulled off the kin, or pelt 
of dead ſheep. 8 UI 6. cap. 22. 


PEMEROKE 


PELLAGE.. (Ret. Parl. 11 H. 4.) The cuſtom or du- 


2 c 


P 


PEMBROKF COLLEGE in Oxſird, The maſter en- 
titled to a prebend in the cl. urch of Glouceſter, 12 Ann. ſt. 
2. c. 6. ſect. 7. 

PEN, Signifies an high mountain, as Mr. Camden tells 
us in his Britannia. It was fo called by the Britains; 
and not only by them, but by the old Gauls: From 
whence thoſe high hills which divide France from Italy, 
are called Appennines, Cowel, edit. 1727. 

PENAL LAWS, Are of three kinds, viz. Fœna pecuni- 
aria, pena cor perulis, and pœna exilii. Cro Jac. 415. And 
penal ſtatutes have been made upon many and various oc- 

caſions, to puniſh and deter offenders; and they ought 
to be conſtrued ſtrictly, and not to be extended by equi- 
ty, but the words of them be interpreted benefi- 
cially, according to the intent of the legiſlators. 1 Inff. 
34» 268, where a thing is prohibited by ſtatute under a 


penalty, if the penalty, or part of it be not given tohim|t7 
who will ſue for the fame, it goes and belongs to the | 


King. Raft. Entr. 433. 2 Hawk. 265. But the King 
cannot grant to any perſon, any penalty or forfeiture, 
&c. due by any ſtatute, before judgment thereupon had ; 
though aſter plea pleaded, juſtices of aſſize, Ec. having 
Dower to hear and determine offences done againſt any 
nal ſtatute, may compount the penalties with the de- 
ndant, by virtue of the King's warrant or privy ſeal. 
Stat. 21 Fac. 1. c. 3. There are penalties ordained by 
ſeveral penal acts of parliament, to be recovered in any 
court of record ; but this is to be underſtood only of the 
courts at Weſ'minſter, and not of the courts of record of 
inferior corporations. Tenk. Cent. 223. See STATUTES. 
PENALTY OF BONDS, Fc. If a man brings an ac- 
tion of debt upon a bond for performance of covenants, the 
plaintiff ſhall recover the whole penalty of his bond ; be- 
cauſe in debt, the judgment muſt be according to the de- 
mand, and the demand is to be for the whole penalty; but 
upon the defendant's bringing a bill in equity, and praying 
an injunction to the ſuit at Common law, the court 
of equity uſually grants it till the hearing of the cauſe; 
and upon hearing of the cauſe, they will continue the 
injunction farther, and order a trial at law on a quantum 
damnificatus, for the jury to find what damages the plain- 
tiff received by reaſon of the breach of ants, fc. 
And they farther order, that after ſuch verdi& given at 
the Common law, both parties ſhall reſort back for the 
decree of that court: So that here muſt be ſeveral actions 
and ſuits at law and in equity; whereas a bare action of 
covenant, without fuing for the penalty of the bond, 
will make an end of the buſineſs in leſs time, and for a 
much leſs charge. 2 Lill. Ar. 288, 289. A perfon 
being entitled to the penalty by law, a court of equity 
will not relieve againſt it, without paying principal, intereſt 
and coſts; and where a penalty is recovered at law and 
paid, Chancery may decree the party to refund all, ex- 
cept the principal and intereſt, c. Chan. Rep. 437. 
This court will not generally carry the debt, beyond the 
penalty of a bond: Yet where a plaintiff came to be re- 
lieved againſt ſuch penalty, though it was decreed, it was 
on the payment of the principal money, intereſt and coſts; 
and nutwithſtanding they exceeded the penalty, this was 
affirmed. 1 Fern. 350. Abr. Caf. Eg. 92. See 16 Vin. 
Hör. tit. Penalty. 
PENANCE, ls an eccleſiaſtical puniſhment, uſed in the 
diſcipline of the church, which doth affect the body of the 
nitent; by which he is obliged to give a publick 
Raistactten to the church, for the ſcandal he hath given 
by his evil example. So in the primitive times, they 
were to give teſtimonies of their reformation, before they 


were re- admitted to partake of the myſteries of the | 


church. In the caſe of inceſt, or incontinency, the ſin- 
ner is uſually enjoined to do a publick penance in the ca- 
thedral, or parith church, or publick market, bareleg- 
ved and barcheadcd in a white ſheet, and to make an 
open confeſſion of his crime in a preſcribed form of 


words; which is augmented or moderated according to | 


the quality of the fault, and the diſcretion of the judge. 
So in ſmaller faults and ſcandals, a publick ſatistaction 
or penance, as the judge ſhall decree, is to be made be- 
tore the miniſter, church wardens, or ſome of the pari- 


thioners, reſpect being had to the quality of the offence, 


„„ 

and circumſtances of the fact; as in the caſe of defama- 
tion, or laying violent hands on a miniſter, or the like. 
Ged. Append. 18. See PROHIBITION. 

PENANCE, At Common law, where a perſon ſtans 
mute, fee PAINE FORT ET DURE. 
F yas A penon, or enſign-bearer, Czxwol, 
edit. 1727. | 
PENNY-POST. See POST. 
PENNY-WEIGHT. As every pound contained twelve 
ounces, each ounce was commonly divided into twenty 
parts, called penny-weights ; and though the penny-weigbt 
be altered, yet the denomination ftill continues. Every 
penny-weight is ſub-dirided into tweaty-four grains. 
Convel, edit. 1727. | | | 
— PENON, (mentioned in ſtat. 11 Ric. cap. 1.) Is a 
ſtandard, banner or enſign, carried in war. Cowe!, cd:t. 


727. | | 

PENSA SALIS, Caſei. A wey of ſalt, or cheeſe, con- 
taining 256 pounds. Cowel, edit. 1727. 
PENSAM, Ad penſum, The ancient way of paying 
into the Exchequer as much money for a pound ſterling, 
as weighed twelve ounces Trey. Payment of a pound de 
numero, imported juſt twenty ſhillings ; ad ſcalam twenty 
ſhillings and ſix-pence; and ad penſum, imported the full 
weight of twelve ounces. See Loxwndes's Eſſuy on Coin, p. 4. 
PENSION, (Fr. Penff2n) An allowance made to any 
one without an equivalent. F:bnf. And to receive penſion 
from a foreign prince or ſtate, without leave of our 
King, has been held to be criminal, becauſe it may in- 
cline a man to prefer the intereſt of ſuch foreign prince 
to that of his own country. 1 Haw. P. C. 58. Six- 
pence in the pound to be deducted of all ſalaries, 7 Geo. 
ft. 1. c. 27. ſed. 19. 12 Ges. 1. c. 2. What penſions are 
chargeable with the land-tax, and what exempt, 30 


Ges 2. c. 3. feet. 3, 94, 93, 96, 97. See PARLIA- 


MENT. ; | | 
PENSIONS OF CHURCHES, Are certain ſums of 
money paid the clergy in licu of tithes. And fome churches 
have ſettled on them annuities, penſions, Ec. payable by 
other churches; which penſions are due by virtue of 
ſome decree made by an eccleſiaſtical judge a con- 
troverſy for tithes, by which the tithes have been de 
creed to be enjoyed by one, and a penſion inſtead there- 
of to be paid to another; or they have ariſen by virtue 
of a deed made by the conſent of the parſon, patron and 
ordinary; and if ſuch penſion hath been uſually paid for 
twenty years, then it may be claimed by preſcription, 
and be recovered in the ſpiritual court ; or a parſon may 
proſecute his ſuit for a penſion by preſcription, either in 
that court or at Common law, by a writ of annuity; 
but if he takes his remedy at law, he ſhall never after- 
wards ſue in the ſpiritual court : If the preſcription be 
decreed, "_ muſt be tried by the Common law. F. 
N. B. 51. rdr. 230. Fentr. 120. A ſpiritual per- 
ton may ſue in he ſpicitual court, for a — 2 
nally granted and confirmed by the ordinary; but where 
it is granted by a temporal perſon to a clerk, he cannot; 
as it one grant an annuity to a parſon, he muſt ſue for it 
in the temporal courts. Cra. Eliz. 675. See ECCLE- 
SIASTICAL COURTS. 
| PENSION OF THE INNS OF COURTS, That 
which in the two Temples is called a parliament, and in 
Linceln's Inn a council, is in Gray's Inn termed a 5 
that is, an aſſembly of the members of the ſeciety, to con- 
ſult of the affairs of the houſe. And in the inns of court, 
penſions are certain annual payments of each member to 
the houſe. Cowel, edit. 1727. | 
PENSIONERS, ( Fenſianarii,) Are a band of gentle- 
men fo called, that attend as a guard upon the King's per- 
ſon: They were initituted anno 1539, and have ag al- 
lowance of fifty pounds a year, to maintain themſelves 
and two horſes lor the King's ſervice. See Stow's Annals 
PENSION RTT. When a penſion-writ is once iſſu- 
ed, none ſued thereby in any inns of court, ſhall be dit- 
charged or permitted to come into commons, till all du- 
ties be pai... Order in Cray's Inn, wherein it ſeems to 
be a peremptory order againtt ſuch of the ſociety as are 


ſin arrear for penſiens and oil. er duties. Cowel, edit. 1727. 


PENT F.- 
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PENTE.COSTALS, { Pentecoftalia,) Were certain pi- 
cus oblations made at the feaſt of Pentecoſt, by pariſhioners 
to their pariſh-prieſt, and ſometimes by inferior churches 
or pariſhes, te the principal mother church. W hich ob- 
lations were alſo called Whitfon farthing:, and were divi- 
ded into four parts, one to the pariſh-prieſt, a ſecond to 
the poor, a third for repair of the church, and a fourth 
to the biſhop. Stephens of Prccurations and Fentecaſtali. 
See Kennet's Gloſſary in Fentecoſtalia. | | 

PENY. (Saxon Penig.) Was our ancient current ſilver 
2 Inſt. fol. 575. The Saxons had no other fort of ſilver 
coin. It was in weight to our three-pence: Five 
of thoſe fenies made one ſhilling Saxon, and thirty penies 
made a mark, which they called mancuſe, and weighed 
as much as three of our half-crowns. The Engliſh peny 


5 
it. Vrin. 24 Car. t. B. R. 2 ill. Ar. 199. A pe- 
remptory day is when a buſineis is by a rule of court 10 


> <— 
»— 


unto then, by reaſun of other buſineſs, the court at the 
prayer of the party concerned will diſpenſe with the not 
ſpeaking to it at that time, and give a farther day without 
| prejudice to him; and this is called the putting off of . 
| peremptory, and is uſed to be moved ior by counſel at tie 
_ of the court, when it is grauted of courſe, 2 J. . 
11d. 

| PERINDE VALERE, [s a term in the Eccleſiaſtical l. u, 
and ſignifies a diſpenſation granted io à clerk, that being 


cal fur ion, is Je fads admitted to it ; and it nath the ap- 
pellation from the words, which make the faculty as ei. 


called ſterling, is round, without clipping, and weighs | fectual to the party diſpenſed with, as if he hai been 
32 grane frumenti in medio ſpice; twenty pence make | actually capable of the thing, lor which he is diſpenſed 


an ounce, and twelve ounces make a 


Stat. Edw. 


with at the time of his admiiſion. 25 FL. 8. cap. 21. « 


1. It was made with a croſs in the middle, and broke | is called a writ. 


into half-pence and farthings. Cowel, edit. 1727. 
-WEIGHT. SeePENNY-WEIGHT. 
PEPPER. See SPICES. 


PERAMBULATION OF THE FOREST. /Peram- | 


bulatio 


; 


16 Fin. Abr. 306. 


RES 
PERCA. 


1727. 
PN CUI ET POST. See EN TR. 


PERDINGS, (Mentioned in Leg. H. 1. cap. 29.) Sig- 
n vi. men of no ſubſtance. 

PERDONATIO UTLAGARIAE, Is a pardon for 

him, who for contempt in not coming to the King's court, 


PERINDINARF, To ſtay, remain, or abide in a place. 
Patri qui tunc Londiniis periadinavit nuntios drrigens, 
Matt. Weſtm. anno 1016. Forte (cue, cap. 36. 

PERIPHRASIS, Circumlocution; uſe of many words 


foreſt e,) Is the ſurveying or walking about the fo- | to expreſsthe ſenſe of one. Fobn/. No periphraſis, or ci 
reſt, or 4 6 of it, bo i. os ctr eine cumlocution will ſupply _ Ls tap 


words of art, which the law 


to ſet down the metes and bounds | hath appropriated for the deſcription of offences in indict- 
thereof, and what is within the foreſt, and what without. 


17 Car. 1. cap. 16. 20 Car. 2. cat fo See 
G oo eUni EU ENG 


ments: And not any periphraſis, intendment or conclu- 
ſion ſhall make good an indictment, which doth not 
| bring the fact within all the material words of a ſtatute; 
unleſs the ſtatute be recited, Sc. Cro. Elia. 535, 7.49. 

2 Hud. F. C. 224, 249. 
| PERJURY AND SUBORNATION. Perjury, ( Per- 
Jurium eſt mendacium cum juramento firmatum,) ls a crime 
= , pas ay — by any that 
authority to any in any judicial proceeding, 
who ſwears adſol ely La falſely ot matter material to 
the iſſue, or cauſe in queſtion, by their own act, or by the 
ſubornation of others. And if a man call me ferjured 
nan, I may have my action upon the caſe, but it mult 
be intended contrary to my oath in a judicial proceeding : 
But for calling me a for ſworn man, no action lies; be- 

part. 16 

Perjury by Ge Common law is defined a wilful falſe 
oath, by one who being lawfully required to depoſe the 
truth in any proceeding in a court of juſtice, ſwears ab{c- 
ce to the point in 


_ O_o | 

qu ion, whether he be believed or not. 2 Hawk. P. 
272. 

| Subornation of perjury by the Common law is an of- 


fence in procuring a man to take a falſe oath amounting 
to perjury, who actually takes ſuch oath; but it ſeemeth 
clear, that if the perſon, incited to take ſuch an oath, 
do not actually take is, the perſon by whom he was ſo 
incited is not guilty of ſubornation ; yet it is certain, that 
he is ſo liable to be puniſhed, not only by fine, but alſo 
ae f 

infamous puniſhment. 1 Rol. Abr. 41, 57. 


is andafterwards of is cwn accord rickdech hin 1 Hawk. N C. 177. 
ſelf —_— Reg. Fudicial fol. 28. Leg. N.. Confeſſ. 


os 


PEREMPTORY, (Perempterius, from the verb feri- 
mere, to cut off,) Joined with a ſubſtantive, as action or 


exception, ſignifies a final and determinate act, without 


hope of renewing or altering. So Fitzberbert calleth a he- 
remptory action. Nat. Brev. fol. 35, 38, 104, 108, and 


ment of the plaintiff s writ, and the plaintiff demurs upon 
the iſſue, if on arguing the demurrer the iſſue is over- 
ruled as not good; the court will give the defendant a 
day over to anſwer per ily, vix. to plead a plea to 
the merits of the cauſe ; the former which was over- 
ruled, being only in abatement of the writ: But it is 
otherwiſe where ſuch an iſſue and demurrer is in bar of 
the action; for there the merits of the cauſe are put upon 


peremptory, Idem, fol. 5. 11. A peremptory ex- | 


1. What is perjury by the Common law, and bow reftrain- 
ed and puniſhed. | 


2. How reſtrained and puniſhed by flatute. 


1. What is perjury by the Common law, and bow reſtrained 


It, It is 
that the falſe oath be taken wilfully, viz. with ſome de» 
gree of deliberation, and not merely owing to ſurprize ot 
inadvertency, or a miſtake of the true ſtate of the quel- 
tion. 5 Med. 350. 

2dly, The oath muſt be taken either in a judicial pro- 


nature, wherein the King's honour or intereſt are con- 
cerned ; or before commiſſioners appointed by the King to 


inquire of the forfeiture of his tenants, or of defective 


titles wanting the ſupply of the King's patents; but it 
| is not material whether the court, in which a falſe oath 
| is 


be ſpoke to at a preciſe day; but if it cannot be ſpoken 


defective in his capacity for a hene fice, or other eccleſiaili- | 


corporal 
elv. 72. Cro. Fac. 158. 2 Keb. 399. 3 Mad. 122. 


neceſſary to conſtitute the offence perjury, 


ceeding, or in ſome other publick proceeding of the like 


is taken, be a court of record or not, or whether it be 


s "of "OA 2 — 


circumſtance, if ſuch oath have a plain 


unlawfully and corruptly procure any 
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a court of Common law, or a court of equity, or Civil 
law, Ec. or whether the oath be taken in the face of 
the court, or out of it, before perſons authoriſed to exa- 
mine a matter depending in it; as before the ſheriff 
on a writ of inquiry, &c. or whether it be in relation 
to the merits of a cauſe; or in a collateral matter ; as 
where one, who offers himſelf to be bail for another, 
ſwears that his ſubſtance is greater than it is, Cc. but 
neither a faite oath in a mere private matter, as in ma- 


king a bargain, c. nor the breach of a promiſſory oath, | 


whether publick or private, are puniſhable as perjury. 
1 Hawk. P. C. 173, and leveral authorities there cited 


zily, The oath ought to be taken before perſons law- | 


fuilv authoriſed to adminiſter it; for if it be taken be- 
fore perſons aQting merely in a private ca or be- 
tore pexſons pretending to a legal authority of admini- 


P E R 
tele, debts or damages in any of the King's coutts of 
Chancery, Whiteball or elſewhere, within any 
King's duminions of England or Wales, or the marchcs 
uy = or perſons ſhall have au- 


thority by virtue of 


ſtring ſuch oath, but having in truth no ſuch authority, | being 


it is not puniſhable as perjury; yet a falſe cath taken be- 
fore commiſſioners, whole commiſſion at the time is in 
ſtriftneſs determined by the demiſe of the King, is per- 
Jury ; if taken before ſuch time as the had 
notice of ſuch demiſe; for it would be of the utmoſt ill 
conſequence in ſuch caſe to make their proceedings wholly 


4thly, The oath ought to be taken by a perſon ſworn 
to depoſe the truth; and therefore a falſe verdict comes 
not under the notion of perjury, becauſe the jurors ſwear 
not :0 depoſe the truth, but only to judge of the 
depoſitions of others; but a man may be as well perju- 
red by an oath in his own cauſe, as in an anſwer in Chan- 


void. 1 Hewk. P. C. 173-4. 


cery, or in an anſwer to interrogatories concerning a| 


contempt, or in an affidavit, Ofc. as by an oath taken by 
him as witneſs in another's cauſe. 1 Hawh. F. C. 174. 
 $thly, It is not material, whether the thing ſworn be 
in itſelt true or falſe, where the perſon who ſwears it in 
truth knows nothing of it. 1 Hawk. P. C. 175. 

6thly, The oath muſt be taken abſolutely and direQ- 
ly; and therefore if a man only ſwears as he thinks, re- 
members or believes, he cannot be guilty of perjury. 1 
Hawk. F. C. 175. | 

7thly, The thing ſworn ought to be ſome way mate- 
rial; for if it be wholly foreign from the purpoſe, or al- 
together immaterial, and neither any way pertinent to 
the matter in queſtion, nor tending to aggravate of e- 
tenuate the damages, nor likely to induce the jury to 


give the readier credit to the ſubſtantial part of the evi-{j 


dence, it cannot amount to perjury, becaule it is wholly 
wile and inſignificant ; as where a witneſs introduces his 
evidence, with an impertinent preamble of a ſtory con- 
cerning previous facts, no way relating to what is mate- 
rial, and is guilty of a falſity as to ſuch fas; but it 
ſeems a reaſonable opinion, that a witneſs may be guilty 
of perjury in reſpect to a falſe oath concerning a mere 

do cor- 
roborate the more material part of the evidence; as if 
in treſpaſs for ſpoiling the plaintiff's cloſe with the de- 
fendant's ſheep, a witneſs ſwears that he ſaw ſuch a 
number of the defendant's ſheep in the cloſe; and being 
aſked how he knew them to be the defendant's, ſwears 
that he knew them by ſuch a mark, which he knew to be 
the defendant's, where in truth the defendant never uſed 
any ſuch mark. 1 Fawk. F. C 175. 

Sthly, It does rot ſeem material, whether the falfe 
cath were crediced or not, or whether the party, in 
whoſe prejudice it was taken, were in the event any 
ways damaged by it; tor the profecution is not grounded 
on the to the party, but on the abuſe of pub- 
lick juſtice. 1 Haul. P. C. 177. 


2. How reſtrained and punifbed by flatute. 
By the 5 Eliz. c. g. it is enafted, © That whoever ſhall 


by letters, rewards, promiſes, or by any other ſinifter and 

unlawful li bour or means w „to commit any wil- 

tul and corrupt perjury, in any matter or cauſe what- 

ſoe ver depending in ſuit or variance by any writ, action, 

bill, complaint or in jon, in any wiſe concerning 

any lands, tenements or hereditaments, or goods, chat- 
Vor. II. No. 112. 


| er That no perſen, 


being ſo convicted or attainted, ſhall from thenceſorth 


And Se#. 6. it is farther enafted, © That if an) 
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But 
the falſe oath 
own act, tho? the ſtatute are, If perſons 
by ſubornation, c. or own a, c. ſhall commit 


7 


it; | or tranſported accordingly, over and beſide ſluch 


in tranſj 


fon 
without benefit of clergy, and ſhall be tried for ſuch fe- 
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btought by more than one, you muſt ſhew how the per. 
jury was prejudicial to each of the plaintiffs; but it teeny, 


+ that a perjury, which tends only to aggravate or extenu- 


ate the damages, is as much within the ſtatute as a per. 
jury that gues directly to the point in iſſue; and a perju- 
ry, in a cauſe wherein an extoneous judgment is given, i. 
a good ground of proſecution upon the ſtatute till the 
judgment be reverſed. 1 Hawk. P. C. 181. 

If per jury be committed, that is within this ſtatute, 
but concludes nut contra formam flatuti;, yet it is a good 
inditment at Common law, but not to bring him u ithin 
the corporal puniſhment of the ſtatute. 2 Hule's H,. 
P. C. 191-2. 

By the ſtat. 2 Geo. 2. c. 25. . 2. The more effeQually 


. | to deter perſons from committing wilful and corrupt per- 


— ſubornation of perjury, it is enacted, That 
beſides the puniſhment to be inflited by law for 
ſo great crimes, it ſhall and may be lawful for the court, 
or judge before whom any perſon ſhall be convicted of 
wilful and corrupt perjury, or ſubornation of perjury, 
according to the laws now in being, to order ſuch perſon 
to be ſent to ſome houſe of correction within the ſame 
county, for a time not exceeding ſeven years, there to be 
kept to hard labour during all the ſaid time, or otherwiſe 
to be to ſome of his Majeſty's plantations be- 
yond the ſeas, for a term not exceeding ſeven years, as 


4 the court ſhall think proper; and therefore juilzment thatl 


be given, that the perſon convicted ſhall be committed 
puniſh- 
ment as ſhall be adjudged to be inflied on ſuch perſon 

to the laws now in being; and if tranſportation 


be directed, the ſame ſhall be executed in ſuch a manner 
as is or ſhall be provided by law tur the tranſportation of 


felons; and if any perſon ſo committed or tranſported 
ſhall voluntary eſcape or break priſon, or return from 
portation before the expiration of the time for which 
he ſhall be ordered to be tranſporied as aforeſaid, ſuch per- 
being lawfully convicted ſhall ſuffer death as a felon, 


general | leny in the county where he fo eſcaped, or where he 
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within the ſtatute, unleſs it was 
ſworn ſuffered ſome 2 2. 
every proſecution ſer forth the 
record wherein you ſuppoſe to have been com- 


: 
: 


5551 
2783 


thority of the court or 


ſhall be 
Stat. 23 Geo: 2. cap. 11. ſed. 1. In every information 
or indictment for wilful and corrupt perjury, it ſhall be 


id | ſufficient to ſet forth the ſubſtance of the offence charged, 


and by what court, or before whom the oath was taken 
(averring ſuch court or perſon to have authority to ad- 
miniſter the ſame) together with the proper averment to 
falſify the matter wherein the perjury is aſſigned, without 
ſetting forth the bill, anſwer, information, indictment, 
declaration, or any part of any record or proceeding; 
and without ſetting forth the commiſſion or authority of 
1 or perſon before whom the perjury was com- 
mitt 

Sed. 2. In every information or inditment for ſub- 
ornation of perjury, or for corrupt bargaining with others 
to commit wilful and corrupt perjury, it ſhall be ſuth- 
cient to ſet forth the ſubſtance of the offence charged, 
without ſetting forth the bill, anſwer, information, in- 


diament, declaration, or any part of any record or pro- 


ceeding, and without ſetting forth the commiſſion or au- 
perſon before whom the perjury 
was or agreed to be committed. 

Seft. 3. It ſhall be lawful for any juſtice of aſſize, or 
niſi prius, or general gaol-delivery, or of any of the great 


ſeſſions of Wales, or of the counties palatine (ſitting the 


court or within 24 hours after) to direct any perſon exa- 
mined as a witneſs before them, to be proſecuted for 
perjury, in caſe there appear a reaſonable cauſe; and to 
aſſign the party injured, or other perſon undertaking ſuch 
proſecution, counſel who ſhall do their duty without fee. 
And every proſecution ſo directed ſhall be carried on 
without payment of any tax, and without payment of 
any fees in court, or to any officer of the court. And 
the clerk of aſſiae, or his aſſociate or prothonotary, or 
other officer of the court attending when ſuch proſecution 
is directed, ſhall without fee give the party injured, or 
other perſon undertaking ſuch proſecution, a certificate 
of the ſame being directed, with the names of the counſel 


afigned him; which certificate ſhall be deemed ſufficient 


proot 


PK 


of ſuch proſecution having been directed as aforeſaid, 
— that no ſuch direction or certificate ſhall be 
given in evidence upon any trial againſt any perſon upon 
a 2 proſecution ſo directed. 
Perjury and ſubornation excepted dut of the general par- 
don, 20 Geo. 2. c. 52. feel. 19, 21. 
PFRKINS, Was a learned lawyer, a fellow and bench- 
er of the Inner Temple, that lived in the days of Edward 


'he Sixthy and Queen Mary He wrote a very excellent | 


book upon divers parts of the Common law. Cowel, 


edit. 1727- ö | | , 
PERMIT, (from permitte,) Is a permiſſion or licenſe 
| for perions to pals with and fell on their having 


d the cuſtom duties for the ſame. It is mentioned in 
tat. O Geo. 2. c. 35- See CUSTOMS. 

PERMUTATIONE ARCHIDIACONATUS ET 
ECCLESIAE EIDEM ANNERAE CUM ECCLESIA 
ET PRAEBENDA, Is a writ to an ordinary, command- 
ing him to admit a clerk to a benefice, upon 
made with another. Reg. Orig. fel. 307. 

PER MY ET PER TOUT. A joint-tenant is faid to 
be ſeiſed of the land he holds jointly per my & per tout, i. e. 
He is ſeiſed by every parcel, and by the whole. Lite. 
fert. 288. Totum tenet & nibil tenet, ſc. totum conjuntlim 
& nibil per ſe ſeparatim. Bract. lib. 5. 430 

PERNANC V, A taking or receiving tithes in pernancy; 
that is, tithes taken, or that may be taken in kind. 
Cowel, edit. 1727. 

PERNOR OF PROFITS, (from the French preneur, 
a taker or receiver) Is he * takes or receives the profits, 
as pernor of profits. 1 H. 7. 1. Pernor of profits, and 
Ceſtuy que uſe, is all one. Co. Rep. 1. fol. 123. Chudley's 
caſe. To ns Ric. 2. cap. 15. and Co. on Lit. fol. 589. b. 

PERPARS, A part or ſhare of the inheritance. See 
Fleta, lib. 2. cap. 54. par. 19. viz. T anquam terram que 
ſbi deſcendit in perpartem de bereditate, &c. 

PERPETULTY, As it is a legal word or term of art, 
is the limiting an eſtate either of inheritance or for years, 
ſo as to render it unalienable longer than for a life or lives 
in being at the ſame time, and ſome ſhort or reaſonable 
time after. 2 N Rep. 620. by the Maſter of the 
Rolls. Mich. 1732. in caſe of Stanley v. Leigh. 


There are two forts of perpetuitiey, an abſolute one and | 


a qualified one. And eſtates-tail from the time of the 
ſtatute de donis, till common recoveries were found 
out, were looked upon as perpetuities. 12 Med. 282. 
| Paſchb. 11 V. 3. C. B. in caſe of Scattergoed v. Edge. 
A perpetuity is, where if all that have intereſt join, 
yet they cannot bar or paſs the eſtate. But if by con- 
currence of all having intereſt the eſtate-tail may be 
barred, it is no perpetuity. Ch. Caſes 213. Mich. 23 
Cur. 2. Waſbborne v. Downes. | 

A perpetuity is a thing odious in law, and deſtructive 
to the commonwealth; it would put a ſtop to the com- 
merce, and pr. vent the circulation of the property of the 
kingdom; per Lord North. Vern. 164. Paſcb. 1683. 
_ Norfolk v. Howard. * 

EXECU deviſe is a perpetuity as far as it goes, 

i e. — — tho?” all mankind join in the 
conveyance. 1 Sulk. 229. Trin. 9. V. 3. C. B. Scatter- 
god v. Edge. 
A ſeiſed in fee gives his lands after his death without 
iſſue male to B. in tail male, until he or they effeQually 
go about to do any acts, to alter or diſcontinue this eſtate- 
tail, and then to C. and the heirs male of his body, with 
ſeveral remainders over: the deviſor dies without iſſue ; 
Z enters; C. dies leaving iſſue D. J. levies a fine; 
D. enters; and the queſtion was, if the entry was good? 


Reſolved per tot” cur, That this was a IA 
a 


not allowable, being repugnant to law ; 

limitation an 42 cannot be determined and given 
to another; for by the fine the remainder is diſcontinued 
and deveſted fo as D. cannot enter; for it is no limi- 
tation to enter, but after the eſfectual going about to do 
any acts, c. and it is not effectual till the act done; and 
when it is done the remainder is diſcontinued, and then he 
2 enter. Cro. J. 696. Mich. 22 Fac. B. R. Fey v. 

Vynde. 


li is abſolutely 2 gainſt the conſtant courſe of Chancery 


P & 


to decree a perpetuity, or give any relief in that caſe; 
fer Lord Chancellor. 1 Chan. Rep. 144. 15 Car. 1. 
Biſbop v. Biſbap. | | | 
| "Truſtees of a term limited over in tail, remainder in 
tail, were decreed in Chancery to convey the eſtate over; 
tor otherwiſe there would be a perpetuity ; per Bridgn. 
Ch. J. Sid. 37. Pauſch. 13. Car. 2. C. B. in caſe of 
Grig v. Hopkins. 

A deviſe to B. and the heirs of his body, and if he 
go about to alien, his eſtate ſhall ceaſe, and the lands go 
over to acharity; it is a void limitation as tending to 
create a perpetuity. Fern. 161. Paſch. 1683, Pewterers 
Company v. Chriſt s Hoſpital. 
| The father ſettles land on his ſon in tail male, and takes 
A ms not dock the entail ; de- 
creed the bond good. not the fon to give the 
bond, the father might have made r nh for 
life ; and tho? the alienation is not made by the fon, but 
by his iſſue, the bill was diſmiſſed with ; per Com- 
miſſioners. 2 Vern. 233. Trin. 169t. Freeman v. Free- 
man. | 


An attempt to make a perpetual ſucceſſion of eſtates 
for life is vain and not practi 3 per cur. 2 Vern. 
738. Hill. 1716. Humber/on v. Humber ſen. | 
PER QUAE SERVITIA, Is a writ judicial iſſuing 
* 3 and lieth for cogniſee of a ma- 
nor, ſeigniory, chief rent, or other ſervices, to 
re | 
fine levied, to attorn unto him. Meſt. Symbel. part. 2. 
tit. Fines, ſecl. 126. Old Nat. Breu. fol. 155. See 16 
Vin. Abr. tit. Per que ſervitta. | 

PERQUISITE, (Perquifitum,) Is any thing gotten by a 
man's own induſtry, or purchaſed by his own money, 
different from that which deſcends to him from his father 
or anceſtor; and fo Braden uſes it, when he ſays, Per- 
Se UN 2. cap. 30. num. 3. & lib. 4 cap. 


plaintiff faith, ſhe was made perſonable liament, 
that is, as the Civilians would ſpeck it, 4 4 — 


goods perſonal, chattels perſonal; ſignifies any moveable 
thing belonging to a man, be it quick or dead: So it is 


| And Staundf. Pl. Cor. fol. 25. Cantreflatio rei aliene, is 
to be underſtood of thi perſonal; for in things real it 
is not felony, as the cutti 2 tree is not felony. See 
 CHATTELS. 8 | 
PERSONAL ACTION. See ACTION. 


| PERSONAL TITHES, Are tithes paid of ſuch pro- 

S 
ing and ſelling, gains of merchandiſe and handicrafts, & 

 ERSONALTY ( Per ſenalitas) Is tra 

1 „ ( Per, an of 

| ſonal. The action is in the perſona/ty. Old. Nat. Brew. 
tol. ga. That is to ſay, it is brought againſt the right per- 

fon, or the perſon againſt whom in law it lies: it is 
to diſtinguiſh actions and things perſonal, from thoſe that 


are real. 
| PERSO- 


v2, 
rf 
12 
. 


pl 
1 


ET 
tion of young ſtudents, bearing the ſame name origin; 
with the parviſtæ in Oxfers. Nr. damner i 
ſignifies palutii atrium dei area illi a a fronte aule M eſlm. 


the bond to another J. F. and not | Bale, the palace yard. See bis C.. in 10 ſeriptore, 
f he plaintiff was | verbo Triſterium. And fee M ,in ,. of Oxford. 2 
2 it ſeems | Par. fel. 6. 
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got | PFSA, Penſa, Piſa, a wey or weigh, or certain weight 


" OB A „ þl. and mealure of cheele and wool, Sc. containing, two 
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ES, — filty-ſix pounds Cowel, edit. 1727. 

PESAGE, Pejug'ium) Culton paid tor weighing wares 
or merchandile. , Id. ib. on 

PESARIUS, A weigher. Id. ib. | | 

PESSONA, Maſt; or the money taken for maſt, or 
. | feeding of n tom. 2. pag. 21 3. 

PESSUR WARES, Seem to be ſuch wares or 
merchandiſe as peter, and take up much room in a ſhip, 
32 H. 8. cap. 14. 

PETER-CORN, Is mentioned in ſome of the ancient 
regiſters of our biſhops, particularly in that of St. J. 
nard de Eber, which contains a grant thereof by King 
Athelflan. Cowel, edit. 1727. | 

PETER-PENCE, (Denarii Sancti Petri,) Otherwiſe 
called in the Saxon Romefeob, the fee of Rome, 
or due to Nome; and alſo Romeſcot and Rome-pennying was 


Offa, King of the Mercians, through his dominions, 
94 not as 2 tribute to the pope, but in ſuſten- 
of the Engliſb ſchool or college there; and it was 

called Peter-pence, becauſe collected on the day of St. 
I| Peter ad Fincula, which was a 2 for every houſe. 
in | Spelm. de Concil. tom. 1. fel. 3. 2. And in St. Edward's 
Laws, num. 10. where we may read theſe words, Omnes 
gui babent 30. denariatus vive peruniæ in doma ſua de ſus 
froprio, Anglorum lege dabit denarium Sancti Petri, & lege 
Danorum dimidiam marcam ; iſte vero debet ſummoniri in 
ſelennitate apoſtalorum Petri & Pauli & collegit ad ſeſtivi 
tatem que dicitur ad vincula, ita ut ultra illum diem non 
detineatur, fc. See alſo King Edgar's Laws, fol. 78. 
cap. 4. which contain a ſharp conſtruction touching this 


PETER AD VINCULA, mentioned in 4 EA. 4. c. 1. 
.1& 17 Ed. 4.c.5. See GULE OF AUGUST. 
PETITION, (Petitio) Hath a general ſigniſication for 
all kinds of ſupplicationa made by an inferior to a ſupe- 
rior, and eſpecially to one having juriſdiction. S. P. C. 
cap. 15. And it is uſed for that remedy which the ſub- 
ject hath to help a wrong done by the King, who hath 
a prerogative not to be ſued by writ: In which ſenſe it 


3 Car. 2.c. 5. The ti 


ſoliciting, labour ing 
þ 323. Paſch. | or procuring the putting the hands or conſent of above 


4 
k 


J 


— 
ww 


8. 
F 
| 


— 


5 


twenty perions to petition, to the King, or either 
of an | houſe ns be alterations > ch a> es | 


perti-| unleſs by aſſent of three or more juſtices of peace of the 


76 


f 180 


F 


: 


'C 
1 


Selden in his notes on Forteſcue, pag. 56. ſays, | 
ſignifies an afternoon's exerciſe or moot, for the 


5 
15 
1 


county, or a majority of the grand jury, at the aſſizes 
Sc. and repairing to the King or parliament 
iti ith above the number of ten 


of 100. and three months 

by two witneſſes, within 

fix months, in the court of B. R. or at the aſſines, c. 

And if what is required by this ſtatute be obſerved, care 

muſt be taken that petitions to the King contain nothing 
which may be interpreted to reflect on the ini 

tion; ſor if they do, it may come under the denomina- 

tion of a libel: And tis remarkable, that the petition of 


: 
F 
5 
2 
F 


for the fitting of a parliament was 
libellous; becauſe it ſuggeſted the King's diſſol- 
parliament was an obſtruction ot juſtice. 
vel. 4. 353- Alſo the petition of 

iſhoys, 


5 


1 


to the Tower by King James II. was called 
qr 14 3 Mid. Rep. T 2. To ſubſcribe a peti- 
non to the King, to frighten him into a change of his 
meaſures, intimating that if it be denied, many thou- 
lands of his ſubje&s will be diſcontented, Oc. is included 
among the attempts againſt the King's perſon and go- 
vernment, tending to weaken the ſame, and puniſhable 
by fine and impriſonment. I Huwk. P. C. 60. 


PETITION IN CHANCERY, Is a perſon's requeſt | 


in writing, directed to the Lord Chancellor or Maſter of 


the Rolls, ſhewing fome matter or cauſe whereupon he 


prays ſomewhat to be granted, or done for him. P. R. 
C. 20 

— things which may be moved for of courſe, may 
be 
ol ha - for the Lord Chancellor's letter to a noble- 
man to and anſwer a bill, c. that the cauſe may 
de heard; for a rehearing ; lor an appeal, Sc. or to 


have a miſtake amended in a caption, &c. FP. R. C. 


262 1 

Sometimes it is upon a collateral matter only, as it 
has relation to ſome precedent ſuit, or to an officer of 
tze court; as to have a clerk or ſolicitor's bill taxed, or 
to oblige him to deliver up papers. P. R. C 270. 

Tue Maſter of the Rolls is not to be petitioned for 
rehearinge, but the Chancellor; alſo the Chancellor only 
is to be petitioned touching pleas, demurrers or excep- 
tions, or touching decrees or ſpecial orders made before 
the Chancellor. In moſt caſes of petition, the Maſter of 


the Rolls may be applied to. P. R. C. 270. See 16 Vin. 


Abr. 337, 338. 3 f i 2 
PETITION OF RIGHT, In the reign of King Charles 
the Firſt, there was a famous petition of right: I hat 


none ſhould be compelled to make or yield any gift, loan, | 
benevolence, tax, and ſuch like charge, without conſent 
by act of parliament ; nor upon refuſal ſo to do, be cal- | ſities 


ted to make anſwer, take any oath not warranted by 
law, give attendance, or be confined, or otherwiſe moleſted 
concerning the ſame, &c. And that the ſubje& ſhould 
not be burdened by the quartering of ſoldiers or mart- 
ners ; and all commiſſions for proceeding by martial law, 
to be annulled, and none of like nature iſſued thereafter, 
leſt the ſubje& (by colour thereof) be deſtroyed or put to 
death, contrary to the laws of the land, &c. See ſtat. 
5 Car. 1. cap. 1. See LIBERTIES AND 
PETIT CAPE. See CAPE. | 
PETIT LARCENY. See LARCEFNY. | 
PETIT SERJEANTY, Parva ſerjcantia. To hold by 
petit ſerjeanty, is to hold lands or tenements of the King, 
yielding him a knife, a buckler, an arrow, a bow with- 


out a ſtring, or other like ſervice, at the will of the firſt | 


feoffor ; and there belongs not ward, marriage or relief. 
And here obſerve that none can hold by grand or petit 
ferjeanty, but of the King. But ſee the ſtatute 12 Car. 
2. cap. 24. 

PETIT TREASON, (Parva proditie,) In French petit 
trabizon, i. e preditio miner, treaſon of a leſſer or a lower 
kind ; for whereas treaſon in the higheſt kind, is an of- 
fence done againſt the ſecurity of the Commonwealth. 
Weſt. Sy part. 2. tit. Indictment, ſect. 63. So is 
petit treaſen, tho? not ſo exprelsly : Petit treaſon is, if a 
ſervant kill his maſter, a wife her huſband, a fecular 


of ſee more in Staundf. Pl. Cor. lib. 1. cap. 1. Cromp- 
tan Fuſtice of Peace, fol. 2. See "TREASON. 

PETRA, Is a ſort of weight, we call it a Hane, but 
differing in many places of England; in ſome places 
conſiſting of 16, in others of 14, 12 or 8 pounds. 
Cowel, edit. 1727. 

PETRARIA, Is ſometimes taken for a quarry of ſtones, 
and in other places for a great gun called petrard : Tis 
often mentioned in old records and hiſtorians in both 
ſenſes. Cowel, edit. 1727. 

44. CHAPMAN. See HAWKERS AND PED- 
LARS. f | 

PETTY-FOGGER, (from the Fr. petite, ſmall, and 
Sax. fegere) A wooer, ſuitor or ſolicitar, a ſilly advocate, a 
petty attorney or lawyer ; or rather a pretender to the law, 
| having neither law nor conſcience. Cel, edit. 1727. 
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titioned for; as a commiſſion to anſwer, or plead, | 


or religious man his prelate. 25 Eu. 3. cap. 2. where- | 


6. 
| PEWTERTRS. Their weights, and the flandard of 
their metal limited, 19 H. 7. cap.6 4 H 8 . 7 

Their s ſhall be tearched and ſold in open places, 
Sc. 25 H. g. c. 9. 33 H. 8. c 4 | 

Shall not take ſtrangers apprentices, 25 Hen. 8. c. g. 
ſet. 3. 33 H. 8. c. 4 

No r born ſhall work pewter, Ce. 23 H. 8. 


c. g. ſet. 3. : | , 

f Duties on tin imported, 2 V. & AM. eff. 2. ce. 4. 
eck. 52. 

2 pewter and tin ex ported, 8 C 9 V. 3. c 31. 
_ 

Saving of the charters granted to the tinners of Devon 

and Cornwall, 5 W. SM c. 6. ſed. 4. 

PHAROS, A watch-tower ; no man may build or erect 
any light-houſes, pharos, f:a-marks or beacons, without 
lawful warrant and authority. 3 Inſt. fel. 204. 

PHEASAN'TS AND PARTRIDGES, See CAME. 

PHYSICIANS, By flat. 3 Hen. B. cap. 11. fed. r. 
No perſon within Londen, nor within fe--en miles of the 
cept he 


"ng 


ike pai 

not be prejudicial to the univer- 
| Stat. 14 & 15 Hen. 8. 
tion of the 
phyfick 


patent named, 
monalty, ſhall 
chuſe one of 
places of the 
the 
chuſe 
ber of i 
ſtraigh 
hy + 
> practice in phy- 
lick ined 2 
45 — heve from 
Oxfardor graduate of 
e preſident of the 
commonalty and the com - 
mons and diſcharged to 
keep watch or ward in London, and ſhall not be choſen 
conſtable, or any other officer in the city. | 
ect. 2. The ſaid commons and fellows, may 
yearly ele& four of the ſaid commons and fellows ; and 
the ſaid four 


perſons after oath miniſtered by the prefident 


| 


| of apothecaries or one of them, ſhall cauſe to be burnt, 
or otherwiſe deſtroy 


| ng, and the other 
half to him that will ſue for the fame ; and if the four 
perſons elected refuſe to be ſworn, or do obſtinately re- 
fuſe to make theſearch once in the year, having no law- 
ful impediment, for ſuch default, every of the ſaid four 
perſons ſhall farfeit 10 -. 


| 6 4 


Sed. 


Y 


fellowſhip of phyſicians, being 


H 


preſident and feliowſhip, may prac- 
tice the ſcience of phyſick including ſurgery. 
& 35 Hen. 8. cap. 8. It ſhall be law- 
perſon being the ſubject, having 
knowledge of the nature of herbs, roots and waters, to 
to 
ſwelling or 


1727 ſore, wound, apoſtemation 
diſeaſe, any herbs, ointments, baths, pou 
tic: and plaiſters, according 

for the ſtone, ſtrangury or 


to their experience, or drinks 
agues. | 
Stat. 1 Mar. flat. 2. cap. 9. ſeft. 2. The ſtatute 14 


Hen. g. cap. 5. continue in force. 

Seft. 29 the of the college of 
phyſick of London, or ſuch as the faid preſident and col 
ſhall yearly authoriſe to correct offenders in the ſaid facul- 
ty, ſhall commit any offenders to any gaol within the ſame 
city and precinCt (the Tower of London excepted) the gaoler 
ſhall receive ſuch until ſuch offenders be dif- 
charged by the ſaid prefident, and ſuch perſons as by the 
ſaid coll OO ſuch gaoler doing the 
— feit the double of ſuch fines and amerce- 
ments as ſuch offender ſhall be aſſeſſed to pay, ſo that the 
ſame be not at one time above 20 s. the moiety thereof 


to the Queen, the other moiety to the preſident and 


Sedt. 5. It ſhall be lawful for the wardens of the gro- 
cers to go with the phyſicians in their ſearch, and 
| ſuch ſearch ſhall forfeit 10 J. 
ſheriffs, conſtables and 


1 
ng's 


L220 
73 s 


f 


1 


apot hecary 
preſcriptions of the doctor purſuant to 2 It 
was alſo agreed, that the defendant's taking upon himſelf 
to ſend phyſick to a patient as proper for his diſtemper 
without taking aught for his pains, is plainly a taking 
upon himſelf to judge | 
medy, as alſo the executive or direQting part. Et per 
tat. cur. Plaintiff had judgment. Note; This judgment 
was reverſed in domo procerum. 6 Mad. 44. Mich. 2 Ann. 
B. R. College of Phyſicians v. Roſe. 

One that has taken his degree of doctor of phyſick in 
either of the univerſities may not practiſe in London, and 
within ſeven miles of the ſame, without a licence from 
the of phyſicians; per cur. clearly, and that by 
_— A charter of incorporatio . i 3 confirmed by 14 

I . cap. 5. penned in very ſtrong and negative 
an As to the — — by * univerſities 
upon a perſon's taking the doctor's degree, the court was 
of opinion, that theſe might have the nature of a recom- 
mendation, and givea mana fair reputation, but con- 
ferred no right ; and conſequently all thoſe ſtatutes which 
have confirmed the privileges of the univerſities would re- 
vive or confirm nothing but the reputation thatthis teſti- 
monial might give ſuch graduates. And as to the laſt 
clauſe of this ſtatute, that none ſhall practiſe in the coun- 
try without a licence from the preſident and three elects, 
unleſs he be a graduate of one of the univerſities; it was 
faid, that all the inference from that would be, that poſ- 


| Alfo a fiſher-boat, 13 Eliz. 11. 


of the diſeaſe, and fitneſs of re- | 


+ - By 

ſibly two licences may be neceſſary where a pu fon is hot 
a gr.duate. In the caie of Dector Levit, Lord Ch. . 
Flult did not think this queftion worth Feipg found ſpe- 
cially. The college of phyſicians, without doubt, are 
more competent judges of the qualificaticns of a phytician 
than the univerſities ; and there may be many good rea- 
ſons for taking a particular care of thoſe that practite phy- 
fick in Londen. Adjournatur. 10 Med. 353, 354. Hill. 
3 Geo. t. B. R. Cullege of Flyſicians v. Duttor II 7ſt. 

Debt upon the ſtatute 14 Her. 8. cap. 5. by the plain. 
tiff as preſident of the college of phyſicians in In, 
and of the corporation of phyſicians there, for that tlie 


defendant uſed the art of phyſick in Lenden without li- 
lege | cence from the college there, againſt the ſtatute and their 


charter; for which he demanded 5 J. for every month, 
being the penalty given by the ſtatute ; the delendaui 
pleaded the ſtatute 34 Hen. 8. which enables every ore 


to practiſe phyſick or ſurgery, being ſkiltul therein, nut- 


withſtanding act to the contrary. The plaintiff fe- 
plies, and ſhews the ſtatute 1 M. cap. g. which confirms 
their charter, and every article thereof to ſtand in force; 
any act, ſtatute, law, or cuſtom to the contrary notwith- 
ſtanding. Hereupon the defendant demurred ; 1, be- 


cauſe this general clauſe in this law doth not reſtrain the 


ſtatute of 34 Hen. 8. 2dly, That this pleading is a de- 


; for it ought to have been ſhewn before. It was 


every | argued for the plaintiff, 1ſt, that the act of 34 H. g. :s 
repealed by the 1 Mar. qucad the college of phyſicians in 


Londen, as fully as if it had been by expreſs words recited 
and repealed. For when it — 2 ms the charter of 14 
H. 8. and appoints that it, and every part thereof ſhall 
ſtand and be available, the ſtatute of 34 H. 8. cannot 
ſtand with it, Quia leges poſleriores leges pricres cantrarias 
abrogant, 4 Ed. 4. Portcr's cafe, Cz. 1 fel. 25. b. adly, 
That it is not a departure; becauſe there is not any new 
matter pleaded in reviving of the former or fortification 


thereof, and a record was ſhewn. Mich. 10 II Eliz. be- 


twixt Bomelins v. where the record was in the fame 
manner as this record is; and there the plaintiff had judg- 
ment : wherefore, Ec. and there being none of the de- 
fendant's part to argue; the court upon hearing the re- 


cord, gave rule that judgment ſhould be entered for the 
plaintiff, unleſs, c. Cra. F. 121. Trin. 4 Fac. B. R. 


N V. ner 


Far more learning on this ſubjeA, ſee 16 Vin. Abr. tit... 


Phyſicians. 


PHILOSOPHER'”s STONE. See MULTIPLICA- 


| TION. 


PICARDS, A fort of boats of 15 tuns or upwards, uſed 
on the river Severn, mentioned 34 & 35 H. 8. cab. 3. 


PICKAGE, (Piccagium,) ſrom the French piguer, eu- 
dere; Money paid in fairs, to the lord of the ſoil, tor 
breaking of the ground, to let up booths or ſtalls. Corel, 
edit. 1727. 

PICHERTA, (Picherus,) A pot, a pitcher. Id. ib. 

PICKARDS. No perſon ſhall uſe any iron cards or 
pickards, in rowing any woollen cloth, upon pain to fortcit 

the ſame, and 20s. for every offence. Stat. 3& 4 E 6. cap. 2. 
PICTURES. A duty on the importation of them, 6 & 
7 Will. 3. c. J. ſel. 2. 3 4 Ann. c. 4. ſe, 5. Made 
perpetual, 7 Ann. c. 7. The duty regulated by meaſure, 
8 Geo. 1. c. 20. fed. 49. 11 Geo. 1. c. 7. ſed. 12. 

PIE-POWDER COURT, (Curia pedis pulverigati,) 
from the French pied, i. pes, and poudreux, i. pulverulentus; 
is a court held in fairs, to adminiſter juſtice to buyers and 
ſellers, and for redreſs of all diſorders committed in them; 
and ſo called, becauſe they moſt uſually are in ſummer, 
and the ſuitors commonly are country people with duſly 
feet ; or from the expedition intended, in the hearing of 
cauſes proper thereunto, before the duſt goes off the 
plaintiff's or defendant's feet; it is held de hora in herum. 
Klene de verbar. fignif. verbo Pede-pulveroſus, fays, the 
word ſignifies a vagabond ; eſpecially a pedlar, which 
hath no place of dwelling, and therefore muſt have juitice 


ſummarily adminiſtered to him, viz. within three ebbings 


and three flowings of the ſea. Braclon, lib. 5. trad 1. 
cap. 6. num. 6. calleth it Juſtitiam peprudrius. Of this 


court, 


TT 


ſhew the certain quantity, quality, price, weight, number, 


above the head, to hinder them from — * far into 


+ = 

court, read the ſat ute 17 Edw. 3. cap. 2. Co. 4 Inſt. 
7 212. and Cramp. Fur. fel. 221. See JUSTICES OF 
HE PAVILION. This among our old Saxzus was called 
Ceapung-gemst, i. e. A court for merchandiſe, or handling 
matters of buying and ſelling. Tis mentioned in Daclor 
and Student, cap. 5 who tells us tis a court incident to 
fairs and markets, to be held only during the time that 
the fairs are kept. Cowel, edit. 1727. See 7 Vin. Abr. 
p. 16. See COURT OF PIEPOW DER. 

PIES, (Freres pies, Were a ſort of monks ; ſo called 
hecauſe they wore black and white garments like magpies. 
They are mentioned by Walſingbam, pag. 124. | 

PIETANTIA, ( Pitantia.) A pittance, a ſmall 5 an 
allotted portion of meat and drink diſtributed to the mem- 
hers of ſome collegiate body, or other people, upon a high 
feſtival, a ſtated anniverſary, or ſuch like ſolemnity. 
Cote, edit. 1727. 

PIE TANTIARIUS, The pittancer or officer in collegi- 
ate churches, who was to diſtribute the ſeveral p:/tances at 
ſuch times, and in ſuch proportions as the ſeveral founders 
or donors had appointed. See PITTANCE. 

PIG OF LEAD, SeeFOTHER. 

PIGEONS, See GAME. 

PILA, Is that fide of money which we call pile, be- 
cauſe it is the ſide on which there was an impreſſion of a 
church built on pilcs. Fleta, lib. t. cap. 39. He who 
drings an appeal of robbery or theft againſt another, muſt 


meaſure, valorem E pilam, where p:lain ſignifies fouram 
monete. Cowel, edit. 1727. | 
PILATUS, A blunted arrow. Id. ib. 
PILCHARDS. See FISH, HERRINGS. 
PILET TUS, Such an arrow as had a round knob a little 


the mark, from the Latin pile, which fignifies any round 
thing, like a ball. Cowel, ait. 1727. 
Pope Fulius ſent ſuch a cap with a ſword to Hen. 8. anno 
1514. Holling. pag. 827. but there is mention made of ſuch 
a cap by Hovedon, pag. 656. at the coronation of Richard 
the Firſt. Cowel, edit. 1727. | 
PILLORY, (Colliftrigium, quaſi collum ſti ingens; pille- 
ria, from the French pilleur, i. e. depeculator,) Is an engine 


| other ſubſtantial perſons as ſhall be named or 
PILEUS SUPPOR TATIONIS, A cap of maintenance. 


FIN 
' PIPE,( Pipa,) Is a roll in the Exchequer, otherwiſe 


called The Great Rall, ann? 37 E. 3. cap. 4 See CLERK 
OF THE PIPF. It is alſo a meaſure of wine or oil, con- 


taining half a tun, that is, fix ſcore and fix gallons. 1 R. 
: PIRATE, (Pirata,) Is now taken for one who main- 
tains himſelt by pillage and robbing at ſea. But in former 
times the word was uſed in a better ſenſe, being attri- 
| buted to ſuch perſons to whoſe care the mole or pier of 
a haven was entruſted; and ſometimes for a ſea-ſoldier, 
according to the learned Selman. Cowel, edit. 1727. 

Piracies and depredations at ſea are capital offences by 
the civil law; alſo piracy is faid to have been puniſhable 
at Common law, before the 25 Ed. 3. as petit treaſon, 
if committed by a ſubject, and as felony if committed by 
a foreigner; but it ſeems agreed, that after that ſtatute, 
| by which all treaſon is confined to the particulars therein 
ſet down, it was cognizable only by the Civil law. Sraun, 
E C. 10. 3 Inft. 112. 2 Hale's Hiſt. P C. 369, 370. 
1 Hawk. P. C. 98. 

But this proving very. inconvenient, becauſe by that 
law no offender ſhall have judgment of death without his 


| own confeſſion, or direct proof by eye witneſſes, it was 


enacted by 28 Hen. 8. cap. 15. That all felonies and 
robberies, &c. upon the ſea, or in any haven, river, creek 
or place where the admiral or admirals have or pretend 


to have power, authority or juriſdiction, ſhall be inquired, 


tried, heard, determined and judged in ſuch ſhires and 
Places in the realm as ſhall be limited by the King's com- 
miſſion or commiſſions to be directed for the fame, in 
like form and condition as if any fuch offence or offences 


had been committed or done in or upon the land; and 


ſuch commiſſions ſhall be had under the King's great ſeal, 
directed to the admiral or admirals, or to his or their 
lieutenant, deputy and deputies, and to three or four 
appointed by 
the Lord Chancellor of England for the time being, from 
time to time, and as oft as need ſhall require, to hear and 
determine ſuch offences after the common courſe of the 
laws of this land uſed for felonies, and robberies, Ec. 

done and committed upon the land within this realm. 
And it is farther enacted by the ſaid ſtatute, © That 
to be indicted for any 


if any pi or perſons 
made of wood, to puniſh offenders, well known. ere 
the laws of Canutus, cap. 42. it is called Halsfange. Sir or in any other place above limited, that then ſuch order, 


Henry Spelman ſays, tis Supplicii machina ad ludibrium 
magis quam _ Cawel, edit. 1727. 

Ordin. for bakers, incert. temporis, cap. 3. every 
a or ſtretch- neck muſt be of convenient . 
ſo that execution may be done upon offenders without 
peril of their bodies. Lords of leets are to have apillory | 
and tumbrel, or it will be cauſe of forfeiture of the leet ; 
and it is ſaid that a vill may be bound by preſctiption to 
provide a pillory, Fe. 2 Hawk. P. C. 1 | 

PILOTS, Regulations of the pilots at Dover and Deal, 
3 Ges. 1. c. 13. continued by 4 Geo. 3. c. 12 See Fran. 
Rep. 249 for the conſtruction of 3 Ges. f. c. 13. 

Lord warden, and commiſſioners of load manage, may 
make regulations for the government of the Dover pilots, 
7 Geo. 1. c. 21. ſe. 14 continued by 4 Geo. 3 c. 12. 

For government of the pilots of the Trinity-Heuſe at 
Deptford, 5 Geo. 2. c. 20. _ 

PINE-TREES. In the plantations preſerved, 9 
Ann. c 17. See STORES. 

PINNAS BIBERF, or ad pinnas bibere, The old cuſ- 
tom of drinking brought in by the Danes, was to fix apin 
in the ſide of the waſſel- bowl or wooden cup, and fo to 
drink exaQly to the pin, as now in a ſealed glaſs, Cc. 
This kind of drunkenneis was forbid by the clergy, in 
the council at London, anno 1102. Preſbyteri non eant ad 
potationes, nec ad pinnas bibant. Cowel, edit. 1727. 

PINS, DireQiions for the good making of them, 34 & 
35 Hen. 8. c. 6. repealed 37 Hen. 8. c. 13. permitted to 
be imported, 27 El. c. 11. 

PINTADOES. See LINEN. | 

PIONEERS, (from the French pionier, i. e f5ſſor,) 
Signifieth ſuch labourers, as are taken up for the King's 
army, to caſt up trenches, and undermine torts. 2 & 3 
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| procels, judgment and execution ſhall be uſed, had, done 


and made to and againſt I. ſuch perſon and perſons, 
ſo being indifted, as againft lons, &c. for felony, 
A the hind by the lncofthe trad > cccntemed, 
And it is farther enacted by the faid ſtatute, * That 
ſuch as ſhall be convict of any ſuch offence by verdiQ, 
confeſſion, or proceſs by authority of any ſuch commiſ- 
fion, ſhall have and ſuffer ſuch pains of death, loſſes of 
lands, goods and · chattels, as if they had been attainted 
convicted of ſuch offence done upon the land, and 
ſo that they ſhall be excluded from the benefit of the 


In the conſtruction of this act the following opinions 

have been holden: | * 

That it does not alter the nature of the offence, ſo as 

to make that, which was before a felony only by the Civil 

law, now become a felony by the Common; for the 

| offence muſt ſtill be alleged as done upon the fea, and is 

no way cognizable by the Common lau, but only by vir- 

tue of this ſtatute ; which, by ordaining that in ſome re- 
ſpects it ſhall have the like trial and puniſhments as are 

uſed for felony at Common law, ſhall not be carried fo 

far as to make it alſo agree with it in other particulars 
which are not mentioned; and from hence it follows that 
this offence remains, as before, of a ſpecial nature, and 
chat it ſhall not be included in a general pardon of alt 
felonies. 3 Inſt. r12. 2 Hale's Hiff. F. C. 370. Moor, 
756. 3 Inſt. 112. Co. Lit. 391. 2 Hales Hift, P. C. 


5 From the ſame ground alſo it follows, that no perſon 
in reſpect of this ſtatute be conſtrued to be, er puniſhed 
as acceſſories to pi before or after, as they might have 


E. cap. 20. 


been, if it had been made felony by the ſtatute, whereby 
all thoſe would incidentally have been acceſſories in the 
lixe 


1 


re caſes in which they would have been acceſſories to 2 
feiony at Common law; and from hence it follows, that 
acceſſories to piracy, being neither expreſsly named in the 
ſtatute, nor by conſtruction included in it, remain as they 
were before, and were triable by the Civil law, if their 
offences were committed on the ſea; but on the land, 
by no law, until 11 F 12 V. 3. cap. ). for 2 & 3 Ed. 6. 
cap. 24 which provides againſt acceſſories in one county 
to 2 felony in another, extends not to acceſſories to an 
offence committed in no county, but on the ſea; but by 
the ſaid ſtatute of 11 £7 12 JW. 3. they are triable in like 
manner as the principals are by the of 28 H. 8. 
3 off 112. 1 Hawk P.C. : 
rom the ſame ground alſo it follows, that an attainder 


ſtatute only ſays, that the offender ſhall ſuffer ſuch pains 
of death, Ec. as if he were attainted of at Com- 


” 1.0 


any pirate enemy or rebel, or conſuit, come or con. 
federate with or attempt, or endeavour to corrupt an 

commander, maſter, officer, or mariner, to yield up or 
run away with any ſhip, goods or merchandiſe, or turn 
pirate, or go over with pirates, or if any perſon fl1all lav 
violent hands on his commander, whereby to hinder him 
from fighting in defence of his ſhip and goods committed 
to his truſt, or that ſhall confine his maſter, or make, 
or endeavour to make, a revolt in his ſhip, ſhall be ad- 


judged to be a pirate, felon and robber, and being con- 


victed thereof according to the directions of this act, ſhall 
have and ſuffer pains of death, loſs of lands, goods and 
chattels, as pirates, felons and robbers upon the teas 
ought to haveand ſuffer.” 

And it is farther enacted by the faid ſtatute, © That 
all and every perſen and perſons whatſoever, who ſhall 
either on the land or upon the ſeas wittingly or knowing. 


mon law, but ſays not that the blood ſhall be corrupted.| ly fet forth any _ or aid and aſſiſt, or maintain, 
3 ocure, 


1 Hawk. P. C. 99. 


112. pr 
n.. that an offender ſtanding 


force of this ſtatute, ſhall 


— — — for the words of 


the ſtatute are, that a commiſſion ſhall be direQed, Se. 


UH 


en 
Hal conſiſt of ſeven perſons at the leaſt, and ſhall proceed 
in the trial of the ſaid offender according to ſuch directions 
as are ſet forth at large in the ſaid ſtatute of; continued by 
1 Geo, 1. for five years, and by 6 Geo. 1. made perpe- 
And it is farther enaQted by the faid ſtatute, ef. $. 
« That if any of his Majeſty's natural born ſubjects or 
denizens of this kingdom, ſhall commit any piracy or 
robbery, or any ac of hoſtility, againſt other his M 
n under colour of any com- 
i from any foreign prince or ſtate, or pretence of 
authority from any perſon whatſoever; ſuch offender and 
offenders, and every of them, ſhall be deemed, adjudged 
and taken to be pirates, felons and robbers; and they and 
every of them, being duly convicted thereof according 
to this act, or the aforeſaid act of 28 Hen. g. ſhall have 
and ſuffer ſuch pains of death, loſs of lands, goods and 
chattels, as pirates, felons and robbers upon the ſeas 
ought to have and ſuffer.” 


And it is farther enaQted by the ſaid ſtatute, © That 


if any commander or maſter of any ſhip, or any ſeaman 
or mariner, ſhall in any place, where the admiral hath 
Jjuriſdiftion, betray his truſt, and turn pirate, enemy or 
rebel, and piratically and feloniouſly run away with his 
ſhip or ſhips, or any barge, boat, ordnance, ammuni- 
tion, goods or merchandize, or yield them up voluntari- 
ly to any pirate, or bring any ſeducing meſſage from 


counſel or adviſe any perſon or perſons 
whatſoever, to do or commit any piracies or robberies up- 
on the ſeas, and ſuch perſon or perſons ſhall thereupon do 
or commit any ſuch piracy or robbery, then all and every 
ſuch perſon or perſons whatſoever fo as aforeſaid ſetting 
forth any pirate, or aiding or aſſiſting, maintaining, pro- 


. | curing, commanding, counſelling or providing the ſame, 


either on the land or upon the ſea, ſhall be adjudged to 
be acceſſory to ſuch piracy and robbery dunc and com- 
mitted. And farther, that atter any piracy and robbery is 
or ſhall be committed by any pirate or robber whatſo- 
ever, every perſon or perſons, who, knowing that ſuch 
pirate or robber has done or committed ſuch piracy and 
robbery, ſhall upon the land or upon the water receive, en- 


tertain or conceal any ſuch pirate or robber, or receive or 


take into his cuſtody any ſhip, veſſel, goods or chattels 
which have been by any ſuch pirate or robber piraticall 


and feloniouſly taken, ſhall be by this ſtatute likewiſe T | 
- [judged to be acceſſory to ſuch piracy and robbery ; and 
that all ſuch acceſſories to ſuch piracies and robberies ſhall 


be inquired of, heard and determined, and adjudged ac- 
cordi 
the ſaid ſtatute of 28 Hen. 8. as the principals of tuch 


| piracies and robberies may be, and no otherwiſe, and be- 


7 attainted ſhall ſuffer ſuch pains of death, 


of lands, goods and chattels, and in like manner as 
the principals of ſuch piracies, robberies and felonies 
ought to ſuffer according to the ſaid ſtat. of 28 Hen. 8. 
which is declared to be in full force; any thing in this 
act to the contrary notwithſtanding.” | 
And by 4 Geo. 1. cap. 12. © All 


or robbers by 11 & 12 W. 3. may be tried 
and judged for —_—— offence, according to the ſorm 
of 28 8. and be excluded from their clergy. 
By the 8 Ges. 1. cap. 24. for the more effectual ſup- 
preſling of piracy, it is declared and enacted, That if 
any commander or maſter of any ſhip or veſſel, or any 
other perſon or perſons, ſhall any wiſe trade with any 
pirate by truck, barter, exchange or in any other man- 
ner, or ſhall iſh any pirate, felon or robber upon 
the ſeas with any ammunition, proviſion or ſtores of any 
kind, or ſhall fit out any ſhip or veſſel knowingly, and 
with a deſign to trade with or ſupply, or correſpond 
with any pirate, felon or robber upon the ſeas; or it 
any perſon or perſons ſhall any ways conſult, combine, 


confederate or correſpond with any pirate, felon or 


robber on the ſeas, knowing him to be guilty of asy 
ſuch piracy, felony or robbery ; ſuch offender and offen- 
ders, and every of them, ſhall in each and every of the 
ſaid caſes be deemed, adjudged and taken to be guilty of 


piracy, felony and robbery, and he and they ſhall and 


may be inquired of, tried heard, and adjudged of and for 


all or any of the matters aforeſaid, according to the ſta- 
tute made 28 Hen. 8. for pirates, and the ſtatute made 
11 & 12 IV. 3. and he and they being convicted of all 
or any of the matters aforeſaid, ſhall ſuffer ſuch pains ct 
death, loſs of lands, goods and chattels, as pirates, fe- 
lons and robbers upon the ſeas ought io ſuffer; and in 
caſe any perſon or perſons belonging to any ſhip or vel- 


fel whatfoever, upon meeting any merchant ſhip or vel- 


ic) 


ng to the common courſe of the law, according to 


who ſhalt 
„ ought to be adjudged 
pirates, 


N *. 5 


As. - 1 * 


Th 
+ 


of the ſaid ſhip cr ve 
| fuc for, or recover the ſame, or any part thereof in any 


F 18 


Pe je high ſeas, or in any port, haven or creek 
223 — — Ar — into ſuch ſhip or 
veſſel, and, though they do not ſeize and carry off ſuch 
ſhip or veſſel, ſhall throw overboard or deſtroy any part 
of the goods or merchandizes belonging to ſuch ſhip or veſ- 
ſel, the perſon or perſons who ſhall be guilty thereof, 
ſhall in all reſpecta be deemed and puniſhed as pirates, as 
— it is farther enactec, That every 
ſhip or veſſel, which ſhall be fitted out with a 
trade with, or 
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every offender or offenders convicted 
robbery by virtue of this act, ſhall 
have the benefit of clergy, but be utterly excluded of and 
fromthe ſame.” 

And Sec. 5. ** To the end that a farther encourage- 
ment may be given to all ſeamen and mariners to fight 
and defend their ſhips from pirates, it is farther enacted, 
That in caſe any ſeaman or mariner on board any mer- 
chant ſhip or re, * other ſhip or — (90 fo 
maimed in againſt any pirate, every | 
as ra Gon nad os his being maimed in 
ſuch fight, ſhall not only have and receive the rewards 
already appointed by a ſtatute made the 23 Car. 2. enti- 
tled, An a& to prevent the delivering 
ſhips, and for the increaſe of good and ſerviceable ſea- 
men, but ſhall alſo be admitted into, and provided for in 


_ Greenwich hoſpital, preferable to any other ſeaman or 


mariner, who is diſabled from ſervice or getting a liveli- 
hood merely by his age. 

And Sed. 6. it is farther enaQted, That in caſe any 
commander, maſter, or other officer, or any ſeaman 
or mariner of any merchant ſhip or veſſel, which carries 
guns and arms, ſhall not, when yr OY 
pirate, or by any ſhip or veſſel on which any ſuch pirateis 
on board, fight and endeavour to defend themſelves and 
their ſaid ſhip or veſſel from being taken by the ſaid pirate, 
or ſhall utter any words to diſcourage the other mariners 
from defending the ſhip, and by reaſon thereof the ſaid 
ſhip or veſſel ſhall fall into the hands of ſuch pirate; then, 
and in every ſuch caſe, every ſuch commander or maſter, 
or other cfficer, and every han or mariner who ſhall 
not fight, and endeavour to defend and fave the ſaid ſhip 
or veſſel, or who ſhall utter any ſuch words as aforeſaid, 
ſhall loſe and forfeit all and every part of the wages due 
to him and them reſpectively to the owner and owners 

Ai, and ſhall not be permitted to 


Vor II. No. 113. 


up of merchant | 


in. Abr. tit. 
PIRATES GOODS. In the patent to the admiral he 
has granted to him bone piratar” : —— 


it Nef n 


paſt of fiſh or fleſh. Cowel, edit. 1727. 
PITANCIARIUS, Was an officer in the 
whoſe buſineſs it was to provide and diſtribute the pi- 
tances of herbs and meat amongſt the monks. TT.“ 
mentioned in the Manaſf. 1 tan. pag. 143. | 
PITCH AND TAR, Not to be imported but in E- 
liſh ſhipping, 12 Car. 2. c. 18. /. 8. 
— 2 | 
2. 6. 11-{. 23. | 
To what duties liable, ST OMe gs | 
Penalty on burnirg and deſtroying pitch or tar trees 
in the plantations, SEL 6 10. /. 6, 7. 


2. 
* of it 6 and Scotland 
into Eng encouraged, 3 & 4 Ann. . 10 12 Ann. 
ft. 1. c. 9. 5 Geo. 1. Cc. 11. T 16, 17, 18. 8 Geo. 1. 
c. 12. /. 4 2 Geo. 2. c. 35 1 Zn 
. ne 
16. 2. c. C. . 2. 25 2. c. 35- /. 
1 — » (commonly a penny 3 
ney which is paid for pitching, or ſetting down every ſack 
of corn, or pack of any other merchandiſe in tairs or 
markets. Cowel, edit. 1727. | 
PLACARD, (mentioned in flat. 2 & 37 & MM. cap. 
7.)Is a licenſe wh a man is permitted to ſhoot with a 
gun, or uſe unlaw In French it ſignifies a 
table, where orders are —— —— and pla- 
caert in Dutch is an edict or proclamation. 33 H. 8. 


c. 6. 

PLACE, (Locus) Where a fact was committed, is to 
be alleged in appeals of death, indictments, &c. and 
place is conſiderable in pleadings, in ſome cafes: where 
the law doth require a thing to be ſet down in a place 
certain, the party mult in his pleadings ſay, it was done 
there. 3 When one thing doth come in 

6 | te 


P L A 
tion but in Eugliſt- built ſhipping, whereof th 
three-fourths of the mariners are Engliſh, 15 ws 


cuſtons ſuffering lantation 
unladen, 15 Car. 2. «. 


> jakk, not being feſt 


Penalties on unloading plantation goods elſewhere 
i in England, 22 & 23 Car. 2. c. 26. C 12. TIT" 

Some of c.22./.8& 14. | 
others, Duties on whale oil, blubber, &c. taken by ſhips of 
theſe im | the plantations, 25 Car. 2. c. 7. 1 Geo. 1.c. 12. f 4, 

þ moet | of ” there, 25 Car. 2. c. 7./. 2. Explained by 4 Gee. 3. c. 15. 
that theſe , were what | Plantation goods not to be carried in foreign ſhips, ) 
we now lords courts| 3 V. 3. c. 22. 

were ſo oftener Curia | Governors of the Sc. to take an oath, e 
generales, were bound | to obſerve the regulations of trade, 7 H 8 W. 3. c. 22. 
to 4 $& gb. 3.c. 20. f. 69. 

W. alto j. e. the day | Officers of there to have the ſame power as 
appointed make his de- | officers of cuſtoms in England. 7 & 8 IF. z. c. 22. f. 6. 
i. e. when 3 — 

ſeems | 


Exchequer, lib. 2. tit. 1 | faenas 
arias in quas incid . So inthe laws of 
1. cap. la, 13. Hence the old rule of cuſtom, 
| ladet tertium denarium placitorum, is to be thus 
- the Earl of the county ſhall have the third 
of the money due 
ments impoſed in the and county courts. Cowel, 
1727. | 
PLACITARE, (i.e.Litigare & cauſas agere,) To plead. 


PLACITATOR, A pleader- Ralph Flambard is re- 
corded to be Tetins regni placitator, in William the Se- 
cond's time. 


zZarettos, 26 Geo: 2. c. 6. 29 Geo. 2. c. 8. 
Perſons di ing directions guilty of felony, 26 Geo. 
2. c. 6. , 1, 2, 3, 8, 10, 17, 18. | 
Orders for quarantine to be read in churches, 26 Geo. 


2. c. 6. /. 20. | 
Fe red to retain infection, coming from the Le- 
vant without a clean bill of health, not to be landed unleſs 


aired in a 


PLANCHIA, A plank of wood. Cotuel, edit. 1727. 
PLAISTERERS, Not to exerciſe the art of a painter in 
London, 1 Fac. 1. c. 20. 
PLANTATIONS. Sugar, tobacco, cotton-wool, in- 
digo, ginger, and dying wood of the growth of the plan- 
| tations, ſhall be exported thence to England only, 12 Car. 
2. c. 18. /. 18. Rice and molaſſes, 3 & 4 Ann. c. 5. /. 12. 


| 


quarantine and ereQing la- | Hylvania, 13 Geo, 1. c. 5. 


2 17&8W. z. c. 22. /. 16. 


ips to be regiſtered, Sc. 5 & 8 W. z. c. 22. f 17. 
rene. 
offences committed in their government, 11 U 12 W. z. 
c. 12. 


\ 


Bounties on imported ſtores from the plantations, 38 
eee 3 & 4 Aon 10. 
| on c. 10. 
76 9 Ann. c. 17. 8 Geo. 1. c. is anne 
— ten dcb. 6s cm, 
All ſubjeQts to have free trade to America, 2 Ann. c. 37. 


/-15 & 22. 
. dlbereed op if not put in ſuit 
in three years, 8 Arn. c. 13. , 23. | 
Duties on prize goods in America, g Ann. c. 27. 
7 conſenting may be bound to ſervice, 4 Geo. 1. 
E, IT, /. 5. | 


Furs of plantations to be brought to Great-Britain, 
191 of Eurape to Pen- 

any part of to Pen- 
To New- York, 3 Gee. 2. 


free, 1 Geo. 2. c. 17. |. 5. | 85 
ndivided ſhares of Carolina ſurrendered to his Majeſ- 


3 Geo. 2. c. 28. 
to make an entry with the 


colleQr of the cuſtoms, Ec. 3 Geo. 2. c. 28. f 4. 


Half ſubſidy to be paid, 3 Geo. 2. c. 28. J. 5. 
Extended to Georgia, 8 Geo. 2. c. 19. 27 Geo. 2. c. 


405 
not enumerated may be imported into Ireland 
from the plantations, 4 Ges. 2. c. 15. 
Debts owing in the plantations may be proved before a 
iſtrate in England, 5 Geo. 2. c. 3. 
ds in the plantations made liable to debts, 5 Ces. 2. 


No European goods ſhall be imported into any planta- 


| . (edt, | ; 
c. 7. ect. 4 * 


PH A 


other, 5 Geo. 2. c. 22 
Hatters in America not to have more than two appren- 
tices, 5 Geo. 2. c. 22. ſect. 7. 


The duty on coffce of the plantations reduced, 5 Geo. 


c. 

+ on foreign ram and molaſſes imported to the 
ations, 6 Geo. 2. c 13. 29 Geo. 2 c. 26. 

No ſugar to be imported to [reland, unleſs of the 
growth of the plantations, or ſhipped in Great-Britain, 
6 Geo. 2. c. 13. Continued to 30th of September 1764, 
and from 29th of September 1764, made perpetual, fub- 
je& to alterations in 4 Geo. 3. c. 15. 


Draw back on ſugar 6 Geo. 2. c. 13. T 9. 
g & 10W. 3.c. 23. /. 8. | in 
© Allowance on exportation of ſugar refined in Great 


Britain, 6 Geo. 2. c. 13. / 19. f 
Liberty given to carry ſugar from the plantations to 
foreign markets, 12 Geo. 2. c. 30. Continued, 4 Geo. 3. 


c.12. Extended to all Britiſh ſhips, 15 Geo. 2. c. 33. 
that the ſhip belongs, to Britiſh ſubjects, 12 Geo. | 


IM 


„ to examine ſuſpected ſhips, 12 Ces. 
2. c. 30. felt. 6. 2 . | 

Ships taking in other goods ſubject to entries, Tc. 12 
Gee. 2. c. 30. ſet. 10. 


Charters to be granted in time of war to adventurers | i 


to conquer lands in America, 13 Geo. 2.c. 4. F 13. 

Foreigners reſiding ſeven years in the plantations, and 
taking the oaths, to be deemed natural ſubjeQts, 13 Geo. 
SE YF. 


Unlawful ſtocks and undertakings in the plantations |: 


prohibited, 14 Gee. 2. c. 37. | ; 
Maſters of ſhips to make oath of the truth of their re- 
giſter, 15 Geo. 2. c. 31. | 
Relief provided where the regiſter is loſt, 15 Geo. 2. 
4. 31. T 2. 


The conditions of plantation · bonds ſhall ſpecify a cer- 


tificate of landing the goods within 18 months, 15 Gee. |i 


c. 31. J 4 


Seamen in the plantations not to be impreſſed, 19 Geo. | 


2. c. 30. 
A premium on plantation indigo, 21 Ges. 2. c. 30 
28 Geo. 2. c. 25. Continued and amended, 3 Ges. 3. 


c. 2 
| iGo Oh: may — frm the phenmecicns from, 
23 Geo. 2. c. 20. 

Bar iron may be imported from the plantations to 
Londen, and pig iron to any port free, 23 Geo. 2. c. 29. 
And bar iron to any port, 30 Ges. 2. c. 16. 

ills, ſteel furnaces, c. not to be erected in 


the plantations, 23 Geo. 2. c. 29. /. 9. 
24 Geo. 2. c. 51. 


Reſtraint of paper credit in the plantations, 24 Geo. 2. 
F. 

The Qt concerning atteſtation of wills extended to the 
Britiſh colonies, 25 Ces. 2. c. 6. /. 10. 

Foreign proteſtants enabled to ſerve officers and ſoldi- 
ers in America, 29 Gee. 2.c. 5. /. 1. | 
For recruiting the army in Amertca, 29 Ges. 2. c. 35. 
Indented ſervants may be enliſted, 29 Ges. 2. c. 35. | 

1. | 

W * raiſed in America, when joined with Britiſh 
forces, ſubjeC to the rules and aiticles of war, 30 Geo. 2. 
c. 6. ſect. 73. | 


| 


3 

PLATE, A hoy, or water-veſſel fo called, t3 Eliz. 
cap. 15. A tax laid on perſons poſſeſſed of filver plate, 
29 Ges. 2. c. 14. | 
PLAY-HOUSE. See NUISANCE. 

PLAYS AND GAMES. See NUISANCE, GAMING. 
PLEA, (Flacitum, from the Saxon ples, or i. 
juris aftio,) Signiſies that which either party 
himſelf in court, which was wont to be done in F 
from the until Edward the Third, who 
them to be done in Engliſh, in the 36th year of 
cap. 15. Theſe are divided into Pleas of the Crown and 


9 


Ir 


15 


Common Pleas. Pleas of the crown of Scotland 


— robbery, rape, murder, and wilful fire. 
a> of 


* 


verb. fgnif. verbo Placitum. With us they ate 


committed 


„ - 


 Feafails, 32 H 8. but only the aw inſufficient 
pleading committed in the bar, ion and rejoinder; 
but thoſe are now remedied alſo by 18 Eliz. cap. 13. 
12ö²˙ allegation of parties 

ing in . = of „ 
to ſuits when they are put into a proper and legal form ; 
and are diſſingui in reſpect to the parties who 


them, by the names of bars, replications, rejoinders, ſur- 
rejoinders, rebutters, e. and though the 
matter in the declaration or does not properly come 
under the name of pleading, yet being often comprehended 
in the extended ſenſe of the word, it is generally conſider- 
ed under this head. 4 Bac. Abr. 1. | 
Pleading, in ſtrictneſs, is no more than ſetting forth that 
fact which in law ſignifies the juſtneſs of the demand made 
by the plaintiff, or the diſcharge and defence made by the 
defendant; and herein no greater certainty is required 
than is ſufficient to bring on a trial without inveigling 
judge or jury ; and it ſeems, that originally pleadings were 
io formed, and were very plain and conciſe; but in pro- 
greſs of time pleaders, yea and judges, became too curious 
in them, ſo that the art and dexterity of pleading, which 
in its uſe, nature and deſign was only to render the fact 
plain and intelligible, and to bring matter to judg- 
ment with convenient certainty, began to from 


| degenerate 
No victuals to be exported from the plantations during | its primitive ſimplicity and true uſe, and end in a piece 


the war with France, except to Great-Britain or Treland, 
or to ſome of the plantations, 30 Ges. 2. c. 9. 
Nice may be exported to the Southward of Cape Fi- 
niflerre, 30 Geo. 2. c. 9. / 11 
Certain rates and duties on foreign goods imported into 
of the plantations in America, 4 Ces. 3. c. 15. 
Paper bills of credit in the plantations declared void, 


4 Cee. 3 c. 34. OY 3 
For granting ſtamp duties in the plantations, Sc. 5 
Geo. 3. c. 12. Repealed by © Ces. 3. tt. 


of nicety and curioſity, which how it hath improved 
therein in latter times, the length of the pleadings, the 
many unneceſſary repetitions, and the many miſcarri 
of cauſes upon ſmall and trivial objeQtions, do but too 
ſufficiently teſtify. 4 Bac. Abr. 1. | 
Pleas were anciently ore tenus, and afterwards minuted 
down by the prothonotaries, and entered of record in the 
Latin tongue, that being a dead language, and leaſt ſubje& 
to variation, to remain as monuments and precedents of 


the law: that the pleading ſhould be in Latin is exprefsly 
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ance of time, „Sc. 
the icati Tn 

Ec. J Co. 25. 4. 8 Ca. 120. „ Co. Lit. 303. 
That all pleas muſt be alleged directly, and not by 
of rehearſal ; nor is it ſufſicient, that what ought 


but the com- 
mencement of particular eſtates muſt be ſhewed, becauſe 
they could not originally cammence without a convey- 


leged; 


- |Omnis bomo 


EE Ak 
ance, which mult be ſhewed, unlcls they be alleged by 
way of inducement only. Co. J. 7t. 121. a. 30g. 
ar mare learning on this ſubject, ſce 4 Bac Abr. and 
16 Vin. Abr. tit. Pleas and Pleadings. 

PLEAS OF THE SWORD, Placita ad gladinm. Ra. 
nulph the Earl of Cheſter, in the ſecond year of Henry 
the Third, granted to his barons of Cheſbrre an 
charter of liberties, Exceft:s placitis ad gladium meum 
pertinentibus. Rot. Pat. in archivis Regis infra caſtellu 
Oris. 3 Ed. 4. m 9. The reaſon was, becauſe King 
William the Conqueror gave the Ear ldom of Cheſter to his 
kinſman Hugh, commonly called Lupus, anceſtor to this 
Earl Ranulph, Tenere ita libere per gladium, ficut ipſe Rex 
Willielmus tenuit Angliam coronam. And conſonant 
thereunto in all indictments for felony, murder, c. in 
that county palatine, the form was anciently, Contra 
pacem Domini comitis, gladium E dignitates ſuas, or Con- 
tra dignitatem gladii Ceſirie. Theſe were the pleas of the 
dignity of the Earl of Cheſter. Sir Peter Leiceſter's Hiſt. 
Antig. fal. 164. Cowel, edit. 1727. 

PLEBANIA, Plebenalis eccleſia, A mother church, 
which has one or more ſubordinate chapels. Cowel, ed. 1727. 

PLEBANUS, A rural dean, becauſe the deaneries 
were commonly affixed to the plebaniæ, or chief mother 
churches within ſuch diſtriQ, at firſt commonly of ten pa- 
riſhes. But it is inferred from ſeveral authorities, that ple- 
banus was not the uſual title for every rural dean, but for 
ſuch a pariſh prieſt in a large mother church, exempt from 
the juriſdiction of the ordinary, who had therefore the au- 
thority of a rural dean committed to him by the arch- 
— to whom the church was immediately ſubject. 
Cawel, edit. 1727. 


PLEDGE, {Plegius, may be derived from the Fr. plerge, 
Edejuſſer, as pleiger aucum, i. e fide juberepro aligua, to be 
ſurety for a perſon; in the ſame fignification is plegius 


»| uſed by Glanvil, lib. 10. ca. 5. and plegiatio for the act 


of ſuretiſhip in the interpreter of the Grand Cuſtu 

of Normandy, cap. 60. Plegii dicun'ur per ſonæ, que fe 
obligant ad boc, ad guad qui eos miltit, tenebatur; and in 
the ſame book, cap. 89, go. picgiatio is uſcd in the fame 
ſenſe with Glanvil; fo alvi plegii are uſed for plegii, Pu- 
pil. Oculi. part. 5. cap. 22. Charta de Foreſta. This 
word plegius is uſed alſo for frank-p.:dge ſometimes, as 
in the end of William the Conqueror's laws, ſet out by 
Lambard, in his Archainom. fol. 125. in theſe words, 
qui voluerit ſe teneri pro libero, fit in plegio, 
ut plegius eum habeat ad juſlitiam, fi quid offendcrit, Ec. 
and theſe are called capital pledges. Kitchin, fol. 10. 
See Co. 4 Inft. fol. 180. 

When writs were delivered to the ſheriff to be by him 
returned into C. B. he was obliged before the return 
thereof to take pledges of proſecution, which when the 
fines and amercements were conſiderable, were real and 


. [reſponſible perſons, and anſwerable for thole amerce- 


ments. But they being now ſo inconſiderable, there are 
only formal pledges entered, viz Fobn Doe and Richard 
Roe. But there is a difference in debt and in treſpaſs; 
for in treſpaſs the attachment of the goods is the firſt 
proceſs, and becauſe the defendant is thereby hurt, there- 
fore the writ commands the ſheriff to take pledges be- 
fore he executes the proceſs. But in debt they begin 
with a ſummons, and ſo the defendant is not hurt in the 
firſt inſtange, and therefore there is no command in the 
writ to the ſheriff to take pledges, but unleſs he does, there 
is not a ſufficient authority from the return to warrant 
further proceſs, unleſs pledges are put in above, as in B. 
R. they always do on the bill. The reaſon why pledges 
were not taken in Chancery, but coinmitted to the ſhe- 
riff, was, that the living in the country was {uppuied to 
know who were ſufficient ſecurity, and being to levy the 
amercement afterward, they were to take ample ſecurity 


for them. G. Hiſt. of C. B. 6, 7. 


Pledges in ſtatute merchant ſhall be anſwerab!e if the 


principal be inſufficient, Stat. de Mercator”. 11 Ed. 1. 


Poor plaintiffs not to find pledges, St. Ii 441. 12 UL. f. 


but to give caution per fidem, Ibid. 


Pledges may be made as principal debtors, Sat. de 
Mercator. 15 Ed. 1. ft. 3. 


Ines 


1 


Fin:s to be taken in preſence of pledges, 38 E. 3 
fr. 1. c. 3. See 16 Fin Ahr. tit. Pledges. 

PLEDGERY or PLEGGERY, (French leigerie, La- 
tin plegiagium) Suretiſhip,an undertaking or anſwering tor. 
Alto the appellant ſhall require the conſtable and mare- 
ichal to deliver his pledges, and to diſcharge them of their 


piedgery z and the conitable and mareſchal ſhall alk leave 


of the King to acquit his pledges, after that the appeliant 
is come into his liſts, Wc. Cowel, edit. 1727. 

PLEDGING, Is where goods and chatteis are deliver- 
ed in ſecurity for money lent, and by ſuch pledging the 
pawnbroker hath more than the naked poſſeſſion in the 
nature of a bailment; for he hath the property and inte- 
reſt in the thing itſelf; and by the better opinions, ſhall 
have a reaſonable uſe of it, ſo that it be without damage 
to the thing thus pledged. Def. and Stud. 130. 1 Rol. 
r 338, 673- Owen 124. 2 Salk. 522. 

If a man pledge goods to B. and they are ſtolen, B. 
ſhall not anſwer for them, becauſe he hath a property in 
them; and his cuſtody is but a conſequent of that pro- 
perty; and therefore he doth undertake to keep them 
as his own; for a man that urdertakes to ſecure what is 
another's, is bound to keep them at all adventures, ſince 
the right owner might poſſibly defend them with his lite; 
but where a man is en!y obliged to keep them as his own, 
no unavoidable accident is to be imputed to him. Co. 
Lit. 89. 4. 3 Inji. 108. 4 C. 83. Palm. 551. Owen 


123 Telv. 178, Cro. Fac. 244 1 Bult. 29, 39. 


1 Rol Rep. 181. 

But it a man pledges goods, and tenders the money 
to the pawnbroker, and he refuſes, this determines the 
qualified property, and therefore if after ſuch tender the 


goods are ſtolen, Tc. the bailor ſhall have ſatis faction 


made him in an action of trover; for a tender and a re- 


ſuſal muſt in thoſe caſes amount to a payment; becauſe 
otherwiſe no man could again come to his own, fince 
pawns are over the value lent. Cre. Fac. 243. TLelv. 
179 1 Bu. 29. Br. Bailment 7. 1 Ral. Rep. 129. 


_ Co. Lit. 89. 


And though the borrower tender the money, and re- 


cuver the goods in an action of trover, yet the pawn- | fol. 


broker may have an action of debt for his money; be- 
cauſe though the ſecurity ceaſes, yet the duty remains, 
inaſmuch as the money lent is not paid back to the party 
from whence it came. Cro. Fac. 243. Telv. 179. 1 
Bult. 29, 31. | | 
if a man lend periſhable goods as a pledge, and 
they decay, yet the perſon to whom they are pledged, 
may have an action of debt for his money, becauſe the 
duty continues. Teiv 179. Co. Lit. 209. 


in execution, nor attached for his debt; for the abſolute 
property is in another; and therefore they are not alien- 
able, nor by conſequence forfeitable; becauſe they can- 
not be 42 without loſs and danger to the abſolute 
owner; and all qualified poſſeſſors do take the property 


under the reſtriQtion to preſerve the property of the right 


owner. Br. Attachment in Aſſize 20. 
It a man pledge goods, and after is attainted of fe- 
lony, the King thall not have the goods without paying 
the ſum for which they were pledyed ; for the alteration 
of the general property doth not alter the ſpecial property 
in the pawnbroker. 2 H. 7. 1. 1 Bulſt. 29. | 

If a man pledge goods, and then is outlawed, he can- 
not redeem them, becauſe then the abſolute property of 
them is in the King; but if the outlawry is reverſed, 
then the outlawed perſon is reinſtated in his property as 
if there had been no outlawry, and therefore may re- 
deem them. 1 Bulff. 29. 


If the money be not paid at the day, the property is 


abſolute at law, but ſtill the right owner has his redemp- [| 


tion in equity, as in caſe of a mortgage. Co. Lit. 205, 
Sep. 106. 

One pawned jewels to 4. who ſigned a writing that 
they were to be redeemed in twelve months, otherwiſe 
for the 1100. lent they were to be as bought and fold; 
A. within a ſhort time after delivers over the jewels, toge- 
ther with ſome plate of his on ta B. as a pledge tor 2y0/. 

Vor. II. No. 1:3. 


| ſory notes, to be repaid on demand; B. 


” & I 

afterwards A. borrowed 381. and gol. of F. on promit- 
by his anſwer 
in Chancery, inſiſted it was agreed that the pledge ſhould 
be a ſecutity as weli for the money on the notes, as tor 
the money firit lent, but could make no proof of any 
ſuch promiſe or agreement ; and though a redemption 
was decreed, yet it was on payment of all that was due 
to B. as well upon the notes as on the pawns; but the 
goods of A. which were pauned were to be firſt applied 
as far as the value of them would extend. 2 Vern. 177, 
698, 691. Ar. Ca. in Eg. 324. 

In the old books they took the nature of a pledge to 
be, that it ought to be delivered at the ſame time that 
the money was lent; and if the goods were not deliver- 
ed at the fame time, in ſecurity of the money, they 
did not plead it as a pledge, but in the nature of a li- 
denſe to excuſe the treſpaſs. 5 Hen. 7. . t. 

But by latter authorities it appears, that the pawn- 
broker hath a ſpecial property, though it be not delivered 
at the time of the money lent. 2 Len. 30. Lev. 164. 
As if A. be indebted to B. and delivers goods to C. 
in ſatisfaction for the debt of B. the property is thereby 
altered, and the right to the goods is veſted in B. ſo it is 
where the goods are delivered to C. in ſecurity of the 
money ot B. there B. hath a ſpecial property in them, 
and in theſe caſes A. cannot countermand fuch delivery 
to C. or take the goods back again, becauſe the 

of the:e very goods is veſted in B. for here is a conſide- 
ration to alter the property, and that is the debt due to 
B. ſo that it is not a bare naked donation, which the 
party may poſſibly revoke before the poſſeſſion be veſted 
in B. himſelf, for ex nudo padlo non oritur atio; for 
there is no conſideration to found an action on a naked 
donation, but here there is a conſideration to alter the 
property; ſo that upon the immediate delivery of the 
_ ——— is veſted in B. 2 Leon. 30, 31. 

eld. 164. 

PLEGIIS ACQUIETANDIS, Is 2 writ that lies for 2 
ſurety againſt him for whom he is ſurety, if he pay not 
the money at the day. F. N. B. fol. 137. Regiſt. of Writs, 
158. See 16 Vin. Abr. 400. 

PLENA FORISFACTURA, A forfeiture of all that 
 PLENARTY, —— adjeftive plenur 
| EN » Is anabſtraQt of the ive us, 
and is uſed in the Common law in matters of benefices, 
and where a church is full of an incumbent ; plenarty and 
fol. 32. Weſim. 2. cap. 5. Inſtitution is 2 

inſt a common but not againſt the King 


| 


. Prerog. cap. 8. 


| without induction. Co. on Lit fol. 344 See ADVOW- 
Theſe goods thus taken to pledge, cannot be forfeited SON, PRESENTATION. 
dy the pawnbroker for his offence, nor can they be taken 


PLENE ADMINISTRAVIT, Is a plea pleaded by an 
executor or adminiſtrator, where they have adminiſtered 
the deceaſed's eſtate faithfully and juſtly before the action 

brought againſt them. On plene adminiſtravit pleaded by 
an executor, if it be proved that he hath goods in his 
hands which were the teſtator's, he may give in evidence 
that he hath paid to the value of his money, and 
| need not plead it ſpecially; for when the executor before 
the action hath paid the money in equal degree with 
that demandal by the plaintiff, he may plead fully ad- 
miniſtered generally, and give the ſpecial matter in evi- 
dence. 2 Lill. Ar. 330. And where a teſtator or in- 
teſtate was indebted to the executor or adminiſtrator, 
upon bond, they may plead plene adminiſtrevit, and 
give their own bonds in evidence againſt any other 

bond; fo likewiſe upon an indebitatus, having the pri- 
vilege of paying themſelves firſt. [b:id. Plene admini- 
ſtruvit is no plea where an executor, Oc. is ſued in the 

debet and detinet, becauſe he is charged for his own oc- 

cupation. 1 Add. 185. And if plene adminiſtravit be 
| omitting the words, and that he hath not any 

goods or chattels of the teſtator, nor had on the day of 

| exhibiting the bill aforeſaid, or at any time after, Ee. 

it is naught on a demurrer, and not helped by verdict. 

| Cro. Fac. 132. 3 Lev, 28. Where the executor, Ec. 

is to ſhew ſpecially, how he hath adminiſtered the goa's 

Aleyn 48. See EXECUTOR. 

'. 60 PLEVIN. 


PP OI 
Pl. FVIN. See REPLEVIN. 
PLIGHT, Is an old Engliſb word, ſignifying ſometimes 


the eſtate with the habit and quality of the land, and ex- 
tends to rent-charge, and to a poſſibility ot dower. 
Inſt, fol. 221. 6. 

PLONKETS, (mentioned in 1 R. 3. cap. 8.) A kind 

of coarſe woollen cloth. 
PLOW-ALMsS, {Elemoſyne aratrales) Was ancient- 
ly a penny paid to the church tor every plowland. Man. 
Angel. 1 par. f. 256. 

Pl. OW-BO TE, A right of tenants to take wood to re- 
— ploughs, carts and harrows; and for making rakes, 

res, Oc. 

PLOW.-LAND, Is the ſame with a hide of land; and 
a hide or plow-land, it is ſaid, doth not contain any cer- 
tain quantity of acres; but a plow-land, in reſpe& of 
repairing the highway is ſettled at 50l. a year by the 
ſtat. 5 8 . z. c. 29. 

PLOW-SILVER, In former times was paid 
by ſome tenants, in lieu of ſervice to plow the lord's lands. 
V. Jones Rep. 280. See SOCAGE. 


PLURALITY, / Pluralitas, mentioned in ſtat 21 Hen. | 


8. cup. 13.) The having more than one, chiefly applied 
to ſome churchmen, who have two, three, or more be- 
nefices. Seiden, in his Titles of Honour, fel. 687. men- 
tions trialities and quadralities. Cowel, edit. 1727. 
Plurality of livings, is where the ſame obtains 
two or more ſpirityat preferments, with cure of fouls ; 
in which caſe the firſt is void ip/o f 
may preſent to it, if the clerk be not qualified by dif- 
penſation, Oc. for the law enjoins reſidence, and it is 
impoſſible that the ſame perſon can reſide in two places 
at the ſame time. Count. Farſ. Compan 
Cannon law no eccleſiaſtical can hold two benefices 
with cure ſimul & ſemel, but that upon taking the ſecond 
benefice, the firſt is void; but the pope by uſurpation did 
diſpenſe with that law; and at firſt every biſhop had 
power to diſpenſation for pluralities, till it was 
abrogated by a general council, held anno 1273, and this 
conſtitution was received till the ſtatute 21 H. 8. c. 13 
Mor 119. 2 Neiſ. Abr. 1271. The ſtat. 21 H. 8. 
ordains, That if any perſon having one benefice with cure, 
of the yearly value of 8/. or above, in the King's books, 
accepts of another benefice with cure, and is inſtituted 
and induQted, then the firſt ſhall be void: So that there 
may be a plurality within the ſtatute; and a plurality by 
the Canon law. 2 Lutw. 1306. The power of granting 
diſpenſations to hold two benefices with cure, c. is 
veſted in the King by the aforeſaid ſtatute: andit has 
been adjudged, that a diſpenſation is not for a 
— where the King preſents his chaplain to a ſecond 
| efice; for ſuch a preſentment imports a diſpenſation, 
which the King hath power to grant as ſupreme ordinary. 
But if ſuch a chaplain be preſented to a ſecond benefice 
by a ſubject, he muſt have a diſpenſation before he is in- 
ſtituted to it. 1 Salk. 161. The archbiſhop's diſpenſa- 
tion and King's confirmation, regularly are neceſſary to 
hold pluralities; and the ſtatute 21 H. 8. t to be 
conſtrued ſtrictly, becauſe it introduces and 
plurality of benefices againſt the Common law. Fenk. 
Cent. 272. See PRESENTATION, RESIDEN 
PLURIES, Is a writ that goeth out in the third place, 
after two former writs have had no effe&; for firſt the 
original capras iſſues, and if that ſpeed not, then goeth 
out the ficut alias, and if that alſo fail, then the pluries. 
See Nat. Brev. fol. 33 in the writ de excom. capiends. 


See in what diverſity of caſes it is uſed in the table of the | 


Original Regiſter. © 

PLYMOUTH, Power given to bring the river-water 
to the town, 27 Eliz. c. 20. 

POCKET OF WOOL, Is half a fack. 3 Inſt. fl. 96. 

POINT, or Cut-work, Foreign point or cut-work 
not to be fold in England, or exported or imported. 13 & 
14 Car. 2. c. 13. Engliſh point or cut-work may be ex- 

ported duty-free, 11 & 12 Will. 3. c. 3. ſed. 15. 

POISONING, Is wilful murder by ſtat. 1 Eg. 6. c. 12. 
Jeft. 13. Perions poiſoned in one county dying in another, 
the indictment found where the death happens ſhall be 
good, 2 & 3 Ed. b. c. 24. 


| 


and the patron| 


94 By the 


in England, but long fince diſuſed. 


trees as have been uſually cropt, and therefore diſt 
from timber trees. See Plowden 


anno 1380. 


oF FF * 
| Richard Cole was attainted of high treaſon, for putting 
poilun into a pot of pottage boiling in the biſhop „f Re. 
chefler's kitchen, by which two perſons were poifuncd 5 
and there was a particular ſtatute made for his punſhment, 
viz, by the ſtatute 22 H. 8. cap. 9. it was enaQted, 
That he ſhould be boiled to death. Anne 22 H. 8. 
Richard Cole's caſe. 
It ſeems to be clear, that if a man perſuade ano: her tu 
drink a poiſonous liquor, under the notion of a meine, 
who afterwards drinks it in his abſence ; or it A. intending 
to poiſon B. put poiſon into a thing, and deliver it 
to C. who knows nothing of the matter, to be by him 
delivered to B. and C. innocently deliver it accordingiy 
in the abſence of A. or if one incite a madman to kill 
another, who afterwards kills him in the abſence of the 
perſon that incited him; in all theſe and the like cales, 
the procurer of the felony is as much a principal as if he 
had been preſent when it was done. And fo likewiſe all 
thoſe ſeem to he who were preſent when the poiſon was 
inſ{uted, and privy to, and conſenting to the deſign. But 
thoſe who only abetted their crime by their command, 
counſel or advice, but were abſent when the poiſon was 
infuſed, are acceſſories, and not principals Alto if A. 
intending to poiſon B. deliver a poiſonous thing to C. to 
de by him delivered to B and C. knowing it to be poi- 
ſoned, delivered it to B. in the abſence of A. in tnis caſe 
C. only is principal in the felony, and A. an «cceffory. 
2 Hawk. P. C. 313. 
POKES, Si wns, or long-ſleeved gowns, which 
faſhion grew ſo affected and extravagant, that the weari 
them was prohibited by Fbilip Repingd:n bithop 4 
of y Philip g6:n bithop 
Lincoln, in his injundtions anno 1410. Cæwel, ed. 1727. 
POLE See PERCH. 
| POLEDAVIS, A kind of coarſe canvas uſed by the 


Eliz. c. 7. 
P OLE IN, Was a fort of ſhoe, ſharp or picked, and 
turned up at the toe; they firſt came in faſhicn in the 
reign of William Rufus, and by degrees came to be of 
that exceſſive length, that in Richard the Second's time, 
they were tied up to the knees, with geld or filver chains, 
according to the dignity of the wearer. They were for- 
 bidden by Edward the Fourth, in the fifth year of — 
reign, under a penalty to be worn fo long, | 
— not utterly laid aſide, till the reign of Henry the 
Eighth. Malmſbury, in the life of the forementioned 
William Rufus, ſpeaking of the exceſſes of thoſe times, 
hath theſe words, Tunc fluxus crintum, tunc luxus veſtium, 
tunc uſus calceurum cum arcuatis aculeis inventus eft. Cowel, 
edit. 1727. | 
POLENTARIUS, A maltſter. d. ib. 
POLE'TA, The ball of the foot. Id. ib. - 
POLETRIA, A ſtud of colts. Tis mentioned in Fle- 
ta, lib. 2. cap. 87. Item ejus eſt facere butyrum, curamgue 
de poletria obtinere. | | 
POLICY OF INSURANCE. See INSURANCE. 
POLLARD, A fort of ſpurious coin, which with cro- 
cards, were long ſince prohibited. Matt Weſtm. anns 1299. 
pag. 413. Pollards, crocards, — eagles, leonines, 
and fteepings, were heretofore ſeveral forts of money uſed 
2 Inſt. fol. 577. 
POLLARD-TREES, or POLLENGERS, Are ſuch 


POLL-MONEY, {Capitatio,) Was a tax ordained by 
of parliament, 18 Car. 2. cap. 1. and 19 Car. 2. cab. 6. 


the firſt of which every ſubje& in this kingdom was 


act 
B 
ace by the head or poll, according to his degree, 


viz. every Duke 100. every Marqueſs 300. Barons 30ʃ. 


Knights 20. Eſquires 10l. and every fingle perſon 124 


&c. And that this is no new tax, appear by former 
acts of parliament, where Nuilibet tam conjugatus, quam ſa- 
lutus utriuſque ſexus procapite ſus ſolvere cogebatur. Parliam. 
alſingham Ypod. 534. There was anci- 
ently (lays Camden in his notes upon Coins) a pertonal 
tribute called Capitatis (poll-filver) impoſed upon the poll 
or perſon of every one, of women from the twelfth, ot 


| 


men from the 14th year of theit age. Corve!, ed. a 72 7. 


Pg 
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8 
pe I- SILVER. See POLL-MONEY. 
POLY GAMY, (Fahgamia, ) Is where a man marties 
two or more wives together, or a woman has two or more 
huſbands at the ſame time; when the body of the firſt 
wife or huſband may be faid to be injured by the ſecond 
marriage while either are living. 3 Inft. 83. Wood 
Inſt. 30. See BIGARIV. : 
PONDERATE, It was a cuſtom formerly to weigh 
fick children at the tomb of 2 ſaint, and to balance the 
ſcales with wheat-bread, or with any thing which they 
were willing to offer either to God or his ſaints, but al- 
«xys with ſome mor ey, and by this the cure was perform- 
ed. Ad fepulcbrum Suncti numms ſe ponderabat. Cowel. 
it. 1727. | 
s See FISH, GAME, PARKS AND PONDS, 
TRESPASS. : . | 
PONDUS, Poundage, Which duty with that of tonnage, 


was anciently paid to the King according to the weight | 


and meaſure of merchants goods. Comwel, edit. 1727. 


PONDUS REGIS, The ſtandard-weight appointed by | 
our ancient Kings. Id. ib. 


PONE. If a replevin be ſued by writ out of Chancery, 
then if the plaintiff or defendant will remove that plaint 
out of the cuunty into the Common Pleas or King's 
Bench, he ovght to ſue a writ out of the Chancery, 
which is called a fine. New. Nat. Brev. 160 

PONENDIS IN ASSISIS, Is a writ founded upon the 
ſtatute of We/ſim. 2 cap. 38. And upon the ſtatute of 
Articuli ſuper Chartas. cap: 9g. which ftatuies do ſhew 
what perſons ſheriffs ought to impanel upon aſſiæes and 
juries, and what not; as alſo what number, which ſee 
in Reg. Orig. fel. 178. F. N. B. fol. 165. | 

PONENDUMI IN BALLIUM, Is a writ, command- 
ing a priſoner to be bailed in cauſes bailable. R-g. Orig. 


133. | 
PONENDUM SIGILLUM AD EXCEPTIONEM, 
I a writ, whereby the King willeth the juſtices, according 
to the ſtatute of Meſtm. 2. to put their ſeals to exceptions 
laid in by the defendant againſt the plaintiff 's declarations, 
or againſt the evidence, verdict, or other proceedings be- 
fore the juſtices. See EXCEPTION. 
PONE PER VADIUM, Is a writ commanding the 


Judicial, verbo Pone per vadium. 
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to de made ior the impotent poor, 19 [7. 7. e 
Hl 8 . 12 27 H. 8. . 25. 1 Ed 6. c. 3. 
Ed. 6. c. 16. 5 5 6 Ed. 6. c. 2. 28 37 8 t 
5 C. e. 3. 14 El c.4 18 CL. c. 3 35 EL c. 7. ſet 
25. 39 El. c. 3. 


t. Statutes concerning the poor. | 

2. Of appointing overſeers ; their duty; and of compell.ng 

| them to account. 

3. Of the poor rate, u· ho, and what ſball be liable thereto ; 
and of taxing others »: aid of it. 

4- Of the remedies for recovering ratet; and of ſetting 
afede rates. 

5. Of relieving, and ordering maintenance for the poar. 

6. > 6 parents and children being obliged tu maintain each 
etÞcr. 1 5 


7. 
C. 


1. Statutes concerning the poor. 


Stat. 43 Eliz. cap. 2. ſect. 1. Be it enacted by the au- 
thority ot this preſent parliament, That the churchwar- 
dens of every pariſh, and four, three, or two ſubſtantial 
 houſholders there, as ſhall be thought meet, having rei pect 
to the proportion and greatneſs of the ſame pariſh and pa- 
riſhes, to be nominated yearly in Euſter week, or within 
one month after Eaſter, and under the hand and ſeal of 
two or more jultices of the peace in the ſame, whereof 
one to be of the quorum, dwelling in or near the ſame 
| pariſh or diviſion where the ſame parith doth lie, ſhall be 
called overſeers of the poor of the ſame pariſh : And 
they, or the greater part of them, ſhall take order from. 
time to time, by and with the conſent of two or more of 
ſuch juſtices of peace, as is aforeſaid, for ſetting to work 
the children of ſuch wl.oſe parents ſhall not by the ſaid 
churchwardens and overſecrs, or the greater part of them, 
be thought able to keep and maintain their children; 
and alſo for ſetting to work all ſuch perſons, married 
or unmarried, having no means to maintain them, and 
uſe no ordinary and daily trade of life to get their living 
by: And alſo raiſe weekly, or otherwiſe, (by taxation 
of every inhabitant, parſon, vicar, and other, and of 
every occupier of lands, houſes, tithes impropriate, pro- 


ſheriff to take ſurety of one for his appearance at a day af- | priations of tithes, coal-mines, or ſaleable underwoods in 
ſigned. Of theſe ſee five ſorts in the table of the Regiſter | the ſaid pariſh, in ſuch competent ſum and ſums of money 


| as they ſhall think fit) a convenient ſtock of flax, he 


« mp, 
PON TAGE, (Pontagium,) Is a contribution towards] wool, thread, iron, and other ware and ſtuff to ſet the 


the maintenance or re- edify ing of bridges Weſt 2. cap. 25. 


It may alſo ſignify tall taken to this purpoſe of thoſe that 
paſs over bridges. Stat. 1 Hen. 8. cap. 9. 22 Hen. 8. 
cap. f. and 39 Eliz cap. 24. Per pontagium clamat eſſe 
quiet. de aperibus pontium. Plac. in [tin. apud Ceſtriam, 
14 Hen. 7. This was accounted one of the three public 
charges from which no perſon of what degree ſoever was 
exempted, viz. from the charge of an expedition to the 
wars, from building of caſtles, and from building and 
repairing bridges: And this was called Trinoda neceſſitas; 
from which Ingulfbus tells us, Nulli poſſunt laxari. And 


poor on work: And alſo competent ſums of money for 
and towards the neceſlary relief of the lame, impotent, 
old, blind, and ſuch other among them, being poor, and 
not able to work, and alſo for the putting out ſuch chil- 
, dren to be apprentices, to be gathered out of the ſame 
pariſh, according to the — 1 and 
to do and execute all other things, as well the aiſ- 
poſing of the ſaid ſtock, or otherwiſe. concerning the 
premiſles, as to them ſhall ſeem convenient. 

Sect. 2. Which ſaid churchwardens and overſeers fo to 
be nominated, or ſuch of them as ſhall not be let by 


Mr. Selen in his Notes upon Eadmerus writes, that Ne ſickneſs, or other juſt excuſe to be allowed by two ſuch 


uidem epiſcopi, abbates & monachi immunes erant. And 


juſtices of peace or more, as is aforeſaid, ſhall meet to- 


. Pariſ. anno 1244. tells us, that in all the grants of | gether at the leaſt once every month, in the church of 


privileges to monaſte ries, theſe three things were always 
excepted, propter publicam regni utilitatem, that the peo- 
ple might the better reſiſt the enemy. Cowel, edit. 1727. 

PONTIBUS REPARANDIS, Is a writ directed to the 


| ſheriff, c. willing him to charge one or more, to repair a 


bridge, to whom it belongeth. Reg. Orig. fol. 153. 
POOLS, Cutting their dams, what to forfeit, 37 Hen. 


3. c. 6. 


the ſaid pariſh, upon the Sunday in the afternoon, after 
Divine ſervice, there to conſider of ſome good courſe to 
be taken, and for ſome meet order to be ſet down in 
the premiſſes, and ſhall within four days after the end of 
their year, and after other overſeers nominated, as afore- 
ſaid, make and yield up to ſuch two juſtices of peace, as is 
aforeſaid, a true and account of all ſums of 
| money by them received, or rated and aſſeſſed not 


POOR, It is not true, what ſome people imagined, | received, and alſo of ſuch ſtock as ſhall be in their 


that the Common law of England made no proviſion for 
the poor: The Mirror ſhews the contrary; but how it 


was done does not appear. Per Foſter juſtice. Bur. Rep. 


450. 

None ſhall give alms to a beggar able to work, 23 Ed. 
3. c. J. Poor perſons that are impotent, ſhall abide in 
the ſame town, or in the next within the hundred that 
is able to maintain them, 12 Rich 2. c. 7. Impropriators 
ſhall be obliged to diſtribute a yearly ſum to the poor 


pa- 
riſhioners, 15 Ric. 2. c. 6. 4 Hen, 4 c. 12. Proviſion 


hands, or in the hands of any of the poor to work, and 
of all other things concerning their ſaid office, and ſuch 
ſum or ſums of money as ſhall be in their hands, and 
ſhall pay and deliver over to the ſaid churehwardens and 
overſeers newly nominated and appointed, as aforeſaid; 
upon pain that every one of them abſenting themſelves 
without lawful cauſe, as aforeſaid, from fuch monthly 
meeting for the purpoſe aforeſaid, or being negligent in 
their or in the execution of the orders aforeſaid, 

| made 
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made by and with the aſſent of the ſaid juſtices of peace, 
or anv tuo of them before-mentioned, to forfeit for every 
ſuch dciault of abſence ur negligence 20s. 

&. 3. And be it alſo enacted, That if the ſaid juſ- 
tices of peace do perceive, that the inhabitants of any 
parith are not able to levy among themſelues ſufficient 
ſums of money for the purpoſes aforeſaid, then the ſaid 
two juſtices ſhall and may tax, rate and aſſe ſs, as afore- 
ſaid, any other of other pariſhes, or out of any pariſh 
within the hundred where the ſaid parifh is, to pay ſuch 

ſum and ſums of money to the churchwardens and over- 
| feers of the poor pariſh for the ſaid purpoſes, as the ſaid 
juſtices ſhall tlink fit, _— to the intent of this 
law. And if the faid hundred ſhall not be thought by 
the ſaid juſtices able and fit to relieve the ſaid feveral 
pariſhes not able to provide for themſelves, as aforeſaid ; 
then the juſtices of peace at their general quarter-ſeſſions, 
or the greater number of them, ſhall rate and aſſeſe, as 
aforeſaid, any other of other pariſhes, or out of any 
pariſh within the ſaid county for the purpoſes aforeſaid, 
28 in theirdiſcretion ſhall ſeem fit. 


Sefl. 4. And that it ſhall be lawful, as well for the | ſaid 


preſent, as ſubſequent churchwardens and overſecrs, or 
any of them, by warrant from any 
the peace, as is aforeſaid, to levy as well the ſaid fums of 
money, and all arrearages, of every one that ſhall refuſe 
to contribute according as they ſhall be aſſ.ſſed, by diſ- 
treſs and fale of the offender's as the fums of 
money or ſtock which ſhall be behind upon any account 
'to be made, as aforeſaid, rendering to the parties the 
overplus: And in defect of ſuch diſtreſs, it fhall be law- 
ful for two juſtices of the peace to commit him or 
them to the common gaol of the county, there to re- 
main without bail or mainpriſe, until pa 


on, | 
ſelves to work, being appointed thereto as aforeſaid; and 
alſo any ſuch two juſtices of to commit to the ſaid 
priſon every one of the ſaid churchwardens and overſeers 


may bi 


y * 


ma 
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the poor te 
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tained in | 
Sec. 6. Provided 
fons ſhall find 
or other act 


20 juſtices of peace; that then it 
e juſtices of peace at their general 

ber of them, to take 
ſhall be thought conve- 
ſame to conclude and bind all the ſaid 


father and 
» and 


4 
73 
— 
4 


5 
; 


and the 


H 


£ 


the children of 
impotent perſon, or other 

being of a ſufficient abi- 
relieve and maintain every 
manner, and according to that 
as by the juſtices of peace of that county where 


upon pain that ev ; | 
| every month which they ſhall fail therein. 
Sea. 8. Mayors, &c. of corporations being juſtices of 
peace, ſhall have the ſame authority within their limits, 
as juſtices of peace of the county. And every alderman 
of London ſhall do and execute ſo much, as is appointed 
and allowed by this act to be done by one or two juſtices 
of peace of any county within this realm. 

Sed. 9. And be it alſo enacted, That if it ſhall hap- 
pen any pariſh do extend itſelf into more counties than 
one, or part to lic withia the liberties of any city, town 


ſuch two juſtices of | 


ſhall rate 


rate of 2d. for every 


„ and | 
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or place corporate, and part without, that then e . ' 


the juſtices ut peace ct every county, 45 alſo the hog! 


officers of ſuch city, town or place corporate, fn dal 


and intermedulle only in fo nul of the ſaid pri 4 


hieth within their liberties, and not any farther. An 


every of them reſpectively within their ſeveral h 
wards and juriſdictions, to exccuſe the ordinance, be 
mentioned concerning the nomination of overleets, tie 
conſent of binding apprentices, the giving warran; bs 
levy taxations unpaid, the taking account of cur-!,. 
wardens and overicers, and the committing to prife;; tc; 
as refuſe to account, or deny to pay the arreatages dug 
upon their accounts; and yet nevertheleſs, the fd 
churchwardens and overſeers, or the miſt part of ther; 

of the ſaid parithes that do extend into tuch ſeveral linue. 
and juriſdictions, ſhall without dividing themlclve: duly 
execute their oftice and places within the ſuid pariſh, in 
all things to them belonging, and ſhall duly exhibit and 
make one account before the faid head officer of the 
town or place corporate, and one other, before the ſaid 
Juſtices of peace, or any ſuch two of them, as is afore- 


Mis, 
tor=- 


ect. 10. For not appointing overſeers yearly, every 
juſtice, c. of the diviſion ſhall forfeit 5/. 

Seft. 11. The penalties and forteitures in this act ſhalt 
be employed to the uſe of the poor of the lame parith, 
by diſtreſs and ſale, or in default thereof the offender ſhall 
be committed to priſon, there to remain without bail or 


mainpriſe, till the ſaid forfeitures ſhall be ſatisſied and 


Seat. 12. And be it further enacted by the authority 
aforeſaid, That the juſtices of peace oftevery county or 
place corporate, or the more part of them, in their ge- 
neral ſeſſions to be holden next after the feaſt of Eaſter 
next, and ſo yearly as often as they ſhall think meet, 

every pariſh to ſuch a weekly ſum ot money as 
they ſhall think convenient, fo as no pariſh be rated above 
the ſum of 6d. nor under the ſum of one halſpenny, 
weekly to be paid, and fo as the total ſum of ſuch taxa- 
tion of the pariſhes in every county amount nat above the 
pariſh within the faid county. 
Which ſums fo taxed ſhall be yearly aſſeſſed by the agree- 
ment of the pariſhioners within themſelves, or in default 


thereof, by the churchwardens and petty conſtables of 


the ſame pariſh, or the more part of them, or in default 
| of theic agreement, 


by order of ſuch juſtice or juſtices of 
peace as ſhall dwell in the ſame parith, or (it none be 
there dwelling) in the pariſhes next adjoining. 

Sect. 13. And if any perſon ſhall refuſe or neglect to 
pay any ſuch portion of money ſo taxed, it ſhall be lawful 
for the faid churchwardens and conitables, or any of 
them, or in default thereof, for any juſtice of peace of 
the ſaid liberty, to levy the fame by diſtreſs and ſale of 
the goods of the party io refuſing or neglecting, rendering 
to the party the overplus. And in default of ſuch diſtreis, 
it ſhall be lawful to any juſtice of that limit to commit 
ſuch perſon to the ſaid priſon, there to abide without bail 


or mainpriſe till he have paid the ſame. 


Se. 18. Provided always, That whereas the iflind of 
Faulneſs in the county of Eſſex, being environed with the 
ſea, and having a chapel ot caſe for the inhabitants thercot, 
and yet the ſaid iſland is no pariſh, but the lands in the 
fame are ſituated within divers parithes far diſtant from 
the ſaid ifland ; Be it therefore enacted by the authority 
aforeſaid, that the ſaid juſtices of peace thall nominate 
and appoint inhabitants within the ſaid iſland, to be 


overſeers for the poor people dwelling within the ſaid 


iſland, and that both the ſaid juſtices and the ſaid over- 
ſeers ſhall have the ſame power and authority, to all in- 


tents, conſiderations and purpoſes, for the execution of 


the parts, and articles of this act, and ſhall be ſubject 
to the ſame pains and forfeitures; and like wiſe, that the 


inhabitants and occupiers of lands there ſhall be liable 


and chargeable to the ſame payments, charges, expences 
and orders, in ſuch manner and form as it the ſame iſland 


were a pariſh. In conſideration whereof, neither the 
 faid inhabitants, or occupiers of land within the faid 


ifland, ſhall not be compelled to contribute towards the 


relief of the poor of thoſe pariſhes wherein their houtes 


Or 


1 


or lars, which they occupy within the ſaid iſland, are 
ſituated, for or by reaſon of their ſaid habitations or oc- 
cupyings, other than for the relief of the poor people 
within the ſaid iſland ; neither yet ſhall the other inhabi- 
tants of the pariſhes wherein ſuch houſes or lands are 
iuated, be compelled by reaſon of their refiancy or 
Juelling, to contribute to the relief of the poor inhabi- 
x ants within the ſaid iſland. 

Set. 19. And be it further enacted, That if any ac- 
tion of treſpaſs, cr other ſuit, ſhall happen to be accoun- 
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of any diſtreſs, making of any fale, or any other thing 
doing, by authority of this preſent act, the defendant or 
defendants in ary luch fuit or ſuits, ſhall and may either 
plead Not guilty, or otherwiſe make avowry, cognizance 
or juſtification, tor the taking of the ſaid diſtreſſes, ma- 
king of ſale, or other thing doing by virtue of this act, 
alleging in ſuch avowry, cognizance or juſtification, that 
the ſaid diſtreſſes, ſale, treſpaſs or other thing, whereof 
the plaintiff or plaintiffs complained, was done by autho- 
rity of this ad, and according to the tenor, purport and 
effect of this act, without any expreſſing or rehearſal of 
any other matter or circumitance contained in this pre- 
ſent aft. To which avowry, cognizance or juſtifica- 
g non, the plaintiff ſhall he admitted io reply, that the de- 
? fendant did take the faid diſtreſs, made the ſaid ſale, or 
: did any other act or tre ſpaſs ſuppoſed in his declaration of 
his own wrong, without any ſuch cauſe alleged by the ſaid 
defendant. M herevpon the iſſue in every ſuch action 
ſhall be joined, to be tried by verdi of twelve men, 
and not otherwiſe, as is accuſtomed in other perſenal ac- 
tions. And upon the trial of that iſſue, the whole mat- 
ter to be given on both parties in evidence, according to 
the very truth of the ſame. And after ſuch iſſue tried 
for the defendant, or nonſuit of the plaintiff after ap- 
pearance, the ſame defendant to recover treble d 
by reaſon of his wrongful vexation in that behalf, with 
his coſts alſo in that part ſuſtained, and that to be aſſeſſed 


the ſame ſhall require. 


inhabitants of the counties of Lancaſbire, Cheſbire, Derby- 
and, the biſhoprick of Dur- 


of 
made in the 43d year of the reign of the 
Elizabeth for the relief of the poor: 
acted by the authority aforeſaid, That all and 
poor, needy, impotent and lame perſon and 
within every townſhip and village, and wi the 
counties aforeſaid, ſhall from and after the 
act, be maintained, kept, provided for, and ſet on 
within the ſeveral and reſpeQive townſhip and vi 
wherein he or they ſhall inhabit, or wherein he, 
they was or were lawfully ſettled according to 
and meaning of this act, and that there ſhall be 
choſen and appointed, according to the rules and di 
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overſeers of the poor within every of the ſaid townſhi 
and villages, who ſhall from time to time do, performs 
and execute all and every of the acts, powers and authori 
ties for the neceſſary relief of the poor within th 
townſhip or village, and ſhall loſe, forfeit and 
ſuch pains and penalties for non-pertormance 
is limited, mentioned and appointed in and 
in part recited act. 

Stat. 3 V. M. c. 11. ſet. 11. There 
vided and kept in every pariſh, = book 
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ners ſhall meet in the veſtry, or other ufual place of 
meeting in the pariſh, before whom the book ſhall be 
produced, and all perſons receiving collection to be called 

Vol. IL No. 114. 


ted and brought «::ainft any perſon or perſons, for taking | 


by the ſame jury, or writ to inquire of the damages, as | 
Stat. 13 & 14 Car. 2. cap. 12. ſe. 21. Whereas the | 


Ft 


tions in the ſaid act of 43 Eliz. mentioned, two or three 


P O 
over, and the reaſons of their taking relief enam ned 


O 


and a new liſt made and entered of fuch perſons 

ſhall think fit and allow to receive colleQion; —— 
other perfon ſhall be allowed to receive collection at the 
charge of the pariſh, but by authority under the hand of 
one juſtice reſiding within ſuch pariſh, or (if none be 
there dwelling) in the parts near or next adjoinin 


_—_—_— —— 
order of the juſtices in ſeſſions, except in caſes of peſti- 


lential diſeaſes, plague or ſmali-pox, for ſuch families as 
= be therewith infected. 

tat. 8 & g W. 3. c. 30. ſe. 2. Every perſon who 
ſhall be upon the collection, 8 relief of any pa- 
riſh or place, and the wife and children of any ſuch per- 
ſon cohabiting in the ſame houſe, ſuch child only ex- 
cepted, as ſhall be by the churchwardens and overſeers 
permitted to live at home, in order to attend an impo- 
tent and helpleſs parent, ſhall upon the ſhovider of the 
ſleeve of the uppermoſt garment, in an open and viſible 
manner, wear 2 Roman P. together with the firſt 


letter of the name of the pariſh or place, whereof ſuch 


poor perſon is an inhabitant, cut either in red or blue 
uh, os by the chunbwenies end avertires Gul 
r : if any ſuch poor perſon ſhall negle& 
fuſe to wear any ſuch badge or mark, it ſhall be 
for one juſtice to puniſh ſuch offender, either by 
ing his allowance to be abridged, ed or 

drawn, or otherwiſe by committing him to the houſe 
correction, to be whipt, and kept to hard 


aff 


_— 21 days; — if any churchwarden 
ſeer relieve any ſuch poor perſon, not weari 
badge, and be thereof convicted on oath of — 
before one juſtice, he ſhall forfeit 205. by diſtreſs, 
to the informer, and half to the poor. 


Ti 
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n in any pa- 
riſh till for it, and 
that he applied or ſome 

meeting, or and 
IDES a fre of cos cn of As 
poor to ſhew 

A. 2. And be relieved ſhall be 
entered iu the par! as the 
cauſe or ſuch relief cont And if 
any pariſh officer 
occaſions) ſhall charge 
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tonſent of the major part of the pariſhioners or inhabi- 
tants in veſtry, or other pariſh or publick meeting for 
that purpoſe aſſembled, or of ſo many of them as ſhall 
be ſo aſſembled, upon uſual notice thereot firit given, to 
purchaſe or hire any houſe or houſes, in the fame parith, 
townſhip or place, and to contract with any perſon or 

for the lodging, keeping, maintaining and employ- 

ing any or all ſuch poor in their reſpective pariſhes, tou n- 
ſhips or places, as ſhall deſire to receive relief or collec- 
tion, and there to keep, maintain and employ all ſuch 
poor perſons, and take the benefit of the work, labour 
and ſervice of any ſuch poor perſons, who ſhall be kept 
or maintained in any ſuch houſe or houſes, for the bet- 
ter maintenance and relief of ſuch poor perſons, who 
ſhall be kept or maintained. And if any poor perſon 
ſhall refuſe to be lodged, or maintained in ſuch 
houſe or houſes, he ſhall be put out of the pariſh book, 
and ſhall not be entitled to receive relief from the church- 
wardens and overſeers: And where any pariſh or town- 


ſhip ſhall be too ſmall to purchaſe or hire ſuch houſe or | 
houſes, it ſhall be lawful for two or more ſuch pariſhes, 


i ing and maintaining of the poor of the ſeveral 
—— — or places 75 uniting, and there to 
maintain and employ the poor of the reſpective 
pony townſhips or places ſo umting, and to take and 

ave the benefit of the work, labour or ſervice of any 
+ poor there kept and maintained, for the better maintenance 


2, 
= 


it ſhall be lawful tor the churchwardens and over- 
of any pariſh, townſhip or place, with the conſent 


＋ 


of the major part of the pariſhioners or inhabitants of 
the ſaid pariſh, ,townſhip or place, where ſuch houſe or 
houſes ſhall be purchaſed or hired for the purpoſes afore- 
. aid, in veſtry or other pariſh or publick meeting for 
that purpoſe aſſembled, 
de ſo aſſembled, 
to cont i 
any other 
maintaining 


pariſh, townſhip or place, ſhall refuſe to be lodged, 
maintained and employed in ſuch houſe or houſes, he 
ſhall be put out of the collection book, and not be en- 
titled to have relief. 
Stat. 17 Geo. 2. cap. 3-ſef?. 1. Whereas great incon- 
veniencies do often ariſe in cities, towns corporate, pa- 
riſhes, townſhips and places, by reaſon of the unlimited 
power of the churchwardens and overſeers of the poor, 
who frequently, on frivolous pretences, and for private 


manner, cont to the true intent and meaning 
| of 43 El. for remedy whereof, and preventing the like 
. abuſes for. the future, be it enacted, &c. That from and 
after the firſt day of May 1744, the churchwardens and 
M 
poor in every pariſh, townſhip or place, ſhall give, or 
cauſe to bs chats publick notice in the church, of ev 


rate for the relief of the poor, allowed by the juſtices of 
peace, the next Sunday after the ſame ſhall have been fo 
allowed; and that no rate ſhall be eſteemed or reputed 
valid and ſufficient, ſo as to collect and raiſe the fame, 
unleſs ſuch notice ſhall have been given. | 
. Seft. 2. And be it further enacted, That the church- 
wardens and overſeers of the poor, or other perſons au- 


ends, make unjuſt and illegal rates in a ſecret and clan- 


ä 

thorizcd as aforeſaid, n every pariſh, to wuſtup or place 

ſhall permit all and every of the inhabitants ut the tad da. 
riſh, townſhip or place, to inſpect cry ſuch rate at att 
ſeaſonable times, paying one ſhilling tor the lame, and 
ſhall, upon demand, forthwith give copies of the fame 

or any part thereof, to any inhabitant of the aid parith, 
tou nſhip or place, paying at the rate of ſix peuce for eve. 
ry twenty-four names. 

Seck. 3. And if any churchwarden or overſ:er of the 
poor, or other perſon authorized as aforeſaid, ſhall not 
permit any inhabitant or pariſhioner to inſpect the ſaid 
rates, or thall refuſe or neglect to give copies thereof as 
aforeſaid, ſuch churchwarden or ovetleer, or other perſon 
authorized as aforeſaid, for every ſuch offence, ſhall forteit 
and pay to the party aggrieved the ſum of twenty 

to be ſued for and recovered by action of debt, bill, plaint 
or information, in any of his Majeſty's courts of record, 
wherein no eſſoin, protection, or wager at law, or more 


than one imparlance ſhall be allowed. 


Stat. 17 Geo. 2. cap. 37. ſed. 1. Whereas in divers 
counties great quantities of waſte and barren lands, and 
lands which were formerly fen or marſh ground, or co- 
vered with water, have been of late years improved or 
drained, and are now of very conſiderable annual value, 
and the inhabitants therein, and occupiers thereof, ought 
to bear and pay a proportionable part of the rates made 
for the relief of the poor, and to be ſubject to ſuch charges, 
and in like manner, as other inhabitants and occupiers of 
lands, houſes, tythes impropriate, propriations of tythes, 
coal-mines, and ſaleable under woods, are by an act made 
in 43 Eliz. and likewiſe to bear and pay a proportionable 
part of all other parochial rates; but great diſficulties fre- 
quently ariſe in determining to what pariſh or place ſuch 
lands belong, or ought to be rated; be it therefore en- 
ated, Cc. That trom and alicr the 24th day of June 
1744, where there ſhall be any difpute or uncertainty in 
what parith or place ſuch lands heretofore improved or 


drained, or hereafter to be improved or drained lie, and 


ought to be rated; all and every the occupier and occu- 
piers of ſuch lands, or houſes built thereon, tenements, 
tythes ariſing therefrom, mines the: cir, and ſaleable un- 
derwoods therein growing or hereafter to grow, ſhall be 
rated and aſſeſſed to the relief of the poor, and to all 
other parochial rates within ſuch pariſh and place which 
lies neareſt to ſuch lands in like manner and form, and 
ſubject to the ſame directions and regulations, as all other 
lands within ſuch parith and place are by law liable to be 
rated and aſſeſſed thereunto; and if, on application to the 
officers of ſuch pariſh or place to have ſuch improved or 
drained lands rated and aſſeſſed as atoreſaid, any difference 


| or diſpute ſhall ariſe touching what parith or place ſuch 


lands ought to be rated and aſſeſſed in, it ſhall and may 
be lawful to and for the juſtices of the peace tor the 
county, riding, liberty or diviſion where ſuch lands lie, 

at their next general quarter- ſeſſions to be held for ſuch 
county, riding, liberty or diviſion, after ſuch application 
made as aforeſaid, and after notice given to the officers of 
the ſeveral pariſhes and places abutting upon and adjoining 
to ſuch lands, and to all other perſons claiming and inte- 
reſted therein, to hear and determine the ſame on the ap- 
peal of any perſon intereſted, and at ſuch ſeſſions to cauſe 
ſuc Hlands or hereditaments as aforeſaid to be allotted to, 
and fairly and equally aſſeſſed in tuch pariſh or place as 
they ſhall ſee juſt and meet, and ſuch determination and 
allotment ſhall at all times thereaſter be final and conclu- 
ſive to and upon the ſaid ſeveral pariſhes and places, and 
all other perſons whatſoever, as to the pariſh or place in 
which ſuch lands and hereditaments ſhall be rated and 
aſſeſſed to the poor, and all other parochial rates as atore- 
ſaid; and the ſaid lands and hereditaments ſhall, at all 
times after ſuch determination and allotment, be rated 


ery [and aſſeſſed to the relief of the poor, and to all other pa- 


rochial rates within ſuch pariſh and pariſhes, place and 
places only, to which they ſhall reſpectively have been ſo 


allotted as aforeſaid. 


Sec. 2.Provided always, and it is hereby enacted and 
declared by the authority aforeſaid, That nothing in this 
act contained, nor any allotment to be made by the ju- 


ſtices of the peace at their general quarter-feſſivns in pi 


ſuame 
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France and by virtue thereof, ſhall extend ta, o. be deem- \ Tha't pay out of the aſſets left by ſuch overſeer all ſuns 
»d or conſtrued to extend to, or in any wile affe or de- of money remaining due which he reccived by virtue of 
termine the boundaries of any parith or pariſhes, place or his ſaid office, beivre any of his other debts are pail and 
places, to any intent or purpoſes, other than for the | ſatisfied, 7, a | 
purpoſe of rating and aſſeſſing ſuch lands, tenements and | Sr. 4. And in caſe anv perſon or perſons find him, 
hereditaments to the relief of the poor, and to all other her or themſelves aggrieved by any rate or aſſeſſment 
ochial rates within ſuch pariſh or place to which they | made for the relief of the poor, or th.lt have any materi- 

mall be fo allotted as aforeſaid. al objection to any perſon or perſons being put on or left 
Stat. 17 Geo. 2. cap. 38. ſect. 1. Whereas by reaſon | out ct ſuch rate or aſſeſſment, or to the ſum charged on 
of ſoma defed in an act of pariiament made in the forty- | any perſon or perſons therein, or ſhall have any material 
third year of the reign of the late Queen Elizabeth, enti- | objeQtion to ſuch account as aforeſaid, t any part there- 
tuled, Au ac? for the relief of the pror, the money raiſed | in, or ſhall find him, her or themſelves aggrieved by any 
. for that purpoſe is liable to be miſapplied, and there is neglect, act or thing done or omitted by the churchwar- 
: ofien great difficulty and delay in raiſing of the fame ; for dens and overſeers of the poor, or by any of his Ma- 
remedy whereof, c. that from and alter the 24th day ot | jeſty's juſtices of the peace; it mall and may be lawful 

une | 7.44, the churchwardens and overſeers of the poor | ior ſuch perſon or perſons in any of the caſes afore- 
Jon yearly and every year, within fourteen days after ſaid, giving reaſonable notice to the churchwardens or 
other overleers ſhall be nominated and appointed to ſuc- | overſeers of the poor of the pariſh, townſhip or place, 
ceed them, deliver in to ſuch ſucceeding overſeers, a juſt, | to appeal to the next general or quarter-ſeſſions of the 
true and perfect account in writing, fairly entered in a | Peace for the county, riding, diviſion, corporation or 
book or books to be kept for that purpole, and ſigned by the | tranchiſe, where ſuch pariſh, townſhip or place lies; . 
faid churchwardens and overſeers, hereby directed to ac- | and the juſtices of the peace there aſſembled are hereby 
count as aforeſaid, under their hands, of all ſums of mo- | authorized and required to receive ſuch appeal, and to 
| ney by them received, or rated and aſſeſſed and not re- hear and finally determine the ſame; but if it ſhall appear 
5 ceived, and alſo of all goods, chattels, ſtock and mate - to the ſaid juſtices that reaſonable notice was not 
| rials that thall be in their hands, or in the hands of any | given, then they ſhall adjourn the fa'd appeal to the next 
of the poor, in order to be wrought, and of all mories | quarter- ſeſſions, and then and there finally hear and de- 

aid by ſuch churchwardens and overfcers fo accounting, termine the ſame; and the faid juſtices may award and 
and of all other things concerning their ſaid office, ard | order to the party for whom ſuch appeal ſhall be determi- 
ſhall allo pay and deliver over all ſims of money, goods, ned reaſonable colts, in the ſame manner that they are 
chattels and other things as ſhall be in their hands, unto impowered to do in caſe of appeals concerning the ſet- 
ſuch ſucceeding overſeeis of the poor; which ſaid account ſtlement of poor perſons, by an act made in the eighth 
ſhall be verificd by oath, or by the atiirmation of perſors | and ninth years of King William the Third, and entitled, 
called Quakers, before one or more of his Majeſty's An uc for ſupplying ſame defects in the laws for relieving 


juſtices of the peace, which ſaid oath or affirmation ſuch tbe por of this kingdom. 
juſtice and juſtices is and are hereby authorized and requir- Sac. 5. Provided always, That in all corporations or 
ed to adminitter, and to ſign and atteſt the caption ot the franchiſes, that have not four juſtices of the peace, it 
fame, at the foot of the ſaid account without fee or re- ſhall and may be lawful for any perfon or perſons in any 
ward; and the faid book or books ſhall be carefully pre- | of the caſes aforeſaid, where an appeal is given by this 
ſerved by the churchwardens and overſecrs, or one ef them, act, to appeal, if he or they ſhall think fit, to the next 
in ſome publick or other place in every pariſh, townſhip | general or quarter · ſeſſions of the qq eace for the county, 
or place; and they ſhall and are hereby required to per- | riding or diviſion wherein ſuch corporation or tranchile 
mit any perſon there aſſeſſed or liable to be aſſeſſed to in- 15 lituate. 7 
ſpe& the ſame at all ſeaſonable times, paying ſinpence for | Sec. 6. And whereas it hath been held, that upon ap- 
tuch inſpection, and ſhall upon demand forthwith give Pals from rates and aſſeſſments, the juſtices of the peace 
copies of the ſame, or any part thereof, to ſuch perſon, | May not only quaſh the old rates, but make new rates 
paying at the rate of ſixpence for every three hundred | and aſſeſſments from which no appeal can be had; be it 
words, and ſo in proportion for any greater or leſs | *naCted by the authority aforeſaid, That upon all appeals 
number. from rates and aſſeſſments the juſtices of the peace (where 
Sec! 2. And it is hereby further enacted, That in caſe | they ſhall ſee juſt cauſe to give relict) ſhall and are hereby 
ſuch churchwardens and overſeers of the poor, or any off required to amend the ſame in ſuch manner only, as ſhall 
them, ſhall refuſe and negle& to make and yield up ſuch | be neceſſary for giving ſuch relief, without altering ſuch 
account verified as aforeſaid, within the time herein be- | rates or aſſeſſments, with reſpect to other perſons men- 
fore limited or appointed, or ſhall refuſe or negle& to pay | tioned in the fame; but if upon an appeal from the 
and deliver over ſuch ſum or ſums of money, goods, | whole rate it ſhall be found neceſſary to quaſh or ſet aſide 
chattels and other things in their hands, as by this act is | the ſame; then and in every ſuch caſe, the ſaid juſtices 
directed; in either of the ſaid caſes, it ſhall and may be | ſhall and are hereby required to order and direct the 
lawful to and for any two or more juſtices of the peace | churchwardens and overieers of the poor to make a new 
to commit him or them to the common gaol, until he or | equal rate or aſſeſſment, and they are hereby required to 
they ſhall have given ſuch account, or ſhall have paid or | make the ſame accordingly. 
yielded up ſuch monies, goods, chattels and other things | Sed. 7. And for the more effectual levying money af- 
in their hands as afore laid. ſeſſed for the relief of the poor, be it enacted by the au- 
Set. 3. And if any ſuch overſeer ſhall die, or remove | thority aforeſaid, That the goods of any perſon aſſeſſed 
from the place for which he was appointed, or become | and refuſing to pay, may be levied by warrant of diſtreſs 
intolvent before the expiration of his office; on oath there- | not only in the place for which ſuch aſfeiſment was 
of made it thall be lawful for two juſtices of the peace to | made, but in any other place within the ſaid county or 
appoint another over ſeer in his ſtead, who ſhall continue | precinct; and if ſufficient diſtreſs cannot be found within 
in office until new overſeers are appointed; and if any | the ſaid county or precinct, on oath made thereof before 
overſeer ſhall remove as aforefaid, he ſhall before ſuch re- ſome juſtice of any other county or precin&, (which 
moval deliver over to ſome churchwarden or other over- | oath ſhail be certified under the hand of luch juſtice on 
ſeer of the fame place, his accounts verified as aforeſaid, | the ſaid warrant) ſuch goods — be levied in ſuch other 
with all rates, aſſeſſments, books, papers, ſums of mo- | county or precin& by virtue of ſuch other warrant and 
ney and other things concerning his office, under the | certificate; and if any perſon ſhall find him or herſelf 
lke penalties as are inflicted by this act on any overſeer re-| aggrieved by ſuch diſtreſs as aforeſaid, it ſhali and may be 
fuſing to do the fame after the expiration of his office; lawtul for ſuch perſon to appeal to the next general or 
and if any overſeer ſhall die as aforeſaid, his executors | quarter-ſeſſions of the peace for the county or precinct 
or adminiſtrators ſhall within forty davs after his deceaſe | where ſuch aſſeſſment was made, and the juſtices there 
deliver over all things concerning his office to ſome | are hereby required to hear and gnally determine the 
churchwarden or other overſeer of the ſame place, and | ſame. 2 
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Se. 8. And to prevent all vexatious actions againſt 
everſcers of the poors, be it enaQted by the authority afore- 
faid, That where diſtreſs ſhall be made for any ſum 
or ſums of money juſtly due for the relief of the poor, 
the diſtreſs itſelf ſnall not be deemed to be unlawful, nor 
the party or parties making it to be deemed a treſpaſſer 
or treſpaſſers, on account of any defect, or want of form 
in the warrant for the l nt of ſuch overſeers, or 
in the rate or aſſeſſment, or in the —— _ 
thereupon; nor ſhall the party or parties diſtraining 
— treſpaſſer or — ab 5 on account of 
an irregularity which ſhall be afterwards done by the 
or parties diſtraining; but the party or parties ag- 
grie ved by ſuch irregularity, ſhall or may recover full ſa- 
tisfaction for the ſpecial damage, he, ſhe or they ſhall 
have ſuſtained thereby, and no more, in an action of 
treſpaſs, or on the caſe, at the election of the plaintiff or 
plainriffs. | 


$e. 9. Provided always, That where the inp iff or 
plaintiffs ſhall recover in ſuch action, he, ſhe or they, 
ſhall be paid his, her or their full coſts of ſuit, and have 
all the like remedies for the fame as in other caſes of coſts. 
Se. to. Provided nevertheleſs, That no plaintiff or 
intiffs ſhall recover in any action for any ſuch i 


t liable 
be delivered 
ing church- 


ſhall 


into their faid office, to be preſerved as aforeſaid, and 


beard or 
if any churchwarden, overſeer of the 
poor, or other officer 

all negleR or refuſe 


| 


- | pariſhes, when 


pariſh, | but the inditment was quaſhed for another fault. 


juſtices of 
any pariſh, townſhip or place, | minate two ſubſtantial houſholders to be overſeers of the 
obey and perform the ſeveral or- poor of the pariſh of Chardſteck in the county of Dorſet 
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ders and directions of this act, or avy of thery, where 
no penalty is before provided by this act, or thail at can. 
trary thereto; every ſuch churchwarilen, overſeer of tie 
poor, or other officer ſo offending in ilte premiſes, (,'! 
tor every ſuch offence, on oath thereof nave within tw, 


calendar months after tlie offence commniuted, bejore 9 7 


two or more of his Majeftz's juſtices of the peace, tor. 


feit for the uſe of the poor of ſuch patiſh, townſhip or 


place, a ſum not exceeding five portids, nor leſs than 
twenty ſhillings, to be levied by diſtreſs and ſale of the 
offender's goers, by warrant from ſuch juſtices, which 
ſum ſhall be paid to ſome churchwarden or overſeer of the 


poor of ſuch pariſh, townſhip or place, for the purpoſe 


Keck. 15. And be it further enaQted by the authority 
aforeſaid, That overſeers of the poor witlun every ioun- 
ſhip or place, where there are no churciwardens, ſhall 
from time to time do, perform and execute all and evet 
the acts, and authorities concerning the relief of, 
and other matters and things relating to the poor, as 
churchwardens and overſeers of the poor may do, per- 
form and execute by this act, or any former ſtatute con- 
cerning the poor, and ſhall loſe, forfeit and ſuffer alt 


irregu»| ſuch pains and penalties for neglect, abuſe or non-perfar- 
' mance thereof, as churchwardens and overſeers of the 


poor are liable to, by virtue of this or any former ſtatute 


| them lo account. | 


Churchwardens of every pariſb.] See the ſtat. 43 Elz. 
E. 2. ſedi. 1. in the preceding diviſiun of this title The 


| juſtices of peace, by the general words of this ſtatute, 


have power to name overſeers in all pariſhes; and the 
court was of opinion, that it muſt extend as well to ex- 
traparochial places as to all pariſhes in general, and that 
no ſubſequent words ſhall controul the general words in 
the enacting part; and certainly all the poor acts ſhall be 
conſtrued to extend to ſuch places as well as to other 
they are within the fame miſchief, and 
ſhall be ſubje& to the controul of the juſtices of peace. 
Moſt of the foreſts in England are extraparochial, and 
ſo is Chriſft-church in Oxford, but they ought to maintain 


their own poor; therefore a peremptory mandamus was 


town of d, being an hial place. 8 Med. 
2 7 Geo. The King v. the inhabitants of Ruffaril. 
uch i 


extraparochial place muſ{ be a townthip or vil- 
lage. See Kran. Rep. 1004, _ 1143. „ 

Four, three or two] Upon a motion to quaſh an indiQ- 
againſt B. for that he, with four others, being ap- 
pointed overſeers of the poor of ſuch a pariſh, refuled io 
take upon him that office, c. It was objected, that the 
ſtatute directs the nomination but of four, three or two 

X And per Parker Ch. J. That 
many more are appointed 
fays four, three or two thall be 
inhabitants, at the diſcretion of the 
juſtices (/cil,) they may nominate four, three or two; 
it is not a limitation of the juſtices power, but it is in the 
very authoritative part thereof. Where more than fuur 
are added, they are not puniſhable by the act, and they 


can be only added as aſſiſtants. Per Powell, the queſti- 


on will be whether the words of the a& will be any 


more than directory, or a limitation of their authority. 


In moſt of the pariſhes about Londen there are more than 
four, wherefore he ſaid we need not determine this point; 
MS. 


Caſes, Trin. 11 Ann. B. R. Anon'. 16 Vin. Ar. 415. 


' But in Hil. term 31 Geo. 2. it was determined by the 


court of King's Bench, that no greater number than 


r can be appointed. See Burrow's Rep. 445—453. 


Subſtantial bouſbolulers there] The appointment ot over- 


or quarter-ſeſſions, | ſeers mult ſtile them ſubſtantial bouſbalderr. Stran. 1261. 


It was moved for a mandamus to J. H and F. T. 


peace in the county of Dorſet, Tc. to no- 


upon 


0 8 
non this flatute; and there was an aſſidavit, that at 2 
— of the pariſh after Euſler laſt, one Fobn B. and 
1ry F. were elected overieers, and at a meeting of the 
jullices they approved of Mr. B. and reſuſed the woman, 
as being an unfit perſon to ſerve as overſeer; and the old 
overleers refuting to nominate any other, the juſtices ap- 
proved the faid B. only. Per Prwell, A woman is not to 
be an overſcer of the poor; and there can be no cuſ- 
rom in a pariſh to put her in becauſe of her being a 
houſekeeper ; becauſe this is an officer created by act of 
parliament. Per Parker Ch. J The nomination is to 
be by the juſtices, and it ſeems the overſeers are to con- 
unue but one year. "The pariſh here was obſtinate in 
not having another inf.cad of the woman, and the juſ- 
tices thould have nominated one of the old ones, fince 
they were fo ſtiff; but (becauſe the juſtices had done 
well in refuſing the woman) he directed that they ſhould 
apply to the raſlices to have another nominated; and if 
they refuſed, then to apply to the court for a mandamus 


the next term. AS. Caſes, Paſch. 10 Ann. B. R. 16 


Vin. Ar 415 

A citizen of Londen that lived in the country in the 
fummer, was choſe overſeer of the poor of the pariſh ; 
the ccurt ſeeme i to diſeountenance ſuch choice of one that 
was reſident there only fur ſome part ef the ſummer, and 
was aQtuilly an inhabitant of another SY in London. 
Carth. 161 Mich. 2 M. & M. B. The King v. 
Moor. 

Yearly in Faſter weeF, or within one month after Faſter] 
The court ſeemed to think an appointment of overſeers 
on a Sunday, to be a good appointment; for it may be 
in Eaſter week, and this is the firſt day of the week. 
Feli 4. 


An appointment of overſeers is good, though not made | 


within one month after Eaſter. Stran. 1123. 
And many other counties in England and Wales] Ser 


flat. 13 & 14 Car. 2. c. 12. ſect 21. in the preceding di- 


vin of this title.— In treſpaſs a ſpecial verdict found 
this ſtatute, and that the pariſh of Keni/worth, in the 
county of //arwick (not being any of the counties na- 
med in this ſtatute) is a large pariſh, having two town- 
thips, but it is not found that it is ſo large that parochial 
diſtribution cannot be made; and the queſtion was, if 
the county of Warwick, not being named in the ſtatute, 
mall be taken within the general words, (and divers other 
counties;) and Hopkins ſerjeant cited a cafe to be adjudg- 
ed in C. B. two or three years ago, that the ſtatute 
did not extend to other cuunties than thoſe which are ex- 
preſfsly named; and to this Hale inclined, but the court 
wculd ſee the ſaid precedent before they gave judgment; 
by which adfornatur. 2 Lev. 142. Trin. 27 Car. 2. 
B. R. Skillington v. Nertan. But afterwards in Mich. 
term it was adjudged, that this ſtatute did not extend to 
any other counties, but only to thoſe that are named 
therein. Bid. Freem. Rep. 401. pl. 527. Trin. 1675. 
S. C. by name of Skellington v. Nartan, where Hale Ch. ]. 
ſaid, by the words it ſeems to be intended for all counties 
m England, becauſe the words are (or other counties ;) but 
Serjeant Hopkins cited the judgment in C. B. in cafe of 
Mil ſan and Bonner, between Chipping Campden and Broad 
Campden in Glouceſterſhire, where the judges held, that 
this act extended to no counties but thoſe named. bid. 
412 Mich. 1675. S. C. The court gave judgment for 
the defendant, becauſe though it was found to be a 
large pariſh, yet it was not found io be fo big, that 
reaſon of the largeneſs thereof they could not reap the 
benefit of the at of 43 Eliz. according to the ſtatute, 


and tor that reaſon the court gave judgment, and ſo did 


not poſitively rule, that no other counties were within the 
act but thole named; but Houle did now ſtrongly incline 


that no other counties were within the act, and ſaid the | 


inconvenience would be very great; for by that means 
the poor boroughs would be charged with poor, and the 
vills where men of good eſtates lived, but perhaps no poor, 
would be at no charge at all. But 2 Salk. 486. pl. 44. 
in mary. there is a note, That in the caſe of the inhabi- 
rants of Stokelane and Dolting, Hiil. 1t Ann. B. R. it 
was adjudged by Parker Ch. J. and the whole court, 
That by virtue of this ad the julilices may excuſe the 
Vol. II. No. 114. 


And in the caſe of Hinam and Churcham 
, Gluuceſlerſhire, Hill. 1738. Lee Ch. J. cited the ſaid 
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powers given by 43 Eliz. and this act in all extrapato- 
chial places containing more houſes than one, ſo as to 
come under the denomination of a vill or townſhip. 


pariſhes in 
caſe of Stokelane and Delting, in which he ſays it was 


held, that this ſtatute extended by equity to all the coun- 


ties in England, and that it was fo held upon great deli- 
beration. 16 Vin. Ar. 42r. 

Every poor, needy, impotent and lame perſon] This ſta- 
tute relates only to the maintenance of poor and impo- 
tent perions, and not to baſtards, who are provided for 
by other ſtatutes. 1 Salk. 123. Hill. 5. Arn. B. N. in 
—_ The pariſh of Budworth v. The Townſhip of Dum- 
play. | ; 
Tuo er threeoverſeers of the court that 
ae ek phos ma CE 0 5 5 er- 
traparochial places as well as within pariſhes; for the 
law makers had in view the inconvenience, that ſome 
towns and villages would have the benefit of 43 Eliz. 
T 2 is of uy Sc. in counties) and not (in 
pariſhes;) and towns and villages in extraparochial places 
are plainly within the words, though not directly — 
the view of the a&; and though there be not officers 
appointed in extraparochial places, yet the juſtices ought 
2 complaint. MS. Caſes Hill. 11 Ann. 16 
Fin. Abr. 421. | 

Where the pariſh is not large and ſting of ſeveral 
townſhips, ſo as the 43 Eliz. may be of to them, 
the juſtices ought not to appoint particular overſeers ac- 
cording to this ſtatute. AMS. Cafes, Trin. 11 Ann. B. R. 
The Yueen v. The inhabitants of Dolting. 16 Vin. Abr. 
421. 


43 Els. c. 2. 2, 6, 11. and flat. Gan @. & oft, 
ett, us, n 
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that one Young was ſo employed, and the 
hauſted in fees, and that the overſeers had engaged 


ö 


f 
T 
: 


3 Eliz. c. 2. ſays, the ba- 
lance ſhall be paid over to the new overſeers, under a pe- 
nalty: And it is not in the power of the veſtry to diſ- 

ſe with the ſtatute. Fran. gg2. | 
Neglect in their office] If an overſeer does not pro- 
vide for the poor, he is inditable; and if he relieves 
the poor when there is no neceſſity, it is a miſdemeanor. 
MS. Caſes. Paſch. 3 Ann. B. R. Tawney's caſe. 

For every ſuch default of abſence or negligence 20 ſbil- 
 lings] This penalty for — 
never be inſlicted on the overſeers of the poor of extra- 


by | parochial places, becauſe they have no church to meet in. 


Per cur. 8 Mod. 40. Paſch. 7 Geo. in caſe of The King 
v. The inbabitants of Rufford. 

If any of theſe officers be convicted of any of the pe- 
nalties in this act; the other mult levy it. ACS. Cafes, 
Trin. 11 Ann. B. R Anon”. 16 Vin. Abr. 415. 

To commit every one of the ſaid churchwardens and over» 
ſeert] See ſtat. 43 Eliz. c. 2. ſect. 4. in the preceding di- 
viſion of this title.— If accounts be adjuſted, and the 
overſeers refuſe to pay the balance, they cannot be com- 
mitted immediately, but a warrant muſt iſſue to diſtrain 
them, and upon return thereof there may be a commit- 
ment. MS. Caſes, Paſch. 9 Ann. B. R. Tie Dueen v. 


| Turner & al'. 16 Vin. Abr. 416. 
6 Q. 


The 
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The juſtices cannot commit an overſeer of the poor 
for bringing in an account to which they object; but 
they ought to hear it, and to ſtrike out what is amiſs in 
it, and balance the account. MS. Caſes, at Devon aſſi- 
Leet, Lent 1719. Coram King Ch. J. Valdren's cate. 16 
Vin. Abr. 416. 

The detendant being an "overſeer, was committed by 
tevo juſtices of the peace · by a warrant, which recited, that 


he had appeared before them, and being demanded to| 


give a juſt and true account of all ſuch monies as he had 


received and paid, he had only produced an account in 
groſs of 


particular 
believing 


his receipts and payments, and refuſed to give a 
account, or produce his books, c. and they 
this to be no account according to this ſtatute, 


Sn. 


1 


as an allowance, 
28 dur — 
thereof, which the court will preſume was 


— 


80 


tenement be divided by à partition and inhabited hy dit. 
ferent families, viz the owner in one, and a ſtranges in 
another, theſe are ſeveral tenements ſeverally rateable while 
they are thus ſeverally inhabited; but it the ſtranger aud 
his family go away it becomes one tenement. adly, hat 
H. could not be rated for the whole quartier, for poor rue 
are to be aſſeſſed monthly by the ſtatute, and by this means 
a man cannot move in the middle of a quarter but be 
mutt be twice charged. 2 Salk. 532. Trin. 3 Am. Tray 
V. Talbot. 8 | 

When goods are rated, it ought to he according to the 
value of lands, viz. goods of the value of 1001. thall be 
rated 5 per annum, as lands are, and the perion muſt be 
charged only in the place where the goods are at the time 
of the aſſeſſment; for it he has no goods where alleſſed, 
if diſtrained he may have an action of treſpals, Wc. Dait. 
Tut. 253. cap. 73. : 
By the words and meaning of the ſtatute 43 Eliz. 2. 
the occupiers ot the land are to be aſſeſſed, and nat the 
leſſor who receives the rent; the occupier ot the land be- 
ing by law only to pay the aſſeſſment, unleſs it be ſpecia- 

provided for as to this payment between him and his 

leſſur; per Hutton and Croke ho declared, that it hd 
been fo reſolved by all the judges of Enzland, 2 Bal. 
354- 9 Car. in Sir Anthony Earby's cafe. 3 

Parſons ought to contribute to the poor; fer Hue 
Ch. J. who ſaid it hath been fo agreed by all the judyes of 
1 * at Serjeants Inn in the Parſon of Pancras's caſe. 
3k 

A 


| 


3 Keb. 252. Trin. 25 Car 2. B. R. The Kine v. 


mandamus was prayed to the mayor of C 


cheſter, to 


> and is not like the caſe in| fign a tax made on the palace, c. of the biſhop uf G- 

Salk Which cheſter, being within the pariſh of Subdeonry, and per cur. 

quorum unn. is |it was granted; becauſe againſt this there can be no pre- 

was an —＋ and all the prebendaries that live in the ſame 

da ĩt; cloſe, which is a fourth part of the town, pay it. 3 Neb. 

mult be quaſhed. Stran. 983. $73. Hill. Thick fa B. R. The parijb of Subdearry v. 

The mayor of Chicheſter. 

2 Of the poor rate, whe, and what fball be liable there- | A parſon who lets his tithes to the pariſhioners may 

ta; and of taxing other pariſhes in aid of it. de taxed on the poor rate; for the leiting is but an agree- 

| ment with the pariſhioners to retain the tithes, and 

By taxation of every inhabitant] See the parſon here has a medus for his tithes ; though it was 

fea. 1, 3. & 17 Geo. 2. c. 38 objected that the pariſhioners were cccupics, and fo the 

this title —Afﬀeſiments for t parſon not taxable. MS. cales, Pa ſcb. Ann. The Quern 

cording v. Bartlet. 

real and | who were livers 

ta i there the year and none elſe; per Potis J. Poor's 

eſtate he hath Settlements 48. pl. 71. Mich. 12 Ann. in caſe of The n- 

; only in bitants of Ware v. Petit executor of Town. 
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1 
Fi 


any other or 
have been reſolved by 
ference made to them, and upon a con by them 
> 2 Bui. 354. 9 Car. in Sir Anthony Earby's 
Rent is no ſtanding rule for 
ad & facultates. Comb. 478. Paſch. 10 W. 3 
. X. The 

The ſeſſions 


one themſelves, or order the churchwardens and over ſeers 
ta make a new one, they having it in their diſcretion to 
ſeſſions, or remand it to the church- 


make a new rate at 
wardens, c. tomake a new one. 2 Salk. 


433. Mich. 10 


FI took part of a houſe in the pariſh of D. on the third 
day of December ; he was rated as an inhabitant, and 
was diſtrained for a quarter's rate the Chr: follow- 
ing; but the diſtreſs was taken before Chriſtmas on a 
neral warrant made for the whole : and in replevin 
— — — Ob ] iſt, That if 
two ſeveral houſes are inhabited by ſeveral families, who 
make and have but one. common avenue or entrance for 
both; yet in reſpect of their original, both houſes are 
rateable ſeverally; for they were at firſt ſeveral houſes; 
and if one family goes, one houſe is vacant: but if one 


WW. 3. B. R The pariſh of St. Leonard Shoreditch's caſe. 
The churchwardens and overſeers may make a rate of 
2 Ann. B. R. in 


| A. ſeiſed of lands demiſed the ſame to B. reſerving the 
{yearly rent of 100. A. covenanted with B. that he ſhould 
quietly enjoy the land, and to indemnify him againſt all 
charges and taxes whatſoever to be impoled upon the ſaid 
lands, except tithes. B. entered, and was poſſeſſed, and the 
churchwardens and overſeers of the pariſh where the land 
lay, and of which A. was an inhabitant, made a poor rate, 


regard [and B. by reaſor of the ſaid lands was charged with ſuch 
3. | a ſum of the ſaid rate which he paid, and brought covenant 


againſt A. and affigned the breach, in that A. did not 
indemnify againſt the ſaid poor rate, c. And after ar- 
gument on both ſides the court unanimouſly agreed that 
the poor rate was not within the covenant, and therefore 
nent for A. the detendant. Gibb. 297 to 299. 


gave judgme 
Trin. 5. Geo. C. B. Caſe v. Stephens. | 

The Doctor agreed with ſeveral of the pariſhioners to 
take ſo much for his tithes, and made a leaſe to F. The 
Doctor was rated for the tithes to the parith levies, who 
appealed; and the matter being found ſpecially, the que- 
ſtion was, who ſhould be ſaid to be the occupier, the 
Doctor's leſſee or the inhabitants; and per cur. The leſſee 
muſt be ſaid to be the occupier, in regard there is no cer- 
tain time limited for how long, but only from year to 


ge- | year; and per Eyre J. The letting of them is in nature 


of a ſale, and the party leoked upon as a vendce; no 
manner of advantage is given to the inhabitants ; tor they 
| give the full value tor their tithes; otherwiſe had it been 
2 contract for years. Poor's Sctthements 104. pl. 140 
The inhabitants of Lambeth v. Fuirclatb, lfſce of Dr 
Ibbot ſon. 


1:3 


T 


| 
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The defendant being aſſeſſed towards the poor rate for 
his tithes as vicar, appealed to the ſeſſions, where he is 
abfolutely diſcharged. But by the court; As vicar he is 
chargeable by 43 £1z. and the ſeſſions hath only power to 
moderate, but not diſcharge: And the order of ſeſſions 

s quaſhed. Sun. 77. | 
* the parſun agrees that the tenant ſhall retain 
the tithes, yet the rate for them muſt be upon the parſon. 

tron. 525. | 
2 Al 1 which are real and bring in a yearly revenue 
may be rated and taxed to the poor. Shaw's Pariſh Law 
On a motion to confirm a tax laid by the juſtices of 
peace, on a toll of the corporation of I. for a rate to the 

r, Hule Ch. J. ſaid, that on a reference to him by 

h parties, he was of opinion that the toll was not 
exempt but chargeabie, tho? part of it were to maintain 
the mayor; and per cur. A mandamus was granted to the 
mayor and juſtices to execute the order, mt. Keb. 540. 


lieb. 27 Car. 2. B. R. The corporation of Wi 5 
The mayor. ickbam 
Nate. It bath been lately reſolved by the court, that 


ground rents are liable to pay the poor's rate. Comb. 62. 
Rich. 3 Jac. B. R. . 

Hoſpital lands are chargeable to the poor as well as 
others; for no man by appropriating his lands to an hoſ- 
pital, can diſcharge or exempt them from taxes to which 
they were ſubject before, and throw a greater burden upon 
their neighbours. Per Holt Ch. Juſtice. 2 Salk. 527 
Paſch. 1 Ann. B. R. Anow | : 

The queſlion was, whether a houſe converted into a 


conventicle, and uſed for no other purpoſes, was rateable | 


to the poor”; tax; the court ſaid, they never knew it, and 

ordered them to ſhew cauſe ; and afterwards the order was 

| guathed. Paar Settlements 124. pl. 109. Hill. 1727. 
Anon” 


A farmer is not to be taxid to the poor for his neceſſa- par 


ry ſtock according to the lands he holds; but if he has a 
fuper-abundant ſtock, i. e. more than the land requires, 
he ſhall be taxed for that. Juſt. Caſe Law 233. cites 
Black 263, 264 ; 

Yet it is a quzre ſtill if a farmer is to pay a rate or 
tax for ſtock; upon land. [bid 


A ſhall be ged to the rates for 
the goods, c. in his ſhop. Fuſt. Cafe Law 233. cites 
Black. 263, 264. | 

On a motion to quaſh a poor's rate made at the quarter- 


ſeſſions in Mar/boroxgh, becauſe it was aſſeſſed for trade, 
and the corporation would not aſſeſs the toll of their mar- 
ket, or their own lands, and they would not hear the mat- 
ter at their ſeſſions. Per cur. It will be inconvenient 
to quaſh poor rates; but you may take a mandamus to 
aſſeſs you according to law, as in the caſe of The town 
of Cambridge. MS caſes. 16 Vin. Abr. 426. 

In the caſe of the governor and any for ſmelting 
lead againit Richardſon and others, it was determined by 
the court of King's Bench in Michaelmas term 3 Geo. 3. 
That a leſſee of lead mines, whereon no rent is referved 
other than a certain etion of the ore to be raiſed, is 
not rateable to the poor under the ſtat. 43 Eliz. 

As to taxing other pariſhes in aid, fee ſtat. 43 Fliz. 
c. 2. ſedi. 3. in the firſt diviſion of this title. 

ſeveral inhabitants of A. have lands and tenements 
in the pariſh of B. and their tenants are ſo poor that they 
are not able to pay to the relief of the poor of B. the 
landlord's inhabiting in the pariſh of A. ſhall be no diſ- 
Charge to them, but they ſhall pay for their lands and te- 
nements which they have in the pariſh of B. 2 Bulſfty. 
352. 29th Fuly, 8 Car. Pariſbioners of St. Peter's v. Fa- 
riſhioners of St. Helen's. 

Sir James Montague, attorney general, moved to quaſh 
an order of two juſtices of the peace for the county of 
the city of Norwich made upon this ſtatute ; his exception 
was, that it does not appear that the pariſhes taxed are 
Within the hundred; for it is only ſaid that they are 
within the county of the city of Norwich; and two 
juſtices by the act have not power to tax the county but 


only the hundred, or the pariſhes within the hundred. 
To which it was anſwered, that if two juſtices cannot 


1 

relieve in this caſe, there can be no relief given; for it 
is well known there are no hundreds within citics, and 
the city and the county of the city are the fame, and tlie 
power given to the juſtices muſt ariſe upon a defeQ in 
the hundred, and where there is no hundred there can 
be no ſuch defect, and the ſeſſions could have made na 
order in this caſe. But per Powell; This is not caſus 
omzſſus out of the ſtatute; and the” the two juſhces have 
no power, here being no hundred, yet the ſeſſions have 
2 juriſdiction, and may tax the county of the city in 
| Part or at larg®, to which the reſt agreed, and (Hof ab- 
ſente) quaſhed the order, being made by two juſtices only. 
11 Mad. 269. Trin 8 Arn. B. R Pariſh of St. Benadict᷑ v. 
Pariſb of St. Peter*s in Norcvich. 

| There are two ways by this ſtatute to make one pariſh 
| contributory to the poor of another pariſh, viz. either 
the juſtices may tax particular perſons in aid to that 
pariſh which cannot relieve its own poor ; or they may 
aſſeſs the whole pariſh in a certain ſum, and leave it to 
the churchwardens and overfeers to levy the fame on par- 
ticular perſons; fer Holt. 2 Salk. 481. Hill. g W. z. 
Z. R. Dimchburch v. Eaftcburch. Shaw's Pariſh Law 219. 


cites 8. 2 
juſtices to make a rate for the 


| 


of the poor of the pariſh of St. Mary's, Cc. which was 
oppoſed, becauſe the parith ofſicers ought to make the 
rate, and the juſtices are only to ſign it; to which it 
was anſwered, that this motion was grounded on this 
clauſe of the ſtatute, and thereupon a mandamus was 
granted, directed to the juſtices; and as this is 3 matter 
of right, they to make a return. 2 Shaw's Prag?. 
off. 47. cites Hell. 11 Geo. t. * The officer: of 
t. oy in Marlborough. Shaw's Pariſh Law 219. 
cites - 

An order of ſeſſiona was returned upon ſtat. 43 Elia. 
for rating the parifhes adjacent, Cc. for relief of a pace 


5 the ſalicitor 
general, If it de made ut the juſtices, ©. then it is 
by two, and they ſhall be ſuppoſed'to be at the | 
ſeſſions. And ger Wythens, You have not purſued the ſtat. 
and do hereby prevent the appeal. Aljornatur; and it 
was afterwards at another day quaſhed for that reaſan. 
Comb. 25 ape 2. Z. R. The King v. Griefly. 
the 


A pariſh in Colcheſter being ſurcharged with 

W- ara — wee wm other pariſhes in Cole 
ſhould to the the poor within this pari | 
* week, and the other 8. * 2 
that the overſeers ſhould collect it; and the order bei 
removed by certiorari, Alibone moved to quaſh it, — 
not purſuant to the direction of 43 Lia which f 
athers of ather pariſhes; fo that it ought to be aſſeſſed by 
the juſtices upon particular perſons, and nat generally, 
(and ſo it may be done, and it has been admitted iv might 
be done this term before; and alſo a caſe remembered in 
Pemberton's time, when it was fo ruled.) But the caure 
ſeemed to be of opinion, that it was well enough, and 
according to the right courſe; and that the juſtices are 
only to aſſeſs the and then the rate is to be made 
| by the overſeers of the poor of the pariſh, and fuch was 
the opinion of the court. Skin. 258. Mich. 2 Fes. 2. 
Z. R. St. Rumbald's pariſh cale. 

It was moved to quaſh an order made by two juſtices, 
that the inhabitants of L. G. ſhould pay a yearly ſum to 
Whetſtone, iſt, becauſe it was not ſaid quorum unus, hut that 
exception was diſallowed. 2dly, For that it was only 
faid, that ber ſtane was at great in maintaining 
the poor, but not that they were unable. Nate. Upon 
an appeal the juſtices made an order at the ſeſſions, 
wherein it is faid they were © » Which implies in- 
ability. Comb. 241. Hill. 5 V. M. I R. The King v. 
The — ̃ UUͤ— 

Upon an order for contribution to the relief of a poor 
pariſh it was ruled, that the juſtices may either charge 
particular perſons or the whole pariſh, and they to levy it; 
| but here 2 ſum in groſs was laid for a whole year, which 
(it was objected) was unreaſonable ; for their ability may 
| change; nevertheleſs the order was confirmed. Comb. 

| 309. 


ME. 
— 6 F. M. B. R. The King v. Tuigbtly m- 
abitants. 

Holt Ch. J. faid, that a place extraparochial 
L. but a pariſh ſhall not be 
taxed in aid of that. 2 Salk. 486. Hill. 11 V. 3. B. R. 
in caſe OE of Bridewell v. The pariſh of 
Clerkenw ; 

Inacity where one pariſh is not able to relieve their 
poor, the next pariſh, being able, is to aid them by a 
weekly allowance, but when the cauſe ceaſes, ſuch al- 
is to ceaſe alſo. Fuſt. Caſes Law 234. cites 
. 260, 262. Py 
caſe a pariſh is not able to maintain its own poor, 
juſt tax any other pariſh within the hundred 

and if the hundred be not of ability 
the juſtices in their ſeſſions may 
iſh or pariſhes within the county. 2 


— Inft. 
to pa A- Mary's 
J 


. 
PLE 


that this is a pariſh within 
aſſeſs it to 
— 
As A 
"od 


7 
: 
7 


vent ent of it was to confine the 
cur. ntiff. 93. Hilton v 
Nelf. Fuft. 533 

„8. Shaw's 


| hat there were church- 
wardens there, it is a pariſh within the ſtatute, altho' it be 
but a reputative pariſh; for — in uſe ſo long before, 


and at the time of the ſtatute, the appoints that the 
churchwardens and three or four overſeers joined with 


Now no churchwardens of H. are 
churchwardens of S. and ſo have nothing to do there; 
and the churchwardens of S. only are to meddle with 
the church there, and conſequently with the poor of the 

iſh.—S. P. As to Totteriuge and Hatfield, where for 

years then paſt, and at the time of making the ſtatute, 
and ever ſince, T. was commonly reputed a pariſh of it- 
ſelf, and the inhabitants there choſe conſtables, church- 
wardens and overſeers of the poor, made and levied 
their own rates to the poor, and repaired their church, 
without contributing to that of H. and though it was 
alſo found that anciently the vill of T. was parcel of the 
pariſh of H. and never ſerved by any legal act, and 
that the tithes of T. have been time out of mind paid 
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to the par ſon of H. u ho always uſed to find a curate 3. 
T. and that there is no parſon at T. vet 7. ſhall he 
charged by itfelf, and for their uwn poor oniy. Cra. (n 
394, 395- Hill. 10 Car. B. R. Nichilos v. Walker avg 
Parker. Sbaw's Pariſh Law 208. cites S. C. hid 21. 
cites S. C. Pariſhes in reputation only are within the 
ſtatute as other pariſhes are, it the uſage of ſuch parijh 
to choofe overſeers has been conflant without intert up- 
tion; but otherwiſe the overſcers ard collectors of the 
mother church are only within the flatute; per Manta 


gue Ch. J. and Dedderidge J. But Hluugbten contrg 


as to reputative pariſhes being within the ſtatute. 2 K. 
Rep. 160. Paſch. 18 Juc. B. R. Weeden v. Muller, 
als. Hemel Hemfleed parifbes, ard Baringten, Dult. Jui. 
249. cap. 73. cites S. C. | 

There were two vills in one pariſh, which had ufd 
ſeverally to maintain their own poor, and now there be- 
ing overſeers made of the whole pariſh, they wete rated 
together. The queſtion was, whether having been uſed 
time out of mind to pay ſeverally, they might now by 
the ſtatute of 43 Eliz. cap. 2. be rated together? Per 
Hale Ch. J. If there be no chapel within the vill, where 
the church does not fland, it is not ſufficient to make it 
a reputed pariſh within the ſtatute of 43 Eliz. Freem. 
Rep. 410. pl. $27. Trin. 1675. Skellington v. Norton. 

The pariſh of St. Botzlph without Aldgate lies in two 
counties, viz. London and Middleſex, ard hath one 
churchwarden and ſeveral overſeers, and the pariſh rates 
are ſeveral. And in regard that it was made appear that 
each part of the pariſh had diſtin officers, and made diſ- 


1s | tinct rates, and had uſed time out of mind to make dif- 


tinct accounts to the juſtices of each county, the court 
looked upon each diviſion as a ſeveral pariſh, and order- 


ed it accordingly. Raym. 476, 477. Mich. 34 Car. 2. 


.. X. the pariſh of St. Betolpb without Aldgute's cale 


Poor”s Settlements 125. pl. 117. cites 8. C. Dalt. Juſi. 
58: cap. 73- cites S. C. Shaw's Pariſb Law 209. 

pon a diſpute whether 4. was a vill in the pariſh of 

| B. or a pariſh of itſelf, to prove it a vill the evidence 
was, that there were but two churchwardens, two over- 
ſeers of the poor, and that marriages, burials and alt 

other parochial rites were done at B. and that the inha- 

buants of A. did contribute to the repair of the church 

at B. And to prove that J. was a pariſh of itſelf, the 

evidence was, that in the reign of Edward III. there 


was a publick chapel there, and divine ſervice read in it 


at the time of making this ſtatute, that they had former- 
ly diſtin& conſtables, and repaired their own highways in 
1634, and then the difference between 4. and B. was 
ſettled by a judge of aſſize, that a rate was made in A. 


in 1654. But this was held not ſufficient to make A. a 
. | pariſh in reputation at the time of the ſtatute, without all 


other parochial rites, and therefore held to be a vill in 

the pariſhof B. 4 Med. 158. Mich. 4 V. & Al. B. R. 

Rudd. v. Fofter. Shaw's Pariſh Law 208. cites S. C. 
To make A. a reputed pariſh within the 43 Elig. it 


muſt have a parochial chapel and chapel wardens, and ſa- 


had but one chapel warden, whoſe office was to col- 
lect the rates taxed upon A. and pay them to B. they 
were held part of the pariſh of B. and not a reputed pa- 
riſh within the 43 El. and their having a diſtin& over- 
ſeer, and maintaining their own poor, was not thought 
ſufficient to make them a diſtinct pariſh. 2 Salk. 501. 
Mich. 4 . & M B. R Rudd v. Marten. This was 
the caſe of Bigleſwade and Stratten. 0 8 

A chapel's having ſacraments only, makes it not in- 
dependent of the pariſh, but it muſt have other badges, 
as ſepultures, c. Per cur. 12 Mod. 50.4. Anon”, 


On ſhewing cauſe againſt quaſhing two orders, viz. 


An original order of two juſtices, made for taxing, ra- 
ting and aſſeſſing the inhabitants of the tithing of MUland, 
in aid of the pariſh of St. Peter's, Cheeſebill, in the fame 
county; and the order of ſeſſions confirming it; the 
queſtion was, Whether it was ſufficiently ſtated that both 
theſe places (viz. Milland and St. Peter's) lie within the 
ſame hundred: Which is a circumſtance eſlentially ne- 
ceſſary to be aſcertained, in order to give the two jut- 
tices any juriſdiction in the cate. For, by 43 Eliz. . 2. 

S- 3. 


r 


craments, at the time the ſtatute was made; and becauſe 


— ene 


* ks _ ö as. 
— r 
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. 3. power is given to two juſtices, in caſe whete they 
"perceive a pariſh not able to maintain its own poor, to 
tax any other pariſh within the hundred where the pariſh 
is (which is all the authority 


ym to two juſtices) ; then 
goes on further And if the ſaid hundred is not able, then 


the ſeſſion ſhall aſſeſs any other pariſh within the coun- 
tv.” Now it is here only ſtated, that the tithing of Mil- 
Lind and the pariſh of St. Peter*s, Cbeeſebill, both lie in 
the ſame liberty of the Sale, where the ſaid patiſh lies. 
jt was therefore objected, that nn conſtat that are 
within the ſame hundred: For liberty and ſoke are words 
of , indeterminate meaning, not equivalent to 
the known legal term hundred, nor co-extenſive with it; 
and perhaps the liberty may extend into ſeveral hundreds. 
However, it is plain that the two juſtices have not ſhewn 
that they have juriſdiction : And the court can't intend 
that they have any. In ſupport of the objeQtion, were 
cited the following caſes, viz. Foley's Laws relating to the 
Poor 31. (or 42 in the 34 edition,) St. BenedidPs pariſh 
v. St Stephen's and St. Mary Magdalen's in Norwich. 
Reports temp. Qu. Ann. 269. S. C. Viner, tit. Poor 416. 
S. C. with Foley 31. The court thought it beſt to ſend 
it back to the ſeſſions, in order to have the matter bet- 


to be confined to this ſingle ſpec 
ties. For it ſuch diviſion be called by any other term 


name ſynonymous or equivalent to that of hundred, it 
muſt be equally within the intention of the act, and 
court may adjudge according to ſuch intentions. And | 
oy and particularly ſtated 

„ prayed the opinion 


now, the caſe having been 
Mr. Gould, who was for the 


to be a hundred, though the diviſion was 
other name ; the court diſcharged the rule, and 
the orders. Bur. Rep. 576, 577. Eaſt. 31 Geo. 2. Rex 
v. Inbabitants of the tithing of Milland, 


4. Of the remedies for recovering rater; and of ſetting 
A rates. 


See ſtat. 43 Eliz. c. 2. ſect. 4, 13, 19. in the firſt di- 


viſion of this title. 


Helt Ch. J. faid, that a man could not be diſtrained 


by virtue of a general warrant made before the rate, but 
there ought to be a ſpecial warrant on purpoſe; and he | 
faid that a diſtreſs could not be taken tor a quarter's rate 
before the quarter was ended ; but the jury ſaid, the cuſtom 
was otherwiſe. 2 Salk. 532. Trin. 3 Ann. Tracy v. Tal- 
bot. 6 Mad. 214. S. C. and ſays, that Halt Ch. J. ſeemed 
not ſatis ſied that they might diſtrain for a 's rate 
before the end of the quarter; but the jury ſaid the cuſtom 
and uſage was to do it, and that to avoid the miſchief | 
that would enſue, if the party ſhould remove out of the | 
iſh before the quarter. To which Halt Ch. J. an- 
ered, If he remove into another pariſh in the fame 
county, they might diſtrain by warrant from the juſtices 
as well as in the ſame pariſh ; but if he removed out of 


the county, he agreed the remedy failed. 30 he gave; 


way to the in that point. 
| y Guts * +, ghd 0 to diſtrain for a poor's rate 
re before demand made ; for the 
firſt ought to be only a confirmation of the aſſeſſment for 
the poor, and afterwards upon refuſal, &c. a new war- 
rant is to be made for diſtreſs Sc. and Holt ſaid, that 
ſtrictly it was ſo, but the practice having been in the caſe 
of taxes to grant ſuch a conditional warrant to diſtrain, 
communis error facit jus. Comb. 342. Trin. 7 N. 3. 
B. R. in caſe afl alt, Company v. inner & al. 
If the poor rates are unreceived, and the overſeers lay 


out a ſum of their own, they are remedileſs if they do not 
raiſe it before they are put out of their office. Fuft. Caje 
Law 235. cites Black. 237, 238. 

The churchwardens and overſeers of the poor, by war- 
rant from any two juſtices of the peace (quor. 1. ) may 


levy _ diſtreſs and ſale of goods where any perſon | 
OL. 
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an alderman to ſhew cauſe why he refuſed to grant his 


Þ © o 
refuſes payment of the ſum he is aſſeſſed ; and if there be 
no diſtreſs whereby the ſame may be levied, he ſhall be 


committed to the common gaol, 
ment. 2 Sbaw's Pract. Fuſt. 
A mandamus was moved 


to remain till pay- 
42. 
, and a fule obtained for 


warrant to diſtrain for a tax for relief of the poor ; who 


at another day ſhewed that the churchwardens had made 


a tax for the whole year, when they ſhould have made 
only a quarterly tax, and thereupon a rule was made that 
he ſhould his warrant quarterly. 8 Mod. to 
Mich. 7 Geo. 1721. Biſhopſgate churchwardens v. Alderman 


Working tools in a ſhop be diſtrained for a poor 
rate. 2Sbow. 126. Trin. a tho 2. B. R Edcomb v. 
Sparks. Before this act, the juſtices of the peace nor con- 
ſtable had no power concerning poor. Sid 282. Trin. 
18 Car. 2. B. R. in caſe of The King v. The inhabitants 
of Ratcliff. | 

It was affirmed upon error in B. R. upon this ſtatute, 
that 27 the ms X 2 and 
diſtreſs E the plaintiff voluntari ivers 
an oh, what he is aſſeſſed to the — eo} 
brings treſpaſs thereof againſt the overſeers, this is within 
the ſtatute; for theſe words ſale and diſtreſs, are put in 


the act only for examples; and the ſtatute ſhall be con- 


ſtrued largely, becauſe it tends ad opus charitatis ; and the 


treſpaſs brought after ſuch voluntary delivery of money is 


a vexation which the ſtatute extends to ſuppreſs. Telu. 
176. Trin. 8 Fac. B R. Okely v. Salter, Sc. | 
B. brought treſpaſs againſt certain perſons who pleaded 
Not guilty, and at the Nift prius (as ared by tlie 
— — the judge upon the back of the a) the 
defendants juſtificd as overſeers of the poor of the town 
of Ailſbeam, and ſhewed this ſpecial matter in evidence by 


this ſtatute; and after the jury was charged, and returned 
again, the plaintiff was nonſuited. And now the court 
was moved to grant a writ of inquiry of damages, for the 
treble damages which they ought to recover againſt the 
plaintiff by this ſtatute; and upon oyer of the ſtatute, 
which was, that the damages ſhall be aſſeſs'd, &c. Dad. 


1 


15 


K. 


; 
E 


l 


E 


2 


17 


ited, ſo that t 
could not aſſeſa the damages; and damages were 
accordingly. Roll. Rep. 272. Mich.13 Fac. 
v. 

As to ſetting aſide rates, ſee ſtat. 43 Eliz. c. 2 ſed. 
in the firſt diviſion of this title Upon an a 


Dy 


d 
a fF 


” 


; 


a poor rate, the juſtices reſuſed to hear the appeal, becauſe 


it was not made at the next quarter-ſefſions. But 


in 
The overſeers gang + days time 
accounts, and they may go before any two 
the doing it ; till the time is paſt there is no 
uſed, but if this time is ſlipt, the pariſh may 
any two jultces, and when theſe have entered upon 


examination, no other juſtice is afterwards to intermeddle ; 


— to the ſeſſions, they are 


P O © 

take ſuch order therein as to them ſhall ſeem convenient, 
but need not finally determine. AA. Caſes, Hill. 10 Ann. 
B. R. Townſend, Parſons and Smith's caſe (overſeers of 
Whitechapel.) 

There are four towns within the pariſh of 
Banbury, and there is an overſeer within each town, and 
an overſeer alſo within the borough ; they all join in one 
account, and there is but one rate made for all the pariſh, 
but the overſeers of each particular town collect and pay 
the money within ſuch town; one who is tenant of 
lands in one of theſe towns lives in the and is 


Fr 0 0 
| ay bl. 33. in caſe of Shagforth v. Northbevey in 
To a poor's rate the parties aggrieved 
the < » the ſeſſions made an 2 levy, the money 


on account of the rate according to the land tax; it wa 
moved to quaſh it, becaule perſons that do not pay to the 
land tax, yet contribute to the poor's rate, as perſons who 
have a conſiderable ſum of money. Quaſhed, per cur. Par- 
Settlements 73. pl. 86. the pariſh of Camberwell's caſe. 


5- Of relieving, and ordering maintenance for the yup. 


| 
| 


| 


aſſeſſed by the overſeer of the borough for the lands within | | 
the town, and paid to the overſeer of the borough ; and | See fat. 43 Eliz. c. 2. ſect. 1, 13. 3 Will. & At. 
the like is done in the other towns; ſo that the overſeer c. 11. 8 & 9 Will. 3. c. 30. in the firſt diviſiin of this 
of the bor had a ſurpl for the poor within the | title. | 
borough, the overſeers of the towns wanted money | Exception was taken toan order of the juſtices made 
for the relief of the poor within the towns, tho? the poar | againſt the pariſh of Strettan, becauſe the juſtices ordered 
within the were leſs than thoſe within the borough :f them to keepa woman, being poor, the cottage wherein 
and upon thi | there ſhould be a | ſhe lived, being uncertain whether in this vill or another; 
diſtribution being te- | but the court refuſed to quaſh it, tho” it was not averred 
moved, i ; that ſhe was impotent, becauſe in theſe caſes the courts 
but confirmed; uſe a liberty and diſcretion. 2 Keb. 37. Paſch. 18 Car. 2. 
cited, and this B. R. Kilbect's caſe. | | 
was not An order of juſtices of peace for the maintenance of a 
Ab. 2 Fac. | poor woman was confirmed, though it appeared that ſhe 
and the was able of body to work; but the juſtices of the peace 
Although a are judges of that. Vent. 69. Paſch. 22 Car. 2. B. R. 
an appeal, yet Wiſes caſe. | 
by recital A poor child was left in Chri/?-Church hoſpital ; upon 
be quaſhed, and the court refuſed to complaint of the wardens of the hoſpital two jult:cces made 
the order 


yy affidavits. Comb. 133, 134. Trin. 1 V. & A1 


churchwardens and overſeers, and ſome of the in- 
habitants of this pariſh made a poor's rate, which was con- 
two juſtices,in which ſeveral were not taxed for 
ates, (which was erroneous) but the whole 
on the real eſtates of the pariſh ; on which ſeveral of 
inhabitants appealed to the 
that the ſaid rate ſhould be annulled, and a new one 


4 


are unequally charged, it is impoſſible for them to give 
relief 3 aſide the whole _ s we Inn 
may o, being empowered by to take 
OED - 4. to their diſcretion ; by virtue of 
which, as they may ſet afide the whole rate, ſo they may 
make a new rate themſelves, or order the overſeers, c. 
and churchwardens to make a new one, as was done in 
this caſe ; wherefore thoſe two orders were confirmed, 
12 Mad. 212. Mich. 10W. 3. B. R. The King v. The in- 
babitants of St. Leonard Shoreditch. 
If a poor rate be made for a whole year, it cannot be 
in part, but muſt be for the whole year or no 
898 Mich. 7 Geo. Biſbop / gate churchwardens 
v. b 
If the rate be illegal, the juſtices may refuſe to ſign it, 
„„ 
do with it, the remedy is by appeal; and though the al- 
dermenof Dorcheſter — 4 a rate, becauſe of in- 
equality ; yet the court granted a mandamus, and after a 
zeturn a peremptory mandamus, and then an attachment, 
in order that the parties grieved might appeal, cited 
cur. AMS. Caſes, Mich. $ Geo. B. X. in caſe of The L 
v. Beecher 


Ante that is of itſelf good, may be quaſhed, where it 
ſays it ſhall be a ſtanding rate; fer Earl. Poor's Settle- 
4 "FREY 


an order on the overſeers of the poor of the parith to re- 
ceive and maintain the child; but this order was quaſh- 
ed, becauſe it was not ſaid, that the parents were un- 
known, or likely to become chargeable to the parith : For 
tho? a child of three months oid be helpleſs, yet the pa- 
rents are bound to provide for it. As to the principal mat- 
ter which was hinted, viz. that the hoſpital was bound to 
provide for poor children there expoſed, the court t | 
there was nothing in that. 2 Salk. 485. Trin. 11 W 3. 
B. R. Chriſt-Church's hoſpital caſe. 

An order of juſtices was made for relieving a woman 
and four poor children, until further order, but did not fet 
forth ſhe was indigent ; it was quaſhed for the laſt matter 
and bad for the other, 3 ſhould have been during her 

. to Maid 220 Hill. 12 Anm. B. R. The Queen 
ä — inhabitants. * 
It was mo ved to quaſh an order of ſeſſions which or- 
dered that the overſeers of Monks-R:ſborough ſhould pay 
to one R. D. 2s. per week for his maintenance. It was 
objected 1ſt, That it is not ſaid that they had any money 
in their hands; 2dly, That it is not ſaid that R. D. is a 
pariſhioner there. Quaſhed niſi. Poor's Settlements 12 
pl. 17. The Queen v. The inhabitants of Monks-Riſborough. 
Two juſtices made an order for the overſeers of the 
poor to pay 25, fer week to Elizabeth Reddiſh. It was 
objected that it is not ſaid that ſheis poor and impotent; 
otherwiſe the ſtatute gives them no ſuch power Per cur 
The 43 Eliz. does not give them power, unleſs they are 
upon the poor rate; let them ſhew cauſe. Por / Settiments 
21. pl. 30. The Queen v. The inbabitants of Mancheſter. 

An order to continue the weekly payment of 25s. to 
R. G. and all the arrears, till they find him a houſe ; 
quaſhed, becauſe the overſeers have no power to find him 
a houſe ; that muſt be done by the lord of the manor, or 
by the juſtices. Shaw's Pariſh Law 200. 

An order of juſtices of peace, willing the churchwardens 
| to pay a ſcrivener 50, due to him for drawing indentures 

for ſetting out children to trades, was quaſhed, as being a 
thing out of their power; but the way had been to order 
a pariſh rate for levying ſo much a week till a convenient 


ſum were raiſed ; and in that caſe as ſoon as money was 
raiſed, an action would lie for the ſcrivener againſt the 
churchwardens. 


12 Mad. 41 7. Mich. 12 V. B. R. 


* 


Anon. 


— and children being obliged to maintain each 


3 
| See fiat. 43 Eliz. c. 2. ſect. 7. and 5 Geo. 1. c. 8. un- 
der the firſt diviſion of this title. It 


„ 

man marries a grandmother, and has an eſtate with 
_ 9 — 3 for this eſtate he ſhall be charged to be 
contributory : wards the relief and maintenance of the 
grandchild within the meaning of this ſtatute, but other- 
"iſe it ſhall be, if he has not any eſtate or advancement 
by his marriage with her. Per WWhitlocke and Crate] 
But per Croke J. he ſhall be charged with the keep- 
irg the grandchild during the life of the grandmo- 
ther his wife; and if ſhe dies, he ſhall not be charged 
alter death. 2 Bult. 346. Hill. 7 Car. B. R. in 
of be city of Weſtminſler v. Gerard. S. P. Fuſs. 
1.aw 236. S. P. Nel. Fuft. 542. But if the 
mother has no means, ſhe marries with one 
has means, he ſhall not be charged with the keeping the 
child. 2 Bulft. 346. S. C. 80 if the huſband 
ability after marriage, the grandmother having no means 
at the time of the marriage, he ſhall not be bound to 
keep and provide for the child. Per Croke J. clearly. 
Ibid. Dalit. Fuft. 226. cap. 73. cites 8. C. bid. 250. 
cap. 73. cites N. C. Shaw's Pariſh Law 217. cites 8. C. 
Contra per Holt Ch. J. That if the wiſe dies he muſt main- 
tain the grandchildren, though the relation be determined 
C:mb. 321. Paſch. 7 . 3. B. R. in the caſe of Walton v. 
Spark. Poor's Settlements 160. pl. 210. cites S. C. & P. 
uſt. Caſe Law 236. cites Black. 240+ and Comb. 405. 
10 9 K.,. 3. B. K. Holt Ch. J. ſaid, That in Gerard's 
caſe of Weſtminſter, who married the mother of a 
poor perſon, though ſhe died, and fo the relation was de- 
_ termined, yet the ſlatute was conſtrued by equity, that he 
was a ather within the ſtatute. 

[But in the caſe in Bulff, 346. it does not appear that 
the grandmother was dead, nor is there any relolution, 
the juſtices differing in their opinions. ] 

A ſon-in-law was obliged by an order to maintain his 

wife's mother, having an eſtate with her at the intermar- 
riage. Per cur. He is not within the words of the ſtatute, 
nor within the meaning of it ; the ſtatute extends to thoſe 
perſons who ought by the law of nature to relieve their 


ts; and ſome perſons were ſo hard-hearted as to re- 


e; therefore this law was made to inforce them to do 
that which by the law of nature they were obliged to be- 
fore. Poor”s Settlements 91. pl. 88 The King v. Mun- 
day. 2 Shaw's Prat. Inſt. 57 S. P. 

It was moved to diſcharge an order made againſt a feme 
covert to keep a grandchild of hers, becauſe a feme covert 
was not bound by ſuch an order. Roll Ch. J. anſwered, 
That the huſband is to keep his wife's g ild by the 


fatute ; but in regard that the huſband is not charged 


by the order, but the wife who is covert is only charged x 
therefore let the order be quaſhed. Sty. 283. Trin. 1651. 
Cuſtedes v. Ginkes. 

An order of ſeſſion was made, that the defendant 
ſhould pay 27. a week towards the ſuport of his father 
till the court ſhould order the contrary, which was held 
good, becauſe it was indefinite, and no ſet time limited, 
and if an eſtate happened to fall to him they might apply 
to the juſtices ; otherwiſe if a time was limited. 2 Salk. 
$34- Paſch. 5 Ann. B. R. Fenkin's caſe. 

An order that the grandfather ſhould keep the grand- 
child, the father being living, but unable to do it, and 
alſo to pay ſo much tor the time paſt, while he 
was chargeable, as well as 
per cur. MS. Caſes, Mich. 6 Ann. B. R. The 


mily. It was moved to quaſh the order, for that the 
juſtices have not juriſdiction in this caſe, it being proper- 
ly alimony, and belonging to the ſpiritual court. And 
(Holt being abſent) P«well ſaid, that the juſtices have no 
juriſdiction in this caſe, but this is notalimony. If a man 
runs away from his family, he may be puniſhed as a 
rogue and a ſturdy beggar ; but whilſt he continues reſi- 
dent, they cannot c 
uaſhed the order. 11 Med. 268. Hill, 9 Ann. B. R. 
be Queen v. Daviſon. | 
An order of juſtices was made, that the father-in-law 
ſhould maintain his ſon's widow. But it not being ſet 


forth in the order, that the father was of ſufficient abili- 


ty, in which caſe only the act enables the juſtices, &c. 


BF; 
x 
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the time to come, was al- 


harge him in this manner; and | 4. Pork 


| 


| 


SE 


quaſhed. ro Med. 221. Hill. 12 4, B. K. 
Tbe Queen v. e 
An order of ſeſſions for the to pay ſo much a 


week for maintenance of his daughter was quaſtied, be- 
cauſe it was not ſet forth that ſhe was unable to work, 
without which the juſtices have no juriſdiction. 10 
Med. 307. Paſch. 1 Geo. B. R. The King v. Gully: 

Juſtices at their quarter-ſefſions, upon complaint of 
the overſeers, that Nicholas Tripping had left his wife, and 
that ſhe was become poor and impotent, and become 
chargeable to the pariſh, and that Richard Tripping her 
father-in-law, was of ſufficient ability, did (upon its 


2 Trin. 4 Geo. B. R. The King v. Tripping. 

pon complaint made to the quarter | 
ſon Valentine Ruth, his wife —— wars | | 
and unable to maintain themſelves, the court does 


: 
= 


; 


the faid Emery Ruth to pay them 4s. per week. It was 
objected, that it does not appear that he was reſiant, and 
lived in the country ; that the charge is perſonal, and the 
juſtices had no power over him unleſs he lived in the 
county. They were ordered to ſhew cauſe. Note, An 
afhdavit was made that he lived in another county, but, 
I think, not read. Poor”s Settlements 99. pl. 134. cites 
The King v. Emery Ruth. | 
Order, reciting, that Munden had a good fortune with 


his wife, and that her mother was poor, therefore he is 
ordered to provide for her. And in maintenance of 


ther; but there being no temporal obligation to enforce 
that law of nature, it was found neceſſary to eſtabliſh it 
by and that can be extended no farther 
than the of nature went before, and the law of na- 
ture doth not reach to this caſe in 1 Bult. it is plain the 
word not was left out only by miſtake, for the ſenſe of the 
clauſe leads you to read it not obliged, and beſides the judg- 
es were divided. The caſe indeed in 2 is an autho- 
rity in point as far as it will go, but that is no judicial au- 
thority, only a caſe at a judge's chamber. The ſame was 
alſo ſaid obiter: in the caſe of The Queen v. Fane, Paſch. 10 
Ann. but it never came judicially before the whole court 
till now. And therefore as it is res integra, we are of 
opinion the order muſt be quaſhed. Stran. 190. 

For more of poor in general, ſee APPRENTICE, BA9- 
TARD, REMOVAL, SESSIONS, SETTLEMENT, 


OF THE POOR. | 
applied to clergymen 


POE, C Fapa) Was anciently 

the Greek church, but by uſage is particularly appropri- 

ated in the Latinchurch to the biſhop of Rome. Cowel, 

edit. 1727. See PAPISTS, RECUSANTS, ROME. 
POPERY. See PAPISTS, RECUSANTS, ROME. 
POPISH RECUSANTS. See RECUSANTS. 
POPULAR ACTION, Is an action given in 

to any perſon who will ſue for a 7 on the breach of 

ſome penal law. See ACTION, ORMATION. 


. 
in 
. 


PORCARY, (Porcaria,according to Fleta) A ſwine- 
ſty. Cowel, edit. 1727. 
INDIA GOODS. 

PORK, The i 


13. 


"Will. & M4 
allow- 
Geo. 2. c. 20. 


PO RB 


PORTER, in the circuit of juſtices, is an officer that 
carries a white rod before the juſtices in eyre, ſo called 
a portando vir gam. Stat. 13 Edw. 1. c. 41. See VER- 
GERS. There is alſo a porter bearing a verge before the 
juſtices of either bench. Como, edit. 1727. 


PORTER of the door in the parliament houſe, is an of- 
ficer belonging to that high and honourable. court, and 


vs the privi accordingly. Cromp. Juriſ. f. 11. 


ORTGREVE, P:rtgrevius, in Saxon portſereſe, that is, 
in 


urbis vel portus prefetius) Signifies 
certain —— ES it. 
325. faith, The chief magiſtrate of London was fo 
led, as appears by a charter of King 


William Biſhop and 


Portgreve, 
burgers within London, F 


and Engliſh : And I grant 


you, that I will that you be all your law-worth ye 


were in Edwardis days the King: And I will that each 
| child be bis father*s cyer, and I nill ſuffer, 
And Gad you heep. 


that any 
beed. Ex libro 
9 the pertgreve, Richard the Firſt or 
dained two bailiffs, but preſently after hi 
fr their yearly 


PORTION, Is that part or ſhare of a perſon's eſtate, 
which was given or left to a child. Fac. 
ſettlement for the portion of a 


the ſame land for her jointure, without 


refuſes; the daughter ſhall have the 
portion is raiſed. 1 Fern. 219. Eg. 


iſſue male, to A. for daughters portions ; tho? 
there be iſſue male, which ſurvives the father, and then 
dies without iſſue, a daughter ſhall have the portion. 1 
Lev. 35. 

If 
raiſing 100d. for 


each of his youn 
wards marries 


ger children, and after - 


1 Fern. 335. 


f A by marriage-ſettlement makes a proviſion for 
of 100). piece, to be paid at 18 or marriage, 
any of them die before, the furvivor to take the 


and if 
whole; and afterwards ſettles other lands for the payment 


thereof, at the age of 21 or marriage, and that there ſhall 
be no ſurvivorſhip, this controuls the firit deed. 2 Ch. 
X 8. 

or 


If a term is limited after the death of the father, upon 
18 
I 


maritage; the term may be fold for that purpoſe 


in the life-time of the father. Sal. 159. 2 Vern. 355. 


2 Fer. 459, 466, 656. 
vn if eh che the life of the father, 
truſt, that if the father die without iſſue male by his wife, 
baving daughters, and the wife dies without a ſon; the 


3 


. | ſhall take all the rents and profits; for that does 


ror to the ſame city in theſe words : William King, greete 


and by his will deviſes other lands to 


after the death of his wife makes a ſettlement for 
again; the children by the ſecond wife ſhall 


for raiſing portions for his daughters, at the age of 


upon | there ſhall be an abatement in proportion. 


„ 


marty. 2 Jen. 202. Per Cowper, 1Sal. 159. 2 her. 
657. Rp. 5 Geo. 2. 2, 22. 

If the term is to raiſe portions for daughters, and the 
inheritance deſcends to the leſſee; Chancery will prevent 
the merger of the term. 2 Ver. gi, 2c8. 

So, it one has a power to raiſe portions for children 
and by deed charges them upon land, but by the eviclion 
of part, the reſidue is not ſufficient; the land may be 
decreed to be fold. 2 Fer. 311. 9 

The? he adds, that for the raiſing them, the truſtees 


ſtrain the 


2 Fer. 311. 

If there be a term for raiſing portions for daughters, 
without ſaying, at what age or time ; they ſhall be rated, 
with reaſonable maintenance from the death of the father. 
2 Vern. 460. | | 

If the portion is to be raiſed as the father ſhall appoint, 
c 
2 Fer. 665. 

But if portions for daughters at ſuch an age, if 
father dies without iſſue male, are to be raiſe A 
daughters, if not otherwiſe provided for, and 3ol. per 
ann. in the interim ; tho' the mother dies without a fon, 
the term ſhall not be decreed to be fold for the | 
portions; for the other contingency, it they are not other 
wiſe provided for, cannot happen during the life of the” 
father. 1 Sal. 160. 2 Fer. 640, 657. | 


So the 300. per ann. ſhall not be decreed to the daugh- 
ter or her z for the father ſhall not pay mainte- 
nance out of the 


of a term, not to commence till 


land of the heir 
37. | 
If land is charged with 500 for A. and the truſtee 
raiſes the ſum, and gives a judgment to 4. for it, and 
W cd. 2 
er. 85. | 

If a term after the death of huſband and wife, is for 
the raiſing of the portions out of the profits after the 
commencement of the term, to be paid at the age of 
21 3; neither the principal or the intereſt ſhall be raiſed, 
till the term commences in poſſeſſion. 2 Yer. 761. 1 
"= = paid 

a portion is to be paid by the perſonal eſtate, and if 

that is not ſufficient, by the rents and profits of the real; 


give | it is neceſſary, the real eſtate ſhould be fold to make it 


good. 2 Per. 424. 

| So if a term commences after the death of the huſ- 
.. 
ſhall be raiſed if the daughter dies in the life-time of her 
father, tho” ſhe. married before her death. 1 Fer. 276. 

So if a portion is payable, and before payment one 
child dies ; it ſhall be decreed to his executos or admi- 
niſtrator. 1 Fer. 276. 

If a term is upon truſt, that if the father dies without 
2 . 
profits, as as conveniently may be; iſe it 
by fale. Per Parker, P. N. — EY 

Otherwiſe, if it was out of the annual rents and 
or by leaſes for lives or years. Per Macclesfield, and 
affirmed in parliament. 2 P. N. 19. See rt P. . 419. 

But if a younger child dies in the life-time of the fa- 
ther, before marriage, the portion ſhall not be raiſed. 
1 Fer. 338. 

If the land is not ſufficient to raiſe portions for all, 

1 Fer. 335. 
A portion ſecured by ſettlement, or articles for a ſet- 
tlement, ſhall not be raiſed as a debt out of the perſonal 


term may be ſold in the life-time of the father, for the | aſſets. 2 P. V. 437. For more learning on this ſubjed, 


portions of daughters, when they attain ſuch an age, or | /ee 16 Vin. Abr. tit. Portions. 


” 0 8 


PORTIONER, (Porticaariue,) Where 2 parſonage is 
— by two, ot ſometimes three miniſters alternately, | 


ter, 14 Ceo. 2. c. 43. 

PORTSOKNE, The ſoke or liberties of any port, 5. e. 
city or town. King Henry 3. by charter dated 16 Mart. 
anno regni 11. grants to the citizens of Landon Quie- 


| 
| 


tantiam murdri infra urbem & in portſokne, i. e. within 


the walls of the city, and the liberties without the walls 
Placit. temp. Edw. 1. & 21. Cowel, edit. 1727. 
PORTSOKEA, The ſuburbs of a city, or any place 
within its juriſdition, from the Saxon port, which is ci- 
vitas, and ſaca, juriſdiclion. Conceſſit guad nullus de civi- 


tate vel portſoka ſua captus, c. Somner's Gavelkind, | 


ſubjects of England) how relieved in Furtugal, 8Gee. — 
POSSE, Is an infinitive mood, but uſed fi i 
to ſignify a poſſibility, as we ſay, fuch a thi 


POSSE - See POWER OF THE 
COUNTY. 


POSSESSIO FRATRIS, Signifies in the law, where a | 


man hath a ſon and daughter by one woman or venter, and 
a ſon by another venter, and dies, if the firſt ſon enters 
and dies without iflue, the 


the ife as heir to 
eſtate; ſiſter. 1 
on the heirs 


"it 


4 
S8 
I 


157 
157 


i 


upon hi ſiſter 5 
as heir to her brother, for there is pofſeſſio fratris. 3 Rep. 
42. There can be no poſſeſſio fratris of a dignity; in ſuch 
caſe the younger is beeres natus : lord Grey 
being created a baron to him and his heirs, had iſſue a 
fon and a daughter by one venter, and a fon by another; 
and after his death, the eldeſt being poſſeſſed of the ba- 
rony, and dying without iſſue, it was adjudged, that 
younger brother, and not the ſiſter, ſhould have 
Car 437. See DESCENT, HEIR, 

Vol. II. No. 115. 
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Leg. cap. 38. So in the laws of C c. 66. 


Leg. 4 N. 
r 


POSSIBILITY, E our law is defined to be an uncer- 
tain thing, which may or may not happen. 2 Lil fir. 
And it is either near or remote; as for inflance - 


other, this is a near poſſibility ; but that ene man ſhall be 
married to a woman, and then that ſhe ſhall dic, and he w 
be married to another; this is a remote or entraccdinary 
poſſibility : And the law doth not regard a remote poſſibi- 
lity that is never like-to be. 23 H. 7. 10 Hark qty. 2 


— 


50. | 
—_—_ poſhbilty cannot be as if a man de- 
* if 4 ſo long live, be bas but a poſſibilicy 
to 


„ 
to have the land during the years, which cannot be de · 
miſed to another. 1 Ca. 154 6. 

So, if a term be deviſed or granted to one for life, and 
afterwards to another for the reſidue of the term; this 
remainder of the term cannot be aſſigned, being but a 
bility. 4 Co. 66. 6. 
So, if land be granted 


in the life of his wife cannot aſſign the term of 
21 years, for it does not veſt tilt he ſurvives, and there- 
fore was but a poſſibility. 10 Co. 51. a. Popb. 5. 

So, if an advowſon be 
ceſſors poſt mortem of the incumbent; the biſhop cannot 
demiſe to another poſt mortem of the incumbent ; for he 
has nothing till the incumbent dies, who may ſurvive 


him. Dy. 244. 4. 

2 of the manor of B. the manor of 
C. be, for the purchaſer's ſecurity, limited to the vendor 
and his heirs till eviction, and after eviction to the pur- 
chaſer, his heirs and aſſigns; if he before eviction fell 
manor of B. to A. who makes a leaſe for years to D. and 


to huſband and wife for twenty | 
2 and afterwards to the ſurvivor for 21 years; the 
uſband 


to a biſhop and his ſuc- | 


P O$ 


ſometimes poſſibly he may be able to bring it 1 ſoo'er 
than at another time; but it he be negligent, and return 
them not in convenient time, the partics grieved my 
move the court or at the fide bar, and thereupon te 


court will make a rule that he bring them in tpece;s. 


Mich. 32 Car. 2. B. R. to avoid farther delay to the h 
ty concerned. 2 L. P. R. 337 tit. Poſtea. 

Formerly after a nonſuit at the afſizes for want of con- 
feſſing of leaſe, entry and ouiter, the plaintiff's attorney 
immediately made out a writ of poſſeſſion: But the prac. 
tice is fince altered ; ſo that now it cannot he done until 
after the po/tea comes in at the day in bank: fic it may be 
that there was not due notice of trial given; or 
may be ſome other 


Note. That he who moves in arreſt of j upon 
a declaration muſt always have the roll in court. But 
in this court they have only four days after term begun 
to move in ; of judgment, be the paſſea in or not, 
and thereupon the court if there be cauſe will give a day 
over. But in B. E. the practice is to have tour days to 
move in arreſt of judgment after the paſtea come in, the* 
it de more than a year after the verdict. But in this 


5 | court, after the firſt four days of the term next after the 


1 
8 


So, if a patron grant to A to be maſter of an hoſpital ; | 


cannot grant it to another poſt mortem of A. for he has 
him; for A. has an eſtate of inheritance during 
Ca. Cha. 214, 21 f. 

So the patron of a prebend, donative, &c. cannot 
grant it to another in reverſion. Ca. Cha. 214, 215. 
So if a man make a leaſe for 21 years in preſenti, or 
in futuro, he cannot afterwards grant a leaſe to another b 


nt. Poſſibility. 
POST See POST-OFFICE. 


in the King's title by Edward the Firſt, but not conſtantly 
uſed till Eduard the Third's time. Clauſ. 1 Edw. 3. in dar- 
m. 33. 
1 DIEM, Is a fee by way of penalty upon a ſheriff 
for his negle& in returning a writ after the day aſſigned 
for its return; for which the Cuſtos Brevium hath four- 
| pence, whereas he hath nothing if it be returned at the 
day: It is ſometimes taken for the fee itſelf. Cowel, 
edit. 1727. 
POST DISSEISIN, P:ft diſſeiſina, Is a writ given by 
the ſtat. of Weſb. 2. c. 26. and lies for him that having re- 


covered lands or tenements by præcipe quod reddat, upon | 


default or reddition, is again diſſeiſed by the former diſ- 
ſeiſor. F. N. B. fol. 190. See the writ that lies for this 
bo OSTER, korhe ren of the proceedings by 

'TE s the return niſi pri- 
ee 
fol. 211. Saun- 


there afterwards recorded. See Plowden, / 
ders's caſe. See alſo an example of it in Cale Reports, 
vol. 6. fol. 41. | 

A peſtea is a record of this court truſted with the at- 
torney in the cauſe by the clerk of the aſlize, and the at- 
torney is bound, if he be ſo truſted, to deliver it into the 
office, that the j may be entered 
the court. Trin. 1651. B. S. And if he do not, the court 
willenforce him to do it. 2 L. P. R. 338. tit. Poſtea. 

It is not to annex the diſtringat unto the 
poſtea, although it is uſual ſo to do. Trin. 1651. B. S. for 
they have no relation one to the other. 2 L. P. R. 338. 
tit. Poſtea. 

There is no general rule of court for the clerk of aſſize 


to bring in the poſtea into this court by a preciſe time; for | poſtillavit. Ce, edit. 1727. 


be anſwered 
an act for the better recovery of fines and for fertures, Ec. 


 mainder to 


by the officer of | 


verdict, they may ſign judgment, though it be as ſoon as 


the a comes in, Sid. 36. pl. 6. Paſch. 13 Car. 2.1 
28 36. 5 b. 13 n 


The defendant has four days by the rules of the court 


. $5. | to ſpeak in arreſt of judgment after the p»/fce is brought 
| | into the court; and if the party for whom the verdi& 
paſſed, will not bring it in, upon notice to him by the 
party that he intends to move in arreſt of judgment, the 


court upon motion ſetting forth this matter, will order 
judgment to be ſtaid until four days after it ſhall be 


brought in, that the defendant may have time toconlider 
upon the record what to move out of it in arreſt of judg- 


= 2 L. P. R. 337. tit Poſtea, See 16 Fin. Abr. tit. 
Poſtea. 

POSTERIORITY, ( Pofteri:ritas,) The coming after 
or being behind, is a word of compariſon, and relation in 
tenure, the correlative whereof is priority; for a man 
holding lands or tenements of two lords, holdeth of his an- 


— : — qe 7 cienter lord by priority, and of his later lord by pafferiority. 
parol for the ſame time. P 439. See 16 Vin. Abr. | 


Staund. Prerog. fol. 10, 11. When one tenant holdeth of 


two lords, of the one by priority, of the other by poſleri- 
| | flerity, c. Old Nat. Brev. fol. 94. Co. 2 Inſt. fol. 392. 
POST CONQUESTUM, Were words firſt inſerted | 


POST-FINE, Is a duty belonging to the King, for a 
fine formerly acknowledged before him in his court, which 
is paid by the cogniſee, after the lame is fully paſſed, and 


all things performed touching the ſame ; the rate thereof 


is ſo much, and half ſo much as was paid to the King for 
the fine, and is collected by the ſheriff of the county, 
where the land, c. lies, whereof the fine was levied; to 
by him into the exchequer. 22 £ 23 Car. 2. 


+ pw ef poſt- ines regulated 32 Ges. 2. c. 14. See 
POS T-HORSES. See POS T-OFFICE. 
POSTHUMOUS CHILDREN, Children born after 

2 By ſtat. 10 & 11 Wil. 3 cap. 

16. ec. 1. ere eſtate is | marriage or other 

cer SY oy 

firſt or other ſons of the body of any perſon, with re- 
mainder over -to, or to the ufe of, any other perſon, or 
in remainder to, or to the uſe of, daughters, with re- 
any other perſons: Any fon or daughter of 
ſuch perſon, born after the deceaſe of the father, may 
take ſuch eſtate, in the ſame manner as if born in the 


life-time of the father, although no eſtate be limited to 


truſtees to preſerve the contingent remainder. 
POSTILLAE and POS TII.LARE, Marginal notes, or 


to make annotations on a book. Trivet in his Chronicle, 


ſpeaking of S:epben Langton, archbiſhop of Canterbury, tells 
us, that Super bibliam poſtillas fecit, F cam per capitula 
quibus nunc utuntur moderni diſtinxit ; and that Alexander, 
biſhop of Cheſter, Super pſalterium poſtillas ſcripſit; and 
Knighton, another of our hiſtorians, writing of one Hugh, 
a Dominican and cardinal, tells us, that Tt:am bibliam 


POSTNATI, 


good reaſon ſufficient to let aſide the 
nonſuit. 2 L. P. R. 388. tit. Pofteu 


P 


„% dl 7. a . 
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POSTNATI, In the ſeventh year of King James, af- 
ter many arguments and long debates, it was by all the 
zudges reſolved, That ſuch as were born in Scotland after 
the deſcent of the crown of England to King Fames, were 
no aliens in England: But the Antenati, that is, ſuch as 
were born before that de{.ent, were aliens in regard of 
the time of their birth. (. 7. Rep. Calvin's caſe. 

POSTNATUS, Is a word often mentioned in Braclan, 
Glanvile, Fleta and other law writers, and it ſignifies the 
ſecond ſon. So in Brompton, lib. 2. cap. 35. E/ con- 


ſuetude in quibr jdain partibus quod poſtnatus prefertur 


rimogentto. 
POST-OFFICF, A general poſt-office erected, 12 Car. 
2. c. 35. 9 fun. c. 10. Made perpetual and part of the 
ral fand, 3 Geo. 1 c. 7. 
pachet- boats not to carry merchandize, without leave 
from the commi ners ct the cuſtoms, 13 @ 14 Car. 2. 
7. 22. b 
7 = King's eftate-tail and reverſion in fee in the poſt- 
office revenue conſolidated, 1 Fac. 2. c. 12. 
Carriers prohibited to carry letters, 9 Ann. c. 10. /. 3. 
How horſes are to be provided, 9 Ann. c. 10. /. 5, 


20, 21, 27, 28. 


Penalty ot tending ſhips letters to the general poſt · oſfice, 
9 Ann. c. 10. / 15. 5 5 

Penalty of carrying the mail in any ſhip which is not 
free, 9 Ann. c. 10. /. 24. : 

mall debts for poſtage recoverable as fmall tithes, 9 
Hmm. c. 10. f. 30. | i 

Saving ot the privileges of the univerſities, 2 Ann. c 
10. (32. 

Officers not to influence elections, 9 Ann. c. 10. , 44 

Bills of exchange, Sc. to pay diſtinct poſtage, 6 G. 1 
c. 21. 51. | : 

=. for the delivery of penny-polt letters in 
the country, 4 Ges. 2. c. 33. 

Poſt-chaiſes may be turniſhed by any perſon, 22 Geo. 2. 


c. 26 | 
a poſtage as letters, 26 Ges. 2. c. 13. /. 7. 


Pattern encloſed to pay as a double letter, 26 Geo. 2. 
c. 13. /. 8. Ts 

— the acts concerning the poſt · office, to he 
excepted out of the general pardon, 20 Cen 2. c. 52. /. 28 

By ſtat. 4 Geo. 3. c. 24. ſed. t. it is enacted, That from 
and after the firſt of May 1764, while the revenue of the 


poſt-office ſhall continue to be carried to the aggregate | 


fund, no letters or packets ſhall be exempred from polt- 
age, but ſuch as ſhall be ſent from or io the King; and 
ſuch, not exceeding two ounces in weight, as thall be 


| ſent during the ſeſſion of parliament, or within forty days 


before or after ſummons or prorogation, and be ſigned on 
the outſide by a member of either houſe, and the whole 
of the ſuperſcription to be of ſuch member's writing; 
or, directed to a member at his uſual reſidence, or place 


| where he ſhall then be, or at the honle, Oc. of parlia- 


ment: And in like manner, letters and packets ſent from 


and to places in Ireland, during the ſeſſion there, or with- 


in forty days before or after ſummons or prorogation, 


| ſigned and directed as aſoreſaid: Alfo all letters and | 
packets to the Lord High Treaſurer, or Commiſſioners 
and Secretaries of the Treaſury; Lord High Admiral, | 


Commiſſioners and Secretaries of the Admiralty ; Prin- 
cipal Secretaries of State, and their Under Secretaries ; 
Commiſſioners for Trade and Plantations, or their Se- 
cretary ; Secretary at War, or his deputy; Lieutenant 


| General, or other Chief Governor or Governors of [re- 
land; or their Chief Secretary, of fecretary for the pro- 


vinces of Ulſter and Munſter; their ſecretary reſiding in 


Great Britain, the under ſecretary and firſt clerk in the | 


office. in Ireland of the Chief Secretary, and the firſt 
clerk in the office of the ſecretary for Ulſter and Munſter ; 
the Poſtmaſter General, or deputy for Scotland, Ireland 
and America; the ſecretary or deputy of the Poſtmaſter 
General; farmer of the bye and croſs road letters; fur- 
veyors of the Poſt- Office; and letters and packets ſent 
from any of the ſaid officers, ſigned by them on the out- 
fide, and the whole ſuperkcription of their writiag; and 
letters and packets from the Treafury, Admiralty Office, 
Office of the Secretaries of State, Plantation Office, Ce- 


TO | 
neral Poſt-Office at Londen, Chief Offices at Edinburg, 
Dublin and America, endoried for the King's ſervice, and 
ſealed with the Seal of Office, or of the Principal Officer 

in the department. | 
| $2. 2. Commiſſioners of the Treafury and Admiral- 
ty, the Secretarics of State, Commiſſioners of Trade and 
Plantations, Secretary at War, Poſtmaſter General and 
his Ceputies, empowered to authorize certain perſons in 
their reſpective offices, of whom liſts to be tranſmitted 
to the General Poſt-Office, Londsn, to endorſe the letters 
and packets upon the King's ſervice, and ſeal the ſame 
with the Seal of office, c. None is to be ſo endorſed and 
fealed, hut by direQtion of thcir ſuperior officer, or which 
| concerns the buſineſs of the office, on forfeiture of gl. 
for the firſt offence, to be recovercd and applied as by act 
of 9 Anne is directed; and tor the ſecond offence, the ot- 
fender to be diſmiſſed. 
| Sei. 3. Perſons appointed to make ſuch endorſements, 
not to exceed two in any oftice, Admiralty and War 
| Office excepred; and in the Admiralty not to exceed 
eight in time of peace, and twelve in time of war. 
| $2. 4. Where any privileged perſon, diſabled from 
writing the whole ſuperſcription, ſhalt authorize ſome 
Perſon to ſign his name upon and write the ſuperſcripti- 
* rene og under his = and ſeal to the 
oftmaſter General, letters and | fo ſigned and 
| ſubſcribed, fhall go free. "ON 0 

Sect. 5. Printed votes and proceedings in parliament, 
and news-papers ſent without covers, or in covers open 
at the fide, and ſigned on the outſide by a member, or 
directed to a member, according to notice given by him 
to the Poſtmaſter General or his deputy at Edinburgh or 
Dublin, are to go free. 

Se1. 6. Clerks in the offices of the Secretaries of State 
and Poſt Office, being duly licenſed, may continue to 
frank the votes, and proceedings in parliament, and 
news- papers, as heretofore; ſending the ſame with co- 
vers, or in covers open at the f ER. 

Sec. 7. Poſtmaſter General, and officers under him, 
may ſearch any packet ſent without a cover, or in a cover 
open at the ſides; and if they ſhall find any other paper 
or thing encloſed therein, or there ſhall be any writings 
other than the ſuperſcription upon the printed paper, or 
n of ſuch packet is to be charged with 
the po 

ect. J. And if any perſon ſhalf, after the 1ſt of June 
1764, counterfeit the writing of any perſon in the ſu- 
| perſcription of ary letter or packet, to avoid the poſtage, 
| he ſhall be adjudged guilty of felony, and to be tranſport- 
ed for ſeven years. | 
POST-PONED, { P://-pane) Set or put after another. 
22 & 23 Car. 2. Subſidy acl. 

POSTS. See HIGHWAYS, ENCLOSURES. 

POST-TERM, { Poſt-terminum, ) Is a return of a writ, 
not only after the day aſſigned for the return thereof, but 
after the ferm alſo, for which the Cuſt»s Brevium takes 
the fee of twenty-pence :—Sometimes alſo it is taken for. 
the fee itſelf. Cowel, edit. 1727. | 

POSTULATIO, A poſtulation made upon the unani- 
mous voting any perfon to adignity or office, of which he 
is not capable by the ordinary canons or ſtatutes, without 
ſpecial diſpenſation. So a chapter poffulated a biſhop ac- 
tually poſſeſſed of another fee. And the religious pfl 
lated a prelate to be taken from another convent, from 
which he could not paſs by the ordinary rules of the ſo- 
ciety. By the old cuſtoms an election enuld be made by 
a majority of votes; but a f9ſfulation mutt have been ne- 
mine contradicente. Cowel, edit. 1727. 

POT. A head-peice for war, mentioned in ſtat. 13 
Car. 2. cap. 6. 
 POT-ASHES, In what ſhips to be imported, 12 Car. 
2. e. 18. feft. 8. Not to be imported from the Netherlands 
or Germany, 13 C 14 Car. 2. c. 11. ſ.23. See PLAN- 
TATIONS. | | 

POUND, /Parcus,) Signifies a place of ſtrength to 
keep cattle in that are diſtrained, and put there for any 
treſpaſs done, until they are replevied or redeemed ; and 
this is called a pound overt, or open found, and becauſe it 
is built upon the lord's waſte, the lord's pound. See 

Alte! /., 


— 


— 


W 


P O U 
Kitchin, for. 144. It is divided into and cloſe. An 
open or overt pound, is not only 2 but a 
backſide, court- yard, paſture-ground, or whatever place 
elſe, whether * owner of the beaſts impounded may 
come to give them meat and drink, without offence, for 
their being there, or his coming thither. A cloſe pound 
is the contrary, whither the owner cannot come for the 
es aforeſaid, without offence; as ſome houſe, caſtle, 
„or ſuch like place. Czrwel, edit. 1727. See 
DISTRESS. 
POUNDAGE, Is a ſubſidy to the value of twelve- 
pence in the pound, granted to the King, of all manner 

merchandize of every merchant, as well denizen as ali- 
en, either exported or imported; and of ſuch ſubſidies 
ſee the ſtatutes 1 & 2 Eli. 6. cap. 13. and 1 Fac. c. 33. 
T2 Car. 2. cap. 4 and 14 Car. 2. cap. 24. 

POUNDAGIUM, The liberty of pounding catile. 
Cowel, edit. 1727. 

POUND-BREACH, If a diſtreſs be taken and im- 
though without juſt cauſe, the owner cannot 

the pound, and take away the diſtreſs; if he doih, the 
party diſtraining may have his action, and retake the diſ- 
treſs where-ever he finds it: And for pound-breaches, c. 
action of the caſe lies, whereon treble may be re- 
covered. 1 Inf. 26t. 2 V. CM c. 5. Alſo pound- 
breaches may be inquired of in the ſheriff's turn; as 
they are common grievances, in contempt of the autho- 
rity of the law. 2 Hawk. P. C. 67. | 

POUND IN MONEY, (from the Saxon pund, i. e. 
pony Conſiſted formerly of 240 pence, as it doth now, 

a penny then was equal in weight to almoſt five- 
pence now, == alter wards to D 240 2 
thoſe i a found, but 720 ig 
— 22 and this appears by the ſilver — 
in the reign of King Etbelred. Lambard 219. 

POUR FAIR PROCLAMER NULL IN- 
CT FIMES OU ORDURES EN FOSSES, O 
VERS, PRES CITYES, &c. Is a writ directed to the 
mayor, ſheriff or bailiff, of acity or town, commanding 
them to proclaim that none caſt filth into the ditches or 


xt. This is founded 
F. NM. B. fol. 176. 
POU 


the ſtatute 12 R. 2. 13. 


ARTY, ( 4 propartis, propartia,) Is 
contrary to fro indiviſo: For to make prurparty is to di- 
vide and ſever the lands that fall to parceners, which be- 


fore partition they hold jointly and pro indiviſo. Old Nat. 


Brev. fol. 11. 

POURPRESTURE, C Pourpreftura, from the French 
pourpris, conſeptum, an enclolure) Is thus defined by Glan- 
wile, lib. 9. 11. Pourpreſtura eff proprie quando 
aliguid 
Minicis 


ought not, 
chiſe ; and 


have lands near the crown lands, take or encloſe part of 
it, and lay it to their own. 

P againſt the lord is when the tenant ne- 
** perform what he is bound to do for the chief 

„ Or in any wiſe deprives him of his right. Cowel, 
edit. 1727. 

Pourpreſture againſt a neighbour is of the ſame nature: 


"Tis mentioned in the Adonaſt. 1 tom. pag. 843. and in 
Thorn, pag. 2623. Et de purpreſtura quam Bercarius 


alba purprebendit ſuper pradictum Heliam. 


near adjoining, and if any is caſt already, to remove | 


T0 W 


POUR SEISIR TERRES LA FEME Qin vp 
EN DOWER, &c. Was a writ whereby the King c ed 
upon the land which the wife of his tenant that held inc. 
fite deceaſed, had for her dowry, it the married without lis 
leave; and was grounded upon the ſtatute of the Ring's 
prerogative, cup. 3. See F. N B. /4l. 173. 

PURSUIVANT, (from the French pourſuivre, . « 
perſequi,) Signifies the King's meſſenger attending upon 
him in his wars, or at the council table, exchequer, in his 
court, or his chamber, to be ſent upon any occaſion or 
meſſage ; as for the apprehending a perſon acc uſeil or ſuſ- 
pected of any offence : Thoſe employed in martial cauſes 
are called purſuivants at arms, 24 H. 8. 13. See He. 
RALD. Stec ſpeaking of Richard the Third's death, pug. 
784. hath theſe words, Fir body was naked to the fun, 
not ſo much as one clout abzut bim, and was truſſed bebind 
a purſfurvant at arms like a bog, or a calf, c. The ret 
are uſed upon other meſſages in time of peace, and eſpe- 
cially in matters touching juriſdiction. Nubclu Uptcs, 
in his book De militari Officio, viz. lib. 1. cap. fi. 
mentions the ancient form of making thefe purjucant;, 
and tells us, that they were called milites linguares, be- 
cauſe their chief honour was in cuſtsdia lingua, and he 
divides them into curſcres equitantes and proſccutures. 
Cowel, edit. 1727. 

POURVEY ANCE, Is the providing corn, ſuel, victu- 
al and other neceſſaries for the King's houſe. By 12 Car. 
2. cap. 24. it is provided, That no perſon or perſons, 
by any warrant, commiſſion or authority, under the 
Great ſeal, or otherwiſe, by colour of buying or making 
proviſion or purveyance for his Majeſty or any Queen of 
England for the time being, or that ſhall be, or tor his, 
their or any of their houſhold, ſhall take any timber, 
fuel, cattle, corn, grain, malt, hay, ſtraw, viQual, 
cart, carriage or other thing whatſoever of any the ſub- 
jects of his Majeſty, his heirs or ſucceſſors, without the 
tull and free conſent of the owner or owners thereof, 
had or obtained without menace or enforcement, Ec. 
See the Antiquity of Pre-emption and Purveyance, &c. and 
3 Inſt. fel. 82. | 

POURVEYOR, (Previ/or, derived from the French 
pour vior, i. e. previdere) Signifies an officer of the King 
or Queen, or other great perſonage, that provideth corn 
and other victual for their houſe. See Mag. Charta, c. 
22. and 3 Edw. 1. cap. 7. & 31. & anno 28 eju/dem. 
Articuli ſuper chartas 2. and other ſtatutes. The name 
of purveyor was fo odious in times paſt, that by /tatute 
36 Edw. 3. 2. the heinous name of purveyor was chan- 
ged into buyer ; but the office is reſtrained by tut. 12 Car. 


2. c. 24. 


POWDER, To what duties liable, 3 Geo. 1. cap. 4. 


feet. 14. 


Penalty on perſons mixing it with ſtarch or alabaſter, 
Sc. or expoſing tuch mixture to ſale, 10 Ann. cop. 26. 
31. 12 Arn. ff. 2. c. 9. ,. 2. 4 Geo. 2. c 14. / 5. 
And on powder-makers, &c. having alabaiter, Tc. in 
their cuſtody, 4 Geo. 2. c. 14. /. 8 
Makers how to enter their places of abode and work- 
houſes, 4 Ges. 2. c. 14. / 6. 


The power of officers to ſearch ſuch workhoules, 4 


Geo. 2. c. 14. . 7. 


Penalties on thoſe that obſtruct them, 4 Cee. 2. c. 14. 
9, 10. | 
POWER, Is an authority which one man gives to an- 
other to act for him; and it is ſometimes a reſervation 
which a perſon makes in a conveyance for himſelf to do 
ſome acts, as to make leaſes, or the like. 2 Lil. Abr. 


1. Upon what eſtate, and by what words ſball a power 
be raiſed. 


2. How a power ſhall be expounded. 


t. Upon what oftate, and by bat words ſball a power 


raiſed. 


In c to an uſe, a man may direct or model 
the uſe, as he pleaſes, and the ſtat. 27 H. 8 . 10. cxe- 


cues 
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cvtes the poſſeMion to the vie : And therefore he may an- j to make leaſes in poſſeſſion only, and not in reverſion 
ne x pov cis to eftates, which cannot be annexed to them] 2 Rab. 261 6. $2 Cre. 318. Tel. 222. Ray. — 


Wy -1nce at the Common law. Ce. L. 237. 4. M. 9 W. 3. m B. inter Winter and \ 
45. og And therefore to the limitation of an ute for Ld. Raym. 267. 2 Cal. 537.) t Lev. 168. 6 Co, 
life he may annex a power to make leaſes for 21, 99 4. Mo. 199. 1 Lee. 35. 3 Leo. 131. Not a leaſe to 
| vr more years, or for one, two or more lives, or to | commenge in futuro. Ray. 248. 1 Lev. 35. Tel. 222. 
make a jointure to a wiic. . 381. 2 Lev. 58. Or 2 Cre. 318. Ao. 484 80, if the power be to make 
io grant annuit ies, raiſe portions, c. Mo. 381. Or to leaſes for two or three lives, he cannot make a leaſe to 
make a jointure, and alſo a leaſ< to commence after his | one not in eſſe; as, to the ſon of B. not born, Sc. Per 
death for portions, Fe. Hard. 413. So he may an- Wind. Ray. 163. So, if the power be to make leaſes 
nex a power of revocation of all ules limited, and to | in poſſeſſion, he cannot make a leaſe of land in rever- 
make a limitation of new uſes, and» this will not be ſion, though it be to commence in præſenli. 1 Sid. ror. 
repugnant. Co. L. 237. 4. Med. 610. Ia. Ch. 18. : | 

Go a power may be anne ved to an eſtate by another] So, if part of a leaſe be in reverſion, the whole leaſe 
deed, executed at the ſame time, though it be not in the | ſhall be void. 3 Sal. 276. So, if the power be to 
tame conveyance by which the eſtate is conveyed. 1 make leaſes in poſſeſſion, or in reverſion, he cannot 

Vent. 279. So a man may give a power or authority by make a leafe in poſſeſſion, and another Jeaſe of the ſame 
will, which is a naked authority, not annexed to an land in reverſion ; but his power to leaſe in reverſion ex- 
eſtate : As, if he deviſcs to A. for life, and afterwards| tends only to make leaſes of the land, which was not 
that it ſhall be at his diſpolal to any of his children then | then in poſſeſſion. Fer Holt, M. 9 V. z. inter Winter 
bring; he hath but an eſtate for life, with a naked power ard Loveday. (1 Ld. Ray. 269. 2 Sal. 537) So a 
to diſpoſe, in the manner directed by the will. 1 Sal.] power to make leaſesin reverſion does not warrant a leaſe 

3 Sal. 276. So he may give a power to a ſtranger, | to commence at the end of an eſtate then in eſſe. Per 
which is a naked collateral power, and annexed to an Halt, I. 9 V. 3. (1 Ld. Ray. 269. 2 Sal. 537) So 
eſtate. Per Hale. Hard. 415. Or a power in groſs, a power to make a leaſe of three lives or three years in 
which takes effect aſter his eſtate is determined. Hard. | poſſeſſion, or for two lives or thirty years in reverſion, 

4185. warrants only a concurrent leaſe for two lives; for a 

[fa power be to 4. or his aſſigns, to make leaſes, £c. the | leaſe for lives cannot commence at a future day. Per 
er runs with the eſtate to the aſſignees in deed, or in j Het, M. 9 V. 3. inter Winter and Loveday. (r Ld. 
. 1 Vent 340. 2 Fon. 110. So in allcaſes a power | Ray. 269. 2 Sal. 537.) 
coupled with an intereſt may be aſſigned: As a power | But if a power be annexed to the eſtate of him in re- 
to a leſſor, and his aſſigns, to cut down trees. 2 Mad. verſion, to make leaſes generally, he may make a leale 
317 But a man cannot annex a power of revocation| in præſenti of the reverſion. 1 Lev. 168. Though the 
to a feoffment, or grant; for that will be void. Co. I..] power be to make leaſes in poſſeſſion. Ca. Ch. 18. 
237. a. Mo. 610. So if a man ſeized in fee, covenant Acc. per Keeling, but 2 J. cont. 1 Lev. 168. and it 
to ſtand ſcized to the uſe of himſelf for life, with power | was admitted cont. 1 Sid. 260, 261. So, if a fine be 
to make leales, remainder to another in fee, the power to the conuſee for 15 years, afterwards to B. for life, 
is not well raiſed. Ca. Ch. 161. It the conſideration &c. with power to leaſe for three lives, or 21 years in 
of the covenant does not extend to the power to make | poſſc flion ; he may make 4 leaſe during the 15 years of 
leaſes. Mo. 145. 1 Co. 175. Ray. 248. So upon land in leaſe at the time of the fine, when ſuch leaſe ex- 
fuch covenant he cannot reſerve a power to make leaſes, | pires. Per Coke, 2 Roel. 260. J. 50. 2 Cre. 347. 2 
jointures, or for preferment of younger children, &c. | Rel. 216. R.. 12. So if huſband and wife leaſe 
II.. 381, 323. | | purſuant to the ſtat. 32 H. 8. And then, by act of 

Won ds which ſhew the intent of the party, are ſufficient | parliament, the eſtate is ſettled to the huſband for liſe, 
to create a power; as, if a power be to demiſe or leaſe, | with power to leaſe for three lives or 21 years; he may 
| tho” the intent is, that he declare the uſes of the firſt ſet- | make leaſes of the reverſion during the e leaſe by the 

tlement for lite or years : For the leaſe does not take | huſband and wife. 2 Rol. 261. I. 15. 1 Lev. 36. Per 
effect by demiſe, but by declaration of the uſes. Ado. 611. 2 J. Monſon cont. Dyer 357. a. So, if a power be to 
So, if a man expreſſes the power only by implication, it | make leaſes in reverſion tor three lives, Ic. he may leaſe 
is well - As, provided, that he ſhall not have power to] for three lives, when there is another liſe in eſſe, tho? the 
alien, Ic. otherwiſe than to make a jointure, and leaſes | power does not ſay to make leaſes of the reverſion ; for 
for 21 years; it is a good power to make a jointure and there is no prejudice. 2 Rol. 261. I. 30. So he may 
leaſes. 1 Leo. 148. So, if a devrſe be to A. for life, | make a leaſe for years determinable upon three lives, to 
to ſet, let and make eſtates out of it as I might, and af-| commence after the end of the former leaſe in efſe. 8 
terwards to his daughter in tail; A. has a power to make] Co. 70. Sce 16 Vin. Abr. tit. Power. 
leaſes, it being the cuſtum of the country where the POWER OF THE COUNTY, {(Pe:fje comitatus) In 
land lies, to let for lives or years. 2 Rel. 261. J. 35. the opinion of Lambard, in his Eirenarcha, lib. 3. cup. 1. 

But a power, being executory, may be reſtrained or | fol. 30g. containeth the aid and attendance of all knights, 
enlarged by a ſubſequent deed : As, if a power be gene- | gentlemen, yeomen, labourers, ſervants, apprentices and 
ral, to revoke ; by a covenant afterwards, that he will all others, above the age of fifteen years, within the 
not reveke without the conſent of B. the power is re- | county, becauſe all of that age are bound to have har- 
ſtrained. Fon. 411. So, if the conſideration upon | neſs by the ſtatute of Wincheſter : But women, eccle- 
which the power was founded, does not extend to the | ſiaſtical perſons, and ſuch as are decrepit, or labour under 
perſon to whom the leaſe is made, the leaſe ſhall be] any infirmity, ſhall not be compelled to attend. And 
void: As, if a man covenant, in conſideration of natu-| the ſtature of 2 Hen. 5. cap. 8. ſays, That perſons 
ral affection, to ſtand ſeized to the uſe of himſelf for | able ta travel, ſhall be aſſiſtunt in this ſervice, which is 
life, Sc. with power to make leaſes, Cc. a leaſe to a] uſed where a poſſeſſion is kept upon a torcible entry, or 
ſtranger is void: For he is not within the conſideration. | any force, or reſcue uſed, contrary to the command of 
2 Rol. 260. J. 30. So, it a power, at its creation, be | the King's writ, or in oppoſition to the execution of 
to make leaſes to a perſon, to whom the conſideration] juſtice. Cowel, edit. 1727. | 
does not extend, it will be void, though the leaſe be exe-f The ſheriff, if need be, may raiſe the power of the 
cuted to a perſon within the conſidet ation. 2 Rel. 260, | county to aſſiſt him in execution of a precept of re- 


435. ſtitution, and therefore, if he make a return thereto, 
| | that he could nut make reſtitution by reaſon of reſiſtance, 
2 How @ power ſhall be expcunded he ſhall be amerced 1 Hawk. P. C. 152 See AR- 


; _ I RFST, and 1 Hawk. P. C. 160—161. 

A power ſhall be expounded ſtrictly; and therefore if |] POYSON. Sce POISON. 

a man has a power to make leaſes generally, this extends | 

Vorll. No. 115. | | 6 F POYNINGS. 
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POYNINGS LAW, Is an act of parliament made in 
Ireland by Hen. 7. and ſo called, becauſe Sir Edward Poy- 
nings was lieutenant there when it was made, whereby 
all the ſtatutes in England were made of force in Ireland, 
which before that time were not, neither are now 
m force there which were made in Exgland fince that 
time. See Cole's 12 Rep. fol. 190. Hill. 10 Fac. 

PRACTICE. The law loves plain and fair praftice, 
and will not countenance fraud in proceedings, nor ſuffer 
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ſanding ſtill adventured to continue the frevijieny; inlo- 
much that King Richard the ſecond like wiſe made ſe 
veral ſtatutes againſt them, but moſt ex preſsly that of 
16 Rich. 2. 5. which appoints their puniſhment to be th 

T bat they ſbould be out of the King's proteiitn, attached by 
| their bodies, and loſe their lands, tene menti, woods and chat. 
telt. After him King Henry the Fourth, in like mar- 
ner aggrieved at other abuſes, not fully met with in e 


advantageto be taken thereby. 2 Lil. Abr. 342. 

PR/AECEPTORIES (Preceptorie, mentioned in ſtat. 32 
Hen. g. cap. 24 ) Were a kind of benefices, and fo term- 
ed, becauſe they were poſſeſſed by the more eminent 
Templers, whom the chief maſter by his authority created 
and called Preceptores templi. Stephens de Jurif. lib. 4. 
cap. 10. num. 27. Others fay, they were here in 


En as cells only, fubordinate to their principal man- 
fion, the Temple in London. Of theſe preceptories, we 
find 16 as anciently belonging tothe Templers 
in viz. Creſſing-Temple, Balſbal, Shengay, Ner- 


land, Tvely, Witham, Temple-bruere, Willingtan, Rothely, 
Ovenington, Temple-cambe, Trebigh, Ribflane, Mount St. 
John, Temple-newſum and Temple-burf. Men. Angl. 2 
part. — but there were more. Cotuel, edit. 1727. 
_ PRE IN CAPITE, (mentioned in Magne 
Charta, cap. 24) Was a writ iſſuing out of the court of 
» for a tenant holding of the King in chief, as of 
his crown, and not of the King, as of any honour, caſtle 
or manor. ft of Writ, fol. 4. 6. 

| OD REDDAT, E a writ of great di- 
verſity both in its form and uſe, for which ſee INGRES- 
SU and ENTRY. This form is extended as well to a 
writ of ri 
Nat. Jrev. 


man from ſome high 


place or rock. Malmſ. lib. 5. pag. 155. 
PREDICT", Predifius (Lat.) in Exglifb aforeſaid, is a 
word uſed in pleadings, applied to places, towns, lands, 
names, parties, &c. beforementioned. Law. Lat. Did. 


. are a de- 
frription of the manor before named: And a town re- 
peated by the name of pariſh predi&?, ſhall be held all 


one; for the word aforeſaid couples them. Hob. 6. A 
difference as to predic? term granted, &fc. See roRep. 65. 

PREFECTUS VILLAE, Is the ſame as præpaſitus 
AS T9 mayor of a town. In Leg. Ewu. Confeſſor, 


1 3 Gar 
laying impofitions on proceedings at law) Is that fine 
which 1 writ of covenant. 
POST- 1 
PRAMUNIRE, I= taken either for a writ ſo called, 
or for the offence whereupon the writ is granted; the one 
may be underſtood by the other. Heretofore the church 
of Rome, under pretence of her ſupremacy, and the dig- 
nity of St. Peter's chair, took upon her to beſtow moſt 
of the biſhopricks, abbacies and other eccleſiaſtical livings 
of any worth here in England, by mandates, before they 
were void; pretending therein great care to ſee the church 
provided of a ſuccefſor before it needed. Whence it 
aroſe, that theſe mandates or bulls were called gratie ex- 
pectativæ or proviſiones, whereof ſee a learned diſcourſe 
in Duarenus de beneficiis, lib. 3. cap. 1. Theſe proviſions 
were ſo common with us, that at laſt King Edward the 
Third, not digeſting ſo intolerable an encroachment, made 
a ſtatute in the twenty-fifth year of his reign, flat. 5. 
cap. 22. and another ffat. 6. cap. 1. and a third anno 27. 
2gainf thoſe that drew the King's people out of the realm, 
to anſwer things belonging to the King's court; and 
another anne 28. flat. 2. cap. 1, 2, 3 & 4. whereby he 
greatly reſtrained this liberty of the pope ; who notwith- 


| former ſtatutes, in the ſecond year of his reign, c. 7 f. 
adds certain new caſes, and lays upon the offenders in 
them the fame puniſhment ; fee alfog Hen. 4. c. 8. and 
3 Hen. 5. cap. 4. and Smith de Republ. Ang lib. 3. cap. g. 
Some latter ſtatutes inflict this puniſhment upon other of. 
fenders, as namely that of 1 Eliz. cap. 1. upon him that 
denies the King's ſupremacy the ſecond time; and 13 Eli 
cap. 2. upon him that affirms the authority of the pope, 
or refufeth to take the oath of ſupremacy: And 13 Kli. 
cap. 1. upon ſuch as are ſeditious talkers of the inherit- 
ance of the crown, or affirm the Queen to be an here- 
tick. And the ſtat. 13 Car. 2. cap. 1. upon ſuch as aifirm 
the pariiament begun at Weſtminſter 3 Nev. 1640. is nat 
yet diflolved, or that there is any obhigation by any bath, 
covenant or engagement whatſoever, to endeavour x 
c of rament either in church or ſtate; or tha: 
both or either houſe of parliament have, or hath a le- 
giffative power without the King. And the word is ap- 
plied moſt commonly to the puniſhment firtt ordained 
by the ſtatutes beforementioned, for ſuch as trantgre iled 
them: For where it is ſaid, that any man for an offencę 
committed, fhall incur a præmunire, it is meant that he 
ſhall incur the ſame puniſhment as is inflicted on thote that 
tranſgreſs the ſtatute 16 Ric. 2. cap. 5 commonly called 
the ſtatute of premunire; which kind of reference or ap- 
plication is not unuſual in our ſtatutes. As to the ety- 
dlogy of the word, it procceds from the verb premonere, 
being y turned into præmunire, to forewarn or 
bid the offender take heed. Of which a reaſon may be 
gathered from the words of the ſtatute, 27 Edw. 3. c. 1. 
| ond 5 the writ, in Old Nat. Brev. fol. 143. 
emunire facias pr efatum prepoſitum, & FJ. R. procura- 
torem, c. quod 2 coram nobis, — words 


t. What offences come under the notion of a przmunire, 
2. Of the puniſhment in a ptæmunire. 
1. What offences come under the action of 4 præmunire 
The offences coming under the notion of a fremunire, 
or for which the party incurs a præmunire, are reduced by 
Serjeant Hawkins to the following particulars. 1 Hawk. 
P. C. 48, Sc. So called from the word in the writ, 
which is uſed for premonere. Co. Lit. 129. 3 [nft. 120. 
1. The offences of making ufe of papal bulls is made a 
fremunire, by many ancient as well as later ſtatutes, to 
which purpoſe it is enacted by 25 Ed. 3. called the ſtatute 
of proviſors, That whoever fhall by a papal proviſiondiſ- 


See | turb any patron to preſeut to a benefice, c. ſhall be fined 


and impriſoned till he make full renunciation. And it 
is farther enacted by. 25 Ed. 3. flat. 5. cap. 22. That if 
one purchaſe a proviſion of any abby or priory, he 
ſhall be out of the King's protection; and by 38 Ed. 3. and 
12 Nic. 2. cap. 15. and 13 Ric. 2. flat. 2. cap. 2. That 
whoever ſhall accept a benefice contrary to 25 Ed. 3. ſhall 
be banifhed ; and by 13 Ric. 2. flat. 2. cup. 3. That who- 
ever ſhall bring a 2 ot excommunication againſt 
any perſon for executing the ſaid ſtatute of 25 Ed 3. ſhall 
ſuffer pain of life and member; and by 16 Rich 2. c. 5. 
That whoever ſhall purchaſe or purſue, or cauſe wo be 
purchaſed or purſued, in the court of Rome or elſewhere, 
any tranſſations, proceſſes, ſentences of excommunication, 
bulls, inftruments, or other things contrary to the tenor 
of that ſtatute, which touch the King, againſt him, his 
crown, his regality or his realm, or bring them within this 
realm, or receive, Ec. ſhall be out of the King's protec- 
tion; and their lands and tenements, goods and chattel; 
forfeited to the King, and they fhall be attached by tiic:r 
bodies ; and by 2 Hen. 4. c. 3. That whoever ſhall pur- 
chaſe from Rome a proviſion of exemption from 8 
obe dien: 
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dience ; and by 2 Hen. 4. cap. 4. That whoever fhall 
2 in execution Volle purchaſed by thoſe of the order of 
Ciſteaux, to be diſcharged of tithes, ſhall incur the like 
penalty ; they are further reſtrained by 6 Hen. 4. cap. 1. 
1 Hen. 4 cop. 8. 9 Hen. 4. cap. 8. and 3 Hen. 5. cap. 4. 
by which the ſtatutes abovementioned are enforced and 
<xplained; and it is further enacted by 23 Hen 8. cap. 2. 
bel. 22, That wheever ſhall ſue for or execute any li- 
cence, diſpenſation or faculty from the ſee of Rome ; and 
by 28 Hen. 8. cap. 16. (by which all bulls, briefs, &c. 
heretofore obtained from Rome are made void) That who- 
ever (hall uſe, allege, or plead the fame in any court, un- 


jeſs they were confirmed by that ſtatute, or afterwards | 


by the King, ſhall incur the like penalty. Vide Reg. 54- 
Inſt. 127. | 
l By the 13 Eliz. cap. 2. Thoſe who any bulls, 
ec. from Rome, are guilty of high treaſon ; but thoſe an- 
cient ſtatutes continue ſlill in force, and it is in the elec- 
tion of the crown to proceed either upon them, or 13 EL. 
alſo by the faid ſtatute of 13 E. the aiders, comforters, 
and maintainers of ſich offenders, after the offence, to 


the intent to uphold the ſaid uſurped power, incur a pre- | 


munire. Davis 84. 


Secondly, The derogating from the King's Common | 


Jaw courts, is ſaid to have been an high affence at Com- 
mon law, and is made a premunire by many ancient ſta- 
tutes 3 for by 27 Ed. 3. cap. 1. of proviſors, If any ſub- 


nifance pertains to the King's court, or of things where- 
any other court, to defeat or impeach the judgments given 


proper on, at a day containing 
pew od if he appear not, he and his proctors, 
Se. ſhall be put out of the King's protection, his lands 
and chattels forfeited, his body impriſoned, and ranſom- 


ed at the King's will, &c. | 
And by 16 Rich. 2. cap. 5. both thoſe who ſhall pur- 


ſue, or cauſe to be purſued in the court of Rome, or elſe- | 


where, any proceſſes, or inſtruments or other things what- 
foever which touch the King, againſt him, his crown and 
regality or his realm, and alſo thoſe who ſhall bring, re- 


ceive, or execute them, and their abettors, c. ſhall be | 


out of the King's protection. 
uy conſtruction of theſe ſtatutes it hath been holden, 
that certain commiſſioners of ſewers, for ſummoning one 


- ys «ao at law, and impri- | 
foning him till he would it, were guilty of a pre- | King; and that his 


King's pleaſure; but if the defendant be condemned 


munire. 2 Bulft. 299. 3 Inſt. 125. Cra. Fac. 336. 

Alſo ſuits in the | or eccleſiaſtical courts 
within the realm, for matters which upon the face of the 
libel itſelf appear to belong only to the cogniſance of the 
temporal courts, are ſaid to be within 16 Rich. 2. by force 
of the words, or ©* elſewhere.” 1 Hawk. F. C. 51. 

ind Cd here HOY RO. that even ſuits in a 

court of equity, to againſt a judgment at law, 
are within e. danger of theſe ſtatutes, eſpecially if they 
tend to controvert the very point determined at law, or 
to relieve in a matter relievable at law. 4 Bac. Abr. 
149. 
"Thirdly, to Rome are made præmunires 
24 Hen. 8. cap. 12. and 25 Hen. 8. cap. 19. by which ic 
is enacted, That ſuch as were made to 
Rome, ſhall be made henceforth to Chancery. 

Fourthly, The exerciſing the juriſdiction of a ſuffra- 
gan, without the appointment of the biſhop of the dioceſe, 
is made a premunire by 26 Hen. 8. cap. 14. which ſets 
forth at large how ſuffragans are to be naminated, &c. 
 Fifthly, By 25 Hen. 8. cap 20. if a dean and 
refuſe to elect one named in the King's letter for a bi- 
hoprick, and to certify ſuch election to the King within 
twenty days after the licence ſhall come to his hands, or 
if any archbiſhop or biſhop after ſuch election (or no- 
mination by the King in default thereof, c.) refuſe to 
confirm and conſecrate within twenty days the perſon ſig- 
nified to them by the King's letters patent, they incur a 
premunire. 
 Sixthly, Maintaining the pope's power is made a pree- 
munire by 5 Eliz. cap. 1. 


je& draw any out of the realm in plea, whereof the cag- 
of judgments be given in the King's courts, or ſue in | | 


in the King's courts, he ſhall be warned to appear, c. in | 
- ini the ſpace of two 


main in priſon, there ſhall be an award of a cap 


by | with the King's enemy; and that he who ſhould 


„ 
Seventhly, By 13 Eliz. cap. 7. * If any one ſhall bring 


into the realm, Cc. des, croſſea, pi bead, 
or ſuch like ſuperſti 2 — — 
ed by the biſhop of Rome, Ac. and ſhall deliver or offer 
the ſame to any ſubject to be uſed in any wiſe; or if any 
— 13 ſuch intent, and not diſ- 
cover the offender, c. or if a juſtice of e, having 
any offence in that act NR 2 within 
ſixteen days declare it to a privy counſellor, he incur: a 


Deb, Eliz. 
Eighthly, By 27 Eliz. c. 2. « relief to e 
 fuit, ſemi ieſt, or college of prieſts or j Nig be. 


yond the ſeas, or to one not returning out of ſuch college 
into Exg/and, ſhall incur a premnuire.” 

Ninthly, Perſons refuſing to take the oaths incur a 
premunire by ſeveral ſtatutes, as 1 and 5 Eliz. 3 and 7 
Fac. 1. 1 V. M ee. | 

Tenthly, By the 6 Ann. cap. 7. it is enacted, That if 
any perſon ſhall maliciouſl 


Moſt of the ftatutes of premunire refer the puniſh 


ment to 16 Rich. 2. c. 5. which enaQts, © That thoſe 


who offend againſt the 
of the King's protection, 


body ſhall remain in priſon 


on his default of not appearing, whether at 
the King or party, the ſame judgment ſhall be given 
to the being out of the King's ion and the 
ture; but inſtead of the clauſe, that the body 


the 


Co. Lit. 129. b. 5 Inſt. 126, 218. 2 Hawk. P. 
As the above-mentioned ſtatute 16 Ric. 
preſsly faith, that ſuch offenders ſhall be put 
King's protection; and alſo the ſtatute of 25 
5. cap. 22. had farther added, that any one 
with a purchaſer of the proviſions therein prohi 


ied, as 


againſt ſuch an one in body, lands or goods, 


the laws; but the later opinions ſeem to have diſapprove 
ed of this ſeverity; and it is now expreſsly enaQted by 5 
Eliz. cap. 1. ſect. 21, 22. That it ſhall not be law- 
ful to bill any perſon attainted in a fremunire, ſaving 
ſuch pains of death or other hurt or puniſhment, as 
heretofore might with danger of law be done upon any 
perſon that ſhall ſend or bring into the realm, or within 
the ſame ſhall execute any proceſs, &fc. from the ſee of 
Rome. Co. Lit. 130. 12, 68. 3 Inſt. 128. Bro Car. 
197. Jenk. 199. mos 

It is clearly agreed, that a perſon attainted in a fr. 
munire can bring no action whatſoever ; neither is it ſafe 
for any one, knowing him to be guilty, to give him any 
aid, comfort or relief Co. Lit. 130. 4 


3 
n hath been reſolved, that a ſtatute, by appointing 
that an offender ſhall incur the penalty and danger men- 
- tiened in the 16 Ric. 2. c. 5. does not confine the pro- 
ſecution for the offence to the particular proceſs thereby 
- given. 1 Vent. 173. 
It is holden, that the ſtatute of premunire, which gives 
a general forfeiture of all the lands and tenements of the 
nder, extends not to lands in tail. Co. Lit. 130. 
It has been adjudged, that a pardon of all miſpriſions, 
treſpaſſes, offences and contempts, will pardon a præ- 
munire. Cro. Jac. 336. 2 Bulſt. 299. 
. Thedefendant in a premunire muſt regularly appear in 
„whether he be a peer or commoner, unleſs he is 
diſpenſed witl: by fome writ or grant for that purpoſe ; 
but in the caſe of Sir Anthony Milumay, he was allowed 
to 2 to a premunire by attorney; but it has 
| ws — SS wa by vr to 1 effect in 
the pardon. * 125. 1 Roel. Rep. 190. 2 Bulſt 
290. 2 B. C. 273. 


Upon an indifiment of a præmunire; a peer of the 
realm ſhall not be tried by his peers. 12 Co. 92. Lord 
Vaux z caſe. 

Upon an information on the ſtatute 6 Geb. f. c. 18. 
for ſetting up a bubble called the North Sea, it was de- 
termined, that the court was not obliged by that act to 
give the whole j „ as in the caſe of a premunire, 
againſt the defendant, but only ſuch 
their diſcretions they ſhould think fit; and accordingly a 
fine of 5/. was ſet on the party convicted, and judg- 
ment that he ſhould remain in priſon during the King's 
pleaſure. 2 Lord Raym. 1361. The King v. Cawoed. 

PRAPOSITUS VILLAE, Is uſed ſometimes for the 
conſtable of a town, or petit-conſtable. Cromp. Juriſd. f. 
20g. Howbeit the ſame author, fel. 194. ſeems to ap- 
ply it otherwiſe; for there guatuar bomines præ poſiti are 
thoſe four men, that for every town mult ap before 
the juſtices of the foreſt in their circuit. It is ſome- 
times uſed for a head or chief officer of the King, in a 
town, manor or village, or a rezve. See REEVE. Ani- 
malia & res inventæ coram ipſo (prefoſiio) & ſacerdote du- 
cenda erant, LL. Edw. Confeſſor. cap. 28. This pre- 
Foſttus ville in our old records, does not anfwer to our 
preſent conſtable, or headborough of a town; but was 
no more than the reeve, or bailiff of the lord of the ma- 
nor, ſometimes called ens ville. By the laws of 
Henry the firſt, the lord anſwered for the town where 
he was reſident z where he was not, his dapifer, or ſe- 
neſchal, if he were a baron: = if . of them 
could be preſent, then præpeſitus quatuor uaque 
villa, i. x reeve and = of the moſt fubſtancial 
inhabitants were ſummoned in. See Dr. Brady's Gloſ- 
ſury to Intradudtion ta Engliſh Hiſtory, pag. 97. 
 PRASENTARE AD ECCLESIAM, Originally de- 
notes the patron's ſending or placing an incumbent in the 
chutch, and is made only for repreſentare, which in the 
council of Lateran, and elſewhere, occurs alſo for præſen- 
tare. Selden of Tithes, pag. 390. | 

PRATUM FALCABILE, A meadow or ground fit 
for mowing : Furatores dicunt quod prediflam placea a 

tempore quo, c. fuit pratum falcabile u/que ad predic- 
tum annum que . prediftus illud aravit. Trin. 18 Ed. 
1. in Banco. 50. | 


PRAYER. See SERVICE AND SACRAMENTS. | 


PRAY IN AID. See AID. 

PREACHING, Prohibited without licence of the di- 
oceſan, 2 Hen. 4.c. 15. See LECTURER. 

PREAMBLE, {Proemium, takes name from the 
poſition pre, before, and ambulo, to walk; as if he would 
fay, to walk before) The beginning of an act is called 
The preamble, which is a key to open the intent of the 
makers of the act, and the miſchiefs which they would 

remedy by the ſame. As for example, The ſtatute made 
at Weſtminſter 1. cap. 7. which gives an attaint : The 
preamble is thus, Foraſmuch as certain people doubt 
very little to give falſe verdicts, or oaths, which they 
ought not to do, whereby many people are diſinherited, 
and loſe their right. It is provided, &c. Cowel, edit. 
1727. 


= 


of it as in 


P R E 

PREBEND, / Prebenda) I; the portien vl;ic! 
member, or canon of a cathedral church receiveth in ti 
right of his place for his maintenance. So canznicy _ 
is properly uſed for that ſhare which every canon or - 
bendary receiveth yearly out of the conimon flock 8 
charch ; and præbenda is a ſeveral benefice, riſing fre 
ſome temporal land, or church apropriated, toward: — 
maintenance of a clerk, or member of a colle . 
church, and is commonly ſir named or the place whence 
the profit groweth. And theſe prebends are either gn; 
or with dignity. Simple prebends are thoſe that have nu 
more but the revenue towards their maintenance: bye. 
bends with dignity are ſuch as have juriſdiction anne xed to 
them according to the divers orders in every ſever} 
church. Of this, ſee more in the Decretals, tit. De Pr... 
bendis & Dignitat”. Prebenda, ſtrictly taken, is that 
maintenance which daily præbetur to another; but row 
it ſignifies the rents and profits belonging to the church 
divided into thoſe portions called preterda, and it differ 
from canonica, which is a right obtained in the church 
by being received into the cathedral or college: Er ger 
aſſignationem ſtallum in chero & lacum in capita; = 
præbenda is a right of receiving the profits for the duty 
performed in the church, ſufficient for the ſupport of the 
perſon in that divine office where he reſides; and it pro- 
ceeds from canonica as a daughter from her mother. Cor. 
pus prebende is that which is received by a prebe 
over and above the profits which are always for his daly 
maintenance. Prehenda and probenda were alſo in old 
deeds uſed ſor proviſions, ptovand or provender. ——-Pro. 
equo ſua unum buſhel avenarum pro præbenda cupienda 
* Book in Dutchy- office, tom. 1. fol. 45. Cowel, 

t. 1727. 

PREBENDARY, {Preberdarius) Is he that hath ſuch 
a prebend ; fo called, not a pr ebendo auxilium & conſilium 
epi/copo, but from receiving the prebend. The Gelden 
prebendary of Hereford, otherwiſe called præbendarius epiſ- 
capi, is one of the twenty-eight minor prebenduriet there, 
who has ex officia the firſt canon's place that falls, was 
anciently confeſſarius of the cathedral church, and to the 
biſhop, and had the altarages ; whereby, in reſpe& of 
the gold, and other rich offerings formerly made there, 
he had the name of Golden prebendary. OE 

PRECARLE, Are days-works, which the tenants of 
ſome manors are bound, by reaſon of their tenure, to do 
for their lord in harveſt; and in divers places are vulgar- 
ly called bind- days, for biden-duys, which in the Saxon 
Dies precarias ſonat : For biden is to pray or entreat. 
This cuſtom is plainly ſet forth in the great book of the 
Cuſtoms of the Monaſtery of Battel, tit. Appelderham, fel. 
60. Cowel, edit. 1727. | | 

PRECEDENCE, Statute for regulating precedence of 
lords and other great officers in parlia. nent, 31 Hen. 8. 
6. 10. 

PRECEDENTS, Are examples or authorities to fol- 
low, in judgments and determinations in the courts of 
juſtice. Fac. If we ſhall adjudge contrary to received 
precedents, it will be of evil example to the young ap- 
prentices and ſtudents of the law, inſcmuch that they 
— on know what to give credence to; whether old 

or new judgments. 1 Show. 124. Arg. cites 2 
: 4% * = qa 3 

Two or three precedents will not make a law, and eſ- 
pecially where there are 30 to the contrary. Br. Retorn 
de Brief, pl. 93. cites 3 Ed. 4. 109. 

In venire facias the ſheriff returned the names of 12 


1 eve: 


pre- only upon the back of the writ, and not in a ſchedule 


as is uſual, and he returned venire feci, and not exccutio 


iſtius brevis. And ali the juſtices of both benches agreed, 


that they would not change the ancient courſe, or the 
miſchief which might happen; for if 12 only ſhould be 
returned, none can have a jury without a tales, if 2ny be 
challenged ; by which they cauſed the ſheriff to amend 
the returnin pain of amercement; and vet the writ is 
venire facias 12 liberas & legales bominct, Sc. Br. Re- 

torn de Briefs, pl. 84. cites 2 H. 7. 8. 
A counſellor ought not to be heard to ſpeak againit 
common precedents. 1 Sh;w. 124. cites 13 H. 7. 2; 
a. 


1 
; 


3» y 


4 


it there be equity in a eaſe, that equity is an univerſal 


the retolution of the court, ſaid, that he muſt have 


moſt dangerous way of removing land-marks ; per Par- 


2 And then citing the caſe of Lady Laneſborougb 
V. Fox 


P 3 


A will, whereby the heir was diſinherited, and the | 
ellates given to two infants, ſtrangers, though obtained 
by great fraud and circumvention of the father of one of 
x 4 infants, wa : denied to be ſet aſide for want of a pre- 
cedent, though the Lord Chancellor declared his reſolu- 
tion ;o do all that he could ; and though he had direc- 
tions from the houſe of lords to decree according to juſ- 
tice and equity, though no precedent could be found. 2 
Cb. R. 236. 15 Car. 2. Roberts v. Wynne. 

in the caſe of Fry v. Porter, Mad. 307. Paſch. 22 
Car. 2. in Canc. Vaugh. Ch. J. faid, He wondered 
to hear of citing of precedents in matters of equity ; for 


truth, and there can be no precedent in it 3 ſo that in 
any precedent that can be produced, if it be the fame 
with this caſe, the reaſon and equity is the fame in it- 


© I 
PRECEPT, { Preceptum) Is diverſiy taken in law, a. 
| ſometimes for a commandment in writing, ſent out 
by a juſtice of peace, er other like officer, for the bring- 
ing of a perſon or records before him; of which there 
are divers examples in the table of the Rægiſſer Judicial. 
And in this ſenſe it leems to be borrowed from the cu 
toms of Lambardy, where præceptum ſigniſieth ſcripturam 
vel inſirumentum. Hotom. in verb. Feudal, N lib. 3. 
Cammentar. in libros feudor. in prefatione. Sometimes it ia 
taken for the provocation, whereby one man incites 
another to commit a feloty, as theft, murder, c. Staundf. 
PI. Cor. fol. ros Bratton, lib. 3. tract. 2. cap. g. calls 
it preceptum or mandatum. Whence we may obſerve 


three diviſions of offending in murder, præceptum, fortia, 


conſelium ; prærceptum being the inſtigation uſed before- 


elf ; and if the precedent be not the fame caſe with this, 


find the reaſon of the equity to guide us; and be- 
fide, the authority vi thole why made them is much to 
be regarded. VV tall {uppoule they did it upon great 
conſideration, and weifnglung of the matter, and it would 
de very ſtrange and very ill, if we ſhould diſturb and ſet 


afide what has been the courſe for a long ſeries of time | 


and ages. Ilale Ch. B. faid, He knew there is no in- 
wrinfical diflerence in caſes by precedents ; but there is a 
great difference in a caſe wherein a man is to make, and 
where à man ſces (and is to follow) a precedent; in the 


one cale a man is more ſtrictly bound up, but in the corn, and other proviſions, beſore others, for the King's 


other he may :ake a greater liberty and latitude ; for if a 
man be in doubt in æguilibris concerning a caſe, whether 
it be equitable or no, in prudence he will determine ac- 
cordi g as the precedents have been, eſpecially if they 
have been made by men of good authority for learning, 
tc. and have been continued or ued. | 
Precedents in actions for words are not of equal authority 
23s in other aQtions ; becauſe norma laquemi is the rule for 
the interpretation of them, and this rule is different in 
one age from what it is in another. Fer cur. ro Med. 
197. Hill. 12 Ann. B. R. Harriſon v. Thornborough. 
In the caſe of a lapſed deviſe by the deviſee's dying in 
the teſtator's life-time, Lord Ch. J. Parker, in delivering 


thought himſelf obliged to have ſubmitted to the num- 
ber and weight of authorities in that caſe, though he had 
not been fatisficd with the reaſon upon which they were 
eſtabliſhed; that to ſhake the law when firmly eſtabliſh- 
ed, is not to be done without the greateſt danger to the 
eſtates and properties of the ſubject. 10 Mad. 375. 
Hill. 3 Geo. 1. B. R. in the caſe of Goodwright v- 
Wright. 

Thealtering ſettled rules concerning property, is the 


ker Ch. J. Wrms's Rep. 399. Hill. 1717. in the caſe of 
Goodwright v. Wright 

Where things are ſettled and rendered certain, it will 
not be ſo material, how, as long as they are fo, and that 
all people know how to act; fer Ld. Ch. Parker. Wms's 
Rep. 452. Trin. 1718. in the caſe of Butler v. Duncomb. 

Lord C. Talbot ſaid, He thought much better to ſtick 
to the known general rules, than to follow any one par- 
ticular precedent which may be founded on reaſons un- 
known to us. Such a proceeding would confound all 


„as of the ſtrongeſt authority to the caſe in point, 
his Lordſhip faid, that though it had not been in the 
houſe of Lords, he ſhould have thought himſelf bound 
to go according to the 
Caſes in Chan. in Ld. Talbots time 26, 27. 

It is dangerous to alter old eſtabliſhed forms. Per 
Ld. Talbot. Caſes in Chan. in Ld. Talbot's time 196. 
Paſch. 1736. in the caſe of Ne Exeat Regno to Scotland 


neral and known rules of law. | 


| _ fortia, the aſſiſtance in the fact, as to help to bind 


the party murdered or robbed ; confilium, advice either 
ir is not to be cited, being not to that purpoſe. But 


Brideman Lord Keeper faid, Certainly precedents are this caſe. Cel, edit. 
very neceſſary and uſeful to us; for in them we may | 


before, or in the fact. The Civihans uſe mandatum in 
1727. 


PRECIOUS STONES, May be imported or exported 
duty free, 6 Ges. 2. c. 7 


PRECON TRACT, (mentioned in ſtat. 2 3 E4.6. 
cap. 23.) Is a contract made before another cantraci, but 
hath relation eſpecially to marriages. 

PREDIAL TI 5, (Decime fradiales), Are thoſe 
which are paid of things ariſing and growing from the 
ground only, as corn, hay, fruit of trees, and ſuch like. 2 

Ed. 6. 13 See Co. Inſt. fal. 649. See TUTHES. 
| PRE-EMPTION, (Pre-emptio,) Was a privilege al- 
; lowed the King's purveyor, to have the rl buying of 


houſe, which is taken off by a ſtatute, made 12 Car. 2 c. 24. 
PRELAT E, (Prelatus,) We uſually interpret to be an 
archbiſhop or biſhop : But Spelmun, in his Gloſſary, ſays, 
| Prelati eccleſis vecantur nedum ſuperiares ut epiſcopi, ſed 
etiam infericres, ut archidiaconi, preſbyteri, plebani & recla- 
res eccleſiurum; fic enim in bulla privileg. apud Matt. Par. 
| in Hen. 3. ſub anno 1246. Innecentius, c. Univerſis 
tam cathedralium quam aliorum preelatis, nec non patronis 
eccleſiarum clericis & laicis per Regnum Anglie conſlitutic, 
' ſalutem, Sc. Pag. 476. | 
| PREMISSES, Is that part inthe beginning of adeed, 
the office of which is to expreſs the grantor and gran- 
tee, and the land, or thing granted. 5 Rep. 55. 
| The office of the premiſſes is to name the grantor and 
grantee, and the thing to be granted or conveyed : Of 
this two things are obſervable as regularly true 3 r. That 
no perſon, not —— ＋. deed, can 
take any thing by the deed, though he be afterwards na- 
med in the babendum, becauſe it is the premiſſes of the 
deed that makes the gift; and therefore when the lands 
are given to one in the premiſſes, the babendum cannot give 
any ſhare of them to another, becauſe that would be to 
retract the gift already made, and conf y to make 
a deed contrary and repugnant in itſelf; thus for in- 
ſtance, If a character of feoffment be made between A. of 
the one part, and B. and C. of the other part, and A. 
gives lands to B. babendum to B. and C. and their heirs; 
C. takes nothing by the babendum, becauſe all the lands 
| were given to B. and conſequently C. cannot hold thoſe 
lands which are given before to another ; but in this caſe, 
if the babendum had been to B. and C. and their heirs, to 
the uſe of B. and C. this had been a good limitation of 
a uſe, and conſequently the ſtatute of uſes would carry 
the poſſeſſion to the uſe, and B. and C. thereby become 
joint-tenants. Co. Lit. 6. a. 9 Co. 47. 6. Heb. 275, 
313. 2 Rol. Abr. 65. Cro. Fac. 564. Cro. Eliz. 
58. 13 Co. 54 Poph. 126. i 
So it a deed of feoffment be made, without naming 
feoffee in the premiſſes, babendum to B. and his 
heirs, it ſeems doubtful whether B. ſhall take any thing 


fince the union. Hunter v. Maccray. See 16 Vin. Abr. 
tit. Precedents. 


PRECE PARTIUM, Is when a ſuit is continued by] lands which were given in the iſles; and 
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but rather explanatory in deſcribi 


: 
F 


MK 

git is void, becauſe the babendum can only limit the du- 
ration of the eſtate, but no man can by virtue thereot 
hold lands which were not given to him. In Co. Lit. 7. 
4. Cro. Eliz. gog. 2 Rol. 2 66, 67. 

It lands be given to a hufband, habendum to him and 
his wife, and to the heirs of their two bodies, the wife 
takes nothing, becauſe ſhe was not mentioned in the 
premiſſes; and theretore ſhall take nothing of that which 
was before given entirely to her huſband. 2 Rel. Abr. 67. 

But there ate theſe four exceptions from this rule: 
3, That if lands be given in fr iage, the wo- 
man that is the cauſe ot the gift may take by the haben 
dum, though ſhe be not named in the premiſſes; as if 
lands be given to F. S. habendum maritagium una cum 
the woman who is daughter of the donor ; this is a good 
eſtate in frank-marriage to them both; becauſe the gift 
being totally on her account, tis neceſſary to the creation 
of the eſtate in the huſband that the wife ſhould take. Co. 
Lit. 21. Plow. 158. Cro. Fac. 454 Pepb. 126. 2 


Rol. Abr. 67. - 
2. Ingrants of copy of court roll ; as if a copyholder 


furrenders to his lord, without limiting any uſe, and then | 


the lord it in this manner; J. S. cepit de domino, 
babendum to the ſaid F. S. and his wife, and the heirs of 
their bodies this is a good eſtate-tail in the 


_ Wife, for theſe cuſtomary grants, that are made in pur- 


fuanceof a former ſurrender, are conſtrued according to 
the intention of the parties, as wills are; beſides that, 
the cuſtom of the manor is the rule for the expoſition of 
ſuch ſort of 
form is uſual. Poph. 125, 126. Brook's caſe, Cro. Fac 
Bris Rel. Abr. 67. Cro. Eliz. 323. Downes and 


3- That aman not named in the premiſſes may take | 


an eſtate in remainder by limitation in the babendum. 2 
Rel, Abr. 62. Heb. 313. Cro. Fac. 564. 

4. In wills; for if a man deviſes lands to F S. ha- 
bendum to him and his wife, this is a good deviſe to the 


wife; becauſe in conſtruction of wills, the intention of | 


the deviſor is chiefly ; and wherever that diſco- 
vers itſelf it ſhall take place, though it be not expreſſed 
in thoſe legal forms - gy ge convey ances exe- 
7 a man's life-time. Plow. 158, 414. 2 Rol. 
PREMUM {Premium,) A reward : Amongſt mer- 
chants it is uſed for that ſum of y which the enſu- 
red gives the enſurer for enſuring the ſafe return of any 
ſhip or merchandize. Stat. 19 Cay. 2. cap. 4. 

PRENDER, Is the power or right of taking a thing 
before it is offered ; 2 French prendre, i. e. acri- 
pere: It lies in render, but not in prender. Co. Rep. 1 

Sir Jahn Peter's caſe. 4 

 PREN DE BARON, Signifies literally to take 

3 huſband ; but it is uſed as an exception to diſable a wo- 
man from purſuing an appeal of murder againſt the killer 
of her former huſband. Staundf. Cor. lib. 3. cap. 59. 
 PREPENSED, (Prepen/us) Fore-thought ; as malice 
prepenſed, malitia precogitata, when a man is ſlain upon 
a ſudden quarrel ; yet if there were malice prepenſed for- 
merly between them, it makes it murder ; or, as it is 
called in the ſtatute 12 Hen. 7. c. 7. prepenſed murder. 
See MURDER. 3 Inft. fol. 51. 


PREROGATTIVE, (from pre, ante, and 
aſk or demand) Is a word of large extent, including all the 
rights and privileges which by law the King hath, as 
head and chief of the Commonwealth, and as intruſted 
with the execution of the laws. 4 Bac. Abr. 149. See 
Stamf. Prerog. cap. 1. C Lit. 90. 

The nature of our conſtitution is that of a limited 


King, Lords and Commons ; but the King is entruſted 
with the executive part, and from whom all juſtice is 
faid to flow ; hence he is ſtiled the head of the — 
wealth, ſupreme rnor farens patrie, c. but ſtill 
he is to make the law of the land the rule of his govern- 
ment ; that being the meaſure as well of his power, as 
of the ſubjects obedience: For as the law aſſerts, main- 
rains and provides for the ſafety of the · King's royal per- 
ſon, crown and dignity, and all his juſt rights, revenues, 


powers and prerogatives; ſo it likewiſe declares 


grants, and in many manors ſuch fort of | 


monarchy, in which the legiſlative power is lodged in the 


1 
and aſſerts the rights and libetties of the ſul je 
153. Co. Lit. 19, 75. 4 Co. 124 4 — * — 
Hence it hath been eſtabliſhed as a rule, that all — 
gatives mult be for the advantage and good of the 
otherwiſe they ought not to be allowed by the law. Ar 
672. Show. F. C. 75. 4 Bac. Abr. 149. ; 
The rights and prerogatives of the crown are in moſt 
things as ancient as the law itſelf ; for though the ſtat 
17 Edw. 2. commonly called the ſtatute De pr 0 
Regis, ſeems to be introductive of ſomething new 
for the moſt part it is but a ſum or colleQion of cur, 
prerogatives that were known law long before : As tha 
the King's wardſhip of lands held in capite, did attract 
the wardillip of land held of others; that the grant 
of a manor did not paſs an advowſon appendant un- 
leſs named; that the King hath a right to eſcheats, 
wrecks, royal fiſheries and many others which wereanci. 
ent prerogatives of the crown. Bendl. 117. 2 Inſt. 26; 
496. 10 Co. 64, 4 Bac. Abr. 149. — 


1. Of the commencement of the King's reign, 
tive as univer ſal occupant. | 


and bis preroge- 


2. Of the King's prerogative in eſcheats ; in ſeas and navi. 

gable rivers; in ſwans and feb ; anbeacins and light. 
| bauſes; in wreck; in coins and mines; in dcrelifl guods 
and in waifs, ſtrays and treaſure trave. ; 


3. Of the King's prerogative over the perſons of bis ſub- 
jetts, in reſtraining them fram going abroad, and in com- 
manding them tz return home. : | 
4. Of the King's prerogative in relating ta Civil and Ec- 
clefraſtical juriſdiftion ; in creutian officers, and in 
making war and peace. 


s Of the King's preragative in relatian t2 bis d:bts. 
1. Of the commencement of the King's reign, and bis prero- 
gative as univerſal accupant. 
| | 
Upon the death or demiſe of the King, his heir is that 
moment inveſted with the kingly office and regal power, 
and commences his reign the ſame day his anceſtor dies ; 
whence it is held as a maxim that the King never dies. 
7 Ca. 12, in Calvin's caſe. 6 Co. 27. 7 Co. 30. 
| And herein we muſt take notice, that the rules of 
deſcent are the ſame with thoſe that govern privat 
| inheritances, except only as to the rule of poſſeſſo- 
fratris ; which does not hold in the deſcent of the crown 
or its : Neither is half blood any impediment 
in ſuch caſe; for the brother of the half blocd ſhall be 
prefered to the ſiſter, in the enjoyment of the crown, 
as the moſt capable of the two, by the advantages and 
prerogative of his ſex. Co. Lit. 15.6. | 
Therefore, if the King hath iſſue a ſon and a daughter 
by one venter, and a fon by another venter, and pur- 
chaſes lands and dies, and the eldeſt fon enters, and dies 
without iſſue, the daughter ſhall not inherit thoſe lands, 
nor any other fee-ſimple lands of the crown, but the 
younger * ſhall have them together with the crown 
Co. Lit. 15. 6. 
7-4: "INTE his reign from the day of the 
death of his anceſtor, it hath been held, that compaſſing 
his death before coronation, yea before proclamation of 
him, is compaſſing of the King's death within the ſta- 
tute of 25 Ed. 3. he being King preſently, and the 
| proclamation and coronation only honourable ceremonies 
for the further notification thereof. 3 Inf. 7. 1 Hat. 
Hi. P. C 101. 5 
Alſo it is held, That every King for the time being in 
the actual poſſeſſion of the crown, is a King within the in- 
tent ion of the abovementioned ſtatute; for there is a ne- 
ceſſity that the realm ſhould have a King, by whom, and 
in whoſe name, the laws are to be adminiſtered ; and 
the King in poſſeſſion, being the only perſon who either 
doth or can adminiſter thoſe laws, muit be the only perſon 


| who hath a right to that obedience which is due to him 


who adminiſters thoſe laws; and ſince by virtue thereof 
he ſecures to us our lives, liberties and properties, and al 


other advantages of government, he may juſtiy claim 
| return 


„„ 
return of duty, allegiance and ſubjectior. 1 Hawk, P. C. 


. hath been ſettled, That all judicial acts done by 
Henry the Sixth, while e was King, ard alſo all par- 
dons of felony and charters vt denization granted by him, 
were valid ; but that a pardon made by £4. 4. before he 
wa: adtually King, was void even after he came tu the 
crown. 1 Hawk. 36. and the authorities there cited. 

The rightſul heir of the crown, during ſuch time as 
the uſurper is in plenary po fia ſſion of it, and no ion 
thereof in the heir, is _ 4 * within — act; as was 
the caſe of the houſe of Tori, during the Om 7 
ſeflion of the crown in Hen. 4. Hen. 5. Hen. 6. a" 
the right heir had once the poſſeſſion of the crown, as 
King, though an ulurper had gotten the poſſeſſion there- 
cf, yet the other continues lis ſtile, title and claim there- 
to, and afterwards re- obtains the full poſſeſſion thereof; a 
compaſſing the death of the rightful heir, during that in- 
terval, is compaſſing of the King's death within this act; 
£»r he continued a King flill, graft in poſſeſſion of his 
kingdom; which was the caſe of Ed. 4. in that fmall in- 
terval wherein Hen. 6. re-obtained the crown ;; and the 
caſe of Ed. 5. notwithſtanding the uſurpation of his uncle 
Rich. 3. Hal Hiſt. V. C. 104. 


It was reſolved by the judges, in the caſe of Sir H. 


Fane, That King Car. 2. was King de facls as well as de 
jure, from his father's death ; and that therefore all thoſe 


y inſenſible degrees, they 


oF 


belong to the ſoil adjoinio; 

Dyer 326. 2 Rell Abr. 10. g —_—_ 

So, if a river, ſo far as there is a flux of the ſea, leaves 

its channel, it belongs to the King; for the Engliſh tea 

and channels belong to the King; and he hath a property 
in the foil, having never diſtributed them out ts ſubjects. 

9 Rell. Abr. 170. 

But if a tiver, in which there is no tide, ſkuuld leave 

its bed, it belongs to the owners on both ſides ; tor the: 

havein this caſe the property of the ſoil ; this being no 
| original part or appendix to the ſea, but diſtributed out 

| as other lands. 2 Rell. Abr. 170. 

f If land be drowned, and fo continue for di vers years; 

ik it be after regained, every owner ſhall have his intereſt 
again, if it can be known by the boundaries. 8 Co. Sit 
| Francis Barrington's caſe. 

It is ſaid that there is a cuſtom in Lincolnſhire, That 
the lords of the manors ſhall have derelict lands - and that 
as ſuch it is a reaſonable cuſtom; for if the ſea waſh awav 
the lands of the ſubject, he can have no recompence, un- 

lefs he ſhould be entitled to what he regains from the fea. 

8 Mad. 107. | 

2. Of the King's prerogative in eſcheats, in fear and 

navigable rivers ; in fuzans and fiſh; in beacons and 
light-bouſes ; in wreck; in coins and mines; in dereii 
gaudi, and in waifs, ſtrays and treaſure trove. 


. who aQted againit and kept him out of poſſeſſion, in obe- 


dience to the puweis then in being, were traitors. Keeling 
24, 18. 1 Ach. 315. That no perſon was in poſſeſſion of 
any ſovereign power known to our laws. 1 Hark. P. C. 

By the 1 M. ft. 3. cap. 1. fed. 3. The kingly office 
of this realm, and all prerogative, royal power, autho- 
rities, and juriſdiction thereunto annexed, being inveſted 
in either male or female, are as abſolutely i 
one as the other.” | 

By 1 HW. & M. ft. 2. c. 2. ſect. g. Every perſon that 
ſhall be reconciled to, or hold communion with the fee 
or church of Rome ; or ſhall profeſs the popiſti religion; 


or ſhall marry a papiſt, ſhall be incapable to inherit or en- 


joy the crown of this realm and Ireland; and in ſuch 
caſe the people ſhall be abſolved of their allegiance, and 
the crown ſhall deſcend to ſuch perſons, being proteſt- 
ants, as ſhould have inherited the ſame, in caſe the per- 
fon fo reconciled, c. were dead.“ 

And by ſed. 10.“ Every King and Queen, who ſhall 
fucceed in the imperial crown of this kingdom, ſhall on 
the firſt day of the meeting of the firſt parliament, next 
after his or her coming to the crown, fitting in the 
throne in the houſe of peers, in the preſence of the lords 
and commons, or at his or her coronation, before ſuc}: 
perſon as ſhall adminiſter the coronation oath, at the time 
of taking the faid cath, (which ſhall firſt happen) make, 


ſubſcribe and repeat the declaration mentioned in the ſta- 


tute 30 Car. 2. fl. 2 for preſerving the King's perſon and 
government, by diſahling papiſts from ſiting in either 
houfe of parliament.” | 
The King, as King, cannot be aminor ; ſo that grants, 
| leaſes, Cc made by him, though under age, bind pre- 
ſently, and cannot be avoided by him, either during his 
minority, or when he comes of age ; for the politic rules 
of government have thought it neceſſary, that he who is 
to govern and manage the whole kingdom, ſhould never 
be conſidered as a minor incapable of governing himſelt 
and his own affairs. Dyer 209. pl. 22. Plow. 209. Cale 
- the dutchy of Lancaſter. Co. Lit. 43. 5 Co. 27 
Laym. go. | 
The King by our law is univerſal occupant, and 
all property is preſumed to have been originally in the 
crown ; and that he partitioned it out in large diſtricts 


10 the great men who had deſerved well of him in the 


wars, and were able to adviſe him in time of peace. 


Hence it is faid, That the King hath the direct domi- | 
nion ; and that all lands are holden mediately or imme | 


drately from the crown. Ca. Lit. 1. Dyer 154. 1 Bendl. 
237. Seld Mare Clanſ.” 


tence it is, That if the ſealcaves any ſhore by a ſudden 


filing e of the water, ſuch derelict lands belong to the 


in the | 


An eſcheat may be either per defeffum ſunguinis, or 
per deliclum tenentis; but it is ſaid, That in cafe of an 
; attainder of felony, the eſcheat. to the lord is pro defectu 
| tenent1s ; and the not deſcending, the conſequence of the 
corruption of the blood ; but in caſe of treaſon, the lands 
come to the crown as an immediate forfeiture, and not 
as an eſcheat. Cs. Lit. 13, 92. Goldb 211. 

If the King's tenant dies without heir, the lands ſhall 
eſcheat and revert again to the crown; but the lands 
holden of any other lord ſhall, for want of heirs of the 
tenant, eſcheat to the lord. 2 Inſt. 34. Kelw. 104. 
2 Rol. Rep. 251. 4 Inſt. 224. | 

It lands be held of the King as of an honour come 
to him by a common eſcheat, as the tenants dying with- 
out heir, or committing felony, theſe lands are part of 
the honour ;; otherwiſe if forfeited for treaſon, for then 
it comes to the King by reaſon of his perſon and crown; 
and if he grants them over, Oc. the patentee ſhall hold 
of the King in chief. 2 In/t. 64. | 

It was found by a ſpecial verdict, That the prior of 
Menton was ſeiſed of a houſe in Southwark, held of the 
archbiſhop of Canterbury, as of his borough of Southwark ; 
and 30 Hen. ſurrendered it to the King H. 8. who grant- 
ed the ſaid meſſuage and divers other lands in Londen 
| Middleſex and Eſſex to J. S. and his heirs, to hold of 
him in libero burgagio, by fealty, for all ſervices and de- 
mands, and not in capite ; and afterwards Q. Mar. grant- 
ed the manor and borough of S2uthwark to the mayor and 
commonalty of Londen ; and the tenant of the ſaid mei- 
ſuage died without iſſue ; and the queſtion was, whether 
Q. Eliz. or the patentees of the borough ſhould have the 
eſcheat; and adjudged ſor the Queen; for the firſt pa- 
tentee of the meſſuage held it of the Queen in ſocage in 
capite, as of a ſeignory in groſs; and the words in /ibers 
burgagio are meerly void; tor the land out of the borough 
| cannot be held in libero burgagio; and there ſhall not be 
ſeveral tenures, for one tenure was reſerved by the King 
for all; and therefore of neceſſity it ſhall be a tenure in 
' focageof the King. Cro. Eliz. 120. May v. Street. 

It is univerſally agreed, That the King hath the ſove- 
rign dominion in all ſeas and great rivers ; which is 
plain from Selden's account of the ancient Saxons, who 
dealt very ſucceſsfully in all naval affairs; and therefore 
the territories of the Engliſh ſeas and rivers always reſi- 
ded in the King. Seld. Mar. Cl. 251, &c. 1 Nel. Abr. 
168, 169. 5 Co. 106. Co. 141. 

And as the King hath a prerogative in the ſeas, ſo hath 
he likewiſe a right to the fiſhery and to the ſail ; ſo tha t 


it a river as far as there is a flux of the fea leaves its chan- 


nel, it belongs to the King. Dyer 326. 2 Rel. Ar. 170. 
Hence the admiralty court, which is a court of all 


maritime cauſes or matters ar:fing upon the high ſeas, is 


Rig, but if a man's lands lying to the ſea are created 


deemed 


PR E 


tieemed the King's court; and its juriſdiction derived 
from him who protects his ſubjeQs from pirates, and pre 
vides for the ſecurity of trade and navigation. 4 [nff. 142 
MIollay 66. : | . 

From the King's dominion over the ſea it was holden, 
That the King, as protector and guardian of the ſeas 
m'zit before any ſtatute made for commiſſions of 
ſewers, provide 
and that he had a prerogative herein as well as in defend- 
ing his ſubjects from pirates, c. 10 Co. 141. caſe of 


prerogative in ſeas and 


and that the King only may grant. 
v. Matthews. 1 Salk. 357. S. C. SS. F per Holt Ch. J. 
on claim of Salmon piſcariam in the river Ex by grant 


the King. 


The King, as a 


of his dominion of the ſeas, hath ſeveral creatures re- 
ſerved to him under the denomination of royal creatures, 
as ſwans, ſtyrgeons and whales; all which are natives 
of ſeas and rivers. 7 Co. 16. 


well in 
ſubject as in that of the crown; 
may do this without the ſubjects conſent. 


whole realm, he ms 
the foil or Tala 


hath not 


to erett any ſuch beacon, Qc. without the King's licence 


and authority for that purpoſe. See the authorities ſupra, 
and 90. 
But by the 8 ELz. i 
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the bar- 
barous cuſtom of deſtroying perſons who in ſhipwrecks 
approach the ſhore, by removing the temptations to in- | 
| humanity. Gro. Fur. Belli, 117, 132, 141. 2 Inf. 


167. Molloy 237. or 224 
ſis ms, that by the Common law the King 
a prerogative in, and is entitled to, all royal mines 
of gold and filver and treaſures of gold and filver hid in 
the earth ; and that he is entruſted with the coinage and 
making money current ; and that he alone can bring the 
mines and treaſures of any conquered country into uſe, by 
coining themout into his money ; and this prerogative 
is lodged in the King as he adminiſters juſtice to all; 
and therefore the power and regulation of that which is 


againſt inundations by lands, banks, c. 


P R BE 
the common ſtandard and mealure of all barteriug un 
commerce is committed to his care. Dav. 19. 2 Ry 
Ar. 166. 5 C. 114. 1 Co. 146. 

Allo this prerogative is given to the King as a nete 
ſary conſequence of the power of war and peace; for 
there can be no wars made without the expence and con. 
ſumption of treaſure. Plow. 315. 

Beſides it was thought, that it any other perſons had 
power of mines of gold and filver, they might by theſe 
immenſe treaſures grow too formidable, and wreſt that 
authority from the King which was depoſited in his hands 
only. Plow. 316. | 

derelict goods, and in which no man hath a pro- 
perty, belong to the King as well as derelict lands; fo 
of extraparochial tithes, though things of an eccleſiaſti- 
cal nature. Bro. tit. Prerog. pl. 12. 2 Vent. 267, f. 
5 Co. 18. 2 Inſt. 646. | | 

So if a dies inteſtate, and without kindred, his 
goods chattels belong to the King; and herein the 
uſual courſe is faid to be for a perſon to procure the King's 


letters patents, and then the ordinary admits the patentee 


to adminiſtration. 1 Salk. 37. | 

As to goods waived, theſe belong to the King, and 
are in him without any office; becauſe the property is 
in G _ therefore by publick agreement is put out 
of the „ in whom it was by the ſtate of nature, 
and is veſted in the King, in recompence for his trouble 
and charge in the execution of juſtice. 5 Co. 10g. 

But at the Common law, the owner purſuing the felon, 
and the felon waiving the goods, the owner may retake 
them; alſo upon an appeal of felony, the owner is en- 
titled to a writ of reſtitution; and as a farther encou- 
ragement for the proſecution of felons, by the 21 H. 8. 
c. 11. it is provided, that if the party comes in as evi- 
dence on the indiftment, and attaint the felon, he ſhall 
have a writ of reſtitution awarded by the judge of aflize. 
4 Bac. Abr. 164. 


3: Of the King's prerogative over the perſans of bis fub- 
jetts, in reſtraining them from going abroad, and com- 
manding them to return bome. | 


All perſons born in any part of the King's dominions 
and within his protection are his ſubjects, and alſo thoſs 
born in Ireland, Scotland, Wales, the King's plantations 
or on the Engliſh ſeas; who by their birth owe x 
inſeparable allegiance to the King, that they cannot by 
any act of theirs renounce or transfer their ſubjection to 
any foreign prince. 7 Co. r, Cc. Calvin's caſe. Mob 
hoy 370. Co. Lit. 129. Dyer 300. See ALIENS. 

All the ſubjects of a foreign prince coming into Eng- 
land, and living under the protection of our King, may, 
in reſpect of that local ligeance which they owe to him, 
be guilty of high treaſon, and indicted that they contre 
dominum regem (the words naturulem dominum ſuum be- 
ing omited) did compaſs, &c. cantra ligeantiæ ſus debi- 
tum; and it is faid, that even an commit- 
ting treaſon againſt the King's life, may be condemned 
and executed here, and that for other treaſons he ſhall be 
ſent home. 3 Inſt. 4, 5. Dyer 145. Salk. 630. 1 
Heut. P. C. 35. 1 Hal. Hiſt. F. C. 59. 

But aliens who in an hoſtile manner invade the king- 
dom, whether their King were at waror with 
ours, and whether they come by themſelves, or in com- 
pany with Engliſh traitors, cannot be puniſhed as trai- 
7 dan with by martial law. 1 Haul. 

C. 35. 

If the King of England makes a new conqueſt of any 
country, the perſons there born are his ſubjeQs ; for by 
ſaving the lives of the people conquered he gains a right 
and property in ſuch people, and may impoſe on them 
what law he pleaſes. Dyer. 224. Vaugb. 281. 

But until ſuch laws given by the conquering prince, 
the laws and cuſtoms of the conquered country 
hold place; unleſs where theſe are contrary to our 
religion, or ena& any thing that is malum in /e, or are 
filent ; for in all ſuch cafes the law of the conquering 
country ſhall prevail. 2 P. Will. 75, 76. 


Le 


many, who was an eminent Caluiniſt, 
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ir there be a new and uninhabited country found out | 


Eueliſb ſubjects, as the law is the birth-right of ever 
2758.6 —— they go they carry their laws with 
them, and therefore ſuch new found country is to be 
verned by the laws of England ; though after fuch coun- 
ety is inhabited by the Engliſh, aQs of parliament made 
in England without naming the foreign plantations, will 
not bind them. 2 F. Will. 75. 2 Salk. git. like 
int. 
FP By the Common law every ſubject may go out of the 
ki for merchandize or travel, of other cauſe, as 
he pleaſes, without any licenſe for that purpoſe; this 
from the ſtatute 5 — 2. 2 2. made oy reſtrain 
perſons paſſing out of the realm, but excepts d 
men 22 merchants; as alſo by the — 
H. 8. cap. 10. which gave power to the Ning during 
his life to reſtrain perſons from trading to ſome certain 
countries; which acts had been vain and idle, if the 
King by his prerogative might have done it. F. N. B. 
85. Dyer 165, 296. 2 Kal. Rep. 12. 3 Med. 131. 
Stil. 


8 this general freedom and 
allowed by the Comm on law, it appeats plainly that the 

ing by bis prerogative, and without help of an act 
of parliament, may prohibit his ſubjects from going out 
of the realm; but this muſt be by tome expreſs prohibi- 
tion; 2s by laying on embar which can be only 
done in time of danger, ot by writ of Ne cent Regno, 
which from the words Quamplurima nobis & corona 
woſtre prejudicialia ibidem proſequt intendis, appears to be 
2 ſtate writ, but is never granted univerſally, but to 
teſtrain 2 particular per upon oath made that he in- 
tends to go out of the realm; indeed Fieaberbert ſays, 


that the King may reſtrain his ſubjeQs by pr ation; 


and aſſigns as a reaſon for it, that the King may not 
tires a writ to 


know where to find his ſubject, ſo as to 
him. 12 Co. 33. 11 Co. 92. Fitz. N. Z. 8. 2 bft. 


on may reſtrain any of his ſub;eQts from go- 
ing abroad, in like manner it is clearly agreed, that he 


may —— and that the diſ- 
ing a privy ſeal for this purpoſe is the hi con- 
—— 1 rr 


King himſelf directed to the 


mand is, that he ſhall return 
ance, which is the ſtrongeſt compulſion that can be uſed. 

5. The thing required by the King is the principal 
2 a ſubjeQ, viz. to be at the ſervice of his King 
18 Dyer 128. b. Lane 44. Moor 109. 3 

179. | 

The puniſhment for this offence is, the ſeizing the 
party's eſtate till he return ; and of this there are divers 
inſtances in our books. And when he does return he 
ſhall be fined. 1 Hawk. P C. 59, 60. 

As that of William de Brittain in the 19th of Edu. 2. 
who refuſing to return upon the King's writ, his goods 
and chattels, lands and tenements, were ſeiſed into the 
King's hands; and the like was done in the caſe of Ed- 
— Earl of Kent in the ſame reign. Dyer 
1 i 

So in the caſe of one Bartue whe married the Dutcheſs 
of Suffolk, they obtained a licenſe from Queen Mary to go 
out of the realm, under pretence of recovering ſome 
debts they were entitled unto as executors to tte ; 
when in reality it was on account of the religion 


party. 2dly, The com- 
his faith and allegi- 


eſta- 
bliſhed by C. Mary, and living with other fugitives un- 
2 of the Palſgrave of the Rhine in Ger- 
iniſt, were ſent to by 
Privy Seal; but the meſſenger in endeavouring to ſer ve 
them with his letters, being obſtrutted, beat and abuſed 
by their ſervants and attendants, a certificate was made 
of this, and their lands and tenements ſeiſed. Dyer 176. 
Fenk. Cent. 220. Bartue's caſe. 
$0 in the caſe of Sir Francis Englefield, who departed 
the kingdom on a licenſe received for three years; but 
not returning at the expiration of the three years, a 
Privy Seal was ſent to him by Q. Elizabeth, which he 
not obeying, and this matter certified into Chancery by 
the Queen, under her ſign manual, in the fitth year of 
Vol. II. Ne. 116. 


only an intereſt in the offender 


4. Of the King's þ 


yet he hath no power 
have been received and eſtabliſhed in theſe ki 


there had been 
have been conſtrued to be void u 


| Rome, as ſuch, bind in the kingdom of England; but all 


a Meor tog. n 
is Englefield's caſe. See alſo 7 
Leon. 135. 
of Sir Nobert 


So in the 
travel, obtained a licenſe from King James I. to go to 
Venice; but before his departure he dy indenture enrolled 


Dudley, who intending to 


for valuable conſideration, as was expreſſed in the de ed, 
(but none paid) conveyed the manor of Ki{Fngworth with 
— to 1 of Nettingbam and r in fee. 
with a proviſe, that upon tender of an l Id all 
1 and with eee the 
bargainees that they ſhould make all ſuch eſtates as the 
ſaid Sir Robert ſhould appoint ; the inces were not 
parties to the deed, nor had they notice of it till ſome 
time after ; but afterwards they made a leaſe to Sir Rebert 
Lee, to the intent that Lady Dudley ſhould take the pro- 
fies of part of the premiſſes for ten years, if their eſtate 
continued ſo long unrevoked. The King hearing that 
Sir Rabert had been guilty of ſome bad practices beyond 
ſea, in the faſth year of hisreign ſent his Privy ſeal to him, 


which he not obeying the great queſtion in this caſe was, 


Whether thoſe lands thus conveyed were fottcited; and 
adjudged that they were, the conveyance being frau- 


| dutent as to the King. Lane 42, c. The King v. Earl 
of Nattingbam, Paſch. 7. Fac. I. in ſeacc. 
la 


theſe caſes it hath been held, that the King hath 
's lands till he return; 
and that his reſtoring of them to him is not a matter of 
grace bur of right. Lane 49. Per Tanfield Ch. Baron. 


preragative in relation to Civil and Ec- 
cleſiuſtical juriſdiftion ; in creating officers, and in mak- 
ing war and peace. | 


All juriſdiction exerciſed in theſe kingdoms that are 
in obedience to our King, is derived from the crown ; 
and the laws, whether of a temporal, eccleſiaſtical or 


military nature, ate called his laws; and it is his prero- 


gative to take care of the due execution of them. Hence 
all judges muſt derive their authority from the crown, 
by ſome commiſſion warranted by law; and muſt exer- 
ciſe it in a lawful manner, and without any the leaſt de- 
viation from the known and ſtated forms. Fleta, c. 17. 
Cs. Lit. 99. a. 144- | | 
So al the King is the fountain of juſtice, and 
entruſted with the whole executive of the law, 
to change or alter the laws which 


every ſubjeQ; for it is by 


they declare and aſcertait the rights and liberties of the 
people, and —_— 8 _— or change 
| parhament. 4 inſt. 164 2 Inf. 478. 

2 Hal. Hiſt. P. C. 131, 282. Fung. 418. aaf. 5 to. 
From the inherent right inſe parable from the King to 
diſtribute juſtice among his ſubjects, it hath been held, 
that an appeal from the Iſle of Man lies to the King in 
council, without any reſervation in the grant of the ſe 
of Man of any ſuch right; and it was fai 
excluſive words, that yet the grant 


The gland in matters 
eccleſiaſtical, is a moſt unqueſtionable right, which, as my 
Lord Hale ſays, may be proved by records of undoubted 
truth and authority ; and though, as he ſays, the pope 
made great uſurpations and encroachments on this right, 
yet theſe were always complained of as illegal ; and thoſe 
encroachments are now pared off by the ſtatutes 25 Hen. 
S cap. 19, 20, 21. and 26 Hen. 8. cap. 1. 

So that the King of England dath not recognize any 
foreign authority ſuperior or equal to him in this king- 
dom, neither do the laws of the emperor or pope of 
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the ſtrength and obligation that either the papal or im- 
perial laws have obtained in this kingdom, is only be- 


cauſe they are and have been received and almitted in | 


this kingdom, either by conſent of parliament, or by 
immemorial uſage and ion in ſome icular 
courts and matters, and not otherwiſe. 1 Hal. Hift. 
P. C. 16. 


The King therefore is ſaid to have two juriſdictions, 


one temporal, the other eccleſiaſtical ; the latter of which 
is derived from the Common law, . 
the proceedings, and the coercive power exerciſed in 

— courts, is after the ſorm of the Canon and 
Civil law, and this being indulged to them, the judges 
of the Common law will give credit to their proceedings 
and ſentences in matters in which they have a juriſdic- 
tion, and beheve them — cbr Bro 3 
church, although againſt on of the Common law ; 
and if there be a gravemes it muſt be redreſſed by appeal. 


1 Show. Rep. 218. 1 Rot. Abr. 530. 4 Ce. 29. 7 Ca. | 


| they-fhall hare the debtor's lands and rents un 
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: lands and til they be 
ſatisfied, unleſs he can acquit himſelf againſt the pleiſges 

Gozds and chattels] By order of the Common 4h 
the King for his debt had execution of the body, land- 
and goods of his debtor; this is an act of grace, and re. 
ſtrains the power that the King before had. 2 lnſt. 19. 
4 1 be diflrained) It was reſolved by the court, thi: 
this does not extend, nor was ever taken to ex. 
tend to ſureties in a bond of recogniſance, if they may 
be fo called, being bound themſelves equally with the 
principal, as ſureties to perform covenants and 5 
tors only, who by expreſs words are not reſponſible, un. 
leſs — 3 become inſolvent, and 10 are K 
tional debtors only. And ſo the act has always been 
conſtrued, and the words themſelves imply as much. 
Hard. 378. Mich. 26 Car. 2. Attarney General v. Reſby, 
{ By flat. 9 Hen. 3. c. 18. The King's debtors dying, 
the King ſhail be ſerved before the executor. 


preferred in fatisfaft:on of his debt by the executors be- 
fore any other. And if the executors have ſufficient to 
pay the King's debt, the heir nor any purchaler ot his 
lands ſhall not be charged. 2 Inſt. 32. 

Stat. Weſtm. 1. 3 Ed 1. c. 19. enacts, That the ſheriff 


ſhall diſcharge the debtor thereof, in pain to forfeit three 


times ſo much to the debtor, and to make fine at the 
. [King's will. And the ſheriff and his heirs ſhall anſwer 


all monies that they whom he employed do receive; 
and if any other that is anſwerable to the exche- 
by his own hands do fo, he ſhall render thrice fo 


— EY 
much to the plaintiff, and make fine as before. And 


upon payment of the King's debt, the ſheriff ſhall give 


to be grievouſly puniſhed. 


to the King are com 


fines, iſſues, amercements and other duties to the King 
received or levied by the ſheriff ; for debt in its large 
ſenſe ſignifies whatever a man doth owe; and debere di- 
citur quia deeft babere; debitori enim deeſt quod babet, cum 
ft creditoris, maxime in caſu domint regis. 2 lIuſt. 198. 


underſtood, quaad reſtitutionem, but not quoad panam ; 


that is for the. civil but not for the criminal part; for it 


. 
i 


1 maxim in law, pœnã ex delicto defuncii heres teneri 


non debet; and again in reftitutioner non in panam beres 


ſum ſucchdit. 2 Inſt. 198. 


Ih 


j 
4 


| 


1177 
3251 
71 
it 
4.6 


— tri of the co 
upon country, 
er not. x Hl HA. P. C. 163. 
3. Of the King's prerogative in relation ta bis debts. 
ſtat. 9 H. 3. c. 8. The King nor his bailiffs ſhall 
levy? hug lands G rens fs long the debtor 
hath l the pledges 


pal is ſufficient ; but if 


KN 


3 Stat. 28 Ed. 1. 6 


according to this act, if it be refuſ, 


ap. 12. enacts, That beaſts of the 
plough ſhall not be diſtrained for the King's debts ſo long 
as others may be found, upon ſuch pain as is elſewhere 
ordained by ſtatute (viz. by the ſtatute De diſtricliane 
ſcaccarii, 51 H. 3.) And the great diſtreſs thall not 


debtor can find convenient ſurety, the diſtreſs ſhall in 
the mean time be releaſed ; and he that does otherwiſe, 
ſhall be grievouſly puniſhed. 

This is an act of grace, and upon this act there lies a 
it directed to the ſheriff, commanding him to receive 


ſurety according to this act, which if he refuſes, an at- 


tachment lies againſt him, or the party offering ſurety 
may have an 

againſt the ſheriff, Cc. 2 [nft. 565. 

Stat. 25 Ed. 3. flat. 5. cap. 19. enables a common per- 

ſon to ſue adebtor of his (who is likewiſe a debtor to the 

King) to judgment; but he cannot proceed to exe- 


| cution, unleſs the plaintiff gives ſecurity to pay the King's 


debt firſt, and then he may -take execution for his own 
and the King's debt too. 

Far otherwiſe, if without giving fuch ſecurity, the 
party takes forth execution upon his judgment, and 
levies the money, the ſame money may be ſeiſed up- 
on to ſatisfy the King's debt; per Doderidge, J. Gua?. 
290. cites * 3. Decies tantum 12. : 

Stat. 33 H 8, cap. 39. ſed. 2. enafts, That all obli- 


gations and ſpecialties concerning the King and his heirs, 
or 


ments are in like manner; but to pledges and manucadp. 


By this ſtatute, the King by his prerogative ſhall be 


having received the King's debt, upon his next account 


a tally to the debtor, and the proceſs for levying the ſame 
ſhall be ſhewed him upon demand without fee, on pain 


The King's debt] Under this word debt all things due 
and not only debt in 
che proper ſenſe, but duties on things due, as rents, 


The ſheriff and bis beirs ſhall anſwer] This is to be 


be taken for his debts, nor driven too far; and it the 
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ar made to his or their uſe, ſhall be made to his Highneſs 


and to his heirs, Kings, in his or their name or names, 


. words, domino regi, and to no other perſon to 
his _ to be paid to his Highneſs, by theſe words fol- 
vend” cidem domino regt bered” vel executaribu e ſuis, with 
other words uſed in common obligations, which obliga- 
tions and ſpecialties ſhall bein the nature of a ſtatute ſtaple. 

None other is to be charged, but ſuch as were liable 
to the bond when it was made; per Shute. Sav. 10. 
Puſcb. 22 Hix. Purter's caſe. 3 

An obligation for performance of covenants is within 
this act, after that the covenants are broken. Re ſolved, 
7 Rep. 20. b. Mich. 39 40 Eliz. in the Exchequer, 
in Sir Thomas Cecil's cale S. C cited, Hard 368. Fuſcl. 
16 Car. 2. in caſe of The Attorney General v. Waring. 
S. C. cited, Hard. 442. Puſch. 19 Car. 2. in caſe of The 
Mttzrney General v. Sir Henry Palmer. 

By /e#. 3. of the ſai act 33 Hen. 8. c. 39. all ſuch ob- 
Feations, the debt not being paid, ſhall come, remain, 
an be to the heirs or executors of the King as he ſhall 
afſign or appoint; and if any perſon take any obii- 

non to the ule of the King or his heirs, otherwiſe than 
25 aforeſaid, he ſhall ſuffer ſuch impriſonment as ſhall 
be adjudged by the King or his honourable ceuncil. 

Sec. 6. Coſts and damages are given to the King. 

Sect. 7. Directs debts to be ſued for in proper courts. 

Sell. 13. And every of the faid covrts are empowered 
ꝛo ſet ſuch fines, penaltics, and amerecments, upon par- 
ties, ſheriffs officers and other perſons, tur their defaults, 
contempts, negligences or miſdemeanors, as to the faid 
reſpective courts ſhall ſeem expedient. And all trials in 
the ſaid ſeveral courts ſhall be by due examination of 
witneſſes, writings, proofs or ſuch other way as by the 
faid ſeveral courts ſhall be thought expecient. 

Kc. 25. And in all actions and ſuits in any ol the 
courts aſoreſaid for any debt due to the King by reaſon 
of any attainder, outlawry, forfeiture, gift of the party, 
er by any other collateral ways or means, it ſhall be 
ſufficient in law to ſhew and allege generally, that the 

to whom the faid debt did belong, fuch a year and 

y did give the ſame to the King, or was attainted, 
outlawed, c. whereby the ſaid debt did accrue tothe 
King; and the ſame matter ſo to be ſhewed and alleged 
generally ſhall be of the ſame force and effect, as if the 
whete matter had been . and declared at large ac- 
cording to the order of the Common law. 

K 26. If any ſuit be commenced or taken, or any 

be hereafter awarded for the King, for the reco- 
=P of any of the King's debts, that then the fame ſuit 

proceſs ſhall be preferred before any perſon or per- 
fons. And that our ſaid ſovereign Lord, his heirs and 
ſucceſſors, ſhall have'firſt execution againſt any defendant 
or defendants, of and for his faid debts, before any per- 
fon or perſons; ſo always that the King's ſuit be taken 
and commenced, or proceſs awarded for the faid debt, 
at the ſuit of our ſovereign Lord the King, his heirs 


or ſucceſſors before judgment given for the ſaid other 


perſon or perſons. 

This ſtatute abridges the prerogative and controuls the 
Common law; and here is a negative implied, per Baron 
Parker and Nichels, S. P. tho? the ſtatute founds in the af- 
firmative; for it enaQts a new thing, and the ita quod makes 
a condition precedent and a limitation. And Street Ch. B. 
accordingly, and the words are introductive. Hard. 27. 
Mich. 1655. in Scacc. The Attorney General v. Andrew. 

Strange Arg. ſaid, That upon this ac he took it, the 
fuit muſt be ſaid to be then taken or commenced when the 
firſt ſtepis made towards the proceeding toexecution, and 
the firſt ſtep to be taken is to procure a fiat of a baron, 
and then it is in fact that the proceſs is awarded. G. Eg. 
R. 222. Hill. 12. Geo. 1. in caſe of The King v. Man. 

Sea. 27. All manors, lands, tenements, poſſeſſions and 


hereditaments, the which now be, or that hereafter ſhall 


come or be in, or to the hands, poſſeſſion, occupation, or 
ſeiſin of any perſon or perſons, to whom the ſaid ma- 
nors, &c. have heretofore or hereafter ſhall deſcend, re- 
vert or remain in fee-fumple or in fee-tail, general or 
Ipecial, by, from or after the death of any of his or their 
auceitor or anceſtors as heir, or by gift of bis anceſtors 
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whoſe heir he is, which ſid anceſtor or anceſtors was, is 
or ſhall be indebted to the King or to any perſon or per- 
ſons to his uſe, by judgment, recogniſance, obligation 
or other ſpecialty, the debt whereof is or ſhall not be 
contented and paid; that then in every ſuch caſe the 
fame manors, Sc. ſhall be and ſtand by authority of this 
act, from henceforth charged and chargeable to and for 
the payment of the ſame debt, and of _ part thereof. 
| All manors] A. ſeiſed of the manor of F. in confiders- 
tion of a marriage to be had between B. his fon and . 
daughter of J. S. covenanted to levy a fine to the uſe of 
himſelf and his wife for their lives, remainder to the uſe 
of B. and M. and the heirs of their bodies, with remain- 
ders over; afterwards A. acknowledged a recogniſance to. 
the Queen and died. His wife died; the manor is ex- 
tended for the Queen's debt, by force of the ſtatute. It 
| was argued by Cale, that the manor is not chargeable 
by the ſaid ſtatute; but it was made tor the King's be- 
nefit in two points. 1. To make lands entailed liable 
for the King's debts, where they were not ſo before, a- 
gainſt the iſſue. 2. To make bonds taken by the officers 
of the King to the uſe of the King, as effectual as ſta- 
tutes ; that the words (was or ſhall be indebted) ſhall not 
be intended after the gift made; that (ſhall be) is to be in · 
| tended of future debts after the ſtatute, whereas at the 
tune of the ſettlement A. was not receiver or other offi- 
cer to the Queen; the words are (by gift after the debt 
acknowledged to the Queen;) that this caſe is not with- 
in the ſtatute; for the words are (of. the gift of his 
anceftor) ; but here B. has not the mancr of the giit 
of A. but rather by the ſtatute of uſes, and fo he is in 
| . and not in the fer, by his anceſtor ; for the fine 
was levied to divers perſons to the uſes atoreſaid, nor 
| was the gilt a mere gratuity, but in conſideration that 
he thould marry the daughter of F. S. and the debt ac- 
crued nut till after the gift. He admitted that had there 
been any fraud in the caſe, or any purpoſe in 4. when 
he made the conveyance, to become the King's debtor 
or officer, it would be within the ſtatute, and the gift 
had been a mere gratuity, Cc. and afterwards (as Cole 
| reported) B. and his lands werediſcharged. 2 Le. go, 91. 
pl. 114. Mich. 29 El. in the Exchequer. Foſtew's caſe. 
| Shall be indebted) This is intended an immediate 
debt, and not ſuch debts as are due to the ſubje& and ap- 
| pertain or accrue to the King by attainder, outlawry, 
torfeiture, gift of the party, or by any other collateral. 
way or means; for which this ſtatute has a clauſe a little. 
betore this branch, for the writ and g manner and 
form of pleading in ſuch caſes of the part of the 
for the recovery of them, that the party ſuch a year 
day, c. (which ſee at .. 25. above) So that the ſeveral 
manners of penning theſe two branches manifeſt the in- 
tention of the makers of the act to prefer immediate 
debts due to the King by judgment, &c before debts of 
the ſubjeQs which accrue to the King by ment, at- 
tainder, outlawry, c. and the reaſon was, becauſe debts 
due immediately to the King by judgment, recogniſance, 
obligation, or other ſpecialty, are in their nature more 
high, and may be better known, and upon ſearch found, 
than debts due to ſubjects. Reſolved, 7 Rep. 2. a. in Lord 
Anderſon's cale. Tenk. 226. pl. 99. S. P. But for ſuch 
debts the King is left at Common law. If the King's 
debtor, officer or accomptant has leaſes for years or goods, 
theſe leaſes and are not liable if the ſaid debtor fold 
them bona fide : But if he fold them by covin it is other- 
wiſe. If land be purchaſed with the King's money, is 
L liable to ſatisfy the King. | 
The debt ought to be immediately to the King him- 
ſelf, or if it be to any other than to the King, it ought 10 
be originally tothe ule of the King. 7 Rep. 22. a. 
It was reſolved, That if tenant in tail becomes in- 
debted to the King by receipt of monies of the King 
or otherwiſe, unleſs it be by judgment, recogniſance, 
obligation or other ſpecialty, and dies, the lands in the 
keiſin of the iſſue in tail by force of this act ſhall not be 
extended by this a& for ſuch debt; for the ſtatute ex- 
tends only to the ſaid four cales, and all other debts re- 
2 os Commer ts. 7 Rep. at. b. Tria. 41 Eliz. in 


Scace. in Lord Ander ſon's caſe. 
The 
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The iſſue in tail (the land being 
Fable in either of the ſaid four caſes, 
alienee of the iſſue; for the words of 
extend to this alienee ; the Common 
the King in theſe caſes; the ſtatute helps the 
the faid cafe againit the iflue in . 
S. P. Ib:d. 285. pl. 19. 

The iſſue in tail hall not be ch 


conviction 


the 23 Elz. 1 Rel. Rep. 94. Mich. 22 Fac. B. R. in 
of Toe King v. Dedter Foſter, cites as reſolved Mich. 


a | be 


to the Queen, and one W. 
| in 1 in which obligation W. did not 
mention his heirs; P. aſſigned the obligation in which 
W. was bound to him, to the Queen, and upon this pro- 
ceſs was made againſt the heir of /. And it was held 


"a Pee, That the Ki his liberty 
29. he King may at 
demand his debts of any — ww 
any perſon indebted, if the executors, (fc. have aſſets. 
J. &. was obliged to Sir Richard Cavendiſh, late trea- 
ſurer of the chamber to King HI. in 100/. 
who was indebted to the King, upon which was 
made againſt thoſe — were —＋2 4 of the * FR 
tempore conſectionis ſcripti pred? to the ſaid Sir 
Richard. Per Manwood Ch. B. The tertenants are not 
c in this caſe, but the heirs and executors. Per 
Shute ſecond Baron, If any obligation be made to the 
King, it ſhall be of the ſame nature as a ſtatute ſtaple 
to all intents, by this ſtatute; but obligations made to 
other perſons to the uſe of the King, ſhall be executory 
againſt. the obligor, his heirs, executors or adminiſtrators, 
and not againſt other perſons, but if 7. N. be bound to 


{one . 
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this to Sir Richard Cavendijh, and 


B. was indebted to the Queen, for the 
which debt certain lands, which were the lands of the 
ſaid N. at the time of the faid debt, were purchaled 


payment of 


againſt whom and one C and D. the Sy 
exhibited his bill in the Fxchequer-chamber, praying, 
that the equity of the caſe might there be examined. Be- 
fore ariy anſwer made . paid the debt, and then de- 
manded judgment if the court would hold further plea, 


{inaſmuch as the caſe of the privilege was determined, 


which is the debt due to the Queen. And it was held 
by the court, that upon this reaſon the court ought to 
diſmiſs the cauſe, and fo it was done. Sau. 15. pl. 39. 
Paſch. 22 Eliz. Sir Thomas Ragland v. Wildgooſe. 

Seft. 31. It any perſon of whom any ſuch debt ſhall 
demanded, ſhew in any of the ſaid courts ſufficiene 
matter in law, reaſon or good conſcience, why ſuck per- 
ſons ought not to be charged with the fame, and the mat- 


| and matter in law, reaſon (and then comes) good con- 


ſcience ; and without queſtion the firſt words, viz. cauſe 
and matter in law ſhall extend to all the debts of the 
King, and proceſs thereupon, as well at Common law 
as this act. And the concluſion of the ſaid branch 


does not make againſt it. For the ſenſe thereof was, 
that he ſhould plead matter in law or conſcience, 
and 
im 


that —_—_ 11 ſai} act ſhould be an 
pediment thereto. per cur. 7 Rep. 19 6. 
Mcb. 39 & 40 Eliz. in Sir Thomas Cecil's cafe. 

Scire facias iſſued againſt Sir . H as heir to M H. 


his father, upon a recogniſance acknowledged to Ki 
bn 
ſeire feri, and upon his default judgment was given. And 
becauſe in truth he never was ſummoned, and had 
matter, if he had had notice thereof, to plead in diicharge 
of the recogniiance acknowledged, all which he ſhewed 
in certain in a bill in Engliſh in the Exchequer-cham- 
ber; upon which, upon conference had by Mamucad and 
the other Barons, with the two Ch. J. he was diſchar- 
ged of the ſaid recognizance. 7 Rep. 20. a. in Sir The- 
mas Ceciſ's caſe. As 3 Rep. Trin. 37 Elia. Sir William 
A , 
' tn law, reaſon or goad conſcience] A. obtained of the 
King a Privy ſeal, 82 . of certain te- 
cognilances for appearing at the ſeſſions, amounting in 
the whole to 800. was granted to her. And it was 
now made 2 queſtion, Whether the court might com- 
pound thoſe forfeitures roms of the Privy ſeal which 
was granted before the Privy ſeal and grant to 4 ? And 
it was doubted whether the ſaid Privy ſeal did not take 
away and revoke the power given to the court in this 
particular? But it was held clearly per cur. That the 
court might good matter in equiiy diſcharge theſe 
debts by virtue of this ſtatute. And the caſe in queſtion 
ſeemed a hard caſe to the court, becauſe the party him- 
ſelf was the cauſe why there was no appearance, by bea- 
ting the party fo heinouſly the very day before they ought 
to have appeared, that ihey were diſabled thereby to ap- 


pear. Hard. Mich. 15 Car. 2. in . Mrs. 
Aſbe's caſe. W- , 8 

. put 1c l. out at intereſt to the defendant, 
and took bond in the name of one J. who became 
felo de ſe, and now the plaintiff was reſie vc y_ the 
| | ng 


1 


King upon this truſt, in equity upon this ſtatute. Sed 
Guere, Whether this ſtatute extends to equity 

2. . . . 
apainſt the King, otherwiſe than in caſe of pleas by way ef 
diſcharge ? but it was likewiſe decreed in this cauſe that 
the plaintiff ſhould be faved harmleſs from all others. 
Hard. 176. Hill. 12 & 13 Car. 2. Sir William Hir v. 
The Attorney General and Sir William Cooper. 
And the matter 7 ſhewed be ſufficiently 
as iſſued againſt 7. the father, and T. the fon, to 
thew cauſe wherefore they did not pay to the King roool. 
for the meine profits of certain lands holden by them from 
his Majeſty, for which land judgment was given for him in 
| the Exchequer, and the meſne rates were found by inqui- 
ſition, which returned that the ſaid meſne profits came to 
ro00l. upon which inquiſition this ſc: 
whereupon the ſheriff returned that T. the father was dead; 
and T. the ſon now appeared, and pleaded that he took the 
profits but as 2 ſervant to his father, and by his command, 
n r profits, 
alſo the judgment the ſai was given againſt 
2 father — him for default of ſufficient — and 
not for the truth of the fact; and he ſhewed this ſta- 
tute, which he aided him for his equity 
Whereupon the King demurred. Tanfield Ch. B. faid, 
that the matter in equity ought to be ſufficiently proved, 
and here is 1 the allegation of the party, and 
the demurrer of Mr. Attorney for the King; and if the 
be in law an admittance of the allegation, 


| and fo a ſufficient proof within the ſtatute, is to be adviſ- | 


ed upon; and for that point the caſe is but this: A 
ſcire facias iſſues out of this court to have execution of 
2 iſance, which within this act ought by pretence 
and allegation of the defendant to be diſcharged tor mat- 
ter in equity, and the defendant pleads his matter in equi- 
ty, and the King ſuppoſing this not to be equity within 


this ſtatute, demurs in law, whether that demurrer be | 


an inſufficient proof of the allegation within the ſtatute 
or not? 
chequer, Trallep's caſe. 

Sd. 33. This act ſhall not take away any liberties 
belonging to the dutchy and county Palatine of Lancaſter. 

S. 34. Proceſs and executions for debts in the court 
of Excl ſhall be made in the 
officer as hath been uſed, as by this act is limited. 

Stat. 13 Eliz. cep. 4. ſecl. 1- enacts, That all the 
lands, tenements, and hereditaments, which any accomp- 
tant of the Queen, her heirs and ſucceſſors, hath while 
he remains accountable, ſhall for the payment of the 
debts of the Queen, her heirs and ſucceſſors, be liable, 
and put in execution in like manner, as if ſuch acc 


of the ſtatute · ſtaple) to her Majeſty, her heirs and ſucceſ- 


fors, for payment of the ſame. 
The Queen by her letters patents, granted Catalla ut- 
lagatorum & felonum de ſe within ſueh a precinct; one 


who was indebted to the Queen is ſels de ſe within the 
precinck. It was the opinion of all the Barons, and fo 
ruled, that notwithſtanding the grant by the ſaid letters 
patents, the Queen ſhall have the goods for ſatisfying her 
debt. 3 Le. 113. pl. 16t. Hill. 26 Eliz. in the Ex- 
chequer. Anon. Mz. 126, 127. S. C. between The 
= and Biſbop of Sarum and C:xhead; and there per 
ood Ch. B. the patent does not extend to have the 


goods of felo de ſe againſt the Queen for her debt, be- 


cauſe it wanted the words (licet tangat nos; but he 
agreed, that if the lands of the felon be liable [ſufficient 
to anſwer] all the debt of the Queen, the court may in 
diſcretion take all the lands in extent, and leave the 
goods to the patentee. And as to a petition ef Coxbead 
praying a diſcharge of the lands, &c. by him purchaſed 
of the officer debtor to the Queen, it was anſwered, that 


- the land was ſubject to the Queen's extent forall arrears 


of receipts by his office received before the conveyance 
thereof, though the reccipt be after the conveyance, and 
that by reaſon of this ſtatute ; but as to another office ac- 
cepted after the conveyance of the land, the arrears of 
that ſhall not charge the land fo conveyed. 

B. L. having purchaſed a long term for yeats in the 
Lamb Jun, and of other houſes in &. Clement's parith, 

Ver. IL No. 116. | 


jornatur. Lane 31. Paſch. 7 Jac. in the Ex-| 


dr, 


ſtatute of Queen Elizabeth the land and the 


ire facias iſſued ; | Ki 


| 
| 


| 


moved. 


by fuch | mi 


omp- | 
tant had ſtood bound by writ obligatory, (having the effect ſai 
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| afterwards purchaſed the inheritance ; afturwards he be 
came receiver of North Wales, and having occaſion for 

5000. aſſigned over the term way of mort to 
J. S. Afterwards on the marriage of E. L. his fon, he 
ſettled the houſes in St. Clement*s (inter alia) on himſelt 
for life, remainder to E. L. his fon, and the heirs of his 
- There was iſſue of the marriage a daughter, nuw 

the wife of P. after this B. L. s theſe houſes to 
N. for 18001. The King extends houſes for the 
debt of B. L. N. gets an of the extent, and 
a Privy ſeal for the debt. Reſolved, 1, oP the 


of B. L. was bound and flood liable to anſwer 
King's debt, although he was not actually a debtor to 
ng, nor any extent againſt him in ſeveral 

2dly, That where a term is attendant on the inheritance, 
if the King extends the inheritance, he ſhall 7 
right to the term; but if it ade 
ſigned before any actual extent, the aſſignment will ſtand 
good, and the term not liable to the Ki 
Vern. 389, 390. Mich. in Canc. Nicholls v. 


Porter, & 2, e contra. 
be not paid within fix months 


Sed. 2, 3. If this ſuper 
after the account paſt, the Queen, c. may ſell ſo much 


of his eſtate as will anſwer the debt, and the overplus of 


the ſale is to be rendered to the accomptant or his heirs, 
by the officer that receives the purchaſe money, without 
further warrant. 

Upon this ſtatute divers doubts and queſtions 
; 1it, If the debtor died, whether the land might 
be fold ? 2dly, When the account is determined after his 
dly, When the accomptant, after his becoming 

in makes feoffment, or other ef- 


the 


1 646, & pl. 895. Anon”, [where 272 
5 646, 95. „ [w the 
faid laſt mentioned act is 12e 


Sect. 5. If ſuch accomptant or debtor purchaſe lande 
in other names in truſt for their uſe, that being found. 
by office or inquiſition, thoſe lands alſo ſhall be liable to 
ſatisfy the debt in ſuch manner as before is expreſſed. 

Sec. 6. Lands purchaſed by accomptants ſince the begin- 
ning of the Queen's reign, either in their own names, or 
in the names of others in truſt for their uſe, ſhall be alfo 
liable to be ſold for the diſcharge of their debts, as afore- 
faid, rendering the overplus to the accomptant as before. 

Sec. 9. Provided, That biſhops lands ſhall be only 
chargeable for ſubſidies or tenths, as they were before 
the making of this act, and not otherwiſe. 

Sed. 10. Neither ſhall this act extend to charge any 
accomptant whole yearly receipt exceeds not 300 other- 
wiſe than as he was lawfully chargeable before this aQ. 

' Jeet. 11, 12. Neither ſhall this act extend to ſuch ac- 
comptants, as by order of their offices, and charge, imme- 
| diately after their accompts paſt, are to lay out money 
again; ſuch as are Treaſurers of war, garriſons, navy, 
| proviſion of victuals, or for fortifications or buildi 
and the maſter of the wardrobe ; unleſs the Queen, Ec. 
command preſent pay. 

Sf. 13. Neither doth this aft extend to ſhetiffs, eſ- 
cheators or bailiffs of liberties, concerning whoſe accompts 
the courſe remains the ſame that it was before. 
ect. 14. Lands bought of an accomptant bens fide, 
and without notice of any fraudulent intent in - Tr 


— 


comptant, ſhall be diſcharged ; and if they be found by 
6 * F office 


* 
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dffice, yet ſhall they upon traverſe be diſcharged without 
livery, ouſter le main or other ſuit. 

If a man is a receiver to the King, and is not indebt- 
ed, but is clear, and ſells his land, and ceaſes to be re- 
ceiver, and afterwards is appointed to be receiver again, 
and then a debt is contracted with the King, the former 
ſale is good. Arg. 2 Mad. 247. 29 Car. 2. in ſcucc. At- 
tarney General v. Alſton. 

Sef7. 15. The Queen, &c. being ſatisfied by ſale 
of lands, the fureties ſhall be diſcharged for ſo much, and 
if any yet remain unpaid, the ſureties ſhall pay the reſi- 

due rateably according to their abilities. 
By 27 Eliz. cap. 3. ſect. 2. The Queen, c. may 
make ſale of the accomptant's lands, Ec. as well after his 
death as in his life-time, and as well where the account 
is made, and the debt known within eight years after his 
death, as where the account is made, and thedebt known 
in his life-time. 

Seat. 3. Provided, that after the 's death, 
and before the lands be ſold, a ſcire facias ſhall be award- 
ed to garniſh the heirs, to ſhew cauſe why lands, &c. 
ſhould not be fold, Fc. whereupon, if the heir, upon 
ſuch garniſhment or two nibils returned, do not prove 
anto the court, that the executors or adminiſtrators of 
the accomptant have ſufficient, then ten months after 
ſuch two mbils or garniſhment returned the land, c. 
2 and diſpoſed according to the ſtatute of 13 

4- 

4. 4 Nevertheleſs, the heir's ſale — ty 
good conſideration before the ſcire facias awarded, ſhall 

11 is not conſenting to defraud the 
Queen, &c. | 
Sec. 5. This ſtatute ſhall extend to all officers of re- 
ceipts and accompts to her Majeſty, and to no other. 

Sed. 6. If the debt grow in the courts of the dutchy 
or wards, a Privy ſeal ſhall iſſue out againſt the heir to 
appear at a certain day, to ſhew cauſe, Oc. when, if he 
appears not, upon affidavit made that it was duly ſerved, 
an attachment with proclamation ſhall iſſue out againſt 
him, to be proclaimed in ſome open market in the county 
where he dwelt twenty days (at leaſt) before the return 
thereof, whereupon, it he appears not, the lands, &c. 
ſhall be ſold and diſpoſed as aforeſaid. 

Seft. 7. The heir's lands ſhall not be fold during his 
minority; but at any time within eight years after his 
full age they ſhall be liable as aforeſaid. 

Far more learning concerning the King's prerogative, ſee 
4 Bac. Abr. and 16 F 17 Vin. Abr. tit. Prerogative. 

PREROGATIVE COURT, (Curia prerogativa Ar- 
cbiepi ſcopi ienſit, ) Is the court wherein all wills are 
proved, and all adminiſtrations taken that belong to the 
Archbiſhop by his prerogative; that is, in caſe where the 
| deceaſed had goods of any conſiderable value out of the 
dioceſe wherein he died ; and that value is ordinarily 5/. 
except it be otherwiſe by compoſition between the ſaid 
Archbiſhop, and ſome other Biſhop, as in the dioceſe of 


| London it is ten pounds: And if any contention grow | 
touching any ſuch will or admi- 


between two or more, 

niſtration, the cauſe is ly debated and decided in 
this court. The whereof is termed Fudex curie 
Prærogativæ Cantuarienſis, the Judge of the Prerogative 
caurt of Canterbury. The Archbiſhop of York hath alſo 
the like court, which is termed his Exchequer, but far 
inferior to this in power and profit. 4 ft. fol. 335. 

PREROGATIVE OF THE BIS OF CAN- 
TERBURY or YORK, {Prerogativa Archiepiſcops Can- 
tuarienſis fros Eboracenſes,) Is an eſpecial pre-eminence that 
theſe ſees have in certain caſes above ordinary Biſhops 
within their province, of which whoever deſires to receive 
more full information, may read the book, entitled, De 
Antiquitate Britannice Eccleſiæ Cantuarienfis Hiſtoria, and 
eſpecially in the eighth chapter of that book, pag. 25. 
Cowel, edit. 1727. 

PRESBY TER, A prieſt. Id. ib. 

PRESBY TERATUS JUDAZORUM TOTIUS AN- 
CLIE, Was a temporal office in Henry the Third's 
time, being the Cuſ/tos rotulorum, or Controllerſhip of the 
Exchequer, for the Jews. Scaccarii Fudaiſmi noſtri. 


Aden of Wales, Tork, 


of 

| PRESBYTERIUM, The Pieſbytery; the chair os 
chancel ſo called, becauſe it was the place approptiated to 
the Biſhop and prieſts, and other clugy, while the 14 
were confined to the nave, or body of the church. J. ; 

PRESCRIPTION, (Prefcriptio,) Is a title 2cquireg 
by uſe and time, and allowed by the law, which is bevand 
the memory of man. Kitchin, fel. 10.y. faith thus, Pre. 
ſcription is, when for continuance of time, Ultra memg- 


rium hominis, a particular perlon hath particular right 


againſt another particular perſon; with whom agrees, Ce. 
lib. 4- . 32. and Co. on Lit. f. 140. But as in the Cui! 
law, fo likewiſe in the Common, Prefcription may be in a 
| ſhorter time, at leaſt in ſome ſpecial cates : As for exam- 
ple, where the ſtatute 1 H. 8. cap. g. faith, That all ac- 
tions popular muſt be ſued within three years after the 
offence committed : And the itat. 7 H. 8. 3. that four 
years being paſt atter the offence committed in one caſe, 
and one year in another, no ſuit can be commenced: 
And the ſtat. 31 Eliz cap. 5. ſaith, That all actions, Er. 
brought upon a ſtatute, the penalty whereot belongs to the 
King, ſhall be brought within two years after the off.nce 
committed, or elſe be void : And the ſtat. 39 Eig. c. r, 
faith, That actions brought after two vears by anr com- 
mon perſon, or after three years by the King alone, tor 
decay of huſbandry, ſhall be of lurce: Whoſoevet of- 
fendeth againſt any ſuch ſtatute, and eſcapes urqueſlion- 
ed for two years, or three (of the two latter of tie three 
forementioned ſtatutes,) may juſtly be ſaid to have pre- 
ſcribed againſt that action. The like may be ſaid ot ile 
ſtatute made 23 El. cap. 1. which faith, That all offences 
compriſed in that ſtatute, made in the thirteenth year of 
Eliz. cap. 2. are inquirable before both juſtices of peace 
and aſſize within a year and a day after the offence com- 
mitted : Alſo the title that a man obtaineth by the paſſ- 
ing of hve years, after a fine acknowledged of any lands 
or tenements, may juſtly be ſaid to be obtained by pre- 
ſcription : And whereas the ſtatute made 8 R. 2. cap. 4. 
ſaith, That a judge, or clerk, convicted for falſe entering 
of pleas, may be fined within two years; the two years 
being paſt, he preſcribeth againſt the puniſhment of the 
faid ſtatute: And whereas the ſtatute 11 Hen. 7. fays, 
That he who will complain of maintenance or embra- 
cery, whereby perjury is committed by a jury, mult doit 
within fix days; thoſe fix days ended, the parties pre- 
| ſcribe: And divers other ſtatutes have the like limitation 
of time, whence may ariſe a like preſcription. Cowel, See 
CUSTOM, and 17 Vin. Abr. tit Preſcription. 
PRESENTATION, {(Preſentatic,) Is uſed properly 
for the act of a patron, offering his clerk to the biſhop, 
to be inſtituted to a benefice of his gift ; the form where- 
of ſee in Reg. Orig. fol. 322. And preſentee is the cleck 
who is fo preſented by the patron. Czawel, edit. 1727. 


| The examination of a clerk preſented to a benefice, 


belongs to the ordinary, Art. Cler. g Ed. 2. ft 1. c. 13. 
The King's preſentments in another's right releaſed, 
25 Ed. 3. ft. 3. c. 1. 8 | 
A limitation of the King's preſentment in another's 
right, to three years before the preſentment made, by 14 
Ed. 3. ft. 4. c. 2. repealed, 25 Ed. 3. ſt. 3 c. 2. 
The King's title to preſent in another's right, to be 
examined, 25 Ed. 3. fl. 3. c. 3. 


The King's preſentee ſhall not be admitted to a bene- 

7 that is full, until it be recovered by law, 13 R 2 
1. c. I, 5 

An incumbent put out by the King's preſentee may 

purſue his remedy at any time, 4 H. 4 c. 22. See AD- 


ſentation. | 
PRESENTMENT, Is a mere denunciation of the ju- 
rors themſelves, or ſome other officer, as juſtice, conſta- 
ble, ſearcher, ſurveyor, &c. (without any information) 
of an offence inquirable in the court whereunto it is pte- 
ſented. Lamb. Eiren. lib. 4. pag. 467. 

PRESIDENT, (Preſes,) In a legal ſenſe denotes the 
King's Lieutenant in a province or function; as the Pre- 
r wick, We 


— 


Clauſ. 27 H. 3. pars 13. m. 3. | 


PRE- 


The ordinary or his clerk may counter-plead the 
King's title, 25 Ed. 3./t. 3. c. 7. 


VOWSON, BENEFICE, and 17 Vin. Abr. tit. P. 


| P RK 5 
PRESIDENT OF THE COUNCII., Relates to the 
function of the perſon, and is the fourth great officer of 


Fate: He is as ancient as the reign of King F-bn ; and hath 
ſometimes been called Principalis Cunſiliarius, and other 


times Capitalis Cunſliarius. The office of Preſident of 


the Council was ever granted by letters patent under the 
Great ſeal durante bene placito; and this officer is to at- 
tend upon the King, to propoſe buſineſs at the council 
table, and report to his Majeſty the tranſactions there: 
Alſo he may aſſociate the Lord Chancellor, Treaſurer 
and Privy ſeal, at naming of ſheriffs; and all other acts 
limited by any ſtatute to be done by them. 21 Her. 8. 


5 PRESIDENT OF THE WEAVERS, There is men- 


tion of a Preſident of weavers of Kidderminſter ſtuffs. 
Stat. 22 F 23 Car. 2. cap. 1. 

PRESSING, For ſea ſervice. See SEA-MEN. 

PREST, Is uſed for a duty in money, to be paid by the 
ſheriff upon his account, in the Exchequer, or for money 
lett, or remaining in his hands. 2 & 3 EA. 6. cap. 4. 

PRESTATION-MONEY, {Pre/ſtatic, a paying or 
performing) Is a ſum of money paid by archdeacons yearly 
to their biſhop Pro exterisre juriſdiflione—Et ſint quieti a 
preſtatione IAſuragii. Cart. H. 7. Burgenſ. Mount-Gomer. 
Preſtatic was alſo anciently uſed for purvepance. See Philip's 
dook on that ſubject, pug. 222. And fee SPIRITUAL I- 


TIES. 

PREST-MONEY, Is fo called from the French word 
reſt, that is, fpromptus, expeditus, for that it binds thoſe 
that receive it, to be ready at all times appointed, being 
meant commonly of ſoldiers. 18 H. 6.19. 7 H. 7.1. 3H. 
T. 5. and 2 Ed. 6. 2. | 

PRESUMPTION, Præſumptio, ) Is a ſuppoſition, opi- 
nion or belief previouſly formed; and is of three forts; 1. 
Violent, which is many times a full proof; as if one be 
killed in a houſe, and a man is ſeen to come out of the 
houſe with a bloody ſword, and no other perſon was at 


that time in the houſe; this, though but preſumption, is 


as a proof. 2. Probable, which hath but a ſmall effect. 3. 
Levis, ſeu temeraria, which is of no prevalence at all: So 
in caſe of a charter of feoffment, it all the witneſſes to 
the deed be dead; the violent preſumption, which ſtands 


| for a proof, is continual and quiet poſſeſſion. Co. on Lit. 


lib. 1. c. 1. ſet. 1. Præſumptio ſtat in dubio, it is doubt- 
ed of, yet accounted Feritatis comes, quatenus in contra - 
rium nulla eſt probatio, ut regula ſe habet, ſlabitur præ- 
ſumptio danec probetur in contrarium. Cowel, edit. 1727. 
f the eldeſt fon be beyond ſea at the death of the an- 
ceſtor, and the youngeſt enters into the land, he is not 
accounted in law a diſſeiſor; becauſe the law preſumes, 
that he preſerves the poſſeſſion for bis brother; but if up- 
on his brother's return he keeps him out of poſſeſſion, 
then the law looks upon him as a diſſeiſor. Per Doderidge. 
Lat. 68. Paſcb. 1 Car. in Mayow's caſe. | 

Where the law entruſts perſons, as (juſtice of peace) 
with the execution of a power, the court ought to give 
credit to them in the execution of that power; though 
if they make a falſe return whereby the party and juſtice 
are abuſed, they may be puniſhed. 12 Mad. 382. Hill. 
3 Geo. B. R. The Queen v. Simpſen. 

PRETENDER, How attaipted, 13 V 3. c. 3. ſect. 1. 
Aſſerting his right puniſhed with premunire,, 7 & 8 Will. 
3.c.27. feel. 2. 6 Ann. c. 7. ſet. 2. Correſponding with 
him, or his ſons, treaſon, 13 V. 3. c. 3. ſecl. 2. 17 Geo. 
2. c. 39. Securing his perſon on his landing, or attempt- 
ing to land, how rewarded, 1. Geo. 1. fl. 1. c. I. ſet. g. 
& ft. 2.c. 13. ſed. 28, 29. 

RETENSED RIGHT, or TITLE, (Fus pretenſum,) 


Is where one is in poſſeſſion of lands or tenements, and an- 
other who is out, claims it, and ſues for it ; here the pre- 


_= right and title is ſaid to be in him who doth ſo claim 
ue. 

PRETIUM SEPULCHRI, Are thoſe goods which ac- 
crue to a church in which a corpſe is buried. Co. ed. 1727. 

PRICE. See VALUE. 

PRIDE-GAVEL, In the lordſhip of Radeley, in the 
county of Glouceſtcr, is uſed and paid unto this day, as a 
rent to the lord of the manor by certain tenants, in duty 


and acknowledgment to him, for their liberty and privilege 


PK I 
of fiſhing in the river Severn for lampreys; prid, for 
brevity, being the laſt ſyllable of lamprid (as they were 
anciently called) and gavel, a rent, or tribute. Taylor's 
Hiſtory of the gavelkind, cap. 9. fol. 112, 113. 
PRIESTS. See PAPISTS, RECUSANTS, ROME. 
PRIMAGE, Is a wy due to the mariners and failors, 
for the loading of any ſhip at the ſetting forth from any 


| haven, (mentioned in flat. 32 H. 8. cap. 14.) which in 


ſome places, is a penny in the pound ; in others fix pence 
for every pack, or bale, or otherwiſe according to the 


cuſtom of the place. 


PRIMICERIUS, The firſt of any degree of men; but 
ſometimes it ſignifies the nobility. Primicerios totius An- 
gliæ were the nobility of England. Mon. 1 tom. p. 838. 

PRIMIER SEISIN, (Prima ſeiſina) The 2 poſſeſſi- 
on, or ſeiſin was heretofore uſed as a branch of the King's 
prerogative, whereby he had the firſt poſſeſſion, that is, 
the entire profits for a year of all the lands and tene- 
ments, whereof his tenant (that held of him in caprte) 
died ſeiſed in his demeſne as of fee, his heir being then 
at full age, until he do his homage, or if under age, un- 
til he were of age. Staundſ. Prerog. ci p. 3. and Bratton, 
lib. 4. tract. 3. c. 1. But all the charges ariſing by pri- 
mier ſeiſins are taken away by the ſtatute 12 Car. 2. c. 24. 

PRIMOGENITURE, (Primogenitura) The title of an 
elder brother in the right of his birth: The reaſon of 
which C2. upon Lit. ſays, is, Qui prior eff tempare, po- 
tior eft jure; affirming moreover, That in King Alired's 
time, knights fees deſcended to the eldeſt fon ; for that by the 
divifron of ſuch fees between males, the defence of the realm 
might be weakened. And Judge Doderidge in his treatiſe of 
bility ſaith, pag. 119. it was anciently ordained, That 
all knights fees ſhall come unto the eldeſt fon by ſuc- 
ceſſion of heritage, whereby he ſucceeding his anceſtors in 
the whole inheritance,. might be the better enabled to 
maintain the wars againſt the King's enemies, or his 
lords : And that the ſocage ſhould be partible among the 
male children, to enable them to increaſe into many fas 
milics, for the better furtherance in, and increaſe of huſ- 
bandry. Cawel, edit. 1727. 

PRINCE, (Princeps,j Is ſometimes taken at large for 
the King himſelf, but more properly for the King's eldeſt 
ſon, who is Prince of Wales, as the eldeſt ſon to the 
French King is called Daupbine, both being born princes. 
Ferne's Glory of Generoſity, pag. 138. Before Edward the 
Second, who was born at Caernarvon, and the firſt Engliſh 
Prince of Wales, the King's eldeſt fon was ſtiled Lord 
| Prince. Staundf. Prerog. cap. 22. fol. 75- See 27 H. 8. 

c. 26. and 28 H. 8. 3. And Stowe's Annals, p. 303. But 

Prince was a name of dignity long before that time in 
England; for in a charter of King Offa, after the biſhops 
had ſubſcribed their names, we read, Brordanus Patritius, 
Binnanus princeps ; and aſterwards the dukes ſubſcribed 
their names. And in a charter of King Edgar in Mon. 
Ang]. tom. 3. pag. 302. Ego Edgerus Rex rogatus ab epiſ- 
copo mes Deorivalfe, & principe mes Alfredo, Ec. And in 
Matt. Pariſ. pag. 155. Ego Halden princeps Regis pro 
viribus aſſenſum præbes, & ego Turketillus dux conceda. 
See KING. 

PRINCIPAL, (Principalium,) An heirloom, which ſee. 
It was alſo ſometimes uſed for a mortuary, or cor ſe-preſent 
Item lego equum meum vacatum le Bay-Gelding, ut f- 
feratur ante corpus meum in dei ſepulluræ mea, nomine 
Principalii. Lit. vaolun. fFobannis Marclefield. 9 Hen. 5. In 
Urchenfield, in the county of Hereford, certain princi- 
pals, as the beſt beaſt, the beſt bed, beſt table, &c. pats 
to the eldeſt child, and are not liable to partition, Alſo 
the chief perſon in ſome of the inns of Chancery is call- 
ed principal of the houſe. Cowel, edit. 1727. 

PRINCIPAL AND ACCESSARY, The principal is 
the perſon who actually commits the crime; and the ac- 
ceſſary is he who is aſſiſting to him in the doing thereof. 
2 Lil. Ar. 355. | 
It ſeems to have been always an uncontroverted 
maxim, That there can be no acceſſaries in high treaſon, 
or treſpaſs; alſo it ſeems to have been always agreed, That 
whatſoever will make a man an acceſſary before in felo- 


—— 


ny, will make him a principal in high treaſon and treſ- 
[paſs 3 as battery, riot, rout, forcible entry, and eres in 
| gery 


P R 1 | © | 
. And therefore, wherever a man | ſeems queſtionable ; becauſe, according to ſome opinior:. 
forgery and petit larceny paſs, who afterwards | a writ may be ſaid to 2 — 

he ſeems by 2 Hawk. P. C. 275. 


guilty of it, as if he had | PRIOR PERPETUAL, or dative and removeable, Are 
- from whence it follows, That being 


receiving, 
offender, though he know him to have been | 7 
is a warrant out againſt him, which 
ſuch concealment cannot be executed. And Eaten. 2 Par. Inſt. fol. 584. | 
incipal, it is certain that | PRISAGE, R that cuſtom or ſhare that belongs to the 
i becauſe in fuch | King, out of ſuch merchandize as are taken at fea by 
the guilt | way of lawful prize. Anno 13 El. cap. 5. Priſagium 
pri 


nci mus priſas capiendi, vel ipſe aftus. 
etif a man knowing that there 11er 2 is fat. 1 Bs 


and 
indictable for | butlerage (becauſe the King's chief butler — it.) It 
ve courſe of is a cuſtom whereby the prince challengeth out of every 
CCESSARY, and | bark laden with wine, containing leſs than forty tun, two 
| tun of wine ; the one before, the other behind the maſt, 
; at his own price, which is twenty ſhillings a ton; yet 
PRINTS, Property of engraved prints ſecured, 8 Geo. | this varies according to the cuſtom of the place ; For at 
. | Boffon, every bark laden with ten tuns of wine or above, 
PRIOR, Was he who was firſt in dignity next to the | pays priſage. See BUTLERAGE, and Calthrop's Re- 
abbot. Cowel, edit. 1727. erg, f. 20. and 4 Par. Inſt. f. 30. 
PRIORITY, (Prioritas,] Signifies an antiquity of | PRISE, (Friſa, From the French prendre, capere,) 
tenure, in compariſon of another not ſo ancient, as to bold | Signifies in our ſtatutes the things taken of the King's 
by priority, is to hold of a lerd 
other. Old Nat. Brev. 


rity 


mines cuſtodiendos, non ad puniendos dari debet. Co. on 
prior | Lit. lib. 3. 7. ſect. 438. See GAOL, PRISONER. 
a ſuble- wr xy | $4 qa ooaryh 2 the French 
ought to |friſonnier,) Signifies a man reſtrain his liberty up- 
be firſt paid off, and debts firſt due ſhould be firſt ſatisfied; Jon any action, civil or criminal, or upon nt. 
for as the firſt creditor advances his before his | And a man may be a priſoner upon matter of record, or 
debtor is encumbered, it is but reaſonable he ſhould be | matter of fac. Priſoner upon maiter of record is he, 
paid his debt before his diſcharge of the ſu en- | which being preſent in court, is by the court committed 
cumbrances: But debts firſt due muſt likewiſe be firſt only upon arreſt, be it by the ſheriff, conſtable or other. 
proſecuted ; otherwiſe in ſome caſes priority will not be | Staundf. Pl. Cer. lib 1. cap. 33. F. 34 & 35: 
allowed. Comp. Attorn. 120. There is no priority of] None ſhall be impriſoned but by lawful trial, Ec. or 
time in judgments ; for the judgment firſt executed ſhall | by the law of the land, M. C. 9. H. 3. c. 29. 
be firſt paid. A debtor in execution upon a ſtatute merchant, ſhall 


It ſeems agreed, that wherever any ſuit on a penal | be found in bread and water, S:. de Mercator”, 13 Ed. 


ſtatute may be ſaid to be actually depending, it may be 1. ff. 3. | 
pleaded in abatement of a ſubſequent proſecution, being 4 of priſon ſhall not be capital, unleſs the of- 
ex y averred to be for the ſame offence. Neither | fence for which he was impriſoned was fo, St. de Frang. 
ay +> Ama greed ſuch a plea, that the offence} Priſ. 1 Ed. 2. ft. 2. 
in the ſubſequent proſecution is laid on a day different] Gaolers ſhall take no fee of perſons committed on the 
from that in the former. Neither doth a miſtake in ſuch | ſtatute of labourers, 12 R. 2.c. g. | 
2 plea of the very day, whereon the ſuit pleaded as pri A priſoner in the Fleet may be charged with an aQtion 
was commenced, ſeem to be material on the iſſue of nul | in the Common Pleas by Habeas corpus ad reſpondendum, 
tiel record, if it appear in truth to have been commenced | 13 Car. 2. ff. 2. c. 2. ſ. 5. | 
before the other, and for the ſame matter. And if two] Prifoners not to be c with liquor without their 
informations be exhibited on the very ſame day, it ſeems | conſent, 22 & 23 Car. 2. c. 20. f. 9. 
that they may mutually abate one another, becauſe there] Felons and pri for debt to be kept apart, 22 & 
is no priority to attach the right of the ſuit in one in- | 23 Car. 2. c. 20. |. 1 | 
former more than in the other. Allo it ſeems, that an] Declarations may be delivered againſt priſoners in cuſ- 
information or bill the ſame day that they are filed, may of any ſheriff, 4 F 5W.& M.c. 21. 
be ſo far ſaid to be depending before any proceſs ſued up- larations againſt priſoners may be delivered to the 
on them, and. L_ be pleaded in abatement of any | turnkey, 8 f 9. 3.c. 27. . 13. 
other ſuit on the Grace, And from the ſame rea-] Penalty for extorting chamber rent, 8 & g/7. 3. c. 
ſon it ſeems alſo, that a writ of debt may be ſo pleaded | 27. , 14- 
after it is returned ; becauſe then it ſeems to be agreed, | Againſt reſcues inpretended privileged places, 8 & 9 
that it may be y ſaid to be and whe-[W. 3. c. 27. /. 15. 
ther it may not be returned, 


Keeper 


1 


Keeper of a priſon permitting a clandeſtine marriage, 
forfeits 100. 10 Ann. c. 19. . 176. ; 

Penalties on «gy A the _— of proceſs in the 
Mint in Seuthwark, 9 Geo. I. c. 28. | 

In Wapping, Stepney and other places preſented by the 
Grand jury, 11 Geo. 1. c. 22. 

Priſoners to have liberty to ſend for victuals, and pro- 
vide their own bedding, &c. 2 Geo. 2. c. 32. / 3. 


Tables of fees to be hung up, 2 Geo. 2. c. 22. f. 4. 
Tables of gifts to be hung up, Cc. 2 Geo. 2. c. 22. 


: Haas in execution = leſs than 72 to be diſ- 
harged upon petition, 2 A 
* 27. >. < 28. Muſt petition before the end 
of the firſt term, 8 Geo. 2. c. 24. /. 2. Their oath, 21 


Geo. 2. c. 33. /. 2. 

The — to the wardenſhip of the Fleet du- 
ring the life of T ; Bambridge, 2 Geo. 2. c. 32. 

For building a gaol for the weſtern diviſion of Kent, 9 
Geo. 2. c. 12. 

The for the King's Bench and Mar ſbalſſaa pri- 
ſoners. to be paid by the treaſurers of the counties, and 
enforced by rule of the King's Bench, 11 Geo. 2. c. 2. 
12 Geo. 2.c. 29. ſet. 23. | 
No attorney in priton ſhall commence any ſuit, 12 
Geo. 2. c. 13. /. 9 & 10. 

Regulations of priſons and impriſonment in Scotland, 
20 Geo. 2. c. 43. 38. EE 

The power of appointing the Marſhal of the King's 

_ Bench, reveſted in the crown, 27 Geo. 2. c. 17. 

Perſons retailing ale, c. in priſons to be licenſed, 29 
Ces. 2. c. 12. /. 26. Fu 

Pritoners not to be carried to taverns, &c. 32 Geo. 2. 
c. 28. 

Priſoners for leſs than 100. how to be diſcharged, 
32 Geo. 2. c. 28. / 13. | 

Priſoner compelled to deliver his effects, 32 Geo. 2. c. 
28. /. 16. 
| fetufing to aſſign his effects may be tranſported, 32 
Ceo. 2. c. 28. f. r7. | 

PRISON-BREAKING. See GAOL. 

PRIVATEERS, Directions for trying offenders by 
courts marſhal, 17 Geo. 2. c. 34. , 26. | 

Going into ports in the Britiſb colonies, ſubject to the 
laws there, 29 Geo. 2. c. 34. J 31. | 

Offences on board privateers, puniſhable on board the 


King's ſhips, 29 Geo. 2. c. 34. / 33. | 
1 of the King's 


Crimes to be tried by a court- martial 
ſhip's, 29 Geo. 2. c. 34. 34. 
Farther regulations of privateers, 32 Geo. 2. c. 25. 
Pries to belong to owners and captors, 32 Geo. 2. c. 
25. ſecl. 2. See PRIZES. 8 
PRIVATION, (Privatio) A bereaving or taking 
moſt commonly applied to a biſhop or rector of a church 
when by death, or other act, they are deprived of their 
biſhoprick or benefice. See DEPRIVATION, and Co. 
en Lit. f. 329. | 
PRIVEMENT ENSIENT, Is where a woman is with 
21. by her huſband; but not quick with child. Woed”s 
. 662. | 
PRIVIES. See PRIVY. 
PRIVILEGE, (Privilegium,) Is defined by Cicero in his 
_ oration pro domo ſua, to be lex privata bomini irrogata. 
It is, ſays another, Jus ſingulare, whereby a private 
man, or a particular corporation is exempted from the 
rigour of the Common law. It is ſometimes uſed in the 
Common law for a place that hath ſome ſpecial immu- 
nity. K:tchin, fol: 118. Privilege is either perſonal or 
real: A perſonal privilege is that which is granted to 
any perſon, either againſt, or beyond the courſe of the 
Common law : As tor example, A member of parlia- 
ment may not be arreſted, nor any of his ſervants, du- 
ring the ſitting of the parliament ; nor for a certain time 
before and after. A privilege real is that which is gran- 
ted to a place, as to the univerſities, that none of either 
may be called in F:/lminſter Hall, upon any contra 
made within their own precincts, or proſecuted in other 
courts: And one belonging tothe court of Chancery cannot 
be ſued in any other court, certain cales excepted ; and 
Vor. II. No. 116. e 


* 
* 


3 Geo. 2. 


if he be, he may remove it 
3 ſtatute 18 E. 3. 
vilege is an exemption from ſome duty, burthen 

attendance, to which certain perſons are entitled, 


by writ of pricey, ground- 


ſuppoſition of law, that the ſtations 


fices 


i from 
fill, or the of- 


they are engaged in, are ſuch as all theic 


time and 


2. Of the privilege of peers and members of parliament. 


. 


— 22 allowed officers and attendants _ 


treſpaſs by bill for 
orceſter, againſt a ci- 
came 


attending to do their buſineſs, and ſhall not be i 
or — to —— others elſewhere; and this pri- 
vilege was given to this court upon the original erection 
of it. 4 Leon. 146. n 
An attorney fo long as he remains on record, ſhall 


| . an at 
large, and having diſcontinued his ice, the caurt 
 faid, that attornies at large have the ſame privilege with 


the clerks of the courts, and are to appear de die in diam; 
and they were not ſatisfied that he had diſcontinued his 
practice. Bro. tit. Attorney 67. Tit. Bill 24. 1 Vent. 
1. Sir Jabn How v. Walley. 

But where F. S. was arreſted in B. R. and after the 
arreſt he procured himſelf to be made an attorney of C. B. 
and prayed his privilege, it was diſallowed, becauſe it 
accrued pendente lite. 2298 
In debt againſt the warden of the Fleet, by bill of pri- 
vilege, he refuſed to z the court doubted how they 
could compel him, as they could not forejadge him the 
court, he having an inheritance in his office; but it be- 
ing ſurmiſed that he made a leaſe of his office, it was held, 
that he ſhould not have his privilege, for that the leſſee, 
and not he, was the officer during the leaſe. 2 Las. 
173. Gittinſon v. Fyrrel. | 

So if the marſhal of B. R. grants his place for life, 
the grantor has no privilege during that time. 1 Vent. 


b | 
5 clerk of B. R. was ſued in an inferior court for a 
debt under five pounds, and had a writ of privilege allow- 
ed; for the ſtat. 21 Fac. 1. cap. 23. never intended tg 
take away the privilege of attornies. Palm. 


403. 
In the court of Exchequer there are three forts of 


privilege: 1ſt, As debtor. 2dly, As accomptant. 3dly, 
As officer. Hard. 365. : 

J. S. was ſued in an action of battery in 
which he removed in B. R. and afterwards prayed 
privilege of the court of Exchequer; and upon the puiſne 


— 


rf 


| 


11 


ver which ſhewed that he was an eſcheator, 
fo an tothe King, the privilege was al- 
lowed. Ney 40. Walrand v. Winroll. 

If one holds of the Queen as of her manor, he ſhall 
not have the privilege of the Exchequer for that cauſe; 
but if the King grants tithes, and thereupon reſerves a 
rent nomine decime, r * Fug Yom he ſhall 
have pivilege. 2 Leon. 21. Lig v. Butler. 

IN againſt the commiſſioners 
of the Treaſury, the puiſne Barons of the Exchequer came 
into the court of B. R. and brought into the court the red 
book of the Exchequer, which is deemed a record in that 
court; and thereby it appeared, that the treaſurer had 
privilege of being ſued only in that court; and the pa- 
tent being produced in court which conſtituted the defen- 
dants, &c. and granted them the office of Treaſurer of 
England, their privilege was allowed them without put- 
ting them to bring a writ of privilege; the court ground- 


ing themſelves on the record betore them. 2 Show. 


299 Lampen v. Sir Edward Deering & al 
It hath been 


is accompt 
di Hard. 316. See Moor 753. 
. wilege > 


B. R. againſt F. 8 


IS. 


as to 1 who cannot praftiſe in their 
own name in 13 
to 
22 i , 2 Lev. 
129. 7 Ac. 42. 
in action by 


: 
1 


1 


1 


tary 's clerk 

deing bound 

and attornies ought to have 

deen ſued by original, accordingly gave a judgment 
22 


„ 


and is to be conſidered as a perſon at large. 2 I'm 7 
Salk. 668. 

On a motion to diſcharge a rule which had been ch. 
tained for changing the venue; it appeared, I ht ve 
plaintiff was a barriſter and maſter in Chancery; ard ite 
court held that he had a privilege, by reaſon of his «©. 
tendance, to lay his action in Middleſex, and theruturs 
diſcharged the rule. 2 Lord Kaym. 1556. Fita. 40. S. C. 


2. Of the privilege of peers and members of parliament. 


All peers, without any diſtinction as to degree or ran; 
are entitled to privilege; for they are equally obliged to 


attend the ſervice of the publick, and are always ſuppolcs 


amenable, and to have ſufficient property to anſwer in 
ſuits and actions brought againſt them, and on thete 
are not to be arreſted or muiclled in their pet- 
ſons. This privilege extended formerly to abbots, as it 
does to biſhops, members of the convocation, and mem- 
bers of the houſe of commons at this day. 4 /{rft. 24 
Feil. 222, 253. Dyer 314. 1 Mod. 66. Bro. Exig 3. 
Moor 767. Scobes memcrials 88, 103. Sir Siman Dew's 
Fournals 414. Finch 355. Dyer 60. a. in margin... \,5 
102, Moor 78. Staundf. P. C. 38. | 

The privilege of parliament according to the law of 
Parliament is of a very extenſive nature; but all that is 
here intended to be treated of, is only the taking notice 
of, and pointing out ſuch caſes and reſolutions relative 
hereto, as are to be found in the books of law; not ts 
determine concerning this privilege as ſettled by the rules 
and orders of each houſe, of which they themſelves are 
the fole judges, though the King's courts incidentlv take 
notice thereof, and are bound to determine in matters uf 
privilege when ſo directed by act of parliament. Lot 
Cale ſays of this law, ab omnibus querendea eft, a mufs 
ignorata, a paucis cognita. 4 Inſt. 15. 13 Co. 63 4 Inſt. 


i- 123, 50, 363. Prinne's Animad. on 4 Inſt 12. Cro. Car. 
191, 604. 


2 Lord Raym 1111. See 1 Mod. 66. 

This privilege extends only ta the peers of Great Bri- 
tain; ſo that a nobleman of any other country, or a lord 
of Ireland, hath not any other privileges in this kingdom 
than a common perſon; alſo the fon and heir of 
a nobleman is not entitled to the privilege of being tried 
by his peers, which is confined to ſuch a perſon a is a lord 
of parliament at the time; but it ſeems that an infant peer 
is privileged from arreſts, his perſon being held ſacred. 
Co. Lit. 156. 2 Inſt. 48. 3 Inſt. 30. 

The peers of Scotland had no privilege in this kingdom 
before the union, but now by the 23d article of the um- 
on, the ſixteen elected peers ſhall have all the privileges 
of the peers of parliament of Great Britain; alſo all the 
reſt of the peers of Scotland ſhail have all the privileges 
of the peerage of England, excepting only that of fitting 
and voting in parhament. 9 Co. 117. 1 Þ Will, 583. 

A peereſs by birth is entitled to privilege; fo uf a 
peereſs by marriage, and that as well during the coverture 
as after; but as a peereſs by marriage is ſaid to lote her 
dignity by marrying a commoner, Q. If after ſuch mar- 
riage ſhe is entitled to any privilege. 2 Inf. 50. Stir. 
22a, 234, 252. 2 Cha. Ca. 224. Co. Lit. 16. 6 Co. 5 3. 
| 79. | 
112 by my Ld. Ch. J. Holt, in the caſe of the 
Lord Banbury, that where a perſon is called by writ to 
the houſe of Peers, he is no peer till he fits in parlia- 
ment, the writ giving him no nobility or honour ; but 
that it was the fitting in the houſe of Lords, and aſſo- 
ciating himſelf with them that ennobled his blood ; and 
that therefore, if the King or he dics before a parliament 
meets, the writ is determined, and the party remains a 
commoner; but he held it otherwiſe in a creation bv 
letters patents, by which the party is unmediately noble 
without any other a& or ceremony ; and though the par- 
liament never meets, or the King dies, the nobility re- 
mains to him and his poſterity, according to the kmitati- 
ons in the 4 Bac. Abr. 229. 

A member of parliament ſhall have privilege of parlia- 
ment, not only for his ſervants, but for his horics, Cc. 


J. 8. 


or other goods diſtrainable. 4 brff. 24. 


P R I 
J. 8. brought debt for rent agziaſt_H. who pleaded the plaintiff liberty to 


tenant and ſervant to Lord Mabun, and prayed [gave him time till next 
2 — be allowed him ; the plaintiff 10 Geo. 2. in B. R. Wickham v. 
- it was argued, that the matter of the = 


was againſt the Common ſtatute law ; but per Roll. a 
J. you ought not to argue generally againſt the privilege of the 
of parliament; every court hath its privilege; I conceive " 


it of privile longs to a parliament man, ſo far 
— his lands and eſtate; and you have admitted 
his privilege by your demurrer. Stil. 139. Smith v. Hale. || 
See Latch. 150. and the S. C. Stil. 167, 223. 1 Fon. 155. 
The warden of the Flee} inſiſted on a writ of privi- 
, alleging that he was obliged to attend the houſe of | treſj 
Lords; but it appearing that he was ſued upon an eſcape, | ſhall ifſue againſt a peer of the realm; for the ſuit is 
and the court conſidering the great inconvenience that | the King, and the offence is a contempt againſt him; 
would enſue, and being of opinion that it was in their | but in civil ations between party and part 
diſcretion whether they would grant ſuch writ or no, up- | capias or exigent lies not againſt a lord of 2 
on a motion they ſaid he might plead it if he would, but Hiſt. P. C. 199. 2 Hawk. P C. 424. 
they would not award ſuch a writ, or if his privilege was| | i | 
infringed, he might complain to the houſe of 1 hice, a capias gov fine and exigent ſhall ifſue ; for the 


2 Fent. 154. | fine is given by | 
In debt, the defendant pleads he was a ſervant to a Co. Be. 170. Lord Stafferd 2 See Dyer 


10 


J 


if 


: fly aſſault or riot, proce! 


{is 
7 


1 146. 

Defendant after a general imparlance pleaded, Ki pri- 
he was a ſervant to a peer, viz. the Earl of Pembroke ; and | vilege. Cre. Eliz. $03. Earl of Lincala v. ey” 
by North Ch. J. it is not receivable, for it is the privilege} An information was exhibited in B. R. againſt the 
of the maſter and not the ſervant's; but the defendant | Earl of Devonſhire, for ſtriking in the King's palace; which 
exghs whe han ef ging; for perhaps his maſter | being in time of parliament, he inſiſted on his privilege 
will not protect him; and if he will not, he is then left] of a peer, and refuſed to plead in chief, but put in his plea 
to anſwer; like to the caſe of a counſellor, where it is | of privilege, to which there was a demurrer, and the 
the privilege of the client that he ſhall not be plea over-ruled, and he was fined 30000/, Comb. 49. 
to diſcover the ſecrets of his client; but if the client be | The King v. Earl of Devonſbire. 

willing, the court will compel the counſel to diſcover what In the caſe of the ſeven biſhops it was inſiſted, that 
he knows; which Serjeant faid was his father's | peers of the realm could not be committed in the firſt in- 
caſe before the Lord Cecil, in the court of Wards. North | ſtance, for a miſdemeanor before judgment; and that no 
ſaid, as it was a matter of great conſequence, he would | could be ſhewed where a pee 
adviſe with the Lord Chancellor ich i 
what uſed to be done in ſuch 


| of January, 1696, in the 

of Lords, it was reſolved, Is 66 GY at- 

torney or ſolicitor, though employed b ſhould 
have the privilege of this houſe. * 

By an order of the 24th of May 1724, this privilege 

was reſtrained to menial ſervants, and others neceſſarily 


folved, That every rz | | 
to the houſe, that the perſons protected were within the | Moor 767. 9 Co. 49. Co. Lit. 157. 1 
privilege of the houſe ; and ſhould by letter acquaint the} Alſo in the caſe of Sir Edward Bayntun, 
party, arreſting ſuch privileged perſon, with the ſame. returned on a jury, the court would not force him to be 


kf 


FE 


By 


he might be debarred from any further execution; 
incipally from the great inconveniency that might ariſe 
[y loving are, who ar Eren 1 the cur in | 
which they reſpeQiively practiſe, and therefore amenable| ſhall not be admitted to 
io thoſe courts, this kind of privilege; the court gave] dignity of his 
3 * 


privileges are laid down as 
itled to a letter miſ- 


f 
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| 


4 
: 


to aſcertain the exact time of privilege 
of Commons were entitled to after a diſſolution 
Trin. 8. Geo. 2. in B. R. Col. Pitt's caſe. 
Kran. Rep. 985. and Reports in time of Lord Hard- 


| nd deb to Laff Ano 
of his po 


ky; 
| r 
Jury and York, and the delegates and all courts of appeal, 
lord of parliament, or any of the knights, ci- 
houſe of Commons, or their 
or any entitled to privilege of par- 
| —_ — 2 4 * 
prorogation of parliament until a new ament 
meet, or the ſame be re- aſſembled, and immediately af- 
ter any adjournment of both houſes for above fourteen 
days until both houſes ſhall meet; and the ſaid courts may 
after ſuch diffolution, prorogation or adjournment, pro- 
ceed to give judgment, and to make final decrees and 
fentences thereupon; any privilege of parliament not- 


IV) That this act ſhall not ſubje& the 


2. 
of any 


of King's 


ſuch peer, 
2 


and 1 Sid. 


| to 1 | enter a common appearance, 
Plc common fait; ad oy perien havidg cant of fuit 6 
complaint may in the times aforeſaid exhibit any bill or 
| aint "againſt any peer, or againſt any of the ſaid 
knights, citizens or 0 
privilege, in the Chancety, Exhequer or Dutcby court, 


ary | Thomas Mert, to compel him to a 


or other perſon entitled to | agai 


« 


by letter or ſubpana as uſual; 200 


and proceed thereupon 


upon leaving a copy of the bill with the defendant 


his laſt place of abode, may proceed thereon ; and f. 
want of an appearance or anſwer, or for non- perform 
ance of any order or decree, may ſequeſter the eſtate of 
the party, as is uſed where the defendant is a peer, hut 
ſhall not arreſt the body of any of the ſaid knights, citi- 
rens and burgeſſes, or other privileged perſon, duri 


continuance of privilege of parliament. ag the 
of 


Seck. 3. Where any plaintiff thall by reaſon of Privilege 
be from proſecuting any fuit com. 
menced, ſuch plaintiff ſhall not be barred by any ſtature 
of limitation, or nonſuited, diſmiſſed, or his ſuit dif. 
continued for want of proſecution, but ſhall upon the 
riſing of 2 be at liberty to proceed. 
ect. 4. No ſuit or proceeding in law or equity againſt 
the King's original 1 2 reco- 
very of any debt originally and immediately due to his 
Majeſty, or againſt any perſon liable to render an account 


t. to his Majeſty for any part of his revenues, or other ori- 


gina] or immediate duty, or the execution of any ſuck 
proceſs, ſhall be impeached or delayed by privilege of 
parliament; yet ſo that the perſon of ſuch debtor or ac- 
comptant, being a peer, ſhall not be ſable to be arreſted, 
or being a member of the houſe of Commons, ſhall not, 
during the continuance of privilege, be arreſted by any 
ſuch proceeding. See the flat. 2 & 3 Ann. cap. 18. 11 
Geo. 2. cap. 24. | 

Sef?. 5. This act ſhall not give any juriſdiction to any 
court to hold a plea of any real or mixed action in other 
manner than ſuch court might have done before. 

It hath been always held that a peer is to put in his an- 
ſwer to a bill in equity, on his honour only, and nut on 
his oath; but when he is examined as a witneſs, he muſt 
be ſworn. | | 

Alſo if a peer is by order of conrt to beexamined on 
interrogatories, or to make an affidavit, the fame muſt 


„ or | be on oath. Sauk. 513. & vid Preced. Chan. 92. 


And where the Lord Stourton brought a bill 


inſt Sir 
ns nd 
of articles for the purchaſing of Lord Stoartor's eſtate, Sir 
Thomas in his defence inſiſted, that there were defect 
in Lord Steurtor's title to the eſtate ; and it being ordered 
that Lord Hourton ſhould be examined on interrogatories 
touching his ſaid title; it was objeQted, that Lord Stanr- 
ton being a peer of the realm ought to anſwer upon ho- 
nour only; but it was ruled by Lord Harcourt, that tho” 
privilege of peerage did allow a peer to put in his anſwer 
upon honour only, yet this was reſtrained to an anfwer ; 
a peer is examined as 2 
witneſs, he muſt be upon oath; and that this examina- 


tion upon interrogatories, being in a cauſe wherein his 


Lordſhip was plaintiff, to enforce the execution of an 
agreement, as his lordſhip would have equity, ſo he ſhoutd 
do equity, and allow the other fide the benefit of a diſco- 
ey per that in a legal manner; and accordingly order- 
ed Lord Stourton to put in his examination on oath. 1 P. 


Will. 145. Salk. 513. S. C. Sir Tho. Meer: v. Lord Stour- 
"tg | 


It hath been held, that though a court of equity will 
INT Qs urine ther Tart pots of go: 
liament, yetif a parliament man ſues at law, and a bill 
is brought here to be relieved againſt that action, the 


court will make an order to ſtay proceedings at law till 
anſwer or further order. 4 hd 


t Fern. 


9. 
R. T. being choſe a burgeſs for Buckingham, and ha- 
ving a trial at bar to be had on Tueſday before the ſitting 


of the parliament, moved to have his privilege allowed 
him; but was denied, in regard the parliament was not 
ſitting n till after the trial hal. Raym. 12. 

It hath been held, that in an aftion founded on the 
above-mentioned ſtatute 12 . 3. the defendant fhall 
have an imparlance; and it was faid in this cale, that 
the practice is to file a bill in nature of a ſpecial cafias 
againſt the defendant, and then to ſummon him; and if 
he upon ſuch ſummons, the plaintiff may declare 
him, as in cuſfadia mareſcalli. Hill, 10. Geo. 1. 


in-B. R. Wandſwerth v.-Handifide. 


Peers 


„„ 


Peers are entitled to a letter miſſive, which method 
vas introduced upon a preſumption that peers would pay 
ubedience to the Chancellor's letter; and is founded on 
mat teſpect that is due to the peerage. Fenk. 107. 

{f the lord doth not appear upon the letter, a ow 
an motion is awarded againſt him; becauſe no ſubſe- 
quent proceſs can be awarded but upon a contempt to the 
Great ſeal, and the Chancellor's letter is only ex gratia. 

If onthe ſervice of os the 8 not 
appear, or if he appears, des not put in his anſwer, 
of tochment can be awarded againſt him, becauſe his 
perſon cannot be impriſoned; but the proceeding muſt be 


ſequeſtration, unleſs cauſe, Ic. and this is regularly [tended 


made out, upon affidavit made of the ſervice of the let- 
der and the ſub pena, though ſometimes it is moved for 
without, ſince the peer may ſhew want of ſervice at the 


day aiſigned to ſhew cauſe why the ſequeſtration ſhould 


not ifſue ; and this order for a ſequeſtration is never made 
abſolute without an affidavit of the ſervice of the order 
to ſhew cauſe, and a certificate of no cauſe ſhewn. 2 
Peat. 342. | | RET 

A bill being filed againſt a peer or peereſs, the firſt 
application is for my Lurd Chancellor's letter returnable 
in term time; or it may be immediate, if the peer or 
peereſs lives in town; but in this cale there mutt be an 
afadavit, that the original letter is left with the peer at his 
houſe, with a copy of the petition as antwered ; and 
therewith alſo is left an office copy of the bill ſigned by 
the fix clerk ; for if the bill is not ſigned, the ſervice is 
regular. 4 Bac. Abr. 238. 


This letter is only a compliment, and no proceſs to 
found 


ing on; ſo that the peer muy apear or 
not, as he pleaſes; if he fails a ſubpena iſſues againſt 
bim, and his time for appearing and anſwering being 
out, an attachment muit be actually ſealed and entered 
againſt him, though never executed, to ground a ſequeſ- 
tration upon. It is a motion of courſe for a ſequeſtra- 
tion upon an attachment for want of an anſwer. 4 Bac. 


Ar. 238. 
The peer muſt be ' ſerved with this order, 
and he hath eight days to ſhew cauſe after perſonal ſer- 


vice of the order; if no cauſe, the order is abfolute ; 
but if the ſequeſtration is for want of an appearance, and 
he appears, the plaintiff muſt run the ſame race over again 
for want of an anſwer, and the peer muſt pray time to 
anſwer, as ſuitors do. 4 Bac. Abr. 238. 

The ſame proceeding is againſt a member of the houſe 
of Commons; there the party proceeds by way of ſequeſ- 
tration, only with this difference, that inſtead of a letter, 
there ts always a ſubparna ſued out; and when a cauſe 
either againſt a peer or a commoner ſtands in the paper, 
and is called, and cannot proceed (privilege being in) the 


court never ſtrikes it out as they do in other caſes; | 


where the party is not ready, they let it ſtand over from 
one term to another, till privilege is out, and never put 
the party to ſue out a ſubp@na to hear judgment; and 
the direction of the court to the regiſtcr is to put privileged 
eauſes (which have been put off on that account) the 
firſt inthe paper when the court ſits after privilege is out. 
3 granted, unleſs cauſe, againſt the 
8 veſtration was d, un , againſt 
Lerd Clifford for want of an anſwer ; he Cre put 
in an anſwer, which being reported inſufficient, it was 
moved for a ſequeſtration abſolutely, an inſufficient an- 
ſwer being as no anſwer ; but the court thought it a hard- 


thipin the caſe of a peer or member of the houſe of | 
Commons, that a ſequeſtration, which in fome reſpects 


in in nature of an execution, ſhould be the firſt proceſs 
nagainſt them; and therefore allowed, that in cafe of an 
anſwer which is reported inſufficient, the plaintiff is to 
move again de novo, for a ſequeſtration ni. 2 P. Will 
357. Clfford”s caſe. 


anſwer, againſt a menial ſervant of a peer of the realm, 


as the firſt proceſs for contempt, in the fame manner as | 
peer himſelf; and though the motion | pri 
et the regiſter 


in thecaſe of the 

was granted by the Maſter of the Rolls, 

refuſed to draw it up, as thinking.it againſt the courſe of 

the court; which being moved again before the Lord 

Chancellor, his Lordſhip, upon reading the ſtatute 12 
Vol. II. No. 117. 7 


| 


was moved for a ſequeſtration ni, for want of an 


ed. 1727. 


ther. Privity of eſtate is, as if the leſſor 


„ 


© WW! 


. 3. likewiſe the motion, it appearing to be 
both within the meaning and words of the ſtatute ; ard 
if it were not ſa, as it was plain no attachment would 
lie againſt their perſons, conſequently there would be no 
remedy againſt them, and they w have a greater pri- 
vilege than their lord, if the proceſs againſt ſuch menial 
ſervants 88 I P. Will 535. 

For more learning on this ſubjef?, fee 17 Vin. Abr. and 
4 Bac. Abr. tt. Privilege. | | 
PRIVILEGE OF AMBASSADORS. See AMBAS- 

SADOR. h | 


{ PRIVILEGED PLACES, Perſons reſorting to pre- 
privi places may be arreſted, 8& g W. 3 c. 27. 
* 18. 9 Geo. f. c. 28. 11 Geo. 1. c. 22. 
PRIVITY, {Privitas,) Private familiarity, friend 
ſhip, inward relation: If there be lord and tenant, and, 
the tenant holds of the lord by certain ſervices, there is 
a privity between them in reſpe& of the tenure. Cowel, 


| 


| 


There are three ſorts of privities, viz, Privity in 
eſtate, in blood, and in law. Priviesin blood are inten- 
ded of privies in blood inheritable, and this is in three 
manners, viz. inheritable as general heir, or as ſpecial 
heir, or as general and ſpecial heir. Privies in eſtate are 
as joint tenants, baron and feme, donor and donee, leſſor 
and leſſee, Ic. Privies in law are, when the law with- 
out blood or privity of eſtate caſts the land upon one, or 
makes his entry lawfu}, as lord by eſcheat, lord that en- 


| 


ters for mortmain, lord of villain, Fe. 8 Rep. 42. b- 


Hill. 45 Bliz. Whittinghani's caſe. 8. C. cited per. Fones 
J. Je. 32 in the caſe of Godfrey v. Wade. ; 
There are three other ſorts of privities, viz. in reſpect 
of eſtate only, contract only, eſtate and contract toge - 
over his 
reverſion, (or if the reverſion eſcheat.) w between 
the grantee (or the lord by eſcheat) and the leſſee, there 
is privity in eſtate only, So between the leſſor and af- 
ſignee of leſſee; for no contract was made between them. 
Privity of contract only, is perſonal privity, and ex- 
27 * the pet ſon of the leſſor, and to the perſon 
of the leſſee; as in the principal caſe when the leſſee aſ- 
ſigned over his intereſt, notwithſtanding his aſſignment 
the 2 of the contract remained between them, tho” 
privity ef the eſtate be removed by the act of the leſſee 
himſelf; and the reaſon of this is, iſt, Becauſe the leſſee 
himſelf ſhall not prevent by his own act ſuch remedy 


which the leffor had againit him by his own contra; | 


but when the leſſor granted over his reverſion, there, 
againft his own grant, he cannot have remedy ; becauſe 


| he has granted the reverſion to the other, to which the 


rent is incident. 2dly, The leſſee may grant the term 
to a poor man, who ſhall not be able to manure the 
land, and who will by indigence, or for malice, permit 
it to lie freſh, and then the leſſor ſhall be without reme- 
dy, either by diſtreſs, or by action of debt, which ſhall 
be inconvenient, and will concern in effe& every man, 
| (becauſe for the moſt every man is & leſſor, or a 
lefſee;) and for thoſe two reaſons all the caſes of entry 
by tort, evidion, ſuſpenſion and apportionment of the 
rent are anſwered ; for in ſuch caſes it is either the act 
of the leſſor himſelf, or the act of a ſtranger, and in 


r 


ſhall prevent the leſſor of his remedy, and will introduce 
ſuch inconvenience as has been ſaid. Privity of contract 
and eſtate together, is between the leſſor and the leſſee 


l 


. ib. 1. cap. 15. 
25. Merchants privy are to merchants ſtrangers, 


2 Ed. 3. 9 & 14. The author of the New terms of the 
Law maketh divers 
7A 


eſtate, 


ſorts of priuim, viz. privies in efta 
| privies 


P N. I 
Privies in deed, privies in law, privies in right, and pri- 
vies in blood. See Perkins 831, 832, 833. and Co. & 3. 
fol. 23. Walker's caſe, and lib. 4. fol. 123, 124. men- 
tions four kinds of privies, viz. Privies in blood, as the 
beir to his father; privies in repreſentation, as executors, 
| or adminiſtrators to the deceaſed; privies in eſtate, as he 
in the reverſion, and he in the remainder, when land is 
given to onefor life, to another in fee, for that their eſ- 
tates are created both at one time : The fourth is privy 
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[ 
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p 
4 
F 


7 


troller of the King's houſe; and if it be found before 
the ſaid ſteward by the faid twelve men, that any ſuch 
| of the King's ſervants have confederated, Ofc. as above- 
faid, he ſhall be put to anſwer. And the Steward, Trea- 
ſurer and Controller, or two of them, ſhail have power 
to determine the matter according to law. And if he 
put him in trial, it ſhall be tried by other twelve men of 
the houſhold, and ſuch miſdoers ſhall have no challenge, 
but for malice; and if ſuch miſdoers be found guilty 

un- 


dy confeſſion or otherwiſe, the offence ſhall be judged 


felony. 

Stat. 9 Ann. cap. 16. ſect. 1. If any perſon ſhall 
SD. 2 kill, or ſhall unlawfully aſſault and 
ſtrike, or wound any one of the moſt honourable Privy 
Council, when in the execution of his office of a Prix 
Counſellor in Council, or in any Committee of Council, 
the perſons ſo offending being convicted ſhall be felons, 
and ſuffer death without it of clergy. See 1 Hawk, 
P. C. c. 17. feft. 25. c. 18. ſed. 8. 2 Hawk. F. Cc. 
16. ec. 4. c. 15. ſed. 66 to 72. 

PRIVY SEAL, (Privatum figillum,) Is a ſeal that the 
King uſeth to ſuch grants, or other things, as paſs the 
Great ſeal + Firſt they paſs the Privy fognet ; then the 
Privy ſeal ; and laſtly, the Great ſeal of England. The 
Privy ſeal is ſometimes uſedin things of lefs conſequence, 
that never paſs the Great ſeal. No writs ſhall paſs under 
the Privy ſeal which touch the Common law. 2 | 
555. See CLERK OF THE PRIVY SEAL, 
8 THE SIGNET, SEAL. | 

PRIWEN, was the natne of the ſeal of King Arthur, 
on which the Virgin Mary was painted. *Tis mentioned 
in Geoffrey of Manmouth., I. 7.c. 2. 

PRIZES, Goods may be imported and exported out of 
the plantations, in prize ſhips, 7 & 8 W. 3. . 22. f 2. 

Prize ſhips to be * 8 the 
property is Engliſb, . 3. c. 22. . 19. 

——— prizes veſt in the captors, and the 
prizes to be appraiſed, fold and divided amongſt them, 
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and the King's duties thereon ſecured, 6 
Ann. c. i Ann. cop. 13, g 


"| cp durirg the war, 6 An, . 
er- fr condemning prize ſhips in Americs, 6 
Appeal to the Privy Council, 6 An. c. 37. f. 8. 
Privateers, Ec. ſubject to the laws conce:ning flares, 
6 Ann. c. 37. J. 18. 17 Geo. 2. c. 34. f 22. | 
Regulations of the duties on prize goods from A me. 
a, 10 Ann. c. 22, Ge. 26. .. 113. 15 Geo. 2-c. 31. f. 5. 
Property of prizes given to the captors, 13 Ces 2. C. 4. 
3 +: NY i G 
| prizes, 13 Ges. 2. c. 4. [ 
17 Geo. 2.c. 34. F 3. 20 Geo. 2. c. 24. / — 


enalty for embezzling applied in part to Greenwich 


| Hoſpital, 17 Geo. 2. c. 34. /. 11. 


Shares, c. not demanded in three years, go to Green 
wich Hoſpital, 17 Geo. 2 c. 34. f 14, 19. 8 
Prizes not ed from cuſtoms, 17 Geo. 2. c. 34. 


J. 15. 29 Geo. 2.c. 34. C 17. 
| 34- /- 17 


y on privateers taking ſhips by colluſion, 13 


. | Geo. 2. c. 27. / 3. 29 Geo. 2. c. 34. 25. 


| Duty on prize quick-filver during the war, aſceruin- 
ed, 15 Geo. 2. c. 19. , 22. OY | 

Agents for prizes to regiſter their powers, 18 Ges. 2. 
c. 31. ,. 5. 20 Geo. 2. c. 24. /. 11. 29 Gee 2. 34 


ſee. 14. 


Maſters of privateers to inquire if mariners have de- 
ſerted, r 
Bills of ſale of prize money made void, 20 Gez. 2. 
6.24. . 4. | 
tal, 20 Geo. 2. c. 24. ,. 1, 7, 13, 14. 

Prize goods to be warehouſed and experted duty free, 


20 Geo. 2. c. 45. /[. 10. repealed, 21 Cen. 2. . 2. ,. 8. 


No draw back on prize goods, 21 Gen. 2.c. 2 f. g. 


| Commiſſion for hearing appeals relating to prizes, de- 


F 


clared valid, 22 Geo. 2. c. 2. /. 3. 

| Prizes made by the King's ſhips to be divided among 

= 4 y ſhall order, 

| Captures in America how to be diſpoſed of, 29 Geo. 2. 

c. 3&/-5 _ 

| Penalties on judges or officers of courts of Admiral 

in America negleQing their duty, 29 Geo. 2. c. 34 / 
Fees of courts of Admiralty in America, 29 Geo. 2. 


c. 34 J. 8. 


1 
: 


N 


| 


: 


c. 34- /. 12. &c. ſ. 28. &c. / 35, &c. | 
of runaway men, Cc. not demanded in three 


vy | years to be paid to Greenwich Hoſpital, 29 Geo. 2.c. 34 
1 16, 26, 28, 29, 30. 


Bounty to the captors for all men on board the enemies 
ſhips of war taken or deſtroyed, 29 Ges 2. 34. { 21. 

Ships or taken by the enemy, and retaken by 
the King's ſhips or privateers, to be reſtored on paying 
ſalvage, 29 Geo. 2. c. 34 /. 24. 

Penalty on the captains of privateers or King's ſhips, 
taking ſhips by colluſion, 29 Geo 2. c. 34. f. 25. 
Run men forteit their ſhare of prize and bounty money, 
29 Geo. 2.c. 34. / 26, 27. 
Privateers to be ſubject to the laws of the colonies, 


« | 29 Geo. 2. c. 34. /. 31. 


Navy may purchaſe ſtores on board neutral ſhs, 
29 Geo. 2. c. 34 J. 38. | 
What duties ſhall be paid on prize goods, 30 Geo. 2. 


c. 18. 


—— po cy from duty, 30 Geo. 2. 


Cc, 18. 


Notifications of payment of prizes how to be given, 


33 Geo. 2. c. 19. / 1. 


Duties on prize goods, 32 Geo. 2. c. 10. / 3. 
Notifications to be good evidence of the per: ons being 
agents, 33 Geo. 2. c. 19. /. 5. 


Direction 
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Direchons for regiſtering letters of attorney, 33 C6 
7TY . 6. 1 4 a 
TATYA applied in part to Greenwich Hoſpital, 33 
Gee. 2. & 19: fo ]- | 

The proviſions of 30 Geo. 2. c. 18. extended to Spaniſh 
prize goods, 3 Geo. . 28. 

FRO, I « prepoſition, fignifying for, or in reſpeRt of 
a thing 3 as pro canfilis Se. And lin law, pro in the 
of an annuity pro conſilio, ſhewing the cauſe of the grant, 
amounts to a condition: But in a feoffment, or leate for 
life, Ec. it is the conſideration, and doth not amount to 
2 condition; and the reaſon of the difference is, becauſe 
the tate of the land by the feoffment is executed, and the 
ECTS Plowd. 412. Wed": 

231. 


PROBARE, In the laws of Canutus, c. 44. apud 
Brempton, ſignifies to claim a thing as his own. 
PROBATE OF — btn (Probatio Teſ- 
umenttrum) Is the c tbition and proving wills and te/ta- 
ments before the Fccleſiaſtical — by the — 
who is ordinary of the place where the party dies. And 
de ordinary is known by the quantity of the goods that 
the deceaſed had out of the dioceſe wherein he departed ; 
for if all his goods be in the ſame dioceſe, then the biſhop 
of the dioceſe, or the archdeacon (according as their 
compoſition or preſcription leads) hath the Probate of the 
; but if the goods be diſpoſed in divers dioceſes, 
ſo that there be any ſum of note (as five 
ily) oi t of 1 dioceſe where 2 lived; then is = 
archbiſhop of Canterbury (or ) the ordinary, 's 
prerogative. This Probate be made in 1 
in common form, or per teſles. proof in common form 
is only by the oath of the executor, or party exhibiting 
the will, who ſweareth upon his belief, that the will ex- 
hibired by him, is the laſt will and t:ffament of the de- 
ceaſed. The proof per teſtes is, when over and beſides 


or makes other 


hy, when there is fear of ſtrife, or diſpute about the deceaſ- 
ed's goods. For ſome hold, that a will proved i 
mon form only may be called in queſtion any 


in Chancery. Cowel, edit. 1727. 


| 


ordina- | 


thirty years. And wheres will diſpoſes of lands and te- 
nements of freehold, it is now frequently proved by wit 
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Certiorari or Habeas corpus, to remove a cauſe, be returt- 
ed before a judge, the judge will give a rule thereupon to 
put in good bail by ſuch a day, which if the defendant, 
upon ſerving his attorney with © copy of the rule, doth 
not do, then the judge will ſign a warrant for a Proce- 
dendo, to remove the cauſe back again where the action 
was firſt laid: Alfo if bail be put in at the time, and do 
not g the judge will grant a rule for better bail 
to be put in by ſuch a day, or eiſe to juſtify the bail 
— 4 not do, the 
j wi n likewiſe grant a warrant for a Precedends. 
2 Lit. 377. See CERTIORARI. 
_ PROCEDENDO AD JUDICIUM, Lies when the 
Judges of any court delay the party, plaintiff or defendant, 
and will not give judgment in a cauſe, when they ought 
todo it. Mood r Inft. 570. If verdict paſs for the plain- 
tiff in afſize of Novel diſſeiſin before the juſtices of afſize 
and before they give judgment, by a new iſſion, 
new juſtices are made; the plaintiff in the aſſiae may ſue 
forth a Certiorari direc᷑ted to the other juſtices to remove 
the record beſore the new juſtices; and another writ to 
the new juſtices to receive and inſpeQ the record, and 
then proceed to judgment, Sc. New Nat. Brev. 36r. 
where the authority of commiſſioners of Oyer and Ter- 


miner, Sc. is ſuſpended by writ of Superſedeas, their 
power it. 


; 


may be reſtored by a writ of Precedends. 

124. 12 Aff. 21. H. P. C. 162. See 18 Fin. Abr. 281. 
PROCEDENDO ON AID PRAYER. If a man 

pray in aid of the King, in a real action, and the aid be 

granted; it ſhall be awarded that he ſue to the King in 


2 la. | 
try the iſſue joined, they ſhall 
to them to proceed 


que ad 
cauſe, being 


Pribate of wills, to be taken without extortion, 31 


Ed. 3. ff. 1. cap 4. 46 Ed. 3. fe#t. 3. 3 Hen. 5. ff. 2. 
cap. . fees to be taken for Probates, 21 K 8. 
cap. 5. The 


out of the dioceſe 
Hen. 8. c. 9. ſedi. 5. 
STRATCR, EXECUTOR, WILL. 

PROBATOR, An accuſer, or approver, or one who 
undertakes to prove a crime charged upon another. The 
word was ſtrictly meant of an accomplice in felony, who 


principal, or acceſlary, 
make good the charge by 
and then was pardoned life 
miſſt, tenetur ei conventio, ſcilicet ut vitam babeat & mem- 
bre. Sed in regno remanere non debet, etiamſi velit plegios 
invenire. Bratton. Vid. Fleta, lib. 2. cap. 32. ſedi. 
© PROCEDENDO, Is a writ which lieth where an 
Aion is removed out of an Inferior court, to a Superior 
court, as the Chancery, King's Bench, or Common 
Pleas, by Habeas corpus, Certiorari, or writof privilege; to | 
ſend down the cauſe to the court from whence removed, 
to proceed upon it, it not appearing to the higher 


the ſuggeſtion is ſufficiently proved. F. N. I. 153. 5 [patron 


Rep. 63, 21 Fac. 1. cap. 23. And if the party who 
ſues out a Habeas corpus, or Certierari, doth not put in 
good bail in time, (where good bail is required) then 
there goes this writ to the Inferior court to proceed 


dftanic the Habeas corpus, &c. 2 Lil. Ar. 376. If a 


j 


original up- 


or principal part thereof, by which the reſt of the b 


eſ] ciall appointed 
for the offence by ſtatute, for which he refers hee reader 
to the eighth chapter of his fourth book. The differ- 
e ar warrant of the juſ- 
tices, is this, Precept or warrant is only to attach 
and convene the party before any indi or convic- 
tion: and may be made either in the name of the King or 
the juſtice. But the proceſs is always in the King's name, 
and after an indictment. Co. 8 Rep. Blackmore's 
caſe. See OUTLAWRY, and 17 Fin. Abr. tit. Preceſs. 
3 2 cathedral and conventual 
the members heir ſtated proceſſians wherein t 
walked two and two, in their moſt ornamental hate 
with hymns, muſick, and other ſuitable expreſſions of 
and reſpect to the occaſion. In every pariſh 
there was a cu proceſſion of the pariſh prieſt, the 
of the church, with the chief or holy ban- 
ner, and the other pariſhioners in Iſcenſian week, to take 
a circuit round the limits of the manor, and pray for a 
bleſſing on the fruits of the earth. To this we owe our 


| 


Nan- | preſent cuſtom of Perambulation, which is ſtill in moſt 


places called proceſſoning, and going in proceſſion, though 
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we have loſt the order, and almoſt the devotion, as well 
as the pomp and ſuperſtition of it. Cowe!, edit. 1727. 
' PROCESSUM CONTINUANDO, k a writ for the 
continuance of a proceſs, after the death of the Chief juſ- 
tice, or other juſtices in the wtit of Oyer and Terminer. 
Reg, On fol. 128. | 

PR IN AMY, (Proximus amicus, vel propinqui- 
or, the next friend) Is uſed in the Common law for him 
that is next of kin to a child in his nonage, and is in 
that reſpe& allowed by law to deal for him in the mana- 
ging his affairs ; as to be his guardian, if he hold any land 
in /ocage, and in the redreſs of any wrong done to him. 
Stat. Weſim. 1. cap. 48. and Weſim. 2. cap. 15. and is 
in the proſecution of any action at law per 7 
where the plaintiff is an infant; & per imum ami- 
cum, where the infant is defendant. See Co. 2 Inf. fol. 
261. See INFANT. i 

PROCLAMATION, (Proclamatio) Is a notice pub- 
| lickly given of any thing, whereof the King thinks fit to 
advertiſe his ſubjects, and ſo it is uſed, 7 Ric. 2. cap. 6. 

It is plain that the King by his prerogative may, in 
certain caſes and ſpecial occaſions, make and iſſue out pro- 
clamations for ing of offences, to ratify and con- 
firm an ancient law, as ſome books expreſs it quoad 
terrorem populi, to admoniſh them that they keep the 
laws on pain of his diſpleaſure ; and ſuch ions 
being don the laws of the realm are of great force. 
Farteſc. de Laud. cap. 9. 12 Co. * 11 
Inſt. 162. 
is obliged 


. 20. pl. 10. 2 Rol. Abr. 209- 
| It is likewiſe clear, that —_ 
of fine and impriſonment to every 
gally made ; and that though the thing prohibited were 
an offence before, that yet the proclamation is a circum- 
ſtance which highly aggravates it ; and upon which alone 


on pain 


the party diſobeying may be 12 Co. 74. Heb. 
251. 4 1 
"is clearly agreed, that no private perſon can make 


5 lamation of a publick nature except by cuſtom, 
-. — in ſome cities and boroughs; this being a pre- 
rogative act, with which alone the King is entruſted. 
Bro. Proclamat. pl. 1. 12 Co. 75. Crom. Fur. 41. 

But notwithſtanding the — 8 — nw 
it ſeems clearly agreed, that ing cannot is pro- 
clamation change any part of the Common law, ſtatutes 
or cuſtoms of this realm; nor can he by his proclama- 


tion create any offence which was not an offence before ; | 


| for thattheſe things cannot be done without a legiflative 
power, of which in our conſtitution the King is but a 
part. Dalſ. 20. l. 10. 12 Go. 75. 11 Co. 87.6. 

On this foundation it hath been held, 2 the 3 
lamation prohibiting the importation of wines from 

— upon Gel —— was againſt law and void; 
there being no war at that time ing between the 
nations. 2 Inſt. 6 

So where an a& was made by which foreigners were 


Ca. 87. 


ion le- 


| 


© BM. 

pro bono publico, and for publick utility. Heb. 2 
E 

The King by proclamation call or diſſolve parlis- 
ments, may declare wa — for theſe are prero- 
gative acts with which he is entruſted as the Executive 
part of the law ; but if there be an actual war between m 
and a foreign nation, it is not neceſſary in pleading to 
ſhew that. ſuch war was proclaimed. 3 Inft. 162. 1 
Hal. Hift. P. C. 163. Owen 45. Rafi. Ent. 

The King by proclamation may legitimate foreign 
coin, and make it current money of this kingdom, ac. 
cording to the value impoſed by ſuch proclamation; he 
may legitimate baſe coin, or mixed below the ſtandard 
of ſlerling; he may enhance cuin to a higher denoming. 
tion or value; and may decry money that is current in 
uſe and payment; and in all theſe caſes a proclamation 
with a proclamation writ under the Great ſeal, is neceſ. 
fary. Co. Lit. 207. ö. 5 Co. 114. b. Dav. 21. 1 
9 P. C. 192, 197. | 

The King by proclamation int faſts and 
of tendons: cad — — — 
for preventing and puniſhing immocality and profane- 
neſs, and enjoin the reading the ſame in churches and 
chapels. Comp. Incumb. 354. 
A proclamation mult be under the Great ſeal, and if 
denigd is to be tried by. the record thereof; butif a man 
pleads that he was prevented doing any thing by procis- 
mation, it ſeems the better opin:or, that he need not aver 
that fuch proclamation was under the Great ſeal ; for 
alleging, that ſuch proclamation was made, it ſhall be 
intended to have been duly made. Cro. Car. 180. Kelly 
v. Manning, and ſee 1 Rsl. Rep. 172. 
\ PROCLAMATION OF AFINE, IE a notice open- 
ly and ſolemnly given at all the afſizes held in the county, 
within one year after the engroſſing it. And theſe precla- 
mations are made upon tranicripts of the fine, ſent by 
the —— the 1 to the juſtices of aſſſæc, 
and juſtices of peace. Weſt. Symb. 2 par. tit. Fines, 
——_—  -” _ 

PROCLAMATION OF REBELLION, Is a publick 
notice given by the officer, that a man not appearing up- 
ona ſubpena, or an attachment in the Chancery, ſhall 
be reputed a rebel, unleſs he ſurrender himſelf by a day 
aſſigned in this writ. Cowel, edit. 1927. See COM 
MISSION OF REBELLION. | 

PRO CONFESSO, Is when a bill is exhibited in the 
Chancery, to which the defendant appears, and is in 
contempt for not anſwering, or makes an inſufficient an» 
ſwer, the matter contained in the bill ſhall be taken as if 
it were confeſſed by the defendant. Termes de la hey, 


„ 


. 
tion againſt his real and pertonal eſtate, till he cleaed 
the contempt. 2 Ch. K. 284. 35 Car. 2. Nodes v. 


| 
| 


| 


licenſed to merchandize within London; and H. 4. by | Battle. 


proclamation prohibited the execution of it, and ordered 
that it ſhould be in ſuſpence aue ad proximum parliamen- 
tum; and this was held to be againſt law. 12 Co. 75. 
Upon a conference between ſome Lords of the Privy 
Council and the two Chief Juſtices (of which the Lord 
Cake was one) and Ch. B. and Baron Altbam, the queſ- 
tion was, 1ſt, Whether the King by proclamation might 
prohibit new buildings in and about London. 2dly, If 
the King might prohibit the making of ſtarch of wheat. 
And the judges were of opinion, that the ſubjeft could 
nat be reſtrained in theſe particulars by the King's pro- 
clamation. 12 Co. 74. X 
But notwithſtanding the above-mentioned opinion, 
there are inſtances of perſons who have been ſentenced in 
the ſtar-chamber upon proclamations againſt the increaſe 
of buildings ; and particularly in Heb. where a perſon 
was fined in the ſtar- chamber for building without brick, 
though upon an old foundation; and it is there ſaid, that 
ſuch buildings had an ill effect from the danger of fire, 
conſumption of timber, and difficulty of feeding, clean- 


ſing and governing the city; and it was ſaid in general 
23 — 


| The courſe of the court now is to take a bill con» 


feſſa after the party has once appeared, and ſtands out in 
contempt till the plaintiff has got to the end of the line, 
and has run through all the proceſs of the court againſt 
him; yet formerly this court did not do it even in that 
caſe, without putting the plaintiff to prove the ſubſianee 
| of his bill. Arg. ern. 224. Hill. 1683. in the caſe of 
Fobnſon v. Deſminiere. | 

Two. defendants, the one having anſwered, the other 
refuſes, he ſhall be bound by the other's aniwer, if the 
cauſe paſs againſt them. Toth. 74. cites 7 Fac. Matthew 
v. Aatthew. 7 77 _ 

' Defendant being a priſoner in the King's Bench re- 
fuſed tu anſwer. The bill cannot be taken pro conſeſſo, un» 
| leſs he was in the priſon of this court; whereupon he 
was removed by babeas corpus into the Fleet, and having 
a day given him to anſwer, and he ſtill refuſing, the bill 
was taken pro Ir he was ordered to be kept 
cloſe priſoner. Ch. R. 50. 1653. Thomas v. F.nes. 
Where the defendants were not brought in upon any 
proceſs of contempt, but they appeared to the ſubpana to 


were lo far juſt as they were _ 


anſwer, and craved a further day, and had it, —_ 
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An contempts, and could not be taken, the 
u decreed 


ſtood out 
bill was taken pro confeſs, and 2 decree upon 
to be well grounded, and a bill of review ordered to be 


N. Cb. Rep. 64. 14 Car. 2. Denny v. Fil- 


tithes the defendant was in t for 
and was brought by ſeveral orders to the 
retuſed to anſwer on oath, but 


diſmilied. 
ws a ſuit for 


not anſwering, 
bar ; and being a quaker, 


to an | 

prayer the peril, viz. that the bill muſt be taken for true 

entirely as tis laid, if he anſwered not; and he ſaying 
zs before, the Lord Chancellor pronounced the decree, 

though Sir J. Churchill, as amicus curie, faid, that this 

caule for tithes, eſpecially ſmall tithes, was not proper 

for this court, and had not been uſed; but decreed for 

the plaintiff, and referred the valuation to the maſter. 
2 Chan. Caſes 237. Mich. 29 Car. 2. Anon. 

The defendant having appeared, and afterwards ſtood 
ia contempt till ſequeſtration was returned; it was in- 
ſiſted, that the bill ought to be taken pro confeſſs; but 
the Lord Keeper ſaid, He would conſider. of it till the 
next term. And it being alleged, that baron and feme 
were defendants, and that it was the wife only who had 
appeared, and that without the huſband's privity, Lord 
Keeper referred it to a Matter to examine the faQ, and 
faid, if it ſhould tall out to be fo, he could not derree 
againſt the huſband, but they mult proceed, and lay on 
tte ſequeſtration to bring him in. Fern. 247. Trin. 
1684. Gibſon v. Scevengtun. 

A defendant refuſing to anſwer, and ſtanding out all 
contempts till an order was made for a ſequeſtration ; it 
was prayed by the plaintiff's counſel, that the bill might 
be taken pro con/eſſy. To which it was objected by the 
counſel on the other fide, that this could not be done, 
becauſe the ſequeſtrauon was neither under ſeal nor exe- 
cuted; and allo becauſe the plaintitF did not produce the 
original itſelf, but only a copy of it. Lord Chancellor 
Parker held the laſt objeQtion certainly a good one, but as 
for the other, there ſeemed to him to be no reaſon for 
it ; for the putting the ſeal to the ration, and ac- 
wally executing it, ſeems to be then only neceſſary when 
the plaintiff is not ripe for a decree upon his own bill, 
but wants ſome diſcovery from the defendant's anſwer, 
upon which the decree may be founded; and therefore 
the actual executing a ſequeſtration to extort an anſwer, 
of which the plaintiff has no occaſion, ſeemed to him ve- 
ry unneceſſary. 10 Med. 431. Paſcb. 5 Geo. Anon”. 


Stat. 5 Geo. cap. 25. enaQts, That if in any ſuit in equity | 


any defendant, againſt whom proceſs ſhall iſſue, ſhall not 


cauſe his appearance to be entered according to the rules| 
of the court, in caſe ſuch proceſs had been ſerved, and 


affidavit ſhall be made, that ſuch defendant is beyond the 
ſeas; or that, upon inquiry at his uſual 


is juſt ground to believe that ſuch deſendant is gone out 
of the realm, or abſconds to avoid being ſerved; the 


court may make an order, appointing ſuch defendant to| 
py of ſuch 


* 
Chamber, ſhall be poſted up at the Royal Exchange; and 


in Wales, ſhall be poſted up in ſome market town with- 
in the juriſdiction of the court, neareſt to the place 


where ſuch defendant made his uſual abode, ſuch place of | 


abode being alſo within the juriſdiction of the court; 
and if tlie defendant do not appear within ſuch time as 
the court ſhall appoint, then, on proof made of ſuch 
publication of fuch order as atorelaid, the court may or- 
der the plaintiff 's bill to be taken pro confeſ/o, and make 
fuch decree thereupon as ſhall be juſt; and the court 
may order ſuch plaintiff to be paid his demands out of 
the eſlate ſequeſtred according to the decree ; ſuch plain- 
tiff giving ſecurity to abide ſuch order touching the reſti- 
Vor. II. No. 117. | | 


ſwer without oath. Finch C. admoniſhed | No 


place of abode, 
he could not be found, ſo as to be ferved, and that there | 


the lower houle of Conver 
a copy of every ſuch order made in any of the courts of 
equity of the counties Palatine, or of the great ſeſſions 
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tution of ſuch eſtate, as the court ſhall make upon the de- 


fendant's But in caſe ſuch plaintiff ſhall re- 
fuſe to give hewoity, then the court tial enive the &f- 
feQs to remain under the direction of the 
court, until the appearance of the defendant to defend 


ſuch ſuit. Provided That this act ſhall not affect 


Fre 
ng in England within two years before the ſulpana - 

r extend to courts having a limited juriſdiction, un- 
leſs oath be made of perſonal reſidence in ſuch juriſdic- 


tion one year before the ſubpana. : 
Chancery 401 to 404. tel 5 i — 


us, That the 

court was, that it is not ſufficient upon this ſtatute to 
make affidavit, that the party making it was informed, 
and believes that the defendants withdrew themſelves in- 
to Ireland, in order to avoid being ferved with the pro- 
_ Jn But it muſt be likewiſe ſworn by 
w | ponent received tuch infarmation, and cites 
Hill. 1740. Burton v. Mn. | 

The defendant appeared, and ſtood out to a ſequeſtrati- 
on, and afterwards, on getting time, put in an anſwer, 
which was inſufficient in near twenty exceptions, 
and was ſerved with a ſubpa@na to make a better anſwer. 
The defendant put in another anſwer alike inſufficient. It 
was inſiſted for the defendant, that the practice of taking 
bills pro confeſſo is not of long ſtanding, the ancient way 
being to put the plaintiff to make proof of the ſubſtance 
of the bill; and that, in this caſe, taking all the bill 
pre confeſſo, where part had been ſufficiently anſwered, 
ſeemed very But it was anſwered, that an in- 
ſufficient anſwer is as no anſwer, and therefore the whole 


to be taken pre cenfeſſo; and the Maſter of the Rolls de- 


creed for the plaintiff. But Lord Chancellor King, on 
an appeal, ſaid, He would conſider how matters ſtood at 
the time of ſuch decree, and that it was ſufficient that 
there then was an anſwer, and which the plaintiff had 
admitted to be ſo by ſuing his proceſs for a better; and 
that fo the defendant confeſſed the whole bill true, when 
by the Maſter's report, (which was a record of the fame 
court) he had anſwered the greateſt 
plaintiff himſelf had taken the fi 
anſwer in part, by ſerving the defendant with proceſs to 
put in a better, was againſt common fenſe; and reverſed 
the former decree. 2 Hilliams's Rep. 556. Mich. 17529. 


t; and when the 


Hawkins v. Crool. 


ſufficient matter is alleged in the bill wo oblige hies wo en- 


ing of 


| generally of all the clergy of his province, 
aſſigning them the time and place in the ſaid writ: Then 
the archbi proceed according to cuſtem: One ex- 
ample ſhall ſerve for both. The archbiſhop of Canter- 
bury upon his writ received, directeth his letters to the 
— London, as i 

i iſhops, deans, ar 


dral and collegiate churches, and generally all 


in the writ; but direGeth w 
f 7B 


the 


anſwer to be an 


PW © 
c. 24. 1 Car. 1. 4 1. 13 Car. 2. c.9. 6ts E 
% n 
» ( Profrum, Proferum, from the F | 
proferer, i. e. producere,) Is the time appointed for _ 
- [compts of ſheriffs, and other officers in the Exche. 
quer; which is twice in the year. Stat. 51 H. z. /oe. 5. 
which may be gathered alſo out of the Regiſter, fal. 130. 
to appear, and the cathedral or collegiate In the writ De atturnato vicecamitis pro profro faciends, We 
| of the dioceſe to ſend their profiler: — ho? 9m in flat. 3 H. g. c. 21. in which place 
appointed; and alſo willeth them, | proffer ſignifies the offer or endeavour to proceed in an ac- 
chbiſhop the names of all and every | tion by any man concerned fo to do. Cowel, edil. 152). 
i | N the certain debt 
'of the ſheriff could not be known before the finiſbing 
| of his accompts; yet it ſeems there was ancientiy an 
eſtimate made of what this conſtant charge of the annual 
| revenue amounted to, according to a medium, which 


was paid into the Ex at the return of the writ of 
ſummons of the pipe; and the ſums ſo paid were and 
are to this day cal 


led 1 4 vicecomitis: But although 
theſe profers are paid, it upon the concluſion of the ſhe- 
riffs accompts, and after the allowance and diſcharges had 
ich pariſh-prieſts by him, it appears that there is a ſurpluſage, or that he 
deacon, ratione viſttationts. were anciently paid in ſ is with more than he could receive, he hath his 
| victuals for the viſitor and his attendants; bur jprofers paid or allowed to him again. Hoale's Sher. 4... 


y. Complaints were often | counts 52. | 
procura- PROFER VICECOMITIS. See PROFER. 
PROFERT IN CURIA, Is where the plaintiff de- 
: i in the Adonaſticen, 2 tome. |clares upon a deed, or the defendant pleads a deed, he 
| Sag. 165. is very particular, wherein the pope tells us, mult do it with a profert in curia, to the end that the other 
that complaint had been made to him that the archdeacon | party may at his own charges have a copy of it; and un- 
viſiting the dioceſe, travelled with one | til he hath at his requeſt and charges gotten a copy of the 
oy 5-4 twenty-one and three | deed, he is not bound to anſwer it. 2 Lil. Br. 382. 
And if a man pleads by virtue of an indenture, which 
is loſt, on affidavit made thereof, the court will compel 


iff to ſhew the counterpart, and the defendant 
plead thereto; or will grant an imparlance. Cys. 
429. When he who is party or privy in eſtate or 
or who juſtifies in the right of him who is party 
pleads a deed; notwithſtanding the party privy 
the original eſtate, yet he muſt ſhew the 

ginal deed, 10 Rep. 92, 93. But where a man is a 
ſtranger to a deed, and claims nothing in it, &c. there he 
| t or deed, without profert in curia, 
may claim under a deed of uſes, without 
it; becauſe the deed doth rot belong to him, 
he claims by it, but the covenantor's, and he 
ain it; and for that it is an eſtate 

the ſtatute of uſes, ſo as the party is in by 
like uns tenant in dower, or by ſtatute, &c. who 


the deed. Cya. Car. 442. And in things executed, or 
proxies and repre- [<ſtates determined, there need not be any profert in cu- 
honour and intereſt 3 Lev. 204. Alſo an aſſignee of commiſſioners of 

| s need not ſhew the bond to the bankrupt, be- 

in by act of law, &c. Cra. Car. 209. 
ſtatute, no advantage or exceptions ſhall be taken 
tor want of profert in curia; but the court ſhall give 
judgment according to the very right of the cauſe, with- 
out regarding any ſuch omiſſion and defect, except the 
ſame be ſpecially and particularly ſet down, and thewn 
for cauſe of demurrer. 4 & 5 Ann. cap. 16. 

PROFESSION, ( Profeſſio) Is uſed particularly for the 
entering into any religious order; by which a monk ofer- 
ed himſelf to God by a vow of three things, viz. Obe- 
dience, chaſtity and poverty, which he promiſed conſtant- 
7 to obſerve. And this was called, ſana religionit pro- 
Ne, and the monk a religious profeſſed. Cowel, edit. 
1727. See17 Fin. Ar. 545. 

PROFESSOR OF LAW IN OXFORD, Not to be 
prejudiced by 13 & 14 Car. 2. As to the prebend of 
Shipton. 13 & 14 Car. 2.c. 4. 

OFITS. A deviſe of the profits of lands, is a deviſe 
of the land itſelf. Dyer 210. A huſband deviſed the 
profits of his lands to his wife, until his fon came of 

is [age ; which was held to be a deviſe of the lands until that 

iling the Sacra- time: though if the lands were deviſed to the fon, and 
the name of that his mother ſhould take the profits of it until he 
Day, curſing and [came of age, c. this would give the mother only an 


; 


3 Fac, 1. authority, and not an intereſt. 2 Leon. 221. By devite ot 
profit, 


„ 
-6:s. the lands uſually paſs; unleſs there are other words | hibition from 
pw the intention of the teſtator. Moor 753, 758. minſter-Hall; 
PpROGRAMMA, A letter ſealed with the $ ſeal. —_ when 
. Sax. lib. 3. art. 34. 21 | We 
PROHIBITION, ( Probibitio, ) Is a writ to forbid — 
court, either ſpiritual, or ſeculat to 8 in 2 — 
dependin ſuggeſtion cogni 
— — 8 the fame court. F. N. B. fol. 
But it is now moſt uſually taken for that writ which | 
25k for cine that is imp n 
belonging to the temporal juriſdiction, or the conu- 
2 — whereby as well the and 


As all external juriſdiction, whether eccleſiaſtical or 
civil, is derived from the crown, and the adminiſtration 


be temporal, eccleſiaſtical, maritime, military, 


ſtion that the d pre 
on . B. court 
lugge E . . of a 
= . 
the judge that gives it, are in perior dit - 
1 the ſuit of the King, ſometimes at only in the 
the ſuit of the party, and ſometimes at the ſuit of both, ac- | | — 4 
of the caſe. 2 Iſl. 6or. F. M. B. open the 
ſpecial care. 
Hob. 16. 8. C. 
preſerve and C. K this difference 
the caſe , ole © a pro- 
dom and y be upon 2 bare ſurmiſe, without 
ſerved when my record; and fuch writ is only in na- 
cording to ture of a commiſſion pre . which is diſcontinued 
by the ſame by the demiſe of the 5 but that as to a prohibition 
another 1 out of p 
fuſion and and therefore IR 
Par. Ca. 63. in which he fs Sr 
So that by the demiſe — 
cal or Paim. 422. 
King's If the King's 


A F 
£7 


4 
4 


Rel. Abr. 
1. What courts grant a probibition ; and whether the | 2 prohibi- 
r or ex dive jellies. de, as well as 
| 2. Who have @ right to, and may demand, and join in a -- aac 
probibition. = FO 2 ſurmiſe be a 
bition. when it appears 
4 At what time a probibition is to be granted; and in what 67. in the 
caſes it may be granted to inferior temporal courts. : ; | in queſtions of 
5. In what caſes probibitiens are to be granted to the ſpi-¶ this ki nd i i law; but yet 
1. What courts may grant a probibition, and whether the That from 
granting it be diſcretionery, or ex debito juſtitiæ. are ut 
not an 
in ſuch 
the laws 
granted. 
of Lords, That 
„ ech 
it is with an 
| will lie. 

ſuch writ is returnable into B. R. or C B. Bro. Prohi- id's caſe. 
dition, pl. 6. 4 Inſt. 81. 1 Peer Will. 43. the Admiralty for his 
If one be ſued in an inferior court for a matter out for, upon a ſuggeſtion 


to find ial 


2 Inft. 607. 
„ore 
which does not appertain to that court, but to the Com- 
„ ——  — 

ſelf, againſt his own ſuit, may pray a ibition, 
| have ir 2 Rel. Ar. 312. 1 Leon. 130. Gould. 


4 


88 


for ti . 
for three years,  b 

of the tithes leaſe and compoſition by deed ; 

and in this it was held, that elf 

may have a prohibition to ſtay the ſuit ; for the eccleſi- 

aſtical judges are not to meddle with the trial of leaſes 

or real contraQts, they have juriſdiftion of the 
iginal cauſe (viz. the tithes;) for the leaſe is in the 
ity, and is not meerly accidental; and it makes no 


court, and the parſon appropriate appears 
'S 2 


TIO. 


ae 
rally for tithes, who joined in a prohibition, ſuggeſting 


2 modus; and though the court held in this caſe, that the 
regularly brought, being in all their 
were ſeveral libels; yet inaſmuch as 


— ns 


* 


.| be 
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law to be granted ; | tions. Tele. 128—9. Burger and Dixon v. Aſbtan. Omen 


13. Bartue's caſe, L. P. adjudged. 

So if A. libels againſt B. and C. for defamation, and 
they ſue a prohibition, they ſhall join in attachment u 
on it; and it is no objeQion to fay, that the defamatian 
was ſeveral, 1 Lord Rupm. 127. Per Treby Ch. J. and 
ſee for this 1 Vent. 266. Raym. 425. Comb. 4.48. 

Where two or more are a lowed to join in a prohibi- 
tion, and one of them dies, the writ ſhall not abate; 
becauſe nothing is by them to be recovered, but they are 
only to be diſcharged. Owen 13 Per cur. 


upon the face of the libel, an affidavit is never inſiſted 
upon; but if it does not appear on the face of the li- 
bel, or if a prohibition is moved for, for more than ap- 
pears upon the face of the libel, to be out of their juriſ- 
dition, there ought to be an affidavit of the truth of 
the ſuggeſtion. 2 Salk. 549. Per EHholt Ch. J. 1 Fer 
Will. 477, 65. S. P. cited. | 

The ſ ion in the temporal courts may be traver- 
ſed. 2 Inſt. 611. 2 Co. 44 Moor 525. 

On a rule to ſhew caute, why a prohibition ſhould not 
granted to ſtay a ſuit againſt the plaintiff in the court 
of the archdeacon of Litchfield, for not going to his pa- 
riſk church, nor any other church, on Sundays or holi- 
days, nor receiving the ſacrament thrice a year, upon 
ſuggeſtion of the ſtatute of Elz. and toleration act, and 
then qualifying himſelf within the act, and alleging, 
that he pleaded it below, and they refuſed to receive his 
plea; cauſe was ſhewn, and this tact was ſalſe, and that 
the plaintiff was not à diſſenter, nor had qualified him- 
ſelf ut ſupra, and therefore hoped the court would not 
ſuffer the rule to ſtand unleſs there was an affidavit of 
the fact ; for by that means any perſon might come and 
ſuggeſt a falſe fact, and ouſt the ſpiritual court of their 
juriſdiction, which the court admitted; and therefore 
for want of ſuch affidavit the rule was diſcharged. 1 Ld. 
Raym. 1211. Burdett v. Newell. | 

Hf aplea to an inferior juriſdiftion be properly tendered, 
which they refuſe, tho” this be a good cauſe for a pro- 
hibition, yet an affidavit mutt be made of the retuſal. 
Skin. 20. Hard. 406. 3 Keb. 217. 

A motion was made for a prohibition to the Eccle- 
ſiaſtical court 42244 — a woman whore, 

a 8 the words were actionable there by 
* the place; but the court would not * 
prohibition without oath made, and if any ſuch words 
were ſpoken, it was in London, and not elſewhere. 4 
Med. 367. 

On a libel for calling the plaintiff old thief and old 
whore; the defen ant ſuggeſted for a prohibition, that if 
any ſuch words were ſpoken, they were ſpoken at the 
ſame time; but this ſuggettion was held ill, becauſe the 
words ought to have been fully confeſſed. 1 Vent. 10. 
Day v. Pitts. 8 

By 2 3 Ed. 6. cap. 13. it is enacted, That if 
any party at any time hereafter, for any matter or cauſe 
before rehearſed, limited or appointed by this act to be 


ſued or determined in the King's Eceleſiaſtical court, or 


before the Eccleſiaſtical judge, do ſue for any prohibi- 
any of the King's courts where prohibitions be- 
fore this time have been uſed to be granted; that then in 
every ſuch caſe the ſame party, before any prohibition 
ſhall be granted to him or them, ſhall bring and deliver 
to the hands of ſome of the juſtices or judges of the ſame 
court, where ſuch demanded prohibition, the very 
true copy of the libel depending in the Eceleſiaſtical court 
concerning the matter where the party demandeth prohi- 
bition, ſubſcribed or marked with the hand of the lame 
party, and under the copy of the ſaid libel ſhall be writ- 
ten the ſuggeſtion, wherefore the party ſo demandeth the 
faid prohibition ; and in caſe the ſaid ſuggeition, by wy 
honeſt and ſufficient witneſſes at the leaſt, be not prov 

true in the court where the ſaid prohibition ſhall be _ 
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ted and awarded, that then the party, that is let or hin- 
cred of his or their ſuit in the Eccleſiaſtical court by 
tuch prohibitions ſhall upon his or their — 
without delay, have a conſultation granted in the ſame 
caſein the court where the ſaid prohibition was granted, 
and ſhall recover double coſts and damages againſt the 
party that ſo purſued the ſaid prohibition ; the ſaid coſts 
and damages to be aſſigned or aſſeſſed by the court where 
the faid con{ultation ſhall be ſo granted; for which coſts 
and damages the party to whom they ſhall be awarded 
may have an action of debt by bill, plaint or informati- 
on, in any of the King's courts of record. See 27 H. 
8. cap. 20. and 32 H. 8. c. 7. to which thiꝭ act refers. 
In the conſtruQtion of the above - mentioned ſtatute the 
following opinions have been holden. | 
That this ſtatute referring to the ſtatutes 27 & 32 H. 
9. which extend to tithes and offerings generally, all 
tuch tithes and church duties as are mentioned in thoſe 
ſtatutes are as much within this act. as if particularly enu- 
merated. 2 Inft. 662. Comp. Intumb. 600. Dyer 
170. 6. | 
y therefore it extends to prohibitions to ſuits of 


ſmall tithes as well as great. Telv. 102. 2 Ld. Kan. | 


&. 

8 it hath been adjudged, that the ſuggeſtion of a 2 
dus decimandi ought to be proved within fix months, be- 
ing within the aCt. Ney 148. Telv. 104. L. P. 

So where one, that was ſued for tithe of hay in the 


ſpiritual court, ſuggeſted for a prohibition, that he was 
to pay ſo much upon an afbitrament; and it was held, 


that this ſuggeſtion ought to be proved, as well as one 
made of a modus decimandi: So on a ſuggeſtion upon the 
ſtatute 31 H. 8. that lands are tithe free, becauſe the 


clauſe requiring the proof of a ſuggeſtion is general, | 


and not limited to real compoſition. 1 Rol. Rep. 55. 
Reynalds v. Hay. | 
So upon a ſuggeſtion, that the ſuit in the ſpiritual 


court was for tithes of heath and bafren ground impro-| 


ved within ſeven years alter the improvement, contrary 
to the ſtatute z in this cale proof of the ſuggeſtion with- 
in ſix months was held neceſſary. 1 Jen. 231. Strande 
v. Heſtins. Cro. Car. 208. | 


But it hath been held, that there needs no proof of | 


the ſuggeſtion where the ſuit is for tithes contrary to 
common right, or where the contract of the party is 
ſuggeſted. Cumb. 147. | 

It hath been held, that the ſuggeſtion need not be 
proved ſtrictly, nor with preciſe certainty as to all its 
circumſtances ; but that if it be proved in ſubſtance, or 
in ſuch a manner as to ſhew that the Eccleſiaſtical court 
has not juriſdiction, it is ſufficient. Cro. Eliz. 736. 
Meer 911. 4 

The ſuggeſtion muſt be proved by honeſt and ſufficient 
witneſſes, which is required by the expreſs words of the 
ſtatute; and the re fore the teſtimony of one attainted of 
fclony, excommunicated or convicted of recuſancy, is, 
as in other caſes, to be rejected. 2 Bulſt. 154. 
But it hath been held, that perſons, ſuch as pariſhioners 


of the pariſh, Ac. who may not be ſufficient and able 


witneſſes at a trial at law, may notwithſtanding be ſuffi- 
cient witneſſes to prove the ſuggeſtion ; the chief intent 
of the ſtatute being to prevent frivolous and vexatious 
ſuggeſtions ; alſo it hath been held, that after the admit- 
ting and recording the proof of the ſuggeſtion, nothing 
is to be objected againſt the perſon of the witneſſes or 
their evidence. Mich. 27. Car. 2. in C. B. Sbarp v. 
Hobart. 5 

If a ſuggeſtion conſiſts of two parts, it is ſaid to be 
ſufficient to produce one witneſs to the one, and another 
to another. 1 Vent. 107. 

It hath been held, that the ſix months for proof of 
the ſurmiſe ſhall be accounted according to the calendar; 
for that this being a computation which concerns the 
church, it is but reaſonable that it ſhou!d be done ac- 
cording to the computation uſed in the Ecclefialtical law. 
Hob. 197. Lit. Rep. 19. 2 Mad. 58. 

It is ſaid in Moor, that the time ot fix months given 
by the flatute to prove the ſuggeſtion ought to be inten- 
ded fix months in term time, and that the vacation 

Vor. II. No 117. 


ueſt and ſuit, 
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ſhould be no part of the time; but this hath been ſince 


adjudged otherwiſe, and that the time ſhall commence 
from the tete of the writ of prohibition, and not from 


the time of the rule made for awarding it. Moor 573. 
Ney 30. 2 Ld. Raymend 1172. 2 Salk. 554. 

If the ſurmiſe be proved beſore one of the; 
within the fix months, although it be not recorded till af- 
ter the ſix months by the court, it is well enough. Ney 

30. That it muſt be entered in the office. 2 Show. 308. 

It hath been held, that proof which is not ſufficient 
may be ſupplied by better proof within the fix months, 
but not after. Lit. Rep. 155. 

The party on failure of proof of the ſuggeſtion, ſhall 
not only have double coſts and damages, but alſo his coſts 
and damages in the action he brings for the recovery of 
them. Bendl. 1 43. See ſtat. 98 F g W. 3. cap. 11. 

But if the prohibition be d partly on a modus, 

| which needs no proof, and partly on the contract of the 

parties, which needs no proof, there ought not to be 

dcuble coſts; for the mixingthe contract with the man- 

| "ag tithing privileges the whole. Brownl. 99. Telv. 
6 | 


— 4 


9- 
So where for a variance between the libel and ſuggeſ- 
| tion, a conſultation was awarded, and double coſts ad- 
| judged to the defendant ; and this was held to be error 
dy the very letter of the ſtatute, which gives double colts 
| only for want of proving the ſnggeſlion, and for no other 
' cauſe. Telv. 79, 80. 
So where a prohibition was obtained upon 

which was not proved within the fix months, in which 
| the defendant took iffue with the plaintiff, which was 

found for the plaintiff z and in this caſe it was reſolved, 
that the defendant ſhould not have double coſts for want 
of the ſugeſtion's being proved; for the ſtatute is, that 
he ſhall have a conſultation, and double coſts ; but in this 
| caſe he could not have a conſultation, the matter and 
iſſue being found againſt him; but ought to have prayed 
a conſultation upon the ſuggeſtion's not being proved, 
and then ſhould have had his double coſts. Latch 140. 
| Watkinſon v. Sir G. Pacy. 

The ſurmiſe or ſuggeſtion may be brought in · by at- 

torney, and need not be in proper perſon. 1 Lern. 286. 
A prohibition is not to be granted the laſt day of 


* 


term, but on motion a rule may be obtained to pro- 
* Latch 7. 2 Kal. Rep. 
45 | 

| 


4. At what time a probizvition is to be granted; and in 
what caſes it may be granted to inferior temparal courts. 


It is clearly that in all caſes where it 

upon the face of the libel, that the admiralty, ſpiritual 

court, Ic. have not a juriſdiction, a prohibition may be 
| awarded, and is grantable as well after as before ſentence; 
for the King's ſuperior courts have a ſuperintendency over 
all inferior jutiſdictions, and are to take care that they 
keep within their due bounds. 2 Inſt. 602. 2 Ral. Abr. 
319. Ney 137. 1 Sid 65. Cro. Eliz. 573. Meer 
go7. Skin. 299. Carth. 463. March 153. 2 

Rol. Rep. 24. Comb. 356. 

But where the court has a natural juriſdiction of the 
thing, but is reſtrained by ſome ſtatute; as by 23 H. 8. 
for not citing out of the dioceſe, there the party muſt 

come before ſentence; for after pleading and admitting 
the juriſdiction of the court below, it would be hard 
and inconvenient to grant a prohibition. See the autho- 
ities ſupra, and Cro. Car. 97. 2 Show. 145. Fent. 
Gr. 6 Mod. 252, Fareſl. 137. Godb. 163, 243. 5 
Med. 341. Heil. 19. 12 Co. 76. Salk. 543. 

Upon a motion for a prohibition the caſe was, the de- 
fendau t libelled in the ſpicitual court for tithes of faggots 
made of loppings of trees ; and the ſuggeſtion for a pro- 
 hibition was, that theſe loppings were cut from the ſtumps of 

timber trees above the growth of twenty years; and it 
vas alleged, that ſentence was given in the ſpiritual court, 
and therefore the plaintiff comes here to late too have a 
prohibition : But per Holt Ch. J. the ſentehce will not 
| hinder the having a prehibition in any caſe, but in caſe of 
| a”: grounded upon 23 H. 8. c. 9. for citing out of 
7 the 
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the dioceſe; but becauſe the plaintiff had not pleaded this 


matter in the ſpiritual court, they denied the prohibition, 


becauſe the ſpiritual court has a general juriſdiction ol | 
tythes; and if any ſpecial matter deprives them of their 


JuriſdiQtion, it mult be pleaded there; and if it had been 
pleaded there, and iſſue joined upon it, and upon the 
trial it had been found not to be filva cedua, it had 
been well; but if they had been refuled to admit the plea, 
a prohibition ſhould have been granted. 2 Ld. Raym. 8 35. 
Dike v. Brown. : : 

It is clearly agreed, that a prohibition doth lie as well 
to a temporal court as to the ſpiritual, court of admiralty 
or other court, whoſe proceedings are different from the 
Common law, if ſuch temporal court exceed the bounds 
of its juriſdiQtion, or take cognizance of matters not ari- 
ſing within its juriſdiction. F. N. B. 45. 2 Inft. 229, 
243, Gor. 2 Rol. Rep. 379. 1 Rol. Rep. 252. 

Is if treſpaſs vi & armis be brought in the county, 
2 prohibition lies to the plaintiff. F. N. B. 47. 

So if one ſueth another in a court baron or other 

court, which is not a court of record, for charters con- 


„0 freehold, he ſhall have a probibiti- 
on. F. 
A 


N. B. 47. 

| RR aecieds — B. R. for his 
debt and damages, brought his action for the of 
them againſt the bail in the court of the Tower of Lon- 
don, in which action the was taken on a capias, and 
was reſcued, after which the plaintiff brought his action 
en the caſe in the court for the reſcue; and all this ap- 
pearing to the court of B. R. they granted a prohibition. 
1 Rol. Rep. 54. f 
So where an action of debt was brought in the Mar- 


d. 2 Salk. 439. | 

A ſuit was ſurmiſed to be before the Lord preſident 
of the marches, for an office 4 — — 2 
Lord and a , wherein the only queſtion 
— —_— that office belonged to the 
Lord t; and becauſe in this caſe he would be 
as it were both judge and party, a prohibition was grant- 
ed. 1-Keb. 648. 

If there be one entire contract above 40s. and a man 
Mes for it in a court baron, ſevering it into divers ſmall 
fums under 40s. a prohibition ſhall be granted, becauſe 
this is done to defraud the court of the King. 19 H. 6. 
54. 2 Rol. Abr. 280. F. N. B. 46. 

An action was t in the hundred court for 405. 
in which action the plaintiff confeſſed that he was ſa- 
tisfied one ſhilling, which being done with an intent 
to give that court juriſdiction, and to defraud the ſu- 
perior courts, 2 prohibition was granted. Palm. 564. 
Clerk v. Carle. 

If there be ſeveral contracts between A. and B. at 
ſeveral times for divers ſums, each under 40s. but amount. 
ing in the whole to a ſum ſufficient to entitle the ſu- 
perior court to a juriſdiction, they ſhall be ſued for in 
fuch ſuperior court, and not in an inferior court, which 
is not of record. 1 Vent. 65. 

So in a prohibition to the court of the honour of Eye, 
where the caſe was:—one contracted with another tor 
divers parcels of malt, the money to be paid for each 
parcel being under 40-. and he levied divers plaints there- 
upon in the ſaid court; wherefore the court here granted 
a prohibition; becauſe though there be ſeveral contracts, 
yet as much as the plaintiff might have joined them 
all in one action, he ought to have ſo done, and ſued 
not put the defendant to unneceſſary vexa- 
more than he can ſplit an entire debt into 
divers, to give the inferior court juriſdiction in fraudem 

. Girling v. Alders. 2 Keb. 617. S. C. 
11. S. C. ei 
It is laid 


cited. | 
my Lord Cale, and admitted in a 

variety of caſes, that no inferior court can hold 

plea of an obligation, contract, battery or other tranſi- 


action, it not made within the juriſdiction, and | 


— the cauſe of action muſt be alleged to ariſe within 


ſuch juriſdi con. 1 1 Sand. 74. 2 Jon. 230. 
1 Sew. 10. and ſee tit. COURTS. 


lent infra juriſiliiti nem curiæ, or it it had been tur 


Hal ſea, on 2 judgment in B. R. and a prohibition was | 
granted. 


„ 
And tlierefore, in an action on a promiſe n an ne- 
rior court, not only the promiſe, but the confideration 
muſt be alleged to atiiꝭ within the interior uit and 
muſt be fo proved on the trial. 1 RL. 467, 545. s 


But it the plaintiff had thewn that the mon v tal been 


« , KI: goods 
there fold, the piaintiff would have had no new 10 fay 
that the defendant aſſumied to pay infra jure uu = 
rig ; becauſe the law creates the promite upon NC ctea- 
tion of the debt, wluch debt being within the juriſce- 
tion, the promile thall be intended there alſo. 1 Lord 
Raym. 211. 
| In all caſes where inferior courts aſſume a juriſliQion, 
or hold plea of a matter not ariſing within their limits, 
the party hath his remedy, and may ſtay their proceed. 
ings by prohibition; but ſuch prohibition can only regu= 
larly be obtained by its appearing on oath made, that 
the fact did ariſe out of the juriſd:Qion, and that the 
defendant tendered a foreign plea, which was refuſed. 
6 _ 146. Carth. 402. 1 Salk, 201. 1 Her Will 
7”. Wt | 
| In the caſe of Mendyhe v. Stint it was greatly inſiſled 
upon, that though the party negleced to plead to th- ju- 
riſdiction, that yet the matter ariſing out ot ile interior 
juriſdiction, the ſuperior courts ought to gran: . rrohie 
bition; for that otherwiſe the parties, their cour and 
attormes, would give a juriſdiction to inferior courts 
which they were not entitled to by law; et it was 
otherwiſe adjudged in this cale; and it ſcems to be now 
agrecd, that after admitting the jurifiCion, or after im- 
parlance, the party cannot apply for a pivinottion. 2 
Med. 271. | 

But in the above-mentioned cafe theſe things were 
| agreed by the court. 1. That if any matter appcats in 
the declaration, which ſheweth that the cn f Sion 
did not ariſe infra juriſdictionem, thete u protiivition may 
be granted at any time. 2. If the fubict matter in 
the declaration be not proper tor the juament and de- 
termination of ſuch court, there alſo a piol.biticn may 
be granted at any time. 3. If the detendant, who in- 
tended to piead to the juriſdiction, is prevented by any 
artifice, as by giving a ſhort day, or by the attorney's 
refuſing to plead it, &c. or if his plea be not accepted, 
or is over-ruled; in all theſc cafes a prohibition likewile 
will ke at any time. 2 Mad. 273. | 

A motion was made for a prohibition to he Hirc ced to 
the ſheriff's court in Br.,, upon ſuggeſtion ti at cauſes 
of action ariſing out of the jurifuiction d the ſheriff's 
court ought not to be ſued there; and this mieten was 
made in behalf of the defendant in the action, tetore he 
| had appeared, to ſtay the proceedings of the court, who. 
proceeded to attach his goods in the hands of a garniſhee; 
and Sir B. Sbexwer oppoſed the motion; becauſe the de- 
fendant could not pray a prohibition upon ſuggeſtion of 
a matter which he could not plead ; and as here he could 
not plead this before appearance, ſo he ouglit not to make 
ſuch a motion before appearance. And per Flt Ch. J. 
a man ſhall not plead to the juriſdiction until he appear; 
but if the original cauſe of action aroſe out of the juriſ- 
diction of the court, the garniſhee may plcad it; and 
of that opinion he faid was Hale Ch. J. but if it was 
debt upon a ſimple contract, it is attachable where the 
perſon of the debtor is. 1 Lord Razm. 346. C:ke v. Li- 
cence. 

So in the caſe of Clerk v. Andretut, where Sbzwer 
moved for a prohibition to the court of the ſheriffs of 
Londen to ſtay proceeding, where they attached the debt 
of the garniſhee, becauſe it aroſe out of the juriſdiction, 
but it was denied, becauſe the debt was upon ſiniple con- 
tract, which follows the perſon of the debtor. 1 Show. 
Rep. 9. cited. 1 Lord Raym. 347. 


5 In what caſes prohibitions are ts be granted t the ſpiri- 
tual courts. 


If one ſues another in the ſpititual ccurt for 2 chatte! 
or debt, the defendant ſhall Ine a prot. Lt, cont 
he ſues for a treſpaſs. F. X. B. 30. 


It 


| 9 3. 
It the ſpiritual court take upon them to try the 
voundaries 2 a pariſh, a prohibition lies. 2 Rol. Abr 


291. 7 Co. 44. 1 Rol. Rep. 332. Cre. Eli. 228. 3 


Lean. 829. 3 Keb. 286. S. P. per Hale Ch. J. becauſe 
the preſcription is the ground thereof. 

As if a ſuit be by a parſon for tithes, and the defen- 
dant plead, that the place where is in another pariſh, a 

ohibition lies; becauſe they meddle with that which is 
out of their juriſdiction, though the original thing be of 
their cognizance, and this comes in obliquely. 2 Rel. 
 flbr. 282. 1 Shzw. 10. cited. Ney 147. S. P. 

So if a vicar of a pariſh libels againſt another to avoid 
his inſtitution to the church of D. which he ſuppoſes to 
be a chapel of eaſe appertaining to his vicarage, and 
the defendant ſuggeſts, that D. is a pariſh of itſelf, and 
not 2 chapel of eale ; a prohibition will be granted, for 
they ſhall not try the bounds of the pariſh. 2 Rol. Abr. 
291. 
= if the queſtion be in the court chriſtian, whether a 
church be a parochial church, or but a chapel of eaſe; a 
prohibition lies. 2 Rel. Abr. 291. ſeveral caſes to this 
ſe. | 
Fe if the bounds of two vills lying in the ſame pariſh 
come in queſtion in the ſpiritual court, no prohibition 
lies; for that ſuch bounds are triable in the eccleſiaſtical 
court, tho? thoſe of pariſhes are not. 1 Lev. 78. Petler 
v. Yaleman. 

The eccleſiaſtical courts have cognizance of a way to 
a church, and for not repairing ſuch way the parties 
may be proceeded againſt in the ſpiritual court. March 


555 if a parſon is prevented from carrying away his 
tithe by the ſtopping up the uſual way, he may have his 
remedy in the eccleſiaſtical court, grounded on the ſta- 
tute 2 Ed. 6. Bulſt.67. 1 Fon. 230. | 

But if the queſtion be, whether he is to have one way 
or another, or whether ſuch a way be a highway or not ; 
this cannot be tried in the ſpiritual court. March 15. 
1 Julſt. 67. 2 Rol. Abr. 287. S. P. adjudged. 

So if the churchwardens of a church ſue for a way to 
the church, which they claim to appertain to all the pa- 
riſhioners by preſcription, a prohibition ſhall be granted ; 
for this right being grounded on the preſcription, is to 
be tried in the temporal courts, 2 Rel. Rep. 287. 2 Rol. 


41. 
* man be admitted, inſtituted and inducted, and 2 
ſuit is commenced in the eccleſiaſtical court for to avoid 
the inſtitution, ſuppoſing it not valid ; though the thing 
be of their cognizance, yet becauſe the induction, which 
is temporal, and gives a lay right, may depend upon it, 


a prohibition lies. Hob. 15. Latch 205. 1 Bulſt. 179. 


Lit. Rep. 165. Popb. 133. 1 Rol. Abr. 282. 1 Show. 
ep. 10. 


Y 

If there be a ſuit for tithes in the eccleſiaſtical court, 
and the tenant pleads, that the party who ſues is not in- 
cumbent, but that F. S. is ; and the plea, becauſe it 
goes to the right of the incumbency, is rejected, a 
ibition lies ; for by denying the tenant this liberty he 
| might be twice charged for tithes. Cro. El. 228. 3 Lean. 

265. Green v. Penilden. 

There are frequent inſtances of prohibitions being grant- 
ed to the eccleſiaſtical courts, to ſtay ſuits for fees by 
chancellors, regiſters and proctors in thoſe courts, on this 
foundation, that demands pro opere & labore are properly 
determinable at Common law, and that tees cannot be 
ſettled by the canon law; and that the ſpiritual court 
can only give coſt and expences of ſuit, but that the ac- 
tion of debt will lie for ſuch coſts at Common law; and 
that the profits of an office being temporal, the remedy 
for them ought to be by quantum meruit; or in caſe it 
be an office of freehold, by aſſiae; the denial of juſt fees 
being a diſſeiſin; and therefore it ſeems to be now ſet- 
tled, that neither a proctor nor regiſter can ſue for fees in 
the ſpiritual court, but that the proper reme:y is, in caſe 
of a tee certain, by an indebitatus aſſumpſit, or in caſe of 
an uncertain fee, by quantum meruit; and in ſuch ſuits 
it is ſaid not to be neceſſary to prove a retainer, that being 


; 
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176. 2 Keb. 615. 3 Keb. 303,441, 516. 1 Salk. 333. 
and 4 14.4. 254. | , : * 
If a legatee takes a bond from the executor for pay- 
ment of the legacy, and afterwards ſues him in the ſpi- 
ritual court for the legacy, a prohibition will be granted; 
for by the taking the obligation the nature of the de- 
mand is changed, and it becomes a debt or duty recover- 
able in the temporal court. Telv. 38. 2 Fern. 3t. but 
2 Rol. Rep. 160. S. P. cont. 

Matters of freehold, and the right of inheritance, 
are only determinable in the temporal courts ; ſo that it 
the eccleſiaſtical courts intermeddle with thoſe, a prohi- 
—_— F. N. B. 40. 2 Rol. Abr. 286. Lit. Rep. 
104. 

As ina feoffment of tithes and lands, where there is 
no livery, if they do adjudge the tithes to paſs, notwith- 
ſtanding there is no livery, a prohibition will lie. Cro. 
7 . 270. 1 Vent. 41. cited. 

So if a man deviſes, that his lands ſhall be fold for the 
payment of his debts, and that the overplus ſhall be paid 
to ſuch and ſuch perſons in certain ſhares ; the 

in this caſe cannot ſue in the eccleſiaſtical court; tor the 
proviſions intended them ariſe originally out of lands, and 
their proper remedy in this caſe is in a court of equity. 
Dyer 151, 264. Fob. 265. 2 Rol. Abr. 284——— +5, 2 
Show. 50. Cro. Car. 16. | 
But if a rent be deviſed out of a farm for years, the 
eccleſiaſtical courts may hold plea thereof ; for the term 
for years being only a chattel is teſtamentary, and con- 
ſequently the rent deviſed thereout. 1 Sid. 279. 2 
Keb. 5. 1 Lev. 179. | 

| The rights of offices for life in the ecclefiaflical or courts 
of Admiralty are determinable at Common law; as in 
the queſtion concerning the validity of two patents, by 
which the office of regiſter to a biſhop was granted; it 
was held, that it ſhould not be tried in the ſpiritual 
court, though the ſubje&t matter be ſpiritual ; becauſe 
the office itſelf being matter of freehold, is for that rea- 
ſon of temporal cognizance. 2 Rol. Abr. 285—6. Ney 
gt. Latch 228. Palm. 450. Godb. 390. Cre. Car. 
65. 2 Rel. Rep. 306. KRaym. 88. 1 Lev. 125. 4 
Med. 27. Comb. 306. ; 

Treſpaſs on a glebe being freehold, cannot be determi- 

ned in the eccleſiaſtical court. Bro. Furiſdiftion, pl. 41. 

A parſon libelled againſt the defendant in the ſpiritual 
court of York, for having cut elms in A church-yard ; 
and a prohibition was granted, upon geſtion that t 
grew on the freehold. Ld. Raym. 212. Hl 4 2 
2 
For more learning on this ſubject, ſee 4 Bac. Abr. 
and 17 & 18 Vin. Abr. tit. Prohibition. 

PROHIBITIO DE VASTO DIRECTA PARTI, 
Is a writ judicial, directed to the tenant, prohibiting him 
from making waſte upon the land in controverſy durin 
the ſuit. Reg. Fudic. fol. 21. And it hath been adjudged; 
that a prohibition ſhall be granted to any one who com- 


pro- | mits waſte, either on the houſe, or buildings of the in- 


cumbent, or ho cuts down any trees on the glebe, or 
doth any other waſte. Moor 917. 3 Nelſ. Ar. 7. 

PRO INDIVISO, Is a poſſeſſion or ocupation of lands 
or tenements, belonging to two or more perſons, where- 
of-none knows his ſeveral portion, as coparceners before 
partition. Braflon. lib. 5. tradi. 2. cap. 1. num. 7. 
See POURPARTY and PARTITIONE FACIENDA. 
PROLES, in Engliſh progeny, Is properly ſuch as pro- 
ceed from a lawful marriage; though if the word be 
taken at large, it may well denote the iſſue of an unlaw- 
ful bed. 

PROLOCUTOR OF THE CONVOCATION 
HOUSE, { Prolocutor domus convecationis, ) Is an officer cho- 
ſen by perſons eccleſiaſtical, publickly aſſembled by virtue 
of the King's writ for every parliament; and as there are 
two houſes of convocation, ſo there are two prolecuters, one 
of the lower, and one of the higher houſe. He ofthe 
lower houſe, preſently on the firſt aſſembly, by the motion 
of the biſhops, being choſen by the members of the ſaid 
lower houſe, is preſented to the biſhops tor prolecuter, that 
is, the perſon by whom they intend to deliver their roſolu- 


implied by law. 2 Rel, Rep. 59. 3 Leon. 265. 1 Med. 
® 


| 


have their own houſe 


office is to cauſe 


ſuffrages, and the like. 
PROMISE, Promiſſio,) Is when upon a valuable con- 


agreed and concluded, upon 
— whereas, if it be 


month is a | 
See ACTION, ASSUMPSIT. 


PROMOTERS, (Promoteres,) Are thoſe who in | 


and penal actions do offenders in their 
own name and the King's, having part of the fines or pe- 
nalties for their reward; theſe, among the Romans, were 
called gu or delatores. They belong eſpecially 
to the Exchequer and King's Bench. Smith de Rep. 


Angl. lib. 2. cap. 14. Coke calls them turbidum hominum | 


genus. 3 Inſt. fol. 191. 
PROMULGE A LAW, (Promulgare legem) Is firſt to 

make a law, and then to declare, publiſh and proclaim 

the ſame —.— _ 2» 9 

ſhed or aimed, ſtat. c. 4. 

| PRONOTARY. See PROTHONOTARY. 
PROOF, {Probatio) Is the ſhewing the truth of an 

matter alleged: Bracton ſays, There is probatio duplex, 


viz. viva, as by witneſſes, viva voce; and Mortua, by 


writi Se. A wife cannot be produced either | 
— 22 huſband, quia due ſunt anime in carne | 


* 
3 
. 


did 
to be 


BE 
ay 


f 
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2 
t; the plaintiff re- 
waſted four hundred 
ds value of his by a writing under 
is hand he had confeſſed the ſame, c. And upon de- 


replied, Give me a ſhilling, and 
that it was won by me, by deceit, I will give 


any | any other proof of it, but in this action. 2 Buff. 56. 


party can have no remedy again 
an action at law, and in the mean time he muſt loſe his 


murrer it was objeQed, that the confeſſion ought to have | 


PK © 


been upon an aClion at law brought againſt the apprentiet 
or that the proof ought to have been upon a trial at law 
becauſe the law regards no other proof, but that which 
ison record ; but adjudged, and affirmed in error in the 

Exchequer-chamber, that though generally proof ſhall 
be intended to be made at a trial by the jury, yet in this 


caſe it deing referred to the confeſſion of the party, 'tis 
ſufficient if he confeſſes it under his hand, which confe- 
fion ſhall not be binding to the obligee, but prime facie 
it ſhall be a good . 2 Cre. 381. Gad v. Death. 
Heb. ga. S. C. Mer 845: 8. C. 888. S. C. 1 Ru 
Rep. 222, 261. 2 Ral. Rep. 40. Lee v. Finch, S. P. 

Debt was brought upon a bond, with the like conditi- 
on, as that before-mentioned; the defendant pleaded 
that no proof was made by the confeſſion of the appren- 
tice, or otherwiſe, that he had embezzled any goods ; the 
plaintiff replicd, That ſuch z day proof was made, and that 
on the ſame day the plaintiff gave notice thereof tothe 
defendant, but he had not made ſatis faction; and 

demurrer to the r=plication, the defendant had judy- 
ment; becauſe the condition of the bond, being that if 
the apprentice embezzle the goods, Sc. and it be ſuffici- 


firſt | ently proved, tis not ſufficient for the plaintiff to ſay, 
. | that proof was made, but he ovght to allege in fads, 


that the apprentice did emberzle, Sc. befiies he did nor 
allege how the proof was made, for in truth it ought to 
be in this action, becauſe the defendant had three months 
time to make ſatisfaction after proof made, and notice 
given thereof. 2 Cro. 488. Leigh v. Fidges. Hab. 217. 


 Crookbay v. Woodward, S. P. 1 Bulſt 40. S. C. 


The plaintiff and defendant diſcourſing about a wager, 
the plaintiff ſaid it was won by deceit; the defendant 
if you can prove 
| Sor you five 
pounds for it; in an action on the caſe brought againſt 
the defendant upon his promiſe to pay the five pounds, 
the plaintiff alleged in ae, that he had got the wager 
by deceit; and it was adjudged, that he need not make 


Cragg v. Griffin. 

The maſters and clothworkers of [p/wich, brought debt 
upon a by-law, which was, that no perſon ſhould exerciſe 
the art of aclothworker or taylor, within the ſaid town, 
unleſs he made proof before them, or any two of them, 
that he had been apprentice to the trade tor ſeven years; 


it was adjudged, that this proof could not be upon oath, 


becauſe the corporation had not power to adminiſter an 
oath; and if fo, then the proof muſt be by the inden- 


| tures of apprenticeſhip and witneſſes; and probably the 


corporation may not allow ſuch 12 and there the 


the cor poration, but 
trade, which is his maintenance; for which reaſon the 


by-law was held void. Gedb. 25 3. I fwich Clathworkers cafe. 
Where a prohibition was granted upon a ſuggeſtion of 


a modus, and afterwards this ſuggeſtion being not proved 


in fix months, a conſultation was thereur 
the party ſhall never afterwards have — — — 
in the ſame cauſe. Mosr 977. Bigg's caſe. 

Upon a ſuggeſtion of a modus decimandi, the parties 
were at iſſue, and the witneſſes proved that for along 


time they had heard fay, the occupiers of the farm, c. 
| had uſed to pay yearly to the parſon three ſhillings for all 
tithes, Ec. adjudged, that this 
. | ſufficient to maintain the ſuggeſtion within the ſtatute 


proof by hearſay was 


2 Ed. 6. Ney 44. Webb v. Patt. 

Aſſumpſit, in which the plaintiff declared, that in con- 
ſideration he would deliver to the defendant kis cattle 
which were then in the pound, he promiſed, that if he 
did not make it appear at the next court held for the 
manor of, c. that he had a right of common at ſuch a 


place in Widmore, he would pay the plaintiff ten ſhil- 


lings; and the plaintiff averred he had not proved, c. 

The defendant pleaded that, V. R. was ſteward of the 

court, and that he, (the defendant) was there ready to 

make it appear, and the ſteward refuſed, Ec. and upon 
a demurrer, this was adjudged an ill plea; for where the 

ion is to prove 2 thing generally, it muſt be 

5 | ſuch 


p R O 


| e law requires, and that is by jury; but where 
2 — 4 5 — by the agreement of the parties, 
(viz.) that it ſhall be in fuch a manner, or before ſuch a 
perſon, the modification muſt be obſerved. Sid. 31 3. 
Butcher v. Vale. See 5 Rep. 23. Lamb's caſe. 2 
On a trial at bar in eſectment, where the plaintiff 's 
title was as au miniſtrator, he proved that eadmiaiitration 
was granted to him by the act of the court, without 
ſhewing it under ſeal, and this was admitted to be good. 
1 Lev. tot. Pcafly's caſe. 5 
By the ſtatute, which prohibits the carrying a gun, 
eic. tis enacted, That the conviction ſhall be upon exa- 
' mination and proof before a juſtice, &c. adjudged, this 
proof was not intended by a jury, but by witneſſes. Si 


4'Bebt for two hundred 


bf articles, in which the plaintiff ſet forth the articles, 
Ec. and for the due performance of all the agreements, 
we bind ourſelves (but did not fay to whom) in two 
hundred pounds to be forfeited, upon due proof of any 
part of theſe articles on either fide, but did not ſay upon 
due proof of the breach of the articles; upon demurrer to 
this declaration, it was objected, that there ought to be 
ſome collateral proof of a breach of theſe articles, and 
that the proof ought to be in the action now brought; as 
to this matter the law is, that —_ a man is . to 
prove a thi nerally, without referring to time, place 
or perſon, K. 2 the — caſe, there it mult be by 
a jury in the ſame action; but where the parties by any 
agreement among themſelves, allow another manner of 

proof, that ſhall prevail againſt the legal conſtruction of 
the word proof, (viz.) by jury. 2 Lutw. 436. Wats v. 
Pitts. 

Debt on a bond, dated the 27th day of Auguſt, condi- 
tioned to pay ten ſhillings, for every twenty ſhillings, 
which the plaintiff ſhall by ſufficient reaſon make appear 
to be owing to him from F. K. and to pay one half of 
it on the 25th day of November following. The defen- 
dant pleaded, that the plaintiff did not make it appear 
that J. K. owed him any money; the plaintiff replied, 
That before the faid 25th day of November he and the 
faid J. I. accounted, wl.o then acknowledged that he 
owed the plaintiff three hundred and ten pounds ; and 
upon demurrer to this replication it was objected, that 
this was not a legal proof of the debt, tor the law knows 
no other proof, but before a jury in a judicial way; 
but adjudged, that the confeſſion or acknowledgment 
of F. K. was a ſufficient proof, and that it would have 
been ſo if the action had not been brought againſt 

„ K. himſelf. 1 Lutw. 663. Ladd. v. Gerrard. See 

VIDENCE, TRIAL. | 

PRO PARTIBUS LIBERANDIS, Is a writ for the 
partition of lands between coheirs. Reg. Orig. fol. 316. 
PROPERTY, (Proprietas,) Is the higheſt right that a 
man hath, or can have to any thing, and no ways de- 

nding upon any other man's courtely : And this word 
— for that right in lands and tenements that com- 
mon perſons have, becauſe it importeth as much as utile 
 deminium, though not direclum. See FEE. An there 
are three manner of rights of property, that is, property 
222 property qualified and property poſſeſſory. Cowel, 

ep. 17. 

. horſe for a particular time to ride 
fuch a journey, he hath a ſpecial property in the horſe 
during that time 2gainſt all men, cven againſt the right 
owner, who cannot juſtify the taking it during the time 
it was hired for, though upon a pretence of the other's 
intending to cozen him of his horſe, or to ride him to 
any other place than was agreed upon. Cre. Fac. 236. 
pl. 7 Hill. 7 Fac. B. R. Lee v. Atkinſon and Brooks. 
Brownl. 217. S. C. and P. Telv. Ja. S. C. and P. 
Whatever an apprentice gets belongs to his maſter, 

and whether legally apprentice or not, is no way mate- 
rial; for it is enough it he be ſo de facto. 1 Salk. 68. 
Trin. 2 Ann. Barber v. Dennis. | 

A prior tvok a man's ſon, and put a ſuit of new 
cloaths upon him. The father took away his fon, and 
the prior brought treſpals for the cloaths; but adjudged 
be ſhoulc be barred, becauſc he had annexed it to his body. 

Vo. II. No. 118. 


Sid. | 112. Mich. 11 Fac. 


> | ther agrees for it in his own name, and pays 


Arg. Mo. 214. pl. 354. Mich. 27 6 28 Eliz. the viſe 
counteſs of Binden's caſe, cites 12 H. 

So if at adulterer cloaths a man's ene 
take his wife and cloaths alſo. But in both caſes, if the 
fon and the wife had two ſuits of one their 
bodies, and another ſuit in their chamber, neither the 
father nor the huſband can take the ſpare ſuit: for the 
law which tolerates neceſſity, does not tolerate exceſs. 
Bid. Arg. S. P. Putting a ſheet on a dead body, gives no 
+, + 1 dead body, but the property remains in 
the firſt owner; for a dead body is not capable of pro- 
perty, and a man cannot uiſh the he has 
in goods, unleſs are _ in another. 12 Rep. 

5 


Son employed his father to buy a frame for him; fa- 
of the 
the pay- - 


money down, and gave a note for the reſt ; 
ment of the money, and giving the note, the of 
the frame was immediately in the father; and tho? 
the bill of ſale, which was not made till a month after, 
was made to the fon, the which was altered and 
veſted in the father, could not be thereby deveſted and 
lodged in the fon; but if the bill of ſale had been made 
to the fon at the time of ſale, it would have veſted the 
property DIY e 
property, but only binds t in, the re- 
mains in vendor till NX 7 * 


ney, or delivery 
f th 7 Per 
2 K. Anon. 


Ch. J. 12 Med. 344. Mich. 1 1 


A goldſmith has lottery tickets of A and B. and de- 
livers Z's tickets to B. for his own. A. may maintain 
trover againſt B. This was no ch:nge of the property, 
or any conſideration; for though the goldſmith had 
power from the owner to receive money tor the tickets, 
yet he had no power to exchange them tor other tickets. 
Per Holt Ch. J. 1 Salk. 283. Hill. 12 V. z. B. R. 
my v. Hopkins. : 
A. by articles agrees to pay B. 351 for every 100 
ſacks of wood lying in WN ſo for as many 
more as ſhould be felled till Micbhaeimas following. 
Agreed per cur. that ſo much an hundred by retail was 
the ſame thing; and that here either party might tell them 
out, and that if he that told them had told them wrong, 
then the other might ſhew that, and join iſſue upon it; 
and that the property of every hundred that was cut at 
the time of the agreement did veſt in the plain tiff, and 
ſo of the reſt as they were cut down. Farr. 88 Mich. 
t Ann. B. R. Grips v. Ingledew. 2 Salk. 658. S. C. 

If I requeſt B. to buy a gelding for me, and promiſe 
to repay B. again, and B. buys this gelding for me accor- 
dingly; B. may have an action againſt me for this money 
upon my promiſe, and I may take the gelding , and be- 
fore my taking him, the ty is not in B, who 
bought him to my uſe, but in me who requeſted B. to 
buy the gelding for me. Fer tot. cur. Bulft. 169. Trin. 
9 Fac. 1. in caſe of Mor v. Moor. See 18 Vin. Abr. 
tit. Property. | 
| PROPHECIES, /Prophetie,) Are by our ſtatutes ta- 
ken for foretelling of things to come in dark and ambigu- 
ous ſpeeches, whereby great commotion have been often 
cauſed in this kingdom, and great attempts made 4 

good (| 
only 


thoſe to whom thoſe ſpeeches promiſed 

though the words are myſtically framed, and point 

at the cognizances, arms or ſome other quality of the 
ies. Stat. 3 Ed. 6. cap. 15. and 5 Eliz. cap. 15. 

But theſe for diſtinction ſake are called fond, falſe and 

fantaſtical prophecies, 3 Inſt. fol. 128. 

By ſtat. 5. Eliz. c. 15. it is enaQted, That if any per- 
ſon ſhall adviſedly and directly advance, publiſh and ſet 
forth by writing, printing, finging or any other open 
ſpeech or deed, any fond, fantaitical or falſe prophecy, 
— or by the occafion of any arms, fields, beaſts, 
badges or ſuch other like things accuſtomed in arms, cog- 
nizances or ſignets, or upon or by reaſon of any time, 
| year of day, name, bloodſhed or war, to the intent there- 
by to make any rebellion, inſurrection, diſſenſion, loſs 
or life, or other diſturbance in the realm; and ſhall be 
convicted thereof before a judge of aſſize, or juſtice of 
the PR within ſix months after the offence —_— 
1 | 


2 0 


8 


ed, he ſhall for the firſt offence be imprifoced for a year, tiff will undertake for the King's debt, he ſhall have ex. 
and forfeit 1o/. and for the ſecond offence, ſhall be im- [ecution, 25 Ed. 3. fl. 5. c. 19. 


priſoned for life, and forfeit his goods: Half the for fei- 
tures to the King, and half to him who ſhall ſuł for them 
in any court of record. 


PROPORTION. See DE ONERANDO PRO RA. 


TA PORTIONIS. | 
PROPORTUM, (Purport,) Intention or meaning. 
Corvel, edit. 1 727. Secundum proportum dic ti cyrographi in- 
ter eos confetti. Carta Rogeri de Quincy, 31 Hen. 3. 
PROPOUNDERS, The 85th chapter of Ci4e's three 
Inflitutes is entitled againſt monepoliſts propounders, and pro- 
jeclors, where it ſeems to ſignify the ſame as monopoliſts. 
Cowel, edit. 1727. 


PROPRIETARII - MONACHI, Were thoſe monks | 


who had any goods or ſubſtance of their own. They are 
often mentioned in Mon. Angl. 3 tom. p. 307. & in Addit. 


ad Matt. Fariſ. pag. 115. f 
_ PROPRIETARY, (Proprietarius,) Is he that hath a 


X y in any thing, que nullus arbitris eft abnoxia; but 
Lan br chiefly uſed for him that 2 the fruits of 
a benefice to himſelf, and his heirs and ſucceſſors, as in 
times paſt abbots and priors had to them and their ſucceſ- 
fors. See APPROPRIATION. 

PROPRIETATE PROBANDA, Is a writ that lies 
for him that would prove' a property before the ſheriff. 
' Reg. Orig. fol. 83, 85. See REPLEVIN. 

RO RATA, That is, in proportion, Cœwel, ed. 1727. 


PROROGUE, (Prorogare) To prolong, or put off to | 


another day. Stat. 6 H. 8. cap. 8. The difference be- 
tween a fprorogatioa and an adjournment, or continuance 
of the parliament, is, that by the prorogatien in an open 
court there is a ſeſſion, and then ſuch bills as paſſed in 
either houſe, or both houſes, and had not the royal aſ- 
ſent to them, muſt at the next aſſembly begin again; for 

ſeſſion of parliament is in law a — parliament, 
but if it be but adjourned or continued, then is there no 
ſeſſion, and conſequently all things continue in the 
fame ſtate they were in before the adjournment. 4 Inſt. 
fol. 27. This diſtinction and difference betwixt proroga- 
tion and adj „ has not been long in uſe; for an- 
ciently they were uſed as ſyn:nymons. Cowel, edit. 1727. 

PROSECUTOR, Is he that follows a cauſe in an- 
other's name. See PROMOTER. 

PROTECTION, (Prote&io,) Hath a general and ſpe- 
cial ſigniſication: In the general it is uſed for that benefit 
and ſafety which every ſubje&, denizen or alien, eſpeci- 
ally ſecured, hath by the King's laws, and ſo it is uſed 
25 Ed. 3. 22. Protection in the ſpecial fignification, is 
uſed for an exemption or immunity given by the King 
to a perſon againſt ſuits of law, or other vexations, upon 
reaſonable cauſes him thereunto moving, which is a 
branch of his prerogative. And of this Fitzbherbert in his 
Nat. Brev. fel. 28. maketh two kinds; the firſt he calls 
a protefiion cum clauſula volumus, whereof he mentions 
four particulars : 1. A protection quia profedturus, for him 
that is to paſs over ſea in the King's ſervice. 2. A pro- 
tection quia moraturus, for him that is abroad in the King's 
ſervice upon the fea, or in the marſhes. 7 H. 7. cap. 2. 


A protection for the King's debtor, that he be not ſued or | 


attached till the King be paid his debt. "This ſome Civi- 
lians call moratoriam. And 4. A protection in the King's 
ſervice beyond the fea, or in the marches of Scotland, 
Stat. 1 R. 2. cap. 8. Reg. Orig. fol. 23. and Britton, 
cap. 123. The ſecond form of proteclion, is, cum clauſula 
nolumus, which is granted moſt commonly to a ſpiritual 
company for their — from taking of their cattle 
by the King's miniſters: But it may be granted alſo to 
one man ſpiritual or temporal. Reg. Orig. fol, 22, 23. 
None of theſe protedlions extend to pleas of dower, quare 
impedit, aſſize of novel diſſeiſin, darrein preſentment, and 
attaints and befare Fuſtices in Eyre. Cowel, edit. 
1727. 

Fines to be paid in the Exchequer for protections to per- 
ſons beyond ſea, St. de Libert. perguir. 27 Ed. 1. ft. 2. 
Protection may be challenged for that the party is out | 
of the King's ſervice. St. de Protect. 33 Ed. 1. fl. 1. 

The King's debtor may be ſued by another creditor, | 


* to = allowed for debts contracted after the date, 
I A. 2.c.9. 
& proicftion quia pro/ecurus ſhall not be allowed in x 
plea commenced beſot e the date of the protection, 13 &. 
2./t. 1 c. 16. | 
If the party repair home, the Chancellor {hall repel 
his protection, 13 R. 2. ff. 1. c. 16. 

No protection ſhall be allowed in actions for eſcapes, 
7 H. 4. c. 4. 
To be granted to ſoldiers going with the King without 
exception of aſſiaes of novel diſſciſin, 9 I. 5. c. 3. 4 
H. 6. c. 2. 8 H. 6. c. 13. 14 Ed. 4. c. 2. 4 H. J. c. 4. 

Not to be allowed to a patentee in a ſcirt ſacias upon 
a traverſe of an office, 23 H. 6. c. 16. Sec 18 Vin. AB. 
tit. Protection. 
PROTECTION OF AMBASSADORS. See AM- 
BASSADOR. | 

PROTECTION OF PARLIAMENT. Peers ard 
members of parliament, Sc. by their privilege, my pro- 
tect their mental ſervants, and thoſe actually employ by 
them in ſervice z; but by a late order this extcinis nu» 
others, on written protections. One Cater, gentleman 
to the Earl of Sui felt, was by order of the haute of Loris 
committed to 1\emwgate, on proof of his brug guitty of 
procuring and ſelling written protections, frun and in the 
name of that peer, to ſeveral perions, to the great da- 
mage of their creditors, and in breach of the ordei of :!-it 
houſe; and being charged with other crimes, rens tt- 
ing on the houſe of Peers, he was ſentenced tu pay a tine, 
and to ſtand in the pillor 7 Ec. BEL. Caf. in Z. & E. 341. 
See IVI FCE. 8 

PROTECTION OF THE COURTS AT WEST 
MINSTER. The protection of the court of 3. „e. is al- 


court, by virtue of any ſubf@:y, but this is more proper- 
ly privilege. | 

* PROTECTIONIPLUS, The ſtatute allowing a chal- 
lenge to be entered againſt a protection, Sc. 33 L. 1, 
Sce PROTECTION, 

PROTEST, {Proteftar:,) Hath two divers applicatio 


or openly affirm, that he doth cither not at all, or but 
conditionally yield his confent to any ad, or- unto the 


is Coubttul, or to anſwer upon his oath further than 
by law he is bound. Sce Plotuden, fol. 676. Erft rents 
caſe, and Reg. Orig. Fel. 306. The other is by way of 
complaint, as to proteſt a man's bill. For example. If I 
give money to a merchant in France, taking his bill of 
exchange to be repaid in England, by%ne whom he aſ- 
ſigneth; if at my coming, I find not myſelf ſatisfied, 
but either delayed or denicd, then I go to the Exchange, 
or open concourſe of merchants, and preteſ, that I am 
not paid ; and thereupon, if he hath any goods remaining 
in any man's hands within the realm, the law f mer- 
chants is, that I be paid out of them to my full ſatisfacti- 
on. Cotuel, edit. 1727. See BILLS OF EXCHANGE. 
PROTESTANDO. See PROTESTA'TiON. 


' PROT ESTATION, (Preteflatio,) Is a defence or ſafe- 


guard to the party which maketh it from being concluded 
by the action he is about to do, that ifſue cannot be joined 


It is a form of pleading when one does not direct!y af- 
firm, or directly deny any thing that is alleged by an- 
other, or which he himſelf allegeth. C:wel, ect. 1727. 

Proteſtaticn is a for of pleading, when ene doth not 
directly affirm or deny any thing that is alleged by an- 
other, or which he himſelf allegeth. As protc/iand; chat 
he made no teftament, pro plucits that lie made not the 
plaintiff his executur; becauſe if te made no teitament 


Pl. C. 276. Greyſbroke v. Fax. 
Proteſtation is of two kinds, iſt, When a man plan 
eth any thing which he dares nut directly aſtirin, ot that 


he cannot plead, for fear of making his plea dduble; as 


if in conveying to himlelf by his plea a title to any land 


notwithſtanding the King's protection, and if the plain- he ought to plead diverſe deſcents by d.ivife eU, and 


* 


lowed for any perſon who attends }.:1s own buſine!s in this | 


ns - 
one is by way of caution, to call witneies {as it — 4 


procceding ot a judge in a court, wherein his jutiſd Chon 


by it. Pld. fal. 276. whereof ſee Reg. Orig. fol. 326. 


he could make no executor. Hen: Max. 20. cites 


— OO 


— EEO IE 


one died 


” KK V | 
he dares not affirm that they were all ſeized at the time 
of their death, or although he could do it, yet it will 
be double to plead two deſcents, of both which every one 
by himſelf may be a good bar; then the defendant 
ought to plead and allege the matter, interlacing the 
word fproteſtando;, as to ſay (by proteſtation) that ſuch a 
iſed, c. and that the adverſe party cannot 
traverſe. 2dly, Another is, when one is to anſwer to 
two matters, and yet by the law he ought to plead but 
to one, then in the beginning of his plea he may ſay 

teflando & non cegnoſcends ſuch part of the matter to 

e true, (and then making his plea further) fed pro placito 
in bac parte, fc. and ſo he may take iſſue upon the other 
rt of the matter; and then he is not concluded by any 
of the reſt of the matter which he hath by proteſtation 
ſo denied, but that he may afterwards take iſſue upon it. 
Reg. Pluc. 70, 71. See 18 Vin. Abr. tit. Proteſtation. 
PROTESTANT CHILDREN OF PAPISTS AND 
JEWS. The Lord Chancellor how to make an order on 
iſh and jewiſh parents refuſing to allow their proteſt- 
ant children a maintenance. 11 & 12 Will. 3. c. 4. ſect. 


7. 1 Ann. ft. 1. Cc. 3 . 


PROTESTANT DISSENTERS. See NONCON- 
FORMISTS. | 3 

PROTESTANT SUCCESSION. Sce KING, 

PROTHONOT ARY, (Prot:notarius, i. e. primus no- 
tarius) Is a chief clerk of the Common Pleas and King's 
Bench, whereof the firſt hath three, the other one; for 
the prothonstary of the Common Pleas (in flat. 7 Hen. 4. 
c 14.) is termed a chief clerk of that court. He of the 


King's Bench record: all actions civil, as the clerk of the | 
Crown Office does all criminal cauſes in that court. Thoſe 


of the Common Pleas, ſince the order of 14 Fac. upon an 
argument made betwixt the prothonetaries and filacers of 
that court, (who before did enter all declarations and 
pleas, whereunto a ſerjeant's hand was not required) do 
enter and enrol all manner of declarations, pleadings, 
aflizes, judgments and actions. They make out all ju- 
dicial writs, except writs of babeas corpus, and diſtringas 
jurator”, for which there is a particular office erected, 


called The Habeas Corpora Office. They alſo make out 


writs of execution and of ſeiſin, writs of privilege; for re- 
moving cauſes from other inferior courts of record, in 
caſe where the party hath cauſe of privilege; writs of 
procedendo, of ſcire facias in all caſes, and writs to in- 
quire of damages; and all proceſs upon prohibitions, and 
upon writs of audita querela, and falſe judgment, cum 
mullis aliis, They enter and enrol all common reco- 
veries; and may make exemplifications of any record 
in the ſame term, before their rolls are made up, and 
brought into the treaſury of records in that court. Cowel, 
edit. 1727. 

T \.c... IAN were ſcribes, who took the acts of 
the court, and had the tame name in the courts of the 
empire, and in the firſt inſtitution of the court of C. B. 
there being only three judges, each had his prothonotary. 
Gilb. Hiſt. of C. B. 38. 

The learned Sir Henry Spelman, in his Glaſſ. verbo 
Protonotarius, ſays, that he is primus notarius vel prin- 
ceps notariarum, and that the word is of a Greek and La- 
tin derivation, uti per adulterium genitum. 

B. was elected prothonotary for the pleas in C. B. 

was ſworn to keep his office in perſon, or clerk for 
him, and when he fits in court, the clerk ſhall not fit 
there; and e contra, but that both ſhall not be together, 
but out of court he may have as many clerks as he 
will, and if any will ſwear that he is not able to pay for 
the entering ot his pleas in the roll, then he ſhall enter 
them without taking any thing. Br. Office & Off. pl. 15. 


How many clerks may be kept by a protbonetary, ce ſtar. | 


2 Geo. 2.c. 23. ſecl. 16. under title ATTORNEY. 
PROTO-FORESTARIUS, Was he whom our Kings 

heretofore made chief of Windſor-Foreſt, to hear all cau- 

ſes of death or maibem there. Camb. Brit. pag. 213. A 


kind of a Lord Chief Juftice in Eyre. 


PROVER, (Prebator. mentioned in ſtat. 28 Ed. 1. and 


5 H. 4. cap. 2.) See APPROVER, and 3 par. Inſt. fol. 


129. A man became an afprover, and appealed five, and 
every of them joined battle with him: Et duellum percuſ- 


P R O 
ſum ſuit cum omnibus, & probator de vici omnes quingue in 
duello, quorum quatuor ſuſpendebantur, & quintus clamabat 
eſſe clericum & ailocatur, & probator pardonatur. Mich. 
39 E. 3. coram. Rege. Rot. 97. Suf, 
— Proviſion of meat or drink. Cowe!, 
edit. 1727. | COM NEO | 

PROVINCE, (Provincia) Was uſed among the Romans 
for a country without the limits of Italy, gained to their 
ſubjeQtion by the ſword : Whereupon that part of France 
next the Apt was ſo called by them, and ſtill retains the 
name : But with us a province is moſt uſually taken for 
the circuit of an archbiſhop's juriſdiction, as the province 
of Canterbury, and the province of York, ſtat. 32 Hen. 8. 
23. and 33 H. 8. 31. yet it is alſo divers times uſed in 
our ſtatutes for ſeveral parts of the realm, and ſometimes 
for a county. Cowel, edit. 1727. 


_ | PROVINCIAL, (Provincialis,) Is a chief governor of 


a religious order of friars, Sc. 4 Hen. 4. 17. 
| PROVISION, (Provifeo,) Is uſed with us as in the ca- 
ron law, for the providing of a biſhop, or any other per- 
lon, an eccleſiaſtical living, by the pope, before the in- 
cumbent be dead: It is allo called gratia expeclativa, or 
| mandatum de providend: : The great abuſe whereof may be 
read not only in Duarenus de ſacris Eccleſie Miniſteriis 
& Beneficiis, lib. 3. cap. 2. but alſo in divers ſtatutes of 
this realm, viz. 35 E. 3. 22. flat. 4 & 5. commonly called 
the ſtatute De proviſonibus, & 27 E. 3.c. 1. & 38. E. z. 
2 . by rr 7.3 * 6. 3. 7 
lic. 2. 12. 12 Ric. 2. fl. 2. c. 2, c. 4. See 
PRAMUNIRE. 1 l 
PROVISIONES, The acts to reſtrain the exorbitant 
abuſe of arbitrary power made in the parliament at Ox- 
ford 1258. were called proviftones by Riſbanger, who con- 
tinued Mat. pariſ. anno 1260. Rex autem quia juraverat 
cum Edwardo primogenito ſuo & Bar:nagio proviſiones Oxc- 
 nienſes ſe inviolabiliter ſervaturum, c. being to provide 
againſt the King's abſolute will and pleaſure. See Matt. 
Pariſ. ſub annis 1244 & 1258. Proviftenes ſignified alſo 
providentie, or proviſions of victual. Cowel, edit. 1277. 
PROVISO, Is a condition inſerted into any deed, upon 
the obſervance whereof the validity of the deed depends : 
Sometimes it is only a covenant. Co. 2. Rep. Lord Crom 
well”s caſe. See CONDITION, COVENANT, OBLI- 
GATION. It hath alſo another ſignificgtion in matters 
judicial, as if the plaintiff or defendant deſiſt in proſecuting 
an action by bringing it to trial: The defendant or tenant 
may take out a venire facias to the ſheriff which hath in 
it theſe words, proviſo quad, c. to this end, that if the 
plaintiff take out any writ to that purpoſe, the ſheriff ſhall 
ſummon but one jury upon them both : In which caſe we 
call it going. to trial by proviſo. Cowel, edit. 1727. 
PRO VISOR, Is he thai ſues to the court of Rome, for 
a proviſien, which is called gratia expeclativa according to 
Spelman. See alſo Old Nat. Brev. fel. 143. they were 
prohibited by proclamation 42 Hen. 3. anna 1258. Hill. 
pag. 259. It is alſo — when for him that hath 
the care iding things nec „ a pur ueyor. Cowel, 
edit. 1 PROVISION. r | 

PROVISOR MONASTERII, The treafurer or ſtew- 
ard of a religious houſe, who had the cuſtody of goods 
and money, and ſuperviſed all accounts. Cowel, edit. 1727. 
PRO VISOR VICTUALIUM, The King's purveyor, 
| who provided for the accommodation of his court, is lo 
called in our hiſtorians. Cowel, edit. 1727. 
PROVOST MARSHAL, An officer in the King's 
navy, who hath charge of the priſoners taken at ſea 13 
Car. 2. c. 9. and is ſometimes uſed for the like purpoſe at 

land, or to ſeize or arreſt any within the juriſdiction of 
his place or office. Cowel, edit. 1727. 

PROXIES, Are perſons appointed inſtead of others, to 
| repreſent them. Every peer of the realm called to parlia- 
ment, hath the privilege of conſtituting a proxy to vote 
for him in his abſence, upon 2 lawful occaſion; but ſuch 
proxies are to be entered in perſon, and ſometimes proxies 
have been denied by the King; particularly anno 6, 27 
EP 28 Ed. 3. marriage contracts have been often made by 
proxy, Ec. Proxies are alſo annual payments made by pa- 
rochial clergy to the biſhop, on viſitations. See PRO- 


| CURATIONS. 


PRYK, 


P U N | 
fignify an old faſhioned ſpur with one 


PRYK, Seems to 


point, not a rowel, and is a kind of ſervice or tenure. lafety 
edit. 1727. 
PUBERTY, (pubertas) 
men and 
age: But 
14 
ſore. 


twelve in women, when they are fit for marri- 
2s to crimes and puniſhments, it is the age of 
in both the male and female ſex, and not be- 


Hale's Hiſt. P. C. 18. i 
LICAT depoſitions of witneſſes 


1 making thereof, by de- 
ng it to be the laſt will of the teſtator, in the pre- 


Nelſ. Abr. 27. | 
PUBLICATION OF A LIBEL. See LIBEL. 


—_ by flat. 


manner as if he had ſtood bound by writing 
having the effect of a ſtatute ſtaple, &c. 
and there have been ſeveral ſtatutes for 


PUBLIC FAITH? /Fides publics, mentioned in flat. 


16 Car. 1. c. 18.) Was a rebellious cheat to get money 
fram the ſeduced people, upon (as they calledit) The Pub- 


lic Faith of the nation, to make a moſt horrid and cauſe- | 
Jeſs rebellion againſt the King about the year 1642. Cowe!, | 


edit. 1727. 


PUBLIC WORSHIP. See NONCONFORMISTS, | 


RECUSANTS, SERVICE AND SACRAMENTS. 


PUCELLAGE, (Pucellagium, French pucelage) Virgi- | 


nity— Quod tenuit am, dum idem B. abſtulit pucellagium 
fuum, vel quad concubuit cum ea, Bradt. lib. 3. tract. 2. c. 
28. num. 2, 3 & 5. In an ancient MS. it's written puel- 
lagium. Cowel, edit. 1727. Et 
PUIS DARREIN CONTINUANCE, E 2 plea of 
new matter, - action, poſt ultimam continuati- 
' nem. See PLEA. 

PUISNE (Fr. Puiſne) Younger, puny, born after. See 


MULIER. 
poulterer. Cowel, edit. 1727. 


PULETERIUS, A | 
FM Pul, ) A pool or lake of ſtanding water. 


PULLANI, Colts. Monafticon, 1. tom. p. 321. 
2 . 5 colt boos is — houſe; Et , 
it furto , poterit * 

ul 2 nutri vit per tantum tempus, Cc. Brac- 
ton, lib. 3. cap. 32. par. 5. 

PULSATOR, The plaintiff or actor. Leg. H. 1. c. 26. 
and pul/are is to accuſe any one. Corel, edit. 1727. 

PULTURA, An examination: From pulſare, which 
ſigniſies to aſk or demand; and tis fo called from the 
. monks, who before were admitted into the monaſte- 

ries, pulſabant ad fores, for ſeveral days before they en- 
tered. Monaſf. 2 tom. 1035. 
PUNDFULDA, A pound, a pinfold. IA. ib. 

PUNISHMENT, (pena) Is the penalty of tranſgreſ- 
| Sing the laws: And as debts are diſcharged to private per- 
ſons by payment; ſo obligations to the publick, for diſ- 
turbing ſociety, are diſcharged when the offender under- 


The ripe age of ſourteen in ¶ every man, being equal to, and independent of ot 


ö 


© WF 

tho” the right of infliting puniſhments to provide fur the 

of ſociety, was originally (before commonwealths 
were erected and courts of juſtice ordained ) in the hand of 
hers « 
but fince, it has reſided in the hands of the higheſt pow? 
ers, as ſubjection to others have taken away that primi- 
tive right: However, this power and natural right of 
puniſhing an equal, ſtill remains in thoſe places where 
the people are not ſubject to ſome form of government. 


Grot. de jure belli, lib. 2. cap. 21. 
PUR AUTER VIE, Is where lands, Ec. are held for 
of | another's life. See OCCUPANT. 


| PURCHASE, (Acquifitum 
nifies the buying or acquiſi or tenements 
with money, or by deed or z and not obtain- 
ing it by deſcent, or hereditary right, and conjundum per- 

uiſitum is where two or more perſons join in the purchaſe. 
Lite. 12. Reg. Orig. 143. One cometh in by pur- 
chaſe when he comes to lands by legal conveyance, and 


de hath a lawful eſtate: And a purchaſe is always inten- 


ded by title, either from ſome conſideration, or by gift; 
(for a gift is in law a purchaſe) whereas deſcent from an 
anceſtor cometh of courfe by act of law; alſo all con- 
tracts are comprehended er this word purchaſe. x 
Inſt. 18. Dec. and Stud. cap. 24. Purchale in oppoſi- 
tion to deſcent is taken largely; if an eſtate comes to a 
man from his anceſtors without writing, that is a de- 
ſcent: But where a perſon takes any thing from an an- 
ceſtor, or others, by deed, will or gift, and not as heir 
at law; that is a purchaſe. 2 Lill. Ar. 403. When 
an eſtate doth originally veſt in the heir, and never was 
nor could be in the anceſtor ; ſuch heir ſhall take by way 
of purchaſe : And when the thing might have veſted in 
his anceſtor, tho? it be firſt in the heir, and not in him at 
all; the heir ſhall have it in nature of deſcent. 1 Rep. 
95, 106. An heir takes an eſtate by will in another 
manner than the Common law would have given it; 
there he takes by purchaſe, and not by deſcent; but th 

he muſt be the right heir. 2 Lev. 79. 


1. Who ſball be deemed purchaſers. 
2. Of purchaſers for a valuable con ſideration. 


1. Who ſhall be deemed purchaſers. 


A. enters into partnerſhip in 5ths, with three others, 
for 21 years, for digging mines in 4.'s lands, A. to have 
two S ths, and allo in conſideration of his ownerſhip of 
the land, to have a tenth more out of the ſhare ot the 
other partners. Purſuant to the articles, they ſearched 
for the mines, and after two years time, and the expence 
of about 1200. they diſcovered a valuable mine, and 
| worked for about three months, and then A. dies, and 
his widow ſets up a voluntary ſettlement, made after 
marri The court inclined that the partners were as 
purchaſers, and that the voluntary ſettlement ſhould not 
ſtand againſt them. 2 Fern. 326. pl. 315. Mich. 1695. 
in Canc. Shaw & a' v. Lady Standifh, widow, and Sir 
Richard Standiſh ber ſon. 

The wife joins with the huſband in letting in an en- 
cumbrance on her jointure, and barring the eſtate- tail, 
and then limits the uſes to the huſband for life, remain- 
der to the wife for life, remainder to their daughter. Per 
Lord Keeper Wright, The daughters are not purchaſers 
ſo as to ſhut out a judgment-creditor of the huſband's, 
antecedent to the barring of the eſtate-tail; it might 
have been a good conſideration for both, but it was not 
expreſſed in the deed, to be any conſiderfition for ſettling 
the eſtate upon the daughters, but was a voluntary gift 
of the wife to her huſband, and therefore the daughter's 
eſtate muſt be taken to be voluntary; and fo a judg- 
ment-creditor ought to have the aſſiſtance of this court 
before them. Per Ld. K. Wright. Canc. Prec. 114. Pl. 
100. Tria. 1700. in Canc. Bull. v. Burnford. 

Every leſſee is a purchaſer; per Ld. Chan. Maccleſ- 


des the puniſhment inflited for his offence. Kings, and field. Med. 59. Mich. 10 Ges. in the caſe of AjÞ::z 
2 with them, have a right to re- v. B land. See 2 Vern. 327. | 
quire puniſhment for injuries committed againſt them- | A. ſeiſed in fee, ſettled his eſtate in 1712. to the uſe 


ſelves or their ſubjeQs, upon the violation of national law ; | of himfelf for life, remainder to B. in tail, but with 
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the firſt mortgage. N. Ch. R. 153. Feb. 1. 1689. Cooper 
v. Cooper. 
I purchaſes, having notice of a ſettlement whereby 
B. the vendor was but tenant for life, remainder to his 
firſt, Sc. ſon in tail. Afterwards A ſells to C. who had 
no notice; B. dies, leaving a ſon; the bill was diſmiſ- 
ſed as to C. but decreed A. to account for the conſidera- 
tion money, which he ſold the eſtate for, with intereſt 
the B. thereout diſcouating what was 
prior to the ſettlement which he had 


in. 2 Fern. 384. Mich. 1700. Ferrers v. Cherry 
Cowper C. ſaid, He took it to be. a rule in equity, 
that where is a purchaſer without notice, he ſhall 
not equity; not only where he has a 
legal here he has a better title or right to call 
for than the other; and diſmiſſed 
the bi $ of B. who had 
done ; 
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ter or thing, whereby he or ſhe may be liable to cenſure 


2 confeſs] 8 that perſon may ſtill offer 
; to conſeſs | any | 
himſelf voluntarily, for the clearing of his innocence, to 
hack been deferided. Gibſ. 1042. 
Anciently, upon the allowance of the benefit of cler- 


g. the perſon accuſed was delivered to the ordinary, to 
Le his 0 


F 


ſhall not be delivered 


DAY. 


King Henry the Third, ſevered again from the ſame, bY 


that this method being found 


”. 

PURLIEU MAN, Is he that hath ground withig the 
Purlieu, and being ab'e to difpend 40s. by the year cf 
freehold, is upon theſe two points licenſe to hunt in his 
own Purlicu. Manws:d”s Fareft Law, P. | cl, 157. But 
what he muſt obſerve in his hunting, fee the page 180, 
181, 186. and cap. 20. num. 5, 8, 9, Sc. 

PURLUE or PURLIEU, (from the French Pur, i. e. 
durus, and lieu, lacus) Is all that ground near any foreſt, 
which being made foreſt by Henry the Second, Richard the 
Firſt or King Jobn, was, by perambulatian, granted 

and 


became Purlieu, i. e. pure and ſtee from the laws and or- 
dinances of the foreſt. :3ſunwod"s Foreft Laws, cab 20. 


prior | and he calleth this ground either Panrallce, i. e. 


latienem, or purliu, purlux, which he ſaith, ate miſtaken 
for pourallee, ibid. num. 3. and with our firit derivation it 
may conſiſt, becauſe ſuch things, as were by theſe fore. 
mentioned Kings ſubje ted to the Jaws and ordinances of 
the foreſt, are now cleared and frecd from the fame. Ang 
as the Civilians call that furum locum, yri e 


Jepulchroyum 
Religioni non eft obſirictus, ſo our anceſtor: called thus pur. 
lieu, i. e. purum locum, becauſe it was exempted from that 


ſervitude that was formerly laid upon it. And whereas 
Manwaad and Crompton call it vourai/ee, we may derive 


it from pur, purus, and allee, ambulatis, becauſe he that | 
walketh or courſeth within that circuit, is not liable to 


the laws or penalties incurred by them which hunt 
within the precinQs of the foreſt. Catel, edit. 1725. 
See the ſtatute 33 Ed. 1. flat. 5 _ 

PURPARTY, { Purpurs, Fr. Pourpart, pro bh 
that part or ſhare of an eine, which being fell held js 
common 


PURPRESTURE. See POURPRESTURE. 


ſure, alſo the whole compaſs of a manor. Cawel, edit. r 727. 


 PURPURATI, The fons of Emperors and 


ubri » lib. 3. cap. 4. Malmſbury, lib. 3. 
PURSUTVANT. See POURSUIVANT. 


PURVEYANCE. See POURVEYANCE. As well 


before as after the conqueſt, the King, upon his ancient 
demeſnes of the crown of England, had houſes of huſban- 
dry, and ſtocks tor the furniſhing of neceſſary proviſions 


for his houſhold, and the tenants of thoſe manors did by 


their tenures manure, till, &c. and reap the corn on the 
Kings demeſnes, mowed his meadows Ec. repaired the 
fences, and performed all neceſſary things — * 
huſbandry upon the King's demeſne: In reſpe& of whi 
ſervices, and to the end they might apply the ſame the bet- 
ter, they had many liberties and privileges, as that they 
ſhould not be ſued out of the court of that manor, nor 
empannelled of any jury or inqueſt, nor appeac at any other 
court, but only at the court ot the ſaid manor, nor be con- 
tributory to the expences of the knights of the ſhire which 
ſerved at parliament, nor pay any toll, &c. which liber- 
Ar immuni = gages Þ to this day, albeit the ori- 
inal cauſe the is 2 Inſt. 542, 54 2. 
Mr. Serjeant Hawkins Pl. C. 114. 4 — 2 
to be troubleſome and in- 
convenient, was by degrees diſuſed, and afterwards the 
King uſed to appoint certain officers to buy in proviſion 


for his houſhold, who were called purveyors, and claim- 


ed many privileges by the prerogative of the crown, and 
ſeem to had the pre-emption ct all ſuch victuals as 
were bought by any to ſell again. 

The price to be paid, C.g H. 3. c. 19. 

Wood not to be taken without licenſe, M. C. 9 H. 
3. e. 21. 

None ſhall make of victual or carriage, on 
pain of ranſom, St. Weſim. 1. 3 Ed. 1. c. 1. 34 Ed. 3- 
c. 2. 36 Ed. 3. c. 2. & 6. | 

Shall not be made for a caſtle, but in the town where 


the caſtleis, &c. St. Weſtm. 1. 3 Ed. 1. c. 7. 


The penalty of purveyors not paying when they have 
received the money, St. Weſim. 1. 3 Ed. 1. c. 32. 


to the ordinary. Regulations of purveyance, Artic. ſuper carta, 28 E. r. 
RIFICATIO BEATA MARIE VIRGINIS,| f. 3. c. 2. 4 Ed. 3. c. 3 &4 5 EA. 3.c.2. 10 E. 3. 
mentioned in ſtat. 32 H. f. cap. 21. See CANDLEMAS-| /# 


„ . c. I, 2, 3. 14 Ed. 3. fl. 1. c. 10. 25 Ed. 3. fl. 5: 


c. Is 


by co- partners, is by partition allotted to any of 
them. Cowel, edit. 1527. bs * 8 


PURPRISUM, (French Pourpris,) A cloſe or enclo- 


7. ad 


QU A 


= 28 El 3. c. 12. 34 Ed.g.c 3. 3 EA. 3. 
88 be, $2 41 c. 14. TH 5. c. 10 1 H. 6. 
2. 20 H 6. c. 8. 9 H. 6. c. 1. 2& 3 EA. 6. c. 3. 
g p. Mc. 615. | 
2 ſhall be made without aſſent, Stat. de 
tallag. nan conced. 34 Ed. 1. ft. 4. c. 2. 
„ 4 agate ao 7 R 2 
8. 23 H. 6. c. 13. 
. Noon ſhall take borſes on pretence of the King's buſi- 
aſs without conſent, 20 R. 2. c. 5. 28 H. 6. c. 2. 
Purveyance may 11 near the univerſities under 
.ortain regulations, 13 EZ. e. 21. = 
——— aways 12 Car. 2. c. 24 ſed. 12. 
Where perſons delaying actions on this ſtatute, or judg- 
ments, iacur fremunzre, 12 Car. 2. c. 24. fell. i 
Temporary ſtatutes ſuſpending, 12 Car. 2. in TOM 
of the King's royal progreſſes, 13 Car. 2. ff. 1. cap. 8. 
ac. 2. c. 10. | 
; And of his navy and ordnance, 13 14 Car. 2. c. 20. 
PURVIEW, (Fr. Pourvev, a patent, gift, grant) Is 
often uſed by Sir Edward Coke for the body or that part 
of an act of parliament which begins with Be it ena#led 
— — The ſtat. of 3 H. 7. ſtands upon a preamble, and a 
purview, 12 Rep. fel. 20. and 2 Inft. fol. 403. : 
PUTAGE, ( Putagium, Fornicatio ex parte femme, 
quod wax nulle Latina exprimit, quaſs puttam agere: irom 
the French putain, or the Italian putta, i. e. merctrix) for- 
nication. This crime was ſo odivus amungſt our anceitors, 
that if heir-fer ale under guardianſhip were guilty 
thereof, forfeited their part to their coheirs, ot it 
ſhe were an only heireſs, the lord of the fee took it by 
Spelman. Cowel, edit. 1727. 
PUTATIVUS, Putative, reputed, or commonly eſ- 


teemed, in oppoſition to notorious and unque — 
Pater pueri putati uus, the reputed father of the child. Jo. 
Brompton, pag. 90g. 

PUTURA A cuſtom claimed by keepers, in foreſts, 
and ſometimes by bailiffs of hundreds, to take man's meat, 
horſe meat, dog's meat, of the tenants gratis, with- 
in the perambulation of the toreſt ; or liberty of the hun- 
dred. Cowel, edit. 1727. fs 


PYKER, A kind of ſhip, mentioned in fiat. 31 Ed. 3. 


H. 2. c. 2 


CYUADRAGESIMA SUNDAY, Is the firſt Sunday in 
Lent, ſo called, becauſe it is about the fortieth day 
betore Eafter : The three preceding Sundays are, Duinqua- 
geſima, Sexageſima and Septuageſima. Cowel, edit. 1727 
QUADRAGESIMALIA, (Denarii Quadrageſtmales,) 
In former days it was the cuſtom for people to viſit their 
mother church on Midlent-Sunday, and to make their of- 
ferings at the high-altar ; as the like devotion was again 
obſerved on Whirſun-week. But as the proceſſions and ob- 
lations at ¶ bit ſuntide, were ſometimes commuted into a 
rated payment of pentecoſtals, or Whitſun-farthings, ſo 
likewiſe the Lent devotion was changed into a cuſtomary 
rate called, Quadrageſimalia, and Denarii Quadrageſimales, 
and ſometimes Letare Feruſalem, becauſe that hymn was 
ſung on Midlent-Sunday. Cewel, edit. 1727. 
UADRANS, A farthing, a fourth part of a | 
Obſerve, that before the reign of Edw. 1. the ſmalleſt 
coin was a ſterling or penny, marked with a croſs or 
traverſe ſtrokes, by the guidance whereof a penny upon 
decaſion might be cut into halves for a halfpenny, or 
into quarters for farthings or fourth parts; till to avoid 
the fraud of unequally cutting, King Eg. 1. coined half- 
pag and farthings in round diſtin& pieces. See Matth. 
eſtminſler ſub anno 1.279. 


ADRANTATA TERRAE, Is the fourth part of | 


an 7 See rum 
ADRARIUM, A quarry or flene-pit. Parvch. 


QU A 
| QUADRIVIUM, The centre of four ways, or where 
four roads meet and Croſs each other. By ſtat 8 32g I. 
3. c. 16. poſts with inſcriptions are to be ſet up at ſuck 
croſs - ways, as 2 direction to travellers, Ec. | 
QUADRUGATA TERREA, Ateam-land, or ſo much 
ground as may be tilled with four horſes. Cowel, edit. 1727. 
QUE EST EADEM, In pleading is uſd to y 
the want of traverſe. 2 Lill. 405 In clanſum fregit ſue 
a day, the defendant pleads the plaintiff's licenſe to him 
to enter on the ſame day, and that virtute inde he enter- 
ed ; he need not fay que eff eadem trangreſſio: So in 
treſpaſs for taking of goods; if the defendant juſtibes 
the ſame day and place: And in treſpaſs and battery, if 
the defendant juſtifies that the fame day and place the 
plaintiff aſſaulted him, and that what damages happened 
to him was of his own wrong; this is good without gu 
oft cadem tranſgreſſic, Ec. though he doth not diceAfy 
anſwer the affault laid by the plaintiff; but where he 
juſtifies at another day, or at other place, then he ought 
to lay, eft eadem. 21 Hen. 7. pl. 2. A fact laid 
io be Nov. 1. and a juſtification Nov. 2. gue eff eadem, . 
is well enough without a traverſe, the day not being 
material; but it had been naught, if the day had been 
material. 1 Lev. 241. If a treſpaſs is alleged to be 10 
ev. and juſtification 11 Nov. and there be an aver- 
ment of que eff eadem, it is here held good without 
making any traverſe. Lutw. 1457. | | IP 
QUE PLURA, Was a writ that lay where an inqui- 
ſitiun had been made by an eſcheator in any county, of 
ſuch lands of tenements as any inan died ſeiſed of, and 
all that was in his poſſeſſion was imagined not to be 
found by the office : The form whereof ſee in Reg. 
Orig. fel. 293. and in F. N. B. fol. 255. It differs from 
the writ called melius inquirendum, according to the ſame 
Fitzberbert, becauſe this is. granted where the eſcheator 
virtue of his office ; and the other 
where he found the firſt office by virtue of the writ 


ARE, or query, Is where int of law, or mat- 
ter is Aida io Gaede > nes fanien: Glletuns cud 
rity to maintain it. See 2 Lill. Ar. 406. 

* QUERENS NON INVENIT PLEGIUM, Is a re- 
turn made by the ſheriff upon a writ directed to him with 
this condition inſerted. SE A. fecerit B. ſecurum de clamore 
ſuo proſequendo. F. N. B. fol. 38. 

STIONARII, Were thoſe who carried indul- 
gences from deer to door, deſiring charity either for 
themſelves or others. Matth. Weſt. anno 1240. tells us, 
that the King terram ſuam fer papales qumzſtionarios de- 
pan „ Se. permittit. 5 

QUEASTUS, Is that which a man hath by purchaſe, 
as bereditas is what he hath by deſcent * Tis ſo in Glan- 
vile, lib. 7. c. . Aut babet bereditatem tantum, vel quaſ- 
tum tantum, aut hereditatem & quæſtum. | | 

QUARERS, Penalty of their aſſembling under pre- 
Wc 138 14 

26.2. 

For the third offence to abjure the realm, or be tranſ- 
ported, 13 & 14 Car. 2. c. 1. /. 2. | 

The toleration for the 2s „i W.& M.c.18./[. 13. 

Where diſabled to vote for members of parliament, 
7& 8W.3 c.27. 6 Ann. c. 23. 2 Geo. 2. c. 24. 

Their affirmation to be taken in civil cauſes, 7 8 
V. 3. c. 34. 1 Geo 1.6. 6. 8 Geo. i. c. 6. extended 
to Moravians, 22 Geo, 2. c. 30. 7 

Penalty of falſe affirmation, 7 & 8 Will. 3. cap. 34. 
J. 3. 8 1. c. 6. T 2. 22 Geo. a. c. 46. [. 36. 

Not permitted to give evidence in criminal cafes, or to 
ſerve on juries, or bear offices of profit, 7 & $8 Mul. z. 


3 74 

wer given to the juſtices to levy their ſmall tithes, 
7 & SW. 3. c. 34. ſedi. 4 Extended to all eccleſiaſtical 
dues, 1 Geo. 1. c. 6. ,. 2. 

May be admitted attornies on taking their affirmation, 
12 Geo. 2.c-13. f 8. 

| Affirmation of to be received where an oath is 
required by an act of parliament, 22 Geo. 2. c. A 


Q U A 

fered him, marries another, and enters neverthelc f; „pon 

his land, without agreement firſt made to his lord and 
ian. But all wardſhips being taken away by the (kat. 

2 Car. 2. cap. 24. this writ is become uſeleſs. 

QUARE NON ADMISIT, Is a writ that lies againſt 
a bo 83 _ » yr that hath recovered 
in a advowſen., F. N. B. fol. 47. and Rev, Orig fa; 

2. See 18 Vin, Abr. 131. 3 
QUARE NON 


Dee 17 and 46. and in he Old Nat. 


I 7 
fee Ft 
Ilir 


have meat drink, Cc. th 
iſion in the houſe, ſhe may kill things 
proviſion. F. N. B. f 161. See Magna Charts, 
7. Britton, c. 103. and Fleta, lib. 5. c. 23. 
Quarentine, Is alſo the ſpace of forty days, wherein 
any perſon, coming from foreign parts, infeQed with the 
is not permitted to land, or come on ſhor 
til ſo many days are expired. See PLAGUE. 
Yyarentine, Likewiſe ſignifics a quantity of ground 
containing forty perches. Cotuel, edit. 1727. 
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Qu writ] QUARENTINA HABENDA, Is a writ that lies for 
that lieth be- | 2 widow to enjoy 2 4 Reg. Orig. fal. 175. 
fore his yoo QUARE OBSTRUXIT, a wit tate for e 

; ; having a liberty to paſs through his neighbour's ground, 
— 5 enfe- —_ n right, for that the owner RS 
offeth 4 ted it. Fleta, lib. 4. c. 26. 

lieth agai him. 
= = 
of the term. F. N. k . and the L. (Querela, @ querends,) Extends not only 
New Bock of Entries Yuare ejecit terminum. | to ations perſonal, but alſo to mixed, and the plaintiff in 
QUARE IMPEDIT, Is a writ that that | them is called querens, and in the moſt of the writs 


| 


it is ſaid gqueritur;z ſo that if a man releaſe all guar- 
is | rels, (a man's deed being taken moſt ſtrongly againſt him- 


is void: And it from actions real and are releaſed. Co. lib. 8. f. 153 
ſentment, aſſiſa and Co. on Lit. lib. 3.c. 8. ſed. 511. 
A | 


"ta 
* 
8 


11 — 
Gr eons Stat. 15 Ricb. 2. cap. 4. 
TERISARI, To be quartere:/, or cut into four 


FA 


"ud 
I 


A _ — Fecit decollari & membratim di- 
30. vi quarteriſari, caput & ejus quarterias ad regni 
Day may certas civitates tranſmitti r Artic, Richard Scrope 
Marleb. Archiep. Ebor. apud. Ang]. Sacr. par. 2. p. 266. 


QUARTERIUM, Is a meaſure of corn, conſiſting of 
8 buſhels. Fleta, lib. 2. c. 12. Quarterium frumenti con- 
lat ex oflo buſſellis. 


QUARTERIUM ANNI, bs the fourth part of a 

Mat Sn os 1259. | m . 
6 4 QUARTERIZATIO, Is part of the puniſhment of a 
— time between the 10th of December and the 12th | traitor, by dividing his body into four parts. W 


| in 
of March not reckoned in quare impedit, 1 W.& MX. 2. Auditum & confeſſum turpiſſima ſcelera, tratlioni, 
Fee | . "oe 8 


| pendio, dec „ exenterationi, & quarterizationi, 
A quare impedit may be maintained notwithſtanding an N . » 


| „ adjudicavit. 
ESSIONS, Is a court held by the juſti- 


guare impedit excepted out of general par- ces of the peace in every county once every quarter of a 
229888 year. How far the juriſdiftion thereof extendeth, ſee 


Lamb. Eiren. I. 4. and Smith de Repub. Angler. J. 2. c. 19. 
To which you may add the ſeveral ſtatutes of this realm, by 
which its power is increaſed: Originally it ſeems 
to have been only for matters touching the peace, 
but now it extends much farther. The holding theſe ſeſ- 
frons quarterly, was firſt ordained by the ſtatute 25 El. 3. 

1. cap. g. See JUSTICES OF THE PEACE, SESSION. 
QUASH Quaſſare, (from the French word quaſſer, id 


us 


22 — In F an 
h ua ce 
28885 — ary in ſtat. 17 Ed. 4. c. 3. A 


; ame — by the ſame ſtature; perhaps the 
— — — „ edit. 


1727. 
(Lat. Regina, Sax. Cen, uxor; or the wife 

of any one, but propter excelleritiam, the wife of the King | 

only) Is either ſhe that holds the crown of this realm, 
by raght of blood, or the that is married to — 
which laſt is called Queen C In the former f 
fication, ſhe is in all co 
Ree ett fame punks incite 
ſhe is inferior, and a perſon 
the may ſuc and be ſued in her own name; yet 
hath is the King's, and what the loſeth, the King fofeth. the King 
— /4 "4 Wn 10. and Coke, mung 
bold Caſes, fel. 23- oF 
22 
by the Common 
3 without the King; and is 
taking lands or tenements of the gift of the King. Co. 
Lit. 133-4. See KING, &c. 

QUEEN DOW AGER, 1 
Dowager, without licenſe from the on pain to for 
rag Bot iy mary 7 fe 


| IEEE u the form Is. writ of 
nufance, whith by the ſtatute 14 Eko; i. c. 24. lies agu 
him to whom the houſe, med Set he 
nufance; is alienated, w 
tion hy ey ge dom 


— . 
to violate the Queen, extends not to Queen Dowager, ted in the behalf of a clerk of the 

but to the King's wife and companion: And a Veen ma prog Arora nts ne 
Conſort and Queen Dowager ſhall be tried, in cafe of | ſued to the e 
„ by the peers. 2 /nff.go. 


QUEEN GOLD, (Aurum 
revenue 


ing to every. Queen . 
riage to the ing © -4 England, 14 _ cuſtom a 


preſcription, payable by 


upon | grants — WEED op wht fr 

Ireland, di out t 7 wit 

res #4 — Cuffor Breviuit of the Common Pleas, it be en- 
grofſed; and it Res for the grantee of a teverſion of re- 


pounds for every hundred — 7 — mainder, when the tenant will not attorn. . 

contracts or nts; forged, = and e 118. Reg. Fudic. 36, 4 
duty to the nern, by the name of Aurum Regine, upoh | See 18 Fin. Abr. i 

the, party's dare agreement with the King for his fine, | QUID PRO QU 5, Signifies what for what, and is 
and recording it, without any or contract for en e of valve for ano- 

this tenth part r- it. Lib. N . Scar. pag. 43, on thing of he vg being . tis | 
4 Cole 12 Re 21, 22. and Pryun's on performince to à cunt 
this ſubject. Per we. See SONSIDERATION. = 4 * 

E ESTATE, Tranſlated verbatim, fignifies n 18 quittance, acijuit- 

— In our Common law it is a plea, — + ws tarice. See ACQUEF TANCE. 

— to land, Cc. faith, that the ſame effate ARE, To quit, acquit 2 
he had, he hath from him: For example in a im- | harmleſs. The cuniravh worm in old deeds of 

fedit, the plaintiff alleges, that fuch four were | or other conveyance ——De prediflis nes & 


ſeiſed of lands whereunto the advowſon in queſtion was | 10 N r „e. 


of the four perſons he has now during the 0 
virtue whereof he preſented, &c. Bro. tit. 
„ F. 175, 176. Co. on Lit. fol. 121. Ser 


The #4 18 3— 140. 
EM. e QUE EST EADEM. 
QUE EST MESME, Signifies verbatim, which is the 
Some thing, ins is ied in 6 Baha en ward . 
an action of treſpaſs, or fuch like, for a poſitive j 
org: Fr mp In nd of by te 4 25 
or an upon 
plaintiff ſays, that the lord threatened his tenants at will 
in ſuch ſort, that he forced them to give up their tenures. 
The lord for his defence that he ſaid unto them, 
that if they would not depart, he would fue them at law: 


f the I 
1 Syn er 5k 
8 TA ich 


This TY that he aſed, kr, 
— 7 ann, Ge Subs 

s ſee Kitchen ue e 

sf op. Bore AT. * — 


that lies for him, to whom 2 ren+-feck or pe is 
granted, by fine levied in the King's court againft the te- | fr 


ö 1 . * b i | . | 0 i " | 3 ö f 

nant of the land that refuſeth to attorn to him, thereby to » if e ee eee 
| has - 

i. . Rentiey, 3. 7, and 5 2 


cauſe to attorn. Old Nat. Breu. fol 126, We Symbol. 
Par. 2. tit. _ 156. / F 


Vor. II. No. 118. wicb. 7 the firſt, Fs xr holy rnd, _ 
7 


U 0 


Cowel, edit. 172. Set CINQUE PORTS. 


9e. 


s lands or goods. Anno 10 Rich. 2. cap. 1. and 


; 


0% 


12 
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Q U o 
are reckoned as part; or members of the Cinque ports. tenant in tail, tenant indower, or tenant for term of lite. 


having loſt by default, againit him that recovered, ar 


INSIEMIE, or QUINZIME, ¶ Decima quinta) Is | againſt his heir. See Broke, hoc tit. Reg. Orig. fol. 171. 
French word ſignifying a fifteenth ; with us it is a tax, See 16 Pin. Abr. 145 —148. 
called, becauſe it is raiſed after the fi/teentb part of 


QUOD PERMIUTTAT, Is a writ that lies for ite 


heir of him that is diſſeiſed of his conunun of pail:ice 


7 


c. 5. It is well known by the Exchequer roll, what againſt the heir of the diſſeiſor being dead. Terme de is 
—.— England is to pay for a fit-| Ley, 526. Britton, c. 8. ſays that this writ lies tor him, 


ENTH. Sometimes this word Qyin- whole anceſtor died ſeiſed of common ol paſlure, or other 
me, is uſed for the 15th day after any | like thing annexed to his inheritance, againſt the deurcer. 
inzime of St. — Baptift.Stat. 13 Ed.] See Bro. hoc tit. Reg. Orig. fol. 155. See 18 Þ in. lr. 
is a mi that this was a tax | 150. ; . PM | 

all lands, for it was of the] OD PERSONA NEC PREBENDARII, G. 


Is a writ that lies for ſpiritual perſons that are diſtrained in 
. | their ſpiritual poſſeſſions, for the payment of a fifteenth 
with the reſt of the pariſh. F. N. B. fel. 176. 
QUO JURE, I: a writ that lies for him that has lan, 
wherein another challengeth common of paſture time out 
. | of mind: And is to compel him to ſhew by what title 
he challenges it. F. N. B. fol. 128. and Br:itt:z more 
largely c. 59. Reg. Orig. fol. 156. 
QUO MINUS, Is a writ that lies for him that hath s 
grant of bouſe bote, and bay bote in another man's woods 
againſt the grantor, making ſuch waſte as the grantee 
cannot enjoy his grant. Old Nat. Brev. /. 148. and 
Kitchin, fol. 178. This writ alſo lies for the King's far- 
mer in the Exchequer, againit him io whom he ſelleth 
any thing by way of bargain touching his tar m, or againſt 
whom he hath any cauſe of perſonal action. Pe: king, 
Grants, 5. For he ſuppoſeth by the venier's deta ming 


ſport | any due from him, he is made 4e liable to p iy the King's 


rent. And under this pretence, any one who pays the 
King a fee-farm rent, may have his writ againſt any 
other perſon, tor any debt or damage, and bring the 
s| cauſe to trial in the Exchequer. Cawel, edit. 1727. See 
18 Vin. Abr. 152. 

QUORUM, Is a word often mentioned in our ſtatutes, 
and much uſed in commiſſions buth of juſtices of the peace, 
and others, and ſo called from the words in the com- 
' miſſion, Quorum A. B. unum efſe vilumus : As for exams | 
ple, where a commiſſion is directed to ieven perions, or 
to any three of them, wheresf A. B. and C. O. to ve 
two, there A. B. and C. D. are laid te he of the quorum, 
becauſe the reſt cannot proceed without them; ſo 4 juſtice | 
of the peace and quorum, is one, without whom the reſt 
of the juitices in lome caſes cannot proceed. Stat. 3 H. 7. 
c. 3. and 32 H. 8.c. 43. | 
\ QUORUM NOMINA, In the reign of Hen. 6. the 
King's colleQors and other accomptants were much trou- 


the ſtatute is to be divided between | bled in paſſing their accounts, by new extorted fees, and 
== and the party informer proſecutes for the King | forced to procure a late invented writ of quorum nomina, 


and himſelf. Finch. 340. See INFORMATION, AC- 


ihe, as ts the thing nened the lows fo 


for allowance of the Barons of the Cingue ports and their 
ſuing out their quietus at their own charge, without al- 
lowance from the King, Chron. Anglie. Cowel, edit, 1727. 
QUOTA, A tax or impoſition to be levied in an equal 
manner. Aen. Ang. 538. 
QUO WARRANTO, Is a writ that lies againſt him 
that uſurps any franchiſe or liberty againſt the King, as to 
have waif, ſtray, fair, market, court-baron, leet or ſuch 
like, without good title. Old Nat. Brev. fol. 149. 
Or elſe againſt him that intrudeth himſelf as heir in- 
o land. Bractan, lib. 4. tract. 1. c. 2. num. 3. Bro. hoc 
tit. i 
Directions for proceeding on the writ for enjoying li- 
berties, and the writ of Que warranta, before the King 
and in Eyre, Stat. Quo warr. 6 Edtu. 1. f 
Pleas of Quo warrants ſhall be heard and determined 
before the juſtices in Eyre, Stat. Quo warr. 18 Edw. 1. 


A 
- QUOD CLERICI BENEFICIATI DE CANCEL- | fat. 2. 


LARIA, Is a writ to exempt a clerk of the 


Liberties before R. 1. confirmed, and thoſe who have 


from the contribution towards the proftors of the cler- | old charters of franchiſe ſhall have the fame adjudged ac- 


F in parliament. Reg. Orig. fol. 261. cording to the tenor of them, Stat. Yo warr. 18 Ed. 1. 
CIO BALLIVI, G.. Is a writ that lies foraclerk, | Judgment of ouſter may be given on informaticns in 


which, by reaſon of ſome land he hath, is made, or about | nature of Que warranto, 9 Ann. c. 2. ſed. 5. 
to be bailiff, beadle, reeve, or ſome ſuch like offi- | Statutes of jeofails extended to proceedings in Que 


cer. See CLERICO INFRA SACROS, Ec. Reg. Orig. | warranto. 9 Ann. cap. 20. ſed?. J. See INFORMA II- 


fal. 187. and F. N B. fol. 261. 


DD EI DEFORCEAT, Is a writ that lies for the 


ON, MANDAMUS. 


RA- 


| 
g 


N 


T3 ACHET, {Rachetum, or Rachatum, from the 
French racbeter, redimere,) Is the fame thing with 
theft-bote, which is the compenſation or redemption of a 
- thief. Cowel, edit. 1727. | 5 
RACHIMBURGI, Judges. Leg. Canuti, cap. 103. 
RACK, { Fidicula, So called, becauſe perſons are there 


with cords and ſtrings to extort confeſſion from delin- 
VL created Duke of Exeter, and made Conſtable 


| and others, intended to have brought in the Civil 
Jaws; for a beginning whereof, the Duke of Exeter firſt 
brought into the Tower the rack or brake, allowed in 
many caſes by the Civil law ; and thereupon it was call- 
ed The Duke of Exeter's daughter. 3 Inſt. 35. ” 
RACK-RENT, Is the full yearly value of the land [ett 
by leaſe, payable by tenant for life or years, c. Wood's 
. 185. | 
ACK EVT TAGE, (mentioned in ſtat. 32 Hen. 8. c. 
24.) Is a ſecond vintage, or voyage, for wines made by 
dur merchants into France, &c. for racked wines, cleanſed 
and drawn from the lees. | : 
. RADECHENISTRES, In Domeſday-book, are Liberi 
bomines, Cowel, edit. t727. See Co. on Lit. 86. 
RADIUS, Is mentioned in Fleta, lib. 2. cap. 73. par. 
12. and it ſignifies a furrow. _ : 
- RADMAN, (mentioned in Domeſday, tit. Herefscire 
15.) Seems to be the ſame with radetnight, unleſs it be de- 
rived from read counſel, and fo readmans fignifies el 
Jors. Cowel, edit. 1727. 
” RAGEMAN, Is a ſtatute fo called of juſtices, aſſigned 
by Edward I. and his counſel, to go a circuit through 
all England, and to hear and determine all complaints 
of injuries done within five years next before Micbael- 
mas, in the fourth year of his reign. Cowel, edit. 1727. 
- RAGLORIA, Is a word mentioned in the charter of 
Edward III. whereby he made his eldeſt fon Edward 
Prince of Wales, in parliament at Weſtminſter the ſeven- 
teenth year of his reign, recited by Seiden in his Titles o 


Honour, pag. 597.—Cum foreſtis, parcts, chaſeis, boſcis, 
warenis, hundredis, cammotit, ragloriis, ringeldiis, wode- 
wardis, conflabulariis, ballivis, Se. Davis in his Dictia- 
nary lays, rhaglaw among the Welch ſignifies ſeneſ- 
challus, ſurrogatus, prepoſttus. ; 

RAGLORIUS, A ſteward. Selden, tit. of Honour, fel. 
597. Cum hundredis, commotis, ragloriis, rengeldis, &c. 

' RAGMAN's ROLL, (more properly Ragimund s r:/1) 
So called from one Ragimund, a legate in Scotland, who 
calling before him all the beneficed perſons in that kingdom, 
cauſed them, upon oath, to give in the true value of 
their benefices, according to which they were afterwards 
taxed in the court of Rome. This roll, among other re- 
cords, being taken from the Scots by our King Edward I. 


| was re-delivered to them in the beginning of Edward 


the Third's time. Sir Richard Baker, in his Chronicle, 
fel. 127. faith, that Edward III. ſurrendered, by his 
charter, all his title of ſovereignty to the kingdom of 


' Scotland, reſtored divers deeds and inſtruments of their 


former homage and fealties, with the famous evidence 

called Ragmar's roll. Cowel, edit. 1727. | 

' RAGS, Old rags may be imported duty free, 11 Geo. 

1. cap. 7. fed. 10. 
RAILS. See ENCLOSURES. 


_ * RAISINS. See GROCERY WARES. 


RAMILIA, Lopping and topping, or the branches, 
— heads of trees, cut off or blown down. Cowel, 
1727. 


RAN, Is a Saxon word, and ſignifies aperta rapina, 
2 or publick theft. Lamb. Archai. f- 125. defines it thus, 


dicitur aperta rapina, que negari non poteſt. In the 


ut fides in veniatur An engine in the Tower | 
;: Fobn Holland Earl of Huntingdon, was by King | ſtray 
of the Tower: He and William de la Poole Duke of Suf- | 


1 | 
Saxon laws of King Canute, cap. 58. Si in profedlione 
— ran commiſerit, pro facli ratione emendato. Ha- 
veden in the latter part of Henry II. ſpeaking of ſome 
things, which William the Conqueror amended in the 


flaws of England, faith, Decretum eft etiam ibi, ut 6 


F — appellaverit Anglicum de per juria aut murdro, 
furto, omicidio, ran quod dicunt apertam rapinam que ne- 
gari non poteſt, Anglicus ſe defendet, per melius valu- 
erit, aut judicio ferri aut duello. So we ſtill ſay, when a 
man takes away the goods of another by violence, that he 
hath taken all he could rap and ran. Rep, from rapie, to 

RAN rom rench ranger, to order, diſpoſe 
of. It is uſed in the Foreff Laws, both as a verb, as to 
range, and a ſubſtantive as to make range. Chartade 
| Foreſta, cap. 6. To range alſo, ſignifies to wander and 


RANGER, Is a ſwotn officer of the foreſt, of which 
there are twelve. Id. cap. 7. whoſe authority is in part 
deſcribed by his oath ſet down by Manwoed, part 1. pag. 
50. but more particularly part 2. cap. 20. num. 2, 16, 
17. His office chiefly conſiſts in three points, To walk 
daily thro” his charge, to ſee, hear and inquire, as well 
of treſpaſſes as treſpaſſers in his bailiwick ; To drive the 
beaſts of the foreſt both of and chace out of the 
deafforeſted into the foreſted lands: And to prevent all 


as in the ſtatutes of 1 H. 4. cap. 7. 
23 Hen. 8. cap. 3. where 


is the redemption of a corporal 


| A ſhip was taken by the French; the maſter 
a ſhare in her) ranſomed her for 1800. and was taken 


f | to France as an hoſtage for this money. And by 
out 


Lord Chancellor, The ranſom money muſt be raiſed 
of the profits, notwithſtanding any former morigage 
of the ſhip; for if there was a precedent mortgage, 
what would become of that ſecurity, if the ſhip had not 
been redeemed? after the ip ww 

formed her intended voyage, and the freight money re- 


out of them the ranſom money - the 
inſurers always pay a part Eaſt. 


8. Ann. Hope v. Winter, MS. Rep. 2. Eg. Ar. 690. 
| RAPE, (Rope and Ropus,) Is a part of a county, be · 
ing in a manner the ſame with a hundred, and fome- 
times contains in it mote hundreds than one. As all 
Suſſex is divided into fix Rapes only, viz. of Chicheſter, 
Arundel, Brember, Lewes, Pevenſey and ngs; every 
of which, beſides their hundreds, hath a caſtle, river and 
foreſt belonging to it. Camb. Brit. pag. 255. and 229. 
| Theſe in other countries are called 311333 
lib. 2. c. 16. 


koned among 
to the King 


| ledge had of a woman who never confented thereunto 
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R AT 


accuſed th » 
of malicious and 


311. e Hawkins ſays, all who are preſent, and 
actually 2 man to commit a rape, may be indi- 
ed as principal offenders, whether they be men or vo- 
men. I Hawk. 108. ; : a 1 

- RAPF-SEED, To what duties liable on importation ; 


2 Will. Ma. feff. 2.c. 4. ſect. 31. . 
KAR VIER. bd VINEGAR. 


RAPINE, ina, To take a thing in private againſt 
the owner's 21 theft; but to take it open- 
violence, is rafine. 14 Car. 2. cap. 22. and 


of by 
RE. 2. * : 
RAPTU REDIS, Is a writ lying for the taking 
away of an heir holding in ſocage ; of which there are two 
forts, one when the heir is married, the other when he 
is not ; of both theſe, ſee the Reg. Orig. fol. 163. 
RASE, ( Raſeria Seems to have been a meaſure of 


corn now diſuſed. Toll ſhall be taken by the raſe, and net | 


| bythe beup or cantel. Ordinance for bakers, brewers, c. 


©. 4. 

| RASTALL, Was an eminent and learned „that 
kved in Queen Mary's days, and was a Juſtice of the Com- 
mon Pleas; he made an abrid of the ſtatutes, 
which bears his name to this day. He was alſo the author 
of the New Boat ef Entries. Cowel, edit. 1727. 
 RASURE of a deed, ſo as to alter it in a material part, 
with conſent of the party bound by it, &c. will make 
the fame void, and if it be raſed in the date, af 
the delivery, it is faid it goes through the whole. 5 
Rep. 23, 119. Raſure, Sc. is moſt ſuſpicious, when it 
is in a deed poll, that there is but one part of the deed, 
and it makes to the advantage of him to when made 
And where a deed by raſure, addition or alteration 
=o the defendant may plead non 
to it. 5 


de⸗ 


ſheep or 
kept in a pariſh for leſs time than a year, the 
for them 


prebend, Ec. formerly given by the biſhop, &c. where 
height of patronage» bel I to be in the Ki 


See 18 Vin. Abr. 156. 


RATIO, Properly ſignifies reaſon ; but we take it 
moſtly for an account, as reddere rationem, to give an ac- 


count, and ſo it is frequently uſed. 
RATIO, A cauſe, or judgment given ina cauſe, and 


— 4 is to cite one to appear in judgment. 
949 4 * ' 
* DIVISIS, Is a writ that lies 


where two lords, in divers towns, have ſeigni in 


to have been encroached upon, againſt the other that bath 


B. fel. 128. and 
call this Fudicium finiu 


RA 
that hes for the wife 


Vol. II. No. 119. 


diſmiſſed the court without day, 


. Orig. fol. 304. | 
kaTiaBitts, Confirmation, agreement, conſent. | 


ſeigniories joining 
together, for him that findeth his waſte by little and little 


Reg. Orig. fol. 157. The Civilians 
< 


ABILI PARTE BONORUM. Is 2 writ|te change any laws or ſtatutes of this realm; or to | 
againſt the executors of her huſband | the — any park or ground —_—_ 
| 7 | 


tors the third; and this writ lies as well for the 


- "p< as g. J. 142. See 18 Vin, 


. 158, 

RATIONALE, Was the ſame with pallium : 
worn by the high prieſt of the old law, as a fign of the 
2 —— — ————— 

virtue, a & ratione per ficitur, wi 
— — 
To duties liable on i ion, 
. * 3 
HER, (Raptor) He who defiours a woman 
violence. See RAPE. * 

RAVISHMENT, (Raftus) Signifies an unlawful taking 
away either a woman, or an heir in ward : Sometimes 
alſo it is uſed in the ſame ſenſe with » which fee; 
3. GARD, Was 2a writ that lay 

guardian by knight-ſervice, or in ſocage, againſt 
him that took from him the body of his ward. See F. N 
nf 140. and ſtat. 12 Car. 2. cap. 24. | 
RAW SILKS. See SILK. 
RAY, Is a word appropriated to cloth never coloured 


jor died. Stat. 17 K 2. c 3. 11 H. 4. cap. 6. and t 


R. 3. cad. $. 
KEASFORESTED, Is where a foreſt hath been diſ- 


of Deane, 


auriliust) Was 2 


as by the 
the juſtices or ſome ſuch caſualty. po fy rr 


if 


= 


; 
IF 


| 


1 


f 
of 


- 


1 
f 


Li? 


54. 
"oy 


of 12 perſons, or more, intending or 
fing or putting in uſe, of their own 


ty. 
of 


R E C 

of any fiſn- pond, or conduit, to the intent the ſame 
1 oe to the intent unlawfully to have 
common, or way in any of the faid grounds ; or to de- 
ſtroy the deer in any park, or any warren of comes, as 
dove-houſes, or fiſh in any ponds, or any houſe, barns, 
mills or bays, or to burn ſtacks of corn, or to abate 
rents, 22 _ Stat. 8 I 
Eliz. 17. eft. Symbol. part 2. tit. ts, /. 
65. and Cromp. 740 of Peace, fol. 21. See ASSEMBL 

NLAWFUL. 

REBINARE, Was to plough the ground the third 
time, Tempus rebinandi erit 


ploughing to arable land that lies fallow, in order to pre- 
pare it for ſowing wheat, fc. Cowel, edit. 1727. 
REBUTTER, (from the Fr. Bouter, repellere, to put 
r to 
the plaintiſfs ſurrejoĩnder: intiſf's anſwer to 
— — ◻⏑ y furrebutter ; but it is 


* 
Y 
5 f 

22 


waſte 


z 


2 82 
5 
* 


l 


* 


RECEIPT or RECEIT. See CEIP T. 


Sc. And the receiving a felon, and 


C. 4r. H. P. C. 218, 219. 
2 Hawk. F. C. 122, 319, 320. By ſtatute, i 
or 


ceſſary to the felony, and ſuffer death as a felon. Stat. 
5 Ann. 


c. 31. Such receivers, &c. may be tranſported, 
3388 1. c. 11. See 


ing to the King, or other 


| tae! —— —— 
ceives the money of all fuch as compound wit i 
upon original writs in Chancery. Weſt. Symbol. part 2. 
tit. Fines, ſed. 106. 
*  RECEIVER-GENERAL OF THE DUTCHY OF 
LANCASTER, Is an officer belonging to the Dutchy 
court, that gathers in all the revenues and fines of the lands 
of the ſaid Duteby, and of all forfeitures and aſſeſſments, or 
what elſe is there received. Stat. 39 Eliz. cop. 7. 


to the fe- 


Annexed to other records, as Receiver of 


80 
RECEIVER-GENERAL OF '1HE COURT or 
WARDS AND LIVERIES, Was an officer belonging 
to that court ; but the court being taken away by theſtat 
12 Car. 2. cap. 24. the buſineſs of that officer is alſo tak. 
en away. | 
RECEIVER-GENERAL OF THE MUSTER. 
ROLLS, Is mentioned in ſtat. 35 Eliz. cap. 4. 
RECEIVERS GENERAL OF THE REVENUT. 
What the receivers of the King's rents and tenths ſha!) 
take for acquittances, 33 H. 8. c. 39. / 65. 
How the King's receivers and collectors ſhall be char- 


poſt feſtum nativitatis ſandti |ged, 34 &© 35 H. 8. c. 2. 


Heir not chargeable but for lands by deſcent, 34 U 35 
3. 


lib. 2. . 19. H. 8. c. 2. / | 
ARE T TERRAM, Togive a ſecond ſtirring or | Heirs may have debt againſt executors or adminiſtta- 


tors of anceſtors, 34 C 35 H.8.c.2. /. 5. 

Officers accountant to the crown ſhall find ſureties, and 

make their accounts duly, 7 Edw. 6. c. 1. 

King's receivers may diſtrain for rent, 7 Edw. 6. c. t. 
da. 11. | 

7 Lands of accountants to the crown liable, 13 Eliz. c. 

4 J 1. Exceptions as to biſhops, ibid. .. 9. 

fraudulently purchaſed made liabie to arrearages, 

13 Eliz. c. 4. , 5, 14 | 

— finding fraudulent conveyances trarerſable, 13 
z. c. 4. . 14. | 

r under collectors of the tenths made liable, 14 

. c. 7. 

Accountant”s lands may be fold after his death, 23 Fl. 


* 3 2. | 
ke to be fold during infancy of heirs, 27 Eliz. c. 3 
7. 
Receivers to pay 12 fer Cent. in caſe they neglect to 
account ſor two months, 20 Ges. 2. c. 2. 
The treaſury empowered to make allowances to receiv- 
ers, 3 Geo. 1. c. 4. . 3. 7. Geo. 1. c. 20. ,. 36. 
RECTTAL, /{Recitatis) Is the rehearſal or | 
mention in a deeed or writing of ſomething which has 


feigned recitals in a true deed, men may make what titles 
they pleaſe, ſince falſe recitals are not puniſhable. 1 Inf. 


of aſſignment recite that he is po an intereſt in 


RECEIVER, ( Receptor) Is by us, as with the Civiliens, certain lands, and aſſign it over by the deed, and become 
commonly uſed in evil 8 ſuch as receive ſtolen bound by bond to perform all the 


eements in the 
deed ; if he is not poſſeſſed of ſuch intereſt, the conditi- 
on is broken; and though a recital of itſelf is nothing, 
yet being joined and conſidered with the reſt of the deed, 
is material. 1 Leon. 112. 

Recital cannot make a firſt leaſe good, which was not 
good before, or ina better condition than it was before; 

ſe the firſt leſſee is a ſtranger to the ſecond deed, 

and therefore cannot take advantage of it ; and by the 
better opinion, recital of adeed is not material. .Dal. 1 
pl. 23. Paſch. 7 Ed. 6. Anon. 

No one is bound in his declaration to recite more of a 


ſe. Fenk. 323. pl. 34. | 
— was conditioned ta pay 100. being for a rent of 
certain lands; defendant alleged, that the obligee (the 
plaintiff ) had entered on the land, and ſo ſuſpended the 
rent, whereupen the plaintiff demurred, and adjudged 
for him; for this being but a recital that it was for rent, 
it is not material ; it ſeems the ſame though he had ap- 
plied it by pleading to the leaſe, &c. Hob. 130. pl. 170. 
Trin. 11. Fac. St. Fobn v. Diggs. 

e exiſtit is 

2 .. e Clif. 5 

4 having a wife and ſeven ſons de vi ol. apiece to 
ſix of them, viz. A. B. D. E. F. G. all C. and 
dies, R. marries the widow, but by articles before mar- 
riage reciting that A. father of the ſaid A. B. C. D. E F. 
and G. had by his will bequeathed cuilibet ipſorum predic? 
A. B. D. EZ. F. and G. (omitting C.) the ſum of 50-. 
covenants with S. (a friend of the wife) to pay to the 
aforeſaid A. B. D. E. F. and G, ſeperales legationes vei 


ſummas 50 Librar*. R. paid A. B. D E F. G. their ſe- 


| veral gol. but the breach was aſſigned in not paying = 
a 301 


been done before. 2 Lill. Ar. 416. A recital is not ; 
; | concluſive, becauſe it is no direct affirmation; and by 


352. 2 Lev. 108. Wood's Inſt. — *. 1 d 


only recital. 2 Salk. 515, Paſeb. 


— _ 


—— 


the int J, 1 M. r.c. 4. rt. 
the inter regnum good, 1 Jeff. 3 fr. 


* Ceo. 1. cap. 


 acknowled 


de 


R E C 
| he had fly covenanted to pay the ſaid 
ot reſt the faid An legacies or ſums of gol. 
non 


allecatur ; for in the recital of the faid bequeſt 
nothing mentioned to have been bequeathed to 


ones vel ſummas preditlas, and there 
y to C. and that ler 1 of 
e will, the covenantſh all not oblige K. to pay him any 
— 2 Vent. 140. Hill. 10 2 W. & M. C. B. George 


v. Butcher. 


i inſiſted, that if a patent recite a former grant, | 
2 t ant to be ſurrendered; but 


prove the 
— 1 it they took advantage of the 
recital, they muſt admit a)! that was recited, as well the 
ſurrender as the grant: and of that opinion was the 
court. 2 Vent. 171. Fa/-v. 2 W. 5 M. C. B. Eail of 
Montague v. Lord Preſtan. See 1 Wood's Conv. 238, 352. 
RECLUSE, (Recluſut) le one that by reaſon of his or- 
der in religion is ſhut up, and ny not ſtir out of the 
kouſe or cloiſter, of whom Littleton yu fed. 434- 
RECOGCKNISANCE, { K:c:gnuin, Fr. Recagnorſſance) Is 


2 bond or obligation of record, teſtifying the recogni/or to Th 


owe to the recogn;/.c 2 certain ſum of money, and is ac- 
know] in tomc court of record, or before ſome judge, 
maſter of the Chancery, or juſtice of peace, &c. 23 H.8. 
6. and thoſe that are mere recogniſances are not ſealed, 
dut enrolled, and execution by force thereof is of all the 
recogniſor's goods or chattels (except draught beaſts and 
implements of huſbandry) and the moiety of his lands. 
Weſt. Symbol. part. 1. lib. 2 ſet. 149. and Reg. Orig. fol. 
146, 151, & 252. | 

May be made before the of London, c. and a 
Cerk, Se. Stat de Mercator”, 11 Ed. 1. 

Pledges to be ſecure as long as the debt may be levied 
of debtor, 11 Ed. 1. f. 2. 

Farther proviſions for executions upon ſtatutes mer- 
chant, Stat. de Mercator”, 13 Ed. 1. fl. 3. . 
The Chancellor and judges may take recogniſance, 


Stat. de Mercator”, 13 Ed. 1. ft. 3. 


The clerk of the ſtatutes ſhall reſide upon the place 


and ſhall he of eſtate, 14 Ed. 3. fl. 1. c. 11. 


For ftatutes ſtaple; 27 Ed. 3. ft. 2. c. 9. 15 R. 2. c. g. 
When a ſtatute has been ſhewn in court, and the plea 
diſcontinued, the conuſee on a re- ſummons may have 
execution without producing it again, 5 H. 4. c. 12. 
Statutes taken before the mayor of Cala: 
E 


| Calais, effectual in 
10 H. 6. c. 1. 
ſhall find ſurety to the party, as well as to the King, 


a ſcire facias to defeat a recogniſance, the conuſor 
11 H. 6. c. 10. 


Recogniſances taken for keeping the peace, ſhall be 
returned to the ſeſſions, 3 H. 7. c. 1. 

Recogniſances for debts may be taken before the Chief 
juſtices, Qc. 23 H. 8. c. 6. 8 Geo. 1. c. 25. 
' Statutes ſhall be entered with the clerk of the recog- 
niſances to affect a purchaſer, 27 Hix. c. 4. . 7. 
Necogniſances ſhall only affect a purchaſer from the 
day of enrolment, 29 Car. c. 23. 4 8. | 
' Recogniſances in the name of King James IT. during 


Sheriffs fees for extent, liberate, 


. 


25. feel. 5. | 
See P us STATUTE-MERCHANT, STA- 


' TUTE-STAPLE, and 18 Vin. Ar. 163—170. 


RECOGNISEE, is he to whom one is bound in a re- 
ſante, mentioned in ſtat. 11. H. 6. c. — | 

COGNITION, (Recognitio) an acknowledgment. 
It is the title of the firſt chapter of the ſtatute 1 Fac. 
whereby the parliament acknow the crown of En- 
gland, after the death of Queen Elizabeth, to have right- 


fully deſcended to King James. See Skene de verbor. 


ſSegnif. verb. Recognition. 


ET DURITIEM FAC TA, Is a writ to the juſtices of 
the Common Bench, for the ſending of a record touching 
a recogni ſance, which the recogniſor ſu to have been 
by force and dureſs, that if it be fo, ir may 


g. Orig. fol. 183, | 


he covenanted to pay C. as well as the 


RECOGNITIONE ADNULLANDA : PER VI j 


R E C 


| RECOGNITORS, (Recogniteres) Is a word trequent- - 


uſed for the jury impanelled upon an aſſiae: The rea- 
on why they are ſo called, is, becauſe they acknowledge 
a diſſeiſin by their verdict. Bracton, lib. 5. tract. 2. c. 
9. num. 2. & lib. 3 traci. t. c. 11. num. 16. 8 

RECONCILIARI. A church is ſaid reconciliari when 
it is conſecrated again, after it hath been.polluted, or in 
the poſſeſſion of Pagans or Hereticks. Matt. Pariſ. anno 


boy Matt. Weſtm. anno 101 ö. 


CORD, (Recordum, from the Latin recordari, to 
remember) ſignifies an authentick and uncontroulable tef- 
timony in writing, contained in rolls of parchment, and 
preſerved in courts of record, and they are ſaid to be Ve- 
tuflatis & veritatis veſtigia. Coke's Preface to his 8 Rep. 
Britton, c. 27. and Lamb. Eiren. lib. I. c. 13. An 28 
committed to writing in any of the King's courts, du- 
ring the term wherein it is written, is alterable, being no 
record; but that term once ended, and the act duly en- 
rolled, it is a record, and of that credit thug admits of 
no alteration or proof to the contrary. Bro. tit. Recard, 
num 20, 22. yet ſee Co. 4 Rep. Rawlin's caſe, fol. 52. 

e King may make a court of record by his grant. 
Glanvile, lib. 8. c. 8. Britton, c tat. As Queen Eli- 
Zabeth by her charter, dated the 26th of April, in the 


Third year of her reign, made the conſiſtory court of 


the univerſity of Cambridge, a court of record. Bro. tit. 
Record, ſeems to intinuate that no court eccleſfraſtical is of 
record; yet we fee that biſhops certifying baſtardy, biga- 


my, excommunication, a marriage, divarce, or the like, are 
credited without farther inquiry. Fleta, lib. 6. c. 39, 40, 
41, 42. Lam Eiren. lib. 1. c. 13. Glanvile, lib. J. c. 14, 
15. Reg. Orig. f. 5. Bratton, l. 5. tract. 5. c. 20. n. 5. 

Fon, c. 92, 94, 106, 107, & 190. Doc. Stud. J. 2. 
c. 5. And a teſtament ſhewed under ſeal of the ordinary 
is not traverſable. 36 H. 6. c. 31. Perkin's Teſtament 
491. Fulbeck”s Parallels, fal. 6x, The reaſon of which 
opinion may be, becauſe by the Civil or Canon law, no 
record is held fo firm but that it may be checked by 
witneſſes able to depoſe it to be untrue; whereas in our 
Common law, againſt a record of the King's court, after 
the term wherein it is made, no witneſs can prevail. Brit- 
ton, caß. 189. Co. lib. 4. fol. 71. Hind's caſe. Lib. Af. 
fol. 227. nota 21. We reckon three ſorts of records, 
| viZ. a record judicial, as attainder, &c. A record miniſ= 
terial upon oath, as an office of inquiſition found. And 
a record made by conve and conſent, as a fine or 


% 4s | | 

Records of aſſie ſhall be delivered into the Treaſury 

every other year, 11 H. 4. c. 3. 8 
e 

31 Car. 2. c. 3. We wt 

By ſtat. 8 6. c. 12. / 3. it is enacted, That if any 

. . — parcel of the ſame, writ, return, pannel —4 


8 n | radon] amy 


the one 


Seft. 4. Provided always, that if any ſuch record, 


6 attorney, pannel or return, or parcet 
ä . OT — =" 
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lands demanded, and that the tenant ſhall recover the 
value of the lands againſt the lands of the vauchee, This 
feigned recovery is alſo called a common recovery, becauſe 
it is a beaten and common path to that end for which it 
is appointed, viz. to cut off the eſtates above ſpecified. 
But a true recovery is as well of the value as of the 
thing: For example, if a man buy land of another with 
warranty, which land a third perſon afterwards by fyit 
of law recovereth againſt me, I have my remedy againſt 
him that ſold it me, to recover in value, that is, lo re. 
cover ſo mich in money as the land is worth, or ſo 


much other lands by way of exchange. F. N. B. al. 
134. Cel. 


A recovery in alarge ſenſe is a reſtitution to a former 
right by ſolemn judgment; and judgments, whether ob- 
is | tained after a real defence made by the tenant to the writ, 

or whether pronounced upon his default or feint plea, 
ſheriff | had the ſame efficacy and torce to bind the right of the 
land in queſtion; this was the notion of the Common 
. law, and from hence men took an opportunity of ma- 

king uſe of the decifions of the court to their own ad- 
vantage, and to the prejudice of others, who though in 
ſome caſes ſtrangers to the action, yet were intereſted in 
city the land for which it was brought. 2 Inf. 75, 429. 
- = Ver a court of record within their precinQs, For whilſt theſe recoveries were governed by the ſtrict 


. | Matos tn bi his | rules of the Common law, particular tenants, as tenant 
—— — lice and —_—— in dower, courteſy, in tail after poſſibility of iſſue ex- 

a zn the law. The recorder of London is for years, and thoſe whoſe wives are entitled to dower, 

and Terminer; and a juſtice often took advantage of them, and by ſelling the lands, 

; ion for pre- | and ſuffering their purchaſers to recover them, thereby 
defeated the right of thoſe in remainder or reverſion, Q. 

which were inconveniencies ſo great, that it was thought 
neceſſary to provide againſt them by poſitive laws; as ſtar, 
Weft. 2. c. 3. which makes proviſion for him in rever- 
t inſt the recoveries ſuffered either by the tenant 
in dower, by the courteſy, or in tail after poſſibility of 
iſſue extinQ, or for life; and by the 4th chapter of this 
ſtatute, the wife is ſecured as to her dower ; and the ſta- 
| tute of Glouceſter, c. 11. and flat. 7. & 21 Hen. 8. have 
eſtabliſhed the right of termors, and enabled them to fal- 


400. $7, Dr. & Stud. « 
ut there is no expreſs ifion made by any ſtatute 
to preſerve the intereſt of the iffue in tail, or of him in 


| 
| 
; 
F 
} 


ment for him. A feigned recovery is (as the Cioikens | i 


call it} Quedam fir juris, à certain form or courſe ſet king the 
down by law to be obſerved, for the better aſſuring of | ſtatute; and 
by And the end and effec | where fuch 
it. R ot in 


* 8 
4 
* 


them once more to the prejudice 
inheritance; and though the former 
inheritance a remedy, yet 


3 fine or feoffment, and therefore by parity of reaſon 
ſame effect and operation; yet that 
which it was 


had ſuffered a recovery, and vouched the te- 

t for life, this was no void recovery within the ſta- 
tute ; becauſe A. the tenant for life was not ſeiſed at the 
| time 


is by ſuch fiction of law ente 
recover, and have a writ of ſeiſin for 
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ime of the recovery, the feoffment of the termor | transferred the land by livery, or any other aft in $a; 
— diſſeiſin to 4 . im in reverſion; and the ſta - [and therefore if an 1120 . — aps 
tute makes recoverie. : c ts for life in poſſeſſion only | verſe it, as he may a fine by writ of error, during his mi- 
void againſt them to u n the reverſion then belongs. nority; and this was formerly taken for law, as well 
10 Co. 45- 4. Co. Lit. 362. 3 where the infant appeared by guardian, by attorney, 

Yet where tenant for life bargained and fold his land [or in perſon; but now the diſtinction turns to this point, 
in fee by indenture enrolled, and the bargainee ſuffered a [that if an infant ſuffers a recovery i | 
recovery, and vouched the bargainor, this was a void re- [ous, and he may reverſe it by writ Tor ; 
covery, and a forfeiture within the 32 H. « he in this caſe the writ of error muſt be brought 
the bargain and fale was of the inheritance, yet it minority, that his infancy may ; 
only an eſtate for life of the bargainor, which was the [of the court, for at his full 
greateſt eſtate he could lawfully paſs, and conſequently [and unavoidable; but in caſes Ane 
the reverfioner was not deveſted ; — 5 admitted the infant 

reco- 
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whoſe reverſion was not turned to a ri 
mer caſe of a diſſeiſin. 1 Co. 15. 


's caſe. 1 
Leon. 123. S. C. 


. — 1 ionamin be þ ag or TIE" 

declares all recoveries, y agreement of the parties, ni 

or by covin) againſt tenant for life, of any lands where — ts 
of he is ſo ſeiſed, or againſt any other with voucher over | im 1 NN 
of him, to be void, as againſt the reverſioners and theis Co. 4% 
heirs. Lev. 1 
Theſe ſtatutes made no proviſion for reverſions or re- | Cre. Gar. 

maindere expeQant on eſtates- tail; and therefore if there Ral. Abr. 


be tenant for life, remainder in tail, remainder in fee, 
and the tenant for life ſuffers a recovery, and vouches 
the remainder-man in tail, who vouches the common 
vouchee; this is ſo far from being a void with- 
in thoſe ſtatutes, hes the cvvertien in for iv alli das 
red by it; for the intended recompence, which the re- 
mainder-man in tail is to have againſt the common i 
vouchee, is to go in ſucceſſion, as the eſtate-tail would 
have done; and itcan't be a covinous recovery within the 
aQ, becauſe the remainder in tail joined in it, who may 
at any time ſuffer ſuch a recovery to the remain- 
cer in fee. 10 Co. 39. 6. 45. Jennings caſe. Co. Lit 
362. a. 3 Co. 60. 6b. Cro. Eli 
Crow. Adcor 690. Cre. Eliz. 570. 
'T..cle common recoveries were no ſooner allowed of 
e judges to bar eflatestail, but men begun to im- i 
dien them into a common way of conveyance, and to 
acciare uſes upon them, as upon fines and feoffments. | by him when he was an infant. Sid. 321. 1 Lev. 142. N. 
Hence it is, that the ſtatutes, which provide againſt any A recovery, as well as a fine by 2 feme covert, 2 
alienations or diſcontinuances of particular tenants, pro- | ap tran ws becauſe the precipe in the recovery an- 
vide at the fame time againſt their recoveries; thus 11 ſwers the writ of covenant in the fine to bring her into 
H. 7. c. 20. declares all recoveries, as well as other dif- | court, where the examination of the judges deſtroys the 
ccntinuances by fine or feoffment of women —_—_— — ion of law, that this is done by the coercion of 
tail, of the gift of their huſbands, or their anceſtors, rr they could have c- 
to be void; ſo a recovery againſt huſband and wife of | fuſed her. 10 Co. 43. a. 2 Rol. Abr. 395. 
the inheritance of the wife, without any voucher, is de- | Recoveries, being now ſettled as common aſſurances to 
clared to be void within 32 H. 8. cap. 28. though the | eſtabliſh men in their purchaſes, are very much favoured 
ſtatute ſays, ſuffered or done by the huſband ; for this, | by the judges, and not to j in other 
| like a feoffment in baron and feme in ſubſtance, is the | real actions or adverſary ſuits. 2 353- Popb. 22, 
act of the baron only; and ſo within the ſtatute, but a 23. 2 Vent. 32. | 
common recovery ſuffered by a feme covert, where her] So if a man be ſeiſed of a reputed manor, which 
huſband joins with her, is good to bar her and ber heirs. | really is no manor, and he ſuffers à common recovery of 
Doc. and Stud. 54. Co. Lit. 326. a. 8 Co. 72. 2|thi is is 
Inft. 342. 2 Roll. Abr. 205. 10 Co. 43. 


1. Who may ſuffer a recovery; and of what things a re- 
covery 2 yy tr and by what names. 

2. W bat eftates and intereſie may be barred by a common 
recovery; and of ſingle and double voucher. 

3. Of erroneous and void recoveries, who may avoid them, 
and by what methed. 


| - and of what thi | 
ere 4 N 


When recoveries were improved into a common way D 
of conveyance, it was thought reaſonable that thoſe, tur 
whom the law had judged i 


8 8. 
7 F 


where the defendant gives way to the judgment, *tis as 
much his voluntary act and conveyance, as if he had 
Vor. II. No. 119. | | 


books which report this 
ir Mayle Finch's cafe, (which 
of England gave their opi- 


not paſs ; but that Coke, 


ice, got it adjudged other- 
Id ever Gnce - and well it 


of 
the third part of the manor, wy Og __ Es 
7 


rparty of the manor, this had been good 
whole third part, and not only for a moiety of the 
Cra. Car. 109, 110. Ibam v. Morris. 


the former; and that F. S. 


pariſh, but not in the 
ſold the land in the pariſh of 
Ribton, with covenant to levy a fine, ſuffer a reco- 
in the deed; but the fine and recovery 
were only of the lands in Ribton; the queſtion was, 
ery would ſerve for the aid land in 
pariſh of Nibtan; and though it was obj that 
where a place was named in the record, and no more ſaid, 
tis always intended a vill; and y, that in 
this caſe, the fine and recovery being of lands in Ribton, 
mall paſs only the lands in the vill of Ribton ; and tho 
it was further that it was dangerous to extend the 
farther than the words of the record, becauſe 
the deed declares the intention of the parties to paſs the 
lands in the pariſh, inaſmuch as by ſuch conſtruction no 
man could tell what was conveyed by fines and recove- 
ries, but muſt for er certainty have recourſe to a 
pocket deed; yet the court, in favour of common reco- 
veries, extended this recovery to the lands in the pariſh of 
Ribton; and the rather in this caſe, becauſe the verdict 
found, that he that ſuffered the recovery had no lands in 
the vill, and conſequently that the recovery mult be 
void, if not extended to the pariſh; and though pariſhes 
are not ſo ancient as vills, and therefore till lately were 
never inſerted in writs, yet now they are, and the law 
takes notice of them. 2 Vent. 3t, 32. Sir Jobn Ocway's 
caſe. 1 Mad. 250. and 2 Mad. 233. S. C. But for 
this ſee Hutt. 105. Goadb. Cro. Car. 269. 2 Rol. Abr. 
20. Cro. Fac. 574, 120. 1 Mad. 206. 2 Med. 47. 
1 Vent. 143, 170. 1 Mod. 78. 2 Keb. 802, 821, 848. 
Owen 60. and 2 Mod. 236. Stick v. Fix, which ſeems 
inſt this caſe, but is reconcilable with this diverſity, 
at in thoſe caſes there were lands upon which the fine 
might operate, iz. the lands in the vill of Street, with- 
out taking in the pariſh of Street to carry the lands in 
Mallon, a vill of that pariſh ; but here if thoſe in the 
pariſh ſhould not paſs, there was no other to pals. 


2. Whateſlates and intereſts may be barred by a comman re- 
couery; and of fengle and double vaucher. 


In reſpect to eſtates-tail, and the barring of them by 
recovery, what is principally to be regarded is, that there 
muſt be a legal tenant to the præcipe at the time of the 


writ purchaſed, or at the return; for ſince eſtates- tail are | 


only barred on account of the intended recompence 
which is to follow the deſcent of the tail, where there 
happens to be no tenant to the precipe, the demandant 
can really recover nothing; and conſequently the ſup- 
poſed tenant can have no nce in value againſt 
the vouchee, for that is only given againſt the vouchee in 
conſideration of what the tenant loſt. Hab. 262. 

As if there be a tenant for life, the remainder in tail, 
the remainder in fee, and the tenant for life with the re- 
mainder in tail ſuffer a recovery, with voucher over, | 


| 
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this ſhall not bar the remainder in tail, nor the temals. + 
der in fee, becauſe the remainder-man in tail was not te- 
nant to the præcipe, and conſequently could not have the 
intended recompence, becauſe that was given in licy of 
the eſtate recovered, which was no greater than the ell,:c 
for life, he only being legal tenant to the precite. 1 
Rol. m_ 335- Dyer 352. Cro. Eliz. 670. Myr 
255, 256. 

na writ of error to reverſe a common recovery, the 
tenant to the præcipe was made by a fine, the recovery 
was ſuffered, and the fine was reverſed; yet it was held 
a good recovery, for there was a good tenant to the 
precipe at the time. 2 Salk. 568. Lleyd v. Evelin. | 
If a manor be given to a man and a woman, and the 
heirs of the body of the man begotten on the woman, and 
they intermarry, and then the huſband ſuffers a recovery 
of the whole manor; this is good for a moiety, becauſe 
the gift being made before marriage, they had each an 
undivided motety, which they may transfer, but the re- 
covery can operate but for a moiety, becauſe the huſband 
only was tenant to the precipe, and conſequently the de- 
mandant only could recover his intereſt in the manor, 
which was but a moiety. Mor 95. Brabrole's cafe. 

| If lands are given to a man and his wife, and the 
| heirs of the body of the huſband, and the recovery is had 
' againſt him only, this recovery will never bar the re. 
verſion nor the tail; for the recompence being to go in 
ſucceſſion, as the eſtate which the tenant loſt would have 
done, the huſband could not loſe all the land, becauſe he 
was not a legal tenant to the whole, his wife being joint. 
tenant with him, who was no party of the writ; nor 
could the recovery be good for a moiety, becauſe there 
are no moieties between baron and teme, but both are 
conſidered as one perſon in law; but if the huſband had 
levied a fine, and the conuſee tuffcred a recovery, and 
vouched the huſband, who vouched the common vouchee; 
this had been a good bar of the entail, for there the huſ- 
band came in to defend the eſtate-tail, which the wife 
| was a ſtranger to, and the aſſets which he recovered over 
is a recompence for the eſtate-tail, which he only had a 
right to without the feme, and which the law gives him a 
power to diſpoſe of. Mor 210. Owen v. Meran. 3 
Co. 5. 2 Rel. Ar. 395. 4 Lean. 93. 1 And. 162. 2 
Salk. 568. Clithero v. Frankiin. 3 C. 5. 

In ejccment, upon ſpecial ver.''& the caſe was, A. 
ſciſed in fee of the lands in queſtion hath iſſue B. his 
eldeſt ſon, C. his ſecond, ard D. his third ſon; upon a 
marriage intended between D. Eis youngeſt fon, ard cone 
E. before marriage covenants to ſtand ſciſed to the ue 
of him for life, remainder to D. and E. and the 
heirs male of their two bodies, remzinder to D. and the 
heirs male of his body, reminder to C. and the heirs 
male of his body, remainder to B. and the heirs male 
of his body, ihe remainder to his own right heirs; 2. 
dies, a præcipe is brought againſt one Uptcn as tenant of 
the frechold, and aiter, betore the return of the writ, 
D. by bargain and ſale conveys the land to Upt;n and 
his heirs, and the deed was enrolled after the reiurn of 
the writ, and within fix months; Upton vouches D. only 
without his wife, and a common recovery was ſuffered to 
the uſe of D. and his heirs; then E. dies, and after D. 
dies without iſſue male, having iſſue four daughters, and 
between them and C. in remainder was the queſtion, 
what was barred by this recovery. 1ſt, It was agrecd 
on both ſides, that there was a good tenant to the præ- 
cipe, the bargain and ſale being made to Upton before 
the return, yet it being enrolled in due time, the freehold 
was in Upton ab initio. adly, That this ſettlement being 
made before marriage, when the huſband and wife took 
by moieties and net by intierties, the huſband had abſolute 
power over his own moiety, and therefore for t{1:t thie 
recovery was an abſolute bar, wherein this diffe:s from 
the caſe of Owen and Morgan, 3 Ca. 5. where they too 
by intierties. 3dly, That this recovery was no bar to the 
other moiety of E. becauſe ſhe was not party, but her 
eſtate-tail in that continued untouched, though it was 
urged alſo to be a bar for her moiety, ſhe dying tirit, 
and ſo her huſband in as ſole tenant ot the Whole 4% i- 
tia, and that during the coverture the huſoand nad power 


{0 


R E C 
Socd tenant for the whole; but the court held 
— Athly, It wis held, that the eſtate· tail to 
D. and E. being determined, the remainder to D. in tail 
male general, and all the other remainders depending 
thereon were barred abſolutely by this recovery ; for D. 
coming in as vouchee, comes in privity and repreſenta- 
tion of all the cftates he hath or had, and conſequently 
he comes in repreſentation of the remainder to himſelf 
in tail male general, and then the recompence in va- 
lue goes to that, and alſo to all the other remainders de- 
pending thereupon, and by conſequence all are barred 
the recovery. Hallet v. Saunders, 3 Lev. 10). S. C. 
Tenant in tail, in conſideration of his ſon's marriage, | 


covenants to ſtand ſeiſed tothe uſe of himſelf and his heirs | 
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ſhall not affect the eſtate- tail, becauſe g. had only a right 
to that, and was not ſeiſed of it, and the recompence 
was not given in lieu of the tail, becauſe the eftate-tail 
was not in queſtion on tie recovery, for B. could not loſe 
the eſtate he had not; but if in this caſe B. had made 
another tenant to the præcipe, and came in himſelf as 
vouchee, this had barred the entail. 3 Co. 58. l. 2 Rol. 


Abr. 395. | 
If 1 be tenant for life, remainder to B. in tail, and 
B. diſſeiſes 4. and ſuffers a common recovery, himſelf 
being tenant to the pracipe; this recovery with a fingle 
voucher is ſufficient to bar the eſtate-tail in B. becauſe he 
was actually ſeiſed of that at the time of the precipe 
againſt him; for his diſſeiſin did not deveſt his 


til the marriage, and then to the uſe of himſelf for life, | own eſtate, but only give him a defeaſible eſtate for life, 
and after to the uſe of his fon and to the heirs of his | which was 2 2 his remainder, becauſe 


and ſuffers a common recovery with ſingle voucher 
and then died without iſſue; this reco- 


body, 
to this purpoſe, 
very did not bar ec 
tail, for the covenant had changed the eſtate- tail into a 
fee, and conſequently the recompence could not be in 
lieu of the entail, ſince the tenant to the precipe was not 
ſeiſed of the eſtate-tail at the time of the recovery ſuffer- 
ed. Yelv. 51. Freſhwater v. Rois, lee 2 Salk. 629. which 
ſeems contrary. : | 
A. tenant for life, remainder to B. in tail, the te- 
mainder to C. in fee, A. and B. join in a fine come ceo, 
er. to a ſtranger, who renders it to A. for life, remain- 
der to B. and his heirs; afterwards A. and B. ſuffer a 
recovery with ſingle voucher to the uſe of B. and his 
heirs; this recovery did not bar the remainder in fee, 
becauſe by the render they were ſeiſed of a new eſtate, 
| and B. was not either tenant in poſſeſſion, or ſeiſed in 
right of the entail; and conſequently the recompence 
given in lieu of the eſtate recovered, the tail could 
not be docked, nor the remainder man barred by this 
recovery, becauſe the tenants to the precipe were not 
ſeiſed uf it at the time of the recovery ſuffered. Cro. 
Liz 807. Peck v. Channell, Meer 634. 
As io the uſe of the ſingle and double voucher, it is 
to be obicrved, that the tenant which loſes the land has, 
n his vouching over, & recompence in value adjudg- 
Jad his vouchee, which is to go in the fame — 
fion as the land recovered would have done: Now a re- 
covery with fing!e voucher is ſufficient to bar an eſtate- 
tail where the tenant in tail is tenant to the præcipe, and 
ſeiſed of the lands in tail at the time of the precipe 


follow the deſœnt of the land which he loſes, and when 


diced by the recovery; but becauſe a fingle voucher can 
bar only the eſtate which the tenant is ſeiſed of at the 
time of the precipe brought, and not any right which 
he hath, it was found neceſſary to admit the uſe of a 
double voucher ; for if ſuch tenant in tail diſcontinue the 
tail, and take back an eſtate or diſſeiſe the diſcontinuee, 
a recovery againſt him with a voucher over could not 
bar the eſtate-tail ; for the re compence comes in lieu of 
the land recovered, which was the defeafible eſtate, and 
conſequently the iiſue has nothing in value for the eſtate- 
tail, witkeut which he cannot be barred. Bro. tit. Re- 
covery. Telv.51.” 3 Ci. 5. Adoor 256. 

Bur if in this caſe the tenant in tail after the diſſeiſin 
had either by fine, or releaſe, made a tenant to the pre- 
cipe, and came in himſelf as vouchee, and then vouched 
over the common vouchee ; this double voucher had been 
lufficicnt io bar the tenant in tail and his heirs of every 
eſtate which he was at any time ſeiſed of; for when the 
tenant in tail comes in as vouchee, *tis preſumed he will, 
and he has an opportunity to ſet up every title he had, to 
de feat the demandant; and ſince what he offered was not 
ſutficient to har the demandant, the court takes it for 
granted, |:e had no other title than what he ſet up, and 
there fore vii] give him but one recompence for all. 3 
Co. 6. b, Es. 8. MuxwelPs cafe. Cro. Eliz, 562. 
Poph. 100. Mer 365. Heb. 263. 

Thus if Z. be tenant for life, the remainder to B. in tail, 
and a ft-anger diſſeiſes 4 and enfeoffs B. if a præcipe be 


the remainder expectant of the eſtate- | 


pe operation of a recovery is cor 
that of a fine, for 


or remainder is to execute; but a 


4 Leon. 150, &c. Popb. 5, 6. 


broupht againſt him, for the recompence in value muſt | 3. 

| them, and by what method. 
that proves to be the eſtate-tail, then the iſſue is ſuppoſed | 
to have an equivalent for it, and conſequently not preju- | 


the eſtate for life and his inheritance could not ſubſiſt to- 
gether at the ſame time in him. 2 Rol. Ar. 395. 

Thus we fee how eſtates- tail are barred by recoveries, 
and the uſes of the ſingle and double voucher ; and in this 
reſpe@ the reſpondent to - 

they are but different ways of tranſ- 


ferring eſtates- tail for the ſecurity of purchaſers ; but the 
operation of a fine differs from a recovery in 


| 


eſpeld to 
ſtrangers who have reverſions or remainders on 
eſtates- tail: for a fine does not bar them, unleſs they omit 
to make their claim within five years after their reverſion 
recovery reaches them 
immediately, and at the fame time bars the eſtate-tail and 
all reverſions and remainders on account of this | 
and imaginary recompence. Co. Lit. 372. 4. 2 Nl. Ar. 
396. Moor. 156. Bro. tit. Recovery 28, 55. 
And as a common recovery ſuffered by tenant in tail 
bars all reverſions and A ſo it avoids 
all charges, leaſes and inc made by thoſe in re- 
verſion or remainder, and the recoverer enjoy the 
land free from any ſuch charge for ever ; as where he in 
' remainder upon an eſtate - tail. granted a - and 
the tenant in tail ſuffered a recovery; ind it was — 
that the grantee could not diſtrain the recoverer ; 
the rent was only at firſt good, becauſe of the 
the grantor's remainder coming in » When that 
| poſſibility ceaſes by 3 CRIT BY ed 
grant muſt then become void. 158. Cre. Eliz. 718. 
1 Co. 62. Capeli's caſe. 2 Rol. Ar. 396. Moor 154. 


poſſibility of 


Of erroneous 


It is fultered by an 


obſerved, that a 
infant in perſon ſhall not bind him; but he may 
avoid it, yet it cannot be done by any entry in puis, but by 
writ of error, and this too during his minority ; for the 


judgment of the court being on record muſt be ſet afide 
by an act of equal notoriety ; but an infant may avoid a 
recovery by writ of error, as well where he comes in as 
vouchee, as where he is tenant to the precipe; for tho 
ſtrictly ſpeaking the recovery is not againſt him where he 
is not tenant to the præcipe, yet for the greater ſecurit) 
of the purchaſer, and to ſtrengthen the recovery by the 
uſe of the double voucher, the perſon, who really has 
the right to the land in demand, comes in as vouchee; 
and then by vouching over the common vouchee, has one 
recompence for all his titles; and conſequently if he be 
the perſon that really loſes the land, he ought in reaſon to 
| reverſe the reeovery, as well where he comes in as vouchee, 
| as where he is ſeiſed of the land and tenant to the pre- 
| cipe. 1 Rol. Ar. 742. 1 Leu. 142. 1 Rol. Abr. 731. 
If tenant in tail within age comes in as vouchee by at- 
torney in a common recovery, he in remainder may aſ- 
ſign this for error, for he is party in intereſt to the reco- 
very; and where a man's intereſt is bound by another's 
act, *tis but reaſonable he ſhoald be allowed to free him- 
ſelt from the miſchief of it by taking advantage of any er- 
corin it. 1 Rol. Abr. 755, 796. 
If A. be tenant in tail, the remainder to B. and A. 
ſuffers an erroneous recovery, and the common vouchee 
releaſes to the recoveror; yet if A. dies without iſſue, B. 


brought againſt E. and a cccovery ſultered as uſual; this 


may, notwithſtanding the releaſe, reverſe it by writ of 
; error, 


ri 


: 


yr 
per 
mfre 
as it was 
the wri 4 
ception was 
the infant i ſor the 
infant; for ad the buſt- 
neſs and ſuit ian being aſ- 
do aſſigned to take 

care of, or take defence of the infant's fuit. 
2 Saund. 94, 95. v. Lee. 

In a common bears date 1 
Marti 7 Eliz. 7 — 5 
r ü bn cad 


4 
"2.4 


Lent ; it, the 
error aſſigned w proxim” ſhould 
be referred to the writ of entry 
was not fourth week of 
Lent, 8 tenant was to ap- 


1 
11 
f 


8 


F 


objection had been good, and the 
reaſon muſt have been void. 


reftory are different thi 
vowſon has only the ri 
the reflory has the 
iſſues; 


3 for he that has the ad- 
t of preſentation, but he that has 
of the church, out of which the 
and conſequently there can be no bis petitum 
becauſe by the demand of the advowſon of 
and of the rent iſſuing out of the rectory, the 
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; vouchee was preſent in ccurt and appointed 


. | recoveries, the court inclined that it was not well 
| but delivered no j 


recover the 


WM WM. *1 
his attorney ; 
and ſo the dedimus for the warrant and the Summoneas d 
warrantizand. void. 1 Sid. 213. 1 Lev. 130. Royn. 
70. S. C. Vin v. Lloyd. | 
In a Quare impedit the plaintiff entitles himſelf to an 
advowſon by a recovery ſuffered by tenant in tail, in 
pleading which recovery he alleges two to be tenant to 
the recipe, but doth not ſhew how they came to be ſo, 
—ů — won by which it may 
appear were tenants to Pez and 
ſearch of © is ths fr of ped =—__ 


2 Med. ho. 4 v. 
See TE-TAIL, and 18 Vin. Abr. tit 

ing back and ſtopping of ſomething which 1 and 
i CEL Ima 


| perſon hath a rent of ten pounds out of certain lands, 
and he diſſeiſes the tenant of the land, in an aſſize 
＋ if he recovers the land and 


drought 
the rent due in the damages Agr 
ren 51 
iſſuing out of land, paid by the faid tenant 
another, Ofc. he may recoupe the ſame. Termes de Ley. 
Dyer 2. And an innkeeper may keep back and detain 
his s horſe, Oc. till he pay for his entertainment: 
But a man that receives another's cat:le to paſturage, it 
is ſaid may not do ſo, unleſs it be agreed between them 
at firſt. 1 Cro. 196, 197. See DEBT AND DEBTORS. 


To cite a criminal to juſtice, or to accuſe 
a criminal. Hv. p. 655. 

RFCTA PRISA REGIS, The King's right to a prize 
or taking of one butt or pipe of wine before the maſt, and 
another behind the maſt, as a cuſtom for every ſhip laden 
with wines. King Edw. I. in a charter of many privi- 
CO Ie Gays prom, diſcharged them 

this duty. Cowel, edit. 1727. 

RECTATIO, Claim of right, or appeal to law for re- 
covery of it. Id. ib. | | 
CTITUDO, Rettitude, right, legal dues—S; quis 
dei reflitudines per vim deforciat, emendet, i. e. It any one 


the 


6 


does violently detain the rights of God, (tithes and ob- 


lations) let him be fined or amerced, to make full ſatiſ- 
faction. Hen. 1. cap. 6. | 
RECTO, Regquzrere de recto, To cite one to juſtice. 
Leg. Hen. 1. c. 43. 
RECTO, Is a writ of right, which is of fo high a na- 
ture, that whereas other writs in real actions are only to 
poſſeſſion of the land or tenements in queſ- 
tion, which have been loſt by our anceſtor or ourſelves; 
this aimeth to _— — — ſeiſin which Gans of our 
anceſtors or we had, and the property of the thing 
whereof the anceſtor died not ſeifed _— 
w are ther, 


This the Civilians call 
Judicium petitorum. The writ of right patent is ſo called, 
becauſe it is ſent open, and is in nature the bi writ 


Sc. or diſſeiſed. In this caſe a 


y right cloſe, di- 
of the ancient demeſne, commanding, 
hi:n 


R E C K C 


8 im right, ke. in his court. Thi is called] RECTOR, (Lat.) Signifies a governer; and rei dor eccle- 
— to —— — Reg. Orig. fol. 9 and Britton, P parechialis is he that hath the cure or of a pa- 
gn. 120. in fine, allo . N. B. fol. 11. & ſoz, Yer riſh church, qui tantum Jus in eccleſia parachiali habet, 
— That the writ of right patent ſeemeth tariher to, quantum præœlatus in eccl-fia collegiata : It hath been 
be extended in uſe than the origin l intention; for a |vver-ruled, that rector ecclefive parechialis, is he that hath 
vrit of right of dower, which, lies for the tenant in dower, a farſonage when there is a vicerage endowed; and he 
and for term of liſe, is patent, as appears by-| that hath a porſonage without 2 Vicarage is called ger 
F. v. B. fel. 7. The like may be ſaid in divers other | /ona; but this diſtinction ſeems to be new and ſubtle. 
Ale of which fee the table of the Regiſter Original, | Braclon certainly uſes it otherwiſe, i. 4. tre. 6. c. 1. 
£6 Rade. This writ is properly tried inthe Lord's in theſe words, Et ſciendum quod reQoribus cc 
court between kinſmen that claim by one ule from tacir , parachialium competit affiſa, qui inſtituti ſunt per epiſcapos 
anceitor. But how it may be thence removed, and | & ordinarios ut perſons; where it is plain, that reicher 

t either to the county or to the King's court, ſec | and ger ſana are confounded. Obſerve alſo theſe words 
Fleta, kib. 6. cap. 3, 4 & 5- Glanvile ſeems to make | there following, Item dici poſſunt rectores canonici de er- 
every writ, whereby a man ſues for any thing due unto cleſus prabendatis. Item dici pofſunt rectores vel quaſh ab- 
him, a writ of right, /i6. 10. cap. 1. /ib. 11. cap. 1. Lites, priores & alii, qui babent eccleſias ad proprios uſur. 
and 1ib. 12. cap. 1. See New Nat. Brev. Cuwel, edit. 1727. See VICAR. | 

RECTO DE ADVOCATIONE ECCLESLE, Is a] RECTORY, {Redleris) Is taken for an entire pariſh 
writ of right, lying where a man hath right of adv2w/an, | church, with all its rights, glebes, tithes and other pro- 
and the parſon of the church dying, a ſtranger preſents his fits whatſoever. Spelman. The word rectoris was often 
clerk to the church, and he not having brought his action | uſed for the rector's maſne, or par ſanage houſe. See 
of quare impedit, y 6 darrein „ within fox | Parech. Antiq. 549. | 
months, but ſuffered the ſtranger to uſurp upon him. And RECTUM, (Commune retium) A trial at law, or in 
this writ he only may have thatclaimeth the advowſon to| common courſe of law. Stare ad reQum, to ftand trial. 
himſelf and to his heirs in fee. And as it lies for the | Cowel, edit. 1727. | 
whole advowſon, ſo it lies alfo for the half, third or fourth 
part. Old Nat. Brev. fal. 24. Reg. Orig. fel. 29. N : an 43. 33. 

REC TO DE CUSTODIA TERRE ET HERF-| * * / 4 
DIS, Was a writ that lay for him whoſe tenant holding of | 
him in chivalry, died in nonage, againſt = ſtranger that | 
entered upon the land, and took the body of the heir ; but 
by the ſtatute of 12 Car. 2 cap. 24.it is become uſclefs as 
to lands holden in capite, or by knights ſervice, but not 
where there is guardian in ſocage, or appointed by the luſt 
will and teſtament of the anceſtor. The form of it, fee can participate of 
in F. N. B. fel. _—_ Reg. Orig. fol. 161. in curia. Cowel, edit. 1727. 

RECTO DE DO TE, Is a writ of right RECUSANT, Is a perſon 
which lieth for z woman that has received part of her and worſhip God, after 


take it alſo, 
Piste ; fo 


town, againſt the heir, or his guardian if he he a ward. Of 


< 


this ſee more in O/d Nat. Brev. fal. 5. and Fitzberbert, fo 

J. Reg. Orig. fol. 3. and the New Book of Entries, verb. 

Droyt. | | | 
RECTO DE DOTE UNDE NIHIL HABET, Is a , 10. 1 — . 

writ cf right, which lies in caſe where the huſband hav-j Fraudulent conveyances to avoid the penalties of te- 

ing divers lands or tenemente, hath aſſured no dower to cuſancy made void, 29 EI. c. 6. 

his wife, and ſhe thereby is driven to ſue for her thirds Convictions of recuſancy to be certified into the Ex- 

againſt the heit, or his guardian. Old Nat. Brev. fol. 6. chequer, 29 El. c. 6. 2. N 

Reg. Orig. f. 170. | The crown may ſeize the goods and two=thirds of the 

 RECTO DE RATIONABILI PARTE, Is a writ lands of recuſants, for non-payment of the 20/7. a month, 

that lies always between privies of blood, as brothers in 29 El. c. 6, /. 4. | | 

Garnelkind, or ſiſters, or other coparceners; as nephews or; Recuſants ſhall not depart five miles from their dwe!- 

nieces, and for land in fee - ſimple. For example, If a man ling or birth. 35 EL c. 2. | Os 

teaſe his land for term of life, and afterwards dies, leaving Jo forfeit copy hold lands, 35 El. c. 2. f. 8. 

iffue two daughters, and after that the tenant for term] For want of ability to pay the penalty, they ſhall ab- 

of life dieth alſo, the one filter entering upon all the land, jure, 35 EL c.2./.8 | 


and fo deforcing the other; the ſiſter fo deforced ſhall} Jeſuits and prieſts refuſing to anſwer ſhall be commit- 
have this writ to recover part. F. N. B. fol. 9. Reg. ted, 35 El. c. 2. 11 | 
The 


Orig. fol. 3. 8 4 3 
REC TV QUANDO DOMINUS REMISTr, Is 2 15. ſubmiſſion, 33 El c. 2 


writ of right, which lies in caſe where lands or tenements | None ſhall go or ſend any other to a popiſh ſeminarr, 
that are in the ſeigniory of any lord, are in demand by af 1 Fac. 1. c. 4 f.6. 11& 12W. 3. c. 4. / 6. 4 
writ of right ; for it the lord hold no court, or otherwiſe | Recuſants contorming, ſhall 
at the prayer of the demandant, or tenant, ſhall ſend to the | yearly, 3 Fac. 1. c. 4. | 
court of the King his writ, to put the cauſe thither for | Convictions to be certified into the Exchequer, 3 Fac. 
that time, (ſaving to him at other times the right of his | 1. c. 4. / 9. 


ſeigniory) then this writ ifſues out for the other pariy, Serving foreign ſtate without oath felony, 3 Fac. 1. 
and hath the name from the words contained, being the | c. 4. /. 18. 


true occaſion thereof: This writ is cloſe, and muſt be re-| Biſhops or two juſtices may tender oath of iance, 

turned before the juſtices of the Common Bank. Old Nat. | Ec. 3 Fac. t. c. 4. J 13. =D = 

Brev. f. 16. Reg. Orig. f. 4. Where perſons refuſing the oa hs incur premunire, 3 
RECTO SUR DISCLAIMER, Is a writ that lies | Fac. 1.c. 4. ,. 14, 41. 

where a lord in the King's court of Common Pleas avous] Withdrawing ſubjects from obedience or 


upon his tenant, and the tenant d-/claimeth to hold of him them to Rome, treaſon, 3 Fac. 1. c. 4, 22. 


receive the communion 


upon which difſcluimer he ſhall have this writ, and if the] The of 124. for every default in not coming 
lord aver ard prove, that the land is holden of him, he to church, 3 Fc. 1. c. 4. J. 27. | 

mall recover the land for ever. Old Nat. Brev. fel. The penalty of retaining recuſants, ac, 1. c. 
150. which is grounded upon the ſtatute of Weſtm. 2. | |. 32. 3 7 4 


cup. 2 


2. | 7 I Recu- 
Vor. II. No. 119. 


R EB D 


Recuſants reſtrained from coming to the preſence of | 


ac. 
» 3 Fac. 1. c. 5. /. 3. 
Diſabled from practiſing law or phyſic, or bearing of- 
fice, 3 Fac. 1. c. 5. ,. 8. 
Subject to the diſabilities of an excommunication, 3 
fac. 1. c. f. ,. 11. 
— or baptizing their children at church, 3 
ac. f. c. 5. J 14 
Dias e eve ſent beyond ſea for education 
without licenſe, 3 Fac. 1. c. 5. ,. 16, 
NCR 
an advowſon, = cc £ 
Sens 
14. 11 Ges. 2. c. 17. / 5. 
es gp to churches of recuſants, given to 
uni ac. I. cap. 
Necuſants diſabled from being executors, adminiſtra- 
tors or guardians, 3 Fac. 1. c. 5. /. 22. 
Next of kin to 2 bs a of eden 2s griee- 
dian in ſocage, 3 Fac. 1. c. 5. .. 23. 
Penalty of importing popiſh books, 3 Fac. 1. cap. 5. 


25. | 
F Recuſants houſes may be ſearched for relicks, 3 Fac. 1. 
Arms and ammunition of recuſants to be ſeized, 3 Fac. 


c. 5. ,. 26. 


. 28. | 
. Penalties on going beyond ſea, or ſending children be- 
yond ſea for popiſh education, 3 Car. 1. c. 3. 
Not to incur the penalties if they receive the ſacra- 
ment, Ec. fix months after their return, 3 Car. 1. c. 3. 


2, 4. | | 
1 on perſons not educated in the popiſh reli- 
gion, ſending their chi to be ſo educated, 25 Car. 
2.c.2./. 8. | . 

EEE cots ate nt, 25 Car. 2. 
c. 2. f. 1, 2. 

HERS take the oaths, Ec. in parliament, 25 Car. 
2. c. 2. ſ. 12. | 


Members of either houſe of parliament not making 
the declaration againſt popery, to be recuſants convict, 
30 Car. 2. ft. 2. | | 
Recuſants may come into the King's preſence, by li- 
cenſe of fix Privy counſellors, 30 Car. 2. fl. 2. f. 12. 
Offenders taking the oaths in Chancery to be diſchar- 
from penalties, 30 Car. 2. ff. 2. /. 13. 
Third refuſal of the declaration againſt popery by any 
perſon, convicted of recuſancy, 1 V. & M. c. 8. /.g. 
* diſabled to nominate to hoſpitals, 1 W. & 
M. c. 26. 
Reputed papiſts refuſing the oath, to remove ten miles 


3 


aleaſe, c. whereby the rent is reſerved to the leſſor. C. 
2. f. 72. Cromwell's cafe. Wocd*s Inſt. 226. See LEASE 

REDDITARIUM, A rental, a book or roll, wherein 
the rents and ſervices of a manor, or other eſlate, are ſet 
down. Cowel, edit. 1727. 

REDDTTARIUS, A renter, a tenant. Id. is. 

REDDITION, (Redditic:) A ſurrendering, or reſtor- 
ing; being a judicial confeſſion and acknowledgment, that 
the land or thing in demand, belongs to the demandant, 
22 to the perſon ſurrendering. Statute 34 U 

5 cap. 24. 

. REDECIMA, The tenth of the tenth. Aon. 2 Tom. 


| page 199. 
| REDEMPTION, ( Redemptis) A ranſom or commuta- 


tion. By the old Saxon laws, a man convicted of a crime 
paid ſuch a fine, according to his ability, or the eſtimati. 
on of his head, pro redemptione ſua, or ad redemptio- 
nem. Cowel, edit. 1727. x 

REDEMPTION OF MCRTGAGE. See MORT- 


GAGE. | 
obliged to another for ſome 


REDEVABLE. Bound or 

benefit received. Id. ib. 

| REDISSEISIN, (Redifſ-ifina) Is a diſſeißn made by 
him that once before was made and adjudged to h. ve di/- 
| ſeiſed the ſame man of his lands or tenements ; for which 
there lies a ſpecial writ, called a writ of rediſſeiſin. Old 
| Nat. Brev. fol. 106. F. N. B. fol. 188. The puniſh- 
ment for rediſſeiſin, ſee in the ſtatute 52 H. z. cap. g. 
It is alſo taken for the writ lying for a rediſſcifin, Reg. 


Orig. 206, 207. See 18 Vin. Abr. 265—272. 


REDMANS, or RADMANS, Domeſday in fine C:- 
ſtreſcire, tit. Lanc. Blackburn Hundred, Rex H. tenut pe- 
neverdant, ibi 11 Car. ſunt in dam: nis & 6 brrgenſe; 3 

3 Radmans, & 8 II. 8 Brut. Theſe Redmans mav 
be the ſame with Redinights, who by the tenure er cuſ- 
tom of their lands, were to ride with or for the lord of 

the manor, about his buſine!s or affairs. Cowel, edit 1727. 

REDUBBORS, Are thoie who buy ftolen cloth, know- 
ing it ſuch, and change it into ſo:ne other form or colour, 
that it may not be known, Britton, cap. 29. Cromp- 
tows Vicaunt, fol. 193. and 3 Inſt. fal. 134. 
| RE-ENTRY, (From the French Rentrer, to enter 
again) Signifies the reſuming or retaking that poſſeſſion, 
which we had lately loſt. For example, If I make a leaſe 
of land or tenement, I do therefore forego the poſſeſſion; 
and if I do condition with the leſſee, that for non-pay- 
ment of the rent at the day, it ſhall be lawful for me to 
re-enter ; this is as much as if I conditioned to take again 
the lands, &c. into my own hands, and to recover the 
poſſeſſion by my own fact, without the aſſiſtance of judge, 
or other proceſs. Comwel. 

RE-EXCHANGE, Is the like ſum of money payable 
by the drawer of a bill of exchange which is returned pro- 
teſted, for the exchange ot the ſum mentioned in the bill 
| back again to the place whence it was drawn. Lex Mer- 


k 


from London, or be convict of recuſancy; except tradeſ- cat. 


men regiſtering their names, &c.1W.& M. c. 9. 

Perſons in office to take the teſt in ſix months, 16 
Gee. 2. c. 30. /. 3. 

Conviction of recuſants excepted out of general pardon, 
2 Ges. 2. c. 52. f. 56. See PAPISTS. 

RED, Is an old word, ſignifying advice, from the Sax. 
Raed, canſilium. | | 

REDBANA, Is one who adviſed the death of another. 
See DEDBANA. | 

RED BOOK OF THE EXCHEQUER, (Liber rube- 
us Scaccarii) A manuſcript volume of ſeveral miſcellany 
treatiſes, in the keeping of the King's remembrancer in 


the office of —.— It has ſome things (as the num- | 


ber of the hydes of land in many of our counties, c.) re- 
lating to the times before the conqueſt. The ceremonies 
uſed at the coronation of Queen Eleanor, wife to Henry 3. 
are there at large. There is likewiſe an exact collection of 
the eſcuages under Henry 2. Rich. 1. and King Fobn, 
compiled by Alexander de Swereford, archdeacon of Salop, 
and treaſurer of St. aL died in the year 1246. 
31 H. 3 See Nicholſon's Hiſt. Library, part 3. p. 100. 


DUM, Is uſed ſubſtantively for the clauſe in 


cat, 98. 
 RE-EXTENT, Is a ſecond extent made upon lands or 
tenements, upon complaint made that the former extent 
was partially performed. Bra. Tit. Extents, fol. 313. 
REFARE, To take away, or rob. Leg. Hen. 1. c. 83. 
REFECTIO, (From Lat. Reficto to refreſh) A dinner 
or ſupper. Sometimes it is taken as a duty incumbent to 
provide ſuppers and dinners, Ec. | | 
' REFECTORY, (Refedorium) That place in monaſte- 
ries where the monks uſed to eat. So the balls in celleger 
and inns of court may properly be called refeclaries, places 
wherein the ſcholars and ſtudents eat and refreſh them- 
| ſelves. Cowel, edit. 1727. 
REFERENCE, In the acceptation of law is, where a 
matter is referred by the court of Chancery to the maſter, 
and by the courts at law to a prothonotary or ſecondary, 
to examine and report to the court. 2 Lil. Abr. 432. in 
Chancery by order of court, irregularites, exceptions, 
matters of account, Ec. are referred to the examination 
of a maſter of that court. In the court of B. R. mat- 
ters concerning the due proceedings, or undue procerd- 
ings in a cauſe by either of the parties, are proper mat- 
in in 


— of reference under the ſecondary, and for |: 


ſors 


Rt EE 


me ordinary caſes to compoſe the difletence b*twixt | 
them ; and in others to make his reports how the matters 
* 


d, that the court may ſettle the difference accord- ; 
r rules and orders. Paſch. 1650. If a mat- 
ter in diff.rence between the plaintiff and defendant be 
referred to the ſecondary, and one of the parties will nut | 
attend at the time appointed, aftcr notice thereof given, 
to hear the buſineſs referred ; the other party may procced 
in the reference alone, and get the ſecondary to make his 
report without hearing of the purty not attending. 2 
Lil. 432. See Ar. Ca. Eg. val. 2. Earn. vol. 1. See 
REPORT. : | 

REFERENCE TO WORDS. The King granted to 
4. and D. and their heirs all thoſe meſſuages, Tc. late in 
the tenure of F. S. ſituate, Cc. in the city of V. and in 
the ſuburbs thereof, and out of the city within the juriſ- 
diction and liberties thereof belonging to the late priory | 
of, Ec. which ſaid meſſuage, &c. in the ſaid city and 
ſuburbs belonging to the faid late priory, were of the 
clear yearly value of 4ol. Reſolved, that the words (all 
thoſe meſſuages, Tc.) make a necellary reference by rea- 
ſon of the word (thoſe) as well to the vill as to the te- 
nure of the ſaid F. S. ſo if the one or the other fails, 
the general grant is void; for (thoſe) is not ſatisfied till 
the ſentence be ended, 36 & 37 Eliz. Dudington's caſe. 
See 18 Vin. Abr. 272. | 

REFERENDARY, {R-ferendarius,) Is the ſame as 
the maſters of requeſt are io the King among us; they 
were ſo called by the old Saxons, as appears by the char- 
ter of the endowment of the monaſtery of St. Peter and 
Paul in Canterbury, dated Anno Domini 605. where it is | 
thus endorſed, Ego Augemandus relerendarius approbavi. 
Cowel, edit. 1727- See Spelman. 

REFUGIUM, A ſanQtuary or privilege of the church. 
Cum «omni ſua lilertate & retugio eccleſiæ ſuncli Petri de 
Landavia, &c. Monaſticon, 3 tom. pag. 122. 

REFULLUS AQUEZ, High-water, or return of a 
ſtream, when it is dammed or ſtopped for the uſe of a 
mill. Man. Antig. 2 tom. 913. | 

REFUNDING. A. an attorney, lying ill of the ſick- 
neſs of which he afterwards died, takes B. for his clerk 
and receives 120. and by articles agrees with the father 
of B. to return 60“. of the money if he died within a 
year. A. died within three weeks. The executor of 
A. was decreed to pay back 100 guineas. Yer. 466. 
pl. 437. Trin. 1687. Newton v. Rowſe. —— 

A. was indebted to B. by mortgage in 400l. principal 
monies and died. B. died leaving J. S. executor. On a 
bill in Chancery, for payment of debts of A. out of lands 
charged with the ſame, the maſter reported 700. due on 
the laid mortgage, and the executor received the whole 
700l. but afterwards it appeared that 35 3/. 13s. 1d. had 
been paid to B. the teſtator by A. in his life time; where- 
upon the truſtees and Ceſtui que truſt, an infant, brought a 
bill to he relieved againſt this over- payment; the executor 
deſendant pleaded all the former proceedings, and alſo that 
he, before any notice of the over- payment, as executor 
of B. had paid away the 7ool. in the debts of B. The 
maſter of the Rolls decreed the executor to repay the 
ſurplus, and he to be at liberty to ſue ſuch creditors, as 
thro? miſtake he had paid, to refund; and this decree was 
affirmed by Lord Chancelor Cowper, v ho compared it to 
the caſe of a judgment obtained by the executor, and 
after reverſed in error, and to that of a decrce which is 
afterwards reverſed by appeal; though he ſaid that in the 
Liſt caſe of an appeal if the defendant had delayed the 
appeal, and willingly ſtood by whilſt the executor paid 
away the money to the teſtator's creditors, it would be 
otherwiſe; for this would be drawing the executor into 
a ſnare. Wm's Rep. 355. Trin. 1717. Pialey v. Kay. 

A. for 6001. purchalecs B. 's intereſt and pony in 
ſuch an eſtate to him and his heirs; the land is evicted. 
A. is not entitled to have his 600. back, but his bill was 
diſmiſſed. Fin. Rep. 288. Hill. 29 Car. 2. Maynard v. 
He ſeiy. | 

Croſs bill was brought for creditors to take their pro- 
portionable ſhares, but the debts having been paid to 
them, and releaſes given by them, it was diſmiſſed. 2 
Chan. R. 1-3. 31 Car. 2. Tucke;” v. Searle. 


| 
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A. ſells a place in the guards for 400. to 6. who er 


joyed it three years, and then is turned out, and ſuggeſted 
in the biil, but not proved, to be by A.s means or pre- 


curement; ordered that what money had been received, 
ſhould be paid. 2 Chan. Cauſes $2. Till, 33 34 Car. 2. 
C:mers v. Hammond. | | 

if an executor pays a debt on a ſimple contract, there 
ſhall be no refunding to a creditor of an higher aature. 
2 Lent. 360. Paſch. 35 Car. 2. Hedges v. Waddington. 

A mortgagee received intereſt on an old mortgage 
after the rate of 8/. per Cent. after the ſtatute for re- 


ducing it to 61. r Cent. decreed, and fo confirmed a 


former Gecree, that the 8/. per Cent. paid ſhould be re- 

tained, and that the 2/. per Cent. ſhould not be diſcount- 

ed nor applied iowards ſatisfaction of the principal, though 

it had been fo ; aid for fifteen years after the making the 

— 2 Ver. 42, 78. Paſcb. & Trin. 1688. Walker v. 
enry. 


REFUSAL, Is where one hath by law a right and 


power of having or doing ſomething of advantage to him, 


and he refuſeth it. An executor may refuſe an executor- 
ſhip; but the refuſal ought to be before the ordinary. If 
an executor be ſummoned to accept or refuſe the executor- 
ſhip, and he doth not appear upon the furamons and 
prove the will, the court may grant admixiſtration, Qc. 


which ſhall be good in law till ſuch executor hath proved 


the will; but no man can be compelled to take upon 
him the executorſhip, unleſs he hath intermeddled with 
the eſtate. 1 Leon. 154. Oro. Elia. 858. There is a 
refuſal of a clerk preſented to a church, for illiteratuee, 
Sc. And it a biſhop once refuſes a clerk fo? inſufficien- 


cy, he cannot accept of him afterward, if a new clerk 


is preſented. 5 Rep. 58. 1 Cre. 27. See BENEFICE. 


In action of trover and converſion, a demand of the 


goods, = refuſal to deliver them, mult be proved, &c. 
IO Aep. 50. | | 

REFUTANTIA, (Refutatis An acquittance, or 
gen of renouncing ali future claim. Cawel, 
edit. 1727. 

REGALE EPISCOPORUM, The temporal 
and legal privileges of a biſhop. 
England, p. 108. 

REGALES, The King's ſervants or officers. Wal- 


— ; 


71 


Brad. Appen. to Hiſt. of 


ſingbam, anno 1291. 


REGAL FISHES, (mentioned in ſtat. 1 Eliz. cap. 5.) 
Are whales and ſturgeons, ſome add porpuſſes. The King 
by his prerogative ought to have every whale caſt on 
ſhore, or wrecked, inall places within this realm, (un- 
leſs granted to ſubjects by ſpecial words,] as a royal fiſb. 


The King himſelt ſhall have the head and body to make 


oil and other things, and the Queen the tail to make 


' whalcbones for her royal veſtments. Fat. 1. Edw. :. m. 


25. Dorſo. See Traci. deaurs Regine, pag. 127. 
REGALIA, (dicuntur jura cmnia ad filcum ſpectantia, 
faith Spelman.) 1 he royal rights of a King, w: ich the Ci- 
vilians reckon to be fix; 1. Power of judicature. 2. Power 
of life and death. 3. Power of war and peace. 4. Maſter- 
leſs goods, as waits, eſtraye, Oc. 5. Aſſeſſments. And 6. 


Minting of money. See ROYALTIES. Alto the crown, 
| ſceptre with the crols, ſceptre with the dove, St. Eu- 


wards ſtaff, four feveral ſwords, the globe, the orb with 
the cro's, and other ſuch like things uſed at the corona 
tion of our Kings, are called regalia. See the relation 
of the coronation of King Charles the Second in Baker's 
Chronicle. Ard regalia is ſometimes taken for the dig- 
nity and prerogative of the King. Regazia is alſo taken 
for thole rights ard privileges which the church enjoys 
by the grants and other conce ſſions of Kings. And ſome- 
times it is taken for the patrimony of the church; as 
Regalia Sandli Petri, Cc. It ſignifies alſo thoſe lands and 
hereditamems which have been given by Kings to the 
church, viz. Cepimus in manum nc/lram baroniam & re- 
galia que archiepiſc;pus Eberum de nebis tenet. Pryn. lib. 
Angl. 2 tom. pag. 231. Theſe, whilſt in the poſſeſ- 
ſion of the church, were ſubjeQt to the fame ſervices as all 
other temporal inheritances; and after the death of the 
biſhop they of right returned to the King, until be in- 
velted another with them; which in the reign of Vi. 


| liam the Conqueror, and ſome of his immediate ſucce!- 


fors, 


1 2 applicanda in fiſcum redegit. 
bury, lib. 1. de Geft. Pantificum, pag. 285. 

REGALIA FACERE, Is todo homage or fealty when 
he is inveſted with the regalia, viz. Regalia pro more iſtins 
dit. Maimſbury, de geffis Pontificum, pag. 219. de Anſelmo. 
REGARD, (Regardum and Rewardum, Fr. 


194, & 198. 
the 


LF 


| 


pag. 188, 192 
2 INCON pa Bet N 
ing to the judges not to pr in a cauſe whi 

Prejudice the King until he is adviſed. King James 
granted the office of ſuperſedeas in C. B. to one Mitchel, 
and thereupon Brownlow, Chief prothonotary, brought 
an aſſize againſt him; and the defendant Aitcbei obtained 
the King's writ to the judges, reciting the grant of this 
office, co them not to proceed Rege inconſulto : 
And it was argued againſt the writ, that the court might 
becauſe the writ doth not mention that the 
ing had a title to the thing in demand, nor any preju- 
dice which might happen to the King if they ſhould pro- 
ceed: the cauſe was compromiſed. Moor. 844. A Rege 
inconſulto may be awarded, not only for the party to the 
plea, but upon ion of a ſtranger, on cauſe ſhewn 
that the King may be prejudiced by the proceeding, Cc. 
Fenk. Cent. 97. See 18 Vin. Gr. 275—280. 

REGIO ASSENSU, Is a writ whereby the King gives 
his royal aſſent to the election of a biſhop or abbot. Reg. 


Orig. fol. 


RE 
a regiſter ; in Lat. regiſtrarium. is alſo the name 
of a book, — — moſt of the forms of 
writs uſed at the Common law, called the Regiſter « 
auriti, or of the Chancery: Of which thus Spelman; Co- 
dex dicitur quo brevia Regia, tam originalia quam judi 


cialia formularum inſcribuntur; hujus codicts meminit.| til another election, the executors and adminiſtrators of 


- | trum ecclefie parochtalis) Is that wherein 
cis | riages and burials, are in each pariſh eve 
regiſtered; which was inſtituted by the 
in September anne 1538. while he was Vicar 
King Henry the 


77 


ſhall be electors of the regiſter 


ter and keeper cf 


CH, 
baptiſms, 


mar- 


Eighth. Cowel, edit. 1727. 


be kept of marriages, burials and chris. 
Will. 3. c. 6. fad. 24. 7&8 Will.;, 
4 Ann. c. 12. ſed. | 


Seat. 3. All elections of a regiſter ſhall be by balloting, 


Weſt-riding, of the yearly value of 100l. (to be deter- 
mined by the oath of the elector before the ſcrutators) 
; and the juſtices of peace 
for the Weſt-riding, or any five ſuch juſtices appointed 
by them, ſhall be ſcrutators of the ballot, who ſhall in 
the preſence of the electors, place glaſs veſſels, into 


which each elector ſhall put open paper, containing the 


name of ſuch perſon as he approves of to be regiſter; 
which papers ſhall be taken out in the preſence of the 
ſcrutators, and the names of every perſon therein ſhall be 
tranſcribed in columns, with the number of their elec- 


tors, and the ſame ſhall be read over in the hearing, and 


fixed up in the view, of the electors, and the perſon up 
on whom the majority ſhall fall, ſhall be regiſter. 

Set 5. As often as the office ſhall become vacant, 
the juſtices of peace at the quarter-ſeffions next after 
ſuch vacancy ſhall declare the vacancy, and by order of 
ſeſſions appoint a time within one calendar month, and 


above three weeks, enſuing the end of ſuch ſeſſions, for 


the electors to aſſemble at Wakefield, to chooſe a perion 
to ſupply the v 3 and the clerk of the peace ſhal} 
cauſe copies of fuch order to be delivered to the chief 


conſtables of the ſeveral wapentakes, who ſhall publiſh 
the ſame in full market in market town on the 


next market-day, and affix the ſame in the moſt publick 
place there. 


Fed. 6. Upon the death of any ſuch regiſter, and un- 
the 


8 
reviſter deceaſed, together with the ſureties for the 
2 —_ ſhall appoint a perſon to execute the office, 
tor whoſe demeanour the ſecurity ſhall be anſwerable. 

Sec. J. All memorial: ſhall be in writing in vellum 
or parchment, and directed to the Regiſter; and in caſe 
of deeds and conveyances ſhall be under the hand and 
ſeal of the grantor or grantees, their guardians or truſ- 
tees, atteſted by two witneſſes, one whereof to be one of 
the witneſſes to the execution of ſuch deed; which 
witneſs ſhall upon oath before the Regiſter prove the 
ſigning and ſealing of the memorial, and the execution 
of the deed mentioned in ſuch memorial; and in caſe of 
wills, the memorials ſhall be under the hand and ſeal of 
one of the deviſees, his guardians or truſtees, atteſted by 
two witneſſes, one whereof ſhall prove the ſigning and 
ſealing of ſuch memorial. 

Keel. $ Every memorial of any deed or will ſhall con- 
tain the day of the month and year when ſuch deed or 
will bears date, and the names and additions of all the 
parties to ſuch deed, and of the deviſor of ſuch will, and 
of all the witneſſes and the places of their abode, and 
ſhall mention the lands and hereditaments contained in 
ſuch deed or will, and the names of all the pariſhes 
_ townſhips, hamlets, precinQs or extra ial places, 
where ſuch lands are, in ſuch manner as the ſame are 
mentioned in ſuch deed or will; and every ſuch deed and 


will, or probate of the ſame, of which ſuch memorial is | 


to be regiſtered, ſhall be produced to the regiſter at the 
_ time of entering ſuch memorial, who ſhall endorſe a cer- 
| tificate on ſuch deed and will, or probate thereof, and 
mention the day, hour, and time, on which ſuch memo- 
rial is entered, expreſſing alſo in what book, and 
number the fame is entered; and the Regiſter ſhall ſign 
the certificate ſo endorſed, which ſhall be allowed as evi- 


dence of ſuch Regiftries in all courts of record; and 


every page of ſuch Regiſter-books, and every memo- 


rial that ſhall be entered, ſhall be numbered, and the day | 
ot the month, and the year and hour, or time of the | i 


day, ſhall be entered in the margins of the Regiſter-books 


and of the memorial; and ſuch Regiſter ſhall keep an | 


alphabetical calendar of all pariſhes, extraparochial places 
I townſhips within the Weſt-riding, with reference 
to the number of every memorial that concerns lands in 
fuch pariſh, fc. and of the names of the parties; and 
tuch regiſter ſhall duly file every ſuch memorial in or- 
der, as the ſame is brought to the office, and enter the 


memorials in the order that they ſhall come to his hand. | 


Se. g. Such Regiiter, before he enter upon the office, 


ſhall be ſworn, before the juſtices of peace, or three of 


them, that ſhall be preſent at his election, in theſe 
words. 


So help you God. 
eck. 10. When the Regi 


egiſter ſhall appoint any deputy, 
| fuch deputy ſhall take the oath before — + 4 of 
peace; and every Regiſter at the time df his being ſworn 
mall enter into a iſance with two ſureties, to be 
approved of by five juſtices of peace preſent at his elec- 
tion, by writing to be regiſtered at the next quarter-ſef- 
fons, of the penalty of 20000. to her Majeſty, to be 
taken by the ſame juſtices that approved of his ſecurity, 
conditioned for his true and faithful performance of his 
duty in the execution of his office ; the ſame to be trani- 
mitted by the juſtices within one month into the office of 
her Majeſty's — of the Exchequer. 

Sec. 11. When any Regiſter ſhall die or ſurrender, 
and within three years from ſuch death or ſurrender, 
no miſbehaviour appear to have been committed by ſuch 
Regiſter, the recogniſance ſhall become void. 

Vor. II. No. 120. | | 


and execute 


1 
el. 12. Such Regiſier, or his depaty, ſhall give due 
attendance at [iis 2 except Sundays 
282 3 now ny yp in the 2 
for the diſpatch 


two and five in the afternoon, 
buſineſs, and ſhall make ſearches concerning all 
rials regiſtered as aforeſaid, and give certificates concern- 


ing the ſame, if red. | 
Set. 13. Such Regiſter man be allowed for the 
of every memorial 15. is cole the free dp ans amend 
200 words; but if ſuch memorial exceed, then after the 
rate of 6d. an hundred for all the words above the firſt 


1 


2, 
3 


ime the ſame 

oymnd wk whe 
7 11 11 
any neglect, 
| practice, he ſhall pay treble 
„ we 
16. This act ſhall not extend to copyhold 
eſtates, or to any leaſes at a rack-rent, = y leafe 
. goeth 
one ſor 
thereof, if 
hamlets or 
once named 
the deeds; an} the dexes of the reſt of the dn 
the parties and witneſſes, and the places of their abodes, 
be ſet down in the memorials, regiſters and certificates of 


deeds, whereby 
leſted ; and if any perſon ſhall forſwear 
the Regiſter, or before any Judge or Maſter in Chan- 
cery, in the caſes aforeſaid, and be thereof convicted, 
ſuch perſon ſhall incur the ſame penalties as if the oath 
had been made in any of the courts at Weſtminſter. 

Sect. 20. Memorials of wills regiſtered within fix 


months after the death of the devifordying within Exg- 


land, ws 7 or within three years after the 
death of every devi ing or beyond the | 
ſhall be effeQtual. " _ 
Sed. 21. In caſe the x intereſted in the lands 
deviſed, by reaſon of the conteſting ſuch willor other inevi- 
table difficulty, without their wilful negle&, ſhall be dif. - 
bled — within the times limited, in ſuch 
7 Safe 


HA. 


as herein mentioned, and be thereof conviQ- Ipreſsly inſerted. 
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Sedl. 31. Frerv leaf of the regiſter-Uvoks and enrol- Sect. 14. Thie damages to be forfeited by any ſuch Re 


cooks ſl.all be ſigned by two juſtices of peace ap- 
_— the juſtices at *. quarter-{ciſions, and an 
rv thereof ſhall be made from time to time by the 
clerk of the peace of the ſaid riding in the order-book 
of the ſeſſions, and ſigz ned by the juſtices that ſhall fign 
the regiſter-books and enrolment - books; and a like entry 
ſhall be made upon record and figned, of the number of 
the books, and how marked, and how mary pages each 
of them contains, in the Regiſter-office. & 
$:. 34. All the clauſes in this act concerning the 
| Fafk-riding, and the town of Kingffon upon Hull, and 
not contained in the aQs 2 Ann. cap. 4. and 5 Ann. c. 18. 


giſter, for any neglect, miſdemeanor or traudulent prac- 
— Atamche, — 
minſter, 

The follownng ſellian is te the | 
2 n 
Sect. 16. In cafe of 


Se. 


ſhall extend unto all lands within the Weſt-riding (the | eſtates, 


mortgage or purchaſe whereot ſhall exceed 500.) as ef- 
— if the fame were inſerted in the faid ads. 
Stat. 7 Ann. cap. 20. ſeri. 1. A memorial of all con- 
veyances, which after the 29th of September 1709. ſhall 
be made, and of all wills where the deviſor ſhall die after 
the ſaid day, concerning any lands in the county of Mid- 


dleſex, be regiſtered; and ſuch conveyance 
ſhall N ee 3 t pur> 


„ 
8 ſubſequen 


of the memorial of the deed under 
deviſe by will ſhall be adjud 


which ſuch ſubſe- 
ſhall claim; and efy ſuch 
ged fraudulent agai 


ſubſe quent purchaſer or mortgagee for valuable — ſaid 


ration, unleſs a memorial of ſuch will be regi 

$f. 2. One publick office for regiſtering ſuch memo- 
' rials hall be erected in manner following, viz. The clerk 
of enrolment in Chancery for Middleſex, the Chief clerk 


L 


regiſtered before the regiſtering | ſhall 


br 
Fier 


| 
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Fref 
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tice, in — office, he ſhall be liable to pay trebledama- 
ges, with full coſts to every perſon injured. | 


The five feilowing ſeftions are to the ſume eff: as ſect. 


7, 8, 17, 20, 21, of the ſaid aft 2 Ann. c. 4. 

Sec. 10. In cafe of concealment or ſuppreſſion of any 
will or deviſe, purchafers ſhall not be diſturbed, unleſs 
the will is actually regiſtered within five years after the 
death of the dewviſer. 


The two following ſeflions are to the ſame effect as ſeQ. 


12, 13, of the ſaid aft of 2 Ann. c. 4. 

Seel. 13. Fach of the Regiſters or maſters, at the time 
of his being ſworn into the office, ſhall enter into a re- 
cogniſance with ſureties (to be approved of by the Lord 
Chancellor, the Chief Juſtices and Chief Baron, or any 
one of them) of the penalty of 20001. unto her Majeſty, 
to be taken by one of the Chief Juſtices, conditioned for 
his true and faithful performance of his duty in his office, 
in all things directed by this a& ; the fame to he tranſ- 
:1:tted by ſuch Chief Juſtice within one month after the 
date, into the office of her Majeſty's remembrancer of 


nie Exchequer, 
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length in 

the ſaid office, any deeds, 12. under 
which ſuch title ſhall be claimed; and which ſhall be 
made, and in the caſe of wills, where the deviſer ſhall 
die, after the ſaid 29th of September 1736. and the faid 
Regiſter is authoriſed to enrol ſuch deeds, wills and com- 
veyunces ; and the Regiſter ſhall in the margin of ſuch 
enrolment mention the time of encolment, and ſhall ea- 
| dorſe and fign a certificate on ſuch deed or will, and hell 
ſhall be 


& = L 

But if any ſtranger has done a treſpaſs in the mean 
time, he who recovered, after the reverſal of the reco- 
very, ſhall have an action of treſpaſs againſt the tre!- 
paſſors; and if the defendant pleads, that there is no ſuch 
record, the plaintiff ſhall ſhew the ſpecial matter, and 
maintain his action; ſo that unto the treſpaſſors, who are 
wrong-doers, the law ſhall not make any conſtruQion, 
by way of relation ab initio, to excuſe them; for then 
the law, by a fiction and conſtruQtion, ſhould do wrong to 
him that recovered by the firſt judgment; for as the law 
chargeth the recoverer with all the meſne profits, fo it 


gives him remedy, notwithſtanding the reverſal, againit | 


all treſpaſſors in the interim; for otherwiſe it would, by 
conſtruction of relation, diſcharge tortfeaſors, and charge 
him that recovered with the whole. And fo he that re- 


verſes the judgment ſhall have an action for all the mefne | 


profits againſt the recoveror, and the recoveror ſhall have 
action of treſpaſs againſt the treſpaſſor. 13 Rep. 21, 22. 
in Ninian ManviPs caſe. 

Relation ſhall in no caſe conclude the King. Arg: 
Parl. * 74. in the caſe of The King v. Badon. 

The King ſhall not be over-reached by relation; as in 
the caſe of money of an outlaw paid into the Exchequer 
when the outlawry is reverſed; now by relation the 
money was the property of the p-rty all the time, but 
fuch relation does not over-reach the prerogative of the 
King. Per Holt. Shin. 615. M:ch. 7 WW. 3. B. R. 
in the Bankers caſe. | 


If a gift is made to the King by decd enrolled, and 


betore enrolment he grants away the land, the grant is 
void; yet the enrolment by relation makes the land to 
pals to the King from the beginning. Arg. Gadb. 376. 
cites 3 Rep. Butler v. Baker. 
'Tis a general rule, that relation ſhall not do wrong to 
ers. Per Ventris, J. 2 ent. 200. Trin. 2 V. 3 
M. C. B. in the caſe of ſon v. Leach. See 18 Vin. 
Abr. 285—294. 
RELATOR, ( Lat.) A reheatfer, or teller; alſo ap- 
—— informer. Stat. 9 Ann. c. 20. See QUO WAR- 
RELEASE, ( Relazatis,) Is an inſtrument whereby ef- 
tates, rights, titles, entries, actions and other things, 
are ſometimes extinguiſhed, ſometimes transferred, fome- 
times abridged, ſometimes enlarged. Weſt. Symbol. part 
1. lib. 2. fef. 50g. And there is a releaſe in facl, and 
a releaſe in law. Perkin's Grants 71. A releaſe in fact, 
is that which the very words expreſsly declare. A re- 
keſe in law, is that which doth acquit by way of conſe- 
quence or intendment of law; an example whereof you 
have in Perkins, ubi ſupra. How theſe are available and 
how not, ſee Litleton at large, lib. 3. cap. 8. Cowel. 

A releaſe is the giving or diſcharging of a right of ac- 
tion which a man hath or may claim againſt another, or 
that which is his; or it is the conveyance of a man's in- 
tereſt or right which he hath to a thing to another who 
bath poſſe thereof, or ſome eſtate therein. 4 Bac. 
Abr. 263. 

Releales are diſtinguiſhed into expreſs releaſes in deed, 
and thoſe ariſing by operation of law; and are made of 
lands or tenements, goods and chattels, or of actions 
real, perſonal and mixt. Co. Lit. 264. 4. 

Theſe are to be adapted to the nature of the caſe, and 
the purpoſes for which the releaſe is intended; fo that if 
2 man be diſſeiſed of lands, or diſpoſſeſſed of goods, and 


releaſe all actions, he may notwithſtanding enter into his | parol 


lands, or retake his goods, the right and property being 
ſtill in him, though he has deveſted himſelf of his re- 
medy. Hab. 163. 4 Co. 63. 

So where a man has divers means to come to his right, 
he may releaſe one, and yet take advantage of the 
other ; but if a man has not any means to-come to his 
right but by way of action, there by a releaſe of all ac- 
. tions his right by judgment of law is gone, becauſe by 
his own act he has barred himſelf of all means to come 
at it. 8 Co. 152. Co. Lit. 286. 1 

Heretofore releaſes were conſtrued with much nicety 
and great ſtr ic: neſs, and being conſidered as the deed or 
grant of the party, were according to the rule of law 

Vor. II. No. 120. | 


| 
| 
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taken ſtrongeſt againſt the releaſor; they now receive 


ſuch interpretation as theſe grants and agreements do 

and are favoured by the 1 a2 fc te to repoſe and 
quietneſs. Dyer. 56. Plowd. 289. Hetl. 15. 8 Co. 148. 
Hence it hath been eſtabliſhed as a general rule in the 
conſtruction of releaf:s, that where there are general 
words only in a releaſe they ſhall be taken moſt ſtrongly 
againſt the releaſor; but where there is a particular reci- 
tal in adeed, and then general words follow, the gene- 
ral words ſhall be qualified by the ſpecial words. 1 Mad. 
99. 1 Ld. Raym. 235. 


I. Of the wordt and ceremony required in a releaſe; and 


I 2 * * 5 

2. What ſhall be releaſed by a releaſe of all claims and 
7 3 What ſhall be releoſed by @ releaſe of all afliont and 
ul. 
" 22 far a poſſibility er contingent — may be 


1 Of the wordt and ceremony required in a releaſe; and 
0 far 2 cavenant, agreement ar a diſpoſition by will ma 
operate as a relcaſe. EY — 


Litletan tells us, that the proper words of a releaſ. 
remifiſſe, reluxuſſe & quietum clamaſſ:, which have all = 
ſame fignification. Lord Cake unciare, acqui, 
tare; and ſays, that there are other words which will 
amount to a releaſe; as if the lẽſſur grants to the leſſee 
for life, that he ſhall be diſch of the rent; this is a 
good releaſe. Lit. /. 445. Co. Lit. 264. Plow. 140. 

So it hath been held, that a pardon by act of parlia- 
ment of all debts and judgments amounts to a releaſe of 
= debt, the word pardon including a releaſe. 1 Sid. 
201. 

An expreſs releaſe muſt regularly be in writi 
deed, according to the common 1 ecdem — — 

== 


endem mado diſſalvitur; fo that a duty ariſing by 
arged by matter of IE ſo of 


muſt be diſch 
a bond or other deed. Ca. Lit. 264. I. 1 Rol. Rep. 
2 Leon. 76, 213. 2 Rol. Abr. 408. = Sand, 4. 8. 
„ before breach 
a promiſe by words may e b be diſchar- 
ged or releaſed. 1 Sid. 177, 2 Sid. 78. Cre. Fac. 
483, 620. p | 
| As where in aſſumpſit the plaintiff declared, that the 
3 for e conſideration aſſumed to go a cer- 
alleged a breach in the 


tain voyage in ſuch a ſhip before Auguſt following, and 

non to which the 
defendant pleaded, that before any breach, the plaintiff 
the fourth of April at ſuch a place exoneravit eum of the 
ſaid promiſe; and on demurrer the plea was held ſuffi- 
cient, without ſhewing how he diſcharged him, or that 
ſuch diſcharge was in writing. Cro. Car. 383. Langden 


v. Stokes. 
umpfit for 51. upon exchange of a 


But wherein 

horſe, to be paid upon requeſt, the defendant 

that before the action brought the plaintiff did exonerate 
* 121 and this plea was reſolved to be 
ill, hough a agreement may be diſcharged 
defore cauſe of action acerued, e 
not be diſcharged but by deed; and here the cauſe of aQtion 
did accrue at leaſt upon requeſt, and therefore he ſhould 
have the exoneration before the requeſt. 1 Mad. 
262. 2 Mad. 259. S..C. Euward v. Weeks. 

In treſpaſs for riding the plaiatiff”s horſe, the defen- 
dant ed that ſuch a day the plaintiff exoneravit him 
of the treſpaſs; and this was held an ill plea, in not 
ſhewing that the diſcharge was in writing. 1 Sid. 293. 
Weſtlake v. Perſe. 

A releaſe of a right in chattels cannot be without deed. 

A covenant perpetual, as that the covenantor will not 


x Leon. 283. Per Anderſon Ch. J. 
ſue without limitation of time, is a defeaſance or abſolute 


ö 


| 


releaſe; and this conſtruQion has been made to avoid 
7 L ' . . 
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What ſhall be releafed by 4 releaſe of all claims and 


demands. 


an obliga- | 2- 


Littleton fays, that a releaſe of all demands is the beſt 


and L.ord Cate 


that the word demand is the largeſt word in law 


releaſe to him to whom it is made; 


95+ 


bound, a releaſe to | ſays, 
—— 


releaſe of demands diſcharges 
ts and titles, conditions before 


t | or after breach, executions, 


claim ʒ and that 2 


except 
all ſorts 
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of actions, 
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of paſture ſhall be extinct. Co. Lit. 291. 
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So by 


it cannot be had without application to the court, 
prayer of the party; which is his ſuit. Cs. Lit. 291. 
Co. 153. 5 
If 4 Aide releaſes to the diſſeiſor all actions; this 
no releaſe of his right of entry, for when a man has 
ſeveral means to come at his right, he may releaſe one 

and yet take benefit of the other. Co. Lit. 28. 

$ Co. 


_ if re- 
him all actions perſonal, yet by law I may take 


Soifa man by wrong takes away my goods; 
leaſe to 


executor, as thoſe in his 
2 Rol. Abr. 404. 2 Ld. 
Pawel, and faid by him to 
was an action of his own for 


has 
26. 
by 


being releaſe made. 


It is 2 


general rule in our books that a mere poſ- 
ſibility cannot be releaſed, and the reaſon hereof is, that 


| Here it is held, that an heir at law cannot releaſe to 
his father*s diſſeiſot in the life-time of the father, for the 


heirſhip of the heir is a contingent thing; for he may 
CET Oe © Ih ab... ridge 
the lands. Lit. 446- it. 265. 4. 10 C. 51. 
DBridgm. 76. S. P. 

So if the conuſee of a ſtatute releaſes to the conuſor 


all his right to the land, yet he may afterwards ſue exe- 
cution, for he has no right to the land, but a poſſi- | 
bility. 1 And. 133. Lit. 263. 2 Rel. Abr. 405. 
Cra. Eliz. 552. . F 


title which he hath to his lands, and afterwards gets 
judgment againſt him, he may extend a moiety of the 
fame land, for he had no right to the land at the time of 
the releaſe, and the land is not bound but in reſpect to 
perſon. 2 Mad. 281. 2 Lev. 215. 


So if the plaintiff releaſes all demands 
King's Bench, and afterwards judgment be given 
inſt the principal, execution may be ſued againſt the 
the time of the releaſe there was only a 
il becoming chargeable. 5 Co. 70. 
Cro. Elia. 579. Hutt. 
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-I Leon. 167. 
like point. 


1 

3 Leon. 256. and Dyer 244. 10 Ce. 48. 

From the reaſons herein it was held, that if at 
mon law a woman before marriage had 


Com- 


jointure in bar and fatisfaQtion of dower, that this — 


not have bound her, becauſe at the time ſhe had 
to dower. 4 Ca. 1. FVernon's caſe. 

A city orphan cannot at law rele aſe her part 
to het father, for ſhe hath no riglt in her during the 
life of her father ; but it hath been hel in equity, that 


o right 


5 | | 
If there be a deviſe of a term of years to 4 for 
life, remainder to B. B. may relcaſe his right to A and 
ſuch releaſe ſhall extinguith his intereſt, though it was 


tothe bail in | queſtion 


niſtrator de bonis nen of B. was directed 


objected, that B. had only a poſſibility at the time of the 


10 Co. 47. Lampet's caſe. 

But it was held in the above-mentioned cafe of Lan- 
pet, and hath in like manner been held in other caſes, 
that B. coukd not affign over his intereſt tio a ſtranger 
in the life-time of A. the ſame being only a choſe in ac. 
tion, and a mere poſſibility, inaſmuch as an eſtate for 
lite is in ſuppoſition of law a larger eſtate than for any 
number of years. 10 Co. 47. 4 Co. 66. » Sid. 188. 


| 146. ; 

But later reſolutions, efpecially thoſe which have been 
in courts of equity, have made à great alteration im this 
doQtrine. 2 Ver. 563. oh | 

As in the caſe of Cole v. Moore, where one poſſeſſed 


of a term deviſed it to A. for life, remainder to B. and 


made A. executor; B. deviſed this remainder to C and 


died in the life-time of A and in order to defeat C. 


of his intereft, A. aſſigned his term to a third perfor: 
And it was decreed by Lord Chancellor Elleſmere, that A. 


the executor and deviſee, for life was a truſtee for B. 


and ſhould not be at liberty to deſtroy this remainder, 
but that the executor preſerve the leaſe, ſo as it 
might go according to the will, with the 
whereof the executor was entruſted. Afoor 
So in the caſe of Goring v. Bickerſtoff where the 
ag yet ey * to A. for life, remainder to 
1 was all, that B. might aſſign over this 
truſt, which ſhews t CO in remainder 


poſſeſſed of a term for years deviſed it to A. 

life, remainder to B. B. in the life-time 

his remainder to J. S. who deviſed it 
ion was, Whether A. (the deviſee 

dead, the deviſee J. S. ſhould have the or whe- 

ther it ſhould go to the adminiſtrator de bonis non; and 

it was decreed for the deviſee of J. &. the admi- 


the term to him. 1 Peer Will. 572. Wind v. Ichyl. | 
And in the cafe of Theobald v. Duffay in the houſe 


RK KK L 


for it becomes a duty on the delivery of the hay only, 
and not before. Telv. 215. Ps 
In debt upon a bond againſt the defendant as admini - 
firatar, Ec. the defendant pleaded a releaſe, he. by the 
plaintiff, reciting there were ſeveral controverſies be- 
tween the defendant and him about a legzcy and the 
: kt of adminiſtration, releaſes to the defendant all his 
right, title, intereſt and demand of, in and to the per- 
ſonal eſtate of the inteſtate ; and on demurrer this was 
held to be no plea; and a difference was taken by Ch. 


Holt, between a releaſe of all demands to the perſon | Canut 


of the obligor or adminiſtrator, and a releaſe of all de- 
mands to the perſonal eſtate of the obligor or admini- 
frator 3 that the laſt will not diſcharge the bond as the 
other may, becauſe the bond does not give any right or 
demand upon the perſonal eſtate, &c. until judgment and 
execution ſued. Salk. 575. 2 Ld. Raym. 786. Topham 
allirs. 
7 B. in conſideration that he will ſell to 
his ſon certain merchandiſe at ſuch a price, that if his 
fon does not Fay it at the feaſt of St. Michael next en- 
ſuing, he himſelf will pay it; and before Michaeimas A. 
releaſes all actions and demands to him who made the | 
ife; this ſhall not releaſe the aſſumpſit, for till 


baelmas it cannot be known whether his ſon will | 
have paid it or not, and till default of payment by him, | 


the other is not bound 10 pay it, and ſo it is a mere con- 

tingency till Michaelmas, which cannot be releaſed. 2 

Ros. Abr. 407-8. Briſcoe v. ier. 

Par. more learning on this ſubject, fee 4 Bac. Abr. and 
18 Vin. Abr. tit. Releaſe. 

RELEGATION, (Retegatio) A baniſhing, or ſending 
away; 8s abjuration is a forſwearing of the realm for 
ever, ſo relegation is taken for a baniſhment for a time 
. Ca. on Litt. fol. 133. 

RELIEF, (Relevamen, but in Domeſday, Relevatio, re- 
levium) Signifies a certain ſum of money which the te- 
pant, holding by knights ſervice, grand ſergeanty, or 

other tenure, (for which homage or legal ſervice is due) 

and being at full age at the death of his anceſtor, paid 
unto his lord at his entrance. Mag. Chart. cap. 2. and 

31 Eliz. 1. flat. 1. Bradien, lib. 2. cap. 36. affirms, 

That it is called a relief, Quia bereditas que jacens fuit 

ger anteceſſoris deceſſum, relevatur in manus heredum, & 

propier fuclam relevationem, facienda erit ab berede que- 

dum præſlatis que dicitur relevium ; and Britton, c. 69 


horſe, his helmet, ſhi 


ridicule, all impoſtures in 1 


naked to the people in a balcony in 


= KL 
and ancient relief, which is enjoined by ſome law, or be- 


comes que hy cuſtom, and doth not depend upon the will 


of the Lord, viz. In a charter of King fobn, mentioned 
by Matt. Furiſ. pag. 178. Si quis comitum vel baranum 
noſtrorum, ſive aliorum tenentium de nobis in capite, per 
vitium militare, mortuus fuerit, & cum deceſſerit heres 
plenæ etatus fuerit, & relevium debeat, bereditatem 


ſuam per antiquum relevium: And what that was we may 


read in the laws of William the Conqueror, cap. 22. and 
of Henry I. cap. 14. 2 * Ne 
us, cap. 97. VIZ. relief of an was ei 
. their bridles and ſaddles, four — 
four helmets, four ſhields, four pikes, four ſwords, four 
hunting-horſes and a palfrey, with their bridles and 
dies: The relief of a baron or thane was four 
two with furniture, and two without, two ſwords, 
lances, four ſhields and an helmet, cum lorica, _— 
marks in gold. The relief of a vavaſor was his 

lance and ſword, which he 


had at his death. The 


inclined to ſerve and worſhip him after ſuch a mannet 
as we conceive molt acceptable to him, is called religion. 
Wilkins. All blaſphemies againſt God, as denying his 
being or providence, all profane ſcoffing at the Holy 
Scripture, or expoſing any part thereof to contempt of 
as falfly pretending 
to extraordinary commiſſions God, and terrifying 
or abuſing the people with falſe denunciations of judf- 
ments, &c, All open lewdneſs groſsly ſcandalous, ſuch 
as was that of thoſe perſons who expoſed themſelves 
Covent-garden, with 
moſt abominable circumſtances, offences of this nature, 
becauſe they tend to ſubvert all religion or — 
which are the foundation of are puniſha 
by the temporal judges with fine and impriſonment, and 


alſo ſuch corporal infamous puniſhment as to the court 


in diſcretion ſhall ſeem meet, according to the heinouf- 
neſs of the crime. 1 Hawh F. C. 6 7. Seditious 
words in derogation of the eſtabliſhed religion are indict- 


Of this alſo ſpeaks the Grand Cuſtumary of Normandy, P. C. 7. 


34. Skhene de verbor. fegnif. verb. Relevium, faith, 
| T is a French word, fem A Latin relevare, which 
is to relieve or take up that which is fallen; for it is 
given by the tenant or vaſſal that is of perfect age, after 
the expiring of the wardſhip to his ſuperior lord, of 
whom be held his lands by knights-ſervice, that is, by 
ward and relief: For by payment thereof he relieves, 
and, as it were, raiſeth up again his lands after they 
were fallen down into his ſuperior's hands, by reaſon of 
wardſhip, &c. See him at large. See ſtat. 12 Car. 2. 
cap. 24. Relief is otherwiſe thus explained, viz. A feu- 
datory or beneficiary eftate in lands was at firſt granted 
only torlife, and after the death of the vaſſal it returned 
to the chief lord, for which reafon it was called feudum 
caducum, viz. fallen to the lord by the death of the te- 
nant; afterwards theſe feudatory eſtates being turned in- 
to an inheritance by the connivance and aſſent of the 
chief lord, when the poſſeſſor of ſuch an eſtate died, it 
was called hereditas caduca, i. e. it was fallen to the 
chief lord, to whom the heir having paid a certain ſum 
of money, he did then relevare hereditatem caducam out 
of his hands; and the thus paid was called a re- 
lief. This muſt be underſtocd afier the conqueſt; for, 
in the time of the Saxons, there were no reliefs, but be- 
riot paid to the lord at the death of his tenant, which 
in thoſe days were horſes, arms, &c. and ſuch tributes 
eould not be exaQted of the Engliſh immediately after 
the conqueſt, for they were deprived of both by the 
Normans; and inſtead thereof in many places, the pay- 
ment of certain ſums of money was ſubſtitured, which 
they called a relief, and which continues to this day. 
Relief reafenable: It is likewiſe ſometimes called lawful 
Vor. II. No. 120. 


tian belief to be ſubſcribed by 


. Commiſſions to be granted con- 
cerning religion, 32 Hen. 8. c. 15. The 
the King and the clergy in matters of faith. 
c. 26. 34 & 35 Hen. 8. c. 1. Repeal of 
aQs relating to religion, 1 Ed. 6. c. 1a. ſod? 3. 
in churches, &c. to be ed, 3 & 4 Ed. 

Repeal of the ſeveral acts of Ed. 6. 1 Mar. ff. 2. c. 
2. 2 Sc. to ſubſeribe the articles. 13 H. c. ia. 
Articles to be ſubſcribed by proteſtant diſſenti | 

1 Will. & M. c. 18. ket 8, 10. — — 
Quakers, 1 Will. & M. c. 
18. ſed. 13. See BLASPHEMY, HERESY, NON- 


14. 35 Hen. g. c. 5 


CONFORMISTS, PAPISTS, QUAKERS, RECU- 


* GIOUS HOUSES, e 
ELIGIOUS » (Religioſe domus,) Are 
houſes ſet apart for pious uſes, ſuch as are | 
churches, hoſpitals, and all other places where charity is ex- 
tended to the relief of the poor and or for the uſe 
or exerciſe of religion. See Netitia Monaſti 


- ab Robng +, dy and Wales, by 
Thomas Taaner, vo, who in an alphabetical order 
of counties, has given a full account of the 


founders, the time of foundation, the titular ſaints, the 
order, the value and the diſſolution, with reference ta 
printed authors, and manuſcripts that any me- 
—— pews = = a learned and . 
ous preface tut ion religious orders, 
Cwel, edit. 1727. See MONASTERIES. 
RELIGIOUS MEN, (Religiof,) Are ſuch as enter in- 
to a monaſtery or convent, there to live In an- 
cient deeds of ſale of land, we often find the vendee re- 
7M ſtrained 


R E M R E N 


i giving or alienating it viris religiofts vel Fu-| is good by conti „ that is, if A. forſeit his efl1re hy 
2 — the land might not fall 4 — alienation, or otherwiſe, in his life-time. Thirdly, W — 
el, edit. 1727. DAISM. there is a limitation precedent, or ſomething to happen 
RELINQUIS „ Is a forſaking, abandoning or] before the remainder can take effect, which may happen; 
iving over. It hath been adjudged, that a perſon may re-| as a remainder to commence when J. S. thall return to 
— an ill demand in a declaration, Ec. and have] England from Rome. In the caſe of Dormer v. Forte ſcue, 
J for that which is well demanded. Style 175.} Mich. 14 Geo. 2. Per Lee Chief Juſtice. 
a mefſuage, and four acres of But if J. S. in the caſe above, be living at the time of 
having a view only of the land, the remainder limited to his right heirs, this puis ſuch te- 
his plaint to the houle. Dyer] mainder in abeyance or contingency; that is, it is in no per- 
; fon but in nub:ibus till the contingency happens, for in the 
feoffor or donor it is not, becauſe he has limited it out of 
him, and all remainders muſt paſs out of him at the time 
of the limitation, though they do not preſently veſt in 
the perſon intended; and in the right heirs of J. S. it 
cannot be, becauſe he cannot have heirs during his life; 
ſo there is no perſon in rerum natura within the deſcrip- 
tion, to take it; therefore v3 in the mean time in 
abeyance or etpeQancy, to veit or not veſl, as the caſe 
happens; for if 7. S. dies during the particular eftate, 
then the remainder preſently takes place in his heirs ; but 
if the particular eſtate determines by death or otherwiſe 
in the life of J. S. then ſuch remainder is become to- 
{ tally void, and can never veſt, but the eſtate ſettles 
again in the feoffor or donor, as if no ſuch limitation in 
remainder had been; and he becomes tenant tothe præ- 
cipe, and is obliged to do the ſervices; and thongh J. S. 
die ſoon after, yet his heir can have no benefit by it, 
not being capable of taking the remainder when it fell. 
| x Co. 135. Co. Lit. 378. a. 2 Ca. 51. 2 Rol. Abr. 
in] 415. Plow. 28, 556. Puph. 74. Mow 720. 3 Co 
20. 10 Co. 50. Raym. 145. Pallex. 56. 

But if there be no ſuch J. S. at the time of the limita- 
tion, though he be after born, and dies, during the par- 
ap- ticular eſtate; yet his heirs ſhall never have the remain- 
der. So if a remainder be limited to A. fon of B. in tail, 
Sc. or to E. wife of D. where in truth there is no fuch 
A. or E. though B. has a foncalled A. or D. marries 
in| one E. yet they can never take the remainder; becauſe 


3 


ered 


Celine. ad Gd whe Gab ace 
ſons come in efſe as are within the deſcription; becauſe 


mited.| here appears no preſent regard for any perſon in 
ticular, and therefore if they anſwer the deſcription — 
time * — ar 1 determines, it is time 
the continuance of the particular eftate, and when| enough; e is a ty between the remainder 
— Sg | limited to one by name in arti and ſuch remainder 


* pms by —_— or 2 
1. Of the ſeveral kinds of remainders, as diſtinguiſped general name and a ſpecial name. Cp. Lit. 3. 1 Co. 66. 
SS wet oh fe re bay, 2 Co. 51. Heb. 33. Mor 104. Dyer 337. 2 Leon. 


210. 1 Rol. Rep. 254. 
If an eſtate be limited, either at Common law, to B. for life of B. and after the 
| tail, remainder to the death of A. to remain to B. and his heirs; this remainder 


; and becauſe otherwiſe the opera- 
daughter livery would be interrupted during the life of 
is born, yet ſhall the £ for he cannot give himſelf any eſtate, his livery ope- 
: for ſhe being heir, rating to paſs eſtates from him, not to give any to him 
time when the | who had the whole before; and therefore during his life 


inder was limited, it then v and ſettled in her] the operation of the livery muſt ceaſe, and by conſe- 
immediately as a y purchaſe, and ſhall not] quence no remainder can take effect in virtue of that li- 
accident after 2 Ral. Ar. 415. 1 Co. very, which pro tempore being at an end, all that depend- 

03. Plow. 56. ed thereon ceaſes 


too, and can never after be revived; for 
But contingent remainders are of three ſorts; Firſt, | the livery muſt carry out all the eſtates at once from the 


is a limitation to one not in eſſe, for in that | feoffor, and if he comes again into the poſſeſſion before 

remainder-man never does come in eſſe, it is | they can all take eſſect, this breaks the force of the li- 
inder. Secondly, When the particular eſtate | very, and brings back again to him all that ſuch livery 
may determine the remainder can commence; as | had taken out him, and then they can never take 
an eftateto A. for life ; and from and after the determina-| effect but by a new livery ; and this is the reaſon of the 
i to C. during the life of J. this ſ common caſe, that one cannot give lands to another to 


begin 


5 - 
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1 in after his death, becauſe being to make livery pre- 
ſently, if that cannot aperate preſently, it can never ope- 
rate at all, for it is a contradiction to give lands to one 
by a ſolemn livery, which is an act executed and works 
| preſently, and yet by words to reſtrain that operation to 


a future time; but in the __ caſe, where A. dies 
firſt, there no interruption is of the livery, for B. had 
an eſtate for life by virtue thereof, and before that de- 
termiues, the ſame livery, which carried the retnainder 
in abeyance, for the uncertainty of its taking effeQ, does 
upon A. s death direct and ſettle, or bring down the re- 
mainder to B. and his _ 1 8. 

and 


if 


remaindets are in ance or conti and depend 
= San tive Co £ foe if te Rode Gan 


the remainder cannot take eff. 3 Ca. 20. 10 Co. 85. 
Co. Lit. 378. | 
It a leaſe be mite to . for-life, remainder to the 
abbot ot D. and his ſucceſſors il. ough the abbot be then 
dead, fo as there is then no abbut at all, yet the remain- 
der ſhall be good if an abbot be mae before the death 
of A. So of a remainder to a 
Clean and chapter, prior and convent, c. though there 
be then no mayor, dean or prior. So of a remainder 
to the biſhop of D. parſon of D. or other ſole corporati- 
on and his fucceiſors; theſe remainders not being limit- 
ed to them by name ſpecially, but to them generally, 
and ſo whoever comes within the deſcription before the 
determination of the particular cſtate, is capable of tak- 
ing by virtue thereof, are good remainders in abeyance, 
Ac. But if there be no fuch corporations at the time 
. of the limitation, then the remainders are totally void; 
and none created after, though by the ſame name, can 
take theſe remainders, though a patent be then paſſed 
to make ſuch corporation. Ca. Lit. 264. Hab. 33. 2 
Co. 51. 10 Co. 30. Moor 104. 1 Rol. Rep. 254. 2 
Bult. 275. | 


croſs b or thoſe ariſing by implication and 
, law. | | 


A. having iſſue five ſons, his wife being enſient, de- 
viſed two thirds of his Jands to his four younger ſons, 
and the child in ventre ſa mere if he were a ſon, and 
their heirs; and if they all die without iſſue male of 
their bodies or any of them, that the lands ſhall revert 
to the right heirs of the deviſor; by this deviſe the 
vounger ſons were tenants in tail in poſſeſſion, with croſs 
remainders in tail to each other, and no part ſhall revert 
to the heir of the deviſor till all the younger ſons be dead 
without iſſue male of their bodies. 303- 

But where one having iſſue three ſons, A. B. and C. 
deviſes one houſe to A. and his heirs, another houſe to 
B. and his heirs, and a third houſe to C. and his heirs, 
provided that if all his faid children ſhall die without 
iſſue, that then all the ſaid ſhall remain and 
be to his wife and her heirs, and it was held by three 

judges, that upon the death of one of the ſons without 
iſſue the wife might enter, and that here there were no 
. croſs remainders from one ſon to another, becauſe being 


deviſed to them ſeverally by expreſs limitation, there | i 


ſhall be no eſtate to them by i 3 but 
Lee Ch. J. doubted ; and Doderidge ]. faid, that though 
perhaps croſs remainders may be by implication where 
there is a deviſe to two ſeveral perſons, yet not ſo if 
to more; for when one dies there cannot be ſeveral 
eſtates by moieties to ſeveral perſons, and when an- 
other dies, remainder again to another, becauſe of the 
uncertainty and inconvenience ; and that it was never 
ſeen in any book, where an eſtate is limited to divers, 
that there could be croſs remainders. Cro. Fac. 655. 
2 Kal. Rep. 281. Gilbert v. Witty. Cart. 173. S. C. cited, 
and admitted to be law. As in 4 Leon. 14. 

One ſeiſed of lands in fee, by his will in writing de- 


and commonalty, 


died ſeifed, Richard the fon died without iſſue male, 


RE M 


viſes Buck Acre to A. his daughter and heirs, and Bb e 
Acre to his daughter B. and = heirs; — if ſhe die 


before the age of ſixteen years living A. then A. ſhall have 


White Acre to her and her heirs; and if A. die, having 
no iſſue, leaving B. then B. ſhall have the part of A to 
her and her heirs; and if both die, having no iſſue, then 
to J. S. and his heirs, and dies; B. attains her of 
ſixteen years; and then dies without iſſue in the ke of 
A. And firſt it was held by three juſtices againſt Dyer, 
that the daughters had an eftate-tail upon the whole 
will, and not a fee determinable upon a contingent ſub- 
ſequent ; ſecondly, that by the words, if both die with- 
out ifſue, no croſs remainders in tail were created by im- 
plication, bift that upon B. s death without iſſue, after 


fixteen, J. S. ſhould have her part preſently without 
ſaying till the death of A. without iſſue. D 
'1 


D . 
nl. 212. 1 Rol. Abr. 839. Vaugh. 267. Clatche's eaſe. 


A ſeiſed of lands in fee, by his will deviſes all his lands 
in the county of h to his two B. 
and C. and their heirs, equally to be divided betwixt 
them; and in caſe they happen do die without iſſue, then 
he deviſes the ſaid lands to his nephew J. S. and the heirs 
male of his body and dies; and it was adjudged, that 
upon the death of B. one of the daughters of the other 
ſiſter took her moiety as a croſs remainder, Ram. 452. 
Skin. 17. 2 Fon. 173. 2 Show. 136. Pallex. 434. 8. C. 
Holmes v. Meynel, and ſee 2 Vern. 545. 3 Med. 107. 

It hath been ſaid in a great variety of caſes, that croſs 
remainders can never ariſe between more than two, from 
the great confuſion it would otherwiſe create. Cre. 
Fac. 655. 1 Vent. 224. Raym. 455. Fitz. g7. Shaw. 
v. Weigh. 2 Fon. $2. | 

It is cl agreed, that croſs remainders can only 
ariſe in laſt wills, and are not to be allowed of in 


deed or conveyance. Cu. Lit. 25. 1 Rol. r. 837. 2 


Show. 1 36. 

Richard Holden ſeiſed in fee, and having iſſue a fon 
and three Children, by his will deviſed part of his 
eſtate to his wife for her life, and the reverſion of ſuch 
part expectant on her death, and all other his freehold 
tenements, &c. he gave to his fon Richard Helden for 
life, and after his death to his firſt and other ſons ſuc- 
ceſſively in tail male; and for default of ſuch iſſue, and 
alter the determination of the ſaid eſtates, he gave the 
premiſſes to his grandſon Richard Holden, and his grand- 
daughter Elizabeth Holden, to be equally divided be- 
tween them, and to the heirs of their reſpective bodies 
iſſuing ; and for default of ſuch iſſue he gave the pre- 
miſſes to his grand-daughter Anne in fee; the teſtator 


whereupon Elizabeth and the grandſon entered, and 
Elizabeib died without iſſue generally; Anne Holden mar- 
ried Fobn Farvit; and the queſtica was whether there 
were croſs remainders between Elizabeth and R:chard the 
grandſon, or whether the moiety of Elizabeth ſhould go to 


Anne or to Richard? And it was reſolved, that there 


were no croſs remainders between them, becauſe here are 


no expreſs words, nor is there a neceſſary implication, 


without either of which croſs remainders cannot be rai- 
ſed ; that the words, and for default of ſuch i 
relative to what goes before, 


ue, being 
default 
of heirs of their reſpective 


more than as if it had been a moiety to 
Richard and the heirs of his the other 
and for 
over ; 

was held 

of Holmes 

and 

the 

remainder-man only a nephew ; wher preſent 
caſe, Anne was as near to the teſtator as Com- 
ber v. Hill, Paſch. 7 Geo. 2. in B. R. and Mich. $ Ges. 2. 


a like caſe in B. R. between Browne v. Iilliems. 


3. Of what things a remainder may be made, or limited. 
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tereſt in the eſtate, ſhare and divide it, 
rr 4 Bac. Abr. 


| ese goods and chattels, it was formerly 

held, that they in their own nature were incapable of 
any limitation over, being things tranſitory, and by many 
accidents fabje& te be loſt, deſtroyed or otherwiſe im- 
paired, and the exigencies of trade requiring a frequent 
circulation thereof, in which they differ from lands and 
tenements which are , and therefore what is 
called an efate in lands is termed property in perſonal 
chattels ; and hence it was held, that 8 grantor's deviſe of 
a perſonal thing to one, though but for an hour or mi- 
nute, was a gift for ever, and an abſolute diſpoſition of 
ay 7 hd Bro. Deviſe 13. Plow. 521. Dyer 
ese 
courts of juſtice could be prevailed on to have any regard 
for a deviſe over even of chattel real, or a term for years 
after an eſtate for life limited thereon, becauſe the Eſtate 
for life being in the eye of the law of greater and 
conſideration than an eſtate for „ they thought he, 
who had it deviſed to him for had therein included 
all that the deviſor had a power to diſpoſe of; but now 
fuch remainders over are allowed under the name of ex- 
ecutory deviſes, 3 n 
and equity, provided they not to a perpetuity, ſo as 
— — 4 Bac. Abr. 294. 

Alſo a diſtinction was formerly taken between a de- 
viſe of a perſonal chattel to one for life, with a remain- 
der over, and of the uſe only ; that in the firſt caſe the 
life had the abſolute property, but not fo in 
that the firſt deviſe had not the property 
the | only a ſpecial intereſt in them, ſo that 
ill remained a property that might be limited 
; but this diftin&ion is now exploded in conformity 
Civil law, and the deviſee in remainder is allowed 
ity the like remedy in both cafes. Plow. 521. 
6. 1 Nel. Ar. 610. March :06. Owen 
2 Fern. 245. 1 P. Will. 1. $02, 


deviſe of a term for years or perſonal chattel 

an hour, is a deviſe of the whole 

intereſt, if the limitation over is void, and it ap- 

the fame time that the whole was intended to be 
the executors. 1 P Vill. 666. 

ing poſſeſſed of a term for ninety-nine years, de- 

it to B. for life, and after to ſix others ſucceſſively, 

ſaid term ſhould ſo long continue; 

the ſeven perſons being dead, and the term con- 

tinuing, it was adjudged, that it ſhould revert to the 

of the teſtator, and that it did not veſt in the 

ſurvivor of the deviſees ſo as to tranſmit it to his repre- 

ſentatives. 1 Salk. 231. 1 Ld. Raym. 325. Ayres v. 

Falkland. 
A farmer deviſed his ſtock (which conſiſted of corn, 


any of the cattle were 

was not to be anſwerable were ſold 
as uſeleſs, the defendant value of 
them at the time 


- 


be taken accordingly. Ar. Hu. 361. Hayle v. Bur- 
wes his ſiſter, by will, 100. and directs that ſuch 
his | eſtate, as his wife ſhould leave of her 
— go to the ſiſter; whatever the wife has 
r be accoun- 

| L. 'v. Halſey. 

Bug if a chattel money, goods or other perſonal 
things, are deviſed to one, and the heirs of his body, or 
toone, and if he dies without heirs of his body, remainder 
over; this remainder is totally void, and the courts of 
equity will not allow of a bill by the remainder-man to 

ſecurity, &fc. or to have the money, c. after 
the of the firſt deviſee, but it ſhall go to hia execu- 


or grant as | 


. 
tors or adminiſtrators; for the firſt deviſe gives the i 
ſolute property of the perfonal eſtate, as the like deviic of 
a real eſtate before the ſtatute De dani, gave the abſoluie 
fee, upon which no limitation could be made further, 
and as the heirs are the repreſentatives to take the real 
eſtate, ſo are the executors to take the perſonal eſtye; 
and this is not within the ſtatute De donis, but remains 
as at Common law. 2 Fent. 349. 2 Fern. 600. 1 
Salk. 156. Abr. Eg. tit. Deviſe. : 
| Tf A. deviſe that his goods and farniture ſhall remain 
in his houſe, to be enjoyed according to the limitations of 
his will, by thofe entitled to the houſe, the firſt that 
would be tenant tn tail of the houte becomes abſolute 
owner of the goods. Saunders v. Saunders admitted. 
Not only lands and tenements, but alſo rents, com- 
mons, eſtovers or any other intereſts or profits in ec, 
wherein the grantor hath the ablolute property to him 
and his heirs, may be granted with remainder over. 
Plow. 379. 9 Co. 48, 97. | 
So if one hath the office of park-keeper, foreſter, 
gaoler, ſheriff, c. to him and his heirs, he may grant 
thoſe offices to one for lite, remainder to another for life, 
Sc. for omne mojus continet in ſe minus, and as they are 
grantable over in tee, fo may they tb granted in ſucceſ- 
hon to one for lite, with remainders over, &c. 9 Co, 
1 And. pl. 201. = | 
It was formerly doubted, whether there could be a re- 
mainder of a rent de novo, that is, whether a man ſeiſed 
of land- in fee, could thereout grant a rent-charge to 
one for life or years, remainder to another in fec, or in 
tail; and this douht aroſe from the rent's not having any 
exiſtence before it was created, and conſequently no re- 
verſion could be left in the grantor, out ot which the fe- 
mainder was to ariſe ; but it hath been adjudged, aud 
is now ſettled, that ſuch grant in remainder is good, the 
grantor having the dane intereſt in the eſtate out 
of which it is to arite, and his intention gives it being 
for the whole, out of which the leffer eſtates are carved. 
But if he grant ſuch rent for life or years, to one with- 
out going further, he cannot after grant the reverſion 
thereof to another, becauſe he has no reverſion in him. 
2 Rol. Abr. 415. 2 Co. 70, 76. 2 Vent. 240. 1 Ler. 
144 1 Sid. 285. 2 Salk. 557. 2 Lutw. 1225. Maar, 
pl. 100. | 
In the caſe of The King v. Kemp, it was held, that 
the King may grant an eſtate in an office to commence 
in futuro, or upon a contingency, for he hath no inheri- 
tance in the office, or to the execution of it, but in 
point of intereſt only to And it was ſaid there 
was a diverſuy between offices in fee exiſting, and ſuch 
as were granted only for life, which being as « new thing 
created, might, as a rent de novo, be granted to com- 
mence in futuro. 4 Mod. 275. 1 Id. Raym. 52. 
Carth. 350. Salk. 465. Comb. 334. King v. Kemp. 
If one be created Baron, Viſcount, Earl, c. by patent; 
and after, in the ſame patent, the ſame honour is granted 
to another in remainder, yet this operates as a new grant, 
and not as a remainder, for the King had no reverſion of 
that honour in him, tho? he had ſtill the ſame power of 
appointing one in ſucceſſion to take it, as he had of gran- 
ting it to the firſt. Show. Par. Ca. 5, 11. 
licenſe to ſell wine be granted to one 


Wo 


* 


was prohibited by ſtatute. 


1 Lev. 220. Bridg. Rep. 113. 


4. What words are ſufficient to create a remainder. 


The word remainder is no term of art, nor is it neceſ- 
ſary to create a remainder. So that any words, ſufficicat 
to ſhew the intent of the party, will create a remainder ; 
becauſe ſuch eſtates take their denomination of remain- 


ders more from the nature and manner of their exiſtence, 


after they are limited, than from any previous quality in- 
herent in the word remainder. To make them ſuch 
therefore, if a man gives lands to A. for life, and that 
after his death the land ſhall revert, or deſcend to 8. 


tor 


. 
for life, c. this is a good remainder, and may be plea- 


ded as fuch. 1 Rel. Abr. 416. Plaw. 29. 1 Rol. Rep. | ſo 


r 125. | 
3% if an are given to one and the heirs male of his 


body, and to him and the heirs female of his body, this 
jimitation to the heirs female is a remainder ; becauſe it 
is not to take place till the eſtate to the heirs male is 
ipent. Co. Lit. 377. 4. 

So if lands are given to a widow, and to the heirs of 
the body of her late huſband, on her begotten. This 
is a remainder to the heirs of the body of the huf- 
band; becauſe it cannot take effect till after the widow's 
death, who has an eſtate for life. Co. Lit. 26, 200. 2 
Mod. 210. 

da an eſtate limited to A. for life, or in tail, & poſt 
 deceſſum ejus, or pro defetiu talis exitus, to B. and the 
heirs of his body, is good, though there be not the word 
remainder. So if a leate be made to A. for life, 


good remainder to B. Plow. 159. Moor, pl. 54. Dyer 
125. 1 Rol. Rep. 319. Cre. Eliz. 10, 742. 

Fo a leaſe to A. for life, and that after his death his 

children ſhall have it, is a good remainder. 6 Cz. 17. 6. 
m. 83. 

Nay, tho” an eſtate be limited 1 1 a remain- 
der, yet ifit be not fo in conſtruction of law, the word 
remainuler will have no force to make it ſuch. As if A. 
ſeiſed of lands in ſee, he and B. levy a fineto C. in 
ſce, who grants and renders to B. in tail, rendering rent 
10 J. and it B. died without ifſue, tenementa pred” integre 
remanebunt to A. and his heirs; B. ſuffers a common re- 
covery ; A. diſtrains for his rent; and this was adjudged 
a reverſion, and as ſucli the rent paſſed with it to A. and 
was chargeable upon the land in whoſe hands ſoever it 
Tame, by virtue of the contract which cannot be de- 
ttroycd by the recovery, though the reverſion is thereby 
barred. Cro. Eliza. 727, 768, 792. Meer, pl. 795. 


C3. Lit. 299. Raym. 142. 


But here it may be proper to take notice of a ſet of 
words ſometimes uſed in leaſes for years, which are fo 
tar a part of the limitation and deſcripuon of the firſt in- 
tereſt, that they cannot again be made uſe of to paſs any 
further intereſt in the ſame land. As if one make a 
leaſe to A. for eighty years, if he fo long live, and if he 
happen to die within the ſaid term, then the lands for 
the refidue of the ſaid term, or for ſo many years as ſhall 
be then remaining of the faid term, to go over to an- 
other, this limitation over is void; becauſe the time, or 


term, of eighty years was not abſolute to 4. but was 


de terminable after his death, and by his death the whole 
term is at an end; as if a leaſe had been made to him 
barely for his life, and then to limit the reſidue of a term, 
when nothing thereof remains, is repugnant and void; 
but ſome opinions incline, that a deviſe in ſuch a manner 
would be good, by reaſon of the intent of the party, and 
the equivocal fignification of the word terminus, which 
may, though nut ſtrictly, ſignify alſo the time or ſpace 
of eighty years, as well as the eſtate or intereſt for 
eighty years determinable as aforeſaid. But now if a 
leaſe be made to A. for eighty years, if he fo long live, 
and if he die within the ſaid term, then the land to go 
over to another for the reſidue of the eighty years, this 
is a good remainder, becauſe though the term or intereſt 
be determined, yet the land, and part of the years, ſtill 
remain ; theſe years may be made the meaſure of the 
ſucceedi 


be. Co. EL 216. 1 Leon. 218. 1 Ca. 153. 3 Leon. 
195. 2 Ret. Abr. 415. Plow. 198. Mer 247, 520. 
pl. 441. 1 And. 259. 


J. S. ſeiſed of lands in fee by indenture demiſes them 
to A for life, babendum to the faid A. B. C. and D. his 
three ſons for their lives, and the life of the ſurvivor of 
them ſucceſſively ; afier the death of the latter it was ad- 
judged in this caſe, Firſt, That if the ſons could take, 
it mult be by way of remainder, they not being parties 
tothe deed, and then it muſt be as joint-tenants, which 
could not be by reaſon ot the word ſucceſſive. Secondly, 
That they could not take in ſucceſſion, for the uncer- 


tainty whole eſtate or intereſt was to commence firſt. 


Hb. 313. Hutt. 87. Windſmere v. Hebart. 
Vol. II. No. 121. 


and | fyrure time, 


that after his death B. ſhall have the profit, this is a | 


intereſt, as any other number of years may | 
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A. by indenture makes aleaſe to B. for 40 years, if 4. 
long live, and after his death toC. (who was no party | 
to the deed) for one thouſand years, and then A levies a 
fine and dies, and five years paſs after hisdeath, and then 
the plaintiff claiming under C. enters, &c. and by the ar- 
guments and reaſons of theicaſe, it ſeems clear, that this 
is no remainder at all to C. for firſt, preſently it cannot 
veſt by reaſon cf the leſſor's life interpoſing, and there- 
fore is no remainder veſted. Secondly, As a contingent 
remainderit cannot be good; becauſe then it ought to 
have a particular eſtate to ſupport it, and ought to be 
in abeyance, or contingency, to veſt or not veſt when 
that determines ; but here the firſt leaſe is no ſuch parti- 
cular eſtate z becauſe that reaches not to the commence- 


ment of the remainder, nor is the remainder limited 
with any regard to the particular eſtate ; becauſe it is not 
to commence upon the determination of that, but at a 
e, vig. upon the death of the leſſor, and there 
is no contingency at all in the caſe, for it is to take ef- 
fect at all events, upon the death of the leſſor, be it be- 


not being touched, deveſted or turned to a ri 


That the grantee was noparty to the | 
yet he might welltake by virtue thereof, if he gets the 
indenture to make out his title, for the grantor can't de- 


te from his own grant, or avoid his own 
. Stone. 


O the conti " the particular eſtate, and 
r 


If a man makes a leaſe to . for life, and 
the death of A. and one day aſter, the land 
to B. for life; r. this is a void remainder, 
to take effect immediately upon the determination 
firſt eſtate, and ſo during that time there would be 
interruption of the livery, and no tenant of the freehold, 
either to do the ſervices, or anſwer toſtrangers Srecipes. 
Hlew. 25. Raym. 144. that the law is nice to an inftant. 


his brother C. for life, remainder to the firſt ſon of 
in tail, and ſo to all his other ſons in the ſame manner 


to the ſon, and he not bei 
particular eſtate 

D. being the next in remainder, 
fore the birth of the ſon was in by 
fore ſhall not loſe his eſtate by a 


a perpetuity not to be barred by 
becauſe twould be the fame to all 
here it being a contingent remainder, 
in time, tis gone for ever; and they relied 
caſe ; but upon a writof error br 4 


cauſe being in a will, they thought that by the meani 
and equity thereof they eught not to difiaherit the beit 
for ſuch a nicety, and that a will was otherwiſe to be 
e than a deed: and therefore they conſtrued it 
an executory deviſe, or ſpringing remainder to the firſt 
9 ſons, and that the frechold ſhould veſt in = 

7 | Wn ITS till 


and not 


R E M R E M 

till the ſon was born; but all the judges were much dil- | bonds for firſt-frults and - tenths, and makes proce 5 
ſatisfied with it, and did not change their opiniuns, but gainlt ſuch as do not pay the fame. Corel, edit, 
blamed the judge who permitted it to be found (pecially V Remembrancers to make. copies of ſei⸗ ures and 
where the law was ſo certain and clear. 4 Mad. 259. | tions certified into their offices ; and to enrul and . 
3 Lev. 408. 1 Salk. 227. Carth. 309. Reve v. Long. | tify to the engroſſer of the great roll ſuch debts as 0 

Note, that now by the 10 rt V. 3. cap. 16. Pro- | chargeable upon ſheriffs, Fc. 13 & 14 Car. 2. cap, 21. 
viſion is made, that after-born ſons and daughters, to | /c#. 4, 6, 10. 
whom remainders are limited in contirigency, ſhall take ; REMIT TER (Remittere, to reſtore,) In a legal ſenſe 
in the ſame manner as if they had been born in the fa- | intends a reſtitution of one hath that two uths to 
ther”s life - time, though no eſtate be limited to truſtees to | lands or tenements, and is ſeized of them by his latte ti- 
preſerve and ſupport ſuch contingent remainders, which tle, which proving defective, he is reſtored io the former 
act was made by reaſon of this caſe, and of the ſtrictneſs | and more ancient title. Cervel. F. X. B. d. 149. Dyer 
of the law herein. fol. 68. num. 22. | 

For more learning on this ſubject, ſee 4 Bac. Abr. and 18 
Vin. Abr. tit. Remainder. 


— 
py 


1727. 
quitj 


Remitter is an ancient term in the law, and is where 
2 man has two titles to lands ur tenements, vig. one 3 
more ancient title, and another a more late title ; and if 
he comes to the land by a later title, yet they wilt 2d 
judge him in by force of the elder title; becauſe the el. 
der title is the more ſure and worthy title; and then 
when he is adjudged in by force of his elder tile, it is 
ſaid a remitter in him; for that the law does admit him 
to be in the lands by the elder and ſurer title; as, if 
tenant in tail diſcontinues the tail, and after he diſſeiſes 
his diſcontinuee; and fo dies ſeiſed, whereby the tenements 
given | deſcend to his iſſue or couſin, inheritable by force of the 
tail ; in this caſe, this is to him to whom the tenements 
deſcend, who has right by force of the tail, a remtter to 
the tail; becauſe the law ſhall put and adjudye him to be 
1775 179. in by force of the tail, which is his elder title 3 fot if he 
times to be had ſhould be in by force of the deſcent, then the diſ-ontinuce 
might have a writ of entry ſur diſſeiſin in the per againſt 
- | him, and ſhould recover the t«nements and his damage 
Se. But in as much as he is in his remitter by force of his 
tail, the title and inte reſt of the diſcontinuee is quite taken 
and defeated, Se. Lit. ſect. 659. 
Regularly to every remitter there are two incidents, 


ſeſſio 

_ "REMEMBRAN Re- 

memoratores Scaccarii,) Are three officers or clerks there, | 
called Th- 

"he ſecond, The 

of 
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4 


TH 
72. 
f 

l 
2 
1 
7 
5 
7 
1 
2 
7 
E 
- 
4 
: 
; 
8 


2. ſtat. 1. 


- 


77 
= put 

of tie Jens : King's 
i makes a feoffment to the iſſue in tail, being within age, 
before the Barons for any the King's debts, or for appear- | who has a right, and to a ſtranger in fee, and makes livery 
ances, or for obſerving of orders: He takes all bonds for | to the infant in name of both; the iſſue is not remitted 
the King's debts, for appearance, or — — to the whole, but to the half; for, 1ſt, he takes the fee - 
and maketh out proceſs for the breach of them. writes | ſimple, and after the remitter is wrought by operation of 
— ng collectors of cuſtoms, ſubſidies and law; and therefore can remit him but 10 a moiety. 

teenths, for their accounts: All informations upon | Co. Lit. 350. 4. 

penal ſtatutes are entered in his office, and there . But if a tenant in tail enfeoff his heir apparent, the heir 


: 
: 


F 
5 
; 
12 


being of full age at the time, and dies; this is no remitter 
2 the heir, becauſe it was his folly, that being of full 


cannot be adj in the heir being within ag at the 
dor where 


| 3 he muſt hold it under ſuch agree- 
ment 2 * the = having the right of poſſeſſion, and 
transferring it to the proprietary, ſuch muſt 
take the right in the fame manner as 2 
veyed; for it is his own fully and laches, that he would 
contract about ſuch right of poſſeſſion, and not aſſert his 
property in a proper action; but when he has contracted 
for ſuch right of poſſeſſion, and ſuch right of poſſeſſion 
it | is transferred, he muſt keep to the terms of the bargain, 
and he leaves all the right in the feoffor he has not con- 
tracted for. G. Treat. of Ten. 121, 122. 
| If a woman ſeiſed in fee takes huſband, who aliens 
to another in fee, the alienee lets the ſame land to the 
huſband and wife for their two lives, faving the rever- 
ſion to the leſſor and his heirs ; the wife is in her te- 
him delivered to the clerk of the eſtreats, to write pro- | mitter, and ſhe is ſeized in fact in her demeſine as of fee, 
ceſs upon them, Cc. There are brought alſo into his | as ſhe was before; becauſe the taking back of the eſtate 
office, all the accounts of cuſtomers, controllers and other | ſhall be adjudgedin law the act of the haiband, and not 
accountants, to make entry thereof on record. The R--| of the wife; ſo no folly can be adjudged in her being 
membrancer of the Firſt-Fruits takes all compoſitions and | covert. And in this caſe the leſſor has Ns 
| reverſion, 
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reve l ſion, for that the wife 1s ſeiſed in fee, Se. Lit. ſecl. 
* tenant in tail enfeoff his iſſue, being within age, 
and his wile in fee, and dies, this is a remiitet to the iſſue 
efently, by the death of tenant in tail, tho* ſome have 
— to the contrary. Co. Lit. 351. 6. 5 : 
Far more learning on this ſubject, ſee 18 Vin. Abr. tit. 


Re MITTITUR, The entry in B. R. on a writ of er- 
yor's abating in the exchequer chamber, Ec. is called 
by this name. See ERROR. 

REMOVAL OF POOR PERSONS. See SET- 
TLEMENT OF THE POOR. 

REMOVER, Is where a cauſe or a ſuit is removed 
out of one court into another; and for this there are di- 
vers writs and means. tt Rep. 41. And remanding of a 
exuſe is the ſending it back into the ſame court, out of 
which it was called and ſent for. See HABEAS COR- 


| TENANT, of rather reniant, (mentioned in fiat. 32 
17. 8. a 2.) Denying, from the French Renier, negare. 
RENDER, from the French Rendre, i. e. reddere, retri- 

Euere,) Signifies with us the ſame thing. For example, 
this word is uſed in levying of a fine, which is either 

' fingle, whereby nothing is granted or rendered back again 
by the cogniſee to the cogniſor ; or double, which con- 


taineth a grant or render back again of ſome rent, com- 


mon or other thing, out of the land itſelf, to the cogn- 
for, Ec. Weſt. Symbol. part 2. tit, Fines, ſed. 21 and 50. 
Alſo there are ſome things in a manor that lie in prender, 
that is, which may be taken by the lord or his officers, 
when they happen, without any offer m:.de by the tenant, 
as eſcheats, and the like; ſome that he in render, 
that is, mult be delivered or anſwered 
tents, reliefs, heriots and other ſervices. Ibid. fed. 126. 
Alſo ſome ſervices conſiſt in ſeiſanc e, ſome in render. 
Perkins's Reſervations 696. | 
RENEGATE, Which we call Runnevate, is 
one who was a Chriſtian, and afterwards negat Chriſtum: 
I is mentioned in Hoveden anno 1192. by the name of 
Neneex, viz. Et cepit in equitatione illa 24 paganss, & unum 
negaverat. 
* RENOYANT, (From renova, to renew) Renewing or 


| growing again. The parſen ſued one for tithes, to be paid | 


of things renovant, but bis bore being only for labour and 
travel, would not renew, Ac. Cro. part 2. fol. 430. 
RENT, /redditus in Latin, from redeunds, becauſe, as 
Fleta tells us, Retroit & quotannisredit. Lib. 3. c. 14.) 
igniſies with us a ſum of money, or other c ion 
iſſuing yearly out of lands, or tenements. Plowden, fol. 
132, 138, 141. Browning's caſe ; of which there are 
three forts, viz. Rent-ſerv . 
Kent. ſer vice is, where a man holds his lands of his lord 
by fealty and certain rent, or by fealty-ſer vice, and cer- 
tainrent, Litt. lib. 2. cap. 12. Or that which a man 
making a leaſe to another for term of years, reſerveth 
yearly to be paid him for them. In the terms of the law, 
this reaſon is given for it, becauſe it is at his 
either to Ciſtrain, or bring an action of debt. Rent- 
charge is, where a man makes over his eſtate to another, 
by deed indented, either in fee, or fee-tail, or for term 
of life, yet reſerves to himſelf, by the fame indenture, a 
ſum of money yearly to be paid to him, with claute of 
diſtreſs for non-payment. Littleton ubi ſupra. Rent- 
feck, otherwiſe a dry rent, is that, which a man making 
over his eſtate by deed indented, reſerveth yearly to be 
paid him, without clauſe of diſtreſs mentioned in the in- 
denture. Litt. ibid. See the difference between a rent 


and an annuity in Dedlor and Student, pag. 30. Dial. 


primo. Cowel. 

Littleton deſcribes a rent- ſervice to be where the tenant 
holdeth his land of his lord by fealty and certain rent, or 
by ather ſervices and certain rent. Lit. ſet. 213. 

The ſervices are of two forts, either expreſſed in the 
leaſe or contract, or raiſed by implication of law. When 
the ſervices are expreſſed in the contract, the quantum 

muſt be either certainly mentioned, or be ſuch as to a re- 
terence to ſomething elſe may be reduced to certainty ; 
or if the lefſor's demands be uncertain, it is impoſſible 


 arpounting to a grant from the 


by the tenants, as | 


ire, rent-charge and rent-ſcch. | 


Sy» 

to give him an adequate fatisfaftion or compenſa:iat for 
them, as the jury cannot determine what injury he has 
ſuſtained. Co. Lit. 96. a. Stil. 397. 2 Ld. Raym. 1160. 

The ſervices implied are ſuch as the law obliges the 
tenant to pertorm when there are none contracted for in 
the grant; and theſe are more er leſs according to the 
duration of the gift; at Commoti law, before the ſta- 
tute Quia empteres terrarum, if the tenant made a feof- 
ment in fee without any reſervation of ſervices, the feof- 
fee held by the ſame ſervices by which the feoffor held 
over; becauſe the ſervſtes being an encumbrance | 
land, which the tenant could not diſcharge without 
lord's conſent, muſt follow the land into whoſe 
ever it comes. Co; Lit. 22, 23. 

Where a man ſeiſed of lands 
indenture a yearly rent; to be iſſuing 


J 
a Pr 


a 
L 


by 
out 


: 
i 


land, to another in fee; in tail, for life or years, with 4 
clauſe of diſtreſs ; this is a rent-c 


* 


2 


are charged with a diſtreſs by the expreſs grant or 


fion of t = otherwite it would not 
See ANNUITY. f 1 
— 


x1 


So if a man makes a feoffment in fee; 
and if the rent be behind, that it ſhall be lawful 
to diflrain, this is a rent-charge, 
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Co. Lit. 170 3 134. 4 

A rent gran r equality of partition 
ners to another is a rent- charge, and — of com- 
mon right without clauſe 0? diſtreſs; and altho” there be 
no tenure of the ſiſter who grants it; for as the law ſot 
the convemency of the coparceners allows of fuch 
it mult conſequently give a remedy to the grantee for 
recovery of it. Lit. ſeft. 252. 

A rent-ſeck is ſo called, becauſe it is unprofitable to 
the grantee, as before ſeiſin had he can have no r.-medy 
for recovery of it; as where a man ſeiſed in fee grants a 
rent in fee for life or years, or where a man makes a 
feoffment in ſec or for life, remainder in fee, reſerving 


rent without any clauſe of diſtrefs, theſe are rent-ſecks ; 


for which, by the policy of the ancient law, there was 


no remedy, as there was no tenure between the grantor 


and grantee, or feoffor and feoffee, and 


ly no 


TH 
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by which the rent was created were loſt, 
ſequently no remedy for the rent at law ; and the 


: 


upon the plaintiff*s proving conſtant payment till the 
mn Gs RT. 
rears and by the payment it was 

and that he 

law, there 
fore the court decreed the defendant to the rent, 
and ſo ſubjeQed his which poſſibly might not have 
been liable by the deed that created the rent. 1 Chan. 
Ca. 120. Cullet v. Facques. But fee ftat. 4 Geo. 2.c. 28. 


in the next diviſion of this title. 


1. Statutes concerning rent. 


2.0 ing and rent, and i ” 
1 in what caſes a 


Of the he of Sm rent, and the place where the 


3- 
| demand is tobe . 


1. Statutes concerning rent. 


Stat. 32 i Ip 8. c. 37 ſed. 1. 
miniſtrators of tenants in fee tenants i i 
and tenants for term of —— Ao xt ag 
Charges, rent-ſecks, and fee - farms, unto whom any ſuch 
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tent or ſee · farm ſhall be due, ſhall have an action of debt Sec. 7. Provided, "Fiat ſuch diſtre!; be made within 
for ſuch ges againſt the tenants that ought to have ſix calendar months after the determination of tuch eule, 
paid in the life-time of their teſtator, or againſt the exe- and during the continuance of fuch landtord's title, and 
cutors and adminiſtrators of the ſaid tenants; and it * — the 8 of the tenant from whom fuci ad. 
wfu every ſuch executor and adminiſtrator rears became due. ; 
3 * any ſuch rent or fee-farm is due, | Seel. 8. Nothing in this act ſhall prejudice hot ajeſtx 
to diſtrain ſor the arrearages upon the land charged with in the levying debis or foricitures. g 
the payment, ſo long as the faid lands continue in the | Stat. 4 Ces 2. cap. 28. /ef. r. In caſe any tenant tor 
ſeifin or poſſeſſion of the tenant in demean, who ought to [life or years, or other perſon who fhall come into pot. 
have paid the rent or fee-farm, or in the ſeiſin or poſſeſſion | ſeſſion of any lands, Ce. under or by collufon with 
of any other perſon claiming only rom the ſame tenant fuch tenant, mall wilfi.liy hold over after the determina- 
by purchaſe, gift ordeſcent, in like manner as their teſ- I tion of ſuch term, and alter demand made in writing, 
tator might have done. | for delivering the policfſion thereof, by the per ſon is 
Fed. 2. This act ſhall not extend to any ſuch manor | whom the remainder or reverſion thall belong or jus 
or lordſhip in Wales, whereof the — 1 uſed — ; — > uy ry © _ double the 
z ind to o every lord lordſhip, yearly value of the |: Oc. etal > to be rec 
time out of mind to pay — 1 50 by An of mo SR the defendant — 
8 i ies wherewith the ſaid inha- | be obliged to give ſpeci il ; againſt which p 
— — — Lr. the lord's anceſtors or there ſhall be no relief in equity. 5 
| Sec. 2. In = caſes —_ landlord and tenant b 
, man ſhall have in the right of his wife, often as one half year's rent fhall be in arrear, and 1 
—_— 4 | ie, fee-tail, or right of life, in tandlord hath right by law to re- enter for — 
any rents or fee - farms, and the ſame ſhall be unpaid in ſuch landord may, without any formal demand or re- 
the wife's life ; the huſband after the death of his wiſe, entry, ſerve a declaration in <jeQment; or, in cafe the 
his executors and adminiſtrators, ſhall have an action pt [ame cannot be legally ſerved, affix the fame upon the 
debt for the arrearages againſt the tenant of the demean |door of any demiſed meſſuage, or upon fonze notorious 
that ought to have paid the ſame, his executors or admi- pl. ce of the lands, Se. comprized in ſuch declaration; 
i alſo the huſband after the death of his [which ſervice or affixing ſuch declaration ſhall ſtand 
arreatages, in like manner as if inſtead of a demand and re-entry ; and in caſe of judy. 
ment againſt the caſual ejeflor, or nonſuit tor not con- 
feſſing leaſe, entry and ouſter, it ſhall be made 
Ito the court by affidavit, or be proved upon the trial in 
caſe the defendant appears, that half a year's rent was 
due before the declaration was ſerved, and no ſufficient 
diſtreſs was to be found, and that the leſſor in ejectment 
had power to re-enter ; the lefſorin ejectme nt ſhall re- 
cover judgment and execution, in the ſame manner as if 
the rent in arrear had been legally demanded, and a re- 
made; and in caſe the leſſee or other perſon claim- 
ing under the leaſe, ſhall ſuffer judgment to- be recover- 
ed in ſuch ejectment, and execution executed, without 
paying the rent and arrear with coſts, and without filing 
any bill for relief in equity within ſix calendar months 
after executionexecuted ; the ſaid leſſee and all perfons 
claiming under the leafe, ſhall be barred from all relief 


ads, & 
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f 
i 


| 
| 


in law or equity, other than by writ of error : provided 
that nothing herein ſhall bar the right of any mortgagee 
>| of ſuch leaſe, who ſhall not be in poſſeſſion, ſo as ſuch 
mortgagee, within fix calendar munths after execution 
executed, pay all rent in arrear, and coſts and damages, 
and perform all covenants and agreements on the part of 
the firſt leflee. | 
Sed. 3. In caſe the leflce, or wo — wo claiming 
any right in law or equity to the leaſe, thall within the 
time aforeſaid file a bill for relief in any court of equity, 
ſuch perſon ſhall not have or continue any injunction, 
is | unleſs he ſhall within forty days after full anſwer bring 
into court ſuch ſum of money, as the-leffor ſhalt in his 
anſwer ſwear to be due over and above all juſt allowances, 
and alto the coſts taxed, to remain till the hearing of the 
cauſe, or to be paid out to the leſſor on ſecurity, ſubj 
to the decree of the court; and incaſe ſuch bill ſhall be 
filed within the time aforeſaid after execution executed, 
the leſſor of the plaintiff ſhall be accountable only for :o 
much as he ſhall really and without wilful neglect make 
of the demiſed premiſſes, from the time of his entering 
into actual poſſeſſion ; and if what ſhall be ſo made by the 
leflor of the plaintiff, happen to be leſs than the rent reſerv- 
4. It ſhall be [awful for any perſon, having rent ed, the leſſee, before he ſhall be reſtored to his poſſeſſion, 
due upon any leaſe for life, to bring an action for ſuch ſhall pay fuch leflor what the money fo made fell ſhort. 
Arrears, as a leaſe for years. Seck. 4. If the tenant ſhall, at any time before trial 
| Sf. 5. All diſtreſſes hereby empowered to be made, | in ſuch ejeQment, tender to the leſſor, his executors or 
ſhall be liable to ſuch ſales, and in ſuch manner, as by 2 | adminiſtrators, or his attorney in that cauſe, or pay into 
Will. & Mar. ff. 1. cap. 5. court all arrears with coſts, all proceedings on the ejea- 
Sect. 6. It ſhall be 2 any perſon having rent | ment ſhall ceaſe ; and if ſuch leſſee ſhall upon ſuch bill 
due upon any leaſe for life, for years, er at will, deter- filed be relieved in equity, he ſhall enjoy the demiſed 
mined, to ſtrain ſuch arrears, after the determination | lands according to the eaſe without any new lea'e. 
of the leaſes. | 
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Sd. 5. All perſons ſhall have like remedy by diſtreſs, 
and impounding and ſelling the ſame, in caſes of rents-ſeck, 
rents of aſſiae, and chief rents, which have been anſwer- 
ed or paid for three years within the ſpace of twenty years 
before the fitſt day of this ſeſſion of parliament, or ſhall 
be hereafter created, as in caſe of rent reſerve upon 


leaſe. 

$:#7. 6. Incaſe any leaſe ſhall be ſurrendered in order 
to be renewed, and a new leaſe executed by the chief 
lundlord, the new leaſe ſhall, without a ſurrendet of the 
under-leaſes, be as valid, as if all the under-leaſes had 
perſon in whom any eſtite 
for life, or years, ſhall be veſted by virtue of ſuch new 
leaſe, ſhall be entitled to the rents and duties, and have | 
Ike remedy for recovery thereof, and the under-leſſces 
ſhall hold and enjoy the tenements, as if the original | 
leaſes had been kept on foot; and the chief landlord ſhall | 
have the ſame remedy, by diſtteſs or entry, for the rents| 
and duties reſerved by ſuch new leaſe, fo far as the ſame 


been ſurrendered ; and every 


exceed not the rents and duties 


of which ſuch under-leaſe was derived, as they would 
have had in caſe fuch former leaſe had been continued, 
the under-leafes had been rene wed under fuch new 


ect. 7. Nothing in this act ſhall extend to Scotland. 
Stat. 11. Geo. 2. cap. 19. [See the firſt nine ſections of 
this at under tit. DISTRESS] ſeQ. 10. It ſhall be lawful | 
any diſtreſs ſor rent, to 
impound or ſecure the diſtreſs on ſuch part of the pre-| 
miſſes chargeable with the rent as ſhall be moſt conveni- 
ent, and to appraiſe, ſell and diſpoſe of the ſame upon the | 
remiſſes, as any perfon may now do off the premiſſes, 
by view of 2 ul. & Mar. flat. 1. cap. 5. or of 4 Arrears of rent due from farmers of revenue > are 


for any perſon lawfully taking 


2. cap. 28. And it ſhall be 


to come and go to and from ſuch part of the premiſſes, to 
view, appraiſe and buy, and alſo to carry off the ſame on 
account of the purchaſer ; and if any pound-breach or | 
goods diſtrained for rent ſecured by 

aggrieved ſhall have like re- 


life may in an action on the caſe 


nants, if ſuch tenunt for life die on the on which the 
fame was made payable, the whole, or if before ſuch a 
da, then a proportion, of ſuch rent, according to the 
time fuch tenant for life lived of the laſt year or quar-| 
ter, or other time, in which the faid rent was growing 


due, making all juſt allowances. 


Sec. 16. If any tenant holding tenements at a rack- 
rent, or where the rent reſerved ſhall be full three 
_ fourths of the yearly value of the iſſes, who ſhall 
de in arrear for one year's rent, | deſert the pre- 
miſſes, and leave the ſame uncultivated or unoccupied, | 
fo as no ſufficient diftreſs can be had to countervail the 
arrears; it ſhall be lawful for two juſtices of peace (hav- 
ing no intereſt in the premiſſes) at the requeſt of the 
landlord, his bailiff or receiver, to go up and view the 
fame, and to affix on the moſt notorious part notice in 
writing, what day (at the diſtance of fourteem days at 
teaſt) they will return to take a ſecond view; and if 
upon ſuch ſecond view the tenant, or ſome perſon on his 


behalf, ſhall not a and 
there ſhall not be cient di 


the juſtices may put the landlord in poſſeſſion, and the 
leaſe to fuch tenants, as to any demiſe therein contained 


only, ſhall become void. 
Vor. II. No. 121. 


ſtatute. 

Sd. 14. It ſhall be law ful for the landlord, where the 
E is not by deed, to recover a reaſonable ſatis- 
faQion for the tenements occupied by the defendants, in 
an action on the caſe for the uſe and occupation of what 
was held; and if in evidence on the trial any parol de- 
miſe, or any agreement not by deed, whereon a certain 
rent was reſerved, ſhall appear, the plaintiff may make 
uſe thereof as an evidence of the quantum of the da- 


Sed. 15. Where any tenant for life ſhall die before or 
on the day, on which any rent was reſerved upon any de- 
miſe which determined on the death of ſuch tenant for 
life, the executors or adminiſtrators of ſuch tenant for 


reſerved in the leaſe out 


: 


lawful for any perſon 


recover of the under-te- 


y the rent in arrear, or 
upon the premiſſes, 
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| $8. 17. Provided, That ſuch proceedings of the juſti- 


ces ſhall be examinable in o in a fummary way 
juſtices of aſſize ; and if they lie in London or Mi eſex 
by the judges of the courts of King's Bench or Common 
Pleas; and if in the counties palatine, then before the 
judges thereof; and in Wales, before the courts of 

ſeſſions : Who are impowered to order reſtitution to be 
made to fuch tenant, together with his coſts to be paid 


| the landlord, if they ſhall ſee cauſe for the ſame; and in 


caſe ſhall affirm the a& of the juſtices, | 
— — 51 for the appeal. and 
 $e8. 18. In caſe any tenant ſhall give notice of his in- 
_ | at the time in ſuch notice con- 
_ | SSS ini 

to the landlord double the rent whi 
red Saba x which he ſhould 


Provid: 
rregularity afore- 


goods thereupon, it ſhall be [awful for the — 
plead the general iſſue; and in caſe the plaintiffs become 
nonſuit, Oc. the defendant ſhall recover double coſts. 
1 
prejudi payment of rent to a grantor before notice 
of the grant. And by ſtat. 20 Geo. 2. c. 52. ſed. 42. 


out of the general pardon. 


2. 1 23228 and « * INN). 5 | any 
2 — and in what caſes a 


tenant is there reſiding on the p 
the rent for the preſervation 


to be on the land ready to the rent, the law wi 
give the leflor the Ar | 4 
nant's eſtate, without a wilful default in him; 
actually made 
on the land. Co. Lit. 201. 5. Heb. 207, -"g 

Ru 51. Plau. 70. 7 Ca. 56. IA? 5 
80 if there had been 2 nomine penæ given to 
for non-payment, the leſſor muſt demand the r 
he can be entitled to the penalty; or if 
been, that if the rent were behind, that the 
leſſee ſhould ceaſe, and be voided; in theſe 
mult be an actual demand made, becauſe the 
tion is, that the leſſee is attendant on the land t 
penalty and preſerve his eſtate, and therefore ſh 
puniſhed without a wilful default; and that canno 
made appear without a demand be 
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ed to & and if it be behind, being lawfully demanded, 


| 


70 


is not in deſtruc- 


of the rent; and therefore he ſhall not de pu- 
vidhed in ſuch caſes without a wilful default in him, which 
cannot 
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diſtrain without any | 
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done at one time and place, viz. upon the land; for the 


diſtreſs is in itſelf a lawful demand, and therefore needs 


no actual demand previous to it; becaule all that was re- 
ired by the was a lawful demand, which the di- 
ſs in its own nature is. 2 Rl. Abr. 426. Heb. 208. 


| and ſee Dy. 348. 


And there feems to have been formerly another excep- 
tion admitted, that where the remedy was by way of en- 
try for non-payment, that yet there needed no demand; 
if the tent were made payable at the place off the land; 
becauſe they looked upon the money payable off the land 
to be in nature of a fum in groſs, which the tenant had 


at his own peril undertaken to pay; but this opinion has 
— 2 for the 3 
change or alter the nature of the ſervice, but it remains 
in its nature a rent, as much as if it had been made pay- 
able the land; and therefore the preſumption is, 
that the tenant was there to pay it, unleſs it be over- 
thrown by the proof of a demand; and without fuch de- 
mand, and a negleQt or refuſal thereupon, there is no in- 
jury to the leſſor, and conſequently the eſtate of the leſ- 
ſee ought not to be defeated. Plow. 70. 4 Co. 73. 
Moor 408, 598. Cro. Eliz. 415, 435, 536. 

But when the power of re-entry is given to the leſſor 
for non-payment, without any further demand, there ir 
ſeems that the leſſee has undertaken to pay it, whether 
it be demanded or not; and there can be no preſump- 
tion in his favour in this caſe; becauſe, by diſpenſing 
with the demand, he has put himſelf under the neceſſity 
of making an actual proof that he was ready to tender 
and pay the rent. Dyer 68. 

There is another exception when the remedy is by diſ- 
treſs, and that is when the tenant was ready on the land 
to pay the rent at the day, and made a tender of it; there 
it ſeems there muſt be a demand previous to the diſtreis, 
becauſe where the tenant has ſhewn himſelf ready on the 
day by the tender, he has done all that in reaſon can be re- 
quired of him; for it would put the tenant toendleſ; trou- 
dle to oblige him every day to make a tender; it being al- 
r uncertain when the leſſor will come for his rent, 
o_ he has omitted to receive it the day which he him- 

has appointed by the leaſe for payment and receipt; 
wherefore as the — muſt — the leſſor, — — 
ready to pay it at the day appointed for the payment of 
it, or elſe the leſſor may diſtrain for it without any de- 
mand; ſo where the leſſor has lapſed the day of payment, 


and was not on the land to receive it, he muſt give the 


tenant notice to pay it before he can diſtrain for it; for 
the tenant ſhall be put to notrouble where it appears that 
he has omitted nothing on his part. Hob. 207 2 Rel. 

And where the tender was made by the tenant on the 
land at the day, there a demand on the land is ſufficient 
to juſtify = Gfl. eſs after the day; becauſe the demand in 
ſuch caſe is of equal notoriety with the tender, and by a 

ought to take notice of tuch 


r 


parity of reaſon the tenant 


demand, as well as the leſſor of the tenant on the land. 


But if the tenant had tendered the rent on the day to 
of the leſſor, and he refuſed it, it ſeems by 
opinion, that the leſſor cannot diſtrain for 
that rent, without a demand of the perſon of the tenant; 
demand ought to be equally notorious to 
tender was to the leſſor. Hob. 207. 


15 


8 
8 
8 


he is not, 

ment to pa rent, 

422 — it, — after - 
of the tenant on the 
his aſſize ; becauſe the tenant, 
day, has done all that was required 
is part; and if the grantee might have his aſſize, a- 
the day, without a demand of the 
perion, 


15 


— 
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might be made a diſſeiſot, and dama- 


perſon, the tenant mi 
res for the diſſeiſin laid upon him, without any wilful 
Cult in him; but in the caſe of a rent-charge, after 
ſuch tender of the tenant on the land, the grantee may 
afterwards demand the rent on the land, becauſe he has 
his remedy by diſtreſs, which is no more than a pledge 
for the rent ; and this being to be found and taken of the 
land, the grantee need only demand his rent where he 
" can find his remedy, which is on the land; but in this 
eife if the grantee cannot find the tenant on the land 
to demand the rent, he may, on the next feaſt on which 
the rent is payable, demand all the atrears on the land; 
and if the tenant is not there to pay it, he has failed of 
his duty, and is guilty of a wilful default, which amounts 
to a denial; and that denial being a diſſeiſin of the rent, 
the grantee may have his aſſize, and by that ſhall recover 
all the arrears. Cro. Car. 508. 7 Co. 57. Hob. 207. 
2 Nol. Abr. 427. 1 
But if there has been neither & tender of the rent, 
nor a demand of the grantee on the day, there the gran- 
tee afterwards demand the tent on the land; be- 
"Ek the tenent having exited — a tendet 
on the day, he is ſtill obliged to anſwer the legal demands 
of the grantee, which is well made upon the land, bes 
cauſe the rent iſſues — 5 
der on the day of payment, the rent is due and pay 
— are and therefore a demand in the 
fame manner as the law requires is ſufficient ; and con- 
ſequently the non-payment, after a demand on the land, 
is a denial and diſſeiſin, for which the 7" may have 
his afſize. Litt. ſed. 233. 7 Co. 57. 2 Abr. 427. 
If a leaſe be made reſerving rent, and a bond 
for per 


given 
of covenants and payment of the rent; 


te leſſor may ſue the bond without demanding the rent; 


for the bond being only a collateral ſecurity for the rent, 
makes no alteration in the name of it; but it muſt ſtill 
be paid in the ſame manner, and at the ſame time and 

, 2s if there had been no bond given; and there- 

is ſubje& to the former rules and diſtinctions as to 
the demand. Cro. Eliz. 332. Cro. Car. 76. Heb. 8: 
If there be ſeveral things demiſed in one leaſe, with 


ſeveral reſervations, with a clauſe, that, if the ſeveral | 


yearly rents reſerved be behind or unpaid in part, or in 


alt, by the ſpace of one month after any of the days on | 


which the ſame ought to- be paid, that then it ſhall be 


lau ful for the leſſor, into ſuch of the premiſſes, where- | 


upon ſuch rents being behind is or are reſerved, to re- 

enter; theſe are in the nature of diſtin& demiſes, and 

ſeveral refervations ; and ly there muſt be di- 

ſtinct demands on each demiſe to defeat the whole eſtate 
demiſed. Yaugh. 71, 72. 

Alſo as to a neceſſity of the demand of the rent, there 
is a difference between a condition and a limitation; for 
inſtance, if tenant for life (as the caſe was by 
ſettlement with power to make leaſes for twenty-one 
years, ſo long as the leſſee, his executors or aſſigns ſhall 
duly pay the rent reſerved) makes a leaſe purſuant to the 
power; the tenant is at his peril obliged to pay the rent 


without any demand of the leſſor; becauſe the eſtate is | 


limited to continue only ſo long as the reſt is paid; and 
therefore for the non-performance according to the limi- 


tation, the eſtate mull determine; as if an eſtate be made | 


to a woman dum ſola fuerit, this is 3 word of limitation 
which determines her eſtate upon her marri 


3, 32. Triſtram v. Counteſs of Baltinglaſs. 


Nate. It ſeems the better way for the leſſor to have a 


clauſe of re-entry for non-payment of the rent, than a 
clanſe that the leaſe ſhall be void for yment ; be- 
cauſe, in the cafe of re-entry, a demand by the leſſor, and 


non-payment by the leſſee does not avoid the leaſe; be- 
cauſe there muſt be an actual entry to determine it, to 
which, as it is ſaid, there muſt be an actual demand pre- 
cedent; ſo that in this caſe an actual demand does not 
determine the leaſe, but only puts it in the power of the 
leſſor to avoid it; and this being diſcreti in the leſ- 
for, he may either recover the rent by action of debt, 
ard ſuffer the leaſe to continue; or after ſuch actual de- 
mand he may by entry defeat it. But if the clauſe be, 


tor non-payment the leaſe ſhall be void, then it the 


iage. YVaugh.| 
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leflor ſhall unadviſedly an actual demand of the 
rent, and the leſſee not be able at that time to pay it, 
he has thereby actually determined the leale; becauſe 
there is no re-entry previous to determine an eſtate al- 
ready void in itſelf: Yet even in this caſe, if the leſſor 
forbears to make an actual demand when the rent is in 
arrear, he may recover it by action of debt or diſtreſs, 


and ſo continue the leaſe, becauſe theſe remedies, being 
| not in defeaſance of the grant, the leſſor may purſue 
without an actual demand; but this obſer vation is to be 
intended only of a leaſe for years; for in caſe of a leaſe 
Lor 
| the 


try, though the clauſe be, that for non-pa 


caſe. 
One makes a leaſe for years, 
the two moſt uſual feaſts in 


the rent at the feaſt-day, but ſome time af- 
ter within the month makes a tender of it at the place 
| appointed ; tis doubted if this be ſufficient without a ten- 
der at the laſt inſtant of the laſt day of the month; but 
it ſeems not, becauſe the leſſor might have been there on 
the laſt inſtant of that day to have demanded it, and 
then for non the leaſe will be void, and conſe- 
quently ſuch tender before the laſt inſtant cannot ſave it. 
Dyer 87, 88. | 

| "Nicholls the opinion of the court in this caſe ; 
leſſee of tithes (without any barn or ſoil) rendering rent, 

with a proviſo, that if the rent be not paid, that the 
leaſe ſhould be void, whether the leſſor ſhould be obliged 
to ſeck the leſſee, and demand the rent of him, or that 
the leſſee ought to ſeek the leſſor? And it was held, that 
the leſſee ought to ſeek the leſſor, and that fo it had been 
ruled before that time, for he that needs, muſt blow the 
| coals, and at the peril of the leffee the rent mult be paid, 
otherwiſe the leaſe is gone. Ney 145. 


The time for payment of rent, and conſequently for 
a demand, is ſuch a convenient time before the tun-ſet- 
ting of the laſt day, as will be ſufficient to have the 
money counted ; but if the tenant meet the leſſor on the 
land at any time of the laſt day of payment, and tender 
the rent, that is ſufficient tender, becauſe the money is 
to be paid indefinitely on that day, and therefore a ten- 
der on the day is ſufficient. Lit. 202. a. Dalſt. 
44- Sav. 253. 4 Leon. 171. 1 Saund. 287. | 
I aleaſe is made, ing rent at Michae/mas be- 
tween the hours of one and five in the afternoon, with a 
clauſe of re-entry, and the leſſor comes at the day about 
two in the afternoon, and continues to five, this is ſuf- 


that if the rent i the day, and ten days after, 
ng in the mean time demanded) 
found upon the land, that the leſſor might re- enter; if 


the rent be behind at the day, 1 
his cattle, 


and 
ſufficient diſtreſs be upon the land till th 
| the tenth day, and then the lefſee takes aw 
and the leſſor demands the rent at the laſt hour of the 
day, and the leflee does not it, nor is there any diſ- 
treſs upon the land; yet the r could not enter, be- 
cauſe he made no demand in the mean time between ihe 
day of payment and the ten days, which by the clauſe 
he was obliged to do. Cro. Eliz. 63. Worceſter v. Stone. 


As to the place of demanding rent, we muſt obſerve 
the difference between à remedy by re-entry and diſtreſs, 


for 
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demand muſt be u 


| © WM, 
for when the rent is reſerved, upon condition that if it ſince the demand was not made at both of th. barns, the 
be behind, that the leſſor may re-enter, in ſuch c-ſe the | is nothing to deſtroy the pretumpiton that the tenant — 


pon the moſt notorious place on the | at the proper place ready to pay to fave the condition; 


land; and therefore if there be a houſe upon the land, and if the leſſor did not demand it at the proper place, he 


the demand muſt be at the fore-door thereof, becauſe the | 


tenant is preſumed to be there reſiding, and the demand 
being required to give notice to the tenant that he may 
not be turned out of poſſeſſion without a wiltul default, 
ſuch demand ought to be in the place where the end and 


ſhall not take advantage of the condition. Dyer 229, 
in margin. 

But how juſt and reafonable the above caſes and dif. 
tinctions might have been, and however neceſfary the 
knowledge of them, yet now, by ſtat. 4 Ces. 2. c. 28. 


intention will be beſt anſwered. Co. Lit. 153, 201.| et. 2. it is enacted, Cc. See the firſt diviſion of this title, 


2 Rol. Ar. 428. 2 
And it ſeems the better opinion, that it is net ne- 


ceſſary to enter the houſe, though the doors be open, 


becauſe that is a place appropriated for the peculiar uſe 
of the inhabitant, into which no perſon is permitted 
to enter without his permiſſion, and it is reaſonable 
that the leſſor ſhall go no farther to demand his rent, 
than the tenant ſhall be obliged to go, when he is bound 
to tender it; and a tender by the tenant at the door of 
the houſe of the leſſor is fufficient, though it be open, 
without entering; and therefore by a parity of reaſon a 
demand by the ſeſſor at the door of the tenant, without 


entering, is ſufficient. Dalſt. 59. Co. Lit. 20t, 1 Ad. 


27. 3 Leon 4. and fee Cro. Eliz. 15. 

But when the demand is only in order for a diſtreſs, 
there it is ſufficient, if it be made on any notorious part 
of the land, becauſe this is only to entitle him to his re- 
medy for his rent; and therefore the whole land being 
equally the debtor, and chargeable with the rent, a de- 


mand upon it, without going to any particular part of it, 


is ſufficient. Co. Lit. 153. 


If a wood be let, reſerving rent, the demand ought to] rents were ſtill reſerved, and made payable again to the 


be made at the gate, or ſome highway leading through 
the wood, as the moſt notorious place. Co. Lit. 202. 
If a rent-ſeck be granted out of A. payable at B. the 
grantee may demand it at A. and if the tenant be not there 
to pay it, it is a diſſeifin, for which the grantee ma 


have his aſſize; and a demand at B. had likewiſe been 
good, becauſe that, by the expreſs appointment and a- 
t of the parties, was the place where the rent 


was made pay Bendl. 39. Cro. Elia 324. Cre.| 
— ges will keep and leave them in repait: In this caſe the 


is preſumed to carry his wealth about him; but is rea- 
ſonably ſuppoſed to be at his place of habitation, ur upon 
the land whence it is gathered, and therefore the demand 
of the perſon off the land being not ſufficient to anſwer 
the intention of the demand, is uſeleſs amd inſignificant. 
Cro. Car. 521. Co. Lit. 153. 

If the King makes a leaſe reſerving rent, the tenant 
muſt pay it without demand, as is ſaid, either to his 
receiver tor that purpoſe, or at the receipt of the Exche- 
quer, as well as if by the words of the leaſe the rent had 
been made payable at his Exchequer, or into the hands of 
his receiver; but if the King grants the reverſion, the 
patentee muſt demand the rent upon the land, becauſe 
that is the place appointed by law, tor the reaſons already 
given, for a common perſon to demand the rent. 4 Co. 
73. Ca. Lit. 201. Cro. Eliz. 462. Ado. 404. Dyer 87. 

If a rent be reſerved, payable at the church of S. or 
D. 


places, becauſe the leſſee hath his election to pay it at 
either place ; and therefore to take advantage of the con- 
dition, the leſſor muſt demand in ſuch places where by 
his own agreement he has permitted the tenant to pay it. 
2 Rol. Abr. 428. | 

So if it had been reſerved to be paid at or in the church 
of D. it ought for the ſame reaſon to be demanded both 
within and without the church. 2 Rel. Abr. 428. 

If a leaſe be made of two barns, rendering rent, with 
condition of re-entry for non-payment, the leſſee tenders 
the rent at one barn, and the leſſor demands it at the 
other, yet the leſſor cannot re-enter, becauſe one barn 
being as nctorious, and conſequently as proper a place as 
the other for the payment, tis preſumed that the leſſee 
was at the proper place for payment, unleſs that pre- 
ſumption be overthrown by a demand; and therefore 


upon condition, it ought to be demanded at both| 


de la ley. 


For more learning on this ſubjeci, ſee 4 Bac. Abr. and 18 
Vin. Abr. tit. Rent. | 
RENTAL, A roll wherein the rents of a manor are 
written and ſet down, and by which the Jord's bailiff 
collects the ſame: It contains the lands and tenementy - 
let to each tenant, and the names of the tenants, the ſe- 
veral rents ariſing, and for what time, uſually a year, 


Compl. Court Keep. 475. 
„ice, de aſſiſa, vel 


RENTS OF ASSIZE, {(Redditus 
redaitus aſſiſus The certain and determined rents of anci- 
ent tenants paid in a ſet quantity of money of proviſions; 
ſo called becauſe it was ailized or made certain, and fo 
diſtinguiſhed from redditus mobilis, variable rent, that did 
riſe and fall, hke the corn- rent now reſerved to colleges. 
Cowel, edit. 1727. 

RENTS RESOLUTE, (Reuditus reſsluti,) Are ac- 
counted among the ſee - farm rents, to be fold by the ſta- 
tute of 22 Car. 2 cap. 6. and are ſuch rents or tenths as 
were anci yable to the crown, from the lands of 
abbies and religious houſes; and after their diſſolution, not- 
withſtanding the lands were demiſed to others, yet the 


crown. Cawel, edit. 1725. 

REPARATIONS. A tenant for life or years may cut 
down timber trees to make reparations, although he be 
not compelled thereto ; as where a houſe is ruinous at the 


y | time of the leaſe made, and the leſſee ſuffers it to fall, 


he is not bound to rebuild it, and yet if he fell timber for 
reparations he may juſtify the ſame. 1 Co. Inſt. 54. The 
':fſee covenants, that from and after the amendment and 
reparation of the houſe by the leſſor, he at his own char- 


leſſee is not obliged to do it, unleſs the leffor firſt make 
good the reparations: And if it be well repaired at firſt, 
when the leaſe began, and atter happen to decay ; the 


leſſor muſt firſt repair, before the leſſee is bound to keop 


it ſo. 2 Cro. 645. And if one covenant for the 
tion of a houſe, upon requeſt. of the leſſor, and he re- 
pair without it; this is no performance of the covenant. 


2 Leon. Ap. 72. See LEASE, COVENANT, WASTE. 


REPARATIONE FACIENDA, Is a writ which lies 
in divers caſes, whereof one is, where three are tenants 
in common, or joint-tenants or pro indiviſo, of a mill or 
honſe which is fallen into decay, and the one being wil- 
ling to repair it, the other two will not: In this caſe the 
party willing, ſhall have this writ againſt the other two. 
F. N. B. fol. 127. Of the various uſes of it, read Reg. 


Orig. fel. 153. 


REPASTUM, A repaſt or meal, unum repaſtum, one 
meal's meat given to ſervile tenants, when they labour- 
ed for their lord. Parech. Antiq. 401. 

REPEAL, (from the French Rappell, revecatio) Signi- 
_ revoke, as the repeal of a flatute is the revoking it. 

eb. 

REPLEADER, (Replacitare) Is where the plea of the 


plaintiff or defendant, or both are ill, or an impertinent 


iſſue joined; then the court makes void all the pleas 
which are ill, and awards the parties to replead. Termes 
Co. Ent 152, 221, 224. 

In debt againſt leſſee for years for rent, the defendant 
plea'ed, that before the rent due he the term to 
J. S. of which the plaintiff had notice; iſſue was joined 
upon the notice, and verdict for the defendant. It was 


inſiſted that judgment ought not to be given, but a re- 
pleader, the iſſue being upon a matter immaterial, the no- 
tice being no diſcharge without agreement or accep: ice 
by the firſt leſſor. And Twi/den J. ſaid, that if an improper 
iſſue is taken and verdict given, the judgment ſhall there- 
upon be given whether for the plaintiff or defendant, and 


Cited 
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cited Cru. J. $75. But an immaterial iſſue is, where upon 
the veidict the court cannot know for whom to give 
the judgment, whether for plaintiff or detendant. And 
to this the Chief Juſtice and Windbam J. agreed, and 
awarded a repleader. Lev. 32. Paſch. 13 Car. 2. B. R. 

cant v. Fairfax. 

wy upon — againſt the defendant, as executor ; 
the iſſue was joined, whether he had aſſets or not on the 
zoth of November, which was the day when he had no- 
tice of the plaintiff's original; and it was found, that 
then he had not aſſets. It was moved for a repleader, 
becauſe (as was ſaid) this was an immaterial iſſue ; for 
though he had not aſſets then, yet if he had any after- 
wards he is liable to the plaintiff 's action; but it was in- 
ſiſted to have judgment upon the ſtatute of 32 H. 8. 30. 
becauſe here the parties only doubt whether there were 
aſſets at the time of the notice. And it was found, that 
there were none, and that therefore judgment is to be 
given accordingly. And of that opinion was the whole 
' court. 2 Mad. 139, 140. Mich. 28 Car. 2. C. B. Read 
v. Dawſon. 5 3 3 

Atkins J. was clear of opinion, that if the parties join 
in an immaterial iſſue there ſhall be no repleader, becauſe 
it is helped after verdict by theſe words in the ſtatute, 
viz. (Any ifſue) and it is not ſaid an iſſue joined upon a 
material point, and the intent of the ſtatute was to 
prevent repleaders; and that if any other conſtruQion 
mould be made of that act, he was of opinion, that the 
judges fat there not to expound but to make a law; for 


by ſuch an interpretation much of the benefit intended| 
by the act to the party, who had a verdi, would be re- 


ſtrained. But the other juſtices were all of opinion, that 


fince the making of this ſtature it had been always| 


allowed, and taken as a difference, that when the iſſue 
was pet ſe Aly material there ſhould be no repleader; but 
that it was otherwiſe where the iſſue was not material. 
2 Mad. 140. in the cafe of Read v. Datuſan. 
In reple vin the defendant claims property, and ſays, that 
the goods are his, ab/que bor that they are the plaintiff's; 
the plaintiff replies, that they are his, abſque bac that 
they are the detendant's, & boc petit qucd inguiratur per 
patriam; this was taken to be an immaterial iſſue, and a 
repleader or a new trial awarded; for that upon this iſſue 
the property cannot be tried; for the plaintiff ought to 
ve them to be his, and not the defendant to be his; 
for if they be a ſtranger's and not the plaintiff's, the 
plaintiff has no right to take them. Sin. 65. pl. 11. 
Mich 34 Car. 2. B. R. Hubloun's caſe. tee 18 Fin. Abr. 
tit. Repleader. . 

REPLEGIARF, Is properly to redeem a thing de- 
tained or taken by another, by putting in legal ſureties. 
See REPLEVIN. 

REPLEGIARE DE AVERIIS, Is a writ brought by 
one whoſe cattle are diſtrained, or put in the pound, upon 
any Cauſe, by another, upon ſurety given to the ſheriff 
to proſecute or anſwer the action in law. Stat. 7 H. 8. 
cap. 4. F. N. B. fol. 68. See the Reg. Orig. divers for 
of this writ in the table, and alſo in the Regiſter Judi- 


— 


cial, fol. 58, 70. The New Book of Entries, verb. Re- 


plevin, and Dyer, fel. 173. num. 64. 
REPLEVIN, CPlevina from replegiare, to deliver to 
the owner upon pledges, ) Is the bringing of the writ called 


replegiare facias by him that has his cattle or other goods 


diſtrained by another, for any cauſe, and putting in ſurety 
tothe theritf, that upon delivery of the thing diſtrained, 
he will proſecute the action againſt the diſtrainer. Ce. 
en Lit. lib. 2. cap. 12. ſect. 219. We read of Canes 
replegiati, hounds replevied, in a caſe between the abbot 
of St. Albans and Gesffery Childwick, 24 Hen. 3. Gcods 
may be replevied two manner of ways, by writ, and 
that is by the Common law, or by plaint, and this is by 
ſtatute law, for the more ſpeedy having again of their 
cat'le and goods. Replevy is alſo uſed tor the bailing of 
a man. Staundf. Pi. Car. fel. 72, 74. and Weſtm. 1. c. 11. 


& 15. Replegiare eft repoſcere bana mobilia dato apud| 


prefetium vade Juſſore; ſane & Anglis breve per 
"I bona ea —— — fo Sc. Voſſius de vitti; 
monis, lib. 2. c. 25. See Skene ed. verbo. 
Replevin is a re-delivering to the owner, by the ſhe- 
Vor. II. No. 121. 


1 
riff, his cattle or goods diſtrained upon any cauſe, upon 
ſurety that he will purſue the aQtion — him that 
diſtrained; and if he purſue it not, or if it be adj 
againſt him, then he who took the diſtreſs ſhall have it 


again, and for that purpoſe have a writ of returns 
— Co. Lit. 145.6. 4 22 ; 

Replevin is a writ, and uſually granted in caſes of 
diſtreſs, and is a matter of right ; ſo that it a man grants 
a rent with clauſe of diſtreſs, and grants further, that the 
diſtreſs taken ſhall be irrepleviſeable, yet may they be te- 
plevied ; for ſuch a reſtraint is againſt the nature of a 
diſtreſs, and 'no private perſon can alter the common 
courſe of the law. Co. Lit. 145. | 

In this writ or action both the plaintiff and defendant 
are called actors; the one, i. e. the plaintiff, ſuing for 
damages, and the avowant or defendant to have a return 
of the goods or cattle. 2 Bend. 84. Cre. Eliz. 799. 2 
Med. 149. | 

That the avowant is in nature of a plaintiff, appears, 
1ſt, from his being called an actor, which is a term in 
| the Civil law, and ſignifies plaintiff, 2dly, from his 

being entitled to have judgment de returno habende, and 

damages as plaintiff ; 3dly, from this, that the plaintiff 
might plead in abatement of the avowry, and confſe- 
quently fuch avowry muſt be in nature of an action 
Carth. 122. 6 Mad. 103. Telv. 148. 

-The avowant being in nature of a plaintiff, need not 
aver his avowry with an bcc paratus eſt verificare, more 
than any other plaintiff need aver his count. Plow. 263. 

An avowant being an actor, ſhall not have a protec- 
tion caſt for him more than any other plaintiff. 2 Inſt. 
339. | 

But though an avowry be in nature of an action, yet 
one tenant in common may avow for taking cattle da- 
mage feaſant. Cro. Eliz. 530. | 

Replevin is an action founded on the right, and diffe- 
rent from treſpaſs. Carth. 74. Yelv. 148. Hab. 16. 
Cro. Eliz. 799. | | 

In Finch it. is held, that when in the pleadings in 
replevin the title of the lands is brought in queſtion, 
it is then a real action, but if otherwiſe, that it is a per- 
ſonal one; but this diſtinction has of late been exploded, 
and it is now held, that as no lands can be recovered in 
this action, it cannot be with any propriety conſidered as 
a real action, though the title of lands may incidently 
come in queſtion, as it may do in an action of treſpaſs, 
or even of debt, which are actions merely perſonal. 
Finch's law 316. and fee Comb. 476. Fitzg. 10g. in the 
caſe of Eaton v. Southby, Mich. 12 Geo. 2. in C. B. 
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1. For what things a replevin lies. 
2. Of the different kinds of replevins; out of what courts 
they iſſue, and of the power and duty of the ſheriff. 
3. Of the pledges in replevin, and th procecing again 
m. 


„ 


ts| 4. Of the original writ, and the Withernam in replevin. 


5. Of the writ of fecond deliverance, and the writ De 
_—_—_— 1 

6. the writ returno habendo; of returns Arreple- 
Ark and l to return and 


1. For what things a replevin lies. 


| It is a general rule, that the plaintiff ought to have 
the property of the goods in him at the time of the ta- 
king: And not only a general property which every 
owner hath, but alſo a ſpecial property, ſuch as a perſon 
has, who hath goods pledge with him, or who hath the 
cattle of another to manure his lands, c. is ſufficient to 
maintain a replevin, and in ſuch like caſes either party 
may bring a replevin. Co. Lit. 145. Winch. 26. 

A replevin does not lie of things which are fers ne- 
ture, as conies, hares, monkies, dogs, &c. but if things 
wild by nature are made tame, or arc reclaimed, ſo long 
as they continue in that condition, they belong to the 


perſon who hath the poſſeſſion of them, and he may 
bring ds and the general rule herein — 


4 


P R E P 
thing that law be | Replevins by plaint are made by the ſheriff by fore 
. Gods. - "he N f the above-mentioned ſtatute of Marleb. by „1 

for it has animum rever- ſis directed, upon complaint made to him by the party 

it des of a ferret; but that his goods or cattle are diſtrained, to command his 
maſtiff dog, though an action baiſiff (which may be by parol or precept) to make de. 
Abr. 430. liverance z and which plaint may be taken at any time 
F. N. B. 68. and as well out of, as ih court. Bro. Rep. pl. 4. Ca. 
or timber growing; Lit. 145. 2 Inſt. 139. 
„ becauſe fuch Alſo it hath been agreed, that the hundred court, and 
23 in other courts of lords of manors, may by preſcription 
hold plea in replevin, and fo may incidently have power 
to replevy goods or cattle taken; but that, it ſeems, muſt 
be by proceſs of the court after a plaint entered, but not 
by parol complaint out of court. Carth. 380. 

And therefore where in treſpaſs tor taking, Q. tlie 
defendant juſtified that the place where, c. was a hun. 
dred, and time out of mind had a court of all aQtions 
replevins, Ac. grantable in or out of court, vireute cy. 
jus, Sc. The queſtion was, If good or not? And the 
reaſon of the doubt was, becauſe the county court could 
not hold plea in replevin at Common law; but were en . 

ec by the ſtatute of Marlebridge, which extends not 
> the hundred court, which is a court derived out of 
the county court; but per cur. clearly, Suppoſing they 
may grant them in court, yet they cannot preſcribe to 
grant them out of court. 2 Salk. 560. 5 Mad. 252. 
— 674 Carthb. 380. 1 Ld. Raym. 219. Hallet v. 


irt. 

The ſheriff is obliged to grant replevins in all ſuch 
caſes as they are allowed by law; and the officer 
who takes the goods by virtue of a replevin iſſuing for 
what cauſe ſoever, is not liable to an action of treipaſs, 
unleſs the party in whoſe poſſcflion the goods were claims 
property in them; and note, that in ail cafes of mitbe- 
haviour by the ſheriff or other officers, in relation to re- 
plevins; they are ſubje& to the controul of the King's 
ſuperior courts, and puniſhable by atiachment for ſuch 
miſbehaviour. Carth. 381. | 
And though the ſt · eriff may grant replevins by plaint, 
and may thereon in his county court, yet if any 
thing touching his freehold come in queſtion, or ancient 
demeſne be pleaded, the ſheriff can proceed no further; 
nor can any ſuch proceedings be carried in the hundred 
court, court baron, or any other court claiming a juriſ- 
e 4 H. 6. 30. 2 H. J. 6. 
ö 145 
So when the King is party, or the taking is in ri 
of the crown, in theſe cafes the ſheriff bb. 
Bro. Repl. pl. 3. 1 Brownl. 33. f | 
It was ruled in the caſe of one Bradſhaw, that where 
an act of parliament orders a diſtreſs and fale of goods, 
this is in nature of an execution, and replevin does not 
.. le; but if the ſheriff _—_— — 
| contempt as to grant an attachment againſt him; 
EE WY Powell, Juſtice ſaid, He remembered a cale in the Exche- 
his bailiff to deliver the beaſt or goods, that is, to make quer, where a diftreſs was taken for a fee · farm rent due 

imoniam | to the King, yet upon debate in the court no attachment 
was though it was in the King's caſe. Trin. 
ta W. z. in C. B. Bradſbaw's caſe. See 14 Car. 2. 


And for the great eaſe in bringing replevins, and as 2 
| duty incumbent on the ſheriff, it is enacted, by the 1ſt 
court, which is holden from month to | and ad of Ph. & Aar. cap. 18. That the ſheriff ſhall 
his alt the ſheriff may hold plea in the | at his firſt county day, or within two months after he re- 

i ceives the patent, depute and declare in the thire town 
| four deputies to make replevins, not dwelling 12 miles 
| diſtant from one another, in pain to forfeit for every 
month he wants ſuch deputy or deputies 54. to be divided 


parol | 3. Of the pledges in replevin, and the proceedings ogainft them. 


any court; but fuch | When the ſheriff makes replevin, he ought to take 
int is afterwards to be entered, and us holden in Cum. two kinds of pledges ; plegii de profequendo, by the Com- 
dy the party who made the complaint, and not by the | mon law, and plegis de returns habendo, by the ſtature 
theriff. Cum. 591. of Weſftm. 2. cap. 2. by which it is provided, That 
Replevins by writ iſſue properly out of the courts of | ſheriff or bailiffs from rth ſhall not only receive 

K. B. and C. E. at Weſtminſter, and are returnable into] of the plaintiff pledyes for the purſuing of the ſuit, be- 
fuch courts. - Dyer 246. fore they make deliverance of the diſtre's, but allo he 
| 8 
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the return of the beaſts, if return be awarded; and if 
any take pledges otherwiſe, he ſhall anſwer for the price 
of the beaſts, and the lord that diſtrains ſhail have his re- 
covery by writ, that he ſhall reſtore to him ſo many 
beaſtsor cattle ; and if the plaintiff be not able to reſtore, 
his ſuperior ſhall reſtore.” -. 

In the conſtruction hereof the following cafes have 
peen ruled and opinions holden : 


That if the ſheriff returns inſufficient pledges, he 


- hail anſwer _— to — _ 5 = inſufficient 
are no p s in law; pledges muſt 
—_ be ſufficient in eſtate, viz. capable to anſwer 
in value, but likewiſe ſufficient in law, and under no in- 
capacity; and therefore infants, feme-coverts, perſons 
outlawed, Cc. are not to be taken as pledges, nor are 
perſons politick, or bodies corporate. Ca. Lit. 145. 2 
inſt. 340. 10 Co. 102. 
In reple vin the ſheriff does not return anypledges, and 


aſier iſſue joined and found, it was moved if they could | In debt upon a replevin 


be put in by the court after verdi& ; and the court held 

they might, notwithſtanding the ſaid ſtatute of Meſim. 2. 
as before that ſtatute the court might take pledges on the 
omiſſion of the ſheriff ; and a diverſity was taken be- 

tween pledges for proſecuting, which were at Common- | 


law, and prs returno habende given by this ſtatute ; and di 


the court held, that though upon the detault of the ſhe- | 
riff he was ſubje@ to the actions of the party, that yet | 
the taking of pledges by the court did not: aake the judg- 
ment erroneous. Ney 156. Trin. 4. Car. 1. 

A replevin by plaiut was ſued in the ſheriff's court in 
Lenden, and pledges were found de returns bubendo fo, c. 
this plaint was removed according to their cuſtom into 
the mayor's court, and after into the King's Bench by 


| 


certiorari, and there ozer of the certiorari being deman- | 


ded, the party declared in B. R. upon this a return was 
awarded, and upon an elengat” returned a ſcire facias 
went againſt the pledges inthe ſheriff's court of London. 


Upon a demurrer the queſtion was, whether this caſe be- 


ing removed by a certisrari; the pledges in the inferior 
court are diſcharged by this ſcire ſacias The court were 
inclined to be of opinion, That the 

diſcharged, for the miſchief that might enſue ; for then 


the plaintiff might bring a certiarari, and the defendant jc 


wouid loſe his pledges, and on the other fide, they 


doubted whether the principal be in court but at his plea- 
ſure, and that he is not demandable, and cannot be non- | 


{11rd ; but afterwards at another day it was adjudged, 
that te pledges were not diſcharged. Shin. 244. 2 
Show. 421. Comb. 1,2. 3 Ad. 56. S. C. 

In cafe the plaintiff declared, that he diſtrained for 71. 
10. rent, referred on a leaſe, and that the defendant 
delivered the cattle uit out taking pledges ; to which the | 
defendant pleaded, thut the plaintiff in the replevin deli- | 
vered to him 3/. 107. for pledges, which he accepted; 
and on demurr«r the court held, that pledges being to be 
found to anſwer the party, if he had good cauſe of avow-| 

„ and to be anſwerable tur the amercement to the Kin 
if he be nonſuited ; or it it be found againſt him, the ta- 
king of money or a pledge was not lawful ; and thataltho? 
he might take money for pledges, yet he ought not to 
accept leſs than the plaintiff's demands; on which accouni 
the court likewiſe held the plea vicious; but they agreed, 
that if the mayor had taken but one pledge, (if he had 
been ſufficient) it had been well enough. Cre. Car. 446. | 


1 Jon 378. S. C. Mexſer v. Gray, Mayor of Beverly. | gai 


it hath been adjudged, that a bond taken by the ſhe- 
riff, conditioned that if the party applying tor the reple. 
vin ſhould appear at the next county court, Ec. and pro- 
ſecute his action with effect, and ſhould make return of 
the thing replevied, if return ſhould be adjudged, and 
fave the ſheriff harmleſs, Wc. was goed in law, and 
agreeable to the intent of the ſtatute of Marleb. which 
requires pledges or ſureties, of which nature the obli 
are; and this method of taking bond inſtead of pledges 
was ſaid to be of ancient uſage; and that in the old books 
plegii ſignified the ſame as fureties; and that there 
ing a proper re:nedy on ſuch bond, it differed from 


are not | 


part of the ſuit commenced in the 


and faid to be common practice. 


bond 
conditioned that if C. B. appear 
court, and proſecute with effet 
make return, c. if return be adiud 


Duke of Ormond v. Bierhy. 
filed. 1 Salk. gg. 
and plegii de returno babendo ; the 


tion lies againſt the ſher 


That an action on the caſe was not 


obligors| 2dly, Suppoſing ſuch action lay, that there ou 
been a /cire facias firſt ſued. out againſt il 
the firſt the couct held, that the party diſtraining has by 
2. an intereſt in the 

and if the ſheriff omits to take ſuch, or which is the ſame 


the ſtatute of Weftmi 
thing, takes infufficieat ones, he is s 


he. 
above caſe in Cra. Car. of taking a depoſite or ſum of 
money ; but the court agreed, that at Common law this 


quently entitled to his ages. 2dly, 


: 


this caſe, the taking ſuch bond was 


8 
f 
1 


7: 


J. this was a proſecution with effect, 
neither a nonſuit or verdict againſt E. G. 


were at Common law, but thoſe de returno babends were 
appointed by JFeft. 4 2. by which ſtatute an ac- 


or if he takes thoſe that are inſufficient ; 
may have a ſcire facias againſt the pledges, w 
is in any court of record; and thaugh in 
court, Ofc. a ſcire facias will not lie againſt the 


and judgment given thereupea in the Court « 
a writ of errar brought in B. R. it was objected, 


8 


5 
- 


Z 


F 


F 
: 


2 
2 
i 
9 


In action upon a replevin bond common bail ſhall be 
There are two ſorts of pledges, plegii de proſequendo, 


of proſecution 


here 
the 


.C 


FA 


FF 


Fr 


- 


11 


the proper 


i 


the 


I 
8 


aggrieved, and conſo- 


That though a ſcixe 
facias 


R E P 
S2 2 the pledges, yet it does not 
from thence, that an action does not lie againſt 
the ſheriff; and ſuch ſcire facias, which is only to cer- 
tify the ſufficietcy of the pledges, is the leſs neceſſary in 
the caſe, ſuch inſufficiency being ſet forth in the 
declaration and found by the verdict. Afich. 12 Geo. 
2. Rou E Patterſon in B. R. + A RY 
r the greater ſecurit pe ining 
rent, it is enacted by flat? 11 Geo. 2. c. 19. ſect. 23. 
That ſheriffs and other officers 8 authority to grant 
teplevins, ſhall in every replevin of a diſtreſs for tent 
take in their own names, from the plaintiff and two ſure- 
ties, a bond in double the value of the goods diſtrained, 
(ſuch value to be aſcertained by the oath of one or more 
witneſſes not intereſted, which oath the perſon granting 
fuch replevin is to adminifter) and conditioned for proſe- 
cuting the ſuit with effect and without delay, and for re- 
turning the goods, in caſe a return ſhall be awarded, 
defore any deliverance be made of the diſtreſs ; and ſuch 
| ſheriff or officer taking ſuch bond, ſhall at the requeſt 
and coſts of the avowant or perſon making conuſance, 
aſſign ſuch bond to the avowant, Fc. by endorſing the ſame, 
and atteſting it under his hand and ſeal in the preſence 
of two witneſſes, which may be done without any ſtamp, 
vided the be ſtamped before any action be 
— thereon; and if the bond be forfeited, the avow- 
ant, &c. may bri 


name, and the court may by rule 
parties upon ſuch bond, as 


give ſuch relief to the 
be agreeable to juſtice; 
A of a defeaſance. 


4 Of the original writ, and of the Withernam in re- 


The original writ of replevin iſfues out of Chancery, 
and neither it nor the alias in are returnable, but 
are in nature of a juſticies to empower the ſheriff to 
Hold plea in his court, when a day is rom the 

ies; but the pluries replevin is always with this clauſe 
[js Sago 62 and it is a returnable proceſs. 
F. N. B. 69, 70. Doi. pl. 313, 314. 2 luft. 139. 
Salk. 410. that it is uſual to take out the writs alias and 
plur ies at the ſame time. Dalt. Sb. 273. 

If a pluries replevin be returned in Micbaelmas term, 
that the defendant claimed property, and after nothing 
is done, nor any ap 
term after, at which term they appeared and pleaded, and 

t was thereupon given; though no continuance 
was. between Michaelmas and Eafter, yet this is not ae 
diſcontinuance, becauſe there is not any continuance till 
appearance; for the parties have not any exprefs day in 
court, and where there is not continuance, there 
cannot be any diſcontinuance. 1 Abr. 485. Gawen 
v. Ludlow. 7 

The pluries replevin ſuperſedes the 
ſheriff, and the proceedings are upon that, and not upon 
the plaint, as they are when that is removed by recor- 


dari, and though there is no ſummons in the writ, yet 
it gives a good day to the defendant to appear; and if he | 
does not appear, then a fone iſſues, and then a capzas. 


1 Ld. Raym. 617. 


* 
when on the pluries replegiari fac the 
averia elongata, then a capias in Withernam iſſues, and on 


3-17. 6 Med. 


were given n by 25 Ed. 
wr br replevin the ſheriff return, that the 


If on the 4 


cattle are eloigned to places unknown, Qc. ſo that he can- | 
not deliver them to the plaintiff, then ſhall iſſue a witber- 


nam directed to the ſheriff, commanding him to take the 
cattle or goods of the defendant, and detain them till the 
cattle or goods diſtrained are reſtored to the plaintiff; 
and if upon 
an alias and pluries replevin iſſue, and fo to a capias and 
exigent. F. N. B. 73. 

The writ of Withernam ought to rehearſe the cauſe 
which the ſheriff returns, for which he cannot replevy 


bring an action thereupon in his own | 


nor continuance till Eaſter | 


proceedings of the | an execution, becauſe it is granted before judgment. 1 


Ld. Raym. 614. and ſee Comb. 201. Salk. 582. 


the firſt withernam a nibil be returned, there | 


= 8. P 
the cattle or goods; ſo that it does not lie npon a bare 
_ that the beaſts are elvigned, &fc. F. N. B. 

„73. 

If upon the M itbernam the cattle are reſtored to the 
party who eloigned them, yet he ſhall pay a fine tor his 
contempt. 2 Leon. 174. 

Cattle taken in Witbernam may be worked, or if 
cows, may be milked; for the party has them in lieu of 
his n. 1 Leon. 220. Dyer 280. in the margin. 

And as the party is to have the uſe of the cattle, he is 
not to have any allowance or payment made to kim for 


the expences he has been at in maintaining them. Owen, 


46. Cro. Eliz. 162. 3 Leon. 235. 

Scire facias againſt an executor, reciting, that where re- 
plevin was brought againſt his teſtator for a cow, and judg. 
merit againft him de returno babendo, which was not execu- 
ted, that he ſhould ſhew cauſe why he ſhould not have 
execution. The executor pleads plene r u 


which the plaintiff demurred; and 70% Juſtice ſaid, that 


upon the judgment the cow is in the cuſtody of the law, 

and therefore he ought to have execution; but the doubt 
is, becauſe the replevin is determined by the death of the 
party; yet by him and Rainsford, being only in court, 
the plaintiff ſhall have execution, for the defendant can- 
not be prejudiced ; for if the ſheriff return averia elon- 
gata, he ſhall not have a Mitbernan, but of the goods of 
the teſtator; or if there are no goods of the teſtator, the 
ſheriff can take nothing, but ſhall return nulla 52na, and 
then the plaintiff has his ordinary way to charge the 
defendant, if he hath made a devaſiavit; and it was ad- 
judged for the plaintiff. Pafch. 27 Car. 2. in B. R. 
 Sucklin v. Green. 

V. ſues a replevin, H. removes it by rcc:r./2ri into 
the King's Bench, the plaintiff does not declare, and u;- 
on that a return awarded to II. upon which the ſheriff 
returns averia elengata, and then a !/:!hernam was awar- 
ded and executed; and now the plaintiff comes and 
prays he may be admitted to declare, and prays « delive- 
rance of the Witbernam; and it was teſtified by the 
clerks, that upon the plaintiff 's ſubmiſſion to a fins tor 
not declaring, and that being impoſed upon him by the 
judges, he ſhall have deliverance of the #/itbernam; and 
a fine of 3s. 44. being accordingly impoſed on the 


plaintiff, he then declared, and had deliverance. Ny 50. 


Webb v. Hind, and faid, that the courſe of B. R. is con- 
trary ta that of C. B. 5 

It upon an elongata returned the ſheriff*s cattle are 
taken in the /#7thernamn, yet upon the defendant's appear- 
ance, and pleading nan cepit, or claiming property, the 
defendant ſhall have his cattle again; and if they are 
eloigned, a Mitbernam againſt the plaintiff; for it the 
property or taking be in queſtion, there is no reaſon that 
the plaintiff ſhould have the defendant's cattle. 1 Ld: 
Raym. 614. 

The Withernam is but meſne proceſs, and cannot be 


5. Of the writ of ſecond deliverance, and the writ De 
proprietate probanda. 


At the Common law, if the plaintiff in the replevin had 
been nonſuited either before or after verdict, the defen- 
dant who diſtrained ſhouid have had return, but nut ir- 
repleviſeable; ſo as the plaintiff after non-ſuit might have 
had as many replevins as he would, which was vexatious 


and miſchievous; for remedy whereof the act of Vim. 


2. cap. 2. reſtrains the plaintiff from any more replevins 
27. nonſuit, but gives a writ of ſecond deliverance. 2 
340. 

And if in ſuch writ of ſecond deliverance the plaintiff 
be nonſuited, or if the plea be diſcontinued, or the writ 
abates, or if he prevails not in his ſuit, returns irreple- 
viable ſhall be granted. 2 Irft. 34m. 

If defendant in replevin has return awarded upon non- 
ſuit of the plaintiff, upon which he ſucs a writ de retur- 
no habendo, upon which writ the ſheriff returns Av-ria 
elongata per querentem, and upon this a withernam is 
awarded, and upon the withernam the defendant his ff 


_ eataila 


KK 


entclia to him delivered of the goods of the plaintiff, 


and thereupon the plaintiff ſues a ſecond deliverance ; he 
Gall ſue it for the firſt diſtreſs taken, and not for the 
Withernam; and this by the nature and form of the writ 
of ſecond deliverance. 2 Rol. Ar. 435. | 

If a returns hubendo be awarded to the ſheriff after a 

writ of ſecond deliverance prayed by the plaintiff, this 
is a ſuper ſedeas to the returns babendo, and cloſes the ſhe- 
riff's hand from making any return thereto; and if the 
ſheriff will not execute the writ of ſecond deliverance, 
the party has his remedy againſt him. Dyer 41. Dali. 
Sb. 275. 
Thi ſtatute of Neſim. 2. gives the writ of ſecond de- 
nverance out of the {ame court, where the firſt re- 
plevin was granted, and a man cannot have it elſewhere ; 
tor if he may, then he ſhall vary from the place limited 
as to this by the ſtatute. Plæud. 206. 

In replevin the deſendant avowed, that the plaintiff 
being nonſuited brought a writ of ſecond deliverance, 
whereupon it was moved tu ſtay a writ of inquiry of 
damages; & fer curiam, This is a ſuperſedeas to the re- 
turno babends, but not to the writ ot inquiry of damages; 


for theſe damages are not for the thing avowed for, | 


but are given by the ſtatute of 21 Hen. 8. c. 19. Asa 
— for the expence and trouble the avowant 
has been at. 1 Salt. 95. and like point adjudged, Palm. 
636323 a 

rror of a judgment in C. B. is a ſecond deliverance ; 
upon demurrer in pleading the error aſſigned was, be- 
cauſe there was not any writ of ſecond deliverance 


certified, and in null eft erratum being pleaded, it was 


moved not to be material, becauſe it is awarded on the 
roll, and the parties had appeared and pleaded to it; but 
it was adjudged ill, and reverſed for that cauſe; for there 
ought to be a writ, and if it vary from the declaration 


in the reple vin, it ſhall be abated. Cro. Fac. 424. Neu- fend 


man v. Moor. 

No ſecond deliverance lies after a judgment upon a 
demurrer, or after a verdiQ, or confeſſion of the avow- 
fy; but in all theſe caſes the judgment muſt be entered 
with a return irrepleviſable ; but upon a nonſuit, either 
before or after evidence, a ſecond deliverance will lie, 
becauſe there is no determination of the matter, and 
there a writ of ſecond deliverance lies to bring the mat- 
ter in queſtion; but in the caſe of a demurrer and ver- 
dict the matter is determined by confeſſion of the party. 
2 Lill. Reg. 457. 


WH © 


The writ de 
and the ſheriff 
and place of the executing of it. Dall. Sh. 274. 

If the defendant claims in replevin, the plain- 
tiff may have the writ de prop 


continuance of the n, 
years after, becauſe by the 
ſuit is determined. 


probumda; and then if the 
ty claiming it, it is but an inqueſt of office, and 
ty who the plaint may after ſue a writ of 
=> property may again be pleaded. 7 
If the plaintif has 

fore the ſheriff, he may 

in himſelf or in a ither i 
though it was formerly held, that 


| 


| 
ö 


| 


ought not to have return, having admitted 
of the beaſts to be in another; but 


and a 
 precept thereupon to J. S. an officer, and that he the de- 
ant came in aid of him; plaintiff replies, that before 
the taking away the goods he claimed a property in them, 
and gave notice thereof to the defendant ; and the queſ. 
tion upon a ſpecial verdict was, whether the taking away, 
after the claim of property, and notice thereof, did 
not make . initio? And it was held 
Her tot. cur. that he was a treſpaſſer ab initio; for though 
the claimer ought to be to the ſheriff or officer, and that a 
claimer to a perſon that comes to aſſiſtance be not 

to the making the execution illegal, if the officer does 
not deſiſt; yet if it be notified to him that comes in 
aid, that claim of property is made, he at his peril ought 


© 


If the plaintiff's writ abates, he may have a new writ, 


and is not put to his writ of ſecond deliverance. Cum. 


122. | 
It the plaintiff in replevin be nonſuited for want of 


delivering a declaration, if it happened through any cauſe | 
that would have entitled him to a writ of ſecond deliver- | 
ance, as ſickneſs of the perſon employed, &c. the court | 
of a declaration on 


will order the detendant to accept 
payment of colts; otherwiſe the plaintiff would be reme- 
dileſs, the writ of ſecond deliverance being taken away 
by the 17 Car. 2. 1 Vent. 64. See AVOWRY. 

If the defendant in replevin claims property, the ſhe- 
riff cannot proceed; for property muſt be tried by writ ; 
and in this caſe the plaintiff may have the writ de 


the plaintiff, then the ſheriff is to make deliverance; if 
for the defendant, then he is to proceed no further ; but 
as this is but an inqueſt of office, if it be found againſt 


the plaintiff, he may have a replevin to the ſheriff; and | 


if he return the claim of property, yet ſhall it proceed 
in the C. B. where the ty ſhall be put in iſſue and 


finally tried. Co. Lit. 145. 6. F. N. B. 77. Dyer 173. 


Cum. 592. 


None but he who is party to the replevin ſhall have | 


the writ de ietate probanda; ſo that if upon a reple- 

beats of a ſtranger are delivered to the plaintiff, 
ſuch ſtranger being no party to I — 
have this writ. 14 4- 25. 2 — 7. 431. 


The ſheriff is to return the claim of property on the 


Plurier, before which time the writ de proprietate proban- 
. 83. 
m. 595. 


Vor. II. No. 122. 


pro- and 
prietate prabanda to the ſheriff; and if it be found for by 


to deſiſt. 6 Mad. 68, 139. Leonard v. Stacy. And fee 
2 Med. 242. | 


6. Of the writ de returno habendo; of returns irreple- 
viſable, and in what manner the ſberiff is to return and 
execute ſuch proceſſes. | 


The returno babendo is 2 judicial writ, that lies for 
him who has avowed the diſtreſs, and proved the ſame 
to be lawfully taken; or where, upon the removal of 
the plaint into the courts above, the plaintiff, whole cat- 
tle were replevied, makes default, or does not declare or 
proſecute his action ; and thereby becomes nonſuited, c. 
this writ the ſheriff is commanded 
return of the cattle to 
6. + Dyer 280. 
w 


may 
onſequently a writ de returns babends 
on ſuch judgment. Co. Ent. 39. 


298 
then they ſhall have a Mit bernam agai 
the plaintiff s own cattle. F. N. B. 17a. 
Return irrepleviſable is a judicial writ directed to the 
ſheriff for the final reſtitution or return of cattle un- 
juſtly taken by another, and fo found by: verdi&, or 
after a — in a ſecond deliverance. 2 Rol. Abr. 4 

7 


3 
If the ples be to the writ, or any other plea be tried 


dy verdict, or judged demurrer, return irreplevi- 
fable ſhall be awarded, and no new in ſhall be 

nor any ſecond deliverance by the act of Weſim. 
2. but only upon nonſuit. 2 Inft. 340. Dyer 280. 

If upon iſſue joined in replevin the plaintiff does not 
appear on the trial, being cailed for that purpoſe, yet re- 
turn irrepleviſable ſhall not be awarded, as in caſe of a 
verdia's being given, but the party may have a writ of 
ſecond deliverance, as well as if 1 a nonſuit 
before declaration or appearance. 3 49. 

Ik a man has return — and a beaſt die in 

| may diſtrain a-new ; ſo if the beaſt die 
before j Heb. 61. 

If return irrepleviſable be awarded, the owner of the 
cattle may offer the arrearages; and if the defendant re- 
fuſes to deliver the diſtreſs, the plaintiff may have de- 
tinue, becauſe the diſtreſs is only in nature of a pledge. 
1 Ld. mM. 720. | 

By the ſtatute of Weſim. 1. cap. 17. If the party who 
diftrains, conveys the diftreſs into any houſe, park, caſtle 
or other place of ſtrength, and refuſes to ſuffer them to 
be replevied, the ſheriff may take the peſſe com. and on 

and refuſal break open ſuch houle, caſtle, Ce. 
and make deſiterance; and this was a neceſſary law fo 
| ſoon after the irregular time of Hen. 3. 2 Inft. 193- 
5 Co. 93. Dalt. Sb. 373. 3 

If the ſheriff returns, that the beaſts are encloſed in a 

ark among ſavages, or encloſed in a caftie, &c. he thall 

—. and another writ of replevin ſhall be awar- 
ded ; for he ought to have taken the poſſe com. for this 
was a denial. F. N. B. 257. Hale's notes. 

If the ſheriff return, quad mandavi ballivo libertatis, 
Ec. qui nullum dedit mibi reſponſum, or that the bailiff 
will not make deliverance of the cattle, theſe are not 
ood returns; for by the ſaid ſtatute of Weſftm. 1. the 
iff upon ſuch return made to him by the bailiff, 
ought preſently to enter into the franchiſe, and make de- 

Kverance of the cattle taken. F. N. B. 157. 

If a man fue a replevin in the county court without 
_ writ, and the bailiff return to the ſheriff, that he cannot 
have view of the cattle to deliver them, the ſheriff by in- 


| of office ought to inquire into the truth thereof, and | 


it be found by a jury, that the cattle are eloigned, c. the 
ſheriff in the county court may award a Witbernam to 
take the defendant's cattle; and if the ſheriff will not 
award a Withernam, then the plaintiff ſhall have a writ 
out of Chancery directed unto the ſheriff, rehearſing the 
whole matter, commanding him to award a Withernam, 
Ec. and he may have an alias, and after a pluries, and 
an attachment againſt the ſheriff, if he will not execute 
the King's command. F. N. B. 158. 
If the ſheriff return, quod averia _ in- 
ta, this is a return, and the purfue 
222 of — 9 but if the ——— averia 


_ elongata ad laca incognita infra comitatum meum, he ſhall 


be amerced, for the law intends that he may have notice 
in his county. Bro. Retur. de Br. pl. 100. | 
Ik in replevin the ſheriff return. quod averia mortua 
ſunt, that is a good return. Bro. Retur. de Br. pl. 125. 
It is a good return, quad nullus venit ex parte querentis 
ad demonſtranda averia; but it feems the ſheriff is not 
obliged to require this. Dalt. Sh. 556. Allen 33. 
the ſheriff be ſhewn a ſtranger's goods, and he 
takes them, an action of treſpaſs hes againſt him, for 
otherwiſe he could have no remedy ; for being a ſtranger 


he not entitled to this it would be in the power of 
the ſheriff to ſtrip a man's houſe of all his goods; but 
Kekw. ſeems to hold, that the action lies more properly 
againſt the perſon who ſhews the goods. 2 Rol. Abr. 552. 


Cum. 596. | : 

| replevin of beafts im- 
pounded in another man's foil; if the place be encloſed, 
and has 2 gate open to the encloſure, he cannot break 
the encloſure and enter thereby, when he may enter by 
the open gate; but if the owner hinders him, ſo that he 


' cannot go by the open gate for fear of death, he may | 


break the encloſure and enter there. 


of the court. 


Trin. 1720. inthe caſe of Brown v. Bartbam. 
he cannot have the writ de proprietate probanda, and were | 


«=P 
20 H. 5g. :* 
Rol. Abr. 532. 

The ſheriff is to return, that the cattle are eloigned 
or that no perſon came to thew, c. or a delivery; "ag 
he cannot return, that the defendant nen cepit the cattle 
becauſe it is ſuppoled in the writ, and is the ground ©, 
it, which the ſheriff cannot falſify. 1 Ld. Razm. 61 3 
1 Lutw. 581. See AVOWRY, DISTRESS. : 

And for more learning concerning Replevin, fee 4 Bic. 
Abr. 22250 Vin. Abr. — Replevin. , 38 

REPLICATION, {Replicatio) Is an exception or an- 
ſwer made by the plaintiff in a ſuit to the defendant's ple. . 
And it is allo that which the complainant replies to the 
defendant's anſwer in Chancery, Sc. Weſt. Sym. pay. 
2. The replication is to contain certainty, and not vary 
from the declaration, but muſt purſue and maintain the 
cauſe of the plaintiff's action; otherwife it will be a de- 
parture in pleading, and going to another matter. 1 Iaff. 
304. as 2 faulty bar may de made good by the 
replication; ſo ſometimes a replication is made good by 
a refoinder; but if it wants ſubſtance, a rejoinder can 
never help it. 2 Lill. Abr. 462. 

A replication being entire, and ill in part is ill in the 
whole: But if there be three replications, and one o 
them is ſuperfluous, and the other two ſufficient, and 
the defendant demurs generally, the plaintiff may have 
judgment upon thoſe which are ſufficient. 2 Saum. 
17. 1 Saund. 338. Where the defendant pleads in bar, 
and the plaintiff replies inſufficiently ; if the defendant 
demurs ſpecially upon the replication, and the bar is 
infufficient, if the action be of ſuch a nature that a 
title is ſet forth in a declaration or count, as in a for- 
meden, Cc. 2 may be given for the plaintiff up- 
on the inſufficient bar of the detendant: And where tlie 
title doth not appear till fet forth in the replication, and 
that is inſufficient, there judgment ſhall be had for the 
defendant for the ill replication. Godb. 138. 1 Leon. 
75. 3 Nelf. Abr. 133. | 

If the bar is naught, and the replication likewiſe, the 
plaintiff ſhall never have judgment: So if there is a va- 
riance between the declaration and the replication, tho” 
there be a verdict, Sc. Hab. 13. Style 556. And re- 
plication concludes either with boc paratus eff verificare, 
or to the country. In action on a bond to pay all ſums 
ex about a certain buſineſs, on the defendant's 
pleading he paid all; the plaintiff replied, that he had 
not, & boc paratus, &c. Upon a demurrer it was held 
the plaintiff ought to have concluded to the country ; be- 
cauſe there is an affirmative and negative; and if he 
might be admitted to aver his replication thus, there 


would be no end in pleading. Raym. 98. But where 


new matter is offered in a replication, the plaintiff ſhould 


aver his plea, fo as to give the defendant an opportunity 
to rejoin. 4 Mod. 285. Lutw. 98. See 19 im. Abr. 


29 —44- 
REPORT, ( Reportns,) Is 2 publick relation of caſes 


Judicially argued, debated, reſolved or adjudged in any of 


the King's courts of juſtice, with the cauſes and reatons 


of the ſame delivered by the judges. Co. on Lit. fel. 


293- Alfo when the Chancery, or other court, refer 
the ſtating of ſome caſe, or comparing an account, &c. 
to a Maſter of Chancery, or other referree, his certificate 
therein is called a report. Cowel, edit. 1727. 

A by a Maſter in Chancery, is as aj 
Per Ld. C. Parker. Wmn's Rep. 65 3. 


By a ſtanding order of the Court of Chancery, made 
by the Lords Commiſſioners in the 4 W. & M. it was 
directed, That all reports ſhould be filed within four 
days after the making, otherwiſe no decree or proceed- 
ings to be had thereupon; but the regiſter reporting, 
that it was ſufficient if the report were filed before any 
proceedings had thereupon, though not done within four 
days after making, Ld. C. King agreed thereto. And 
the court took it to be well enought, though in this cafe 
the motion to confirm the report ni cau/a, was made 
the ſame day that the report was filed. 2 Wm's Rep. 517. 
Eyles (and truſtees of the S. & company) v. Ward. 


3 


It is not uſual to confirm reports of Receiver's ac- 


counts, per Maſter of the Rolls. 2 n Rep. 661. 
Mich. 1734. in the caſe of Cowper v. Earl Cowper. 

REPOSITION OF THE FOREST, (tie fo- 
rr/la) Was an act whereby certain foreſt grounds being 
made purlieu upon view, were by a ſecond view laid to 
the foreſt again. Mumtusad, part 1. pag. 178. 

REPRESENTATION, (Repre/entatio) Is a perſonat- 
ing of another: And there is an heir by repreſentation, 
where a father dies in the life of the grandfather, leaving 
a ſon, who ſhall inherit his grandfather's eſtate, beſore the 
father's brother, cr. Bro. Abr. 303. Alſo executors 
repreſent the perſon of the teſtator, to receive money 
and aſſets. Co. Lit. 209. 

REPRIEVE, (from the Fr. Repris) Signifies to take 
bark or ſuſpend a priſoner from the execution and pro- 
ceeding of the law for that time. Terms de Ley 527. 
Every judge that hath power to o:der any execution, hath 
power to grant a reprieve; and oftentimes execution is 
aid upon condition of tran!portation. But no priſoner 
convicted of any felony, for which he cannot have his 
clergy, at the ſeſſions at the Old Bailey for Landon or 
Middl-ſex, c. ought to be reprieved but in open fel- 
ions; and reprieves are not to be granted otherwile, 
without the King's expreſs warrant, not by order of any 
juſtices of gaol delivery. 
W:zd"s Inſt. 662. If a woman is condemned for treaſon 
or felony, and ſhe is found by an inqueſt or jury of ma- 
trons impanelled by the ſheriff, &c. to be quick with 
child, execution ſhall be reſpited, and the woman reprie- 
ved till her delivery; though ſhe ſhall take this favour 
but once; and ſhe cannot ſave herſelf by this means from 
pleading upon her arraignment, nor from having judg- 
ment pronounced againſt her on her conviction. S. P. 
C. 199. H. P C. 2752. Finch 478. Where it is found 
by a jury of women, that a woman convicted of felony, 
is with child, ſome judges have uſed to command a re- 
ſpite of her execution until a convenient time, i. e. a 
month after her delivery, and then to be executed, but 
this is irregular, for ſhe may have a pardon to plead, and 
therefore to be reprieved till the next ſeſſions. 12 Af. 
10. 1 Hales Hift. F. C. 368, 369. 

REPRISALS, (Repriſulia, from the French Repriſe, 
i. e. Recaptio, vel captis rei unius in alterius ſatisfatlionem) 
Is the taking of one thing in ſatisfaction of another, and is 
all one in the Common and Civil law. Repriſalia eff po- 
teflas pignarandi contra quemlibet de terra debitoris data cre- 
ditori pro injuriis & dumnis acceptis. Vocabular. utriuſy; 
Juris. This among the ancient Romans was called Clari- 
gutio, of the verb. clarigo, i. e. res clare repetere. It is 
named in the ſtatute 27 E. 3. flat. 2. cap. 179. Law ef 
marque, becauſe one for defect of juſtice in another 


territory, redrefſeth himſelf by the goods belonging to | 


men of that territory, taken within his own bounds. 
Cowel, edit. 1727. See MARQUE. - 

REPRISES, Is commonly taken for deductions and du- 
ties which are yearly paid out of a manor and lands, as 
rent cbarge, rent-ſeck, penſians, corrodies, annuities, fees 
of flewards, or bailiffe, Cc. Wheretore when we ſpeak 

the clear yearly value of a manor, we ſay it is ſo much 
fer annum ultra reptiſas, beſides all repriſes. Cowel, edit. 
1727. 

REPUGNANT, {Repugnans) Is what is contrary to 
ny thing f:id before. Fac. A deed of feoffment of lands 
to B. with warranty, proviſo the warranty ſhall be void, 
is a void proviſe, as bubendum in a deed repugnant to the 
premiſſes, is void; for both being in one inſtrument 
where the laſt clauſe is repugnant to the firſt, the laſt is 
void; but if the proviſo leaves any benefit of his war- 
ranty to the feoſſee; as if it be, that he ſhall not vouch, 
in as much as it leaves rebutter to him, it is a good pro- 
vi. By deed made at another time, ſuch warranty may 
be deſtroyed. Tenk. 96. pl. 86. 

Where contrarieties are in ſeveral parts of deeds or fines, 
the firſt part ſhall ſtand ; in wills the laſt, if the ſeveral 
ctaufes are not reconcilcablez as where a manor is de- 
viſed in the firſt part of the will to A. in fee, and after 
in the fame will this manor is deviſed to B. in fee, 4. 


Kel. 4. 2 Hawk. P. C. 463. 


| 


N 


he a as this caſe are joint-tenantsz but 
828 — 2 words, that A. ſhall not have i 
deviſe to B. only, is 1 

In contracts, ifs . w 
contrarieties are for the ſame thing at the ſame 
is void. Fenk. 96. pl. 86. 

A. made B. and C. executors, 
not adminiſter his goods. B. and 
1 as ＋ 
well brought; for the ſa is void. 
Se. Trin. 19 Hen. 225 

A. gives lands to B. in tail, provided A. ſhall take the 
profits of part for 1000 years; the proviſo is void ; for 
common preſumption it takes away the benefit and in- 
tereſt of the grantee in that parcel. Per Wray, in deli- 
vering the opinion of the court. Cro. Elz. 35. Mich. 
36 & 37 Eliz. B. R in caſe of Mildmay v. Standiſh. 

An award, that each of them ſhall give the other a 
general releaſe within four days after the award; proviſe 
that if either of them diſliked the award within 20 days 
| after it be made, and ſhould pay to the other within the 
= — 10 3. that then the arbitrament ſhall be void, 
the previ/a is repugnant, and judgment for the plaintiff. 
— 291. Hi. 35 Eliz. in B. R. Sharlay v. Ri- 

araſjen. | 

A proviſo good in the commencement may by conſe- 
quence become repugnant, as grant of rent by deed for 
life, provided that it ſhall not charge his perſon; the pro- 
ve is good, but if the rent be arrear, and the grantee 
die, his executors ſhall charge the perſon of the 
in debt; for otherwiſe they ſhall be remedileſs; and fo 
tis now repugnant, and by conſequence void. 6 Rep. 
41. 6. Mi b. 3 Fac. B. R. in Mildmay's caſe. 

REPUTATION, (Reputatio Is defined by Sir Edw. 
Cale to be vulgaris opinio ubi non eft veritas ; and he tells 
us, that vulgaris opinio eft duplex, viz. Una orta inter 
ves & diſcretos & que vultum veritatis babet; altera orta 
inter leves & vulgares bomines abſque ſpecie veritatis. 4 
Rep. 104. That is not reputation which this or that man 
ſays z but that which generally hath been, and many 
have ſaid or thought. 1 Leon. 15. A little time is 


tae 
it, 


i 'r is 


D 


2 


N 


D. 
A. 


men 
ſuffici- 
ent for the — of a _—_— which needs not a ve 
ry ancient pedigree to liſh it; for ral acceptati- 
on will produce a reputation. 2 Cro. _ 1 Leon. But 
it has been held, that common reputation cannot be in- 
tended of an opinion which is conceived of four or five 
| years ſtanding, but of long time. 2 Lill. Ar. 464. And 
ſome ſpecial matter muſt be averred to induce a reputa- 
tion. Bid. Land may be reputed parcel of a manor; 
though not really fo. 1 Vent. 51. 2 Med. 63. 3 Nelf. 
Abr. 87 And there is a pariſh and office in reputa- 
tion, Oc. | 
REPUTATION or FAME, Is under the protection 
of the law, as all perſons have an intereſt in their good 
name; and ſcandal and defamation are injurious to it, thoꝰ 
defamatory words are not actionable, otherwiſe than as 


| 


EST, Of things to be done: Where one is to 
do a collateral thing, agreed on making a contract, there 
ought to be a requeſt to do it. 2 Lill. Abr. 464. If a duty 
is due, it is payable without requeſt : On promiſe to pay 
a duty precedent on requeſt there needs no actual requeſt; 
but upon a promiſe for a penalty or collateral ſum, there 


ſhould be an actual requeſt before the action is brought. 
Cre. Eliz. 74. 1 Saund. 33. 1 Lev. 289. If a debt is 


© 


| before a promiſe, a requelt is not neceſſary, for then a re- 
S 
miſe generally to pay upon requeſt, the action ariſes 
requeſt, and not before. Cro. Fac. 201. 1 — 
Action of debt, for money due on a bond, may 
| brought without alleging a ſpecial requeſt; and if 
action is for debt, not appointed to be pai 
there needs th rt be laid in 
tion; otherwiſe if it is of a thing collateral. 
229, 523. A man promiſes to 
ſuch goods as were delivered to him; if an 
' tinue is brought, the plaintiff need 
| 


Tr 


upon 


f 
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becauſe the action is for the thing itſelf : But ifan | But here we muſt obſerve, that there can he no rec. 
action of the caſe is had for theſe goods, then the requeſt | cous but where the party has had the actu . i poſſeilion of 
muſt be ſpecially alleged; as it is not brought for the thing | the cattle, or other things whereof the reſcous is ſuppoſ- 
itſelf, but for damages. Sid. 66. 3 Salk. zog. If a ſ ed to be made; for if a man come to arreſt another, or 
promiſe is made to pay money to plaintiff upon requeſt, | to diſtrain, and is diſturbed, regularly his remedy is by 
no ſpecial requeſt is required: But where there are mu- aQtion on the caſe. Co. Lit. 161.4. Lit. Rep. 296. 
tual promiſes between two perſons to pay each other | Hetl. 145. : 1 
upon requeſt, if they do not perform ſuch an] If upon a fer? faciar the ſheriff ſeizes goods which are 
— the requeſt is to be ſpecially alleged. And if] taken away by a ſtranger, this is not properly a reſcue; 
| there is a promiſe to pay money upon requeſt, and he] for by the ſeizure of the goods. by virtue of the fer; fu- 
dies before any requeſt made, it ſhall be paid to his exe- | cia, the ſheriff has a property in them, and may main- 
cutors; but not till the requeſt is made. 3 Salk. 30g. | tain treſpaſs or trover for them; allo the party injured 
3 2 259. See DEMAND. may have an action on the caſe a7ainf the wrong-doer. 
QUESTS. See COURT OF REQUESTS. Hetl. 145. Lit. Rep. 296. — þ of Surry v. Alderton. 
RERE COUNTY. Mt#rits ſhall be delivered in the full] If upon a eri facias the ſheriif returned that he had 


county, or rere county, Statute 2 Edw. 3. cap. 5. See ſeized the goods, but that they were reſcued by B. and 
RIER COUNTY. 


C. c. this is not a good return, but he ſhall be amer- 

RESCEIT, ( ,) Is an admiſſion, or receiving a] ced; the party alſo, at whoſe ſuit the execution iſſue, 

third perſon to p his right in a cauſe formerly com- may charge him by fcire facias for the value of the goods. 

menced between other two. New Book of Entries, verb.] 1 Vent. 21. 2 Saund. 343. 1 Show. 180. 

Reſceit. As if the tenant for life or years brings an ac- If the lord diſtrain for rent when none is due, the te- 
in 


tion, be in the reverſion comes in, and prays to be re- | nant may lawfully make reſcous; ſo may a ſtranger, if 
ceived to defend the land, and to plead with the de- his beaſts be diſtrained when no rent is due. 5% i the 
| mandant. See Bro. tit. Reſceit, f. 205. and Perkins's| tenant tender the rent when the lord comes to diſtrain, 


and yet he does diſtrain, or if he diſtrain any thing 
not diſtrainable, as beaſts of the plough, when other 
ſufficient diſtreſs may be taken, the tenant may make rei- 
See Broke, tit. Efloppel, os cous; ſo may he it the lord diſtrain in the highway or 
If the huſband or tenant for life makes default, c.] out of his fee. Co. Lit. 47, 160. 6. 161. 4. 
i i | But though there muſt be reaſon for the diſtreſs, and 
. c. 3. | that otherwiſe the reſcue cannot be unlawful; yet it hath 
Proceedings where the demandant vouched, Ec. on] been held in a parco frads, that the detencant canner 
the tenant's ſhewing his right. Stat. Weſtm. 2. 13 Eg. | juſtify breaking the pound, and taking out the catile, 


1. c. 4. though the diſtre!s was without cauſe, becaule they are 
The tenant by receipt ſhall find ſecurity to the deman- | now in the actual cuitody of the law. Salk. 247. Cotj- 
dant to anſwer the meſne profits, St. de Defenſ. jur. 20| worth v. Bettiſen. 
Ed. 1. f. 3. 13 R. 2. fl. 1. c. 17. There is a difference betwen a man's being arreſted hy 
He in reverſion or remainder may have attaint or writ | 2 warrant on record, and by a general authority in law; 
of error on a recovery againſt a particular tenant, g for if a capias be awarded to the ſheriff to arreſt a man 
R. 2.c. 3. | for felony, though he be innocent, he cannot make reſ- 
He in reverſion may be received at the day that the | cue; but if a ſheriff will by the general vu hority com- 
_ tenant pleads, or before, 13 R. 2. ff. 1. c. 17. At a] mitted to him by law arreit any man for telony, if lie 
of continuance after the default, 2 H. 6. c. 16. be innocent he may reſcue himſelf. Cz. Lit. 161. Sce 
of grace may be given againſt tenant by receipt, 5 Co. 68. Mackalley"s cafe. 6 Ca. 54. Cre. Fac. 486. 
23R 2. fl. 1. c. 17. | | 
3 by receipt ſhall have no dilatory plea, 13 R. t. Of the offence of making a reſcte, and how the offenders 
2. 8. 1. e. 3 of 19 9 > 48——94. are to be proveeded againſt, and puniſhed, 
| HOMA Receptio bamagii, ie | | . 1 4 
Jon's receiving homage of his 1enent ar bis cle on os | 2 Of the form of the proceedings on a reſeve 
the land. Kitchin, fol. 143. See HOMAGE. 3. In what caſes the ſberiff may return a reſcue; e, be 
- RESCOUSor RESCUE, (Reſcuſſus, from the French | form of the return, and for what defects it may be guide. 
reſcouſe, i. e. liberatio) Is a e againſt lawful au- J 
thority; as if a bailiff, or other officer, upon a writ do 
arreſt a man, and others by violence take him away, or 
ure his eſcape; this is a reſcaus in fac. So if one di- 
— beaſts for damage feaſant, in his ground, as he lt ſcems agreed, that the reſcuing a perſon impriſoned 
drives them in the highway towards the pound, they enter | for felony, is alſo felony by the Common law. 1 Hal. 
into the owner's houſe, and he with-holds them there, and | Hift. P. C. 606. 5 
he wilt not deliver them upon demand, this detainer is] Alſo it is agreed, that a ſtranger who reſcues a perſon 
a reſcaus in law. Co. on Lit. lib. 2. cap. 12. Caſſa- committed for, and guilty of high treaſon, knowing him 
ane in his book De Conſuetud. Burg. f. 294. hath the to be fo, is in all caſes guilty of high treaſon. Stamy. 
fame words coupled with ref/tentia. It is alſo uſed for a| P. C. 11. 1 Fon. 455. Whether he knew that the 
writ which lies for this fact called Breve de reſcuſſu, | priſoners were ſo committed or not. Cro. Car. 583. 
whereof you may fee both the form and uſe in F. N. B. To make a reſcue felony, the following rules are laid 
Juſtice Hale; iſt, That it is ne- 
ceſſary that the felon be in cuſtody or under arreſt for fe- 
lony ; and therefore if A. hinder an arreſt, whereby the 
felon eſcapes, the townſhip ſhall be amerced for the eſ- 
cape, and A ſhall be fined for the hindrance of his ta- 
| king; but it is not felony in 4. becauſe the felon was 
not taken. t Hal. Hiſt. P. C. 606. 3 Ed. 3 Caron. 
legal} 333- Stamf. 31. 
So to make a reſcue felony, the party reſcued muſt be 
under cuſtody for felony or ſuſpicion of felony ; ani is 
is all one whether he be in cuſtody for that account hy 
a private perſon, or by an officer, or warrant of in- 
tice; for where the arreſt of a felon is lawful, the reicue 
of him is felony ; but it ſeems neceſſary that he ſhouiy 
have kgowledge that the perſon is under arreſt for felonx, 


11 


1. Of the offence of making a r:ſcue, and hw the of wders | 
are to be proceeded againſt, ard puniſh: d. 


101. Reg. of Writs, fol. 125. and New Book of En-| down by Lord Chief 
— verb. Reſcous. This in ſome caſes, in > 


to treaſon, 1 ; and in matters concer- 


N. 
i he be in the cuſtody of a private perſon. 1 114. Ii, 
C. 606. | 
" if he be in cuſtody of an officer, as conſtable or 
ſheriff, there, at his peril, he is totake notice of it; and 
ſo it is if there be felons in a priſon, and A. not know- 
ing of it, breaks the priſon, and lets out the pritoners, 
though be knew not that there were felons there, it is 
1 Hal. Hift. P. C. 606. Cro. Car. 58 5. 

perſon committed for high treaſon, who breaks the 
priſon, and eſcapes, is guilty of felony, unleſs he lets 
others alſo eſcape whom he knows to be committed for 
high treaſon; in which caſe he is guilty of high treaſon, 
not in reſpe& of his own breaking of priſon, but of the 
reſcous of the others. 2 Hawk. F. C. 140. 

If the perſon reſcued were indicted or attainted of ſe- 
veral felonies, yet the eſcape 
makes but one felony. 1 Hal. Hiſt. P. C. 599. 

Wherever the imprif is fo far leſs or ir- 
regular, or the breaking of a priſon is occaſioned by ſuch 
a neceſſity, &c. that the party himſelf breaking priſon, 
is either by the Common law, or by the ſtatute De fran- 
gentibus priſonam, ſaved from the penalty of a capital of- 
tender, a ſtranger who reſcues hin from ſuch imprilon- 
ment is in like manner alſo excuſed; & fic e converſo. 
2 Hawk. P. C. 139. | 

A return of a reſcue of a felon by the ſheriff againſt 
A is not ſufficient to put him to anſwer for it as a felony, 
without indictment or preſentment, by the ſtatute 25 
Ed. 3. c. 4. 1 Hal. Hifi. P. C. 606. 

As in caſe of an eſcape, fo in caſe of a reſcue, if the 
party reſcued be impriſoned for felony, and be reſcued 
before indictment, the indiQment mult ſurmiſe a telony 
done, as well as an impriſonment for felony or ſuſpicion 
thereof; but if the party be indicted, and taken by a 
 eapias, and reſcued, then there needs only a recital that 
he was indicted prout, and taken and reicued. 1 Hal. 


P. C. 607. 
may be indifted before the 


A 


But though the reſcuer 
principal be convicted and attainted, yet he ſhall not be 
arraigned or tried before the principal be attainted; but 
if the perſon reſcued were impriſoned tor high treaſon, 
the reſcuer may immediately be arraigned, for that in 
high treaſon all are principals; alſo it ſeems that he may 
be immediately proceeded againſt for a miſpriſion only, 
if the King pleaſe. 2 Hawk. P. C. 140. 

The reſcuer of a priſoner for felony, though not with- 
in clergy, yet ſhall have his clergy. 1 Hal. Hiſt. P. C. 
60 


1 

By the 6 Ges. 1. cap. 23. ſed. 5. it is enacted, that if 
any perſon ſhall reſcue felons ordered for tranſportation, 
or aſſiſt them in making their eſcape, he ſhall be guil 


of felony, and ſuffer death without benefit of clergy. See 
alſo 9 Geo. 1. c. 28. 

As the offence of reſcui 
and felony is uſually puniſhed by indictment, fo the of- 
fence ol reſcuing a perſon arreſted on meſne proceſs, or in 
execution aiter judgment, ſubjeQs the offender to a writ 


of reſcous or a general action of treſpaſs vi et armin, or an 


action on the cafe, in all which damages are recoverable. 


attachment againſt ſuch wrong-doers, it being the higheſt 
violence and contempt that can be offered to the pro- 
ceſs of the court. Co. Lit. 161. Co. Ent. 614. Raſt. 
Ent. $77. | | 

He who reſcues a 
Meſtminſter-Hall without ftriking a blow, ſhall forfeit his 
goods and the profits of his lands, and tuffer impriſon- 
ment during lite; but not loſe his hand, becauſe he did 
not ſtrike. 22 Ed. 3.c.13. 3 Inſt. 141. 

It is clearly agreed, that for a reſcous in meſne pro- 
ceſs the party injured may have either an action of treſ- 
paſs vi et armis, or an action on the caſe, in which he 
ſhall recover his debt and damages againſt the wrong- 
doer; and the rather, becauſe on meſne s he can 


have no remedy againſt the ſheriff. Cra. Fac. 486. Hob. | 


180. 

Alſo it hath. been adjudged, that for reſcous of a 
perſon in execution on a capias ad ſatiſ or capias utla. an 
action will lie againſt the reſcuer, though the party in- 

Vor.. II. No. 122. 


or reſcue of ſuch a perſon | 


for reſcuing a per 


lands delivered by him, 1 of the 
from him, 


granted, and the party examined 


ng perſons in caſes of treaſon 


uncertain or impoſſible 
Allo it is the frequent praQiice of the courts to grant an 


priſoner from any of the courts of 
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jured hath his — againſt the ſheriff, and the ſheriff 
hath his remedy againſt the wrong-doer ; for the 
ſheriff may be dead or inſol vent; but herein oy been 
held, that if he bring his action againſt the party who 
made the reſcue, he may plead it in bar to an ation 
brought by the ſheriff; ſo it againſt the ſheriff or his bai- 
liff, they may plead that he had ſatisfaQtion from the par- 
ty, ſo that if he recovers againſt one, the other is diſcharg- 
ed. Hetl. 95. Cro. Car. 109. Hutt. 99. Heb. 180. 


By the ſtatute 2 W. & M. flat. 1. cap. 5. ſed. 5.it is 
That upon pound-breach or reicous of goods diſ- 


trained for rent, the perſon grieved ſhall in a ſpecial 
action on the caſe recover treble damages and coſts 


againſt the offenders, or againſt the owners of the goods 
it they come to his uſe. 
In an action upon 


that if the ſheriff ſhall in any caſe return to 
that a perſon arreſted, or goods ſeiſed, or 


were reſcued or violently t 
award an attachment againſt the 
2 Jen. 39. Salk. 322. 
t herein it ſeems 
grant an attachment in 
officer will return it ; for that it hath been found by ex- 
perience, that officers will take u 
reſcous where they will not 
Haul. P. C. 153. 

In a late a diſtinction was taken where an 
ment is prayed for a reſcous in the firſt inſtance, and 
where a rule to ſhew cauſe is only aſked; in this 
vits of the fact are ſufficient ; in the other caſe the ſhe- 
riff's return is requiſite. Trin. 5 Geo. 2. in B. 
v. Payne. 

Where upon the return 


| Se. 


1 


upon anſwering them he ſhall be 


ty | 2. Of the form of the proceedings en a reſcue. 


An indictment of a reſcous ought to ſet forth the 
ſpecial circumſtance of the fact with ſuch certainty, 
as to enable the defendant to make a proper defence. 


Dyer 164. That no defect can be aided by the verdiQ. 


1 Noel. Ar. 781. ' 

And therefore, if an inditment lay the offence on an 
day, as where it lays it on a fu- 
ture day, or lays one and the ſame offence at different 
days, or lays it on ſuch a day which makes the indictment 
repugnant to it ſelf, it is void. Moor 555. Raft. Ent. 


263. | 
| G &. 
committed ſuch a felony, ſuch a day, and year and E. 
per quod A. B. pratigtum F. S. cepit et arreflauit, et in 


. cepit 
iflodia ſua ad tunc et ibidem eundem J. S. babuit ef 
cuſtodivit, it is made a , whether the inditment 


alva cu 


quere 
is not infufficient, becauſe no time of the arreſt is al 


in the ſame ſentence with it; and it is doubtful 


arreſt or not; and Dyer ſeems rather to incline to the 
contrary opinion. Dyer 164. pl. 60. ! 

Are 
is not without 5 and 
time of the latter is not ſufficiently ſhewn by ſhewing 
that of the former. 164. e * 


© 3 au K K $ 

But it has been ſince adjudged, upon exceptions taken | vent ſheriff; from returning reſcuers to the King's uit. 
to an inditment for a reſcous, that it was not neceſlary | Cro. Fac. 419. 1 Rel. Rep. 388, 440. 4 82% — 

allege the where the reſcue was made, and that | Moor 852. S. C. Probey v. Lumley. Or upon a coprar 
it ſhould be intended that where the arreſt was, there al- | utlagatum after judgment. Cro. Fac. 41g. 1 Rel. Rep. 
ſo was the reſcue without the word ibidem. Cro. Fac. | 389. | | 
345- 2 Buff. 208. S. C. Cramlington's caſe. In an action on the caſe againſt the ſheriff for an ef. 

An exception taken to an indiQtment of reſcous, that | cape upon meine proceſs, the detendant pleaded a reſcue, 
which on deniurrer was held a good plea, though he did 
not ſhew that the reſcue was returned. 3 Lev. 46. Ly, 
1 adjudged. 
ac. 473. over-ruled, and if one taken on meſne ſs be once in priſon, 
there held, that though it were error at Common law, | the ſheriff cannot return a reſcous, for the law preſumes 
yet it is made good by the ſtatute 37 Her. 8.c. 8. that he hath a power to keep him there. 1 Rel. Rep, 

indi $41. 3 Bulft. 198. Cro. Fac. 419. But if the prifon 
is broke by the King's enemies, this ſhall excuſe the ſhe- 
riff. 4 Co. 84. 1 Fent. 239. But not if broke by re. 
bels and traitors, for the ſheriffor gaoler hath his remedy 
over againſt them. 4 Co. 84. Cro. Elia. $15. 2 Med. 
28. 1 Vent. 239. 

If a felon be attainted, and in carrying him to execy- 
tion he is reſcued from the ſheriff, the ſheriff is puniſh- 
able notwithſtanding the reſcue; for there is judgment 
given, and the ſheriff ſhould have taken ſufficient power 
with him; and therefore in that caſe the ip is 
not finable. 1 Hal. Hiſt. P. C. 602. and there ſaid 
that a reſcue is no excuſe in felony. | 

It hath been adjudged, that the return of a reſcue by 
a ſheriff muſt ſhew the year and day in which it ws 
made, ſuch return being in lieu of an inditment. 3 
is H. 7. ms op 3. Bro. Return de Brief 97. Fitz. Core. 
45. 1. 


But it hath been held, that the ſheriff's return of a 
reſcue on a latitat, without mentioning the day of the 
caption, was ſufficient; all the clerks in court affirming 
the precedents to have been ſo. Paim. 532. 

The ſheriff's return of a reſcue without mentioning 
the place where it was, was held naught, and the 


told him that he > of | party diſcharged. Mer 422. pl. 535. | 
ſome women got from the follower, and ran down ſtairs, So where upon a /atitat awarded againſt J. S. the ſhe- 
and the defendant hearing a noiſe ran up, and put the riff returned a reſcous on luch a day, but did not men- 
party into a room, locked the door, and would not ſuffer | tion any place where the reſcous was made ; and adjudg- 
the bailiff to enter. Holt Ch. J. doubted whether | ed avoid return, becauſe it doth not appear that either 
this was a lawful arreſt, being by the bailiff s ſervant, | the arreſt or reſcous were within his juriſdiction; but if 
and not in his preſence; but ſaid, that the plaintiff muſt | i i 

prove his cauſe of aQtion againſt the party; that he mult | ſhoulc 

prove the writ and warrant by producing ſworn copies of | in a | 

them; he muſt prove the manner of the arreſt, that it 


to the court to be legal, and in point of da- | good, y being prejudiced thereby but the lord of 
252 prove the loſs of his debt, viz. that the 1 
. 6 But where the return of a reſcous recited that a latitat 


was directed to him, c. and that he made his warrant 
bg gang tro pune gown or wy hens 
. this was held » though it did not the 
> # hw oubbo why 4.9 bh was made. 2 Rel. Rep. 
255. Webb v. Withers. 

pon reading the ſheriff 's return of a reſcous, theſe 
exceptions were taken to it; 1ſt, It is faid fect warran- 

for | tum meum Thome Taylor, and doth not ſay that Thomas 
raiſe his | Taylor was his bailiff. 2dly, He doth not fay for what 
cauſe he made his warrant, and ſo it appears not whether 
it was lawful or not ; and upon theſe exceptions it was 


Stil. 155. | 
a ſheriff's return of a reſcue, that it 
alleged that the party was in cuſtody, it bei 
raglenies thet ke was ceſund cur of the deik®> 
z and for this it was quaſhed; ſo that it was not 
r 
I _ 
iff returned a reſcous on a ſpecial bailiff, viz. 


III 
1111 


ih 


: 
x 
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exrum reſtuſſit ; and held well enough, it being in the af- | in being, but is newly created out of the lands or tene · 
- Grmative. 1 Ven. 2. 2 Keb. 436. ments demiſed; t exception and reſervation have 

Exception taken to the return of a reſcue, that it was | been uſed promi y- 1 Inff. 47. The proper 

fei warrant”, without ſaying ſub ſxille officii, but over- | for a eaten, ban 2 
ruled ; for it cannot be a warrant unleſs it be under ſeal, and reſervation of rent may be every two, three or four 
and the ſaying fect warrant” direct, implies it was fo. years; as well as yearly, half-yearly, quarterly, &c. 1 Inft. 
2 Fon. 197. , [47- 8 Rep. 71. It muſt be out of an houſe, or lands; and 
The ſheriff returned a reſcous thus; 1it, Non eſt in- be made either by the words of yielding and paying, Er. 
in ſchedula buic brevi annex” | 


L 

| 

: 

- 

f 

5 

] 

: 
L 
p 


lf, 
ing the truth in law ; the bailiff*s cuſtody being in law the 


cuſtody of the ſheriff himſelf; and it ſeems now obliged 
that a return either way is good; and herein ſome books | f. 1. c. f. 
diſtinguiſh between a builiff of a liberty and a common $. c. 13. |. 26. 


ſay that the return of a reſcue out of the cuſ- | e. 
tody of a bailiff of a liberty ought to be ſo expreſſed, | Chaplains of certain j 
| be 


dees, and of 


ref?” feci warrant” A. & B. ballivis meis gui virtute inde cap. 43. | 
ceperunt the defendant, & in cuſladia mea babuerunt guo- RESIDUARY LEGATEE, Is he to whom the - 
eiue ſuch and fuch reſcuſſerunt him ex cuſtodia ballrvorum | duum of an eſtate is left by will. And ſuch legatee being 
meorum; and this return was on motion quaſhed ; for | made executor with others, ſhall retain againſt the reſt; 
Holt Ch. J. when the bailiffs have arreſted the party, where there are two ry legatees, and one dies in- 
Ei in fat and in truth in their cuſtody, but in law | teſlate, his adminiſtrator ſhall a moiety of the ſur- 
he is in the cuſtody of the ſheriff; an anſwer either way | plus of the perſonal eſtate of the teſtator, eontrary to joint 
' is good, viz. that he was reſcued out of the bailiff a cuſto- | executors, who are not entitled to moieties; becauſe by 
dy, or that he was reſcued out of the ſheriff's cuſtody ; but mo | the teſtator intended an 
to ſay he was in the cuſtody of the ſheriff, and yet reſcued 
out of the cuſtody of the bailiff is repugnant. 2 Salk. 586. 
It ſeems that ancientlv, when the ſheriff returned a 
reſcue, the party was admitted to plead to it as to an in- 
diament; but the courſe of late 2 admit 
| to it, but drive the party to his action againſt 
the eriff in caſe the return were falſe; and hence it is 
now ſettled that the return of a reſcue is not traverſable, 
but yet it hath been held that the ſubmiſſion to the fine 
doth not conclude the party grieved from bringing his 
action for the falſe return, y 3 8 
Dyer 212. 2 Jen. 29. 1 Vent. 224. 2 Vent. 175. 
Comb. 295. 22 9 Vin. Ar. tit. Reſcous- | 
RESCUSSOR, Is he that commits ſuch a Reſcous. | 
On 20 19. ; : _ | | 
RESEIS k Is a taking again of lands into As to reſignation of temporal offices, declaring 
the hands of the King, whereof a general livery, or ou- | aſſembly of the corporation, that he would hold the 
le maine, was formerly miſ- ſued, contrary to the | of alderman no longer is a good reſignation, eſpecially. 
and order of law. Staundf. Prerog. 26. See Reſump-| ſince the corporation accepted it, and choſe another in 
tion. place; but till ſuch election he had power to waive his 
RESERVATION, (Reſervatio) A keeping or provid- | reſignation, but not afterwards. 2 Salk. 433. The King 
ing; as when a man lets his land, be reſerves arent to be n 
paid to himſelf for his maintenance. Sometimes it ſigniſies A burgeſs of a corporation came to the mayor, and de- 
as much as an exception; as when a man lets a » | fired the mayor to remove and diſmiſs him. from the place 
and reſerves to himſelf one room, that room is excepted | of burgeſs. Upon return of this a mandamus was de- 
out of the demiſe. Conwel, edit. 1727. nie& to reſtore him; for having reſigned voluntarily, he 
Exception is always of part of the thing granted; and | is eſlopped to ſay that the mayor had no power to re- 
of 2 thing ip deing: And a reſervation is of a thing not | move him; and the caſe being ſent to Hole Ch. N he 
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 RESTITUTION, (Reftitutic) Is the yielding up again. 
Jer reſtoring of any thing — tt taken — 
But it is moſt frequently uſed in the Common law for the 
ſetting him in poſſeſſion of lands or tenements, that 
hath been unlawtully diſſeiſed of them. Corel. | 
As to the reſtitution of ſtolen goods, ſtat. 21 H. 8. c. 
11. enaQts, That if any felon or felons hereafter do rob, 


money, or goods, or chattels, from 
fubjefts, from their perſons or — 


: 
7 
; 
1 
7 
; 
; 
: 


procurement, that then the party to robbed, or owner, 
ſhall be reſtored to his faid money, goods and chattels 
and that as well the juſtices of -delivery as other. 
juſtices, afore whom ſuch felon or felons ſhall be 


: 


w 
guilty, or otherwiſe attainted by reaſon of evi- 
the party fo robbed, or owner, or by: 
her by their procurement, have power, by this 
act, to award, from time to time, writs of reſti- 
tu the ſaid money, goods and chattels, in like 
manner as though any ſuch telon or telons were attainted 
at the ſuit of the party in appeal. | 
'| Before this ſtatute there was no aid by way of indict- 
| 79. ment for the party robbed; for though the inqueſt, that 
RESPITE, ( is uſed for delay, forbear- | tried the felon, would, after the finding him guilty, fay, 
ance, or continuance of time. Glanvil, lib. 12. cap. 9. in | that the party robbed had made freſh tuit, yet this would 
regis. Precifio tibi qued foni facias in reſpeflum, uſ-| not entitle him to the reſtitution ct his goods, as appears 
que ad ter minum Fitz. tit. Corane, pl. 460. Hill. 22 Ed. 3. till this ſta- 
OF HOMAGE, (Neſpectus bomagii,) Is the | tute reſtitution upon eviderce given by the party 
forbearing of homage which ought firſt of all to be per- | againſt the felon, as it ſeems, though he never mede freth 
ſuit againſt the felon. Staunf. Pl. C. 167. lib. 3. cap. 
＋ 10.—Serjeant Hawkins ſays, that this ſeems agreeable to 
practice, and the purport of the firſt part of the ſtatute; 
but that if it ſhall plainly appear to the court, that the 
party has been guilty of groſs neglect in proſecuting the 
offender, it may reaſonably be argued, that he is not en- 
titled to a reſtitution; for the latter- part of the ſtatute; 
by ordaining, that writs of reſtitution ſnall be awarded 
to the merits of the cauſe, c. If a demurrer is join- | as though the felon had been attainted in an appeal, 
ed upon a ples to the juriſdiction, perſon or writ, Ac. and | ſeems to imply, that it is a ſufficient favour, within the 
i de TS the defendant, it is a reſpondeas | intentions of the makers of the ſtatute, to the proſecu- 
ouſter. — | tor of an indictment, to give him a like remedy for a 
T 1 reſtitution of his goods, as the Common law gave to the 
| plaintiff in an appeal; but it is certain, that the plaintiff 
appeal, who appears to have been guilty of ſuch 
a negle&, cannot demand a reſtitution by the Common 
law. And the Serjeant ſays, That the conſtruction he 
would contend for will appear the more reaſonable, if it 
be conſidered that it hardly can be imagined to be the 
intention of the makers of the ſtatute to give the party 
equi 2 greater benefit from a conviction on his own 
evidence, as a conviction on an indi may be, than 
from a conviction on the evidence of others, as a con- 
viction in an appeal muſt be; however if it ſhall appear to 
the court upon the evidence of the trial, or otherwiſe, 
that the ay dr been reaſonably diligent in proſecutin 
the offence, he readily grants that the juſtices may, © 
we hae fit, in their diſcretion, award a reſtitution 
wi making inquiry concerning the freſh ſuit ; but this 
ſeems to be no more than they may alſo do in appeal, if 
think fit. 2 Hawk. P. C. 171. cap. 23. ſecl. 56. - 
cap. 13. This word is uſed in ſervant took gold from his maſter, and changed it 
law, & fgniffcavit procuratorem vel eum qui into ſilver ; the maſter ſhall have a reſtitution of the ſilver 
excuſat. Cowel, edit. 1727. See A . | by this ſtatute, cited by Fenner, Cro. E. 66 f. pl. g. inthe 
(Reſpenſtanes) Seems to be a word | caſe of Heliday v. Hicks, to have been adjudged in Han- 
re berie's caſe. | | 
accounts made to them by as held theirlands | A. ſtole cattle and fold them at Coventry, in an open 
or flocks. Stat. 32 H. g. cap. 24. In Rot. Parl. g Rich. | market, and immediately he was apprehended by the 
2. it is written ſheriff of Coventry, and they ſeized the money; and af- 
Buſineſs: The word is uſed in this | terwards the thief was arraigned and hanged at the ſuit 
ſenſe by Florence of Worceſter, who tells us, that Pope [of the owner of the cattle. And by the court, the par- 
Alexander ſent two perſons to Edw. 1. pro reſponſis eccleſs- | ty ſhall have reſfitution of the money, notwithſtanding: 
Its. : 4 us 2 © ihe anads Bala: Sc. And Crooke 
r, To ſtay or ftop: It is mentioned in Matt. — that it is uſual at Newgate. Ney 128. Harris's 
Parif. 515. | 


h 


— bk @ 


The 
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The words of the ſtatute are general, that where the] 1 Hen. 5. cap. g. Of other grants, 31 Hen. 6. cap. 7. 
thief is convicted at the profecution vi the party robbed, | Of grants to Queen Elizabeth Grey, 1 Rich. 3 cap. 15. 
there the party ſhall have reftitutivn ; and takes no no- | Of grants in Calais and Berwick, 32 Hen. 8. cap. 27. 
tice, whether the goods are fold in a market overt or | Of grants on the ſurplus of the exciſe, 1 M. c. 5. 


not; ſo that by this ſtatute the Common law is altered} RETAIL, (mentioned in ſtat. 3 & 4 6. cap. 21.) 


as to that point. And as for the biſhop of Morceſler' a Qui rem integram ementes, per minutiores eam partes di 
caſe [Ma. 360. where to a reſtitution granted at a ſeſſions 


trubebant; Anglice, to bu eat, and fell by retail, 
of Newgate, the party who had bought the goods plead- i. e. by «Ay n ; 

ed a ſalt to him in a market overt, there the caſe was} RETAINER, (From the Latin Retinere) Signifies in 
adjudged againſt the detendant, becauſe it appeared not ta a legal ſenſe, a ſervant but not menial or familiar, thatis, 
be a fale in a market overt; for it was plate fold in a] not continually dwelling in the houſe of his maſter, but 
ſcrivener's ſhop in London. But there no queſtion is made, | only wearing his livery, and attending ſometimes upon 
but that a ſale in a market overt would have hindered 


ſpecial occaſions. This livery was wont to conſiſt of 
the reſtitution, and bound the property of the right own- 


hats (oc hoods) badges, or other ſuits of one 
ner] 'tis true the inference of the book isas it is there ſaid ;| the year; and were many times given by —— — | 
but the main point was not there in queſtion, although 


men, deſign of maintenance and quarrels, and there- 
in thoſe times there was a doubtful opinion what the law | fore juſtly forbidden by ſeveral ſtatutes; as 1 K. 2. cap. 7. 
was. And Kelyng ſays, he ſpake with Mr. Lee, a very | upon pain of impriſonment and grievous forfeiture to the 
good clerk who has attended the ſeſſions at the Old Baily | King; and again 16 R. 2.c. 4. 20.R. 2. c. t. and 
above forty years, and aſked him how the practice there| 1 H. 4. c. 7. which the offenders ſhould make ran- 
was; and he told him, it was doubted till about 4 F 5 | fom at the King's will; and any knight or eſquire 
Car. 1. and then Juſtice Jenes and ſeveral other judges thereby duly attainted ſhould loſe his ſaid livery, and for- 
adviſed about it, and did reſolve, that the party who loſt | feit his fee for ever, &c. Which ſtatute is further con- 
the goods and proſecuted the felon to conviction, ſhould firmed and explained by 2 H. 4. c. 21. 7H 4 0. 
have reſtitution of his goods which were ſtulen, notwith- and 8 H. 6. c. 4. And yet this offence was fo 
ſtanding they were ſold in a market overt; and ever rooted, that Edward the Fourth was neceſſitated to con- 
fince that time, he tays, the practice has been according - firm the former ſtatutes, and further to extend their 
. And if any one pleads to a writ of reſtitution in | meaning, as appears by 8 Edw. 4. c. 2. adding a ſpecial 
ſuch a caſe, that he bought the goods in a market overt, | penalty of five pounds upon every man that gave ſuch li- 
ever ſince that reſolution, the other party preſently de- | very, and as much on every one ſo retained, either by 
murred unto it, and had judgment. And he thinks it to | writing, oath or promiſe, for every month. Theſe are 
be a very good reſolution, warranted by the words of | by the feudiſts called offidati, fic enim dicuntur qui in ali- 
the ſtatute of 21 H. 8. and that it tends to the advance- | cujus & tutelam recepti ſunt. And as our retainers 
ment of juſtice to meke men proſecute felons, and it} are here forbidden, fo are thoſe affidats in other coun- 
will diſcourage perſons from buying ſtolen goods, though | tries. But moſt of the above-mentioned ſtatutes are re- 
in a market overt; for under that pretence men buy 1 2 Go: 1. c. 1. Cawel, edit. 1727. 
goods there for a ſmall value of perſons whom they have RET ING FEE, (Merces retinens) Is the firſt fee 
reaſon to ſuſpect, which practice this reſolution will] given to any ferjeant or counſellor at law, whereby to 
abate. Kelyng”s Rep. 47, 48. S. P. Dalt. Joff marg. c. 164.| make him ſure that he will not be on the contrary part: 
See APPEAL OF ROBBERY, and 19 Vin. Abr. tit. Re-| It is, Honorarium ſeu premium cauſtdici pracedaneum, 
flitution. quo clienti ſuo obligatur ne adverſarii cauſum agat. | 
As to reftitution in caſes of forcible entry. See FOR-} RETENEMENTUM, reſtraint, detainment, with- 
CIBLE ENTRY. holding. A full and abſolute conveyance was ancient] 
 RE-RESTITUTION, Is when there hath been a writ | made in this phraſe, Sine ulla retenemento. Co. ed. 1727. 
| of reſtitution before granted: and reſtitution is generally RETINENTIA, retinue or perſons retaining to a 
matter of duty; but re-reſtitution may be granted upon | prince or nobleman. Corel. edit. 1727. | 
motion, if the court ſee cauſe to grant it. And on} RETRACTUS AQ, Ebb or low water, the re- 
omg an indictment of forcible entry, the court of | treat of the tide. The expreſſion occurs in Placit. co- 
R may grant a writ of re- reſtitution, &c. 2 Lil. ram Rege, Paſch. 30 Edw. 1. apud Cantuar. Ret. 58. 
Abr. 474- | RE T, Is fo called, becauſe that word is the ef- 
RESTITUTIONE EXTRACTI AB ECCLESIA,| fectual ward in the entry, and is where the plaintiff or 
Is a writ to reſtore a man to the church, which he had re-| demandant comes in perſon into the court, and ſays, be 
covered for his ſanctuary, being ſuſpected of felony. Reg. will proceed no further. And this is a bar of all other 
Orig. fol. 6g. actions of like or inferior nature, Qui ſemel acianem re- 
RESTITUTIONE TEMPORALIUM, Is a writ that | nunciavit, amplius repetere non poteſt. Co. on Lit. lib. 2. 
lies where a man being elected and confirmed Biſbop of any | c. 11. ſect. 288. The difference between a nonſuit and 
dioceſe, and hath the King's royal aſſent thereto, for the] a rctraxit is, that a retraxit is ever when the demandant 
recovery of the temporalties or barony of the ſaid bithop- | or plaintiff is preſent in court ; but a nonſuit is upon a 
rick; And it is directed from the King to the eſcheator] demand made, when he ſhould appear, and he makes de- 
of the county, the form whereof may be read in Reg. fault. Retraxit (as we ſaid) is a bar, ſo is not a nonſuit, 
Orig. fol. 294. and F. N. B. fol. 169. for he may commence an action of like nature again. 
RESUMMONS, (Reſummonit io, Is a decompound of | Cowel, edit. 1727. | 
re, ſub and moneo, and ſignifies a ſecond ſummons, and call-} A retraxit is when he is preſent in court (as regularly 
ing of a man to anſwer an action, where the firſt ſum- he is ever by intendment of law, till a day be given 
mons is defeated upon any occaſion, as the death of the] over, unleſs it be when a verdict is given, and then he 
party or ſuch like. See Bro. tit. Reſummons, fol. 214.] is but demandable ;) and this is either privative, when 
Of theſe there are four ſorts, according to four divers] the entry is quod ſolemniter exatius non unit, fed a ſefta 
caſes in the table of the — Judicial, fel. 1. and Raſ-| ſus in contemptum curie ſe retraxit, e. or poſitive, when 
tall's Entries, verb. Reattach and Reſummons. See 19] the entry is guad fatetur ſe, ſeu cognaſcit fe ulterius nolle 
Fin. Abr. 158.—170. | praſegui, &fc. It is called a retraxit, becauſe that is the 
RESUMPTION, (Reſumptio,) Is a word uſed in the effeQtual word uſed in the entry, and is a bar to all ac- 
ſtatute of 31 H. 6. c. 7. particularly to ſignify the taking | tions of the like or inferior nature. Co. Lit. 139. 4. 8 
again into the King's hands ſuch lands or tenements as] Co. 58. 62. S. F. laid down as a rule. 4 Med. 87. S. . 
before, upon falſe ſuggeſtion, or other error, he had de- A retraxit is always of the part of the plaintiff or de- 
livered to the heir, or granted by letters patent to any] mandant, and cannot be, unleſs the plaintiff or deman- 
man. Bro. tit. Repellance and Refrmptinn, ol. 298. 31 dant be in court in proper perſon. 8 Co. 58. Beecher's 
H. 6. c. 7. and 19 H. J. c. 10. See RESEIS caſe. Cro. Fac. 211. S. C. Co. Lit. 158. 6. S. P. 
Reſumption of certain grants of annuities. 11 Ric. 2. 
cap. 8. Of aſſignments upon the revenues of Calais, 
Vor. II. No. 122. 


tiff 
It is held, that a retraxit cannot be entered <0 the 
n declared, and if entered before, it hath but 
78 the 
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the effef of a nonſuit. Dalſ. 78. 3 Lean. 19. whether] RETURNS OF MEMBERS TO PARLIAMENT. 
a retraxit may be entered tor a general verdift. Crs. Elz. See FARLIAVMENT. 


RETURNUM AVERTORUM, Is a writ judicial, 


bt was brought upon a bond againſt A. wherein A. | granted to one impleaded (or the taking he exile of au- 
and B. were jointly and ſeverally bound, and aſter plea other, and unjuſt detaining them contra 5 drm oF ploy; 
| „the plaintiff entered a retraxit, and in an action 


R . ..,. . = . 4 » 
and appearing upon ſummons, is Ciimiled without day, 


after brought againſt B. upon the ſame bond, whether | becauſe the plainufi makes default; and it lies for the re- 


this ſhould be a bar, between Dernis and Paine, Cro. 
Fac. 551- dubitatur, & adjornatur. It was faid, that | 


a retraxit was in nature of a releaſc, and a releaſe to one | ance upon the ſummons. Regiffor Judicial, „d. 4. a. 


you obligor diſcharged the other ; but on the other ſide 


turn of the catile to the defendant, whereby he was ſum- 
moned, or which were taken for tecurity of his appear- 


RETURNUM IRREPLEGIABIEY, is a writ judici- 


was ſaid to be a bar only by way of eſtoppel between | al ſent out of the Common Pleas to the fheriit, for the fi- 
the parties, whereof no other ſhould take advantage. | nal reſtitution or return of cattle to the owner, unjuſt! 


481. 


taken by another, as damage-fenſant, and to found by the 


1 
RETROPANNAGIUM, After-pannage, or the run- jury before juſtices of aſſige in the county, or otherwiſc by 
ning of hogs in a foreſt or park, when the acorns or maſt | default of proſecution. Reg. Judic. fol. 27. | 


is eaten, and little left but hips, haws, &c. Et debent ba- 


— 


REVE, or Gereve, (From the Saxon word, Creſa, 


Bere retropamnagium a feſlo S. Martini uſque ad feſtum | Prefecus. Lambart's explication of Saxon wirds, verb. 


Purificat. beate Marie. Petit. in Par. temp. Edw. 3. 


RETURN, {Returna vel retorna, from the French Re- 


Prefeflus,) ſignifies with us the bailiff of a tranciife or 
manor, eſpecially in the weſtern part of England: Hence 


tour, i. e. reverſio, recurſus,) In our law hath two parti- | ſbire-reve tor ſheriff. See Kitchin, fol. 43. 

cular applications; the one is, the return of writs by ſhe-| REVELACH, Rebellion, from revellare, to reh-1, 
riffs and bailiffs, which is only a certificate made to the | Quicungue faciebat revelach vel latrocinium vel violentiam 
court of that which he hath done, touching the execu- | /f@mine in doma inferebat, 20 ſolidis emendebatur. Gale. 


tion of their writ directed to him. And this among the 


Domeſday, tit. Ceſtreſcire. 


| Civilians is termed certificatorium; of returns in this ſig⸗- REVELAND, Domeſday hook. Herefardſc. Terra 


nification ſpeaks the ſtatute of Weſtm. 2. cap. 39, So is 


Regis. Haec terra fuit tempere Fdwardi Reis Tainland, 


the return of a commiſſion a certificate or aniwer to the | /ed pꝛſea converſa eft in Reveland. E; ite dicurt lec ati 


court of that which is done by the commiſſioners, ſhe- 
riff, bailiff, or other, to whom ſuch writs, commiſſions, 

„ or mandates are directed. Alſo certain days 
in every term are called return-days, or days in bank; 


Regis, quad ipfa terra & cenſus qui inde exit, furtim au- 
fertur a rege. The land which is here ſaid to have been 
Thaneland, T. E. R. and after converted into Reveiand, 
ſeems to have been ſuch land as being reverted to the 


and ſo Hilary term hath four returns, viz. Octabis Hila- King after the death of his Than, who had it for life, 


rit, Quindena Hilarii, Craſtino Purificationis, and Ota- 
bis Purificationis, Eaſter- term five, viz. Quindena Paſ- 


was not ſince granted out to any by the King, but reit«( 
in charge upon the account of the Reeve or bailiff of the 


che, Menſe Paſche, Qying; Paſche, and Craſtino Aſcen-| manor, who (as it ſeemeth) being in this lordſhip of 
4 Domini. Trinity term four, i. e. Craftino Trinitatis, | Hereford, like the Reeve in Chaucer, a ialte brother, con- 


| Odtabis Trinitatis, Qyindena Trinitatis, Tres Trinitatis; 
and Aichaelmas term fix, to wit, Tres Michaelis, Menſe 


cealed the land from the auditor, and kept the profit of 
it to himſelf, till the ſurveyors who are here called le- 


Michaelis, Craſtino animarum, Oflabis Martini, Quindena, gati Regis, diſcovered this talſhood, and preſented to the 


Martini. See the ſtatutes of days in bank, 51 H. 3.|King that furtim aufertur Regi. l 


ns paſſage from 


32 H. 8. cap. 21. and 17 Car. c. 6. The other applica- | domclday-book is imperfectly quoted by Sir Edward Cote, 


tion of this word is incaſe of Replevin; for if a man di- 
ſtrain cattle for rent, &c. and afterwards juſtify or avow 
his act, ſo as it is found lawful, the cattle before delive- | 
red unto him that was diſtrained, upon ſecurity given 


in his Inſlitutes, ſc. 117. who from theſe words draws 
a falle inference, That lands holden by knights ſervice 
was called Thain- land, and land holden by Hage was cal- 
led reveland. Cowel, edit. 1727. See Spelman of Feuds, 


to follow the action, ſhall now be returned to him that |cap. 24. See 'TEINLAND. 
diſtrained them. Bro. Tit. Returns d'avers & hommes, | REVELS, Signify with us ſports of dancing, maſking, 
fol. 218. and F. N. B. in his table verb. Return. Cowel, | Sc. uſed in Princes courts, the inns of court, or other 


edit. 1727. | 
f. 2. 
writs, St. Weſim. 2. 13 Ed. 1. c. 39. 


The days to be given dies communes in bance. 51 H. 3. night; and there is 227 
A roll ſhall be made of all liberties having return of | 


noblemens houſes, which are commonly performed by 


upervile them, 
who is entitled Maſter of the Revels. Cowel. 

REVENUE, (Fr.) Is properly the yearly rent that ac- 
crues to every man from his lands and poſſetſions; and 


to be given for returning tarde falſly, St.] generally applied for the revenues and profits of the crown. 
Weſtm. 2. 13 El. 1. c. 39. Extended to all falſe re- See HEREDITARY REVENUE, KING. 


turns, Artic. ſuper cartas, 28 Ed. 1. c. 16. 
iſſues, &. 
ed to bailiffs of liberties, 1 Eg. 3. fl. 1. c. 


Returns by bailiffs of franchiſes ſhall be by indenture & penitus 


REVERSAL, Of a judgment is the making it void for 


y by averment charge the ſheriff with | error, and when upon the return of a writ of error, it 
Am. 2. 13 Ed. 1. c. 39. Extend- | appears that the judgment is erroneous, then the court 


will give judgment, quod judicium revocetur, adnulletuy 
pro nulla babeatur. 2 Lil. Abr. 481. See 


between the bailif and the ſheriff, St. Ebor. 12 Ed. 2. ERROR, OUTLAWRY. 


f. 1. c. 
The 
Ebor. 12 Ed. 2. fl. 1. c. 5. 


derick, Ee. mall ſet his name to his return, St. 


| REVERSION, (Reverfio, from Revertar,) Signifies a 
returning again; and therefore Co. on Lit. Fl. 142. lays, 


32 Keverſis terræ eſt tanquam terra revertens in poſſeſſione da- 
Proceſs in Cheſbire and Lancaſbire may be returnable 


natort froe beredibus ſuis poſt donum ſinitum. It hath a 


in the vacation, 22 Geo. 2. c. 46. ſedi. 35. See DAY, | double acceptation in law; the one is, jus revertendi cum 


SHERIFF, and 19 Fin. Abr. tit. 


RETURN-DAYS, Are days in term called by that 


name, or days in bank. See DAY, TERM. 


- RETURNO HABENDO, Is a writ that lies for him | 
that has avowed a diſtreſs made of cattle, and proved his 


ſtatus peſſeſſtonis defecerit. And this is but an intereſt in 
the land when the poſſeſſion ſhall fall. 2. When the 
poſſeſſion and eſtate which was parted with for a time, 
ceaſeth, and is determined in the perſon of the alicnees, 


aſſignees, grantees, or their heirs, or effectually returns 
diſtreſs to be lawfully taken, for returning to him the cat- 


tle diſtrained, which before were replevied by the party 


to the donor, his heirs or aſſigns, whence it was derived. 
The difference between a reverſion and a remainder, is, 


liſtrained, upon ſurety given to proſecute the action; or | that a remainder is general and may be to any man, but to 


when the plaint or action is removed by recordari, or ac- 


him that granteth or conveyeth the land, c. for term of 


cedas ad curiam, into the court of Common Pleas, and life only, or otherwiſe. A reverſion is to himſelf, from 


he whoſe cattle were diſtrained makes default, and doth 


not proſecute his ſuit. Cowel. See REPLEVIN. 


whom the conveyance of the land, &, proceeded, aud is 
commonly perpetual, as to his heirs allo, Lit. Ib. 2. cap. 


12. 
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mainder. Co. ib. 2. fol. 67. Teller ce. Ploreden, 
fol. 17-2. 11078 caſe. Corus l. 
A rc vertion is where the refine of t! & cle always 


doth continue in him that made the partteuler Nate, or 
where the particular eſtate is derived cut wo ihe eitate 
which was granted. Cv. Lit. 22. : | 

It is laid down as à general rule in our books, that 
none can make tis tight heir a purchaſer cither of fee - 
ſimple or fre- ail, without departing with the whole ef- 
tate, and the true teaſon hereol leems to be from the 
prejudice which other wife might atiſe to the lord in te- 
ipe& of the ſeignory, and his being defeated of the ad- 
vantages of waidthip, relief, Sc. were the heirs of the 
donec permitted to come into the engagement of the el- 

tate in other manner than was originaliy intended. Co. 
Lit. 22. 1 Ca. 127. 1 Kal. Abr. 827. 1 Mad. 98, 
37. And. 3. 
hy that it *. levies a fine to the uſe of his wiſe for 
life, the remainder to the ute of his eldeſt fon and the 
keir male of his body, and for want of ſuch iſſue, to 
the ufc of his own right heir, this Ninitation to the ule 
of his tight heir is merely void, and he bath a reverſion, 
and not « remainder in him. 1 Lern 182. Meer 284. 
1 And. 288. Venwick v. Ni ind. 

In like manner, it a man makes a leafe for life, or a 
gift in tail by deed, remainder to another tor lite or in 
tail, remainder to himſelt and bis lcire, or to his own 
right heirs only, this remainder to himtelt cr to his Lcirs 
is void, becauſe the fee continued ſlill in lum, and then 
he can't give himſelf what he had belore, and he cn't 
give to his heirs as ſuch what the law gives them by a 
prior light, to veſt at the ſame time with his dilpofition 
to them. Dyer 9. pl. 20. cor 720. 


But if a man makes a feofiraent in fee to the| 


ufe of himfelf for life, remainder to the heirs mule of his 
own body, this is a good eſtate-tail, executed in him- 
felf; for the law conjoins his eſtate for life, and the 
remainder to the heirs male of his body, to prevent that 
remainder's being loſt by forfeiture, or determination of 
the particular eſtate before it can veſt, and the limitation 
is good by way of uſe, becauſe it 1s raiſed out of the ef- 
tate of the feoffees, as if they had given it to him in 
fuch manner. Co. Lit. 22. Bendl. 49. Hob. 30. 

If one makes a fecifment in fee to the uſc of himſelf 
for life, or in tail, remainder to the uſe of the feoſſee in 
fee, vet the feoffee hath no reverſion, but 'tis in nature 
of a remainder, although the eſtate of the feoffor is exe- 
cuted by the ſtatute, and the feoffee is in by the Com- 
mon law, which concurring with the Statute Jaw ſhall 
be preferred, fince that can give him no more than what 
he has already by the Common law. 1 Co. 137. Dyer 
362. Co. Lit. 22. 2 Saund. 383, 387. : i 

If a copyholder ſurrenders to the uſe of his laſt will, 

and de viſes to . for life, rem:inder to B. in tail, or 
furrenders to the uſe of himſelſ tor lite, remainder to the 
uſe of A. for liſe, remainder to the uſe of his will; in 
theſe caſes the reverſion is ſo in the copy holder, that he 
may in his life ſurrender to the ule of any other ; ſo that 
all who come in upon ſuch ſurrenders are in by the copy- 
holder, not by the lord, tor that nothing remains in the 
lord, but fo much as is not diſpoſed of, remains in the 
copy holder as ſtrongly as if it had been limited to him. 
Cre. Fac. 376. Cre. Elia. 148, 441. 1 Lern. 10a. 
4 Ce. 23. | ED 

If a man ſeiſed of lands in fee, by his will in writing 
deviſes them to one for life or in tail, remainder to his 
own right heirs, this is void as a remainder, and the heir 
mall be in of the old reverſion by deſcent, becauſe imme- 
diately upon the death of the anceſtor the eſtate deſcends 
to the right heirs, and fo prevents lis taking by the diſ- 
poſition of the will. Hab. 30. 10 Ca. 41. 1 Fent. 
" if a man deviſes land to his heir at law, paying a 
ſum of money, or an annual rent, yet the heir, not- 


withſtanding tuch incumbrance or charge, takes by de- 


ſcent, and not by purchaſe. Salk. 241, Cum. 72. 


Clerk v. Smith, and ſee tit, Deſcent. 


R 


| Bat where the eſtate deviſed is altered in quantity or 
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qualuy, there the deviſce, though heir at law, takes 
purchaſt; as where a man having two daughters, deviſes 
aus eftate to the fon of one of them and his heirs, it was 
a udged, that the deviſec took the whole as a purchaſer, 
and was not in by deſcent as to any part. Salk. 242. 
2 Ld. Razm. 829. Cum. 123. Redding v. Reyſlon. 
A. in conſideration of a marriage intended between 
him and B. and of a marriage portion, made a f:off- 
ment in fee to the uſe of himſelf and his heirs till the 
marriage, and after to B. for life, and then to truſtees 
and their heirs, during the life of A. to ſupport contin- 
gent remainders, then to the firſt, ſecond and other ſons 
of his body in tail male, then to the heirs male he ſhould 
have by any other wife, and for want of ſuch iſſue to the 
heirs of the body of A. with remainder to his own ri 
heirs; the marriage takes effect, and they have iſſue 
2 daughter, then 4. levies a fine to the uſe of him! 
tor lite, remainder to his wife for life, remainder to C. 
in fee with warranty; and the queſtion was, What eſ-. 
tate was veſted in A. by the firit deed, viz. whether the 
heirs of the body ſhould take by purchaſe or deſcent ? 
For if by purchaſe, then the fine levied afterwards was 
no bar to them; and the court was of opinion, That 
they mult take by purchaſe, becauſe where the anceſtor 
has no eftute tor life, as in this caſe he has not, they can't 
e worvs of limitation; and here the eſtate is exprefily 
„united to truſtees and their beirs during his life; and 
though a man can't make his own right heirs purchaſers 
by the name of heirs, either in a conveyance by way of 
uſe, or by his laſt will, yet he may make them fo of am 
eſtate- tail, which is a new created eſtate, different from 
what the law makes. 4 Mad. 300. Curtb. 272. 1 
Id. _ 33: Tipping v. Ceoffins, and ſee Preced. Chan. 
435. S. C. cited. | 
A ſettlement was made by A. to the uſe of himſelf 
for fifty - nine years, it he ſhould ſo long live, remainder 
to truſtees and their heirs during his lite to ſupport con- 
tingent remainders, remainder to B. his ſon for ninety- 
nine years, if he ſhould fo long live, remainder to truſ- 
tees and their heirs during his life to ſupport contingent 
remainders, remainder to the firſt and other ſons of B. 
in tail male ſucceſſively, with other remainders over, re- 
mainder to the right heirs of A. then A. by will deviſes 
all his lands in poſſeſſion, reverſion or remainder to truſ- 
tees and their heirs, in truſt by ſale or mortgage to raiſe 
money for payment of his debts and legacies; and if this 
limitation to his own right heirs veſted the reverſion in 
ſee in himſelf, fo as to be ſubje& to his diſpoſition, or if 
the heirs were to take by purchaſe was the queſtion; all 
the intermediate remainders being determined. And it was 
argued upon the reaſon of the above cafe of Tipping and 
Ceſſins, that the heirs muſt take by purchaſe, becauſe he 
had only an eſtate for years, and the freehold during his 
life was ex preſsly limited to truſtees and their heirs, and 
thereſore againſt his own expreſs limitation he ſhould 
have no reſulting uſe or eſtate for lite ; but on the other 
ſide it was argued, that the reaſon of the reſulting eſtate 
for life was, becauſe it might poſlibly happen that all the 
intermediate eſtates might determine before the death of 
A. as by his and the truſtees joining in a feoffment, Ef: 
which would be a forteiture of their eſtates, Ec. and 
therefore of neceſſity he muſt have a reſulting uſe for his 
life: And my Lord Chancellor was clear of this opinion, 
and ſaid it was his old reverſion in him, and deviſeable 
will: But note, This was a remainder limited to his 
own right heirs. Eg. Rep. 20. Preced. Chanc. 338. 
Eure v. Howard. See 19 Vin. Mr. tit. Reverſoon. 
| REUGIA TERRA. A ridge or furrow of arable 
land. Man. Angl. tom. 1. p. 615. 5 q: 
REVIEW, A bill of review in is, where a 
cauſe hath been heard, and the decree: ſigned and enroll- 
ed; and ſome error in law appears upon the decree, or 
new matter diſcovered in the time alter the deeree made, 
which bill cannot be exhibited, but by licenſe of the court. 
See Calleflion of the Chancery Orders, pag. 69. 


— 


REVIEW OF APPEAL OF DELEGATES, Is 8 


> ts ace. e 


commiſſion granted by the King, qa certain commiſſio- 
ners, Sc. See AP PEAL. 
REVIVING, 


| R I E 
ally applied to a hundred towns, under which were ſo 1 


nany co nn 277, 
ing of them after each commote had twelve manors ot circuits, and two ten 


divers examples in ſhips; there were four fetonſbips to every mancr ; eve, 


„Sc. fol. 23. i fownſhip comprehended four g:vcls, every gavel had 3 

— rbandirr; and four tenement's were cunſtituted ung; 
RE Is where a bill hath [every rhandir. This word rhandir admits not v; any 

| dn ſt one, who anſwers proper Ggnfiation in ExglJÞ, but i by Dr. Dac'« 1 
— if heard, before the dred pars aut ſors beredituria, from the verb Lanna, 
-nerolled In this caſe a bill of |partire, diſtribuere. Taylor's Hiſt. of Gavelkind, p 69. 

decree — | RIAL, A piece of gold current for ten ſhillings. Ja 
— . u H. 6. by indenture of the Mint, a pound weight gold of 


[ 
N 
8 


the old ſtandard was coined into 45 riali, going tor ten 
making void a [ſhillings a- piece, or a proportionable number of t rials, 
? of revocation : | going for five ſhillings a-piece, or rial farthings going tor 
declaration, is a deed made |two ſhillings and fix-pence. See Lowndes's EIHſay upn 


: 


I 


purſuant in ſome proviſo contained in a former deed or Cuins, p. 38. The golden rial in 1 Hen. 8. was to go 
Conveyance, givi er to revoke or call back ſome |at eleven thillings and three-pence. In 2 Eliz, golden 
thing by a new declaration to create a new |rials coined at fifteen ſhillings a piece; when a pound of 
eſtate ; gold ned into 48 ria's. In 3 
on ſettle accordingly. 1 Weed”s Convey. | Fac. 1. roſe-rials of gold at thirty ſhillings, and ſpur- 
ad. rials at fitteen ſhillings. Cowel, edit. 1727. 

There no — RIBAUD, (Ribaldus, Fr. Ribauld,) A vagrant, luxu- 
but a man may have a condition of re-entry. But now frious ſpend-thrift, a rogue, whore-monger, a perſon 
theſe proviſces, containing power of revocation, are crept [given to all kinds of wickedneſs and looſeneſs. Petition 
into voluntary conveyances, and are become very fre- [againſt ribaulds and ſturdy beggars. Rot. Parl. 50 El, 
quent, and paſs by raiſing of uſes according to the ſtat. | 3- num. 6r- f ; f | 
27 H. 8. cap. 10. for being coupled with ar: uſe, they | RICE, To what duties liable on importation, 4 S 5 
are allowed to be good, and not repugnant to the former V. & M. c. 5. ſet. 2. Rice and melaſſes not to be 
eſtates; as if one ſeiſed in fee covenants to ſtand ſeiſed | brought into England, 3 & 4 Ann. c. 5. ſecl. 12. 3 
ta the uſe of himſelf for life, and after to the uſe of his | Geo. 2. c. 28. ſed. 1. Rice may be carried from S-utb 
fon in tail, with divers remainders over; provided, That Carolina, Sc. to any part of America ſouthward ot the 
he may revoke any of the ſaid uſes, and if afterward he faid colonies, 4 Geo. 3. c.27. See PLANTATIONS. 
revokes them, he is ſeiſed in fee again without entry or | RICHMOND IN SURRY, Richmond old pat k tetiled 

| claim. But in the caſe of a feoffment or other convey- [on Queen Charlotte for life, 2 Geo. 3. c. 1. 
ance, whereby the feoffee or grantee is in by the Com- RICHMOND IN YORKSHIRE, Spiritual perfons in 
mon law, ſuch fjroviſo would be merely repugnant and | the archdeaconry of Richmond, ſhal} not exact portiors of 
void. Lit. 237. a. It would be void as todeſtroy- |the deceaſed's goods, 26 Hen. 8. c. 15. 
ing the feoffment, but it might be good as to revoking RICHMOND AND LENOX, (Duke of) EHis leaſe ci 
the uſes to which the was made. 1 Wood's [the aulnage of draperies provided for, 11 & 12 ill. c. 
Conv. 2d edit. 754. | | 20. ec. 2. 

The revoker is ſeiſed again without entry or claim, IDER-ROLL. See ROLL. | 
Ci. 173. . for he being tenant in poſſeſſion, cannoten- | RIDING ARMED, With dangerous and unuſ:! 
ter upon himſelf. weapons, is an offence at Common law. 4 Inft. 160. bv 

. Carter 78. the ſtat, 2 Ed. 3. cap. 3. None ſhall ride armed by - 

Where in a truſt-term to raiſe portions night or day to the terror of the people; or come with 
power for the huſband, with the force and arms before the King's juſtices, Oc. doing 
to revoke in a ſet ; their office ; upon pain to forſeit their armour, and unter 

impriſonment at the King's pleaſure : And a fine may he 


ſet upon them by the juſtices, by 10 R. 2. cap. 1. And 
no perſon can excuſe the going or riding armed in pub- 
lick, by alleging, that he wears armour for his defence 
againſt an It; but men may wear common arms ac- 
is wi cording to their quality and faſhion, and have attend its 
. pl. with them armed agreeable to their characters; all per- 
be revoked of courſe, though they are | ſons may ride or go armed to take felons, ſuppreſs riots, 

by expreſs words; as a letter of attor- | execute the King's proceſs, &c. 3 bft. 162. 
„a ſubmiſſion to an award, a teſtament or laſt will; | RIDING CLERK, One of the fix clerks in Chance- 
for theſe of their nature are revocable. 8 Co. 82. See|ry, who, in his turn for one year, keeps the controlment 


RIDINGS, Are names of the diviſions of Yorkſhire, 
it | which are three, viz. the Eaft-riding, the W:/i-riding 
and the Nortb-riding, mentioned in the ſtatute 22 H. 8. 
cap. 8. and 23 8. cap. 18. In indictments in that 
— is requiſite that the town and the riding be 
expr Weſt. Symbol. part 2. tit. indictmenti, ſet. 


70. 9. | 
MENS ARREAR, Is kind of plea uſed to an action 
of debt upon arrearages of account, whereby the defen- 
. 3. | dant does allege there is nothing in arrear. 
RIENS PASSE PAR LE FAIT, (Nothing paſſes by 
the deed,) is the form of an exception taken in ſome cates 
Ito an action. See Bro. tit. Eftraunger al fait on Record. 
RIENS PER T. (Nothing by deſcent,) Is 
the plea of an heir, where he is ſued tor his anceſtor's 
debt, and hath no land from him by de/cent. See 3 puri, 
| Cute Rep. fol. 151. 
RHANDIR, Is a part in the diviſion of the country in | RIER 0 af 44 yt pr from the Fr. Ar- 
Wales before the conqueſt ; as firſt a cantrif conſiſted of ſrier, poſlerior,) In the of 2 Ed. 3. 6. 5. is oppolite to 


4» 
PLE is 
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county; and by comparing that ſtatute with Weſtm. 
2 38. it 2 to be * publick place, which 
the ſheriff appoints for the receipt of the King's money 
after the end of his county court. Fleta ſays, That it 
is dies craſtinus poſt comitatum, lib. 2. cap. 67. 
RIFFLARE, To take away any thing by force: from 
the Sax. riefe, rapina, from whence comes our Enghſb 
word to rifle. Cowell, edit. 1727. 
RIFFLURA, A flight wound in the fleſh. Brag. 
bd. 2 6. 23: RY 
RIGHT, (Fus,) In general ſignification includes not 
only a right, tor which a writ of right hes, but alſo 
any title or claim, either by virtue of a condition, mort- 
| or the like, for which no action is given by law, 
but only an entry. Co. on Litt. lib. 3. cap. 8. . 445. 
There is jus proprietatir, a right of property; poſ- 
ſeſſionir, a right of poſſeſſion, and jus proprietatis & o/ 
ſeſſions, a right both of propriety and poſſeſſion; and 
this was anciently called jus duplicatum: For example, 
If a man be diſſeiſed 3 1 
h jus provrietatis, the diſſei ath jus poſſeſſions, 
| = it the Adee releaſe to the diſſeiſor, be hath jus 


i tatis & poſſ. ſſhonis. Co. on Lit. lb. 3. ſeQ. 447. 
52 ſextupl-ex. 1. Tus recußeruandi. 2. Intrandi. 3. 
Hahend:. Retinendi. 5. Fercipiendi. 6. Et poſſt- 


4. 
dendi. Co. 8 Rep. Edward Altham's coſe. 
Gilbert, Treat. of Ten. 18. ſays, That the diſſeiſor 


has orly the naked poſſeſſion, becauſe the diſſeiſee may | 


enter and evict him; but againſt all other per ons the 
diſſeiſor has right, and in this reſpect only can be ſaid to 


have the right of poſſeſſion ; for in reſpect to the diffeiſee | 


he has no right at all. But when a deſcent is caſt, the 
heir of the diſſeiſor has jus p2ſſeſſonis, becauſe the diſſeiſee 
canrot enter upon his poſſeſſion, and evict him, but is 
put to his real aftion, becauſe the treehold is caſt upon 
the heir; and favs, That the noticns of he law do make 
this title to him, that there may be a perſon in being to 
do the feudal duties, to fill the poſſeſſion, and to anſwer 
the ations ot al! perſons whatever; and ſince it is the 
law that gives h:m this right, and obliges him to theſe 
duties, antecedent to any act of his own, it muſt defend 
ſuch poſſetfion from the act of any other perſon what- 
ever, till ſuch poſſeſi-n be evicted by judgment; which 
being alio the act ct law may deſtroy the heir's tithe. See 
PRxorrxry, d 19 Vin. Abr. 230 —233. | 

Ri Gf I'v COURT. See RecTvs ix CURIA: 

RIGF !'S AND LIBERTIES. See LiszrTIES Axpo 
Rig ers. 

ROA, A military girdle: From the Saxon ring, i. e. 
annulut, circulus, becauſe it was girt round the middle. 
B-2cjon gives another rea'on why it is fo called. Lib. 1. 
cap. 8. par. 3. Ringa enim dicuntur quod renes circum- 
dant, unde dicitur accingere gladdis. 

RINGHEAD, (mentioned in ſtat. 43 Eliz. cap. 10.) 

An engine uſed in ſtretching woollen cloth. 
RIOT, ROUT AND UNLAWFUL ASSEM- 
BLV. Root, (Crista and riatium, from the French riotte, 
guad non ſolum rixam & jurgium fegnificat, ſed vinculum 
etium, quo plura in unum, fuſciculorum inſtar, colligantur, ) 
Signifies the forcible doing of an unlawful thing by three, 
or more perions aſſembled together for that purpoſe. Weſt. 
Symbol. part. 2. tit. Inditments, ſect. 66. The difference 
between a 710, rout, and unlawful afſembly, ſce in Lamb. 
Eiren. lib. 2. cap. 5. Stat. 1 Mar. cap. 12. and Kitchin 
19. who gives theſe examples of riots, the breach of in- 
cloſures, banks, conduits, parks, houſes, barns, 
the burning of ſtacks of corn, &c. Lamb. ubi ſupra, 
mentions theſe, to beat a man, to enter upon a poſſeſ- 
ſion forcibly. Corwel?. 

Holt Ch. J. in delivering the opinion of the court 
faid, That the books are obſcure in the definition of 
riots, and that he took it, that it is not neceſſary to ſay 
they aſſembled or that purpoſe ; but there mult be an 
unlawful aſſembly ; and as to what a& will make a riot 
or treſpaſs, ſuch an a& as will make a treſpaſs will make 
a riot. 11 Mad. 116. pl. 2. Trin. 6 Ann. B. R. The 
Lr-en v. Soley. 

As if a number of men aſſemble with arms, in terro- 

Vor. II. Ne. 123. 


"BY. 
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t. 3 H. 7. 1. Fr Halt Ch. J. in delivering the 
8988 the court. 11 Mad. 116, 117. The peer 
v. Jaley | 


Serjeant Huwkins ſays, A riot ſeems to be a tumul- 
tuous diſturbance of the peace by three perſons, or more, 
aſſembling together by their own authority, with an in- 
tent mutually to aſſiſt one another againſt any who thall 
| oppoſe them, in the execution of ſome enterprize of a 

private nature, and afterwards actually executing the 

| lame in a violent turbulent manner, to the terror of the 

| People, whether the act intended was of itſelt lawful or 
unlawful. Hawk. P. C. 155. cap. 65. . 1. 

Serjeant Hawkins ſays, A rout ſeems to be, according 


perſons aſſembling together with an intention to do « 
thing, which if it be executed will make them rioters, 


and actually making a motion towards the execution 
hereof : by tome bcoks, the notion of a riot 


is confined to fuch aſſemblies only, as are occaſion- 
ed by ſome grievance common to all the c „ as 
the incloſure of land in which they all claim a right of 
common, &c. However, inaſmuch as it generally agrees 
with a riot, as to all the reſt of the above-mentioned 
-afticulars, requiſue to conſtitute a riot, except only in 
this, that it may be a complete oſſence without the exe- 
cution of the intended enterprize, it ſeems not to re- 
. any farther explication. Hawk. Fl. C. 158. "cap. 
5 „ 8. 8 
Serjeant Hawkins ſays; An unlawful aſſembly, accor- 
ding to the common opinion, is a diſturbance of the 
peace by perſons barely aſſembling together, with an in- 
tention to do a thing, which, if it was executed, would 
make them rioters, but neither ly executing it, nor 
making 4 motion towards the execution of it; but he 
ſays this ſeems to be much too narrow a definition; for 
any meeting whatſcever of great numbers of people with 
ſuch circumſtances of terror, as cannot but endanger the 
publick peace, and raiſe fears and jealouſies among the 
King's ſubjects, ſeems properly to be called an unlawful 
aſſembly ; as where great numbers, complaining of a 
common grievance, meet together concerning the moſt 
proper means for the recovery of. their intereſts ; for no 
one can foreſce what may be the event of ſuch an aſſem- 
bly. Hal. H. C. 158. cap. 65. ,. g. . 

If a man be in his houſe, and he hears that J. S. will 
come to his houſe to beat him, he may well make an aſ- 
ſembly of people of his friends and neighbours to aſſiſt 
and aid him in ſafe keeping his perſon. Per Fineux Ch. 
J. Br. Riots, pl. 1. cites 21 H. 7. 39. 

But if a man be menaced or threatned that if he comes 
to the market of B. or to W. that he ſhall be beat, he 
cannot make an aſſembly of people to aſſiſt him to go 
there, and this in ſafeguard of his perſon ; for he need 
not go there, and he may have remedy by ſurety of the 
peace; but the houſe of a man is to him his caſtle and 
his defence, and where he properly ought to abide, &c. 
Br. Riots, pl. 1. cites 21 H. 7. 39. Per Fineux Ch. 


Juſtice. 
Fuft. cap. 137. cites 8. P. Hawk. Pl. C. 158. 


— 


. 


Dait. 
cap. 65. ſe. 10. cites 8. C. accordingly, and ſays, That 
ſuch violent methods cannot but be attended with the 
danger of raiſing tumults and diſorders to the diſturbance 
of the public peace. —Tho” a man may ride with arms, 
yet he cannot take two with him to defend himſelf even 
though his life is threatned ; for he is in the protection 
| of the law which is ſufficient for his defence. Pr Holt 
| Ch. J. in delivering the opinion of the Court. 11 Mad. 
116, 117. pl. 2. Trin. 6 Ann. J. R. The Queen v. 


If a number of aſſemble in a lawful 
manner, and upon a tawful occaſion, as for eleQing a 
mayor (as it was in this caſe) or the like, and during 

the aſſembly a ſudden affray happens, this will not make 
it a riot ab initio; but it is only a common affray. 


Ld Raym. 965. Trin. 2 An. Grampound Corporation's 
caſe. | 
7T If 


| 


| 


/ 


to the general opinion, a diſturbance of the peace by _ 


1 


U a number of people aſſemble in a riotous :nanner to paſs, and that the party 


do an unlawful act, and a perfon, who was upon the 
place before upon a law ful occaſion, and not privy to 
their firſt deſign, comes and joins himſelt with them, he 
will be guilty of a riot equally with the reſt. Per Halt 
Ch. J. to which Powell J. ſeemed to agree. Ld Raya. 
R-p. 965. Trin. 2 Ann. Grampound Corporation's caſe. 

Holt Ch. J. thought an aſſembly might meet together 
with ſuch circumſtances of terror as to be a riot. 2 
Salk. 594» 595- pl. 4. Trin. 6 Ann. in the caſe of The 

v. Haley & al. 

It ſeveral are aſſembled lawfully without any ill intent 
and an affray happens, none are guilty but ſuch as act; 
but if the aſſembly was originally unlawful the a& of 
one is imputable to all. Per Holt Ch. J. 2 Salk. 595. 
6 Ann. at ni prias in Middleſex. The Queen v. Ellis. 

It ſeems agreed, that a number of perſons, being met 
together at a fair, or market, or church-ale, or any other 
lawful and innocent occaſion, happen on a ſudden quar- 
rel to fall together by the ears, they are not guilty of a 
riot, but of a ſudden affray only, 
ty, but thoſe who aQually engage in it ; becauſe the de- 
fon of their meeting was innocent and lawful, and the 
fubſequent breach of the peace happened unexpectedly 


without any previous intention concerning it; yet it is | 


faid, that if perlons innocently aſſembled together, do aſ- 
terwards upcn a diſpute hapyening to ariſe ameng them, 
form themſelves into parties, with promife of mutual 
aſſiſtance, and then make affray, they are guilty of a 
riot, becauſe upon their contederating together with an 
intention to break the peace, they may as properly be ſaid 
to be aſſembled together for that purpoſe from the time 
of ſuch confederacy, as if their firſt coming together had 
been on fuch a def, ; however, it ſeems clear, that it 
in an aſſembly of perſons met together on any lawtul 
occaſion whatioever, a ſudden propoſal ſhould be ſtarted 
of going togetl er in a body to pull down a houte or in- 
cloſure, or to do any other act of violence, to the diſ- 
turbance of the publick peace, and ſuch motion be agreed 
to and executed accordingly, the perſons concerned can- 
not but be rioters, becauſe their affociating themſelves 
together for ſuch a new purpoſe is no way extenuated by 
their having met at firſt upon another. Hawk. PL C. 
156, 157. cap. 65. /. 3. 


Statute concerning riot, &c. with adjudications. 


Stat. 34 Ed. 3. cap. 1. enacts, that juſtices of peace 
ſhall have power to reſtrain evil-doers, rioters, and all 


other barretors, and to take and chaſtiſe them, and 


cauſe them to be impriſoned and puniſhed. 

This ſtatute hath been liberally conſtrued for the ad- 
vancement of juſtice ; for it has been reſolved, that if a 
juſtice of peace find perſons riotouſly aſſembled, he alone 
without ſtaying for his companions hath not only power 
to arreſt the offenders, and bind them to their good be- 
haviour, or impriſon them if they do not offer good bail, 
but that he may alſo authorize others to arreſt them by a 
bare parol command without other warrant, and that by 
force thereof the. perfons ſo commanded, may purſue and 


arreſt the offenders in his abſence as well as preſence. It | 


is alſo ſaid, that if a juſtice of peace be fick, and hear 
that perſons are riotouſly aſſembled, he may fend his ſer- 
vants to arreſt them, and bring them before him; and 


that if he hear that perſons are riotouſly together in a cer- 


tain place, and go thither and find none there, he may 
leave his ſervants behind him with a command to arrett | 
them, when they ſhall come. Alſo it is faid, that after 
a riot is over, any one juſtice of peace may ſend his war- 
rant to arreſt any perſon who was concerned in it, and 
alſo that he may ſend him to gaol, till he ſhall find ſure- 
ties for his good behaviour. 1 Hawk. P. C. 160. 

But it ſeems to be agreed, that no one juſtice of peace 
hath any power by force ct this ſtatute, either to record 
2 riot upon his own view, or to take an inquiſition there- 
of after it is over: Alſo if one juſtice of peace proceed- 
ing upon this ſtatute, ſhall arreſt an innocent perſon as 
a rioter, it ſeemeth that he is liable to an action of treſ- 


which none are guil- 


K 1.0 


| | arreſted may juſtity the reſcui 
ot himſelf, becauſe no fingle juſtice of peace is by this 
ſtatute made a judge of the ſaid offence. But it a riot 
ſhall be committed by perſons armed in an unuſual man. 
ner, contrary to the ſtatute of Northampten, and. an 
one juſtice of peace acting ex officio, in pui ſuarce ef the 
ſaid ſtatute, ſee the armour and impruon the offender 
and make a record of the whole matter, ſuch a recurg 
cannot be traverſed, becauſe it is made by one acting in 
a judicial capacity, as appears more at large in the chap. 
ter of affrays: and for the ame reaſon, if a juſtice of 
peace proceeding on the ftatute of 15 K. 2. upaj 
torcible entries and detainers, thall upon his own view 
record a riot, which ſtall be cemminted in the maki 
of any ſuch forcible entry or detainer, a riot ſo recerd 
cannot be traverſed, as hath been ſheun in the forgoin 
chapter. Allo if a juſtice of peace acting as a judge, by 
virtue of any ſtatute whatſoever, inipowerirg hu fo to 
do, make a record upon his view ct a riot committed in 
his preſence, ſuch record ſhall not be traverſed ; tor the 
law gives ſuch an uncontroulat le credit to all matters of 
record, made by any judge of record as uch, that it will 
never admit of an averment againſt the truth thereof. 1 
_— P. C. 160. þ 1 
t. 13 H. 4. cap. 7. fed. 1. riot, aſſembl 
or rout of people againſt law, be 4 the — 
peace, or two of them, and the ſheriff, ſhall come with 


and the ſame juſtices and ſheriff ſhall have power to re- 
| . : : "_— 
cord that which they find ſo done in their pi eſerce againſt 
law; and by the record ſuch offenders ſhall be cunvi& in 
manner as in the ſtatute of forcible entry; and if ſuch 
offenders be departed before the coming ot the juſtic es and 
ſheriff, the fame juſtices, or two of them, ſſ. all ciligent- 
ly inquire within a month after, of ſuch riot, allembly, 
or rout, and ſhall hear and determine the fame. 
Set. 2. If the truth cannot be found, then within 
a a month next follow ing the juſtices or two of them, and 
the ſheriff, ſhall certify before the King and his council 
all the deeds and circumſtances thereof, which certificate 
' ſhall be of like force as the pre'entment of twelve men; 
upon which certificate the offenders ſhall be put to an- 
ſwer, and they which be found guily ſhall be puniſhed 
after the diſcretion ef the Kirg and his council. 
 SerF. 3. If ſuch offenders traverſe the matter certified, 
the certificate and traverſe ſhall be ſent into the King's 
Bench to be tried and determined; and if the offenders 
do not come before the King and his cour eil at the firſt 
command, there ſhall be made arother, directed to the 
ſheriff, to take the offenders if they may be found, and 
bring them at a certain day before the Eing and coun- 
cil, or in the King's Bench; and it they cannot be 
found, the ſheriff ſhall make proclamation in the connty 
next enſuing the delivery of the ſaid ſecond command, 
that they come before the King and council, or in the 
King's Bench, or in the Chancery in time of vacation, 
within three weeks then following ; and in caſe the of- 
| fenders come not, and the proclamation made and re- 
| turned, they ſhall be convic of the rict, afſembly or 
rout. 
| Sed}. 4. The juſtices of peace dwelling nigheſt where 
| ſuch riot, aſſembly or rout, ſhall be made, together with 
| the ſheriff, and allo the juſtices cf aſſiſe for the time that 
they ſhall be in their ſeſſions, ſhail do execution ct the 
| ſame ſtatute every one upon pain of 100/. 
T. and three others were convicted of a riot, upon 


— — 


2 


| county, contra forman: ſlatuti 13 Hen. 4. cap. 7. and 
they were fined by the juſtices; ard upon a writ of er- 
ror brought, the errors aſſigned were, Fir, It does not 
appear that the defendants were convicted by view of the 
juſtices. 2d/y, That the ſheriff did not join in ſetting 
the fine, whereas the ſtatute ſavs, that the ſheriff ſhall be 
joined with the juſtices in the whole proceedings ; and 


for theſe errors the judgment was reverſed. Ray. 386. 
Trin. 32 Car. 2. B. R. The King v. Tempeſl & al 

An indictment upon this ſtatute wa- taken before two 
| juſtices of peace only, without the ſheriff or under · ſne 
ö 


cif; 


the power of the county (if need be) and arreſt them; 


view of two juſtices of the peace, and the ſheriff of the 


* 


* 


they are not ſo in caſe they are abſent, and no complaint | found in the ſai 


45, Se. The ſerjeant ſays, that in the 
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ulf; but becauſe it appeared to be taken a month after county wherein a riot happens. adh, Clat if any julices 
the riot commitied, the court held it clearly good by this of peace, who do not dwell neareſt tio the place do ac- 
ſtatute. Comb. 173. 1 V. U M. B. R. The King v. [tally execute the ſtatute, they excuſe all the rel. 3uly, 
Clench. That it the juſtices, whoſe dwelling was neareſt at the 

Where the conviction of a riot is made on this ſta- | time of the riot, or one of them, happen to die within the 
tute upon view only, there the ſheriff or under-ſheriff | month, thoſe whoſe dwelling is thereby become the near- 
muſt be preſent ; but it is not neceſſary where the con- eſt, are bound to execute the ſtatute in the ſame manner as 
viction is upon an inquiſition taken after the riot is en- | the others were. 4thly, That notwithſtanding thoſe juſ- 
ded. And this is the difference. Carth. 383. Trin. 8 | tices only, who dwell neareſt, are liable to the penalty of 
. 3. B. R. The King v. Ingram, S. P. And the rea- the ſtatute, yet if any others on notice neglect to ſupply 
ſon of the attendance on the view is, that they may | their default, they are fincable at diſcretion. 5thly, That 
raiſe the poſſe comitatus to ſuppreſs the rioters, which | if the two juſtices, or one of them, do their duty in ex- 
needs not when they are diſperſed, the juſtices having a | ecuting, or endeavouring to execute the ſtatute, they 
lawtul juriſdiction. Comb. 423. Paſch. 9 V. 3. B. R. S. C.] ſhall incur any penalty through a default of the ſhc- 
2 Salk. 593. S. C. accordingly. 12 Mad. 123. Paſch. | riff, Ec. either in refuſing to appear, or to return a jury, 
g WW. z. S. C. by name of the King v. Page, Ingram & al. | Sc. 6thly, That the ſaid juttices, Ec. ſhall not avoid 
— ly. Ld. Raym. ep. 215. S. C. accordingly. | the penalty by executing the ſtatute in part only, as by 
An information againſt three juſtices of peace, for not | recording a riot without committing the parties. 7thiy, 
making inquiry of a very great riot done by ſeveral per- That no juſtice, &c. is ſubje& to the penalty of the ſta- 
ſons, in burning hedges, &c. within a month after the | tute, on account of a petit riot, but only of ſuch as are 
fact done: And becauſe the ſtatute ſays nothing of any | notorious, and in nature of inſurrections and rebellions. 
complaint or notice being to be made, or given to them, | :bly, That if a juſtice of peace, c. had no expreſs no- 


it was moved by ſome, that they were bound by law to | tice given him of the riot, he ſhall be excuſed, unleſs it 


take notice at their peri] ; but divers other juſtices were | were fo very flagrant, that by common intendment every 
of a contrary opinion. Ides quere bene the words of the | one dwelling near it could not but have notice thereof. 
ſtatute of 13 H. 4. cap. 7. and the law. But the re- | gtbly, That the acquieſcence or agreement of the parties 
porter ſays, it ſeems reaſonable that rotice or complaint | aggrieved is no excuſe to the juſtices, becauſe they ought, 
be made to them; for fo is the ſtatute of R. 2. of for - | ex officia, to make the inquiry, and make proclamation 
cible entries, whereof mention is made in this ſtatute of | whether any will give evidence for the King, Sc and 
13 H. 4. cap. 7. Beſiles, juſtices of aſſiſe are under the | may bind ſuch of the parties grieved, as ſhall refuſe to 
ſame penalty of 100/. if ſuch riot c. be committed in | proſecute their complaint, to their good behaviour. 
their preſence fitting in their {efſivns, and conſequently | Stat. 2 Hen. 55 ff. 1. cap. 8. ſed. 1. If default be 
juſtices of peace, or juſtices of aſſiſe 
or notice be given to them. D. 210. 6. pl. 25. Hil. 4 | (named in the ſtatute 13 Hen. 4. cap. 7.) and the ſheriff 
Eliz. The attorney general v. Grafjcley &a. or under · ſneriff of the county where ſuch riot, aſſembly 
Within a month after] See ſe. 1. of the preceding act. or rout, ſhall be made, touching the execution of the ſaid 
The month ſhall not be confined to 28 days, but to the | ſtatute; at the irſtance of the party grieved the King's 
almanack month; fer curiam. Sid. 186. pl. g. Paſcb. | commiſſion ſhall go out under his great ſeal, to inquire as 
16 Car. 2. B. R. The King v. Cuſſens & aP. Hawk. | well of the truth of the cauſe, and of the original mat- 
163. pl. 65. /. 31. ſays, It is not clearly ſettled whether | ter, as of the defaults of the juſtices, ſheriff or under - ſheriff, 
the month within which, the juſtices of peace are confined | to be directed to indifferent perſons, at the nomination of 
to take their inquiry by force ot theſe ſtatutes, muſt be | the chancellor; ard the commiſſioners ſhall ſend into the 
reckoned according to the computation of a lunar or of | Chancery the inqueſts before them taken, and the coro- 
a folar month ; however, it ſeems to be agreed, that if | ners ſhall make the panel for the time that the ſheriff, 
the juſtices give their charge to the jury, and it is ſaid | that is ſuppoſed in default, ſhall ſtand in his office, which 
that if they do but award a precept for the returning of | coroners ſhall return no perſons but ſuch which have 
the jury within a lunar month, they may take the ver- lands to the value of 10 J. by the year; and the coroners 
dict afterwards ; for the cauſe being regularly attached + ſhall return upon the perſons impanelled at the firſt day 
in them within the time preſcribed by the ſtatute ſhall be iſſues to 20 5. and at the ſecond day 40s. and at the third 
proſecuted, as all other cauſes oyght, with ſuch conve- | day 100. And at every day after, the double at leaſt ; 
nient diſpatch as to the judges thereof ſhall ſeem proper; ' and if default be found in the coroners, touching the re- 
and the ſtatute, by obliging the juſtices to make ſo ſpee- , turn of ſuch perſons impanelled, or touching the return of 
dy an inquiry, meant not to hurry them in the execu- | iſſues, every one of them ſhall pay to the King 401. and 
tion of it. if the ſheriff be diſcharged of his office, the new ſheriff 
Tho? this ſtatute be mandatory, that the inquiſition ; ſhall make the panel. And the Chancellor, as ſoon as 
ſhall be taken withia a month, under a penalty in the | he may have knowledge of ſuch riot, aſſembly or rout, 
neighbouring juſtices, yet after the month it is ſtill dif- | ſhall cauſe to be ſent the King's writ to the juſtices of 
cretionary in the juſtices to take an inquiſition, &c. And | peace and to the ſheriff, that they put the ſtatute in exe- 


that by conſtruction of the laſt clauſe of this ſtatute | cution, upon the pain contained in the ſame; and tho* 


(which fays that they ſhall do execution of this act, in | ſuch writ come not to the juſtices or ſheriff, they ſhcil 

pain of 1000.) and it hath ever been the practice to take | not be excuſed it they make not execution of the 

ſuch inquiſitions out of ſeſſions. Carthew 384. The | ſtatute. ; | 

King v. Ingram, S. C. and P. Comb. 423. and the time | Se. 2. Provided, that the juſtices and other of- 

is only mandatory. | ficers ſhall do their offices at the King's coſts, by 
The juſtices o peace dwelling nigheſt] See ſed. 4. of the | payment to be made by the ſheriff by indentures be- 

faid act 19 Hen. 7. It is not neceſſary that the next |twixt the ſheriff and the juſtices and other officers : 


| juſtices only ſhould move a force. but all the juſtices of | and rioters attainted of great and heinous riots ſhall hare 


the county are bound to it: And theſe words in the ſta- | one year's impriſonment, and rioters attainted of petty 
tute, vis. that the next juſtices, are put but for conve- | riots ſhall have impriſonment, as beſt ſhall ſeem to the 
niencv, and the more ſpeedy execution of juſtice. Per | King and his council; and the fines of ſuch rioters ſhall 
Roll, Ferman and Afb juſtices; but Nichols I. doubted | be by the ſaid juſtices increafed, and put in greater ſums 
of this. Sry. 245. Hil. 1650. in caſe of Cuſtedes, Ee. | than they were wont to be; and the King's liege people 
v. Maine and Serjeant. | in the county ſhall be aſſiſtant to the juſtices, commiſ- 
Fiawkinss Pleas of the Crown 165, 166. cap. os ſee. | ſioners, ſheriff or under-ſheriff, when they ſhall be rea- 
uction of | ſonably warned, to ride with them to reſiſt ſuch riots, 

this clauſe of this ſtatute, the following opinions have | &c. upon pain of impriſonment, and to make fine and 
been holden, 1/t, That no juſtice of peace is in danger | ranſom to the King; and bailifls of franchiſes ſhall cauſe 
of incurring the penalty thereof unleſs he dwell in the to be impanelled — people, upon pain to loſe 2 
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the King 407. And like ordinances and pains ſhall hold 
place in cities, boroughs and other places which have 
juſtices of peace. 

Stat. 2 H. 5. fl. 1. e. 9. f. t. of murders, manflaughters, 
robberies, batteries, aſſemblies of people ur great number 
in manner of inſurrection, and other rebellious riots, if 

perſon come into Chancery, and make complaint, that 
any iuch felon or offender fly or withdraw him, a bill ſhalt 
be made for the King; and the Chancellor, atter tuch 
bill to him delivered (if he be du'y informed that ſuch 
bill containeth truth) ſhall have power to make a writ ot 
capias at the King's tuit direQed' to the ſheriff, returnable 
iii Chancery at a certain day; and if the perſons be taken 
by the ſheriff, or yield them in the Chancery, ſuch per- 
ſons ſhall be put in wa:d, or to mainprize; and he ſhall 
ſend to inquire of ſuch offences; and if the ſheriff re- 
turn, that the perions cannot be taken, and the ſame 
perſons do not yield them in the Chancery, the Chan- 
cellor ſhall cauſe to be made a writ of proclamation di- 
rected to the ſheriff, returnable in the King's Bench, 
that he make proclamation in two counties, that the per- 
ſons named in the writ ſhall come to anſwer to the mat- 
ter compriſed in the bill, upon pain to be convict; and 
in every ſuch writ of pri clamation ſhall be contained the 
ſubſtance of the bill, and if they come not at the day, then 
ſhall they be convict. 

Scct. 2. Provided that the ſuggeſtiens of ſuch riots be 
witneſſed to the Chancellor by letters under the ſeals of 
two juſtices of peace and the ſheriff, before the writ of 
capiar be granted, in which writ the matter compriſed 
in the bill ſhall be as well expreſſed as in the writ of 
preclamation; and it ſuch caufe happen in the County 
latire of Lam eſler, or elſewhere in any franchiſe where 
nere is 2 Chancellor, the Chancellor cf England ſhall 
caute to be {ent by the King's writ to the Chancellor of 
ſuch county or franchiſe, all the fuggeſtion in the bill 
compriſed, commanding him to make execution ; fo al- 
wavs that the King's writ do not run outof the Chancery 
of Englund into ſuch county or franchiſe otherwi e than 
| hatly been u'ed. Made perpetual, 8 Hen. 6. c. 14. 

Stat. 8 Hen. 6. c. 14. ſed. 1. the ſaid ſtatute 2 Hen. 5. 
c. g. ſhall be kept. 

Sect. 2. Provided that it be witneſſed 
of » that the common fame runneth in the counties 
of the ſame riots, before the writ of capias be awarded. 
Provided alſo, that if ſuch caſe happen in the county pa- 
latine of Lancaſter, or elſewhere in a place infranchi ed, 


or place iniranchiſed, after complaint to him duly made ard 

vitneſſed by a juſtice, or the heutenant of a juſtice, and 
the ſheriff of ſuch counties palatine or place infranchiſed, 
thall have like power to award a cap at, and a writ of 
proclamation, as the Chancellor of England hath. 


Stat 19 Hen 7.c. 13. If any riot, rout or unlawful 


aſſembly, be committed, the ſheriff having a prece pt di- 
rected to him ſhall return 24 perſons dwelling within the 
thire, whereof every one of them ſhall have lands with- 
in the ſhire to the yearly value of 205. of freehold, or 
26 5. 8 d. of copy hold, or of both, to inquire of the 
faid riot, rout or unlawful aſſembly ; and he ſhall return 
upon every perſon impanelled in iſſues, at the firſt 
20s. and at the ſecond day 404. and it default be found 
in the ſheriff for returning of other perſons, Ec. the 


cr unlaw'ul aſſembly, be not found by the jury, by rea- 
fon of any maintenance or embracery, the juſtices and 
the ſheriff all in the certificate certify the names of the 
mair.tainers and embracers, with their miſdemeanors ; up- 
on pain of every of the ſaid juſtices, and ſheriff or un- 
der- ſheriff, to forfeit 201. if they have no reaſonable ex- 
cuſe, which certificate ſhall be of like force as if the mat- 
ter were found by verdi& of twelve men; and ev 
perſon proved to be a maintainer or embracer in the ſame 
ſhall forfeit to the King 20/7. and as well the maintainers 
as the embracer ſhall be committed to ward by the diſ- 
_ cretion of the juſtices. 

Stat. 1 Geo. 1. cap. 5. ſeft. 1. If any perſons, to the 
number of twelve, being unlawfully aſſembled to the diſ- 


turbance of the peace, and being required by one juſtice | 


— 


manner 


among the 


by two juſtices | 


1 0 


| of peace, or by the ſheriff or his under ſheriff, or by the 


mayor, Ac. of any city, &c. by proclamation in the 
King's name, to diſperte themielves, and depart to theic 
habitations or lawtul bufine's, thall riotcuſly continue 
togetrer by the ſpace of one hour aftef̃ ſuch proclama- 


tion, ſuch continuing together to the number aforeſaid 


ſhall be felony w:thout benefit of clergy. 
Sed. 2. The form of the preclamation ſhall be in 

following, viz. the juſtice ot pace, Ec. ſhall, 

rioters, or as near to them as he can lately 

come, command filence while proclamation is making, 


and then ſhall! openly make proclamation in theſe words, 
or hke; | 


| 
| O Sovereign Lord the King chargeth and command 


eth all perſons, be ng aſſembled, immediately to diſ- 
per ſe themſelves, and peaceably depart to their habitut ons, 
or to their lawful buſineſs, upon the pains contained in the 


| att made in the firſt year of King George, for preventing 
n ee 


God fave the King. 


And every ſuch juſtice, c. on notice of ſuch unlaw- 
ful aſſembly, is to reſort to the place, and make procla- 
mation in manner afore aid. | 


| Set. 3. If ſuch perſons ſo vnſawfully aſſembled ſſ all, 


after proclamation made, nct diiperſe them!clves within 


| one hour, it ſhall be lawful for every juſtice, ſheriff, c. 


and every high and petty conſtable, or other peace offi- 
cer, and for ſuch other perſons as fall be commande d to 
be aſſiſting to ſuch juſtice, Sc. (who are impowered to 


pa- | command all his Majeſty's ſubjects, of age and ability, to 


be aſſiting) to ſeize ſuch perſons and carry them betore a 
juſtice of peace; and if ſuch perſons ſhall be killed or 
hurt by reaſon of their reſiſting the perſons ſo diſpe 

or ſeizing them, ſuch juſtices, &c. ſhall be indemni 

| Seft. + If any ſuch perſons fo riotcufly aſſembled 
ſhall unlawfully demoliſh or pull down, any church or 
chapel, or any building for religious worſhip certified 
and regiſtered according to the act 1 V. M. cop. 18. 
or any dwelling houſe, barn, ſtable or cut-houles, it 
ſhall be felony without benefit of clergy. 

Seit. 5. It perion ſhall with force oppoſe, or in 
any manner wiltully hinder or hurt, any perſon who 
ſhall begin to proclaim, whereby ſuch proclamation ſt ali 
not be made, ſuch offenders thall be adjudged felons 


without benefit of clergy ; and all perſons ſo unlawfully 
where th ere is a Chancellor, the Chancellor of ſuch county | 


aſſembled to the number of twelve, to whom proclama- 
tion ought to have been made, if the ſame had not been 


hindered, ſhall, if they continue together an hour after 


ſuch hinderance knowing thereof, be adjudged fclons 
without benefit of clergy. 

Set. 6. If any church, chapc!, Sc. ſhall be demoliſh- 
ed wholly or in part by any perlons fo riotouſly aſſem- 
bled, the inhabitants of the hundred ſhall yield damages 
to the perſon damnified by ſuch demolition, which may 
be recovered in any court at W:/tminfler againſt any two 
inhabitants; ſuch action for damages io any church, &c. 


2 „«„ „„ eo 


to be brought in the name of the rector, Wc. in truſt for 
rebuilding and repairing ſuch church, Ec. and the judg- 


day ment being given for the plaintiff in ſuch action, the 
damage recovered ſhall, at the requeſt of ſuch plaintiff, 


| Ee. be levied upon the inhabitants, and paid to ſuch 
ſheriff ſhall forfeit to the King 201. and if the riot, rout | 


plaintiff by ſuch ways as are provided by 27 Eliz. c. 13. 
for reimburfing any money recovered by any party rob- 
bed; and if ſuch church, Sc. ſhall be in any city or 
town, that is either a county of itſelf, or is not within any 
hundred, ſuch damages thall be recovered againſt two or 
more inhabitants of fuch city or town. 

Se. 7. This act fhall be read at every ſeſſions and at 
every leet. 

Sect. 8. No perſon ſhall be proſecuted for any offer ce 
contrary to this act, unleſs proſecution be commenced 
within twelve months after the offence committcd. 

Het. 9. Sheriffs, ſtewards, bailiffs of regalties, ma- 
giſtrates of royal boroughs, and all inferior judges and 
magiſtrates, and all high and petty conſtables, and 
other peace officers, in Scotland, ſhall have the fame 


power: 


1 'V 


powers for putting this act in execution there, as the | Ec. in their river, 31 H. 8. c. 4. For building a new 
juſtices and other magiſtrates have for the other parts of | weir onthe Exe, 7 Fac. 1. c. 8. { 12. 


the kingdom; and all perſons convicted of the ſaid of- 
fences in Scotiand ſhall incur the pain of death, and con- 
fiſcation of moveables ; and all proſecutions for the da- 
mages of any church, Ec. that ſhall be demoliſhed in 
whole or in part in Scotland, by any perſons riotouſly af- 
ſembled, ſhall be recovered by ſummary action at the in- 
ſtance of the party g—_ his heirs, c. againſt the 
county, c. the magiſtrates being ſummoned in the ordi- 
form, and the ſeveral counties and ſtewarties called 

by edictal citation at the market croſs of the head borough 
of ſuch county or ſtewarty in general without mention- 
ing their names. 

Fed. 10. This act ſhall extend to all places of religious 
worſhip in Scotland tolerated by law. 

RIPARIA, (from ripa, a bank, ) In the ſtatute of Weſtm. 
2. c. 47. Signifies the water or river 
the banks, be it ſalt or freſh. 2 Inf. fol. 478. The 
word occurs alio in Rot. Char. 9 E. 2. num. 12. But in 
the common tranſlation of Magna Charta, cap. 15. Ri- 
paria is rendred a bank or river. Cowell, edit. 1727. 

RIPIERS, { Riparii, a fiſcells qua in devebendis piſcibus 
utuntur, in Engliſh a ripp) are thoſe that bring fiſh from 
the ſea-coaſt to the inner parts of the land. Camd. Bris. 
pag. 234. In Wales they are called treaters. Cowell, 


edit. 1727. 
a toll or duty paid 


— _ RIVAGIUM, Rivage, 2 , 
to the King in ſome rivers, for 
veſſels. Id. ib. 


or fowling. Id. ib. | 
"RIVERS. M. was fined 2001. for divertiag-a pat 
of the river Thames, by which he weakened the current 
of the river to carry barges, &c. towards London, and 
other houſes of the King upon the river; and ſuch a 


thing cannot be done without an ad quad damaum; becaule 


that river is a highway, and alſo it ought to be by patent 
of the King to do ſuch a thing. Ney 103. And Huwk. 
P. C. 19g. ſays, It is a common nuſance to divert a navi- 
gable river in ſuch manner as is here mentioned. | 
Rivers ſhall not be but in defence, but ſuch, c. M. 
C. 9 H. 3. c. 16. | | 
Where ſalmon are ſhall be. put in defence from Lady- 
day till Martinmas, St. Weſtm 2. 13 Edw. 1. c 47. 


For preventing robberies on the Severn, 8 H 6. c. 27. | 


Deſtroying floodgates erected by authority of parlia 
ment, tranſportation, 1 Geo. 2. c. 19. J. 2. Felony with 
44 c. 20. "ER [ 
Penalty on drawing floodgates, 8 2. c. 20. f. 2. 
Aire and Calder made navigable, 10 11 W. z. c. 19. 
The Avon made navigable to Saliſbury; 16 & 17 Car. 


2. E. 122. 


For preſerving the rivers Au and Froomez 11 12 


IW. 3. c. 23. 22 Ges. 2. c. 20. 
For regulating the navigation of the % in War- 
| qvickſhire, 24 Ges. 2. c. 39. | 
Beverly Beck made. navigable, 13 Geo. 1. c. 4. 19 
Geo. 2. c. 13. X 
The rivers Branden and Muveney made navigable, 24 
Geo. 2. c. 12. | | 
The Cam made navigable, 1 Fr. ft. 2. c. 11. 
River of Canterbury made navigable, 6 H. g. c. 17. 
Navigation of, the Chde improved, and a light-houſe 
erected on the iſland of Little Cumrey, 29 Ges. 2. c. 20. 
River from Colcheſter to Wivenhoe made navigable, 9 
& 10M. 3. c. 1g. 5 Geo. 1. c. 31. 13 Goo. 2. c. 30. 
23 Geo. 2. c. 19. 
The Dans made navigable, 7 Geo. I. c. 17. 
The Darwent.in Derbyſbire made navigable, 6 Geo. 1. 
c. 27. 


For recovering the navigation of the Due, 11 U 12 | 


. 3. c. 24. 6 Ges. 2. c. 30. 14 Gen 2. c. 8. 17 
God, 2. c. 28. 26 Geo. 2. c. 38. 
The Derwent in Teriſbire made navigable, 1 Am. ft. 
1. c. 20. 
The Douglas made navigable, 6 Goo.. 1. c. 28. 
The Dun made navigabſe, 12 Geo: 1. c. 30. 13 Geo: 
1. c. 20. 6 Ges. 2. c. 9. 13 Geo; 2. c. 11. 
The Eden made navigable, 8 Geo. 1. c. 14. 
The corporation of Exeter may break down 


Vor. II. No 123. 


| 


paſſage of boats or | 
RIVEARE.,. To have the liberty of a river for fiſh- 
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| The Jale made navigable, 6 Geo. 1. c. 30. 
The /vel made navigable, 30 Ges. 2. c. 62. 
| The Kennet made navi 7 G. 1. . 8. 3 Geo. 
2. c. 36. 24 Geo. 2. c. 8. /. 21. 


The Lart made navigable, 11 C 12 V. 3. c. 22. 


the river Ley, 3 H. 6. c 9 H. 6. c. 9. 
For improving the navigation. of the Lee, 12 Geo. 2. 
c. 32. | 

The city of London impowered to make the river Lee 
(or Ley) navigable,. 13 EL c. 18. 
The Loyne made navigab le, 23 Geo. 2. c. 12. 

The Medway made navigable, 13 Geo. 2. c. 26. 
The Mercy and Irwueil made navigable, ) Geo. 1. c. 15. 
The Nar made navigable, 24 Geo. 2. c. 19. 
The Nine or Nen made navigable, 11 Geo. 1. c. 19. 
27 Geo. 2. c. 12. 29 Geo. 2. c. 69. | 

The Ouſe in Huntingtonſbire made navigable, 6 Gee. 
1. c. 29. 

The navigation of the Ouze in Toriſbire improved, 
23 H. 8. c.18. 13 Geo. 1. c. 33. my 

The Radon in Eſſer made navigable, 10 Geo. 2. c. 33. 

S8 28 Geo. 2. 
c. 8. 
All men ſhall have free paſſage in the Severn, 9 H. 6. 
_ 19 H. 7. c. 18. * 8. c. 12. 28 HH g. c. 5. | 
For preſerving the fiſh in the Severn, 20 Cur. 2. c. 9. 
For preſerving of the Severn, fee Buss r ot. 
| The Stower made navigable from Maningtree to Sud- 
bury, 4 Ann. c. 15. 
| FStraudwater made navigable, 3 Geo. 2. c. 13 
The Lord Mayor ſhall have the conſervation in the 
| breaches of the Thames, 4 FA 7. c. 1. | 
| Nuſances in the Thames tbited, 27 H. 8. c. 18. 

For paſſage by water from London to:Oxford, 3 Fac. 

1. c. 20. 

The Thames to be made navigable from Bercot to Ox- 
ford, 21 Fac. 1. c. 32., 
bs 4 6g 7 V. 3. 16. 3 Geo. 2. c. 11. 24 Geo. 2. 
c. 8. /. 2. b | 


* .* 


8 For 


For a ferry croſs the Thames, from Ratchiff to Rutber- 
 bith, 28 Geo. 2. c. 4. | 
The Tone made navigable from Taunton Dean to 
Bridgewater, 10 & 13 V. 3. c. 8. 
The Trent made navigable, 10 & 11 V. 3. c. 20. 
+ eee con 7 Ges. 1. c. 10. 7 Ges. 
2. c. 28. 


Wrſley Brock in Lancoſtire made navigable, 10 Gee: 


2. c. 9. | 
The rivers Wye and Lugg made navigable, ) & 8 W. 3. 
hs - 13 Geo. 1. c. 34. . 
rivet Witham, in the county of Lincoln, 2 Gen. 3. c. 

ROBA, L- a coat or And thoſe who 
accipiebant of another, are accounted of his family. 
dam ex armigeris qui in obſequio erat abbatis & ad robas 
efuse pony pag 267. | 

ROBBERY, (Rebaris) Is a felonious taking away of 
another's man's goods from his perſon or preſence againſt 
| his will, putting him in fear, and of purpoſe to ſteal the 
ſame. West. Symbol. 2. tit. Indiffments, ſe. 60. 
And. this offence was called robbery, either becauſe they 
bereaved the true man of ſome of his robes or | 
or becauſe his money or goods were taken out of fome 
part of his or robe about his perſon. Co. 3 luft. 
cap. 16. This is ſometimes called violent 3 . Weſt. 

itrbin, fol. 


Symbol. ibid. which s- felony of two-pence. | 

16. and 22. Lib. off. 30. See Stens de verberum ſignif. 
verb. Reif, and C. Fuſftice of Peace, fol. 30. 

' Robbery is a felony by the Common law, committed 
by a violent aſſault the perſon of another, by put- 
ting him in fear, and taking from his perſon his money, 
or other goods of any value whatſoever. 3 Inſt. 68. c. 


16. 
| 7 U- 


1. What 


6. At what time the adlion is to be brought ; 
dence cuil maintain it; and what ſball excuſe the bundred. 

7. How the money is ts be levied, and each bundreder to 
contribute to the charges. 


1. P 
ner, or ferſen from whom any thing is 


The circumſtance of putting one in fear makes the 
difference between a robber a cut-purſe ; both take 


. 68. cap. 16. 

another with ſuch circum- 
fear, and cauſes * 
with his money, the 
hether San wes 


| ſentation of the j 


taking; and 
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reſifts and is overpowered without being under any fea; 
at all, it is not the leſs robbery upon that account; 
and the priſoners were diſcharged of the indictment. 
But afterwards an indictment was found againſt them, 
and proſecuted at the expence of the crown on the 


udges, for a conſpiracy ; in which the 
incipal facts found by the ſpecial jury in the robbery 
bat were On this indiQtment they were all con- 
victed; and the court gave judgment, that they be al! 
ſet in and upon the pillory twice ; that they ſtand com- 
mitted for ſeven years One of them {Egan 


„ loſt his life in the pillory, through the reſentment of the 


populace. And on that account, the others did not 
ſtand a fecond time. n 
PFoft. 


cloſely confined in purſuance of their ſentence. 
121. 

The words of the indictment, ⁊ ialenter & felonice cepit, 
muſt be underſtood that there is an actual taking in deed, 
and a taking in law, and that may be when a thief re- 
ceives, &c. For e: It thieves rob a true man, 
and finding but little about him, take it, this is an actual 
by fear of death compel him to ſwear 
upon 2 book to fetch them a greater ſum, which he does 
and delivers it to them, which they receive, this is a ta- 
king in law by them, and adjudged ; for fear 


| made him to take the oath, and the oath and fear con- 


tinuing, made him bring the money, which amounts to 
a taking in law ; and in this caſe there needs no ſpecial 
indictment, but the general indictment ¶ Quad vialenter 
& felonice cepit ) is ſufficient. And fo it is, if at the firſt 
the true man for fear delivers his purſe, &c. to the thief. 


3 Inſt. 68. cap. 16. 


Serjeant Hawhins fays, it ſeems clear that he who re- 
1 money by my delivery, either whilſt I am 
the terror of his aſſault, or afterwards while | 
give it him by an 
that purpoſe, which in my fear I was compelled 
may in the eye of the law, as properly 
take it from me, as he who actually takes it 


of my pocket with his own hands. Hawk. Pl. C. 
ape 34. ef. 4. | 
| 5 ſeepit) implies, that the thief 
.” | muſt be in poſſeſſion of 


the thing ſtolen. For example : 
If the bag or purſe of the true man be faſtened to his 
rene 
or cuts the girdle, whereby the or purſ 
to the ground, n $ef ror 5 
never any poſſeſſion thereof, & fic de ſimilibus: But if 
the thief takes up the bag or purſe, and in ſtriving had 
let it fall, and never took it again, this had been a ta- 
king, becauſe he had it in his poſſeſſion; for the conti- 
nuance of his is not required by law. 3 I 


| peace. 

The words of the indictment are (a perſona 
the true man, ſeeking to eſcape for the ſafe 
money, caſts it into a buſh, which the thief perceiving, 


* takes it: This is a taking in law from the perſon, be- 


were taken from Salmon in purſuance of the 
agreement beforementioned, they were of opinion that 
in legal conſtruQtion he was not robbed at all, fince it is 
of the eſſence of robbery, that the goods be taken againſt 
the will of the owner; although the circumſtance of 
putting in fear is not n to be inſerted in 
the indiment, at leaſt it need not to be ſtrictly proved; 
for if a man is knocked down without any previous warn- 


ing ard thereby rendered inſenſible, or if he manfully 


may 
" | Hawk. 


cauſe it is done at one time. 3 Inft. 6g. cap. 16. S. P. 
And fo if he drives my dattle in my preſence out of my 
or takes my hat which felt from my head, he 
indicted as having taken things from my perſon. 
"EW > 26. 8. 8. | 
If the true man had caſt off his ſurcoat, or other up- 
and the fame lying in his preſence, 2 
takes the furcoat, this is 


8 


Ko ÞB 
14 ihat P. vas as principal, and committed the robbery, 
> 2 hanged. And. 116. pl. 161. Fill. 26 Elig. 


be ſaid to rob me, where 


 Pudley's caſe. 


In ſome caſes, a man may wher 
in truth he never actually had = of my goods in his 

eſſion; as where I am robbed by ſeveral in one gang, 
and one of them takes my money, in which caſe, in 
i nt of law, every one of the company ſhall be ſaid 
to take it, in reſpeC of that encouragement which they 
give to another thro” the hopes of mutual aſſiſtance in 


ic enterprize : Nay, though miſs of their firſt 
intended prize, os of tm rides from 
the reſt, and robs a third perſon in the ſame highway, 


without their knowledge, out of their view, and then 
returns to them, all are guilty of robbery ; for they came 
in ſo doing. ol cap. 34- 7. : 
n and do 
1 the carrier not being privy to it, he may 
on the ſtatute of Winton ; but the con- 
given in evidence in mitigation of da- 
J. Style 427. Mich. 1654. Mat- 
hundred of Godulmin. 
ſervant be 


his maſter's ſight, thi 


ſhall be taken for 
Mich. 1649. per 


to his perion ; per Roll Ch. ]. 
Wright's caſe. 

rr 
i I a ro 3 
judzer; Quad non fuit negatum. 2 Salk. 641. 


2. Of raiſing hue and cry, and what kind 


of robbery it 
muſt be, to make the bundred chargeable. EE 


It ſeems to be admitted, t 


- | the robbers, which in 
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The ſpace of half a year] Lord Cole ſays, That this 
ſtatute expretsly gives halt a year, and not forty days, 


as mentioned in an edition of the Statutes then lately 
publiſhed ; but that the forty days are given by the ſtat. 


28 Ed. 3. c. 11. 2 Inſt. $69.—But in 3 Lev. 320. it 
is ſaid, that upon ſearch of the parliament roll it 
that the ſtatute of Minton gives only forty days to the coun- 
try, and that the ſtatute 28 Ed. 3. is but a confirmation 
thereof; and accordingly it was adjudged, where the 
plaintiff brought an action on the ſtatute of Winton, and 
— el 0 hp 
en within 8, according to ſaid ſtatute ; 
moore rd Be e is agree, as Raſt. Ent. 
406. Co. Ent. 351. Theſ. Brev. 141- 


2 Sal. 376. | 3 h 
| | The ſtatute of Winton gives the action againſt the hun- 
dred; but by ſubſequent ſtatutes, ſuch as 27 Eliz. cap. 

2. cap. 16. Several alterations and additions 


215. 


13. 8 Geo. 
888 made therein, which we ſhall conſider under 
the following heads. 5 5 | 
tat no kind of robbery will 
make the hundred liable, but that which is done openly, 
and with force and violence; —_— therefore the pri- 
vate ſtealing, or taking any thing from the does not 
come with the — Her make the — hr liable, 
becauſe the hundred is not liable becauſe they did not pre- 
vent the robbery, but becauſe they did not 
| private felonies, and of which 
they had no notice, it would be difficult, if not impoſ- 
ſible, for them to do. 7 Ca. 6, 7. 2 Salk. 614. 
Alſ it hath been adjudged, and is admitted in all the 
books which ſpeak of this matter, that a robbery in a 
houſe, whether it be by day or by night, does not make 
the hundred liable : The reaſons whereof ate, that | 
man's houſe is in law eſteemed his caſtle, which he him- 
ſelf is obliged to defend, and into which ro man can en- 
ter, to ſee what is doing there, without his leave; alſo 
being dore in a houſe, the inhabitants of the hundred 


The levying of hue and cry is injoined by ſeveral a&s | to appreherd the offenders. 
. hs eg gend Foy 


1. cap. 9g. That all be ready and 
ſummons of the ſheriff, and a cry de pars, to and 
arreſt felons, as well within franchiſes as withcut; ard 
if they do it not; and be thereof attaint, le roy prendra 


a eux grevement, they are io be indiéted, and fined for 


and 


fuch, that every country, that is to wit, the 


the negleQ. 3 

Though ſome imagined that hue and cry was ground- 
ed on this ſtatute ; yet Lord Coke ſays, That it was uſed 
long before, as appears even by this ſtatute, which, in- 
ſtead of introducing a new law, inforces obedience to 
that which was founded on the ancient laws of the realm. 


1 


town, and from country to country.“ And cap. 2. of 
the ſaid r will not anſwer for the 
Darren 
e 

ing in the „ ſhall be anſwerable for the rob- 
decking in corey, holla enfoulo oe there 
hundred where the robbery ſhall be done, with the fran- 
chiſes being within the precinc̃t of the ſame hundred, ſhall 
be anſwerable for the robberies done: And if the robbery 
be done within the diviſion of two hundreds, both the 


hundreds, and the franchiſes within them ſhall be an- | 


ſwerable: And after that the felony or robbery is done, 
the country ſhall have no longer ſpace than half a year, 
within which half year it ſhall behove them to agree for 
the ro or offence, or elſe that they will anſwer for 
the bodies of the offenders. 


appar« led at the ried into a houſe, and there robbed, it 


cannot be preſumed to have notice of it, ſo as to be able 

7 C6. -6. 4. SendiPs caſe. 

perſon be aſſaulted in the highway, and car- 
ſeems the hundred 


But if a 


' ſhall be liable; for otherwiſe the proviſion made by the 


ſtatute would be eluded. t Sid. 263. and fee 1 Salk. 

614. Fareſl. 157. | 
Alſo it does not ſeem neceſſary, that the robbery 

be committed in the highway, nor al 

ſo by the plaintiff in his declaration. Fareſl. x 

be a private way, may be in a . 

caſes the hundred ſhall be chargeable. 2 Salk. 6r4. 
Therefore where upon the ſtatute of hue and cry the 


plaintiff declared, uad quædam perſone ignotæ, &c. apud 


| hcum ex Auſtrali parte cujuſdam januæ, vocat 
air-milegate, infra parochiam, &c. vi & armis aſſaulted 


not liable, being only obliged to guard the hi 
ia 
after verdict, becauſe it muſt be intended that this was 
given in evidence, otherwiſe the plaintiff would have 
been nonſuited: Alſo the court held, that without the 
help of a verdict, this declaration had been good, and 
that it was not neceſfary for the plaintiff to allege, that 
the robbery was committed on the highway, more than 
| that it was committed by day, and not by night, and that 
all the ancient precedents were accordingly. Carth. 71. 
| 3 Mod. 258. 1 Show. 60. Comb. 150. S. C. adjudged 
| between Young and the inhabitants of the hundred of 
Tolſcomb. | | | 


3. On what day, or time of the 
be committed ; and what hundred ſball be liable. 


1 
1 
7 


judges againſt one, 
that a robbery on the ſabbath day ſhould the hun- 
dred 


and 1 
far 


that 
| ſabbath, was ſo „K 


R O B 


that it was 2 work of charity and juſtice ; alio that ſe- 
veral perſons, ſuch as phyſicians, chirurgeons, midwives, 
Sc. were neceſſitated to travel on that day, and it was 
but reaſonable that they ſhould be protected in their 


journey. Cro. Jur. 496. Waite verſus The bundred of | 


Stoke. 1 Brown 1565. S. P. admitted. 2 

But now by the 29 Car. 2. cap. 7. par. 5. it is en- 
aQed, . That if any perſon or perſons whatſoever, which 
ſhall travel upon the Lord's day, ſhall be then robbed, 
that no hundred, or the inhabitants thereof, ſhall be 
charged with, or anſwerable for, any rob ſo com- 
mitted ; but the perſon or lo robbed, ſhall be 
barred from bringing any action for the ſaid robbery, 
law to the contrary notwithſtanding. Nevertheleſs the 
inkabitants of the counties and hundreds (after notice of 
any ſuch robbery to them, or ſome of them given, or 
after hue and cry for the ſame brought,) ſhall make or 
cauſe to be made freſh ſuit and purſuit after the offen- 
ders, with horſemen ard footmen, as by the 27 Eliz. is 
provided ; upon pain of forfeiting to the King's Majeſty, 
his heirs and ſucceſſors, as much money as might have 
been recovered againſt the hundred by the party robbed, 
if this law had not been made. | 

It is clearly agreed, that for a robbery committed in 
the night the hundred is not chargeable, becauſe they 
cannot be preſumed to have notice thereof, ſo as to be 

. 569 


able to apprehend the robbers. 7 Co. 6. b. Milborne's 
caſe. 2 Inſt. 569. 
But yet it is not neceſſary that the ſhould be 
committed after ſun-riſe, and before ſun-ſet, and that 
therefore if there be as much day-light at the time that 
a man's countenance might be diſcerned thereby, though 
it be before ſun- riſe or aiter ſun-ſet, the hundred ſhall 
be liable. 7 Co. 6. . Aſopale s cale. Cre. Fac. 106. 
1 And. 158. 1 Lean. 57. Savil 33. | 

Alſo it is not neceſſary for the plaintiff to allege in his 
declaration, that the robbery was committed in the day- 
time, and not in the night: But it ſeems, that if upon 
the evidence it turns out to have been committed in the 
night, he cannot have a verdict. Carth. 7r. Comb. 150. 
3 Mecd.'258. 1 Show. 60. S. P. admitted. 

Alfo it hath been held, that if robbers drive or oblige 
the waggoner to drive his waggon from the highway by 
day, but do not rob or take any thing till night, that yet 
this is a robbery in the day-time fo as to charge the 
hundred. Sid. 263. Fareſl. 159. 

By the ſtatute of Wincheſter it is enaQted, * That if 
the robbery be done within the diviſion of two hundreds, 
both the hundreds and the franchiſes within them ſhall 
be anſwerable. ; | | | 
It robbers aſſault a perſon with an intent to rob him 

in one hundred, and he eſcapes and flies into another, 
whither he is purſued by the robbers, and there robbed, 
the laſt hundred ſhall be liable. Hutton 125. Dean's 
caſe ; per cur. | 

So where by ſpecial verdict it was found, that the 
plaintiff was travelling in the highway in the hundred of 
A. where he was ſet upon ard carried into the hundred 
of B. and robbed in a copſe in the highway of this hund- 
red; it was adjudged that the hundred 
liable, for - that there the robbery was committed, and 
not before. 2 Sail. C14. Fare. 157. S. C. Cowper v. 
The Hundred of Baſing ſtoke. | | 

If one be taken in the hundred of A. and carried into 
the hundred of B. into a houſe there, viz. a manſion- 
houſe, and robbed, or taken in the day-time-in A. and 
carried to B. and there robbed in the night, it is ſaid 
that there is no remedy againſt either hundred; theſe 
caſes not being provided for by the ſtatute. 2 Salk. 615. 

By the 27 Eliz. cap. 13. par. 2. Reciting that the in- 
habitants of hundreds do not proſecute the hue and cry 
brought to them, becauſe thoſe hundreds only are liable in 
which the robberies have been committed, it is enacted, 
That the inhabitants and reſiants of every or any ſuch 
hurdred (with the franchiſes within the precin& thereof,) 
wherein negligence, fault or defect of purſuit and freſh 
ſuit after hue and cry made ſhall n to be, ſhall 
anſwer and fatisfy the one moiety or half of all and every 


ſuch ſum cr ſums of — WEIR 


B. ſhould be 
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covered or had againſt or of the faid hundred, wi 

franchiſes therein, in which any robbery or 8 
at any time hereafter be committed or done; and that the 
| ame moiety ſhall and may be recovered by aQion of debt, 
bill, plaint, or information in any of the Queen's Majei- 
ty's courts of record at ¶ minſter, by and in the name of 
the clerk of the peace for the time being, of or in every 
ſuch county within this realm, where any ſuch robbery 
and recovery by the party or parties robbed ſhall be, with- 
out naming the chriſtian name or ſurname of the faid 
clerk of the peace ; which moiety fo recovered ſhall be 
to the only uſe and behoof of the inhabitants of the ſaid 


any | hundred where any ſuch robbery or felony ſhall be com 


— 


mitted or done. 


4. Whe is to bring the aflion, and make oath of the rob. 
bery ; and of the notice to be given thereof. 


If a ſervant be robbed, in the abſence of his maſter, of 
his maſter's money, it is clear that the maſter may main- 
tain an action for it againſt the hundred, but then the ſer- 
| vant muſt make oath that he knew not any of the rob- 

= Cro. Car. 37. Raymond v. Hundred of Oling 
Alſo the fervant being robbed in his maſter's abſence, 
may himſelf maintain an action againſt the hundred, and 
may declare that he was poſſeſſed ut de bonis ſuis propriit, 
Sc. And though the jury find that he was robbed of 
his maſter's money, yet ſhall he recover; for the fer- 
| vant is poſſeſſed ut de bonis ſuis proprits, againſt all, and 

in reſpect of all, but him that hath the very right. 2 
Salk. 613. 4. 4 Med. 303. Comb. 263. S. C. Combs 
v. The Hundred of Bradley, S. C. 1 Sid. 45. 

The ſervant being robbed may bring an action againſt 

the hundred: And though the jury find that part of the 

things belonged to the maſter, and part to the ſervant, 
yet ſhall he recover for the whole. 1 Brown 155. 3 
Med. 289. S. C. cited. 985 | 

If a ſervant be robbed in the preſence of the maſter, 
the maſter muſt ſue; and the oath of the maſter is fuf- 
ficient. 2 Saſk. 613. per cur.“ 

By ſpecial verdict it was found, that the plaintiff ſent 
his ſervant to Smithfield market with fat caitle, where 
he fold them for 108 J. and ſealed up 1061. in four bags, 
and delivered them to F. S. a quaker, who travelled 
r him towards home, and they were both robbed; 
and the ſervant made oath of the robbery, according to 
the ſtatute; but that the quaker refuſed to be ſworn ; 
and in an action brought by the maſter it was held, that 

as to the 40-. taken from the ſervant he ſhould recover; 
but that as to the r06/. taken from the quaker, he could 
not, for want of an oath according to the ſtatute ; and 
that the oath being enjoined merely for the benefit of the 
hundred, who were oppreſſed by pretended robberies, the 
court could not depart from the expreſs words. of the ſta- 

tute. Carth. 145. 2 Salk. 613. 1 Show. 94. 3 Med. 
287. S. C. Afbromb v. The Hundred of Elthorn. 

But it ſeems, the ſervant who delivered the 106 J. to 
the quaker, and was preſent at the rdbbery, might main- 
tain an action in his own name for all the money; and 
that his own oath woule be ſufficient ; and that he might 
declare upon the taking away the money from the quaker 
as his fervant, who in truth was ſo for. this time. Carth. 
146. per Halt Ch. ]. | 

One Jones and his wife and ſervant, travelling to- 
gether, were all robbed of his money, and Jonas alone 
brought the action for the whele money againſt the hun- 
dred, as well for what was taken from his wife and ſer- 
vant as from his own perſon, and he alone,. without his 
wife or ſervant, made oath of the robbery ; all which 
matter being found on a ſpecial verdict, it was adjudged- 
that his oath. alone was ſufficient within the intent of 
the ſtatute ; and although it was further found, that the 
ſervant of Jones who was. robbed with his maſter, knew 
one of the robbers whoſe name was Leno, yet Janes had 


his j Carth. 1 ones v. Hundred of Brom- 
So where one Bird a laceman of Colliten in Devon- 


| 


ſhire, in coming to London with his ſervant, they 8 
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uſual great road bel ween Brentford and Hammerſmith, and 
code through a by- lane near ſerjeant Maynard”s houſe, to 
avoid the duſt, and in that lane the ſervant was robbed, 
in the preſence of his maſter, of a box of lace which 
was behind him on the back of the horſe, to the value 
vf 12007. and Bird the maſter alone made oath of the 
rubbery, and brought the action; and by the opinion of 
the Ch. J. Halt the oath of the maſter was ſufficient, be- 
cauſe being preſent, the were in his poſſeſſion ; 
for the poſſeſſion of the ſervant in the preſence of his 
maſter, 1s the maſter's ; and in this caſe Bird 
recovered 1000. and had execution. Carth. 147. 
Bird v. The Hundred of Ofſulſtone cited. . 
I A. and B. travelling together are robbed of a fum 
of money, to which they are both jointly intitled, they 
both join in action againſt the hundred; ſecus if they 
ad feparnte and diſtinct intereſts. Dyer 370. a. pl. 59. 
By ſtatute 27 Eliz. cap. 13. par. 11. it is enacted, 
'That no perſon or perſons that ſhall to be robbed 
ſhall have or maintain any action, or any benefit of 


the ſtatutes which make the hundred liable, except the | mitted, or near unto the fame, whether he or they do 


know the parties that committed the ſaid 
re 


ſame perſon and perſons ſo robbed ſhall, with as much 
convenient ſpeed as may be, give notice and intelligence 
of the ſaid or y ſo committed unto ſome of 
the inhabitants of ſome town, village or hamlet, near 
unto the place where any fuch robbery ſhall be com- 
mitted. 

In the conſtruction of this clauſe of the ſtatute it hath 
been holden, 
That if a perſon be robbed in a highway in diviſs 
bundredorum, he need not give notice to the inhabitants 
of each hundred, but _ to _ of them is _— 
ent. Crs. Fac. 675. Foſter v. bundred of 
and [ 2 Ss cha 

alledging netice to have been given at a village 

near to where the robbery was committed is ſufficiem, 
though ſuch village happens to be in a different county ; 
for that ſtrangers 
diviſion of counties. Cro. Car. 41. adjudged, or in a 
different hundred. Cro. Car. 379. adjudged. 

That though it be the beſt courſe to allege, that no- 
tice was given at the place where the robbery was com- 
mitted, or at ſome village near the place, yet that notice 


where the robbery was committed is ſufficient ; and 
that this ſhall not be intended the moſt remote part of 


the hundred, eſpecially after a verdict. Cro. Car. 41. | 


adjudged. 

If ſeveral perſons are in company at the time of the 
robbery, it is ſaid, that notice given by any one of them 
is ſufficient. 1 Show. 94. 

It hath been reſolved, that though the notice given be 
five miles from the place where the robbery was com- 


mitted, that is ſufficient; the reaſon whereof is, be- | 


cauſe that tha party, who is a ſtranger to the country, 
cannot have conuzance of the neareſt place or town. 
March 11. Sir Jabn Compton's caſe. 

Alſo if the party robbed give notice with as much con- 
venient ſpeed as may be, though he be otherwiſe remiſs 
in not purſuing the robbers, or refuſes to lend his horſe 
for that purpoſe, yet ſhall he not loſe his aQion for this, 
nor the hundred be excuſed. March tt. 2 Len. 82. 
S. P. agreed per cur”. | 
And now by the 8 Ges. 2. cap. 16. f. 1. it is fur- 
ther enacted, © That no perſon ſhall have or maintain 
any action againft any hundred, or take any benefit by 
virtue of the ſtatutes of Winton, or 27 Eliz. or either 
of them, unleſs he, ſhe, or they ſhall, over and beſides 
the notice already required by the laſt of the above-men- 
tioned ſtatutes to be given of any robbery, with as much 
convenient ſpecd as may be, after any _—y on him, 
her, or them committed, give notice thereof to one of 
the conſtahles of the hundred, or to ſome conſtable, borſ- 
tolder, keadborough or tithingman of ſome town, pa- 
riſh, village, hamlet or tithing, near unto the place 
where ſuch robbery ſhall happe 


n, or ſhall leave notice in 
writing of ſuch robbery at the dwelling houſe: of ſuch 


conſtable, e. deſcribing in ſuch notice to be given or left 
as aforeſaid, fo far as the nature and circumſtance« of the 
Vor. II. No. 123. 


and the 


the ſaid 


| 


indictment or otherwiſe, according to the due courſe of 
the law of this realm.” 


are not obliged to take notice of the | 


| Geo. 2. cap. 16. it is enacted, That before any 


_— 
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hp war the felon or felons, and the time and 


place of the robbery, and alſo ſhall, within the ſpace of 
twenty days next afier the robbery committed, cauſe 
publick notice to be given thereof in the Lonuon Gazette, 
therein likewiſe deſcribing, ſo far as the nature and cir- 
cumſtances of the caſe will admit, the felon or felons, 

time and place of tach robbery, together with 
the goods and effects, whereof he, the, or they was or 
were robbed.” 


BE Before whom the oath muſt be taken, and where the 


muſt give bond for payment of coſts, in caſe be does not — 


By the 27 Eliz. c. t 3. par. 11. it is enacted, © That 
the party robbed ſhall not have any action, except he or 
they ſhall firſt, within twenty days. next before ſuch ac- 


tion to be brought, be examined upon his or their cor- 


poral oath, to be taken before ſome juſtice of the peace 
of the county where ſuch robbery was committed, inhabi- 
ting within the ſaid hundred where the robbery was com- 


» Or 
examination, it be confeſ- 
he or they know the parties that committed 
robbery, or any of them, that then he or they 
ſo confeſſing ſhall, before the faid action be commenced 


that 


or brought, enter into ſufficient bond by recognizance 


before the ſaid juſtice before whom the ſaid examination 
is had, effectually to proſecute the ſame perſon and per- 
ſons to known to have committed the faid robbery, by 


In the conſtruction of this clauſe of the ſtatute, the 


following points have been holden : 
That if the party does not know the robbers at the time 
of the robbery committed, tho” he h to know them 


afterwards, it is not material. March 11. 
It was holden by three judges againſt one, that the 


party's twearing that he did not know the robbers, with- 
out adding, nor any of them, is not ſufficient ; becauſe 
not purſuant to the ſtatute, and becauſe on ſuch equivo- 
| cal oath the party cannot be puniſhed for perjury. Ney 
21. Bateman's caſe. 3 Lev. 328. S. P. 

near the hundred, or near the diviſion of the hundreds 


It hath been adjudged, that the oath may be taken be- 
fore a juſtice of the county, though not in the county 
at the time of adminiſtering it; as where a r was 
committed in Berks, and a juſtice of that county reſi- 


ding in Londen, the party was ſworn before him accor- 


ding to the ſtatute in London, and it was held ſufficient ; 
for the juſtice acts only as a miniſterial officer, and as ap- 
pointed by the ſtatute, and not in a judicial capacity as a 
Juſtice of the peace. 1 Fones 239. Helier v. The bun- 
dred of Benhurſt. 

If in an action on the ſtatute of hue and cry it be al- 


leged, that the oath was taken before a juſtice of peace 


of TYorkſbire, this will be ſufficient, altho? objected, that 


there is no ſuch juſtice ; becauſe that in every riding they 


have ſeveral commiſſions. See 2 Sid. 45. ED 

As to giving bond for payment of coſts, by ſtat. 8 
200 

commenced the party ſhall go before the chief clerk, or 


ſecondary, or the filazer of the county wherein ſuch rob- 
bery ſhall happen, or the clerk of the 


pleas of that court 
wherein ſuch action is intended to be brought, or their 


reſpective deputies, or before the ſheriff of the county 
wherein the robbery 


ſhall happen, and enter into a bond 
to the high conſtable, or high conſtables of the hundred 
in which the robbery ſhall be committed, in the penal 
ſum of one hundred pounds with two ſufficient ſureties 
to be approved of by chief clerk, ſecondary, filazer, 


or clerk of the pleas, or their reſpective deputies, or the 


ſheriff of the „with condition for ſecuring to 
ſuch high conſtable or high conſtables (who are hereby 
impowered and required to enter or cauſe to be entred an 
appearance, and alſo to defend ſuch action, ) the due pay- 
ment of his or their coſts, after the fame ſhall be taxed 
by the proper officer, in caſe that he, ſhe or they (the 
plaintiff or plaintiffs in ſuch action) ſhall happen to be 


nonſuited, or ſhall diſcontinue his, her or their action, 
7 or 


R O B 


or in caſe that judgment ſhall be given againſt ſuch plain- 


tiff or plaintiffs on — or that a verdict ſhall be 
iven againſt him, her, or them.” 2 

l further enacted, by the faid ſtatute, That 
when any ſuch bond as above-mentioned ſhall be entered 
into before the ſaid ſheriff, ſ1ch ſheriff ſhall immediately 
certify the fame in writing to the chief clerk, or ſecon- 

in the court of King's Bench, or his or their depu- 
ty, or to the filazer of the ſaid county wherein ſuch rob- 
bery ſhall be committed, or his deputy; in caſe the ac- 


tion be intended to be brought in the'court of Common | 


Pleas; or if in the court of Exchequer, to the clerk of 
the Pleas, or his deputy ; which certificate ſhall be de- 
tivered by the party or parties robbed to the faid chief 
clerk or r Awe ag or his or their deputy, or to ſuch fila- 
zer, or his deputy, before any proceſs ſhall iſſue for the 
commencement of ſuch ſuit as aforeſaid; and ſuch chief 
clerk, ſecondary, filazer, or clerk of the Pleas, or their 
reſpeQive deputies, or the ſaid ſheriff, ſhall not take any 
greater fee or reward for making ſuch bond than five ſhil- 
lings over and above the ſtamp duties, nor ſhall any ſhe- 
riff take any greater fee or reward for making, nor ſhall 
any ſuch clerk, ſecondary, filazer, or clerk of the Pleas, 
or their reſpeQive deputies, take any greater fee or re- 
ward for receiving and filing ſuch certificate, than two 
ſhillings and fix pence ; and ſuch chief clerk, ſecondary, 
filazer, or clerk of the Pleas, on their reſpective depu- 
ties, and ſheriff; as aforeſaid, are required to de- 
liver over gratis (upon reaſonable requeſt made for that 
purpoſe) all and every ſuch bonds, to be by them reſpec- 
tively taken purſuant to this preſent act, to the high 
conſtable or high conſtables to whoſe uſe the ſame ſhall 
be taken as aforeſaid. | 


6. At what time the affion is to be brought ; what evi- 
dence will maintain it ; and what ſhall excuſe the bundred. 


the 27 Eliz. cap. 13. par. g. it is enacted, That 
3 L 2 bel ſhall take advantage of the 
ſtatutes, to charge any hundred where any ſuch ro 
ſhall be committed, except he or they ſo robbed | 
commence his or their ſuit or action within one year next 
after ſuch robbery committed. 

In the conſtruction whereof it hath been holden, 
That if a perſon be robbed the gth of October 13 Jac. 
and fo laid, and the teſte of the writ be the gth Oc ob. 
14 Fac. that this is not purſuant to the ſtatute ; and 
that in this action, which is penal againſt the hundred, 
there is no reaſon to exclude the day on which the fact 
was done, nor to make ſuch conſtruction as is done in 
protections and the inrolment of deeds, which have 
always received a benign interpretation. Hab. 159, 140. 
Maor $78. pl. 1233. 1 Brownl. 156. S. C. Norris v. 
Hundred of Gawtry. , 

In an action on the ſtatute of hue and cry, the plain- 
tiff made oath according to the ſtatute, and within twen- 
ty days brought a writ, and becauſe it was vicious, let it 


tall ; and after the twenty days took out a new one, with- | 


out making any oath a-new, or entering any continu- 
ances between the ſaid writ and that; and the court held 
clearly, that the ſecond writ was not brought according 
to the ſtatute; for ſo they ſaid, that proviſion in the 
ſtatute would be to no manner of purpoſe. 1 Sid. 139. 
1 Keb. 495- S. C. Newman v. Inhabitants of Strafferd. 
An action was brought by the maſter, on the ſtatute 
of Winton, for a robbery committed on his ſervant, in 
which he declared of an aſſault and battery done to him- 
ſelf, (though then 50 miles from the place,) alſo that he 
made oath that he did not know any of the perſons ; the 
iſſue was entered of record, and the jury appeared at the 
bar ready to try it; but being for other buſineſs adjourn- 
ed to another day, the plaintiff obſerving his miſtake 
moved to amend, by declaring of a robvery on his ſer- 
cant, Sc. and it appearing that the year in which the 
action muſt be brought was expired, and conſequently 
the action muſt be loſt if not allowed, the court, after 
long debate and conſideration of former precedents, ad- 
mitted him to amend. * 347. Bearcroft ver. 
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It ſeems that from the neceſſity of the caſe, the 
himſelf that was robbed is to be admitted a> a witneſs, 
but then his teſtimony muſt be corroborated by cc llate- 

ral proof and circumſtances, and ſuch as may induce a 

| Jury to believe that a robbery was actually committed, 

that the party loſt what he declared for. 2 Leon. 12. 

But it was held, that in an action againſt the hundred, 

no inhabitant of the hundred could be a witnets, becauſe 

he was concerned in intereſt. 1 Vent. 351. 1 Med. 73. 
2 Keb. 73. 

But now by the 8 Ges. 2. cap. 16. reciting, That by 
the Jaws then in being, the perſon or perſons robbed may 
be admitted, in any action to be brought apainſt the 
| hundred, as a witneſs to prove the robbery, and the mo- 
ney, goods or effects whereof he, ſhe, or they, was or 

were robbed ; and yet no perſon inhabiting within the 
| ſaid hundred, can be admitted as a witneſs tor or on be- 
half of the ſaid hundred, by reaſon of the intereſt he or 
ſhe may have in the conſequences of the ſaid action, 
which is c very conſiderable; therefore it is en- 
| ated, © That in any action already brought, or to be 
brought, againſt any hundred, any perſon inhabiting 
within the ſaid hundred, or any franchite thereof, ſhalh 
| be admitted as witneſs for or on behalf of the faid hun- 
dred, in the ſame manner as if he or ſhe were not an in- 
habitant thereof, but reſided in any other hundred u hat- 
ſoever.” 
By the ſtatute of Vinten 13 Ed. 1. cap. t. J 28 Ed. 
3. cap. 11. the robbers muſt be taken within forty days 
after the robbery committed; alſo by the ſaid laws it was 
neceſſary that al the robbers ſhould be taken, to excuſe 
the hundred. 2 Just. 569. 3 Lev. 320. Dyer 370. a. 
7 Co. 7. 1 Sid. 11. 
But now as to this latter matter, by the 27 Eliz. cap. 
13. par. 8. it is enacted, 4 That where any robbery is, 
or ſhall be hereafter committed by two, or a greater num- 
ber of malefactors, and that it happen a:'y one of the 
| faid offenders to be apprehended by purſuit, to be made 
| according to the faid former mentioned laws and ſta- 
tutes, or according to this act, that then, and in ſuch 
caſe, no hundred or franchiſe thall in any wife incur or 
fall into the penalty, loſs or forfeiture mentioned either 
in this preſent act, or in any the ſaid former ſtatutes, al- 
though the reſidue of the ſaid malefactors ſhall happen to 
eſcape and not to be apprehended ; any thing in this ſia- 
-tute, or in the ſaid former ſtatutes, to the contrary not- 
withſtanding.” 

If a robbery be committed, and hue ard cry made, 
and afterwards, within the forty days, an inhabitant of 

the hundred finds one of the robbers in the preſence of a 
| juſtice of the peace, who charges him with the robbery, 
and the juſtice promiſes that he thall appear and be forth- 
- coming, this is a taking within the ſtatute ; for being in 
the preſence of the juſtice, it muſt be underſtood that he 
was in his c and power, and therefore not neceſſarv 
to lay hold on him. 1 Vent. 118, 325. Naym. 221. 
2 Lev. 4. S. C. Methwin ver. Hundred of Tbiſtlewortb. 

If hue and cry be made iowards one part of the coun- 
ty, and an inhabitant of the hundred apprehends one ot 
the robbers within another, this is a taking within the 
| ſtatute. 1 Vent. 118, 119. per Hale Ch. ]. 
| By the 8 Geo. 2. cap. 16. it is enaQted, © That no 
| hundred, or franchiſe therein, ſhall be chargeable by vit 
tue of any of the ſtatutes, if any one or more of the ſe- 


ä 222 — 


lons, by whom ſuch robbery ſhall be committed, be ap- 


prehended within the ſpace of forty days next aſter publick 
notice given in the London Gazette, as by the ſtatute is 
provided.” | 
And by the ſaid ſtatute 8 Geo. 2. to the intent that hue 
and cry may be made with more diligence and effect, and 
other perſons encouraged to take ſuch felon or felons, it 
is enacted, · That any perſon or perſons, who ſhall ap- 
prehend ſuch felon or felons within the time herein be- 
| fore limited for that 
been actually indemnified or diſcharged from any ſuch 
action as aforeſaid, ſhall, upon due proof thereof, upon 
oath made before two juſtices of the peace, (which oath 
the ſaid juſtices are hereby alſo impowered and required 
to adminiſter,) be intitled to the reward of 10 J. which 


— 


fum 
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purpoſe, whereby the hundred hath 


— — — * 
rr 


that purpoſe, 


complaint — the party or parties ſo charged) to and 


every the towns, pariſhes, villages and hamlets, as well 


rough, taxed and aſſeſſed ; that then it ſhall and may be 


coming to retain to the uſe aforeſaid ; and if the goods or 
chattels ſo diſtrained and ſold ſhall be of more value than 


de delivered unto the ſaid perſon or perſons ſo diſtraĩned.“ 
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ſum ſhall be raed upon the hundred by a taxation and 
aſſeſſment, to be made, and to be levied, and collected 
in the fame manner as the other ſums of money, by this 
preſent act appointed to be raiſed upon the — { are 
directed to be aſſeſſed, levied and collected; and ſuch 
ſum of 10/. which ſhail be fo rated, aſſeſſed, levied and 
collected as aforeſaid, ſhall be paid unto ſuch two juſtices 
of the peace, within ten days next aſter the ſame ſhall 
be fo levied and collected, to the uſe of the perſon or 
perſons who ſhall be thereunto intitled, as a reward for 
having fo apprehended ſuch felon or felons as aforeſaid; 
and ſuch juſtices ſhall, upon reaſonable requeſt made for 
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ver the ſame over unto the ſaid juſtices of peace, cr : - 
ot them, to the uſe and. behoof of the ſaid inhabitar.: :: 
inhabitants, for whom ſuch rate, taxation and aſſeſſment 
ſhall be had or made as aforeſaid ; which money 10 paid 
ſhall by the juſtices, or juſtice, ſo receiving. the ſame, 
be delivered over (upon requeſt made) unto the ſaid in- 
— or inhabitants, to whoſe uſe the ſame was col- 
ected.“ | 
| And it is further enacted, par. 7. 4 That the like tax- 
ation, aſſeſſment, levying by diſtreſs and payment as 
atorefaid, ſhall be had and done within every hundred 
where default or negligence of purſuit, and freſh ſuit 


y over and deliver the faid ſum to ſuch 


perſon or pe accordingly, in ſuch ſhares and pro- 


ſhall be, for and to the benefit ct all and every inhabi- 


tant and inhabitants of the fame hundred where ſuch de- 


ions as the ſaid juſtices ſhall think reaſonable z pro- fault ſhall be, that ſhall at any time hereafter, by virtue 


vided always, that ſuch perſon or perſons lo intitled io 
ſuch reward, ſhall not thereby be rendered uncapable to 
be a witneſs in any ſuch action.“ 


7. How the money is to be levicd, and cach lundreder te 


contribute to the charges. 


By the 27 Eliz. cap. 13. par. 14. rcciting, that al- 


though the whole hundred, where robberies and felonies 
are committed, with the liberties within the precinct 
thereof, are charged by the former ſtatutes with the an- 
ſwering to the party robbed his damages ; yet neverthe- 
leſs the recovery and execution, by and for the party or 
parties robbed, is had againſt one or a very tew perions 
of the ſaid inhabitants, and he and they ſo charged have 
not heretofore had any means or ways to have any con- 
tribution of or from the reſidue of the ſaid hundred 
where the ſaid robbery is committed, to the great impo- 
veriſhment of them againſt whom ſuch recovery or exe- 


cution is had, by /e#. 5. of the faid ſtatute it is enacted, | 


That after execution of damages by the party or par- 
ties ſo robbed had, it ſhall and may be lawtul (upon 


for two juſtices of the peace (whereot one to be of the 
querum) of the ſame county, inhabiting within the ſaid 
hundred, or near unto the ſame where any ſuch execu- 
tion ſhall be had, to aſſeſs and tax rateably and pro- 
portionably, according to their diſcretions, all and 


of the ſaid hundred where any ſuch rob!.ery ſhall be com- 
mitted, as of the liberties within the ſaid hundred, 
to and toward an equal contribution, to be had and made 
ſor the relief of the inhabitant or inhabitants, againſt 
whom the party or parties rebbed before that time had 
huis or their execution; and that after ſuch taxation made, 
the conſtables, or conſtable, headboroughs, or headbo- 
rough, of every fuch town, pariſh, village and hamlet, 
ſhall, by virtue of this preſent act, have full power and 
authority, within their ſeveral limits, rateably and pro- 
portionably, to tax and aſſeſs, according to their abilities, 
every inhabitant and dweller in every ſuch town, pariſh, 
village and hamlet, for and towards the payment ot tuch 
taxation and aſſeſſment, as ſhall be ſo made upon every 
ſuch town, pariſh, village, and hamlet, as aforeſaid, by 
the faid juſtices: And that if any inhabitant of any ſuch 
town, pariſh, village and hamlet, ſhall obſtinately refute 
and deny to pay the faid taxation and aſſeſſment, fo by 
the {aid conſtables, conſtable, headboroughs, or headbo- 


lawful to and for the ſaid conſtables and head-boroughs, 
and every of them, within their ſeveral limits and 
juriſdictions, to diſtrain all and every perſon and perſons 


ſo refuſing and denying, by his and their goods and char- | 


tels, and the ſame diſtreſs to ſell, and the money thereof 


the ſaid taxation ſhall come unto, that then the reſidue 
of the ſaid money over and above the ſaid taxation ſhall 


And it is further enacted, par. 6. © That all and every 
the faid conſtables and headboroughs, after that they have 
within their ſeveral limits and juriſdiftions levied and 
collected their ſaid rates and ſums of money ſo taxed, 


of this preſent act, have any damages or money levied cf 

them, for or to the payment of the moiety, or half cf 

the money, recovered ap ainſt the ſaid hundred where any 
robbery thaii bz committed.“ 

It hath been holden, that a perſon occupying lands in 
an hundred, although he hath no houſe or dwelling 
there, is an inhabitant within the meaning of the ſta- 
tute, for that otherwiſe the ſtatute might be eluded. 2 
Sand. 423 Leigh v. Chapman. 

It is ſaid, that a perſon, though not an inhabitant at 
the time ot the robbery committed, but becoming one 
| before the judginent, ſhalt contribute to the charges. 
March 11. but Hutt. 125. S. P. cont.” 

And now for the more equal rating and levying the 
money, for which the hundreds are chargeab le, by the 
8 Geo. 2. cap. 16. it is enacted, That no procc s for 
appearance in any action to be brought upon the aid ſta- 
tutes, or either of them, againſt any hundred, ſhall be 
ſerved on any inhabitant thereof, ſave only upon the !.igh. 
conſtable, or high conſtables of the hundred wherein the 
robbery ſhall happen, who is and are hereby required to 
cauſe public notice thereof to be given in one of the 
principal market towns within ſuch hundred, on the next 
market day, after he or they ſhall be ſerved with ſuch pro- 
ceis; or it there ſhall happen to be no market town within 
tuch hundred, then in ſome pariſh church within the hun- 
dred, immediately after divine 'ervice, on the ſunday next 
after his or their being ſerved with ſuch proceſs; and he or 
they is and are alſo impowered and required to enter or 
cauſe to be entered, an appearance in the ſaid action, and 
alſo to defend the fame for and on behalf of the inhabi- 
tants of the ſaid hundred, as he or they ſhall be adviſcd ; 
and in caſe the plaintiff or plaintiffs in ſuch action ſhall 
recover and obtain judgment therein, that then no pro- 
ceſs or execution ſhall be ſerved on any particular inha- 
bitant or inhabitants ot the ſaid hundred, or any fran- 
chiſe within the precinct thereof, nor on the ſaid high 
conſtable, or high conſtables; but the ſheriff, or his of- 
ficer, ſhall, upon the receipt of any writ or writs of 
execution to him direQed, in purſuance of the ſaid judg- 
ment, (inſtead of ſerving the writ or writs on any inha- 
bitant or inhabitants) cauſe the ſame to be produced, and 
 ſhewn gratis, unto two juſtices of the peace of the coun- 
ty, riding, or diviſion, (whereof one to be of the quorum) 
and reſiding within the ſaid hundred, or near unto the 
fame, who ſhall thereupon, with ali convenient ſpeed, 
cauſe ſuch taxation and aſſeſſment to be made, and to be 
levied and collected in ſuch manner as is pre cribed in and 
by the ſtatute 27 Eliz. in which taxation and aſſeſſment 
there ſhall be provided for and included, over and above 
what the coſts and damages, recovered by the plaintiff 
or plaintiffs in ſuch aQion, ſhall amount to, All tuch juſt 
and neceſſary expences, which any high conſtable, or 
high conſtables of any hundred, hath, or have been, or 
ſhall be at, in having defended any ſuch action as afore- 
ſaid ; claim being made thereto by ſuch high conſtable or 
high conſtables, before the ſaid juſtices, upon due notice be- 
ing given to him or them by the ſaid juſtices for that pur- 
pole; and the ſums of money ſo to be levied and collected 
ſhall be paid over and delivered, (by ſuch officer or officers 
as by the ſaid ſtatute 27 E. are to levy and collect the ſame) 
within ten days after ſuch collection, to the ſheriff of the 
county wherein the robbery ſhall happen, tothe uſe and be- 


thall, within ten dars after ſuch collection, pav and deli- 


| hoof of the plaintiff or plaintiffs in ſuch action, for ſo much 


as 


him, her or them recovered 
ſhall amount to, and to the uſe and behoof of the ſaid 
high conſtable or high conſtables, for ſo much as his or 
their expences in defending the ſaid action thall amount 
to, of which the ſaid high conſtable or high conſtables 
ſhall give in an account, and make due proof upon oath, 
to the ſatisfaction of the aid juſtices, before any ſuch taxa- 
tion and aſh ſhall be made for the reimburſing ſuch 
high or high conſtables (which oath the faid 
juſtices are hereby impowered and required to adminiſter), 
and ſhall in ſuch expences have no further allowance to- 
ward paying an attorney to defend the ſaid action, than 
what ſuch attorney's bill ſhall be taxed at by the proper 
officer of that court where ſuch action ſhall be brought, 
which the faid high conſtablee or high conſtables ſhall 
cauſe to be taxed for that purpoſe.” 

And it is further enacted by the ſaid ſtatute, That 
the ſum or ſums of money which ſhall be paid over and de- 
livered to the ſheriff of the county, as herein before 
mentioned, ſhall (upon reaſonable requeſt made) be by 
him paid and delivered over to the ſeveral parties who 


ſhall be intitled to recover the ſame, without any — 


tion, fee or reward whatſoever.” 
And that ſufficient time may not be wanting for ſuch 
taxation and aſſeſſment to be duly made, and for the 


money to be collected and levied thereupon, after ſuch | 


writ or writs of execution ſhall be ſhewn to ſuch juſtices, 
and before the ſheriff ſhall be obliged to make a return 
thereof, it is enacted, That no ſheriff ſhall be called 
upon or required to make any return to any ſuch writ or 
writs of execution, as ſhall iſſue or to be made out up- 
on any judgment which ſhall be recovered in any action 
brought againſt any hundred virtue of the above- 
mentioned — or _ of — — after the — 
piration of ſixty days next after the day whereupon ſuch 
writ or writs ſhall be delivered to he 80 ſherift, who is 
hereby required to indorſe on the back thereof the day 
on which he received the fame.” 


K © 5 


ſaid high conſtable or high conſtabies have no relief 
as to ſuch taxed coſts by them ex pe d in ſuch defence 
as aforeſaid, (ſave only by the power herein after given 
to the faid juſtic es,) it ſhall and may be lawiul to and 
for ſuch two juſtices of the peace to make and cauſe 3 
taxation and aſſeſſment to be made, and to be levied and 
collected in the fame manner, as is directed in and by the 
aforeſaid ſtatute made, 27 Eliz. in order thereby to eim. 
| burſe ſuch high conſtable or high conſtables ſuch taxes 
coſts, as by reaſon of ſuch inſolvency he cr they ſhall noe 
| be able to recover and receive of and from the plaintiff 
or plaintiffs in, the action, or his or their ſecurities, as 
aforeſaid.” 

And it is further enacted, . That the ſeveral ſums of 
money, which ſhall be fo rated and aſſeſſed, and levied 
and collected as aforeſaid, for the reimburſement of the 
expences neceſſarily ſuſtained by any high conftable or 
high conſtables in defence of an action brought againſt 
the hundred upon the ſtatutes above-mentioned, or either 
of them, in caſe of any judgment given againſt the 
plaintiff or plaintiffs, ſhall be paid within ten days after 
ſuch collection, unto the ſaid juſtices, or one of them, 
to the uſe and behoof of uch high conftable or high con- 
ſtables, to whom the ſaid juſtices ſhall, upon requeſt, pay 
and deliver over the ſame.” 

And it is further enaQted, © That the juſtices of peace, 
by whom ſuch taxations and aſſeſſments as aforeſaid ſhall, 
in purſuance of the faid ſtatute made in 27 Eliz. and al- 
ſo of this preſent act, be made, fhall limit and appoint, at 
their diſcretion, ſome certain reaſonable time within 
| which ſuch taxations and afſeſſments ſhall be levied and 
collected, which time ſhall not exceed thirty days; and 
alſo that if any ſuch officer or officers, who are to 
and collect ſuch taxations and aſſeſſments as aforeſaid, 
ſhall refuſe or negle& to levy 2nd colle& the ſame 
within ſuch time, as fhall be limited and appointed by 
the faid juſtices of the peace for thcir doing thereof, or 
ſhall refuſe or neglect to pay and deliver over the ſums of 


And whereas it is reaſonable, that the ſaid high con- | money ſo levied and collected, to the ſaid ſheriF, and alto 


ſtable or high conſtables ſhould be indemnified as to all 
charges, which he or they ſhall neceſſarily expend in de- 
fending any ſuit in purſuance of this preſent act, and 
that proviſion ſhould be made for reimburſing him or 
them not only of ſuch expences as ſhall be over and above 
the taxed coſts, to be paid by the plaintiff or plaintiffs, 
in caſe of a nonſuit, diſcontinuance or judgment on de- 
murrer againſt him, her or them, or verdict for the de- 
fendants as aforeſaid, but even ſuch taxed coſts alſo, in 
caſe the plaintiff or plaintiffs, and his, her, or theſe ſecu- 
rities who ſhall be bound for the payment thereof ſhall 
happen to become inſolvent; it is therefore enacted, 
« That if any plaintiff or plaintiffs in any action to be 
brought againſt any hundred ſhall be nonſuited, or ſhall 
diſcontinue his, her, or their action, or ſhall have a judg- 
ment on demurrer given, or a verdict pafs againſt him, 
her or them, it ſhall and may be law ful for any two juſ- 
tices of the peace, (ſuch as herein before - mentioned) up- 
on complaint to them made for that 7 and upon 
account given in by ſuch high conſtable or high con- 
ſtables, and proof made upon oath, to the ſatisfaction of 


the ſaid juſtices, of ſuch expences neceſſarily laid out as 


aforeſaid, (which oath the ſaid juſtices are hereby im- 
powered and required to adminifter,) to make and cauſe 
ſuch taxation and aſſeſſment to be made and to be le- 
vied and collected in ſuch manner, as is directed in and 
by the above-mentioned ſtatute of 27 Eliz. in order 
thereby to reimburſe ſuch high conſtable or high con- 
{ables all ſuch charges, as he or they ſhall have neccſſa- 
rily expended in defending ſuch action, wherein ſuch 
plaintiff or plaintiffs | have been nonſuited, or 
ſhall have have diſcontinued his, her, or their action, of 
againſt whom judgment ſhall have been given upon de- 
murrer, or a verdid ſhall have been given, over and above 
the coſts in thoſe caſes to be taxed as aforeſaid; and 
in caſe it ſhall be made appear upon oath to the 
ſaid juſtices of the peace (which oath the faid juſtices are 
hereby alſo impowered and required to adminiſter,) to 
their ſatisfaction, that ſuch plaintiff or plaintiffs, and 
alſo his or their ſureties, is and are inſolvent, fo that the 


to the ſaid juſtices, in ſuch manner as the ſame in the 
| ſeveral caſes herein before-mentioned are reſpectively di- 
rected to be paid, within the reſpective times herein be- 
fore limited * ſuch payment thereof; every ſuch officer 
| ſhall, for every ſuch refuſal or neglect, forfeit double the 
_ appointed to be by him levied and collected as afore- 
By ſtat. 22 Geo. 2. cap. 24. No perſon ſhall recover 
againſt any inhabitants of any hundred, in any action or 
any of the ſtatutes of hue and cry, more than 200 J. ur- 
leſs the perſons robbed, at the time of ſuch robbery for 
which ſuch action is brought, be in company two at 
leaſt, to atteſt the truth of being ſo robbed. 
By tat. 22 Geb. 2. c. 46. ſed. 34. No writ of exe- 
| cution againſt the inhabitants of any hundred on arr 
judgment obtained by virtue of any act of parliament 
ſhall be levied on any particular inhabitant of ſuch hun- 
dred ; but the ſheriff ſhall on receipt of every ſuch writ, 
cauſe the ſame to be produced to two juſtices of peace, 
po is directed by 8 Geo. 2. cap. 16. feck. 4. and there- 
upon the faid juſtices ſhall as is directed by the faid 
act, cauſe a taxation to be made and collected for pay- 
| ing the coſt and damages recovered by the plaintiff, and 
all ſuch neceſſary expences as any inhabitants of ſuch 
hundred fhall have been at in defending ſuch action, the 
| ſame being firſt proved on oath, and the attorrey's bill 
being firſt taxed ; and the ſums ſo collected ſhall within 


— 


| the time by the ſaid act limited be paid to the ſheriff, 


and by him paid over to the perſons intitied to the ſame, 
_ without deduction or fee. 

ROBBERS, Lamb. Eiren. lib. 2. cap. 6. interpreteth 
them to be mighty thieves; they are called in Latin re- 
batores, ſaith Spelman, being Latrones validi qui in perſo- 
nas byminum infilientes bona ſua diripiunt. 
| ROBERSMEFN, or ROBERDSMEN, Were another 
ſort of great thieves, mentioned 5 E. 3. 14. and 7 K. 2. 
| cap. 5. Co. 3 bnſt. fol. 197. ſays, Rebin Hood lived in Ri- 
chard the Firſt's time on the borders of England and Sco?- 
land by robbery and ſpoil, and that theſe roberd/men took 


name from him. 28 
| ROCE;..5TER, 


R O L 

ROCHESTER, Oyſter fiſkery in the 2. ho 
;egulated by the c ation of Rocheſter, 2 Gez. 2. cap. 
10. For repa rig Rocheſter bridge, 27 EL. c. 25. 

"ROCHESTER {Francis Lord Biſhop) Subjected to 
pains and penalties, 9 Geo. 1. c. 17. 

ROCHET, Is that linen nt which is worn by 
biſhops, gathered at the wriſts, and differs from a ſur- 
plice, for that hath open fleeves hanging down ; but a 
rochet hath cloſe ileeves. Lindewode, lib. 3. tit. 27. 

ROCK SALT. See SALT. 

ROD, Roda terre, Is otherwiſe called a perch, and is 
2 meaſure of ſixteen foot and a half, and in Staffordſbire 
twenty foot, to meaſure land with. See PERCH. 

RODKNIGHTS, or RADENIGHTS (trom the 
Saxon rad, i. equitatus, and cnyt, minifler,) Were certain 
ſervitors, which held their land by ſerving their lords on 
horſeback. Braten, lib. 2. cap. 36. num. 6. ſaith of them, 
Debent equitare cum Domino ſuo de manerid in manerium, vel 
cum Domini uxore. Fleta, lib. 3. cap. 14. ſect. Continetur. 

ROGATION WEEK, (Dies rogationums) Is a time 
well known to all, and is fo called, becauſe of the ſpecial 
devotion of prayer and faſting then enjoined by the 
church to all men, for a preparation to the joyful remem- 
brance of Chriſt's aſcenſion, from which time to Trinity 


Sunday, matrimony is forbidden to be celebrated. Cowell, H. 


edit. 1727: | . . ; . 
ROGUE, (from the French rogue, i. arrogant,) Signi- 
fies an idle ſturdy beggar, u ho wandereth from plate to 
place, without licence, aſter he hath been by juſtices, 
beſtowed, or offered to be beſtowed on ſome certain place 
of abode ; e 
ts Gl ven. and waa diag! * 
Ax ear, 88 an inch 
in compaſs. And for the ſecond offence is termed 4 


rogue of the ſecond degree, and put to death as a felon, if | 


ke be above ei 
18 Eliz. 3. 36 

4. See VAGRANT. 

ROGUS, (Lat.) A great fire; wherein dead bodies 
were burnt; and ſometimes it is taken only for a pile or 
{alk of wood. Clauſ. 5 Hen. 3. 

ROLL, (Retulus,) Signifies a ſchedule of paper or 


8 which may be turned or wound up with the 
and to the faſhion of a pipe. Staundf. Pl. Cor. fol. 1 i. 
ol which there are in the Exchequer ſeveral kinds. As 
the Great wardrobe roll, the Cofferers roll, t3z Subſtdy roll, 
tec. Of which fee the Praclice of the Exthequer Coutt, 


ar 4 are parchment on which all tlie pleadings „ me- 


ears old. See the tat. 14 Eliz. 5. 


morials, and acts of courts ate entered and filed with the | 


proper officer ; and then they become records of the 
court. 2 Lill. Abr. 149. And by a rule made by the 
court of King's Bench, every attorney is to bring in his 
rolls into the office fairly ingroſſed by the times thereby 
limited, viz. the rolls of Trinity, Michaelmas and Hila- 
-; terms, before the effoin day of every ſubſequent term; 
ard the rolls of Eaſter term before the firſt day of Trinity 
term; and no attorney at large, or any other perſon, 
| ſhall file any rolls, Sc. but the clerks of the chief cletks 
of this court. Ord. B. R. Mich. 1705. If rolls are 


not brought into the office in time, it has been ordered, | 


that they ſhall not be received without a particular rule 
of court for that purpoſe. Mich. 9 N. 3. 

ROLL OF COURT (Rotulus curie) The court-rell 
in a manor, wherein the names, rents and ſervices of the 
tenants were copied and inrolled. Per rotulum curiæ 
tenere, by copy hold Matildis le Tailur tenet per ro- 
tulum curiæ unum meſſuagium, c. Paroch. Antiq. 

ROLLS OFFICE OF THE CHANCERY, Anci- 
ently called domus conver , is the houſe that was built 
by King Henry the Third, for Jews converted to the Chriſ- 
tian faith; but Edward the Third expelled them for their 
wickedneſs, and deputed the place, for the cuſtody of the 
r3ils and records in Chancery, the maſter whereof is the 
ſecond perſon in Chancery, and in the abſence of the Lord 
Chancellor, or Lord-Keeper, fits as judge, being common- 
ly called The Maſter of the Rolls. Cowell, edit. 1727. 

ROLLS OF THE EXCHEQUER. See Ror r. 

Ver. i. Ne. 124. 


=. 17. and Lamb. Eren. lib. 4. 


R O M 
| ROLLS OF PARLIAMENT, (Retuli de parliaments) 
| The manuſcript 1 or rolls of the proceedings of our 


old parliaments. For before the uſe ot printing, and till 
the reign of Henry VII. our ſtatutes were all ingroſſed in 
| parchment, and (by virtue of the King's writ te tnat 
pur poſe) proclaimed openly in every coutity.——In theſe 
rolls we have likewiſe a great many decifions of difficult 
points in law, which wete frequently in former times re- 
ferred to the determination of this court by the 
| inferior ones of both benches, &c. Nicholſen's Eng. 
Library, Pay. „ D. 47. 
OLLS OF THE TEMPLE. In the two Temple: 
is a roll calted the Calvey-bead roll, wherein every bench- | 
er is taxed yearly at 25. every barriſter at 1s. 6d. and 
gentleman under the bar at 15s. to the cook and 
other officers of the houſe, in conſideration of a dinner 
- - va provided in Eaſter-term. Orig. Juriid. 
ROME, The King and the great men to aid one an- 
other in proſecuting ſuch as fue to Rome, 38 EA. 3. ff. 2. 
c 


. 4. 
| on pain of getieral forfeiture, 6 H. 4. c. 1. 

All the dependance on the ſee of Reme aboliſhed, 24 
8. c. 12. 25 H. g. c. 19& 20. 29 H. 3. c. 16. 

Appeals to Rome prohibited, 25 H. 8. c. 19. 

Biſhops preſented by ti e King may be conſecrated by 
an archbiſhop, or two biſhops, 25 H. 8. c. 20. C 1. 

"a uits, Sc. to be paid to Rome, 25 H. g. c. 
20. ſer. 3. 

Peter Pence and other impoſitions payable to Rome abo- 
liſhed, 25 H. 8. c. 21. | 

The of ſuing to Rame for diſpen'ations, 25 


H. B. c. 26. /. 22: 

The effect of bulls granted to monaſteries, 25 H. 8. 
C. 2. J 23. r. | ; 
Every perſon to abjure the biſhop of Rome, on pain of 
igh treaſon; 28 H. 8. c. io. 1 
deal of all ſtatutes made againſt the ſee of Rome 
ſinee 20 H. 8. 1 2 P. M. c. 8. 

The penalties of bringing bulls, Agnus dei, Ec. from 


Rome, 13 El. 8. 
treaſon, 13 El. c. 2. 


Concealing bulls, miſpriſion of 
fed. 8. 

Withdrawing any to the Romiſb religion, or being 
withdrawn; high treaſon, 23 El. c. 1. ” 
* penalty of ſaying or hearing maſs, 23 El. c. 4. 


ſet. 4. 
| Jeſuits and prieſts baniſhed, 27 El. c. 2. 1 
A popith prieſt; born a ſubject, being within the realm, 
| treaſon, 29 Fl. c. 2. . 3. 
Zubjects in popiſh ſeminaries abroad not returning, 
guilty of treaſon, 27 EL. c. 2. f. 5. 
| * to popiſh ſeminaries prohibited, 27 Hi. 
c. 2. .. 6. . | 
. 1 not diſcovering a jeſuit prieſt, 27 E. 
|  ROMA-PEDITE, Were pilgrims ſo called, becauſe 
they ttavelled to Rome on foot. It is a word mentioned 
in Matt. Pariſ. anno 1250. and in other hiſtorians. 
ROME-SCOT (Romefeob vel Remefee, Romepeny, alias 
denarius Sanc i Petri & hearth-peny,) Is compounded of 
Rome and Scot, from the Sax. Scot, ſymbolum. Mat. 
Weſtm. ſays, It was Conſuetudo Apoſtolica, à qua neg; rex, 
neg; archiepiſcopus vel epiſcopus, abbas vel prier,aut guilibet in 
regno immunis erat. It was an annual tribute of one pen- 
py from every family, paid yearly to Rome, at the feaſt ot 
St. Peter ad Vincula, being thefirſt of Auguſt. Camden in his 
Brit. ſays, Offa, the Saxon, firſt granted it; but others, 
that Ina, a King of the Weſt Saxons, being in pilgrimage 
at Rome, anno 725. give it as an alms, and was firſt for- 
bidden by Edward the Third. It amounted to three hun- 
dred marks and a noble yearly. See Leg. Zn. 1. c. 12. 
Rog. Hovedon par. poſter. ſuor. Annal. fol. 344. in vita 
Hen. 2. and fee PeTER-PENCE and HrarTH-etnwy. 
This payment was abrogated 25 H. $. 25. reſtored 1 U 
2 P & M. but utterly aboliſhed 1 Eliz. 1. See Spei- 
| man's ws, verbi: Rameſcot, Romefeah, — 
7 


] 
. 


0 


This mark of ſlavery was a burthen and a ſcandal to the | feuds, gre fin? regalia, where he reckons u 


Engliſb nation. Our free-born anceſtors often complain- 
ed ot it. It was one of the complaints of grievances in 
parliament, 8 Jobn, A. D. 1206. when the King iſſued 
out this writ of redreſs : Rex archicpiſcopis, epiſcopis, ab- 
hatibus, archidiaconis, & omni clero apud ſanctum Albanum 
convocatis ſalutem. Congquerente univerſitate comitum, ba- 
ronum, militum & aliorum fidclium noſlrorum, audivimus 
quod non ſolum in laicorum gravem perniciem, ſed in tetius 
regni noſtri intolerabile diſpendium ſuper Romeſcot præter 
conſuetudinem ſolvends—Mandamus—ne contra regni naſtri 
conſuetudinem aliguid nc vum flatuatis.— Teſte me ipio apud 
Ebor. 26. de Maii, anno regni noſtri, 8 Cart. 8. Jo. 
m. 1. Cowell, edit. 1727. 


' ROOD OF LAND, (Roda terre;) the fourth part of 


an Acre. 

ROOF-TILE: See TIL xs. | 

ROPES, Old cnes may be imported duty-free. 11 
Geo. 1. cap. 7. ſect. 10. 

ROS, A kind of ruſhes, which ſome tenants were 
obliged their tenures to furniſh their lords with. 
Covell, edit. 1727. 

ROSETUM, A low watry place of reeds and ruſhes : 
And hence the covering of houſes with a thatch made 
of reeds and ruſhes was called reſetum. bid. 

ROSLAND, Heathy land, or land full of ling; alſo 
watery or mooriſh land, from the Br. Rbos, i. e. Flanities 
irrigua. 1 Inſt. fol. 5. a. & Camb. Brit. fol. 190. 

ROTHER-BEASTS, (Sax. Hryther;) Under this name 
are comprehended oxen, cows, ſteers, heifers, and ſuch 
uke horned beaſts. Stat. 21 Fac. cap. 18. 

ROTULUS WINTONLE, Dame/day book fo called, 
becauſe it was of old kept at Wincheſter. See Demeſday. 
Spelman in his gloſſary ſays, There was another roll cal- 
led rotuius Wintonie, long before that by King A1. 
fred, concerning which, hear Iagulpbus ſpeaking of Dome/- 
day book. Tulem (ſays he) Rotulum & multum ſimilem 
ediderat quondam Rex Alfredus, in quo tatam terram Anglie 
for comitatus, centurias, & decurias deſcripſerat, c. 

ROUT, (R uta, turma, cobors) A company or num- 
ber, but in a legal ſenſe fignifies an aſſembly of three 
perſons, or more, going forcibly io commit an unlawful 
act, tho” they do it not. Weſt. Symbol. part 2. tit. indict- 
ments. ſe. 65. ſays, a rout is the ſame which the Ger- 
mans yet call rot, meaning a band, or great company of 
men gathered together, and going to execute, or indeed 
executing any riot or unlawful act. But the ſtatute of 
13 E. 3. flat. 1. cap. unico, which gives proceiz of out- 
lawry againſt ſuch as bring routs into the preſence of the 
juſtices, or in affray of the people; and the ſtatute of 2 
R. 2. cap. 6. that ſpeaks of riding in great routs to make 
entry into lands, and beat others, &c. do ſeem to under- 
ſtand it more largely. Bro tit. Riot 4, 5.. So that a rout 
ſeems to be an un/awſul aſſembly, and a riot the diſorderly 
fa& committed by ſuch unlawful aſſembly. Howbeit two 
things are common both to riot, rout, and unlawful aſ- 
ſembly. The one, That three perſons at leaſt be gather- 
ed together. The other, That being together they do 
diſturb the peace, either by words, ſhew of arms, tur- 
| bulent geſture, or actual violence, Fc. Lams. Eiren. 

lib. 2. cap. 5. See Rior. h 

ROYAL ASSENT, (Regius affenſus,) Is that aſſent 
hich the King gives to a thing formerly done by others, 
as to the election of a Biſhop by Dean and Chapter; 
which given, then he ſends a ſpecial writ for the taking 
of fealty. The form of which you may fee in F. N. B. 
fal. 170. And to a bill paſſed in both houſes of parlia- 
ment, Cramp. Fur. fel. 8. which aſſent in parliament be- 
ing once given, the bill is indorſed with theſe words, Re 
Ray le veult, i. It pleaſes the King. But if he refuſe to 
agree to it, then thus, Le Roy Faviſera, i. The King will 
.adviſe. Cowell, edit. 1727. 

ROYALTIES, (Regalia vel regalitates,) Are the rights 
of the King, jura Regis, otherwiſe called The King's Pre- 
ragative. Some of theſe are ſuch as the King may grant 
"unto common perſons; ſome ſo high that they may not 
be ſeparated from his crown privative, as the Civilians 
call it, though cumulative they See Bracten, lib. 


5 Eliz. cap. 5. 


2. cap. 5. and Matheum de afflitis upon the title of the 


R U N 


ends, quee p tweriy-five 
ſpecial particulars of royalties. Sec alſo Heteman's Ca 
mentaries in lib. 2. Feudor. cap. $6. and ſee P 8 
TIVE and REGALIA. ths 74 
ROYNES, Streams, currents, or other uſual paſſage; 
of rivers and running waters. Cowell, edit. 1727. 
ROYSTON, (town of) Reduced to one parith, 32 
4 15 c. 84. | 
| IN, In what ſhips to be imported, 12 Car. 
18. /e&?. 8. Importation of it from the Netherlands, &. 
Y; how prohibited, 13 & 14 Car. 2. cap. 11. 
ect. 23. To what duties liable on importation, 4 WW. & 
M. cap. 5. ſect. 2. Bringing it from Scetland how re- 
warded, 12 An. ft. 1. c. 2. 


RUBIES, May be imported duty-free, 6 Geo. 2. c. 

| RUDMAS-DAY, (From the Sax. Rode, crux, - 

 maſs-day, i. e. Feaſt-day) The feafts of the Holy Croſs; 

which are two; viz. The third of May, the invention of 

che croſs; the other is the 14th day of September, called 

—— ; and is the exaltation of the croſs. Cowell, 
+ 1727. | 

RULES OF COURT. Attornies are bound to ob- 
ſerve the rules of the court, to avoid confuſion ; alſo the 
plaintiff and defendant in a cauſe are at their peril to take 
notice of the rules made in court touching the cauſe be- 
tween them. 2 Lil. Abr. 492, 493. The court will not 
make a rule for a thing which may be done by the ordi- 
nary courſe; and if the court be informed that they have 
| made ſuch a rule, they will vacate it. Mich. 22 Car. 2. 
B. R. And if a rule be made by the court grounded upon 
an affidavit, the other fide may move the court againſt 
this rule ; and thereupon ſhall bring into court a copy of 
the affidavit and rule made, that the affidavit mav be read, 
to put the court in mind for what reaſons they made the 
rule, and whether there be ſtronger reaſons for the vacat- 
ing of it, than there were for the making of it, or not. 
2 Lil. 494. Where a rule of court is made, and it is 
not drawn up and entered before the continuance day of 
the ſame term, the clerk of the rules will not draw it up 
afterwards until the court be moved, and ſhall again or- 
der it to be entered. Paſch. 1656. For breach and con- 
tempt of a rule of court, an attachment lies; and if a 
rule of court is made betwixt parties by their conſent, 
though the court would not have made ſuch rule without 
their conſent, yet if either party refuie to obey ſuch a 
rule made, the court will upon motion grant an attach- 
ment againſt the party that diſobeys the rule. Hil. 1655. 
But generally an attachment is not grantable for diſobe- 
dience to any rule, unleſs the party hath been ſerved with 
it perſonally; nor for diſobeying a rule at nift privs, till 
it is made a rule of court; nor for diſobedience to a rule 
made by a judge at his chamber, if it be not entered. 1 
Salz. 71, $3. and a rule not entered is of no force to 

und a motion upon, &©c. Service of a rule for an in- 
ormation at the houſe, not good where the defendant is 
gone to ſea. 2 Strange 1044. 

Rule of court may be granted to any priſoner in the 
King's Bench or Fleet prifors, every day the court ſits, 
to go at large, if ſuch priſoner hath buſineſs in law of 
his own to follow. 2 Lil. Abr. 493. 

RUM. See Ba AN DT, Plantations. 

RUMNEY MARSH. King Hen. 3. granted a char- 
ter to Rumney Marſh, in the county of Kent, impowering 
twenty - four men thereunto choſen to make diſtreſſes equal- 
ly upon all thoſe who have lands and tenements in the ſaid 
 marfh, to repair the walls and watergates of the ſame, 
againſt the dangers of the fea. And there are ſeveral 
laws ard cuſtoms obſerved in the ſaid marſh, eſtabliſhed 
by ordinances of juſtices thereto appointed, in the 42d 
year of King Hen. 3. the 16 Ed. 1. the 33 Ed. 3. Cc. 

' RUMOURS, Spreading ſuch as are ale, is criminal 
and puniſhable by Common law. 1 Hawk. P. C. 234. 
See 19 Vin. Abr. 272. | 

RUNCARIA, (from Runca,) Land full of brambles 
and briars. 1 Inft. fol. 5. a. 5 

RUNCILUS and RUNCINUS, Is uſed in domeſday 
(ſays Spelman) for a load horſe, Equus operarius colonicus, or 
a ſurapter-horſe; and ſometimes for a cart-horſe, which 

| , Chaucer, 


S A: 


Chaucer, in the Seaman's Tale calls a Rownry. Coreil, 


edit. 1727. 


S £4 0 


| SACABURH or SACABERE, Is he that is robbed, 
or by theft deprived of his money or guods, and puts in a 


RUNLET, or ROUNDLET, Is a certain meaſure ſurety to profecute the felon with freſh ſuit. Britton, c. 15 
of wine, oil, c. containing eighteen gallons and a half. & 29. with whom agrees Braden, lib. 3. cap. 32. The 


Stat. 1 R. 


. cap. * | 
RUNNERS OF FOREIGN GOODS. See Cus- 


TOMS, SMU GGLING. 


2 term it Sikerbargh, that is certum vel ſecurum ple 


gium vel pignut; fo that with them iter ſignifieth ſecurus, 
and Borgh, plegius. 


RUPTARII, Were ſoldiers, or rather robbers, called | SACCINI, Were monk; fo called, becauſe they wore 


alſo rutarii, and rutta was a company of robbers : | next their ſkins a 


garment of goat's hair; for /accus fig- 


Hence we derive the word rout, and bankrupt. Cowell, | nifies coarſe cloth, made of ſuch hair. They are men- 


edit. 1727. 


RUPTURA, arable land or ground broke up. Id. ib. | SAC 
RURAL-DEANS, Decani rurales Of whom Spelman | or the penitential order. 


tioned - al ſing bart. | 
S, (Fratres de faccis,) The ſackcloth brethren, 
Cowell, edit. 1727. 


gives this account, Sunt Decani temporales ad aliquod mi- SACCUS CUM BROCHIA, Was a ſervice of tenure 
niſterium ſub epiſcopo vel archicpiſcapo exercendum conſtituti; | of finding a ſack and a broach to the King, tor the uſe ol 
ani nec babent inſtitutionem canonicam ſecundum deftores. | his army. Bratton, lib. 2. tract. 1. cap. 6 


ap. G. 
And this rural dean he ſuppoſes to be the ſame, which in SACK OF WOOL, (Saccus lane,) Is a quantity of 


the laws of Edward the Confeſſer, c. 31. is called Epiſcopi | woe! 8 
decanus. See Dx Ax · Each dioceſe hath in it one or more | pounds. 14 E9. 3. 
archdeaconrics for diſpatch of eccleſiaſtical buſineſs, and 


ty- ſix ſtone, and every ſtone fourteen 
at. f. cap. 2. 
SACRAMENT. See Service AND Sacraments... 


— 


every archdeaconry ſubdivided into fewer or more rural |] SACRAMENTUM, An Oath: The common form 
deanrier. Hleylin' t: Coſmog. fel. 304. and he fays they | of all inquiſuions made by a jury of free and legal men 


were anciently called archi-preſbyters & decani chriſtiani- 
tatis. See a Diſſertation on the Inftitution and Autho- 


thority of rural deans, in Kennet”s Paroch. Antiquities. 


runs thus, Yui dicunt ſuper ſucramentum ſuum. Whence 
poſſibly the proverbia} offering to take the ſacrament in 
affirming or denying, was firſt meant of atteſting upon 


RUSCA, A tub or barrel of butter; ruſca apum figni- | oath. Cowell, edit. 1727. 


ges a hive of bees. Cowell, edit 1727 


RUSCARIA, (from Ruſcus,) The foil where knee- 
holm or butchers-broom grows, or where the holly or 


SACRAMENTUM ALTARIS, The facrifice of the 
| maſs, or what we now call the ſacrament of the Lord's 
ſupper. For which communion, in the times of popery, 


holm- tree; for ruſcus ſylveſtris ſignifies that tree. Co- | the pariſh prieſt provided bread for the people, and wine 


well, edit. 1727. 
RUSH-LIGHT. See CAN Dt Es. 


for himſelf, out of the ample offerings ; and in appropria- 
ted churches this burden was commonly laid upon the vi- 


RUSSTA AND RUSSIA COMPANY. Goods of | car, becauſe he received the cuftomary oblations. Parech. 
the growth or manufacture of Ruſſia not to be imported | Antig. 483. | 


but in Engliſh ſhipping, Se. 12 Car. 2. cap. 18. ec. 8, | SACRILEGE, {Sacrilegium) Is church robbery, 
9. Any of his Majeſty's ſubjects to be admitted into the 


ry, or a 
taking of things out of a holy place; as where a perſon 


Ruſſia company, 10 & 11 Will. 3. cap. 6. Account of | ſteals any veſſels, ornament, or goods of the church: 
ſtores imported to be laid before parliament, 10 11 | And it is ſaid to be a robbery of God, at leaſt of what 
Wil. 3. cap. 6. ſect. 4. Trade opened to Ferſſa through | is dedicated to his ſervice. 2 Cro. 153, 154. See CIxx- 


Ruſſia, 14 Geo. 2. cap. 36. 


GY, Larctxy, RoBBERY. 


USTICT, The churls, clowns, or inferior country te- SACRILEGIUM, Sacrilege, or an alienation to lay- 
nants, who held cottages and lands by the ſervices of | 

ploughing and other labours of agriculture for the lord. 
The land of ſuch ignoble tenure was called by the Sax- 
ons Gafolland, as afterwards ſocage tenure, and was ſome- 


men, and to profane or common purpoſes, of what was 

given to religious perſons, and to pious ufes. Our honeſt 
fathers were very tender of incurring the guilt and ſcandal 
of this crime. And therefore when the order of the 


times diſtinguiſhed by the name of terra ruſficorum. Pa- | knights templars was diſſolved, their lands, &c were 


roch. Antiq. 136. | 
RUTLAND, The ſtatute of Rutland, 10 Fd. 1. 


RYE AND WINCHELSEA. See HARRBOUxs. | 


8. 


ABBA TUM, The ſabbath, or day of reſt; the ſeventh 


all given to the knights hofpitallers of Feruſa'em, for thi: 
reaſon, Ne in pios uſvs eragata contra danatorum volunta- 
tem in aliat uſus diſtraberentur. Paroch. Antiquit. pag. 


90. 

SACRISTA, (Lat.) In old times called ſagerſan, and 
ſagiſtan; now ſexton. 
SAFE CONDUCT, Is a privilege granted by the 
prince to foreigners of coming ſafely into his kingdom or 
dominion, and of returning thence, which in times of 
war is frequently grantcd to enemies either to treat of 


day from the creation: It is uſed for peace in the | peace or the redemption of captives or the like, and is giv- 


book of domeſday. 


| en under the Great ſeal. Spelm. Ghfſ. And for the form 


SABELLINEA PELLES, Sables, mentioned in Hede-] thereof fee Reg:/t. 25. b. 26. 4. 


den, pag. 788. 


88 | Breaking of ſafe conduct high treaſon, 2 H. 5. ff. 1. 
SABULONARIUM, A gravel pit, or liberty to dig 


c. 6. repealed, 20 Hen. 6. c. 11. 


gravel and ſand ; alſo the money paid for the fame. P:t. | There ſhall be a conſervator of peace and ſafe conduct 


parl temp. Ed. 3. 


SAC, ( Saccha vel Sacha, ) Is an ancient privilege which | Safe conduct not to be g 


in every port, 2 H. 5. ft. 1. c. 6. 29 H 6.c. 2. =P 
granted without naming the 


a lord of a manor claims to have in his court, of hold- | ſhips, maſters, Fc. 15 H. 6. c.3. 18 H.6.c. 8. 


ing plea in caves of treſpaſs ariſing among his tenants, 


All letters of ſafe conduct fthall be inrolled, 20 H. 6. 


and of impofirg fines and amercements tcuching the | c. f. 


ſame : But by ſome writers it is the amercement and for-] The chancellor ſhall redreſs perſons having ſafe con- 
feiture itſelf. Raſtal. In the laws of King Edu ud, duct who are robbed at ſea, 31 H. 6. c. 4. 


ſet forth by Lamberd, ſaca is ſaid to be the amercement 


Confirmation of ſtatutes againſt breakers of truce, 14 


paid by him who denies that which is proved againſt him | Eg. 4. c. 4. See 5 Vin. Ar. 272—274. 


to be true; or affirms that which is not true. Lamb. | SAFE-GUAR 


See SALVA GARDIA. 


244. And according to Fleta, Sac fignificat acquictan- | SAFE-PLEDGE, (Safvus plegius,) Is a ſecurity given 
tiam de ſedda ad comitatum & bundredum. Flet. hb. cap. for a man's appearance againſt a day aſſi . Bratton, lib. 


47. Præcipis ut A. B. bene & libere habeat ſacam & ſacam. 


cv. Hen. 2. | 


cap. 2. num. 2. where it is alſo called certus plegius. 
SAGEMAN, (from Sage, fabula) Seems to ſignify 2 


SAA, In the Saxon properly fignifies as much as cauſa | tale-teller, or ſecret accuſer. . Hen. . c. 63. 
in Lat. whence we in England ſtill retain the expreſſion, 


for whoſe ſake, i. e. for whole cauſe, e. Covell, edit. i 7a. ſent is called juſticiarius; for fagibarones were cauſurum ;: - 


SAGIBARO, or SACHBARO, The fame that at pre- 


dices 


S A L 

— — —— 
or Sag ſignifies Cauſam or litem, and virum vel bomi- 
nem, 25 one would ſay, Vir cauſarum, a judge. Cowell, 
edit. 1727. | 

SAGITTA BARBATA, A bearded arrow, ſuch as 
we uſually call a broad arrow. Id. ib. : : 
SAGIT TARIA, A fort of ſmall veſſels, or ſhips, with 
dars and fails. Id. ib. 5 

SAIL-CLOTH, Directions for the true making of 
mildernix and powle-davies, 1 Fac. 1. c. 24. 4 

1 — 
ers of the navy, 7 8 V. 3. c. 10. ſed. 14. 

Britiſh ſail - cloth may be exported duty- free,) & 8 W. 
3. c. 

A 


27 Ges 2. c. 18. / 6. 

fail-cloth re-exported, 4 Geo. 
Phevery on Drinfs exgectad, 4 Gre 2. c. 
ireQtions for the making and marking fail-cloth, 9 
Geo. 2. c. 37. 24 Geo. 2.c. 52. . 3. : 
Maſters of ſhips to to make entry of their foreign fails, 


9 Geo. 2. c. 37. J 1. = 
New ſhips to have a ſuit of ſails of Britiſb cloth, 9 Geo. 


2. c. 37. . 19 Geo. 2. c. 27. f. 11. 

Wade fa be of Brin ſail- cloth, 9 Geo. 2. c. 
7. J. 6. | 
an 19 Geo. 2. c. 27. 26 Geo. 
2. c. . 

Sale Hom the Exf Indies excepted, 19 Geo. 2. c. 27. 


on fail-cloth exported, to be made good 


2. c. 27. J 


Additional 
27. 


c. 21. þ- 60. 2. c. 32. ,. 9. 27 Ges. 2. c. 18. / 8. 
A duty on Iriſb fail 
"= 
— „ 
1771. 4 2388 11. 
jeant at arms, qui reo: in judicium. 


coigne now 
— ef, 
allow - 


8 
: 
41 


Er 
5 


8 
2 
15 


| 
F 


to incidents, 23 Geo. 2. | 


ſignified the rents or 


>. | 
| ported, 18 Car. 2. c. 2. /. 2. 
7 


S A Hh 


away before paid for ; except a day of payment is | 
| ed * by the ſeller. Noy 83. is 4. — 
gain and ſale between parties, will be good, though the 
ller knows of an execution that is againſt him; ang 
doth fell the goods to prevent the falling of it upon them. 
3 Hep. Abr. 115. A ſale may be of any living or dead 
goods in a fair or market, be they whole they will, or 
however the ſeller come by them ; if made with the cav. 
tions required by law : But if one tell my goods »rduly 
I may have them again. Dea. and Stud. 328. Pri 
fe. 93. If a man affirms a thing fold is of ſuch a 
value when it is not, this is not actionable; but if he 
actually warrants it, at the time of the ſale, and not 
afterwards, it will bear an action, being part of the con. 
tract. 2 Cro. 5, 386, 630. 1 Rol. Abr. 97. See Fans 
AND MARKETS, and 19 Vin. Abr. 274. 
SALET, tb a head-piece, (from the French ſalut, i. e. 
| ſalus). It is mentioned in ſtat. 4 & 5 Ph. & A. and 20 
K. 2. cap. 1. | 
SALICETUM, an ofier bed, or low moiſt place on the 
banks or eyts of a river for the growth of oziers, wil- 
lows or withies. Cowell, edit. 1727. 
| SALINA, A falt-pit, a houſe or place where ſalt ix 
made: 1— written for ſalma, a pound 
bt. 
SALE LAW, (Lex ſalica) A law by which males 
only are to inherit. De terra ſalica nulla pertis beredita- 
tis mulieri veniat, ad virilem ſexum tata terre here. 
tas perveniat, Cc. It was an ancient law made by by Pha- 
ramond, King of the Franks, of which ſeems to 
have been borrowed by our Henry the Firſt in compiling 
his laws, as cap. 89. Qui hoc fecerit ſecundum legem ſali- 
SALISBURY. Dire&ions and 
LI , ions for paving hting the 
SALMON: the cnifhment OD 
NJ, i ot taking ſalmon in time 
of defence, St. Weſtm. 2. 13 Ed. 1. * 


| Voung fhows not be taken in mill · pools, from 
middle of April to Midſummer, St. Weſtm. 2. 13 Ed. i. 
6. 47. 


The Chancellor ſhall take order for the buying and ſel- 
ling of ſtock-fiſh of St. Botalpb, and ſalmon of Berwick, 
31 Ed. 3. fl. 2. c. 3. 8 

| No nets ſhall be uſed that may take brood of ſaime:: 
or other fiſh, 
The rivers 


R. 2. c. 


The contents 
with rules for their package, 22 Ed. 4. c. 2. 11 E. 


of barrels of ſalmon, herrings and eei:, 


| 7. c. 23. 5 Geo. 1. c. 18. J. 15. 
Taking the fry of ſalmon and eels, prohibited, 25 H. 


WS 4 
Salmon not to be taken out of ſeaſon, 1 El. c. 17. 
* 1. | 

No ſalmon, c. taken by foreigners ſhall be im- 


Drawbacks on ſalmon exported, 5 W.& M.c.7. 
10. 72 c. 44- /. 18. 
Occupiers of mills to keep 


hatch open for ſalmon to 
paſs, 4 & 5 A. c. 21. /. 5. 

For preſerving the ſalmon fiſheries in the counties of 
1 and Wilts, 4 An. c. 21. 1 Gee. 1. c. 18. / 
11 14. 

Salmon not to be taken in Thames between 24 Auguſt 
and 11 November, g An. c. 26. f. 2. | 

Fiſhmongers prohibited to buy ſalmon under 6 pounds 
weigh t. c. 18. /. 1 


l 
1 t. 1 Geo. 
Salmon n 
15 Sept. 23 Goo. 2. c. 26. . 
SALMON An engine to catch falmon or ſuch 
like fiſh, 25 Hen. 8. c. 7. | 
gallon on falt 


SALT, A of an 


out of 1381 r 28. 
for the fiſheries in and 


rally implied that 
payment on the delivery. 
agrees for wares the 


in what ſhips to be laden, 15 Car. 2. c. 7. C 7. 
in what this 15 Car. a. c. 7. 7 The 


S A L 
The duty of 1. ob. per buſhel impoſed, 5 V. & M. 


6. Þ + . 
The dates he within the vevigt of contmiiiencrd 

of the exciſe, 5 NV. M. c. 7. / 5. | | 

Price of ſalt to be ſet by the juſtices, 5 #.& M. . . 

f. 12. 9 U 10W. 3. . 44. / 39. 

The duty on ſalt made perpetual, 7 & 8 W. 3. c. 31. 
ere 

buſhel, 7 @ 8 W. 3. c. 31. f. 44. 9& 10. 3. c. 6. 
Seventy-five pounds of rock ſalt to be deemed a buſhel, 

10 11 W. 3. c. 22. f. 2. 


Sixty-five pounds of rock ſalt to be deemed a buſhel, | 


1A ft. 1. c. 21. f.9. 
Eighty-four pounds of foreign ſalt to be deemed a buſh- 
el, 1 An. ft. 1. c. 21. ,. 6. ö 
Price of ſalt to be ſettled at the quarter: ſeſſions, 7 && 
8 V. 3. c. 31. / 92. | 
The additional duty impoſed, g & 10 . 
1 Fn. ff. 1. c. 2. 2& 3 A. c. 14. 
Salt works to be entered, 1 An. ft. 1. c. 21. 


3. c. 22. 


Officers may enter ſhips hovering on the coaſts, 1 Hr. | 


. . & 3 | 
Fired 6 w hs inginnd ves Batch hes 
land, or Man, 2 & 1 An. c. 14. 


Drawback on exporting to Scotland, Men, Ferſey, or | 


Guernſey, 2 & 3 Ann. c. 14. . 9. 
Draw back to be allowed for ſalt loſt at ſea, in expor- 
tation to Ireland, 4 Ann. c. 12. . 1 t. 
Foreign ſalt to be cellared and delivered upon payment 
of duty, 5 An. c. 29. | | 
Waſte allowance on falt carried coaſtwiſe, 5 Ann. c. 
29. /. 4. 6 An. c. 12. . 
Farther time for paying the duty on falt, 5 Ar. c. 29. 
37. tte deat 2. 06 
. 6. 6 Ann. c. 12. 1 5 
On beef and pork exported, 5 An. c. 29. /. 8. 
Drawback on ſalt exported to Ireland, 5 Ann. c. 29. 
J- 13s 14 


ported from Scotland, ) Ann. c. 11. . 10. 
Duty on rock ſalt exported to Ireland, g Ann. c. 23. 
J. 44. Made perpetual, and part of the general fund, 3 
Geo: 1. c. 7. 
Draw back on ſalt exported for the curing of fiſh taken 
in the North Seas, or at Iceland, 12 Ann. ſ. 2. c. 2. 


Penalty on uũng brine for curing of fiſh, Ec. 5 Geo. | 


1. c. 18. / 17. 


Foreign ſalt ſhipped for the voyage and not conſumed, | 


to be entered, 5 Ces. 1. c. 18. ,. 18. 


Proprietors of ſalt works not to act as juſtices, 5 Ges. | 


1. c. 18. .. 10. 
Regulations for the importing Scots ſalt, 5 Geo. 1. c. 
18. J. 20. 

Power given to the officers of cuſtoms and ſalt to fearch 
any ſhip, 5 Ges. 1. c. 18. /. 22. 

« ©" for the exportation of falt, 5 Geo. 1. c. 
18. J. 23. 5 

Penalty on landing foreign falt before entry, 4 Geo. 1. 
Co 18, 24. 

Salt for curing red herrings to be deſivered duty free, 
and a duty laid on herrings cured for home conſumption, 
8 Geo. 1. c. 4. 

The like for white herrings, 8 Geo. 1. c. 15. 

Proviſion for rock ſalt uſed in curing fiſh, 8 Geo. 1. c. 
16. | 
| Proprietor delivering over ſalt received for curing iſh, 
to prove that it was uſed in curing fiſh, 11 Geo. 1. c. 30. 


. 41. 
Salt may be imported in Britiſh ſhips from any part of 
Europe into Penſylvania, 13 Geo. 1. c. 5. 

And into New York in America, 3 Geo. 2. c. 1 2. 
The duties on home-made ſalt taken off, 3 Geb. 2. c. 
29, Revived, 5 Geo. 2. c. 6. 7 Gev. 2. c. 6. 8 Geo. 
2. c. 12. 14 Ges. 2. c. 22. 18 Ges. 2. c. 5. 

— to be imported in ſhips of 40 tons, 3 Geo. 
2. c. 20. /. 17. N 


Vor. II. Ne. 124. 


ions for the drawbacks on ſalt fiſh and fleſh ex | Geo. 


S ANC 
| The diſtance of refineries of rock ſalt from the pits to 
be eſtimated according to computed miles, 8 Geb. 2. c. 12. 


2. 
| Vecurity to de given on receiving foreign falt for the 
fiſhery, 8 Geo. 2. r. 12. /. 3. 
| eee e ee ſalt, 
8 Geo. 2. c. 12. /. 4. 
Rock ſalt may be uſed to ſtrengthen the brine for ſea 
falt at Neath in Glamorganſbire, 14 Grd. 2. c. 22. /. 19. 
The ſalt duties made perpetual, and carried to the fink- 
ing fund, 26 Geb. 2. c. 3. | 
Where ſalt is loſt before exportation, the ſecurity for 
the duty ſhall be vacated, 26 Geo. 2. ci 32. /. 6. 
The time for proving the loſs of falt enlarged to two 
years, 26 Geo. 2. c. 32. f. 7. 1 
Salt may be imported from any part of Eurepe to Nota 
| Frotia, 2 Geo. 3. c. 24. | 
May be imported from Europe into Qyrber in America, 
4 Geo. 3. c. 19. 
SALTATORIUM, Signifies a deer-leap. Cowell, ed. 
1727. 
| SALT-PETRE. What quantity to be delivered yearly 
into the royal ſtores, 1 Arn. ff. t. r. 12. , 113. King may 
prohibit the exportation of it, 29 Geo. 2. c. 16. ſed. 1. 
SAL T-SILVER, One penny paid at the feaſt of St. 
Martin by the ſervile or cuſtomary tenants to their lord, as 
commutation for the ſervice of carrying their lord's ſalt 
from market to his larder. Paroch. Antig. 496. 
SALVA-GARDA, Is a ſecuri 2 by the king to 
| 4 ſtranger, fearing the violence o of his ſubjects, 
for ſeeking his right by cburſe of lav; the form whereof 


ſee in Reg. Orig. fel. 26. 3 
SALVAGE, Is an allowance made for ſaving of ſhip; 

or goods from of ſeas, enemies, Fc. Merch. Didi. 

Salvage of goods thrown upom the coaſt to be ſettled, 


27 Eu. 3. fl. 2. of The 8 2 the L 
ports to appoint ns to adjuſt ſalvage of anchors, 3 
E 1. 6. 13 A. 6. Stranded goods to pay duties, : 
Geo. 1. c. 13. ſe. 13. Of goods retaken by enemies, 13 
2. c. 4. ſeft. 18. 17 Ges. 2. c. 34. fell. 20. Sa- 

ving ſhips in diſtreſs, or goods, intitled to ſalvage, 26 
Ges. 2. c. 19. ſeft. 5. yy of ſhips retaken, 29 Ges. 
2. c. 34. ſect. 24. Set 19 Vin. Ar. 275. | 
SAL VAGIUS, Wild, favage. Salvagius catus, The 
wild cat. Rat. Cart. 1 Fob. | | 

SALUTE, (Salut) Was a coin of gold ſtamped by 
king Henry the fifth after his conqueſts in France, where- 
on 32 * 2 and Frunce were ed and 

rtered. tawo*s Ch. page 539. 
T'SANCTA, Are the —— If the falnts; and Ju- 
rare ſuper Sancta, was to make oath on thoſe reliques. Si 
quis fulſum juramentum ſuper Sancta jurabit & convictu⸗ 
| fuerit,, Sc. 8 r 
' SANCTUARY, {Sth#nariim) Is a place privileged 
by the prince, for the ſafeguard of men's lives that are 
offenders, being founded upon the law of mercy, and u 
on the great reverence, honour and devotion, which the 
prince beateth to the place whereto he | 4 ſuch a pri- 
vilege. Staundf. Pl. Cor. lib. 2. chp. 38. This ſeems to have 
taken beginning from the cities of refuge, mentioned £xa 
chap. 21. In imitation whereof, firft the Athenians, then 
Romulus, erected ſuch a place of immunity, which they 
called Aſylum, Polydor. Virgil. de inventione rerum, lib. 3. 
cap. 12. The like did the Roman emperors, as appears, 
Cad. lib. 1. tit. 15. But amongſt al others, our ancient 


 teloriies and treaſons, ſo that within forty da 
knowledged their fault, and ſubmitted them 


made irregular : but after 
lieve them: Staundf. Pt. 
 Raſftall”s Entries, verb. Sanctuary 
29. Of thefe there were matiy in , bu 
more famdus than the reſt, at St. Jabs of Beverly, 
which the Saxons calfef Fridſtil, which had this inſerip- 
tion, Hlec ſedes Lapidea Freeditoll, dicitur, i. Pacis ca- 
 thedra ad quam reus fugiendo proveniens, omni modo habet 
72 ſecuritatem. 


1. e. 15. | 
Execution ſhall be had agaiaſt the goods of perſons in 
- Pb. 2. c. 3. | | 

2 2. . t. 


. 13. 

Rules for the ordering of ſanctuary men, 27 H. 8. 
c. 19- 32 H 8. . 12. | 

Cheſter to be a ſanctuary inſtead of Mancheſter, 33 H. 


S CA 
SATISFACTION, Is the giving of recoempence f 
on injery tne. or the payment of manay . 
| r be entered on re. 

2 - 495- Where money given one ; 
ſhall be deld to be is ſatisfadtion of = debe, — An 
than that amounts to; and where it is not, and both 


have 
| been allowed. Freed Chanc: 394» 395, 236. 2 f 
478. See Lader. r = 


. may be 
. | pleaded for involuntary treſpaſs, &c. by ſtat. 21 Fac. 1. 
* 4 See PAYMENT, and 19 Vin. 4 277. ey 


TURDAYS-STOP, Is a ipace of time in which 


. | of old it was not lawful to take ſalmons, in Scotland, and 


the * England, that is, —— on Satur. 

day, till ſun-rifing on Monday. Cowell, edit. 1727. 
SAVER DEFAULT, Is to excuſe a de — This 

is properly, when a man having made a defoult in court, 


A fanQuary man abjured to be burnt in the thumb, | comes afterwards and alleges a good cauſe why he did it, 


as impriſonment at the ſame time, or ſuch like. R«ſtal/'; 
Entries, verb. Saver default. 

SAUNKEFINE, (from the Fr. Sang, ſanguit, and fin, 
nit,] Is uſed by Briton, cap. 119. for the determination 
or final race of a deſcent cf kindred. 

SAURUS, A hawk of a year old. Fract. lib. f. 
traci. 1. c. 2. par. 1. 

SAXONL AGE. See MzrxcntxiEGE. 

SCABINI, W ardens. was a word uſed by the wardens 


8. e, 18. | 
8889ů„%.õ ten away; 21 Fac. 1. c. 2- , 7. See | of Linne in Norfolk. Cowell, edit. 1727. 


JURATION. 
| SAND-GAVEL. In the lordſhip of Redely in Com. 
_ Gleuc. the tenants pay to the Lord a certain of ſand- 
| gave), for liberty to them to dig up ſand for their 
common uſe. Taylors Hift. of Gavelkind, p. 15. 
SANE MEMORY, Perfect and found mind and memo- 
ry, to do anꝝ lawful act, c. See Nox SANE MEMORY. 
SANG EMERE, Was where villains were 
bound to buy or redeem their blood or tenure, and make 
themſelves ſreemen. Cowell, edit 1727. | 
ee 
and is a kind of wood brought out of Iadia; it is men- 
tioned in ſtat. 2 R. 2. c. 1. 
SANGUIS, Is taken for that right or power which 
the chief lord of the fee had to j 


and determine caſes 
where blood was ſhed. Mon. Ang. tom- 1. p. 1021. 


e 
. b » 2» c. . 
. 4 en for the head. Mat: ie 


SCALAM, ad Sculam, The old way of paying into 
the Exchequer 2 en3E prune fe agouad | 
ſterling. Gervaſe of Tilbury reports, that King William 
the Pirſt, for the better pay of his warriors, cauſed the arme, 
which till his time for the moſt part been anſwered 
in vietuals, to be converted in perunium numcratam, and 
directed the whole in every county to be charged on the 
ſheriff, to be by him brought into the Exchequer ; ad- 
ing, that the ſheriff ſhould make the payment ad 
ſcalam, bor eſt (as the foreſaid author ex pounds it) ſolve- 
ret preter quamlibet numeratam libram ſex denarios. For 
at that time ſix - pence ſuper-added made up the full 
weight, and near the intrinſic value. See Lownds's E/- 
| ſay on Cain, page 4. This was agreed upon as a medi::m 
to be the common eſtimate or remedy for the defeftive 
weight of money, thereby to avoid the trouble of weigh- 


To what duty liable on importation, 2 | ing the money brought into the Exchequer, See Hale 


of F Accounts, page 21. | 
Sabel. A quarry or pit for ſtones, or rather 
lates for covering houſes. Mon. Ang. tem. 2. P. 120. 


an. 1 . 
SARCLIN-TIME, (from Fr. Sarclar, Lat. Sarclare, | SCANDAL. See Sl. Ax Dx. 


to weed) Is the time when the huſband-man weeds his 
A corn. * 
the tenants ſervice of one day's weeding for the lord. Id. ib. 
SARKE. See GUERNSEY. | 
SARKELLUS, An unlawful net or engine for deſtroy- 


ing fiſh. Anal Burt. 339. 
1 c Sarplera lanæ, otherwiſe 


SARPLER OF WOOL, 
called a pocket, is half a fack, a ſack eighty tod, a tod two 
ſtone, and a ſtone fourteen pounds. Fleta, lib. 2. cap. 12. 

SARSAPARILLA, May be imported fromthe American 
plantations, &c. if of the growth of America, 7 Ann. 
c. 8. 

SART. See As$arT. 

SARUM, IE intended for the city of Saliſbury. It was 
a form of church-ſervice called ſecundum uſum Sarum, 
and was compoſed by Oſmond the ſecond biſhop of Sarum 
in the _— Wilkam the Conqueror. Holing ſtead, p. 
17. col. 

ASE, Is = kind of weir with flood-gates, moſt 
commonly in cut rivers, for the ſhutting up and letting 
out the water, as occaſion requires, for the more ready 
paſſing of boats and barges to and fro. This in ſome 
places, as Guilford river, is called a loch, in others leſs 
properly a turnpike, and in others a ſſuice. Stat. 16 & 
"ASSONS, The ion of Saxons by 

, corruption » 2 name 

which the Engliſh were formerly called in contempt, (as 
they are ſtill by the Welſb) while they rather affected the 
name of Angler. Cowell, edit. 1727. 


SCANDALUM MAGNATUNMI1, I the ſpecial name 

of a ſtatute, and alſo of a wrong done to any high per- 
ſonage of the land, as prelates, dukes, earls, barons, ard 
other nobles ; and alſo to the chancellor, treaſurer, clerk 
of the Privy ſeal, ſteward cf the houſe, juſtice of ene 
bench or cther, and other great officers of the realm, by 
falſe news, or horrible or falſe meſſages, whereby debates 
and diſcords betwixt them and the commons, or any fcar- 
dal to their perſons might ariſe. Stat. 2 R. 2. cap. 5. and 
hath given name to a writ, granted to recover damages 
thereupon. Cowell. | 

At the time of making the law, on which this action 
is founded, the conſtitution of this kingdom was martial. 
and given to arms; the very tenures were military, and 
ſo were the ſervices; as knight-ſervice, caſtle-guard and 
eſcuage ; ſo that all provocations by vilifying words were 
revenged by the ſword, which often created factions in 
the commonwealth, and endangered the government it- 
ſelf ; for in this kind of quarrels the great men, or peers 
of the realm, uſually engaged their vaſſals, tenants and 
friends; ſo that laws were then made againſt wearing of 
liveries or badges, and againſt riding armed ; fo the ſtar. 
Weſtm. 2. appoints that the offender ſhall fuffer impri- 
„ ey he produces the author of a fal.e report. 
2 156. 

The l on which this action is grounded, is the 2 
Rich. 2. flat. 1. cap. 5. which enacts, That of coun- 
terfeiters of falſe news, and horrible hes, of Prelates, 
Dukes, Earls, Barons, and other nobles and great mcn 
of the realm, and alſo of the chancellor, gy” 
F | 4 


| 


S C A 


clerk of the Privy-ſeal, ſteward of the King's houſe, 
juſtices of the one bench or of the other, and other great 
officers of the realm, it is defended that none can contrive 


or tell any falſe things of Prelates, Lords, and of others | 7 


aforeſaid, w diſcord or flander might riſe within 
and he who doth the 
ill he have brought him forth that did ſpeak the 


2 


1. Who may bring this action, and for what words it 
hes. 


2. Of the proceedings in this adtion. 


1. Who may bring this aftion, and for what words it 
1 


lates, Dukes, Fc. Cromp. Furis. 19, 35. | 

| Allo is is hab, that a wenn able by bird not in- 
titled to this action. Cramp. Fur: 34. 

It hath been adjudged, though there was no viſ- 
count at the time of making this ſtatute, (the firſt viſ- 
count being Fobn Beaumont who was created viſcount, 


18 Hen. 6.) yet when created noble, 2 new 
2 bs was Hg —_— Cro. 
Car. 136. Palm. 565. Viſcount Sey and Seal v. Ste- 
F ltio i hath been adjudged, thet face the unien a 
of Scoiland may have an action on this ſtatute, and that 
it is not nece for him to that he hath a ſeat 
and voice in parliament ; for by the 5 An. c. 8. art. 2 


Great Britain, and have rank and precedency, c. 
tried, &c. and enjoy all privileges of peers as the pe 
of England now do or hereafter may enjoy, except the 
right and privilege of fitting in the houſe of Lords, and 
the privilege depending thereon, and particularly the right 
of ſitting upon the trial of peers. Cum. 439. Ld. Viſ- 
count Falkland v. Phipps. 

It hath been contended for, that no words of ſlander 
are punithable by this ſtatute, unleſs they are aQtionable 
at Common law, and that they are only aggravated by 
the ſtatute, which in this reſpeCt is like the King's procla- 
mation. 2 Med. 161. Sir Robert Atkins in bis argument. 
Freem. 222. 


But the contrury hereof ſeems to have been holden in 


All peers of Scotland char 5 wh ul be 0s 
be 
ers 


molt of the caſes on this head, and not without reaſon, | 


as it would be to no purpoſe to make a law, and thereby 
to give a peer an action for ſuch words as a common | 
ſon might have before the making of the ſtatute, and for 
which the peer himſelf had equally a remedy by the 
Common law; and therefore the deſign of the ſtatute 
inuſt be, not only to puniſh ſuch things as import a great 
ſcandal in themſelves, or ſuch for which an action lay at 
the Common law, but alſo ſuch things as — of 
any contempt of che perſons of the peers or great men, 
and brought them into diſgrace with the Commons, 
whereby they took occaſion of provocation and revenge. 
2 Mad. 155. 

It hath been obſerved, that no action had been brought 
on this ſtatute *till 109 years after the making thereof, 
the Lords ſtil! continuing the military way of revenge 
to which they had been accuſtomed. 2 Med. 156. Sir 
Francis Rmôertan's argument. 

The firſt caſe on this ſtatute, ſaid to be reported, is 
in Kelw. where the lord Beaucbamp an action of 
Scan. Mag. againſt Sir Richard Crofts, for that the ſaid 
Richard had ſued out a writ of forgery of falſe deeds againſt 
him; and it was held, that the taking out the writ being 
done in a legal way, and in a courſe of juſtice, the ac- 
tion did rot lie. Kelw. 26, 27. 2 Mod. 164. cited. 

Scan. Mug. was brought for theſe words, You have no 
more conſcience than a dog ; ſo that you have goods you 
care not how you come by them; and held aQionable. 


SV: A 


ele 18 
85 Biſbop of Winton v. Markbam ; but 
—— pri "till I gave 

3 Lean. 376. Ld. Wincheſler's caſe, cited 


So theſe words, You have writ a letter to me, which 
I have to ſhew, which is againſt the word of God, a- 
e „and to the maintenance of 
ſuperſtition, and that I will ſtand to prove againſt you, 
were held actionable, and 500 marks damages given. 
Cra. Eliz. 1. Biſbop of Norwich v. Prickett. 

So of theſe words, My Lord Mordant did know that 
Prude robbed Sbotbolt, and bid me compound with Set- 
balt for the ſame, and ſaid he would fec me ſatisfied for 


che ſame though it coſt him 1004. which I did for him, 


being my maſter, otherwiſe the evidence I could have 
given would have hahged Prude. Cro. Eliz. 67. Ld. 
Merdant v. Bridges. | 
Scan. Mag. was brought for ſpeaking theſe words, You 
like not of me fince you like tho'e that maintain ſedition 
againſt the Queen's proceeding ; the defendant juſtifies 
by ſhewing the occaſion of ſpeaking theſe words, and 
that the plaintiff encouraging men to preach againſt the 
Common prayer, he only meant that they liked of thoſe 
who maintained ſed tion (innuendo ſeditio/am illam doAri- 


peer | nam) againſt the Queen's preceedings ; and this was held 


a ſufficient extenuation of the words. 4 Co. 14. Ld. Crom- 
well*s caſe. | 
* on. Me. for ch words, My Lord L. is a baſe 
and and keeps none but rogues and raſ- 
cals like — Williams and Croke juſtices held, the 
action lay, for the words touch him in his honour and 
dignity, and may raife contempt from the people, and 
that in caſe of nobility, general words will maintain an 
action. But Telverton and Fleming ſeemed to incline to 
the contrary, and faid the words touched not his life, 
loyalty or dignity, but were only words of ſpleen ; & ad- 
Jornatur ; and after the defendant died, and the writ a- 
bated. Cro. Fac. 196. Earl of Lincoln v. Broughton. 
For theſe words wrote in a letter, I have heard that 
your lordſhip hath fought by uncharitable means io bereft 
me of my life, lands and liberty, an action lies. Moor 142. 
Ld. Lumley v. Fox. 4 Co. 16 S. C. that the action as 
well lies for words written as thoſe ſpoken. 2 Show. 505. 
| So where one, on hearing that his barns were burnt 
down, faid, I can't imagine who it ſhould be but lord 
Sturton. Meor 142. Ld. Sturton v. Chaſſin. | 
| It hath been held for theſe words, The Earl of L.'s 
men by his command took the goods of H. by a forged 
warrant, an action of Scan. Mag. does not lie becauſe 
not ſaid the Earl knew the warrant to be forged. ©, 
Goulſ. 115. 


Northampton's caſe. | 

In Scan. Mag. for theſe words ſpoken by a par'on in 
the pulpit, The lord of Leicefler is 2 wicked and cruel 
man, an enemy to the r 2 
judged actionable, and 500 J. damages given. 2 Si 
— Ld. Leiceſter v. Mandy. 

So for theſe words, The Earl of Pembroke is of ſo lit- 
tle efteem in the country, that no man of reputation hath 
any eſteem for him, and no man will take his word for 

2 d. and no man of reputation values him more than I do 
| the dirt under my feet; and held actionable, though ſaid 
they would not be ſo in the caſe of a common perſon. 
 Freem. 49. Earl of Pembroke v. Saniel. 

If one ſays, I met J. S. whom 1 do not know, but 
my Lord P. ſent after me to take my purſes, an action of 


— 


| Scandal Magnatum lies, though not poſitively ſaid ror 


theſe words, I value my Lord marquis of D. no 
more than I value the dog that lies there, were without 
| adjudged for the plaintiff; but a writ of error was 
brought, pending which Proby was killed, but his execu- 
tors after paid the money. » &id. 233. 1 Reb. 813. 
1 Lev. 143. Marquis of Dorcheſter v. 

So of theie words, My Lord S. may kits my a——; | 
rn 
of rogues about him; cn not guilty pleaded, and & tri 
at bar, the plaintiff had a verdi& and 100 J. damages, 

Paſch. 27 Car. 2. in B. R Lord Saliſbury v. Charles 
Arthur 


If one ſays of a peer, He is an unworthy man, and acts 
againſt law and reaſon; an action of Scan. Mag. hes, not- 
withſtanding the words are general, and charge him with 
nothing certain: and ſo adjudged by North, Windbam, 
and Scroggs againſt the opinion of Atkins, who ſaid the ſta- 
tute extended not to words of fo ſmall and trivial a na- 
ture, but to ſuch only which were of greater magnitude, 
by which diſcord might ariſe, Fc. and therefore the 
words (horrible lies) were inſerted in the ſtatute. Note; 
the rule laid down by the court in this caſe was, that 
words ſhould not be conſtrued either in a rigid or mild 
ſenſe, but according to their genuine and natural meaning, 
and agreeable to the common underftanding of all men. 
2 Mod. 151, Se. 1 Mod. 232. Freem. 220. Lord 


Townſend v. Doctor Hughes. 
2. Of the preceedings in this aflion. 
It is now clearly agreed, that tho? there be no expreſs 
words in the ſtatute which give an aQtion, yet the 


- 
* 


jured may maintain one on this principle of law, that 
a ſtatute prohibits the doing of a thing, which if 
done might be prejudicial to another, in fuch cafe he 
„ ons that very ſtatute for his damages. 
2 152. 

That the? the afticn is to be brought tam pro domino 
rr yet the party is to recover all the 

1 Will. 690. 

That if the words are actionable at common law, the 
peer hath his election to proceed on the ſtatute, or at com- 
mon law. Freem. 49. 


It hath been held, that this being a general law, the | Two of every parifh within Landen and the ſuburbs are 


plaintiff need not recite it particularly, and that if he 
ſets forth ſo much thereof as ſhews his caſe to be within 
the ſtatute, it is fufficient. Cn. Car. 136. 2 Sid. 21. 
Freem. 425. | 

That it is now ſettled that no new trial is to be granted 
in Scan. Mag. for exceſſive damages ; which points ſeem 
to have been firſt determined in the before mentioned caſe 
of Lord Townſend v. Dr. Hughes, where the jury gave 
4000 J. damages. 2 Med. 151. 1 Med. 231. 

In Scan. 
ſpake theſe words of him, My Lord of London is a bold, 


his clergy in theſe contrary to law, ad damnum 


parts, 
20001. which ſum the jury gave in damages. Wallep | 


and Williams for the defendant moved for a new trial, in 
regard there was no proportion betwixt the ſcandal and 


the damages, and likewi 
lar 


made an aſſidavit that he was not worth 2000/. at the 
time of the action brought, nar ſince: but notwithſtand- 
ing the court refuſed to grant a new trial. Hil. 33 & 
36 By: 2. in C. Z. Biſhop of London v. Edmund Hicker- 
ingbill. 

It has been ruled, that in Scan. Mag. the defendant 
cannot juſtify, let the words be ever ſo true, becauſe the 
action is brought ui tam, in which the king is con- 
cerned; but it hath been held that the deſendant may 
explain the words by ſhewing the occaſion of ſpeaking 
of them, and thereby extenuate the meaning of „ 28 
was done in Lord Crommel!'s caſe. 4 Co. 14. 2 Mod. 
166. Freem, 220. Poph. 67. | 


; 


| 


| 


becauſe there was no particu- ! 
at the trial ; the defendant alſo had | 


| 


influence that Lord had in the city 


2 Fo. 198. 


party | plai 


| ard fome cuftomary tenants were ob 
| cattle at night in the pound or yard of their 
benefit of their dung; or if they did not ſo, they paid a 
ſmall compenſation called Sharpenny or Sharnpenny, i. e. 


$ C 2B 


In Scan. Mag. the court will never change the ou 
on the common affidavit that the words were ſpoken in 
another county, becauſe a ſcandal raiſed cn a peer of the 
realm refles on him through the whole kingdom ; and 


he is 2 perſon of fo great notoriety, that there is no ne- 
ceſſity of his being tied down to try his cauſe among hi; 
neighbourhood. Carth. 400. 2 Sulk. 668. 

As in the cafe of Viſcount Stamford v. Nedban;, where 
the action was laid in London, and the defendant moved 
to change the Venue, for that he was prohibited to ({ay in 


| London, having been in arms againſt the king ; but the 


motion was denied, the plaintiff being a peer of parlia- 


ment then ſitting at Weſtminſter, and has election to lay 


his action where it is moſt convenient for himiclf; and 
there is the leſs reaſon for removing it, becauſe the action 
is as. well on behalf of the king as himſelf. 1 Lev. 56. 
1 Keb. 514. Vide 1 Sid. 185. 2 Med. 216. | | 
But in the caſe of Lord Shafteſbury v. Cralam, the 
court in Scan. — on a ſpecial affidavit of the plaintiffs 
wer and intereſt in the county where the action was 
id, made a rule for changing the Venue; but note, that 
the books which report and cite this caſe, mention it as 
a caſe of the times, and that it was owing to the great 
of Landen that the 
court varied from the general rule, and which rule hath 
ever fince, notwithſtanding this caſe, been adhercd to. 
1 Pent. 5 Shin. > 2 Show. 200. 
t hath been held, that the ſtatute, which appoints 


that aQiions for words ſhall be commenced in theExchequer 


chamber, does not extend to Scan. Mag. Cro. Car. 386. 
Alſo it hath been held, that the ſtatute 27 Eliz. for 
bringing a writ of Error in the Exchequer chamber does 
not extend to this action. Cro. Cur. 385. 1 Sid. 143. 
It hath been held, that in an acl ion of Scan. Mag. \pe- 
cial bail is not required. 3 Mad. 41. Halt. Rep. 640. 
It hath been held, that no coſts are to be given the 
intiff on his obtaining a verdict. 2 Show. 506. 
SCARBOROUGH. See Hax Ons. 
SCAVAGE, (Scavagium) It is otherwiſe called Sche- 


vage, Shewage and Sbeautuing, may be deduced from the 


Saxon Srawian, offendere, and is a kind of toll or cuſtom 
exacted by mayors, ſheriffs, &c. of merchant ſtrangers, 
for wares ſbewed or offered to fale within their precincts, 
which is prohibited by the ſtatute 19 H. 7. 8. Ina 
charter of Henry the ſecond to the city of Canterbury, it 


is written Scewinga, (and in Aer. Angi. 2 far. fol. 890. b.] 


Scracuing. Cowell, edit. 1727. 
SCAVENGER, (From the Belgic Scaven, to ſcrape). 


yearly choſen into this office, who hire men called Rakers, 
and carts to clean the ſtreets, and carry away the dirt and 
filth thereof, mentioned 14 Car. 2. cap. 2. Cowell, edit. 


1727 


727. 
The duty of Scavengers, 2 Will. & NI. fl. 2. c.8. 


| ſef7. 9g. How appointed in towns, 1 Ges. 1. fl. 2. c. 52. 


ſect. 9. q Gee. 2. c. 19. / 3. 


SckrrhMAN, {Saxen) A pyrate or thief. L. L. 


 Ethelredi, apud Brompton. 
Mag. the plaintiff declared, that the defendant | 


SCEPPA SALIS, An ancient meaſure of ſalt, the 


quantity now not known. Et guingue Sceppas ſalis per 
daring, impudent man, for ſending heads of divinity to 


annum de ſalinis meis de Weſtcotlum. Mon. Argl. 2 par. 
— A granary. It 
| » A barn or k is mentioned in 
Ingulphus, pag. 962. | s | 
SCHAFFA, A ſheaf, as Schaffa ſagittarum, a ſheaf of 
arrows. See Skene de verbor. fignif. eod. verbo. 
SCHARPENNY, A ſmall un or compenſation: 
iged to E up their 
rd, for the 


ry, or money in lieu of dung. The Saxon 


| Scearn ſignified mack or dung. In ſome parts of the 
North th 
and in 

 dunghil|-wench. Cowell, edit. 1727. 


and great oppreſſion. Cowell, edit. 1727. 


ſtill call cow-dung by the name of cow-ſtern, 
eſtmorlend a ſcarny. boughs, is a naſty, dirty 


SCHAVALDUS, The officer who collected the Sca- 
dage- money, which was ſometimes done with extortion 


SCHETES. 


S C 


SCHETES. The Commons pray that order may 
taken againſt the horrible vice of 
and practiſed by the 
Rot. Furl. 14 Rich. 2. 5 

SCHILLA, A little bell which was formerly uſed in 
Cowell, edit. 1727. ; 

SCHIRMAN, (Saz. Scir-man,) A ſheriff. LL. Ine 
See SHIREMAN. 

See Hertsy, NoNCONFORMISTS. 
a ſchoolmaſter, or teach 
_ e. 1. 6. & 


2. c. 4. . 11. 


erſbire, 
and 


e Se 


SCHOOLS, None ſhall keep 


A 
4 Fac. 1. c. 7. 
ins in Scotland, 9 Geo. 2. c. 39. /. 21. 

SciLiCE r, An adverb, ſignifies, that is to ſay, to wit; 

and hath been often uſed in law proceedings. Sir Fobn 
Hobart, in his expoſition of this word, ſays, it is not a 
direct and ſeparate clauſe, but intermedia ; neither is it a 
ſubſtantive clauſe of itſelf, but is rather to uſher in the 
ſentence of another, and to particularize that which was 
too | before, or diſtribute that which was too 
groſs, or to explain that which was doubtful and obſcure ; 


and it muſt neither increaſe nor diminiſh, for it gives no- | Moor 241. Cs. Eliz. 44, 325- 


thing of itſelf ; but it may make a reſtriction, where the 
dent words are not fo very expreſs but that they may 
be reſtrained. Hob. 171, 172. 

SCIRE FACIAS, Is a writ judicial, moſt commonly to 
call a man to ſhew cauſe to the court whence it iſſues, why 
execution of a judgment paſſed ſhould not be made out. 
This writ is not granted until a and a day be elapſed 
after a judgment given. Old Nat. Brev. fol. 151. Scire 

a fine lies not, but within the time 
after the fine levied, otherwiſe it is the ſame with the 
writ of Habere facias ſeiſinam. Weſt Symbol. part 2. tit. 
Fines, ſe. 137. and 25 E. 3. flat. 5. cap. 2. and 39 
Eliz. c. 7. Other diverſities of this writ you find 
in the table of the Regiſter Judicial and Original. See 
alſo Raſtalls Entries, verb. Scire fuciar. Cowell. 


1. Of the nature of the writ, and in what caſes it is 
a proper remedy. 

2. Of the ſcire facias to revive judgments, and after 

3. Of the ſeire facias on recognizances and ſlatutes. 


1. Of the nature of the writ, and in what caſes it is a 
proper 


A ſeire facias is deemed a judicial writ, and founded 
on ſome matter of record, as judgments, recognizances 
and letters patent, on which it lies to inforce the execution 
of them, or to vacate or ſet them aſide; and tho?” it be 
a judicial writ of execution, yet it is ſo far in nature of 
an original, that the defendant may plead to it, and is in 
that reſpe& conſidered as an action; and therefore it is 
held, that a releaſe of all actions, or a releaſe of all ex- 


» 


 _ ecutions, is a good bar to a ſci. fa. Lit. ſe. 505. O. 


Lit. 290. 5. 291. a. F. N. B. 267. 

But tho? it be held that a /ci. fa. is in nature of an 
original, yet it hath been adjudged, that no writ of error 
lies into the Exchequer chamber on a judgment given in 
B. R. on a ſci. fa. the ſtatute 27 Eliz. cap. 8. which 
gives the writ of error, mentioning only ſuits or actions 
of debt, detinue, covenant, account, actions upon the 


caſe, efeftione firme, or treſpaſs. Cro. Car. 286, 300, 


. I Rel. Rep. 264. 1 Vent. 38. 1 Salk. 263. 
Alſo it was formerly held, that the plaintiff could not 
in a ſci. fa. recover coſts; but this is now remedied by 
the ſtatute 8 & g Will. 3. cap. 11. Dalſ. 95. 3 Bl / 


" 
. If a bill of exceptions be tendered to a judge, and he 
ſigns it and dies, a ſcire facias lies againſt his executors 
or adminiſtrators to certify it. 4 luft. 438. | 

So if a man be outlawed, — oy of Gone: 
lawry was beyond ſea in the king's ſervice, and he brings 
a Writ of error to reverſe this outlawry, and Per ng 

Vol. II. Ne. 124. | 
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certificate of the marſhal of the king's hoſt, (as he ought 


to do) in this caſe, notwithſtanding the man ſhall die; 
yet may he aſſign the ſame for etror, and upon ſhewing 
the certificate have a ſci. fa. to the executors or admi- 
niſtrators of the Marſhal. 2 Inft. 428. Vide tit. Our- 
LAWRY. 


A ſci. fa. lies againſt a ſhetiff who levies money on 4 


| 


| 


: 


Fa. and retains it in his hands. Holt 32. Cro. Fac. 
5H 1 And. 247. Gab. 276. 

a fi. fa. will lie for a fine aſſeſſed on the party at 
the juſtice ſeat of a foreſt. Cro. Car. 409. Lies to have 
execution of damages recovered in- appeal. Cro. Fac. 
549- 

Upon an Elongavit returned by the ſheriff, a /ci. fa. 
lies againſt the pledges in a 9 by plaint in ac 
riffs court, tranſmitted to the huſtings, and ſo 10 B. R. 
by Certiorari. Comb. 1. That a ſci. fa. lies againſt the 
ſheriff for taking inſufficient pledges in replevin. Hutt. 


77. 
If one hath judgment in a quare impedit, and after; 


and before execution, the is outlawed, the king 
may have a ſci. fa. to execute the judgment, the king 
having privity enough in this cafe to ſue execution, be- 
cauſe the thing as it was in the plaintiff veſted in the king. 
Where having the 
ſufficient privity to maintain a ſci. fa. 


an outlawry which was par- 


thing gives a 


elt. 168, 169. 


On a motion to diſcharge 
doned by the act of oblivion, the court held that it could 
not be done on motion, but that the party muſt bring a ſci. 
8 Stil. 348. On a motion for a ſci. fa. 
to a judgment, made void by the general a& of par- 
ny ws bo be 2. court — whether this ap to 

i. fa. or audita querela. 1 Sid. 231. 

Where one obtained j and after had”; - 
22 
rupt, original j was y the 
commiſſioners to S. S. ; motion, Ap nds # to 
intitle him to the benefit of the judgment in the /c:. fa. 
without bringing a new one. 5 Med. 88. 

A fri. fa. brought by os Ce of » penfifine of 
| he callegs of plytcizes is Lande, vous 6 juyment in 
debt obtained by him upon the ſtatute 14 H. 8. againſt 
practiſing phyſick in London without a licence, but died 
before execution; it was objected on demurrer, that the 
ſci. fa. ought to have been brought by the executor 
or adminiſtrator of him who recovered : but without ar- 
gument the court held, that the ſucceſſor might well 
maintain the action, for the ſuit is given to the college by 
a private ſtatute, and the ſuit is to be brought by the 
preſident for the time being ; and he having recovered in 
right of the corporation, the law ſhall transfer that duty 
to the ſucceſſor of him who recovered. Cro. Fac. 159. 
Dr. Atkins v. Gardinor. 

A ſci. fa. was brought in the court of C. B. to re- 
verſe a fine in ancient demeſne; and it was ruled, that 
no ſuch writ lay, but that the party ought to bring his 
writ of deceit. Mich: 7 W. 3. in C. B. Zauch v. 
Thompſon. 


2. Of the ſeire facias 10 revive judgments, and after 
what time neceſſary. | 


| There have been different opinions whether a fei. fa. 
lay at Common law; but this doubt, ſays my Lord 
Coke, aroſe for want of diſtinguiſhing between perſonal 
and real actions. 2 7 469. 

At Common law, if after judgment given, or recog- 
edged, the plaintiff ſued out no execu- 


nizance acknowl 
tion within the year, the plaintiff or his conuſee was 
driven to his original upon the judgment, and the ſcire 
facias in perſonal actions was given by the ſtature of 
Weſtm. 2. cap. 45. | 
But in real actions, or upon a fine, though no ex- 
ecution was ſued out within a year after the judgment gi- 
ven or fine levied, yet after the year a ſci. fa. lay for the 
land, Ec. becauſe no new original lay upon the judgment 


or fine. 2 ft. 470. 
— A ſei. 
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A ſci. fa. lay as well in mint as real actions, as upon 
2 judgment in an aſſiſe. So it lay upon a judgment in a 
writ of annuity. Salk. 258, 600. : ; 
It hath been adjudged, that if there be judgment in 
cjeCtment, and no execution fued thereon in « year ane” 3 
day, an babere facias poſſeſſionem cannot be h out after 
without a ſcire facias ; and Holt Ch. J. ſaid, that as to 
the poſſeſſion of the land an ejectment was real, and the 
only remedy a termor for years had, and that a recovery 
therein bound the right of inheritance. Salk. 258, 600. 
Comb. 250. Fareſl. 64. and fee 1 Sid. 307, 351. 2 
Keb. 307. Skin. 161. 3 Lev. 100. Law. 1268. 

But tho” after a year and a day there can be no execu- 
tion of aj without a ſcire facias, yet if the plain- 
tiff hath been delayed by a writ of error, he may take 
out execution within a year and a day after the judgment 
affirmed. s Co. 88. Moor 566. pl. 772. Cre. Eliz. 
706. 372. Palm. 44. ; 

And therefore it hath been adjudged, that if a man re- 
covers debt or in B. R. and after within the 
year the defendant brings a writ of error in the Exche- 
quer chamber, where the firſt judgment is affirmed after 
the year expired, yet the recoverer may have execution 
by capias or fieri fa. within the year after the affirm- 


ment. 1 Rol. Ar. 899. 
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ecution within the year, tho? it be not ſerved within the 
year, yet if he continue the ſame, he may have execy. 
tion at any time after the year. 2 Inſt. 451. Co. Lit. 
290. 6. and fee 2 Leon. 77, 78, 87. 3 Leon. 259. 4 
Leon. 44. 1 Sid. 59. 1 Keb. 159. 6 Med. 288. 
I the plaintiff the executing of a writ of inqui- 
| ry *till a year after the interlocutory judgment, he can- 
not do it after without a ſci. fa. Cates in B. R. Paſch. 
13W. 3. Haw v. Cuton. | 
In the caſe of the King there need not be any ſci. fn. 
after the year and day. 2 Salk. 603. | 
If a j be above ten years ſtanding, the plain- 
tiff cannot ſue a ſcire facias without a motion in court , 
if under ten but above ſeven, he cannot have a ſcire fa- 
cias without a motion at fide Bay. Note; after ſuch mo- 
tion, and judgment revived by fc:. fa. the defendant dies 
before execution, the plaintiff muſt ſue a new ſci. fa. 
but may have it without motion, for the judgment was 
revived before. Salk. 398. _— v. Barny. 
2 it the plaintiff within the year ſues 
a ſci. fa. he cannot after have a capias within the year 


till he hath a new judgment in the /ci. fe. 1 Rel. Abr. 


900. Trin. 13 Car. 1. Roberts v. Pifeng. 


ance, without a ſei. fa. for the affirmance is a new judg- | 3. Of the ſcire facias on recognizances and flatutes. 


Lan. 20. Dennis v. Drake. 
Cre. Eliz. 416. S. P. 


So if after the year after the recovery the defendant 
brings a writ of error, and the judgment is affirmed, tho? 


before the writ of error brought the recoverer was put to 
his ſci. fe. yet this affirmance is a new judgment, and 
er the affirm- | 
ance a fl. fa. or capias without a ſcire facias. 2 


the recoverer may have within the year 


Sr. 899. and fee Palm. 

So if he be nonſuit in 
of error be diſcontinued ; = GD Ga ge 
is not any new judgment given, yet i the 
e Cre. Fac. 364. 
1 Ral. Rep. 104, 113. 


and pon hath j t againſt the bail after a ſcire 

facias, c. and after B. and the bail join in a writ of 
error upon the ſtatute in the Exchequer chamber, and 

after the year and day paſſes, in this caſe, notwithſtand- 
ing this writ of error, the court of B. R. may grant ex- 

ecution, for this is a void writ of error, and ae if no writ 

of error, had been brought, and therefore it ſhall be no 

continuance of the firſt judgment; but the year and day 

being paſt, the plaintiff cannot have execution without a 

/ci. fa. though the year paſſed after the writ brought. 
1 Rol. Ar. 899. Trin. 1 1. 1 v. _ 

If upon a judgment t a ceſſet executio for a year 
after the judgment, the plaintiff within the year may 
take out execution without a ſci. fa. 6 Med. 14, 288. 
Fareſl. 64. Salk. 600. 

Alſo it hath been held, that where execution hath been 

taken out aſter the year and day, it is not void, but 
voidable only. 3 Leon. 404. Salk. 273. 
But though it ſeems agreed that the execution being 
ſtaid by the act of defendant, the plaintiff may after the 
year and day take out execution without a ſci. fa. Yet 
it hath been held, that if the execution is ſtaid by injunc- 
tion, tho” the act of the defendant, yet the court will not 
take notice thereof. 6 Mod. 23. Salk. 322. and ſee tit. 
Ix juxcriox. 

If judgment be given in debt, and no execution ſued 
out within the year, yet the plaintiff may after an award 
of an elegit on the rule of the judgment as of the ſame term 
with the ju » and thence continue it by viceromet 
non miſit breve ;, ſo held on a motion to ſet aſide theexecu- 
tion; and tho' the court ſaid that an elegit ought to be ac- 

taken out within Ser 
the clerks of the court, that it been the practice for 


years to make ſuch entry, Oc. it was faid to be 


| the law of thecourt, and they ordered the execution to | 


ſtand. Carth. 283. Seymour v. Greenvil. 2 Show. 235. 
S. P. Comb. 232. 8. P. 


f the demandant or plaintiff taketh his proceſs of ex- 


1 


| Recognizances and ſtatutes are conſidered as judg 


449: Latch. 193. 
writ of error, or if the writ | obl 


If A. recovers againſt B. in B. R. damages and coſts, | j 


| the conuſor; the reaſon is, becauſe the law 


ments, being obligations ſolemnly acknowledged, and en- 
08 05 CON 08 WE BE on thoſe is the judicial 
writ and proper remedy the conuſee hath ; but herein we 
muſt diſtinguiſh between recognizances at Common law 
and ſtatutes merchant, &c. for upon the former, if the 
conuſee did not take out execution within a year after 
the day of payment aſſigned in the recognizance, he was 
iged to commence the ſuit again by original; the law 
— 2 wang, op if they did not 
| execution within the year after the money became 
| payable; but this law is altered by Weſtm. 2. cap. 49. by 
| which the conuſee hath a ſci. fe. given him to revive thc 
judgment, and put it in execution, if the conuſor cannot 
ſtop it by pleading ſuch matters as the law judges ſuffic i- 
ent for end, ſuch as a releaſe, c. but the conuſee ot 
a ſtatute merchant, Qc. at any time ſue execution 
| on them without the delay or charge of a ſci. fa. Lit. R. 
89. That a capias lies not on a recognizance, but only a 
ſei. fa. 1 Brown 83. Co. Lit. 291. 2 Inft. 469. F. 
N. B. 296. Bro. Recog. 17. 

| Alſo as to recognizances at Common law, and ſta- 
| tutes and recognizances introduced by ftatute law, we 
muſt further diſtinguiſh, that if on the firſt the conuſuee 
dies before execution ſued, his executor ſhall not ſue it, 
even within the year without bringing a /ci. fa. againſt 
eſumes the 
debt might have been paid to the teſtator, and therefore 
will not ſuffer the debtor to be moleſted, unleſs it appear 
r the j z and this 
is to by /ci. fe. brought by the executor, for the 
| 122 — at Common 
law ; but this tending to delay 
in ſtatutes and recognizances 


Sc. his executors come into „ and upon 
their producing the t and the ſtatute, ſhall have 
| r 
2 Inſt. 395, 471. Stat. Merch. 16, 43, 50. 

a man be bound in a s the King, 
upon condition to be of behaviour, &c. he cannot 
be indicted for breach of behaviour, by which 


4 


know ledges a recognizance to be paid at 2 
within the year after the date of the recognizance, 
N in 


* 
— 


FEE 


te 


n 


1zance. 21 


3. 


If 4. enters into a recognizance 
== is made payable at three ſeveral days, at 200. 
at each day, the whole debt being 601. when the firſt 


of payment is la the conuſee may have execu- 
2 N L e 
— without waiting for t of payment 
Abe muſt have done if the debt had been due upon bond; 
and this holds as well on recognizances at Common law 


$ © 0 
falt and 
Er 
appointed intercourſe 
— * rween Bela ud Saad 15 Car 2 - 


c. 9. 
e- wo rx ofthe wo; 1 or 
fe. n. c. nA the fe 


& 4 


of i 
1 — 


c. 


5 
2 


For improving the union, 6 Ani. c. 6. 7 Ann: 
den; and the eie is dn theſe toe in | m. * acre 


- uſe of three ſeveral judgments. 2 Nel. Abr. 468. Ale. Method for grat licences to re- 
Co. Lit. 292. tail ale, Ce. the coils of — 2. c. 12. f. 10, Ce. 

If a man recovers an annuity, he ſhall have execution Arms. 0 0 
for every time that occurs after by F. fa. or elegit with- | ſeized 


in the year after the time incurred, tho“ the year be 
judgment, but not after the year with- 


ledge a of 100 l. quilibet 
corum in he, that is jointly and ſeverally, the conuſee 
p ˙ coke: 
tecognZ ance. 395 

Far more learning on this ſubje®, ſer 4 Bae. e. and 
19 Vin. Abr. tit. Scire facias. 

SCIREWY TE, annual tax or preſtation paid to 
the ſheriff for holding the aflizes of county courts — 


ſolutiis pro quadam penſtone vocata Scirewyte annuatim 10 


— Paroch. Antiq. 
SITE, Memind fd . 8. op. 0: See | 
* 01 DS, Aue troubleſome women, who by their | 


brawling and wrangling among their break 
the publick peace, and increaſe diſcord. Stat. 5r Hen. 


3 


| SCOT AND LOT, (Sax. Sceat, pars, & Lit, i. e. 
˖ contribution laid all ſub- 


are theſe 


to pay ſcot. Mon. Ang. tom. 1. fi 875. 
SCOTLAND, Merchandize of the ſtaple not to be 
carried into Scotland, 27 Ed. 3. fl. 2. cap. 12. 

| arms and victuals into Scotland prohibited, 7 


R. 2. c. 16. | 
Except to Berwick; 15 R. 2. c. 7. Repealed, 4 Fac. 
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— — Ir 


1. c. 2. 3 Fac. 1. c. 3. Repeal of the hoſtile laws, 4 
Fac. 1. c. 1. 


Felanies committed in Scotland by Engliſh men, to be 
tried in the northern counties, 4 Fac. 1. c. 1. / 23, &c. 


Engliſhmen committing felonies in Scotland to be ſent 
thither, 7 Fac. . 6. . 


Pacification between England and Scotland, 16 Cur. f. 
e. 17. 


1 Kal. . 2 Inſt. 471. Sal. 


In 5 183 


Ste 2. 


The wie ofthe Phelan dh eiruntd, 19 Geo. 2. 
c. 39. . 17. 20 Geo. 2.c. 51. 21 

The acts for diſarthi ag the Highlands extend to par- 
ticular parts of the ſhire of Stirling, 26 Geo. 2. c. 29. 

Bail. Bail in criminal proſecutions i It 
Geo. * . 


Penalty of cutting bent in Scotlan, 15 Geo. 


from duties, 9 Geo. 2. 
E. 19 Geo. 2. c. — 24 Geo. 2. c. 40. 


Bread. © Sn COT 


e 

Corn. Power given to the judges to ſuſpend prohibi- 

laws, 14 Ges. 2. c. 7. 

Es ae rns ences, 
— the 
Courts. atte Cir- 
7 

iſcharging the yule vacance rep. 10 

Ll gw 7 wy Fes 2. c. 28. 
| 1 the cuſtoms 
and exciſe, 10 Ann. c. 26. f. 108 — 

Circuit courts to be held once & yeas, 10 Ann. c. 33. 
|  Forthe trial and admiſſion of the Lords of Sefſions, 10 


Ges. 1. c. 19. 


Court of Selon may adjourn in December, 3 Geo. 2. c. 
 Cantef Scffod alfonricd od accania of the reheliion; 
12 of the ſheriff's court, 20 Geo. 2. c. 43. 
Fes > hop 20 Geo. 2. c. 43. J. 31. 


Advocation of cauſes under 12 J. value diſcharged, 20 


21 


IC. 2. c. 43. / 38. 


* es ſalaries augmented, 32 Geo. 2. c. 35. J 


| Judges impowered e make jours, 2 Geo. 3. c. 


D Criminals Perſons who ſet woods on fire, to be pu- 
niſhed as wilful fire-raifers, 1 Geo. 1. c. 48. , 

Capital or c al puniſhment den not to be in he till 
30 or 40 days after ſentence, 11 Geo. 1. c. 26. /. 20. 
Corporal — may be inflited after 8 or 12 days, 
3 Geo. 2. c. . 

Aſſeſſments may be made for the charges of criminal 


| proſecutions, 11 Gee. 3. c. 26. J. 11. | 
| can. 


$ C 0 


Cuſtoms. Laws of the cuſtoms extended to Scotland, 
6 Ann. c. 26. /. 17. 


The crown may appoint further ports for the landing 
of 85 6 Ann. c. . 18. | | 
or a treaty with the proprietors of ſugar houſes, 1 
Ceo. 1. c. 19. . 19. | 
The privileges ot the ſugar houſes purchaſed, 8 Geo. | 
1. c. 4. J 6. 
See CUSTOMS. 


Edinburgh. A duty of 2 pennies Scots on ale, Se. 
granted to the town, continued for 19 years, 3 Geo. 1. 


& $ 

The duties extended, Sc. 9 Geo. 1. c. 14. 25 Geo. 2. 
c. 9. 

Petty-port cuſtoms deſcribed, 1 Geo. 2. c. 22. 

Regulations for improving the city, 26 Geo. 2. c. 30. 

Equivalent. No equivalent debentures to be ſtopped, 
3 Geo. 1. c. 14. . 
Evidence. Method of taking evidence in writing, in 
caſes not capital, taken away, 21 Geo. 2. c. 19. /. 7. 

Evidence of offenders admitted in trials for theft of 
cattle, 21 Geo. 2. c. 3.4. | i 

Exchequer. New court of Exchequer conſtituted, 6 

Ann. c. 26. 

Whitſuntide and Lammas terms, when to begin and 
end, 7 Ann. c. 15. | 
_ What duty ſhall be paid on Scotch two-penny 

le, 8 bk 0s. Bo io 

8 No forſeiture incurred by an ex- 
communication by the church judicatories, 10 Ann. c. 7. 
. to. | 

 Fiſdery. Commiſſions to be appointed ying 
part of the equivalent for the 1 — co 
ries and manufactures, 13 Geo. 1. c. 30. : 

Penalty of killing lobſters on the coaſt of Scotland in 
ſpawning time, 9 Geo. 2. c. 33. . 4. 

Encouragement given to Scotland, 29 Geo. 

- 2. 6.2% 
cited eflates. Heretable juriſdictions, &c. forfeited, 
' annexed to the crown, 1 Geo. 1. c. 50. / 31. 

Veſted in the King, 20 Geo. 2. c. 41. 

Forfeited eſtates in Scotland annexed to the crown, 
unalienably, 25 Geo. 2. c. 41. : 

The crown enabled to purchaſe ſuperiorities in Scot- 
land, 25 Geo. 2. c. 41. . 7. | | 

Rents of forfeited eftates in Scotland to be to 
the improving the Highlands, 25 Geo. 2. c. 41. /. 14. 

Pariſhes may be divided in the forfeited eſtates, 25 
Geo. 2. c. * 

When claims on the barony of Strowan are to be en- 
tered, 26 Geo. 2. c. 29. 

Court of Seſſion to determine the claims of creditors, 
31 Geo. 2. c. 16. : 

| Proviſions for relief of vaſſals of eſtates 
the crown, 2 Geo. 3.c. 17. 

Funds, Certain yearly funds 
valenis ſettled by the treaty of 
23 Gee. 2. c. 21. | 

Game. Penalty of having game without having leave | 
of a qualified perſon, 24 Geo. 2. c. 34. 

- Seaſon for killing game, 1 Geo. 3. c. 21. 

Hahoas corpus. Perſons having committed any capital 
offence in Scotland, may be ſent thither for trial, 31 Car. 
2. 6.3. #. 3G 

* Laws concerning the highways before the 
Union, confirmed, 5 Geo. 1. c. 30. 

Additional toll on waggons drawn by four horſes, 32 
Geo. 2. c. 15. 

Erufes. 8 in Scotland to view houſes, Ic. 21 
Geo. 2. c. 10. & ſequent. 26 Geo. 2. c. 7. 

FuriſdiAions. The heretable juriſdictions reſumed, 20 
Geo. 2. c. 43. 21 Geo. 2.c. 19. 28 Geo. 2. c.7. 

Judiciary. Method of exhibiting criminal informa- 
tions before the Lords of Juſticiary, 8 Ann. c. 16. f. 4. 

Circuit courts to be kept but once a year, 10 Arn. c. 


annexed to 


pom in heu of equi- 
nion, 5 Ges. 1. c. 20. 


| 


| 


Judges indemnified for not performing the Northern | 


| 


qualified, 5 Geo. 1. c. 29. /. 


"ST Y 
King. Heirs of Tailzie, &c. impowered to fell to the 
crown, 20 Geo. 2. c. 51. 

The annual revenues of Scothnd continued, 


c.1.f.8 5 
Linen. Length and breadth of Scotch linen, r. 10 
Ann. c. 21. | 


No perſon to import bad lintſeed, 13 Gee. 2. c. 26 
3 : 

Stamp- not to ſtamp linen before taking the oath 
of office, 18 Geo. 2. c. 24. 

Encouragement given to the manufaclures of linens in 
the Highlands, 26 Geo. 2. c. 20. 

Malt. The malt tax to be deduQted out of the price 
of ale, mentioned in the ſeventh article of the Union, 
12 Geo. 1. c. 4. J 62. 

tual duty on malt, Cc. 33 Geo. 2. c. 7. [. 1, 
exempt, 


Perpe 
14. Cyder for diſtilling, and for private uſe, 
hid. fv & 25, n 
Manufaftures. Offences in ſeducing artificers, to b 
wid inthe cour of feng or Ci 5 Gr 1. 
27. .. 5. 
ager. The marriage act not to extend to Scat- 


1 
MMiniſtertr. To rates miniſters, heads of colleges, 
| &fc. ſhall be ſubject, 17 Geo. 2.c. 21. | 

Miniſters may chuſe to which of the four yearly rate: 


oy will be ſubject, 22 Geo. 2. c. 21. 


Part of coinage duties appropriated to pay ſa- 
— officers of the mints in Scotland, c. * 
24. /. 3. N | | 
' Nonconformiſts. Epiſcopal congregations to be pr 
tected, _ ow 
Miniſters to pray for the king, Sc. 10 Ann. c. 7. /. 
11. 5 Geo. 1. . 29. 

Sheriffs, c. to enquire of epiſcopal meetings, 19 
Geo. 2. c. 38. 21 Geo. 2. c. 34. 

Oatbs. Perſons in office to take the oath of abjuration, 
Sc. 6 Ann. c. 14. $8 Aun. c. 15. 10 Ann. c.7. 1 
Geo. I. c. 13. 1 Geo. 1. c. 20. 5 Geo, 1. c. 29. ug 
Geo. 2. c. 39. 20 Geo. 2. c. 43. 21 Ges. 2. c. 34. 

Outlawry. Pr ings in outlawry for treaſon, 22 


Papiſts. The p of puniſhing i fl 
Fa the Lords of Juſticiary, A 


12. 

The act 1 W. & M. c. 15. for diſarming l papiſts ex- 
tended to Scotland, 1 Geo. be, 20. 

Pug" How the 16 peers are to be elected, 6 
. 43 

Regulations of elections of members of the houſe f 
commons, 12 Ann. ff. 1. c. 6. 7 Geo. 2. c. 16. 16 
Geo. 2. c. 11. 

Penalty of town counſellors ſeparating from the ma- 
jority at the annual elections of magiſtrates, 7 Ges. 2. c. 
SES 16 Geo. 2. c. 11. /. 22. 

atronages. Right of reſtored, 10 Ann. c. 12. 

Jus devolutum not ſtaid by preſentation of a perſon not 


8. , 
Poynding. Directions for officers poinding goods, 2 
Geo. 2. c. 43. f. 28. 


28 | 

——_— Regulations of priſons in Scotland, 20 Ces. 2. 
c. 43. J 18. 

His majeſty's forts law ful priſons, 21 Geo. 2. c. 19. /. 9. 
1 Scatch * landed before the entry, forfeited, 7 

- J- 6 . & 4s : 

No falt of the produce of England to be imported from 

GEE 2 & 3 Ann. c. 14. , 1, 7. 
ws to prevent frauds in importing and exporting fiſh 

or fleſh, extended to Scotland, 7 7 way 11. "ai * 
/ Regulations for importing Scotch ſalt, 5 Geo. 1. c. 18. 
20. | 
Servants wages not to be paid in ſalt, 8 Ges. 2. c. 12. 


6 | 
Schools. For erecting ſchools in the Highlands, 1 Geo. 
I, c. 54. , 16. 4 Gee. 1. c. 8. / 32. | 


Private ſchools to be regiſtered, F.. 19 Ges. 2. c. 39. 
Schoolmaſters to take the oaths, Ec. 21 Geo. 2. c. 24. 


crc in May 1746, 19 Ces. 2. c. 39. | 


. 12. 
Sean. 


3 
Seſſions. The nomination, trial, and admiſſion of 
Lords of Seſſion, 10 Ges. 1. c. 19. 3 Geo. 2. c. 32. 
Court may adjourn, not excecding 10 days, 3 Geo. 2. 
c. 32. 19 Geo. 2. c. 7. : 

Theriffs. Sheriffs depute, Sc. not to be officers to 
ſubject, 21 Geo. 2. c. 19. ( 10. 5 SCUTAGIO HABENDO, Was a writ that lay for 
or 15 years to hold their offices ſo long as his Ma- | the King; or other Lord, againſt the tenant that held 

jeſty ſhall appoint, afterwards ad vitam aut culpam, 28 | knights ſervice, to ſerve by himſelf, or elſe to ſend a f 


Geo. 2. c. 7. | A cient man in his place, or pay, c. where the King in- 
Soldiers, May be quartered in Scotland as they might | tended to make a warlike expedition againſt the Scots or 
by the laws in force at the time of the Union, 33 Geo. | French. F. N. B. fal. 83. It is uſed in the Regiſter Ori- 
2. c. 6. J. 31, 45- 33 Ge. 2. c. . K 24. ginal, for him to recover Eſcuage of others, that hath ei- 

Stores. 4 importing maſts to England, 2 — +" or fine performed his own to the King. 
Geo. 2. c. 36. 12. ; . 88. b. | 

Talkie * Heirs of tailzie may fell to the crown. 20 | SCUTE, A French gold coin, value 35. 44. coined 


Geo. 2. c. 5o& 51. | | | about the year 1427, in the reign of Henry the fifth. It 
Tax. — had-tax ws levy duty on places comes from the French weed — — 


and penſions, 31 Geo. 2. c. 22. / 14, 29. of gold money. Katherine, queen of England, had an 
What ſum to be raiſed on land-tax in Scotland, 33 affurance made her of fundry manors; land, Ofc. 
Geo. 2. c. I. /. 124. 3 ; ſeverally named, and valued to the fum of forty thouſand 
Tenures. — ERIE" | Scutes, every two whereof were worth a noble. Rot. 
x Geo. 1. c. 20. 21 Geo. 2. c. 33. J. 17. | Parl, 1 H. 6. n. 40. So the learned Forteſcue, ſpeaking 
The ſervice of perſonal attendance diſcharged, 1 Ge. | of the inns of courts, ſays, In his enim boſpitiis nequaquam 


1. c. 54- / 10. | | udens aliguis ſuſtentari minoribus expenſes in anna, 
Tenure by ward-holding, &c. taken away, 20 Geo. — — — cap. * 
2. c. 50. | '  SCUTELLA, Seotella, From Scutum. Sax. Scutel, Scut- 
ewes — denunciation taken away, 20 tle, Any thing of a flat and broad ſhape; like a ſhield, eſ- 
Geo. 2. c. 704 11. pecially a 11 or diſh. Ct ll, edit. 1727. 
King to hold principality and grant entries, 25 Geo. 2. SCUTELLA ELEEMOSYNARIA, An alms-baſ- 
e. 20. i | ket or ſkuttle. Id. ib. 
| Titl:-deeds. For relief where title-deeds were imbe- | SCUTUM ARMORUM, A coat of arms. Id. ib. 
ziled by the rebels, 20 Geo. 2. c. 20. 21 Geo. 2. c. 17. SCYLDVIT, (Sax.) Is a mul& for any fault; from 
Treaſon. The ſame crimes treaſon as in England, | the Sax. Scild, delictum, and wite, fans. Hen. 1. 
Ann. c. 21. | SCYRA, A fine impoſed on ſuch as neglected to at- 
Suſpected perſons in Scotland may be ſummoned to ap- tend the Scyregemot court, which all tenants were bound 
pear at Edinburgh, 1 Geo. 1 c. 20. /. 6. 19 Ges. 2. c. todo. Mon. Angl. tom. 1. p. 52. 
5 aki 0 AE 5 Was a court held twice 
ifications of jurors, 19 Geo. 2. c. 9. /. 4. I every as t iff*s torn is now) by the biſhop of 
For trials of high treaſon, &c. itted in the High- | the LES the Ealdorman (in ſhires c th Ealdor- 
lands, 21 Geo. 2. c. 19. /. 34- £ men), and by the biſhops and ſheriffs, in ſuch as were 
Directions for proceedings to outlawry for high trea- | committed to the ſheriffs that were immediate to the 


— — 


—— 


| fon, 22 Geo. 2. c. 48. — | King, wherein both the eccleſiaſtical and temporal laws 
Wines. ional duties in Scotland, 30 Geo. 2. c. were given in charge to the country. Selden*s Titles of 
19. /. 15. Honour, fol. 5 20. This court at firſt was held three times, 


Woollen manufacturer. ManufaQtures of ſerges, plad- | viz. Et babeatur in anno ter Burgimotus & Scire-motus. 


ings, fingrams and ſtockings, regulated, 6 Geo. 1. c. 13. | Leg. Canut. cap. 38. But Edward the Confeſſor, cap. 35. 
10 Geo. x. c. 18. | appointed it to be held twelve times, ct Hundreda & 
For the exciſe on ale in ſeveral towns of Scotland, ſee | Mapentachia duadecies in anno congregari. 
the reſpective towns. SFA. The ſea ſhall be open to merchants, 18 Ed. 3. 
SCOURING CLAY. See FuLiittr's EARTH. ft. 2. c. 3. The King called the King of the ſea, 46 
SCRIPTURE. All profane ſcoffing at the holy ſerip- Ed. 3. The mariners of the Weſt undertake to raiſe an 
ture, or expoſing any part thereof to contempt or ridicule, | army, 5 Ric. 2. c. 3. | 0 
is puniſhable by fine and impriſonment. 1 Haw. P. C. 7. SEN BANK. See Baxxs. | 
SCRIVENERS, Are mentioned in the ſtatute againſt | SEAL, (Sigillum) Is a ſtamp engraved with a particu- 
uſury and exceſſive intereſt of money. 12 Ann. cap. 6. | lar impreſſion, which is fixed upon the wax that cloſes 
If a ſcrivener is intruſted with a bond, he may receive the | letters, or affixed as a teſtimony. Jobnſ. The firſt ſealed 
intereſt ; and if he fails, the obligee ſhall bear the loſs ; and | charter we find extant in England, is that of King Edward 
ſo it is if he receive the principal, and deliver up the bond; | the Confeſſor upon his foundation of Weſtminſter Abbey. 
for being intruſted with the ſecurity itſelf, it ſhall be | Dugdale's Warwickſbire, fol. 138. ö. Yet we read in the 
preſumed he is truſted with power to receive the prin- | manuſctipt hiſtory of Offa, King of the Mercians—Rex 
cipal and intereſt; and the giving up the bond on pay- | Offa literas Regii Sigilli ſui munimine conſignatas eidem 
ment of the money is a diſcharge thereof: but if a ſcri- | nuncio commiſit deferendas. And what ſeals were in uſe 
vener be intruſted with a mortgage-deed, he hath only | in the Saxons time, fee Taylor's Hiſtary of Gavelkind, fel. 
authority to receive the intereſt, not the principal; the | 73. It was uſual in the time of H. 2. and before, to 
giving up the deed in this caſe not being ſufficient to re- | /cal all grants with the ſign of the croſs : Has donationes & 
ſtore the eſtate, but there muſt be a reconveyance, c.] ordinationes confirmarunt & cruce ſignarunt Henricus Rex 
decreed in Chancery. Hill.) Arn. 1 Salk. 157. It is] E Mathildis Regina, Monaſt. 3 tom. fol. 7. And Or- 
held, where a ſcrivener pats out his chient's money on a | dericus Vitalis tells us, That archbiſhop Dunſtan with his 
| bad ſecurity, which on inquiry might have been eaſily | ſufftagans, prædictarum rerum donationem facto crucis in 
found ſo, yet he cannot be charged in equity to anſwer | Charta figno corroborevit, lib. 4. That moſt of the char- 
the money; for it is here ſaid, no one would venture to | ters of the Engliſb-Saxon Kings were thus ſigned, appears 
put out money of another upon a ſecurity, if he were by Ingulpbus, and in the Monaſticon, and that the croſſes 
obliged to warrant and make it good, in caſe a loſs ſhould | were all gold. But it was not ſo much uſed after the 
happen, without any fraud in him. Preced. Chanc. 146, | conqueſt. Cowell, edit. 1727. See StG6ILLUM, Wax. 
149. See 19 Vin. Ar. 289-—292. | Writs touching the Common law not to go out under 
SCUTAGE, (Kutagium, Sax. Scildpenig) Was a tax | any of the petty ſeals, 28 Ed. 1. f. 3. c. 6. | 
or contribution, raiſed by thoſe that held land: by knights- Deeds of covenants void, where the ſeals are not 


ſervice, towards furniſhing the King's army, at one, two, as directed by the act S?. de Apport. relig. 35 Ed. 1 fl. i. 
or three marks for every knight's fee. Henry the third, c. 4. | 
Vol II. Ne 125. $B 
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Writing 


S E A 


Wiiting relating to the earldom of March ſhall be 
ſealed with the Great ſeal, 4 H. 7. c. 14. 

The courſe in which the King's grants ſhall paſs the 
feals, 27 H. 8.c. 11. 

Where clerk of the Privy ſeal to make warrants to the 
chancellor, 27 H. 8. c. 11. 2. 
What fees the clerk of the ſignet is intitled to, 27 H. 
8. c. 11. / 4, 8. 

Where fees are not payable on grants of leaſes, 27 H. 
WY 84 @\ | 

SA Great ſeal, Ec. excepted out of gene- 
ral pardon, 20 Geo. 2. c. 52. /. 9. 

SEA-LAW. See Orzron Laws. 

SEALER, (Sigillator,) Is an officer in Chancery ap- 

inted by the Lord Chancellor, or Lord Keeper of the 
Great of England, to fea! the writs and inſtruments 
there made in his preſence. 

SEALING DEEDS, Makes 
and if they are not thus ſealed t 
It a ſeal is broken off, it wilt make the deed void, and 


perſons parties to them; 


when ſeveral are bound in a bond, the pulling off the | 


ſeal of one makes it void as to the others. 2 Lev. 220. 
But in a deed of covenants, tis held that a perſon's 
breaking off the ſeal of one of the covenantors, ma- 
king the covenant, ſhall avoid the deed 7 againſt him- 
ſelf. Cro. Eliz. 408, 546. In caſe the ſeal of a bond 
be broke or eat off by rats, or it is any a_P—_—_ 
ne action can be brought cn ſuch bond, &c. 2 Bulſt. 
246. See Dx. | 

SEAMEN. Mariners deſerting the King's ſervice, to 
be impriſoned, 2 R. 2. fl. 1. c. 4. 


The puniſhment of watermen withdrawing in times | 


of preſs, 2 & 3 P. M. c. 16. / 8. 
|; What marizers may take apprentices, 5 Eliz. c. 5. 
. 12. 


The ſtat. 18 H. 8. c. 1 


extended to mariners, 5 El. c. 5. .. 27. 

Seamen and fiſhermen not compellable to ſerve as 
_— + 41. 

The Trinity-houſe at Deptford ſtrand to ſet up ſea- 
2 1 _ 

or mariners, 10 „. . 6. e. 23. c. ©. 
3 rr 16 
Car. 2. c. 7. 22 C23 Car. 2. c. 23. 


Seamen declining to fight, to loſe their wages and be 

impriſoned, 22 & 23 Car. 2. c. 11. f. 7. 
Seamen hindering their captain from fighting to ſuffer 
as felons, 22 F 23 Car. 2. c. 11. /.9. 


Seamen defending their ſhips, to be rewarded, 22 & | 


23 Car. 2. c. 11. .. 10. 


Seamen to be regiſtered, & 8 V. z. c. 21. 88659 


W. 3. c. 23. repealed as to regiſtering ſeamen, 9 Ann. 
c. 21. /. 64. 

Diable“ to be admitted to Greenwich Hoſpital, 7 & 
8 N. z. c. 21. ſ. 7. 26 3 Ann. c. 6. /. 19. 

A duty of fix-pence a month payable by ſeamen to 
Greenwich Hoſpital, 8 & 9 W. 3. c. 23. J 6. 

Penalty of receiving wages in fraud of a feaman or 
his repreſentatives, 9 & 10 V. 3. c. 41. J. 3. 

A will of a ſeaman on the ſame paper with a warrant 
of attorney, void, 9 10 V. 3. c. qr. /. 6. 

Seamen deſerting merchants ſhips, to loſe their wages, 
11 12 F. 3. c. 7. /. 17. 


Seamen not to be wilfully left beyond ſea, 11 & 12 


I. 4. . . þ- 26. 
Pariſh boys may be bound or turned over to the ſea- 
ſervice, 2 & 3 Ann. FAY . 
_ Exempted till 18 from duty of 6 d. per month to 
Greenwich Hoſpital, 2 & 3 Ann. c. 6. /. 7. 
Apprentices to have protections for three years, 2 C3 
Ann. c. 6. / + 13 Geo. 2. c. 17. 
Vagrants to be preſſed, 2 H 5 Aun. c. 6. /. 16. 
, Naan 7 have wages of apprentices preſſed, 2 & 3 
un. c. 6. . 17. | 
Seamen to have their tickets when diſcharged or turn- 
ed over, 4 Ann. c. 19. /. 10. 
Maſters not obliged 
of thirteen, 4 Ann. c. 19. J. 16. 


are void. Dyer 13. 


. 9. 85 
One man's 


orging 
cepted out of the general 


to take apprentices under the age | 
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Apprentices not exempt from 
* — before, 4 Ann. c. 19. . 17. 


MWatermen not appearing when ſummoned to ſerve, 


ed, 8 Ges. 1. c. 24. J. 5: 
Penalty on ſeamen not fighting pirates, 8 Ges. x. c. 


** : 

not to pay their men more than half theic 
n Ged. 1. c. 24. . 7. 12 Gee. 2. c. 
30. /. 12. : 

Penalty on commanders of ſhips of war carry b 
| chandize, 8 Geo. c. 24. . 8. add POR” 
Direction for the punctual payment of ſeamens wages, 
x Geo. 2. ff. 2. c. 9. ,. 6. 
Bounty on conduct money, c. allowed to voluntee- 
ſeamen, 1 Geo. 2. c. 14. 14 Geo. 2. c. 38. | 

ata dna 
c. I4. 7. | 
Proviſion for ſeamen in foreign parts, 1 G#. 2. c. 14. 


12. 
Seamen in the ſervice privileged from arreſts under 200. 
1 Geo. 2. c. 14. 15. 14 Geo. 2. c. 38. J. 3. 
Maſters of merchant ſhips to contract with their ſea- 
men in writing, 2 Geo. 2. c. 36. /. 1. made perpetual, 
2 yp c. 31. RE 
Taking mariner without t, forfeits 5 J. 
to Greenwich Hoſpital, 2 Geo. 2. * 1. | 
| Penalties on ſeamen in merchants ſervice deſerting os 
 abſenting, 2 Geo. 2. c. 36. ſ. 3, 5, 9, 10. 
« Penalues to be deducted f 


gy 


— — 


7 


ed from wages, 2 Geo. 2. c. 36. 


pay in 100 given to widows, 6 Ges. 2. 


. 25. f 18. 

rchants ſhips may be navigated by three fourths 
' foreigners in war, 13 Geo. 2. c. 3. ,. 1. 
Foreign ſeamen ſerving two years upon proclamation 
in time of war to be deemed natural ſubjects, 13 Geo. 2. 


6. 3 þ. 2 
r of 
war, 13 Geo. 2. c. 4. f.15- 17 Gee. 2. c. 2 

2 exemptions from the preſs, 13 Geo. 2. c. 17. 
c. 28. /. 5. 

A bounty to widows of ſeamen killed in the ſervice, 
14 Geo. 2. c. 38. /. 2. 

Seamen not to be arreſted for ſmall debts in Ireland, 
14 Geo. 2. c. 38. |. 3. 
Reſtriction of ſeamens wages in the merchant's ſervice, 
14 Geo. 2. c. 38. / 4. 
Offences on board privateers to be puniſhed as on board 
ſhips of war, 17 Geo. 2. c. 34. /. 25. 
| | in the plantations not to be impreſſed, 9g Geo. 
2. c. 30. 
| Maſters of ſhips in the plantations to carry ſeamen for 
his Majeſty's ſervice, 19 Geo. 2. c. 30. /. 5. 

Seamens letters of attorney to be revocable, 20 Ges. 


2. c. 24. J 6. 

An hoſpital erected for relief of ſeamen in the mer- 
chants ſervice, 20 Geo. 2. c. 38. 

Penalty of forging certificates, 20 Geo. 2. c. 38. /. 4. 
| PE giving 50 J. to be governors, 20 Ges. 2. c. 38. 
. I6. 


„Seamen to pay 6 d. per month, 10 Geo. 2. c. 38. 

＋ 85 i 
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Forging ſeamen's tickets, or Mediterranean paſs, ex- 


pardon, 20 Gee. 2. c. 42. f. 2 
S r 4 35 


| ſervice authoriſed to ſet up trades, 22 Geo. 2. c. 44. 


| Two mens pay in 100 given to the widows of officers 
in the navy, 24 Geo. 2. c. 47. /. 10 


1 


Three 


3 
Three fourths of the crew of merchants ſhips may be | SECTA UNICA TAN TUN FACIENDA PRO 


foreigners, 28 Geo. 2. c. 16. L ; 
Volunteers to be paid from the time of their entering, 
Geo. 2. c. 10. 


31 


þ 2. 


Seamen not to be taken out of the ſervice, except | ſhip to be freed of all ſuits of court 


for crimes or debts of 20l. 31 Geo. 2. c. 10. /. 28. 

Mariners not to have the benefit of infolvent a& un- 
leſs they lift. 1 1 17. 87. | 

Farther proviſions for the encouragement of ſeamen, 
Sc. 2 Ces. 3. c. 16. | 

The proviſions of 2 Geo. 2. c. 36. extended to Ame- 
rica, 2 Geo. 3. c. 31. 

SEANE-FISH, (mentioned in ſtat. 1. Fac. ſeſſ. 1. cap. 
25.) Seems to be a ſort of b, which is taken with a 

great and long net called a Seane. 
""SFARCHER. See ALNAGER, CUSTOMS. . _ 

SECONDARY, (Secondarius) Is an officer, who is ſe- 
cond or next to the chief officer ; as the fecondaries to 
the prothonotaries of the court of B. R. and C. B. The 
ſecondary of the remembrancer in the Exchequer ; ſe- 
condary of the compter, &c. 2 Lil. Abr. 506. Secon- 
dary of the King's Bench, may have three clerks. 2 
Geo. 2. cap. 23. 

SECONDARY OF THE OFFICE OF PRIVY 
SEAL, Is taken notice of by 1 Ed. 4. cap. 1. 
SECOND DELIVERANCE, (Secunda deliberatia,) 

Is a writ that lies after a nonſuit of the plaintiff in re- 
plevin, and a returno habendo of the cattle replevied ; ad- 
judged to him that diſtrained them, for the replevying of 
the ſame cattle again, upon ſecurity put in for the rede | 
livery of them in caſe the diſtreſs be juſtified. New Book of 
Entries, v. Replevin in ſecond deliverance, fol. 522. 
See Dyer, 61 41. num. 4, 5. See REPLEvIN. | 

SECOND MARRIAGE, (Secunde nuptiæ,) Is when 
after the deceaſe of one, he marries a ſecond wife. This 
our law terms bigamus, and had ſo little favour to, that it 
admitted not ſuch to holy orders. See BIG amy. 

SECONDS OF DUELLERS. Sce Muspes,; Ho- 
 MICIDE. | 

SECRETARY, (Secretarius, a ſecretis,) A title gi- 
ven to him who is ab eprſtolis & ſcriptis ſecretis; as the 
two ſecretaries of ſtate, Sc. It is certain, ſays Mr. Ser- 
jeant Hawkins, that the 22 or any one or two 
of them, or a ſecretary of ſtate may lawfully commit 
perſons for treaſon, and for other offences againſt the 
ſtate, as in all ages they have done. 2 Hawk. F. C. 117. 

SECTA AD CURIAM, Is a writ that lies againſt 
him who refuſes to perform his ſuit either to the county 
or caurt- baron. F. N. B. f. 158. 

S CTA AD JUSTITIAM FACIENDAM, Is a 
| ſervice which a man is bound to perform by his fee. 
Bratton, lib. 2. cap. 16 num. 6. 

SECTA CURLY, Suit and ſervice done by te- 
nants at the court of their lord. Paracb. Antiq. p. 320. 

SECTA FACIENDA PER ILLAM QUE HA- 
BET ZANICIAM PARTFM, Is a writ to compel the 
heir, that hath the elder's part of the coheirs, to perform 
ſervice for all the coparceners. Reg. Orig. fol. 177. 

SECTA MOLENDINIL, Is a writ lying againſt him 
that was wont to grind at the mill of B. and after goes 
to another mill with his corn. Reg. Orig. f. 153. F. 
N. B. fel. 122. But it ſeems by him that this writ lies 
eſpecially for the lord againſt his frank tenant, who held 
of him by making ſuit to his mill. Sce Raflall's Entries 
on this word ſefta ad Malendinum. And affiſes of nuiſance 
are at preſent much turned into treſpaſſes and actions 

n the caſe. Cell, edit. 1727. 

SECTA REGALIS, A ſuit fo called, by which all 
perſons were bound twice in a year, to attend the ſheriff's 
turn, that they might be informed in things relating to the 
peace of the public; and this ſuit was called r:ga/is, be- 
cauſe the ſheriff *s turn was the King's leet ; and it was 
a court held that the people might be bound by oath to 
bear true allegiance to the King: tor all perions above 
twelve years old were obliged to take the oath of allegi- 
ance in this court. Cowell, edit. 1727. 


Supernumeraries entitled to wages, 31 Geo. 2. c. 10. 
of apprentices, to whom payable, 31 Geo. 2. a woman, who, for her dower 


1 


PLURIBUS HAREDITATIBUS, Is a writ that lies 
for that heir that is diſtrained by the lord to more ſuits 
than one, in reſpect of the land of divers heirs deſcended 
unto him. Ne: Orig. fol. 177. a. 

SECTIS NON FACIENDIS, Is a writ that lies for 

ought not to rm ſuit 
of court. Reg. Orig. fol. 174. It lay —.— ward - 
during his wardſhip. 
Reg: Orig. fol. * but ſee 12 Car. 2. c. 24. 
ECUNDARY. See SzconpDary. | 

SECUNDA SUPERONERATIONE PASTURE, 
Is a writ that lies where admeaſurement of paſture hath 
been made; and he that firſt the common, 
doth again ſurcharge it, notwithſtanding the admea- 
ſurement. Reg. Orig. fol. 159. Old Nat. Brev. fol. 73. 

SECURITATEM VENIEND! QUOD SE 
NON DIVERTAT AD PARTES EXTERAS SI- 
NE LICENTIA REGIS, Is a writ that lies for the 
King againſt any of his ſubject, to ſtay them from going 
out of his kingdom; the ground of which is, That 


every man is bound to ſerve and defend the common- 


wealth, as the King ſhall think meet. F. N. B. f. 85. 
' SECURITATE PACIS, Ia writ that lies for one who 
is threatened death or danger, againſt him that fo threat- 
the ſheriff ; the form and farther uſe whereof you may 
| ſee in Reg. Orig. fol. 88. and Fitzb. Nat. Brev. f. 79. 
\ SE DEF ENDO, Is a plea for him that is 
charged with the death of another, ſaying, he was ne- 
ceſſitated to do that which he did in his own defence: 
| The other ſo aſſaulting him, that if he had not done as 
| he did, he muſt have been in hazard of his own life : 
But this danger ought to be ſo great, that it ſeems inevi- 
table. Staundf. Pl. Cor. lib. 1. cap. 7. And though he 
juſtify it to be done in his own defence, yet he is driven 
to procure his pardon of courſe from the — 
and forfeits his goods to the King, according to the ſame 
author. Cowell, edit. 1727. See Homicipe, Munpts; 
and 19 Vin. Abr. 304: | | 
SFEDGEMORE (in Somerſetſbire) Its ancient water- 
courſes opened, and new ones made, 10 11 Will. 3. c. 26. 
 SEDITIOUS CONVENTICLES. See Coxvzxri- 
CLES, HERESY. 
SEED-COD, A baſket, or other veſſel of wood car- 
' ried upon one arm of the huſbandman to bear feed or 
grain, which he ſows with the other hand. From Sax. 
Sed, ſeed, and codde, a purſe or ſuch like continent. 
Hence Codd in Weſtmoreland is a bolſter or pillow, and in 
other northern parts a cuſhion, as a pin-cod, i. e. pin- 
cuſhion. A borſe-cod, i. e. a horſe-collar to guard his neck. 
—The cod of a man or beaſt, a cod-piece, a peaſcod, 
c. Pro uno ſeed-cod empto iv d. Paroch. Antiq. 
pag. 549. See Kennet”'s Gloſſary in Seed-ced. 
SEED OIL. See Orr. 
SEIGNIOR, (Dominut) Is borrowed of the French 
ſeigneur, and denotes in the general ſignification as much 
as lord; but particularly it is uſed for the lord of the fee, 
or of a manor, even as domirus or ſenior among —— 
is he who grants a fee or benefit, out of the land to an- 
other: And the reaſon is, as Hotaman faith, becauſe hav- 
ing granted the uſe and profit of the land to another; 
yet the property, that is daminium, he ſtill retains in him- 
ſelf. See Hataman in verbis feudal. verb. daminus & ſenior. 
SEIGNIORAGE, (mentioned in ſtat. g. H. 5. fat. 2. 
| cap, 1.) Seems to be a royalty or prerogative of the King, 
whereby he challengeth allowance of gold and filver 
brought in the maſs to his Exchange for coin. By ſeig- 
niorage or royalty out of every pound weight of gold, the 
King had for his coin five ſhillings, out of which he paid 
to the maſer of the mint for his work, ſometimes one 
ſhilling, ſometimes eighteen pence. Upon every pound- 
weight of ſilver, the ſeigniorage or coinage anſwered to 
the King in the time of King Edvard 3. was eighteen 
penny- weight pondrre, which about that time amounted 
to one ſhilling, out of which he paid ſometimes eighteen 
pence, ſometimes nine pence to the maſter. In the time 


ec 


| of H. 5. the King's ſeignioroge of every pound weight of 
ver 
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filver was fiſteen· pence. See Hale of Sheriffs Accompts, 
2 EIGNIORY, (Dominium) Is borrowed from the 
French ſeigneurie, 1. dominatus, imperium, principatus z 
and ſignifies with us a manor or lordſhip, ſeigniory de 
Sckemans, Kitchin, fol. 80. Seigniory in groſs, which 
ſeems to be the title of him who is not lord by means of 
any manor, but immediately in his own perſon ; as tenure 
in capite, whe one holds of the King as of his crown, 
is ſeigniory in groſs. Kitchin, fol. 206. See Seignior. 
SEIGNIOR IN GROSS, Seemeth to be one that is 
a lord, but of no manor, and therefore can keep no court. 
F. N. B. fel. 3. | | 

SEISIN, (Sina, from the French Seifine) Poſſeſ 
So Premier Seiſm is the firſt poſſeſſion, and to ſeiſe, is to 
take poſſeſſion. See PREMIER Sersin. Of the French 
word ſeiſin is made the Latin ſeiſire, uſed both by the 
— 1 and Civilians. Seiſin, according to the Com- 
mon law, is twofold ; Seiſin in Fatt, and Sein in Law. 
Perkin's Dower 369, 370. Seiſin in Fact is, when a 
corporal poſſeſſion is taken; Sciſin in Law, when ſome- 
thing is done, which the law accounteth a ſeiſin, as an 
inrollment: and this Sein in law is as much as a right 
to lands and tenements, though the owner be by wrong 
diſſeiſed of them. Perkin's Tenant par le curteſie 457, 
433. And it ſeems by Ingham, That he who hath an 
hour's poſſeſſion quietly taken, hath Seifen de droit & de 
| claime, whereof no man may diſſeiſc him by his own 
force or ſubtilty, but muſt be driven to his action, fea. 
Briefe de Novel Diſſeiſin. Coke, lib. 4. fol. g. calls it 
Seiſin in law, or Aelual ſeiſin. The Civilians call the 
one Civilem poſſeſſienem, the other, Naturalem. Cowell, 
edit. 1727. See 19 Vin. Abr. 306—320. 

SEISINA HABENDA, QUIA REX HABUIT 
ANNUM DIEM ET VASTUM, E a writ that lies for 
delivery of Scifn to the lord of his lands or tenements, 
after the King, in the right of his prerogative, hath had 
the ear, da and waſte. Reg. Orig. fol. 165. 

SEEZURE OF GOODS FOR OFFENCES. No 

of a felon or other offender can be ſeiſed tothe uſe 


of the King, before forfeited; and there are two ſeizures, | 
one verbal only, to make an inventory, and the 


town or place, when the owner is indicted of the offence; 
and the other actual, which is the taking. of them away 
afterwards on conviction, &c. 3 Inſt. 103. See 19 
Vin. Abr. 321—3 | | 

 SELDA (from 
for a ſhop, ſhed, or ſtall in a market. 


And Sir Edward Cole takes Selda for a falt-pit. Co. 
Lit. 4- | 
SELF-BANE, (Sax. Self-bana) Is where a man mur- 
ders himſelf, called 7 de ſe. | 
SELF-PRESERVATION. Every creature has im- 
planted in it by nature a ſtrong deſire of ſelf-preſervation; 


and by our ancient law, if a man ſtole victuals merely to | 


ſatisfy his preſent hunger, being tor the preſervation of 
wet — felony * this law is become obſolete. 
Staundf. P. C. See SE DEFENDENDO. 

SELION OF LAND, (Selis terre) May be derived 
from the French Seillon, ground riſing between two fur- 
rows, in Latin Porea, in Engliſh a ridge of land, and con- 
mains ne certainty, but ſometimes more, and ſometimes 
leſs. Therefore Crompton, in his Furi/diftion of Courts, 
fal. 221. faith, That a Selion of Land cannot be demanded, 
becauſe it is a thing uncertain. It may not without 


ſome probability be deduced from the Saxon Sul or Hl, 
i, aratrum ; whence alſo the French Seillaner, id eſt, 
arare, to p Charta vetus Achronica maketh fix Se- 


lions and a half to be but one acre. Cocuell, edit. 1727. 
See Kennet's Gloſſary. 

SEME, (Summa) A horſe-load; a Seme of corn is 
eight buſhels. Cowell, edit. 1729. 

SEMINARIES, Perfons are not to go or be ſent to Po- 
piſh ſeminaries to be inſtructed or educated under divers pe- 
nalties and diſabilities, by the ſtar. . 1. c. 4. and 
contributing to the maintenance of a Popiſh ſeminary is 
made a przmunire, Stat. 27 Elis. c. 2. See Paris r. 


e Sax. Selde, a Seat, or Stool) Is uſed | 
A9 Ri. 
It is aſo made to ſignify a wood of fallows or willows. | 1 

Geo. 1. 


ways the third Sunday before Quadrageſima exclu 


though 
| SEPULTURA, Is an offering made to the prieſt for 
the burial of a dead body. Tis mentioned in Domeſday. 


1 


SEMINIVERBIUS, A preacher or ſower of war. 
Pet. Bleſenſis ſermo 43. Seminiverbius in — arg 


tus in curia, advacatus in miſſa. 

SENAGIUM, (from Senatus, ſometimes uſed for 2 
Syned) Is the ſame with Synodal. Cowell, edit. 1 727. 
SENATOR, (Lat. ) As now taken, is a member of par- 
liament. In the laws of Edward the Conſeſſbr, we are 
told that the Britons call thoſe Senators whom the Saxons 
| afterwards called Aldermen, and ſometimes Senators ʒ not 

for their age, but for their wiſdom, for ſome of them 
were young men, but very well ſkilled in the laws. In 
Staundford”s Pleas of the Crown, cap. 28. we read 2 
charter of Nenuipb, King of the Mercians, viz. Cunſilio 
& _ epiſcoporum & Senatorum gentis ſue largitug 
fuit dicto monaſſerio, Fc. In thoſe days there were two 
men of authority in every county, viz. the 

whom the Normans aſterwards called Earl, and the Shire 
Reeve, whom they called Vicecomes, or Sberiff. 

SENDAL, (mentioned in ſtat. 2 R. cap. 1.) Seems to 
be fine linen or filk, or Cyprus ſilk, from the Italian 
Zenidalo;, but Sandal is a kind of phyſical wood brought 
from the Indies. | 

SENESCHAL, (Seneſchallus) Is a French word, but 
| borrowedgrom „being derived from Sein, a houſe 

or place, and ſchale, ſervut; we Exxliſb it a Steward, and 
ſo doth Co. on Lit. fol. 61. as the bigh ſcneſchal, or 
ſteward of England. —_— Pl. Cr. fol. 152. High 
ſeneſchal or ſteward, and ſcuth ſenefchal or under-ſte ward, 
Kitchin, fol. 8 3. is underſtocd of the ſtewards or under- 
ſtewards of courts ; Seneſhal de 4 de Roy, ſteward of 
the King's houſhold. Cromp. Frrif. fol. 102. See 25 


Ed. 3. ft. 7. cap. 5. 21. In purificatiane beate Mariæ, 
fuit filius Reg 


is Anglorum Pariftis & ſervivit Regi Franco- 


rum ad menſam ut Seneſchallus Francie. Rob. de Monte 


in anno IT 70. pag. 6 See Kennet's Gloſſary. 

SFENESC HALLO ET MARESHALLO QUOD 
NON TENEANT PLACTTA DE LIVERO TE- 
NEMENTO, Sc. Is a writ directed to the ſteward or 
marſhal of England, inhibiting them to take cognizance 
of any action in their court that concerns either freehold, 
debt, or covenant. Reg. Orig. fol. 185, 11. 

SENEUCIA, Widowbeoed. If a widow, having dower 
after the death of her huſband ſhall marry, vel filium, vel 
filiam in Seneucia peperit, ſhe ſhall forfeit and loſe her 
dower in what place ſoever in Kent. Tenen. in Gavelkind. 
Plac. Trin. 17 E. 3. 


SENEY-DAYS, Play-days, or times of pleaſure and 


diverſion. Cowell, edit. 1727. 


SENNA, What duties liable to on importation, 1 


Þ. 2. . 4 3. | 


| SEPARIA, (Separaria) A ſeveral, or divided inclo- 
_ ſevered or ſeparated from other ground. Paroch. 
Anti 

86 


336. 

PARATION, (S paratio) Is the living aſunder of 

man and wife. Sce MuLits. | 
SEPTUAGESIMA, (mentioned We/t. l. c. 5 1.) Is al- 


ve, from 
which, until the Oaves after Euſter, the ſolemnizing 


of marriage is forbidden by the Canon law. It is called 
Septuageſima, as being above ſeventy days before Eaſter, 


as Sexageſima and Quinguageſima, becauſe the firſt is ac- 
counted ſixty, the latter fifty days before the ſame feaſt, 
and are days appointed by the church to acts of penance 


and mortification, and are preparative to the devotion of 


Lent then approaching. The laws of King Canutus or- 
dained a vacancy from judicature, from Septuageſima to 
Qnindena Paſche. Sce QUuinqQuactsima. 

SEPTUM, An incloſure, a cloſe, and is ſo called, be- 
cauſe it is encompaſſed cum ſepe & fofſa, with a hedge and 
a ditch, or at leaſt with a hedge. 


SEPULCHRE, (Sepulhrum) Is the place where any 


dead body lies interred; but a monument is a place where 


ſomething is ſet up for the memorial of the deceaſed, 
the corps lie not there. Cowell, edit. 1727. 


Cowell, edit. 1727. 


SEQUATUR, 


S E Q 


SEQUATUR SUB SUO PERICULO, Is a writ 
that lies where a ſummons ad pgs eee is award- 
ed, and the ſheriff returns, that he 
by he may be ſummoned ; then goes out an alias and plu- 
ries, and if he come not at the pluries, then goes out this 
writ. Old Nat. Brev. fol. 163. Co. on. Lit. f. 101. 

SEQUELA CAUSE, The proceſs, and depending 
iſſue of a cauſe or trial. Cowell, edit. 1727. | 

SEQUELA CURLE, Suit of court. —E? guad ſint 
[:beri a Sequela curiæ. Mon. Angl. 2 par. fal. 253. 

SEQUELA MOLENDINI, The owning ſuit to. a 

icular mill, or being bound to grind corn in that only 
place; which was a duty and ſervice laid upon man 
tenants. Concedere ſeguelam molendini, was to grant al 
the toll and profit ariſing from ſuch cuſtomary rights. 
Cowell, edit. 1727. 

SEQUELA VILLANORUM. All the retinue and 
appurtenances to the goods and chattels of ſervile te- 
nants, which were at the arbitrary and abſolute diſpoſal of 
the lord. Cotvell, edit. 1727. | 

SEQUESTER, Is a term uſed in the Civil law for 


renouncing ; as when a widow comes into court, and dif- | 


claims to have any thing to do, or to intermeddle with 


her huſband's eſtate who is deceaſed, ſhe is ſaid to ſequeſ- | 


ter. Cowell, edit. 1727. | 
SEQUESTRATION, {Sequeſtratio) Is the ſeparating 


of a thing in controverſy from the paſſeſſion of both thoſe | 


that contend for it. And it is of two kinds, voluntary or 
neceſſary ; voluntary is that which is done by conſent of 
each party; neceſſary is that which the judge doth of his 
authority, whether the parties will or not. It is uſed alſo 
ſor the act of the ordinary, diſpoſing the goods and chat- 
tels of one deccalcd, whoſe eſtate no man will meddle 
with. er, fol. 232. num. 5. & f. 260. gum. 42. & fol. 
271. 3 4 | As alſo hes ths gathering the truits + 2 
benefice void, to the ule of the next incumbent. 28 H. 
8. c. it. F::t:ſcur, c. 50. and in divers other caſes. 
See Kennet's Giſſury in Sequeſtrare. | 

Sequeſtration in the court of Chancery is a commiſſion 
uſually directed to 7 perſons therein named, and impower- 
ing them to ſeize the detendant's real and perſonal eſtate 
into their hands, (or it may be ſome particular part or 
par cel of his lands) and to receive and ſequeſter the rents 

arc: fits thereof, until the defendant ſhall have an- 
ſwe i. (46 laintifF's bill, or performed fome other matter 
which ordered and enjoined him by the court, for 
not doing tool he is in contempt. Cur. Canc. 89. 

A Seque deut of Chancery is grounded on the 
ce of the at at arms, wherein it is certified that 
e tint had crsted himſelf; and therefore this 
piece and gives authority and power to the ſe- 
ener io art perſons o the plaintiff's own naming) 
to cute upon 424 keize his, the defendant's real and per- 
ſonal eſtate. | 
It appears that there were great ſtruggles between the 
Common law courts and courts of equity, before this 
proceſs came to be eſtabliſhed ; the forrmer holding that a 
court of conſcience could only give remedy in 2 
and not in rem; that Sequicſtrators were treſpaſſers, a- 
gainſt whom an action lay; and in the cafe of Colſton v. 
Gardiner, the Chancellor cites a caſe, where they ruled, 
that if a man killed a Scqueſtrator in the execution of ſuch 
proceſs, it was no murder. Cro. Eliz. 651. Brograve 
v. Watts, 1 Med. 259. But 2 Med. 258. that the 
Chancellor having iſſued ſuch Sequeſtration, it will be 
as binding as any other proceſs according to the rules of 
the Common law. 2 Chane. Ca. 44. 

But theſe were ſuch bloody and deſperate reſolutions, 
and ſo much againſt common juſtice and honeſty, which 
requires that the decrees of this court, which preſerved 
men from deceit, ſhould not be rendered illuſory, that 
they could not long ſtand; but this proceſs got the better 
of theſe reſolutions on this ground; iſt, that the extra- 
ordinary juriſdiction might puniſh contempts by the loſs 
of eſtate as well as the impriſonment ot the perſon, becauſe 
that liberty being a greater benefit than property, if they 
had a power to commit the perſon, they might take from 
him his eſtate till he had anſwered his contempts. 2dly, 
To ſay that a court ſhould have power to decree about 


things, and yet ſhould have no juriſdiction in rem, is a | 


Vor. II. N'. 125. 


nothing where- | 


S K Q 
perfect ſoleciſm in the conſtitution of the court itſelf. 
2 Peer Will. 621. 2 Ch. Ca. 44 

It has been ſaid, that the firſt inſtance of a 
tion, after a decree, was Sir Thomas Read's caſe in Lord 
Coventry's time, and that it was afterwards awarded in 
Chancery, in the caſe of Hyde v. Pitt, 1666, and affirmed 
in parliament; and by the court of Exchequer, Graves 
v. Fountaine, 1687, and ſince, without ſcruple. The 
doubt formerly was, that lands were not liable to execu- 
2 the ſtatute Weſtm. 2. cap. 18. 1 Ch. Ca. ga. 
2 Ch. Ca. 44. 

In Vernon: Reports it is ſaid, that rations were 
firſt introduced in Lord Bacor's time, and then but 
ringly uſed in proceſs, and after a decree to ſequeſter the 
thing in demand only. 1 Fern. 423. 


1. In what caſes a Sequeſtration is to be ard. 


The and of the - and 1 


1. In what caſes a Sequeſtration is to be awarded. 


A Sequeſtration iſt is the firſt proceſ 
„ : rl. 38s. 5 
againſt the me- 


1 Ch. Ca. Gr, 138. S. P. 
A Sequeſtration is alſo the firſt | 
nial ſervant of 8 within the words and meaning of 
the ſtatute 12. 3. for that otherwiſe ſuch ſervant would 
have greater privilege than his Lord. 1 Prer Will. 535. 
If there be a Sequeſtration n;/ againſt a peer for want 
of an anſwer, and the peer puts in an anſwer, that is in- 
ſufficient; yet the order for a ſequeſtration ſhall not be 
abſolute, but a new ſequeſtration nf. 2 Pur Will. 385. 
Notwithſtanding the ſuperintendent power of the courts 
in this kingdom over thoſe in Ireland, and what is ſaid in 
ſome of our books, it ſeems to be now the better opinion, 
that the court of Chancery here cannot award a ſequeſtra- 
tion againſt lands in Ireland. 1 Vern. 76. 2 Ch. Ca. 
189. 2 Peer Mill. 261. 
It was faid, that ſuck proceſs had been awarded to the 
governor of North Carolina; but herein it was doubted 
whether ſuch ſequeſtration ſhould not be directed by the 
King's council, where alone an appeal lies from the de- 
crees in the plantations. 2 Frer Mill. 26 1. 
Copy holds may be ſequeſtered, though not extendible 
at Common law or the ſtatute of Vm. 2. for courts of 
equity have poteſtatem extracrdin* et abſolutam; but it 
| ſeems a doubt whether ſuch a ſequeſtration can be re- 
vived againſt the heir of a copyholder, which ariſes 
| from the difficulty of obliging the Lord to admit, and 
depriving the Lord of his fine, &c. upon the death of 
his tenant. Ch. Ca. 46. Vide 1 Bernard. 431. | 
A . ſequeſtration out of Chancery is more effectual than 
an execution by fieri facias at law; for a ſequeſtration 
may lie againſt the goods, though the party is in cuſtody 
upon the attachment; whereas in law, if a capiar ad ſa- 
| tisfaciendum is executed, there can no fi. fa. ide. Caſes 
in Lard Talbot Time 2232. bs: 
Where the ſequeſtrators ſeize the real eſtate of the par- 
| ty, any tenant or other perſon who claims title to the 
eſtate ſo ſequeſtered, either by mortgage, judgment, leaſe 
or otherwiſe, who hath a title paramount to the ſequeſ- 
tration, ſhall not be obliged to bring a bill to conteſt ſuch 
title, but he ſhall be let in to conteſt ſuch a title in a 
ſummary way. | 
He may move by his counſel as of courſe to be ex- 
| amined pro intereſſe ſuo; and in this caſe the plaintiff is to 
exhibit interrogatories in order to examine him for a 
diſcovery of his title to the eſtate, and he muſt be examined 
upon ſuch interrogatories accordingly ; and the maſter 
muſt ſtate the matter to the court, and the parties ma 
enter into proof touching the title to the eſtate in queſ- 
tion; and when the maſter hath ſtated the whole mat- 
ter, the court proceeds to give judgment therein upon 
the report; and if it appears that the party who is ex- 
amined pro intereſſe ſuo hath a plain title to the eſtate, 
and is not affected with the ſequeſtration, then it is to be 
| * B againſt him, with or without coſts, as the 


court 
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court ſhall deterniine upon the circumſtances of the cafe, 
and ſo vice verſa. See Cum. 712. 1 Peer Will, 308. 

The ſequeſtration binds from the time of awarding the 
commiſſion, and not only from the time of executing 
it ard its being laid on by the commiſſioners ; for if that 
ſhould be admitted, then the inferior officer would have 
ligandi & non ligandi poteſtatem. 1 Vern. 58. 


2. The power and duty ge Ap, and when 


a ſequeſtration is determine 


The ſequeſtrators are officers of the court, and as ſuch 
are demeanable to the court, and are to act from time to 
time in the execution ot their office as the court ſhall 
direct; they are to account for what comes to their hands, 
and are to bring the money into court as the court ſhall 
direct, to be out at intereſt, or otherwiſe, as ſhall 
be found ary ; but this money is not uſually paid to 
the plaintiff, but is to remain in court *till the defendant 
hath appeared or anſwered and cleared his contempt, and 
then whatſoever hath been ſeized ſhall be accounted for 
and paid over to him; however, the court hath the whole 
under their power, and may do therein as they pleaſe, 
and as ſhall be moſt agre to the juſtice and equity of 
the caſe. 

The plaintiff's counſel may move and obtain an order 
for tenants to attorn and pay their rents to the ſequeſtra- 
tors, or for the ſequeſtrators to ſell and diſpoſe of the 
goods of the party, and to keep the money in their hands, 
or to bring it into court, as ſhall be moſt adviſeable and 
diſcretionary, and fitting for the court to do. | 

Sequeltrators on meſne proceſs are accountable for all 
the profits, and can retain only ſo far as to fatisfy for con- 
tempt. 1 Fer. 248. 

It ſequeſtrators, having power to fell timber, diſpoſe 
of 7000 l. worth, and only bring 2000/. to account, 


they, as officers and agents of the court, are reſponſible, | 


and not the plaintiff. 1 Vern. 161. 


A ſequeſtration is in nature of a levari at Common | 


law, the parey ſequeſtering has neither jus in rem, 
vel in re; the legal eſtate of the premiſſes remaining in 
every reſpe& as before. 1 Peer Will. 307. 
being in poſſeſſion of a great houſe in 
St. Fames's ſquare, which was the defendant's for life, the 
court ordered that the maſter allow a tenant for the houſe, 
and the ſequeſtrators to make a leaſe, and the tenant to 
enjoy. 3' Ch. Rep. 87. : 
It was moved, that the irregularity of a 
might be referred to the deputy, which was taken out 
againſt the defendant for not appearing, by reaſon of its 
being taken out ſooner than by the courſe of the court it 
could, and yet the ſequeſtrators had taken the goods off 
the premiſſes, and threatened to ſell them; the chief ba- 
ron faid, that as to the ing the goods off the premiſ- 
ſes, it was clear the ſequeſtrators could do that, becauſe 


a ſequeſtration upon meſne proceſs anſwers to a diſtrin- 


gas at law; but however, as to felling them, the court 
agreed in the preſent caſe it could not be lawful, and ſaid 
it had lately been ſettled on debate; and obſerved further, 
that courts of equity could not authoriſe ſequeſtrators to 
ſell goods even upon a decree till Lord Stamford”s caſe, 
which makes decrees in this reſpe& equivalent to a judg- 
ment; and even now the counſel ſaid, ſequeſtrators can- 
not fell but by leave of the court; however, the court 
ſaid this was a matter proper for them to conſider upon 
another occaſion, and therefore only referred the irregu- 
larity of the ſequeſtration as to the point of time to the 
deputy. 1 Barnard. Rep. 212. in Scacc'. 

Lands were decreed to be liable to 500 J. per ann. for 
the life of A. and a ſequeſtration and injunction for the 
poſſeſſion to that purpoſe ; the defendant againſt the in- 
junction enters upon the lands, and receives the profits to 
the value of 1972/. and thereupon was decreed to pay it; 
and after the death of A. it was decreed that the ſequeſ- 
tration ſhould cominue againſt the defencant for the pay- 
ment of that money; and now the defendant moved to 
have liberty to fell timber to raiſe money for his ſubſiſ- 
tance, alleging that the ſequeſtrators had only the poſſeſ- 
fion and the perception of the annual profits by the courſe 
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| of the court, and therefore it could be no 
have this granted: But Sir H. Grimſton, 

Rolls, retuſed ; for iſt, This invades the decree which 


is for the quiet poſſeſſion, which will be difturbed ; 
defendant enters to cut down timber; 2dly, The . 


prejudice to 
maſter of the 


dant not having performed the decree by the 
the money, he ſhall not receive — — 
court whilſt he ſtands in contempt ; 3dly, If he will 
with the ſale of his timber pay the plaintiff his debt, and 
fo diſcharge the ſequeſtration, there might be tome rea- 

ſon for it ; but for him to raiſe monies to other purpoſes 
| he ſhall not be favoured ; and ynleſs the plaintiff wil 

conſent, he ſhall not have liberty to fell. 4 Feb. 16 f 
17 8 — v. Darrel. 

ueſtration that iſſues as a meſne proceſs of 

court will be diſcontinued and determined by the —— 

the party; but where a ſequeſtration iſſues in purſuance 
ot a decree, and to compel the execution of it, there 

though the ſame be for a perſonal duty, it ſhall not be 
determined by the death of the party. 1 Vern. 58. 

A ſequeſtration againſt the father, who appearcd to be 

only a tenant for life, and on his death the ſequeſtration 

was diſcharged. 1 Ch. Ca. 241. 2 Ch. Ca. 46. | 

The bill was to revive a ſequeſtration obtained againſt 

the defendant's huſband for a perſonal duty before his in- 
termarriage with the defendant, and to avoid the de- 
fendant's eſtate in dower in the lands that were ſequeſter- 
ed before the marriage, it being inſiſted that thoſe lands 
were bound by the ſequeſtration, and covered therewith, 
that the defendant's right of dower could never attach 
them; but on a demurrer to this bill, the demurrer was 
allowed ; and it was ruled, that ſuch a ſequeſtration 
ſhould not bind the feme who came in for her jointure or 
| dower ; but whether the heir in fee - ſimpie ſhould in ſuch 
caſe have the eſtate bound, and ſubject to ſuch a ſequeſ- 
tration, or not, was doubted ; and the caſe not being 


Afterwards this laſt point came before the ſame lord 
keeper in another cafe, when his lordſhip inclined to 
think that a ſequeſtration of a perſonal duty determined 

with the death of the party, and could not be revived 
againſt the heir ; but his lordſhip took time to conſider of 


it, and would be attended with precedents. 1 Vern. 166. 
| It feems to be now ſettled, that a ſequeſtration is a 


| ſo that ſuch a ſequeſtration being grounded on a decree for 
debt or perſonal duty, cannot be revived againſt the heir 
of the defendant ; otherwiſe in thoſe cafes in which the 
heir is bound. 2 Peer Will. (621.) Sce 19 Vin. Abr. tit. 


1 — 
SEOQUESTRO HABENDO, I a writ judicial, for 
the diſſolving a ſequeſtration of the fruits of a benefice 
made by a biſhop at the King's command, thereby to 
' compel the parſon to appear at the ſuit of another; for 
the parſon upon his appearance may have this writ for the 
diſcharge of the ſequeſtration. Reg. Fudic. fal. 36. 
| SERJEANT, or SERGEANT, {Serviens,) Is deriv- 
from the French Serjeant, i. Satelles, a man of the guard, 
ſo called, becauſe he was ſæpe accitus ad res neceſſarias in 
exercitu peragendas ; ſo Calepine. But Skene de verbor. 
fegnif. verbo ſerjeant, faith, it is, vox compoſita de ſerrer, 
mY eft includere, & gent, quod pro gente, plebe vel popu- 
| — This word is diverſly uſed in our law, and 
applied to ſundry offices and callings. Firſt, A ſerjeant at 
law (or of the coif) is the higheſt degree taken in that 
profeſſion, as that of a doctor in the Civil law. And to 
theſe, as men beſt learned and moſt experienced of all 
others, one court is ſet a-part for them to plead in by 
themſelves, which is the court of Common Pleas, where 
the Common law of England is moſt ſtrictly obſerved ; 
and though they have this court to themſelves, yet they 
are not reſtrained from pleading in any other courts, 
where the judges (who cannot have that honour till they 
have taken the degree of ſerjeant at /aw,) call them 
brothers, and hear them with great reſpe& next to the 
King's attorney and ſolicitor general. Theſe are made 
by the King's mandate, or writ, directed unto them, 
commanding them, upon a great penalty to take > 
| them 


! 
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them that degree by a day certain therein aſſigned, Dyer, 


72. num. 1. See Count. And of theſe is the King's 

cant, being choſen commonly out of the reſt, in re- 
ſpect of his great learning, to plead for him in all cauſes, 
eſpecially in thoſe of treaſon. & . PI. Cre. lib. 7. 
cap. 1. And of theſe there may be more if it pleaſe the 
King. This in other kingdoms is called Advecatus Re- 
gius. Caſſan. de conſuet. Burgund. pag. 850. With what 
ſolemnity theſe ſerjeants are created, read Forteſcue, cap. 
go. Cro. 3. par. fot 1. and 2 Infl. fal. 215. Theſe 
were called anciently Servientes narratores. Edward 
the Sixth's time, ſerjeant Benloes wrote himſelf ſolus ſer- 
Giens ad legem. It ſeems for ſome time there was none 
but himſelf. Mr. Selden tells us they were formerly cal- 
led doclores legis, though others are of opinion that the 
judges are more properly doctores legis, and the ſerjeants 
are batchelors of laws. However, Spelman writes, That 
though a ſcrjeant may be richer than all the doQtors in 
the commons, yet a doctor is ſuperior in degree to a ſer- 
jcant; for the very name of a doctor is magiſterial, but 
chat of a ſerjeant is miniſterial; for he is ſerviens ad le- 
gem, the doctors are ſeated and covered when they 
plead, but the ſerjeants ſhall ſtand uncove:ed at the ber, 
only they have a coif on their heads, which is ſignum ſla- 
tus & gradus. This word ſerjeant is uſed in Britton for an 
officer belonging to the county, and the ſame whom Brac- 
ten in his 15 book, c. 4. num. 6. calls ſervientem bun- 
dredi, and is in truth no other than the bailiff of the 
hundred; and the ſteward of a manor is called ſerviens 
Mancrii. Coke, vol. 4. Copybold caſes, fal. 21. a. The 
next is a 2. at arms, or the mace, ( ſer vient ad arma) 
whoſe office is to attend the perſon of the King. Stat. 
7 H. J. cap. 3. to arreſt traitors or perſons of condition, 
and to attend the lord high ſteward of England, fitting in 
judgment upon any traitor, and ſuch like. (Pl. Cor. lib. 
3. cap. 1.) Of theſe, by the ſtatute 13 R. 2. c. 6. there 
may not be above thirty in the realm, two of them, by 
the King's allowance, do attend on the houſes of Parlia- 
ment, whoſe office in the houſe of Commons is, the kee 
ing of he doors, and (as of late it hath been uſed) t 
executi-. of fuch commands, eſpecially touching the ap- 
prehenſian of any offender, as that houſe enjoin him. 
Cromp. Fur. fil. 9. Another of them attends on the 
Lord Chancellor or Lord Keeper, in the Chancery. And 
one on the Lord Treaſurer of England: One upon the 
Lord Mayor of Londsn, upon extraordinary folemnities ; 
one attended upon the Lord Preſident of Wales, and an- 
other upon the Lord Preſident of the North, &c. Cowell, 
edit. 1727. | 

Theſe lerjeants at arms are in the old books called vir- 


gatcres, becauſe they cartied ſilver rods gilt with gold | 


before the King. In eadem curia Regis ſunt virgatores 
populum gravantes, gravia feoda petentes. Fleta, lib. 2. 
cap. 38. See 19 Vin. Abr. 334. 4 
Another ſort of ſerjeants are chief officers who exe- 
cute civil functions or offices within the King's houſhold ; 


c. 12. 


There is likewiſe a more inferior kind of ſerj cant: of | 


the mace, whereof there are many in the city of London, 
and other corporate towns, that attend the mayor or 
other head officer, chicfly for matters of juſtice. Kitchin, 


fel. 143. And theſe are called ſervientes ad clavem. New | 


Book of Entries, verbo, Scire facias in Mainpernors, cap. 
3. fol. 538. There was alſo a kind of ſervants in reli- 
gious houſes, called ſerjeants; anciently all the juſtices 
in Eyre had certain officers attending them, called ſer- 
jeants, (as appears by Weſtm. 1. cap. 30.) which Fleta 
calls virgatores ſervientes, and were in the nature of our 
tip-ſtaffs. ; | 
"SERJEANTY, (Serjeantia,) Signifies in law a ſervice 
that cannot be due to any Lord from his tenant, but to the 
King only ; and this is either grand or petit. The firſt is, 
| where one holds land of the King by ſervice, which he 
ought to do in his own perſon; as to bear the King's 
banner, ſpear, &c. Petit (an is where a man holds 
land of the King, to yield yearly ſome ſmall thing to- 
wards his wars; as a ſword, dagger, bow, c. of 
which read Prafon, lib. 2. cap. 16. J 37. & Britton, 


ſerjeantiam | 
urandi opera mini ie, caſtrum 
EE 


the unreformed religion. 


able to the 
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cap. 65. num. 1, 2. — funmum ef 
& iluſtriſſimum, quod nec patronum aliquem agnoſcit præter 
Regem, ſays the learned Spelman ; — 

ing ſlon in com. ſerjantiam, de- 
Rege Angliæ Saltum, & Pettum, alias unum 
faltum, unum ſufflatum, & num bombulum. And Sir 
Richard Nocteſiy held lands at Seton by ſerjeanty, to be 
vantrarius = 2 22 when he 
went into Caſcuigne, Donec peruſus fuit puri arum 
precii 4d. — w , — owe 
pence price. This ſervice being to be performed when 


the King went into Gaſcoigne, to make war, is knight's 


ſervice. Co. on Lit. fol. 6g. See the ſtatute 12 Cur. 


2. cap. 24. whereby all tenures, &c. are turned into 
free and common ſecage, but the ſervices of 
grand ſergeanty are therein excepted. Jobannes Free- 


man tenet unam vir gatam terre, men- 


ini Regis. Lib. niger Herefordiee. r- 
vices or tenures are now turned into ſecage, yet it may 
be to ſhew how they are deſcribed in our old 
law-books, which ſee under the word iti See 
Skene de verbor. fegnif. and Kennet's Gloſſary. | 
| SERMONIUM, An interlude or play acted by inter- 
locutory perſons. Before the modern improvements of 
the ſtage, theſe ruder fort of farces were even a part of 

The inferior orders of the 
clergy, aſſiſted by boys and children, uſed to act over 
ſome hiſtorical — 2 of the church, ſuit- 
Cowell, edit. 1727. 195 

SERVAGE, (mentioned in ſtatute 1 Rich. 2. cap. 6.) 
That is, when each tenant, beſides payment of a certain 
rent, finds one or more workmen for his lord's ſervice. 


Ing. 7 Ed. 1. Nott. Etiam eft religio illa poſita in ſervagio 


abbates Ciſtercienſer, guad ſervitium Dei in bac parte 
— Parl. 33 E. ——— SERVICE. King 
Fobn brought the crown of England in ſervage to the ſee 
of Rome. 2 Inft. 274. | 

SERVANTS, Their victuals and apparel r 

37 H. 3. c. 8. Servants that riotouſly take their maſters ' 
goods to ſurrender upon proclamation, and they may be 
committed till they anſwer to the executors, 33 Hen. 6. 


c. 1. For other matters, ſee AgTiFictrs, Fxroxv, 
Fins, LABOURERS, MANUFACTURES. 


SER VI, Bond-men, or ſervile tenants. Our northern 


ſervi had always a much eaſier condition than the Raman 
 flaves. Servis non in naſtrum morem deſcriptis per fami- 


liam miniſteriis utuntur. Suam quiſque ſedem, ſuos pe- 
nates regit. Frumenti madum dominus, aut pecoris, aut 
veſtis, colono injungit, & ſervus battenus paret. Tacitus 
de Moribus . Which plainly deſcribes the 
condition of our Saxon and Norman ſervants, natives and 


villains, whoſe ſervitude did more reſpe& their te- 
of which you may read many in the ſtatute of 33 H. 8. 


nure, than their perſons. No author has fixed the 
diſtinction between 282 and, villanus, though un- 
doubtedly their ſervile ſtate was different, for they are 
all along in the Dome ſday- boot diſtinguiſhed from each 
other. So in Burceſter there were——Quingque ſervi, & 
viginti offs villani, c. I ſuppoſe the ſerui were thoſe, 
whom our lawyers have fince called pure villanes, and 


villanes in groſs, who, without any determined tenure of 


land, were at the arbitrary pleaſure of the lord appoint- 
ed to ſuch ſervile works, and received their wages or 
maintenance at diſcretion of the lord. The other were 


of a ſuperior degree, and were called villani, becauſe 


they were ville & glebe adſcripti, i. e. held ſome cot- 
tage and lands, for which they were burdened with ſuch 
ſtated ſervile offices, and were conveyed as 
to the manor or eſtate to which they belon See 
Kennet's Gloſſary. The name and quality of their bond- 
age do often occur in Domeſday regiſter : and their condi- 
tion, no doubt, was worſe than that of the bordari: or 
Catſeti, who performed likewiſe ſome ſervile offices for 
their lord, and yet as to their perſons and goods were not 
obnoxious to ſervitude, as the proper ſervi were. Theſe 


were 
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were of four forts, 1. Such as ſold themſelves for a live- | 


hood. 2. Debtors that were to be fold, for being inca- 
pable to pay their debts. 3. Captives in war, retained 
and employed as perfect ſlaves. 4. Nativi, ſuch as were 
born ſervants, and by fuch deſcent belonged to the ſole 
property of the Lord. —All theſe had their perſons, their 
children, and their goods, at the diſpoſal of their Lord, 
incapable of making any will, or giving away any mat- 
ter. Cowell, edit. 1727. 

SERVICE, /Servitium) Is that ſervice which the te- 
nant, by reaſon of his fee, oweth unto his lord. Ho- 
toman thus defines it: Servitium eſt munus obſequiicliente- 
laris, de verbis feudal. It is ſometime called Servage, as 
1 R. 2. cap. 6. Our ancient law books make many divi- 
ſions of it, as Brac on, lib. 2. cap. 16. and Britton, cap. 

66. into perſonal and real; alſo into military and baſe : 
and Bratton, ubi ſupra, num. 7. into intrinſic and extrin- 

fic. Servitium intrinſecum is due to the capital Lord of 
the manor. Forinſecum is that which is due to the King, 
and not to the capital Lord. Service is allo divided into 
frank and baſe, the one termed liberum ſervitium, the 
other villenagium. It is alſo divided into continual or 
annual, and caſual or accidental; the former is the ſeiſin 
of rent, the other, ſeiſin of relief. Co. 4. Rep. fol. 9. 
Bevill's cale. See CorryorD. See SOCAGE. Thomas 
Leigh, eſq; at the coronation of King Charles the ſecond, 
brought up to the King's table a meſs of pottage, called 
dilicgrzut, which ſervice had been adjudged him by the 
court of Claims in right of the manor of Addington in 
Surry, whereupon the Lord High Chancellor preſented 
him to the King, who accepted the ſervice, and after- 
wards knighted him. Cowell, edit. 1727. 

SERVICE AND SACRAMENTS. The penalty of 
depraving the ſacrament of the altar, 1 El. 6. c. 1. 

The bſeſſed ſacrament to be adminiſtered in both kinds, 
. tern oB6.c cod 

A repeal of all acts concerning religion, 1 £4.6. c. 12. /. 3. 

For the uniformity of the ſervice and adminiſtration of 
the ſacraments, 2 & 3 El. 6. c. 1. 5&6 Ed. 6. c. 1. 
1 El. c. 1. 8 LI. c. 1. . 3. 13 & 14 Gar. 2. c. 4. 

Penalty of reviling the prayer-book, c. 2 F 3 Ed. 6. 
C. 1. . 2. 

Winne biſhops may join with juſtices in determining 
offences, 2 F 3 Ed. 6. c. 1. /. 4. 

Pravers may be ſaid in Greek, Latin, c. in univerfi- 
ties, 2 F 3 Ed. 6. c. 1. , 6. 13 & 14 Car. 2. c. 4. /.18. 

Biſhops, Ec. may puniſh by church cenſures, 2 & 3 
El. 6. c. 1. .. 12. 5 & 6 Ed. 6. c. 1. /. 3. 1 l. c. 
2. J. 16. | | 

In perſons to reſort to their pariſh churches, 5 & 6 
c. 1. Ed. 6. 

Penalty to be preſent at other worſhip, 5 & 6 Ed. 6. 
4. . 

32 ſervice ſhall be uſed as in the laſt year of King 
Henry 8. 1 Mar. ſt. 2. c. 2. 

The penalty of diſturbing a preacher or prieſt ſaying 
divine ſervice, or pulling down an altar, Fc. 1 Mar. ft. 
2.&Y | 

1 on the pariſh, if offenders eſcape, 1 Mar. 
2. 6. . | 
| # The ES of not repairing to church on Suadayt and 
holidays, 1 El. c. 2. . 14. 35 El. c. 1. 

Ordinary may puniſh offences, 1 El. c. 2. /. 23. 

The bible and divine ſervice ſhall be tranſlated into 
the Welſb tongue, 5 El. c. 28. 

Penalty on perſons maintaining doctrine contrary to 
the articles, 13 El. c. 12. J 2. ; 

All eccleſiaſtical perſons to read and ſubſcribe to the 
book of common prayer, Fc. 13 & 14 Car. 2. c. 4. 
15 Car. 2. c. 6. 

All perſons in office to take the ſacrament and the de- 
claration againſt tranſubſtantiation, 25 Car. 2. c. 2. 
Time given to thoſe in the Fleet, and beyond the ſea, 
until three calendar months after their return, 13 Geo. 
1. c. 29. Four months, 2 Geo.'2. c. 31. 

Six months given for taking the ſacrament, 16 Ges. 2. 
c. 30. |. 3. 

. of impediments by the ordinary, for not 
reading the ſervice, extended to the certificate of ſub- 
ſeription, 23 Geo. 2. c. 28. | 
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Reading the articles to indemnify againſt f 

int of time, 23 Geo. 2. c. 28. / I mn . 

SERVICE SECULAR, (mentioned in ſtat. 1 EI. 
cap. 1.) Is worldly ſervice, contrary to ſpiritual and » 
cleſiaſtical. A 

SERVIENTIBUS, Are certain writs touching ſervants 
and their maſters, violating the ſtatutes made againſt their 
abuſes, which fee in Reg. Orig. f. 189, 190, 191. | 

SERVITIUM FEODALE ET PREADIALE 
Was not a perſonal ſervice, but only by reafon of the lands 

which were held in fee. Braon, lib. 2. cap. 16. pur. 7 
SERVITIUM FORINSECUM, Was a ſervice 
which did not belong to the chief Lord, but to the King 
It was called Forinſecum andForaneum, becauſe it was done 
Foris, vel extra Servitium quad fit domino capitali, We 
read ſeveral grants in the Monaſtic. 2 tom. p. 48. of all 
liberties, with the appurtenances, /alvo forenſs Servitio. 
SERVITIUM INTRINSECUM, Is that ſervice 
which was due to the chief Lord, alone from his vaſſals. 
Bradlon, lib. 2. cap. 16. Fleta, lib, 2. c. 14. par. 7. 
SERVITIUM LIBERUM, Was a /ervice to be done 
by the feudatory tenants, who were called /iberi bominer, 
and diſtinct from vaſſals ; as likewiſe was their ſervice, for 
they were not bound to any of thoſe baſe ſervicer, as to 
plough the Lord's land, &c. but only to find a man and 
horſe to go with the Lord into the army, or to attend his 
court, Fe. Sometimes it was called Servitium liberum 
armorum, as in an old rental of the manor of South Malling 
8 122 mentioned by Somner in his treatiſe of Gavel. 

ind, fol. 56. 
| SERVITIUM REGALE, Royal ſervice, or the 
rights and prerogatives that within ſuch a manor belong 
| to the King, if Lord of it, which were generally rec- 

koned to be theſe fix, 1. Power of judicature in matters of 
property. 2. Power of hte and death in felonies and 
| murders. 3. A right to waits and ſtrays. 4. Aſſeſſ- 
ments. 5. Minting of Money. 6. Aſſiſe ct bread, beer, 
weights and meatures. All theſe entire privileges were 
annexed to ſome manors in their grant trom the King, 
and were ſometimes conveyed in the charters of donation 
to religious houſes. Paroch. Antig. 60. 5 
SERVI TESTAMENTALES, Were thoſe whom 
we now call covenant ſervants. They are mentioned in 
the laws of King Atbelſtun, c. 34. 

SERVITIES ACQUIETANDIS, Is a writ judicial 
that lies for one diſtrained for /ervices to A. who owes and 
performs to B. for the acquittal of ſuch ſervices. Reg. of 
Writs Fudic. fol. 27. a. & 36. 6. g 5 

SERVITORS OF BILLS, Are ſuch ſervants or 
' meſſengers of the marſbal belonging to the King's 

Bench as were ſent abroad with 5:/ls or writs to ſummon 
men to that court; they are now more ordinarily called 
tifflaves. Stat. 2 H. 4. c. 23. 

SESSEUR, (mentioned in ſtat. 25 Ed. 3. c. 6.) Seems 
to ſignify the aſſeſſing or rating of wages. 

SESSION OF PARLIAMENT, The paſſing 


bills, by giving the Rayal aſſent thereto, doth not . 
ſeſſtan; but the ſeſſton of parliament continues till it be 
prorogued or diſſolved. Sec 4 par. Inſt. fol. 27. Seſſia 
3 is * ſitting of the parliament. See 19 Vin. 
Ar. 337: 338. 
SESSIONS OF THE PEACE, A court of record, 
held before two or more juſtices of peace (quorum unus ) 
for execution of the authority given them by their com- 
miſſion, and certain acts of parliament. And the juſtices 
in ſeſſions have power to hear and determine treſpaſſes 
' againſt the public peace, Ac. and many offences M ſta- 
tute. This court is held four times in a year at me 
place within the county, &c. allo beſi.ſes the general! aſ- 
ſions of the peace, there are priva:- ſeſſions held by tue 
juſtices, for divers particular branches of the buſineſs ot 
—1 offices. Dalt. Fuft. 573. See 19 Vin. Ar. 339 
2 ESSIONS FOR ORDERING SERVANTS, 
Called ſtatute ſeſſions, held by conſtables of hundreds, 
Se. 5 Eliz. See STATUTUM SESSIONUM. 


SESSIONS FOR WEIGHTS AND MEASURES. 
In London, four juſtices from among the mayor, recorder, 
| and 


S E W 
and aldermen, (of which the mayor or recorder to be one) 
may hold a ſeſſions to enquire into offences of ſelling by 
_ falſe weights and :neafures, contrary to the ſtatutes; 
and to receive indictments, puniſh the offenders, c. 


Charter Cha. 1. 

SETTLES ENT OF THE POOR. See Arrxkx- 
rick, BasTarD, Foor. Burn's Juſtice, tit. Poor, and 
19 Vin. Abr. tit. Settlement of the Poor. 

SEVEN-OAKE, Wool-key, how veſted in truſtees 


for the King, ſubject to an agreement concerning the free- 
in Seven-vake. 8 Geo. 1. c. 31. 


- SEVERAL ACTION, Is where two or more perſons 
are ſeve: ally charged in any action. 

SEVERAL COVENAN'F, A covenant by two or 
more ſeverally ; and in a deed where the covenants are 
ſeveral between divers perſons, they are as ſeveral deeds, 
wrote in one piece of parchment. $ 23. 

SEVERAL INH. RITANCE, An inheritance con- 
veyed, ſo as to de!cund, or come to two perſons ſeverally 
by moieties, &c. Sce INHERITANCE. 

SEVERAL TAIL, {(Tallium /eparatum) Is that, 
whereby land is given and inta:led ſeverally to two. For 
example, Land is given to two men and their wives, and 
to the heirs of their bodies begotten, the donees have joint 
eſtates for their two lives, and yet they have ſcveral in- 
heritances, becauſe the iſſue of the one i 


SEVERAL TENANCY, (Tenure ſeparalis) I; a 
plea or exception taken to a writ that is laid againſt two 


as joint, whici are ſeveral. Broke, tit. Several Tenancy, | 


ol. 273. 
15 Si" Vin ANCE, I the ſinvling or ſevering of two, or 
more, th:at are joint d in one gt. For example, if two 
join i 4 writ 4 /ih-r? te probar...:,and the one afterwards 
ber it. hefe ſ-verance is pern..*ted ; fo that notwith- 


ſtar enn of the one, tlie other may ſeverally 
proc. N. B. fol 78. ard Bro. tit. Severance and 
Fum 38. Tiere is alio Severane of the tenants 
inn 4s when one or two, or ore diſſeiſors, 

; r uPO! the writs, and not ti.e ot ner. wv Book of 
22 1, 19. 1 204 Zeoerance in attaints, ibid. fol. 95. 
ann debt, where two or more executors are 

nam , ifs, and the one refuſes to proſecute. id. | 


fol. 2. Severance of corn is the cutting and carrying 
i oF from tlie ground, and ſometimes the ſetting out the 
| tithe from the re{t of the corn, is called Severance. See 
Cro. Rep. 2 par. fol. 225. There is alſo Severance in 
quare impedit. Co. Rep: 5 fel. 97. See SUMMONS 
AND SEVERANCE. | | 
SEVERN. See Fisn, Rivers. 


bus dufta ad aquas ejiciendas, Fc. A paſſage or gutter to 


water into the ſea, or a river. 6 H. 6. cap. 5. c. 7. 


and 12 Car. 2. cap. 6. And commiſſioners of ſewers are 
ſuch as by authority under the Great ſeal, ſee drains and 
ditches well * and maintained in marſhy and fenny 
countries, for the 

the ſea, and preſerving graſs upon the land for the feed- 
ing of cattle. See the ſtatute 15 Car. 2. cap. 17. and 
17 Car. 2. cap. 11. touching the draining the great level 


in the fens called Bedford Level, and the authority of the | 


governor, bailiff, &c. as Commiſſioners of 


Sewers. Co- 
well, edit. 1727. | 


Commiſſions of ſewers ſhall be awarded by the Chan- | 


cellor, 6 H. 6. c. 5. 18 H. 6. c. 10. 23 H. 6. c. 8. 


x2 I. ach 4K. „ GH „ 16. » 
Car. 2. c. 16. | 


Power given to the commiſſioners to execute their or- 
dinances, 8 H. 6. c. 


g | 
The authority, Sc. of commiſſioners of ſewers, 23 


H. 8. c. 5. 

The tas ſhall be reſident in the county, 25 
H. 8. c. 10. | | 

The power of taxing the King's lands, 3 & 4 EA. 6. 
c. 8. 

The commiſſioners in G anſhire have power to 
prevent damage by ſand ariſing the ſea, 1 Mar. ft. 
3 0. 11. 


Directions for the commiſſions of ſewers, and the ex- 
ecution of them, 13 El. c. . 
Vor. II. Ne. 125. 


| have his mot- | 
ety, and the iſſue of the other, the other moiety. Cocuell. | 


better conveyance of the water into | 


| 


| 
| 


| 


| 


| 


Et unum Sextarium ſalis apud 


| England give io their ſmith for 6 
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Fines to be eſtreated yearly, 13 EI. c. g. J. 6. 
Under what penalties, 3 Geo. 1. c. 15. /. 12. 

| Water-courſes within two miles of London falling into 
3 Fac. 1. c. 14. 2W.&M fe 2. c. d. .. 14. 

e draining of Sedgmore,, 10 & 11 ＋ c. 26. 

The common council of Landon authorited to appoint 
cemmiſſioners of ſewers, 19 Car. 2. c. 3. 22 9 23 


Car. 2. c. 17. 7 Ann. c. 9. 


The commiſſioners impowered to decree copyholds 
from the owners for the taxes, and to diſtrain goods, 7 
An. c. 10. ,. 3. See 19 Vin. Sr. tit. Sewers. 

SEXAGESIMA. See SEPTUAGESIMA. 

SEXTARY, (Sextarins) Was an ancient meaſure, 
containing about our pint and a half, (according to our 
Latin dictionary.) The town of Leiceſter paid among 
other things to the King yearly, twenty-five meaſures cal- 
led Sextaries of honey, as we read in Domeſday. And in 
Clauſ. 4 Ed. 3. m. 26. we find treſdecem Sextarios vini. 
ainflete, Mon. Ang]. 
2. par. fol. 849. b. Decem mittas braſti, quatuor Sexta- 
rios avene ad præbendum. Idem, 1. par. fol. 136. b. 
where it ſeems to have been uſed for a much greater 
quantity. A Sextary of ale contained ſixteen Lagenas. 
Cowell, edit. 1727. See CoLsEsTER. 

SEXTERY LANDS, (mentioned in the firſt part of 
the Baronage of Fngland, fol. 324.) are lands given to a 
church or religious houſe, for maintenance of the Sexton 
or ſacriſtan. Cowell, edit. 1727. 

SHACKE, Is a cuſtom in Norfolk to have common for 
hogs, from the end of harveſt till ſeed-time, in all mens 


grounds without contradiction. Co. 7 Rep. fel. 5. Cor- 
bet's caſe. And in that country, To go at ſbacke, is as 


much as to go at large. Cowell, edit. 1727. | 

SHALLOONS, Under what penalties not to be ex- 
N any place but England, 10 & 11 

- F- ©. $©. 

SHARPING-CORN, Is a cuſtomary gift of corn, 
which at every Chriſtmas the farmers in =. parts of 
arpning their plough- 
irons, harrow-tines, and ſuch like, and exceeds not 
half a buſhel for a plough land. Carwell, edit. 1727. 

2 A grove of trees, or a wocd. 1 Inſt. fol. 
kc SHAW ALDRES, Soldiers. Cowell, edit. 1727. 
SHEADING, A riding, tithing, or diviſion in the i/le 
of Man, where the whole iſland is divided into fix Shead- 


, ings, in each of which there is a coroner or chief conſta- 


| 


ble appointed by delivery of a rod at the Tinewald court, 


| or annual convention. See King's Deſcription of the Iſle 
SEWER, (Severa and Sewera, et foſſa in lacis paluſiri- of Man, p. 17. 


\ 
z 
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i 


| 


N 


| 


| 


| 


vas paid in reſpect that anciently the tenants 
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SHEEP, Not to be exported, 3 H. 6.c. 2. 22H.8. 


None to keep more than 2200 ſheep, 25 H. 8. c. 13. 

The penaltics of exporting ſheep alive, 8 EI. c. 3. 
12 Car. 2. c. 32. | 

Stealing or killing ſheep or other cattle, made felony 
without clergy, 14 Geo...2. c. 6. 

Extended to bull, cow, ox, bullock, heifer, calf, 
and lamb, by 15 Geo. 2. c. 34. See CaTTLE, Woot. 

SHEEP-SIL VER, A ſervice turned into money, which 


to waſh 
the Lord's ſheep. V Jones' Rep. 280. 

SHEFFIELD, Regulation of the courts baron of 

Sheffield and Eccleſal, in Yorkſbire, 29 Geo. 2. c. 37. 
SHERIFF, It ſeems that anciently the government of 
the county was by the King lodged in the Earl or Count, 
who was the immediate officer to the crown; and this 
high office was granted by the King at will, ſometimes 
for life, and afterwards in fee; but when it became too 
burthenſome, and could not be commodiouſly executed 

by a perſon of ſo high rank and quality, it was th 
to conſtitute a perſon duly qualified to officiate 
in his room and ſtead ; from hence he is called in Latin 
Vicecames, and Sheriff from Shire Reeve, i. e. rnor of 
the ſhire or county. He is likewiſe confidered in our 
books as bailiff to the crown ; and his county of which 
he hath the care, and in which he is to execute the King's 
writs, is _ a bailiwick. Dav. 60. * 
8 . 


S H E 


Rel. Rep. 274. Co. Lit. 168. Vide Pref. ts 9 Rep. 
Co. 33- 


I: is faid by Lord Coke and Dalton, that Earls, by 


reaſon of their high employments and attendance upon the 
King, being not able to follow all the buſineſs of the 
county, were delivered of all that burthen, and only en- 
joyed the honour as they now do, and that labour was 
id upon the ſheriff; ſo that now the ſheriff doth all the 
King's buſineſs in the county; and the ſheriff, though he 
be fill called Vicecomer, yet all he doth, and all his autho- 
rity, is immediately from and under the King, and not 
from or under the Earl; fo that at this day the ſheriff 
hath all the authority for the adminiſtration and execu- 
tion of juſtice, whic the Count or Earl had ; the King 


by his letters patent now committing to the ſheriff Cuſto- þ 


diam Com'. 9 Co. 49. Dult. Sher. 2. 

He is therefore at this day conſidered as an officer of 
great antiquity, truſt and authority, having, as Mr. Dat- 
ton obſerves, from the King the cuſtody, keeping, com- 
mand and government (in ſome fort) of the whole 
county committed to his charge and care; and, accord- 
ing to my Lord Cake, he is ſaid to have triplicem cuſtodi- 
am, Viz. Vite juſtitie, vitæ legis E vitæ reipublice, &c. 
Vite juſtitie to ſerve proceſs, and to return indifferent 
juries tor the trial of mens lives, liberties, lands and 

oods; vite legis to execute proceſs and make execution, 
which is the lite of the law, and vitæ reipublicæ to keep 
the peace. Co. Lit. 168. Dalt. Sh. 5. 


It ſeems that antiently, and before the ſtatute 9 Ed. 


2. Sheriffs were elected by the freeholders of the county, 
as the coroners are at this day, and conſequently that 
their offices did not determine by the death of the King. 
2 Inſt. 553. 2 Brownl. 292. but quere. 

And though at this day the King hath the ſole appoint- 
ment of ſheriffs, except in counties palatine, and where 
there are jura regalia, yet it hath been adjudged, that the 
office of ſheriff is an intire thing, and that therefore the 
King cannot apportion or divide it, that is, he cannot 
determine it in part as for one town or one hundred; 
neither can he abridge the ſheriff of any thing incident to 


or belonging to his office. Dav. 60. 4 Co. 33. M 


ten's cafe, Halt. Sh. 6. Hob. 13. Raym. 363. 


1. Who are qualified ar exempt from ſerving the office 
of ſheriff | 2 

2. Manner of appointing bim, and of bis oath. 

3. Sheriff can execute ns other office; how long to canti- 
nue in eſſice; and of his juriſdictian. 

4. oY  cannst diſpoſe of bis bailiwick; and of his 


toter and duty. in appointing an under-fheriff. 


t. WI are qualified ar exemvt ſnam ſervi ce of 
Fe tak a engt. fram ſerving the office of 
| It is provided by tevcral acts of parliament, that no 
man ſhall be ſheriff in any county, — he have uff 
cient lands within the fame county where he ſhall be 
ſheriff, whereof to anſwer the King and his people in 
caſe that any perſen ſhall complain againſt them ; and 
_ 2 on is 8 or bailiff to a great lord ſhall be 
made ſheriff. « 2. 24. | 

1 ; , FORDS CEFFAY 

t is holden that the King hath an intereſt in every 
ſudject, and a right to his — and that no man can 
be exempt from the office of ſheriff but by act of parkia- 
ment or letters patent. Sav. 43. 9 Co. 46. 

And on this foundation it was adjudged in Sir Fobn 
Read's caſe, who was made high ſheriff of Hertford- 
ſhire, at the time he was excommunicated for non-pay- 
ment of alimony, that an information properly lay a- 
2 him for not executing the office; though it was 
5 pw on 15 — that the oath and ſacrament in- 
0 y act of parliament are neceſſary qualifications 
= all ſheriffs, which he was difabled to ods reaſon of 

e excommunication ; but the court held that he was 
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cation; and that therefore it could be no exc 


Mod. 299. Attorney general v. Sir Jobn Read. ay 


And though in the above caſe it was admitted 

ſubje& was bound to ſerve the King in ſuch — 
is in at the time of the ſervice commanded, yet it was inſiſi 
ed upon, that he was not obliged to qualify himſelf 10 
ſerve in every capacity; and that therefore a priſoner for 
debt is not bound not compellable to be ſheriff, no more 
than a perſon is bound to purchaſe lands to qualify him- 
| ſelf to be either a coroner or juſtice of the peace; and it 
| was likewiſe ſaid, that by the ſtatute 3 Fac. 1. E 

recuſant is diſabled ; he may conſorm, but he hs 


much as is required by law. 2 Med. 301. 
An information was exhibited againſt L. for refuſing w 


pleaded the ſtatute 13 Car. 2. by which it is enacted, 
That a perſon elected to any „ 
be ſuch as within one year before he hath taken the ſacra- 
ment according to the church of England, or elſe the 
election ſhall be void ; and averred, that he had not taken 
the ſacrament, Ic. at any time within one year next 
before the election of him to be ſheriff, Sc. wherefore 
the election was void. The attorney general replied, and 
ſet forth that part of the act of uniformity, by which 
every perſon is obliged to take the ſacrament three times 
in the year according to the liturgy, &c. the defendant 
rejoined, and ſet forth the ſtatute 1 V. M. for tole- 
rating diſſenters; and on demurrer it was adjudged, that 
the defendant's rejoinder was a departure from his plca 
and therefore could have no advantage of the act of — 
ration, ſuppoſing it was for his purpoſe, it being a pri- 
vate ſtatute, and therefore to be pleaded ; and tho judg- 
ment was given | 1 point, yet all the judges 
except e Sam. Eyre, held, that this caſe was not 
| within e meaning of the toleration aft, which was not 
made in favour of diſſenters, but the contrary, and was 
rather to exclude them from beneficial offices, than to 
eaſe them of offices of charge. Curib. 306. 1 Salk. 
167. 4 Med. 269. The King and Queen v. Larwod. 
If a man is diſabled by a judgment in law to bear an 
office, he is excuſed ; nam judicium redditur in invitum ; 
for though his fault or — 5 was the occafion of ſuch 
judgment, yet it is a mark ſet upon him by the | 
—_ Sul 168 > ny — 
as nothing but an invincible neceſſity can exempt 
a perſon from ſerving the office of ſheriff, £2. on this 
foundation a by-law made in London, that no freeman 
choſen ſheriff, c. ſhall be excuſed unleſs he voluntary 
ſwears he is not worth 10,0007. &c. and if he openly 
peo gn _— = then to forfeit the ſum of 
400. Sc. was adj - Salk. 142. Cartb. 
5 Med. 438. City of | gt — —— 


2. Manner of appointing bim, and of his oath. 

The high ſheriff hath his authority given him by t 
patents ; by the one the King commits to him the 3 
of the county; by the other the King command all 


ſiſting to him in all things belonging to his offic 
Sb. 7. where ſee the form of wal 5 office. Dait. 


. By the ſtatute 9 EA 2. The chancellor, treaſurer and 


judges are to meet craſtino aui marum, being the 3d of No- 
vember, every year, in the Fxchequer chamber, to no- 


chancellor, treaſurer and other high officers, be- 
ſembled in the Exchequer chamber, nominate three per- 


ſons in every county to be preſented to the King, that he 
may prick one of them to be ſheriff of _ — 


And yet the King by his prerogative may make and 
appoint the ſheriffs without this uſual aſſembly, and elec- 


* — for not removing the diſability, it being in 
1s power to get himſelf abſolved from the excommuni- 


tion or nomination in the „ as is the daily 
praQtice at this day upon the death of any iff | 
225. Delt. $. 6. — — 


The 


bound to it; for if he ſubmits to the penalty, it is as 


take upon him the office of ſheriff of Norwich, who 


other his ſubjects within that county to be aiding and aſ- | 


2 to be made ſheriffs; and the manner is, 
ing of the Privy council, together with the j | 
both benches and the barons of the —— 4 


Dult. S5. 6. But it may be put off to another da 
Cra. Car. 13, 595 | - 


— r———_—— 
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. 26. Dalt. Sb. 6. 
The ſheriff, before he doth excrciſe any 
fice, and before his patent is made out, is to give ſecu- 
rity in the King's Remembrancer's office in the Exche- 


SHE 


any other 


commtrſhoner 


| one 
of the judges of aſſiſe for that county, or one of the maſ- 
ters in Chancery, who, it is ſaid, may as well as the 


uer, under pain of 100 J. for the payment of his pro- judge adminiſter ſuch 6ath without any dedimes. | 
2 — profits of the ſheriffwick ; but theſe | Sb. 13, 14. . | any | Dalt. 
ſecurities are never ſued, unleſs there is a deficiency in | If the commiſſioners ſhall return the commiſſion or 
the ſheriff's effects. Dalt. Sb. 7. writ, and the oaths to be taken wt they were not ta- 


The ſheriff, before he takes upon him the exerciſe of 
his office, muſt not only take the oaths of allegiance and 
abjuration injoined all officers by divers acts of parlia- 
ment, but likewiſe a particular oath of office, which is 
faid to be by the ancient Common law, and contains a 
conciſe account of the nature and ſeveral branches of his 
office. This ancient oath is ſet down in Dalton g. Dalt. | 
Sb. g. Dyer 168. 

But there being in this oath ſomething which was 
thought too ſtrict (ſee Cro. Car. 26.) with reſpec̃t to ſhe- 
riffs, inſtead thereof it is now enacted by the 3 Ges. 1. c. 15. 
. 18. that the following oath ſhall be taken by all bigh 
ſheriffs, except the ſheriffs of Wales and of the county pala · 
tine of Cheſter, Sc. viz. I A. B. do ſwear that I will well 
and truly ſerve the King's Majeſty in the office of ſheriff 
of the county of and promote his Mlajeſty's profit 
in all things that belong to my office as far as I legally can 
or may. I will truly preſerve the King's rights and all 
that belongeth to the crown. I will not aſſent todecreaſe, | 
leſſen or conceal the King's rights, or the rights of his 
franchiſes ; and wherefoever I ſhall have knowledge that 
the rights of the crown are concealed or withdrawn, be 
it in lands, rents, franchiſes, ſuits or ſervices, or in any 
other matter or thing, I will do my utmoſt to make them 
be reſtored to the crown again; and if I may not do it 
myſelf, I will certify and inform the King thereof, or 
ſome of his judges. I will not reſpite or delay to levy 
the King's debts for any gift, premiſe, reward or favour, 
where I may raiſe the ſame without the great grievance 
to the debtors. - I will do right as well to poor as to rich, 
in all things belonging to my office. I will do no wrong to 
any man tor any gift, reward or promiſe, nor for favour 
or hatred. I will diſturb no man's right, and will duly 
and faithfully acquit at the Exchequer all thoſe of whom 
I ſhall receive any debts or duties belonging to the crown. 
I will take nothing whereby the King may loſe, or where- 
dy his right may be diſturbed, injured or delayed. I 
will duly return, and truly ſerve all the King's writs ac- 
cording to the beſt of my ſkill and knowledge. I will 
take no bailiffs into my Cr but ſuch as I will anſwer 
for, and will cauſe each of them to take ſuch oaths as [ 
do in what belongeth to their buſineſs and occupation. | 
will duly ſet and return reaſonable and due iſſues of | 
them that be within my bailiwick, according to their 
eſtate and circumſtances, and make due panels of perſons | 
able and ſufficient, and not ſuſpected and procured, as is | 
appointed by the ſtatutes of this realm. I have not fold | 
or let to farm nor contracted for, nor have J granted or 
promiſed for reward or benefit by myſelf or any other per- 
fon for me, or for my uſe, directly or indirectly, my 


ſheriffwick or any bailiwick thereof, or any office belong- | 


ing thereto or the profits of the fame, to any perſon or per- 
ſons whatſoever. I will truly and diligently execute the 
good laws and ſtatutes of this realm, and in all things 
well and truly behave myſelf in my office for the honour 
of the King and the good of his ſubjecis, and diſcharge 
the ſame according to the beſt of my ſkill and power. 
So help me Ged. 

If a perſon refuſe to take upon him the office of ſhe- 
Tiff, it was uſual to puniſh him in the Star- chamber; and 
he may now be proceeded againſt by information in the 
court of King's Bench. Alſo if he refuſes to take the 


oaths injoined him, or officiates in the office before he | 
hath thus qualified himſelf, the court, which hath a ge- 
neral ſuperintendancy over all officers and miniſters of 
juſtice, w 


peace in any county where he ſhall be ſheriff during 
time he ſhall uſe p office of ſheriff. Dult. Sb. 27. 


| 


| hath been ſheriff of any county a year ſhall be within two 
there be other ſufficient. Confirmed 


| Ken, this is finable. Dyer 168. Dult. Sher. 14. 

M.. is 3 the breach or violation of this oath, 
Ithoꝰ an high offence, is not however perj nor pu- 
niſhable as ſuch. 11 Co. 96. „ 


3. Sheriff can execute ns other office ; bow long to continue | 


in office; and of his juriſdictian. 


It is holden, that a ſheriff cannot be elected knight of 
the ſhire for that county for which he is ſheriff. 4 J. 


Lit. R. 326. Sir Simon Dewe's Jour. . 
And altho' a ſheriff is by virtue of 2 an” he 


vator of the peace, yet it is enacted by the 1 Mar. fl. 2. 
| N 8. ſeci. 2. that no perſon having 


the office of ſheri 
of any county ſhall exerciſe the office of juſtice of the 
the 


By the 1 Hen. 5. cap. 4. it is enacted, That no under- 
ſheriff, ſheriff*s clerk, receiver, nor ſheriff's bailiff, ſhall 
be attorney in any of the King's courts during the time 
that he is in office. Dult. Sb. 454. 

By the 14 Ed. 3. cap. 7. Confirmed by 23 


H. 6. cap. 
8. It is enacted, That no ſheriff, under-ſheriff, nor — 5 


clerk, ſhall tarry or abide in his office above one year, 
upon pain to forfeit two hundred pounds a year as long 
as he occupieth the office; and every pardon made for 


tuch offence or forfeiture ſhall be void; and by 42 E. 3. 


cap. 9. All letters patent made to occupy ſuch of- 
fice above one year ſhall be void; any words or clauſe of 
non obſtante put into ſuch ſtatute notwithſtanding; and that 
whoſoever ſhall preſume to take upon himſelf the office of 
a ſheriff above one year, by force of ſuch letters patent, 
ſhall be diſabled for ever after to be ſh-riff within any 
county of England. 

By the 1 Ric. 2. cap. 11. it is enacted, That none that 


years next choſen again, or put in the fame office, if 
| by 23 H. 6. cap. 6. 
And by the 1 H. 5. cap. 4. it is enacted, That my 
that be bailiffs of ſheriffs one year, ſhall be in no ſucł 

office by three years next following, except bailiffs of 
ſheriffs which inherit in their office. 

By the Common law the patents of ſheriffs, like all 
other commiſſions, determined by the death or demiſe of 
the King; but now by the ſtatute 7 V. & Mar. and r 
An. ſuch commiſſion ſhall remain in full force for the 
ſpace of ſix months next after ſuch death or demiſe, un- 


leſs ſuperſeded, determined or made void by the next 


ſucceſſion. Dyer 165. Dalt. Sb. 17. 

But tho? ſuch patent was determined by the death of 
the King, yet it was adjudged, that if the ſheriff aftcr 
ſuch demiſe, and before his taking out a new patent, 
ſuffercd a priſoner to eſcape, that an action lay againſt 
him. 7 Co. 30. | 
It hath been held, that the office of ſheriff doth not 
determine by the party's becoming a peer on the death ot 
his father, but that he ſtill remains ſheriff ad voluntatem 
| Regis. Cre. Eliz. 12. Sir Lewis Merdant's caſe. ; 
By the fourth of H. 4. cap. 5. it is enacted, That 
every ſheriff ſhall be dwelling in proper perſon within his 
| bailiwick for the time he ſhall be ſuch officer, and that 
the ſheriff ſhall be ſworn to do the ſame. | 

Hence it is clear, that a ſheriff hath no juriſdiction in 
any other county, nor can he do a judicial act, and in 
which his perſonal preſence is required, out of his county ; 


ill grant an information againſt him; and it 
held, that a refuſal of oath: injoined to be taken, 


hath been 


but it is held that he may do a miniſterial ac, as make 
| a panel 
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a panel, or return a writ out of his county. Dalt. Sb. 22. 
H. 4. 1. 
9 'But if « ſheriff be beyond ſea, and maketh a panel 
or any return there, and ſend it into England, it is not 
good, for he is an officer but only in England. Dal. 
Sher. 22. 


If on 2 babeas corpus, fc. the ſheriff is commanded to 


carry a priſoner to a certain place out of his county, 
and in — this be is obliged te go through ſeveral 
counties, to this ſpecial purpoſe he hath authority in theſe 
other counties. Dalt. Sher. 23. 

So if a priſoner of his owh wrong ſhall make an eſcape, 
and fly into another county, the ſheriff or his officers, 
upon freſh ſuit, may take him again in another county. 
Plawd. 37. Dalt. Sher. 23. 


. Sheriff cannot diſpoſe of bis bailiwick ; and of bis 
nm and duty in . + hh 4 


By the 23 Hen. 6. cap. 10. it is provided, © That no 
ſheriff ſhall let to farm in any manner his county, nor 

of his bailiwicks, hundreds or wapentakes.” 

n the conſtruction hereof it hath been holden, that 
this is a particular Jaw, and muſt be pleaded, otherwiſe 
the judges cannot take notice of it. 3 Keb. 678. Ellis 
v. Nelſen. 

It hath been held, that a leaſe thereof, tho? no rent 
was ever received, is within the ſtatute ; the intent there- 
of being that ſheriffs ſhould keep their counties in their 
own hands. 20 H. 7. 13. Dalt. Sher. 23. 

It ſeems the better opinion, that a leaſe reſerving only 
dy the profits, is within the ſtatute. Plawd. 87. 

. Sher. 23. | 

It hath 4 doubted, whether a leaſe made by the 
ſheriff of his office or county only by parol, be within 

It hath been adjudged in the caſe of the ſheriff of Net- 
tingbam, who took for his bailiwick, which he 
gave his ſervants, and which they ſold, but he him- 
ſelf received the money, that this was within the ſtatute 
4 H. 4. cap. 5. which prohibits the letting to farm, &c. 
under certain ies; and that it was not only malum 
probibitum, but likewiſe malum in ſe, as tending to extor- 
tion and other Moor 78 1. Stockwith v. North. 

By the 3 Geo. 1. cap. 15. ſect. 10. It ſhall not be law- 
lemon buy, fell, let or take to farm, the 
office of under-ſheriff or -ſheriff, ſeal-keeper, 
county-clerk, ſhire-clerk, gaoler, bailiff, or any other 
office pertaining to the office of high ſheriff, or to con- 
tract for any of the ſaid offices, on forfeiture of 500 l. 
one moiety to his Majeſty, the other to ſuch as ſhall ſue 
in any court at Veſtminſter, within two years after the 

ence.” £ | 

Provided, that nothing in this act ſhall hinder any high 
ſheriff from conſtituting an under-ſheriff or deputy-ſheriff, 
as by law he may, nor to hinder the under-ſheriff in an 
caſe of the high ſheriff's death, when he acts as hi 
ſheriff, from conſtituting a „ nor to hinder ſuch 
ſheriff or under-ſheriff from receiving the lawful perqui- 
ſites of his office, or from taking ſecurity for the due an- 
ſwering the ſame; nor to hinder ſuch under-ſheriff, 
deputy-ſheriff, ſeal - kecper, c. from accounting to the 
high ſheriff for all ſuch lawful fees as ſhall be by them 
taken, nor for giving ſecurity fo to do, not to hinder the 
high ſheriff from allowing a ſalary to his under-ſheriff, 
Ec. or other officers. 

Altho? the King by his letters patent granteth to the 
ſheriff cuſtadiam comitatus, without any expreſs words to 
make a deputy, yet hath the ſheriF power to make a 

ty or under-ſheriff, who may execute all the miniſ- 
terial parts of the office; for experience, ſays my Lord 
Hobart, proves, that many fheriffs cannot execute it 


themſelves : from the antiquity thereof and neceſſity of 
this officer, the or takes —— of him, Lg his be- 
ing appointed, the law implicitly gives him power to 
. all the ordinary offices of the ſheriff himſelf that 
can be transferred by law. Dalt. 3, 514. Hob. 13. 

He is, ſays my Lord Hobart, in nature of a general 
bailiff to the ſheriff over the whole ſhire, as others are | 


| 


cannot abridge him of any part of 


| 


| 


; 


2 


ö 


any or perſons w 
bt wel county of 


of, or any other place or office 


$ 0 


over the hundred; and being in effe& but the ſherig” 
deputy according to the nature of « deputation, is * 
moveable as an n—_— is; and tho” made irrevocable 
yet may the high ſherift remove him; but having once 
appointed him, tho? he may totally remove him, yet he 
his power. Hob. 1 3. 

2 Brownl. 281. 
The high ſheriff may execute the office himſelf, and 


the under-ſheriff hath not, nor ought to have, any eſtate 
or intereſt in the office itſelf ; neither may he do any thing 


in his own name, but only in the name of the high 
ſheriff, who is anſwerable for him. Dalt. Sher, 3. 
Salk | 


B * Ges. 1. cap. 15. ſec. 8. it is enacted, That if 
iff ſhall die before the expiration of his year, or 
before he be ſuperſeded, the under ſheriff ſhall neverthe- 
leſs continue in his office, and execute the fame in the 
name of the deceaſed, till another ſheriff be appointed 
and ſworn ; and the under-ſheriff ſhall be anſwerable for 
the execution of the office during fuch interval as the 
high ſheriff would have been; and the ſecurity given by 
2 pr yo ＋ his pledges ſhall —_— 
King, perſons whatſoever, for the perform- 

ing his office during ſuch interval.” 
ae under-ſheriff, before he intermeddle with the of- 
fice, is to be ſworn; this is injoined by the ſtatute 27 


Eliz. cap. 12- and the form of the oath there preſcribed. 
this ſtatute the under-ſheriff was never 
b ny 274. per Coke. 


3 Geo. 1. cap. 19. ſed. 19. It is 
enacted, That all under - ſheriffs of any counties in South 
Britain, except the counties in Wales and county pala - 
tine of Cheſtcr, before they enter upon their offices, ſhall 
take the following oath, viz. © I A. B. do ſwear, that 
I will well and truly ſerve the King's Majeſty in the of- 
fice of under-ſheriff of the county of pro- 
mote his Majeſty's t in all things that belong to the 
ſaid office as far as can or may, and will | 
ſerve the King's rights and all that belongeth to the 
crown. I will not aſſent to decreaſe, leſſen or conceal 
the King's rights, or the rights of his franchiſes; and 
whenſoever I ſhall have knowledge that the rights of the 
crownare concealed or withdrawn, be it in lands, rents, 
franchiſes, ſuits or ſervices, or in any other matter or 
thing, I will do my utmoſt to make them be reſtored to 
the crown again; and if I may not do it of myſelf, I 
will certify and inform ſome of his Majeſty's judges 
thereof, and will not reſpite or delay to levy the King's 
debt for any gift, promiſe, reward or favour, where I 
may raiſe the ſame without great grievance to the debtors. 
I will do right as well to poor as to rich, in all things 

belonging to my office. I will do no wrong to any man 
for any gift, reward or promiſe, nor for favour or ha- 
tred. I will diſturb no man's right, and will truly and 
faithfully acquit at the Exchequer all thoſe of whom 1 
ſhall receive any debts, duties or ſums of money belong- 


| ing tothe crown. I will take nothing whereby the King 


may loſe, or whereby his right may be diſturbed inju- 
red or delayed. I will truly return, and truly ferve all the 
King's writs to the beſt of my ſkill and knowledge. | 
will truly ſet and return reaſonable and due iſſues of them 
that be within my bailiwick, according to their eſtates 
and circumſtances, and make due panels of perſons able 
and ſufficient, and not ſuſpected or procured, as is ap- 
pointed by the ſtatutes of this realm. I have not bought, 
or taken to farm or contracted for, nor have 

I promiſed or given any conſideration, nor will I buy, 
purchaſe, or take to farm, or contract for, promiſe or 
give any conſideration whatſoever by myſelf or any other 
perſon for me, or for my uſe, directly or indirectly, to 
ver, for the office of un- 
which I am now to 

enter upon and enjoy, nor for the profits of the ſame, 
nor for any bailiwick thereof, or any other place or of- 
fice belonging thereunto. I have not ſold or contracted 
for, or let to farm, nor have I granted or promiſed for 


reward or benefit by my ſelf or any other perſon for me, 
y or indirectly, any bailiwick there- 
8 I will 

truly 


or for my uſe, 


8 H 1 8 1 


and diligently execute the laws and ſtatutes off The Trinity-beuſe at Deptford ſhall ſet up and preſer ve 

__— und in all things well and truly behave my-| beacons-and fea-marks, 8 2 A. 

ſelf in the ſaid office for his Majeſty's advantage, and] Penalty of 100/. deftroying them, and if offender un- 

for the good of his ſubjeQts, and diſcharge my whole! abie to pay, to be deemed convict of outlawry, 8 EL. 

duty according to the beſt of my ſkill and power. S0 c. 13. / 4. 8 8 

help me God. ; i} Encouragement for the taking and exporting of fiſh, 
Which oath is to be adminiſtered by ſuch commiſ- r3 L. c. 11. 

foners as ſhall be named to adminiſter the oath to the] What veſſels not to anchor in the fiſhermens way on 

ſheriff, as often as a commiſſion of dedimus ſhall be fued'} the coaſt of Norfolk, 13 Kl. c. 11. J 4. 

forth for that purpoſe, or by the barons, or one of them, | Hoys and plates not to croſs the ſeas, 13 El. c. 15. 

when the ſheriff deſires to be ſworn in town. See 4} They that export goods in carracks or galleys, ſhall 

Bac. Ahr. and 19 Vin. Ar. tit. Sheriff. | pay aliens cuſtoms, 12 Car. 2. c. 4. J 4. | 
SHERIFFALTY, (Picecomitatus) Is the ſheriffship, | Goods ſhall be imported from the plantations in Engliſb 

or time of a man's being ſheriff. yas. 1. cap. 21. || ſhips only, 12 Car. 2. c. 18. / r. 
SHERIFF WICK, The extent of a ſheriff's authori-} And from Africa, Mia, and America, ſhall be in Engliſb 

tr, 13 Els. cap. 22. '} ſhips, or in ſhips of the plantations, 12 Car. 2. c. 18. 

" SHERIFF-GELD, A rent formerly paid by the ſhe-| /. 3. 
riff; and it is prayed that the ſheriff in his account may] Goods to be imported in Engliſh ſhipping, ſhall be 
be diſcharged thereof. Rect. Furl. 5 Ed. 3. brought from the firſt port of ſhipping, 12 Car. 2. c. 18. 
| SHERIFFT-TOO TH, Seems to be a tenure by the 7. 4. | 
| ſervice of providing entertainment for the ſheriff at his | Shipping built in the plantations deemed - Engliſh, 12 
— county courts. Rect. Plac. in Itin. apud Ceſir. 14 H. 7. Car. 2. c. 18. ,. 7. 

In Derbyſbire the King's bailiffs anciently took 6d. off No goods or ſtores of Muſcovy or Turkey, timber, falt, 

every bovate of land, in the name of the Shertfi-tooth.' | Corn, tar, Sc . hemp, flax, raiſins, gs, prunes, olive-oil, 

Ryl. Flac. Furl. 65 3. And it is faid to be a common tax ſugar, pot-aſhes, wines, ſpirits, c. ſhall be imported but 

levied for the ſheriff's diet. in ſhipping of England, or of the country from whenee 

SHEWING, ( Merflrats:) Is ſpecially uſed to be quit | the goods are firſt ſhipped, 12 Car. 2. c. 18. / 8. 29 
of attachment in a court, in plaints ſhewed and not | Geo. 2. c. 34. /- 1 
avowed. Sbep. Epit:m. 1130. See MoxsTRAns. 0 Certificates of Boglifh flips to be given and regiſtered, 
SHIFLD, (Scutur:) An inſtrument of defence; (from 12 Car. 2. c. 18. /. 10. 
the Sax. Scyldan) to cover; or the Greek, Bree, a ſking} Not to reſtrain the importing of India goods, 12 Car. 

anciently ſhields being made with ſkins. 2. c. 18. / 13. 

SHIL.LING, (Sax. Scilling, Lat. Selidus) Among the] Not to extend to Scotch goods, ſeal-oil of Ruſſia, Ec. 
 Engliſh-Saxoms paſſed but for 5 d. afterwards it contained} 12 Car. 2. c. 18. J. 16. 

16 d. and after 20d. In the reign cf King William 1. Articles of war for the government of the navy, 13 
ealled the Conqueror, a ſhilling was of the value as} Car. 2. ff. 1. c. 9. 18 Car. 2. c. 35. 21 Gee. 2. c. 11. 
at this day. res 1. Domeſd. | F [Om 2. ef M tit | 

SHILWITE, Eft emenda pro . afia in Foreign built ſhips not to have the privilege of Engliſb, 
nutivam, — a — l edit. 1727.13 & 14 Cay. 2. c. 11. /. 6. _ | 
Nuding. MS. Ships trading beyond Malaga ſhall have 2 decks, 16 

SHIP-MONEY, Was an impoſition c upon the | guns, and 32 men, or pay one per cent. above the cuſ- 
ports, towns, cities, boroughs and counties of this realm, | toms, 13 & 14 Car. 2. c. 11. J 35. except ſhips carry- 
in the time of King Charles 1. by writs commonly called | ing fiſh for a moiety of their cargo, /. 36. to be Britiſh 
ſhip-writs, under the Great ſeal of England, in the year | caught, 9 Geo. 2. c. 33. /. 3. | 

1635 and 1636, for the providing and furniſhing certain | Allowances out of the cuſtoms to new-built defenſible 

ſhips for the King's ſervice, c. which was declared to ſhips for terms of years, 13 & 14 Car. 2. c. 11. / 57. 

be contrary to the laws and ſtatutes of this realm, the | 22 F 23 Car. 2. c. 11. ,. 13. 5 FV. M. c. 24. 

petition of right, and liberty of the ſubject, by ſtat. 17] What goods ſhall not be imported from the Netherlands 

Car. 1. cap. 14. or Germany, 13 & 14 Car. 2. c. 11. J 33. 
| SHIPPER, Is a Dutch word fignifying the maſter of a4 A duty of 51. a ton on French ſhips trading to England, 

ſhip, mentioned in the ſtat. 1 Fac. 1. cap. 3. We uſe it] 12 Car. 2. c. 18. f. 17. 13 14 Car. 2. 11. / 24. 

for any common ſeaman, and commonly fay, Skipper. | No goods (except ſalt, wine, c.) to be carried from 

SHIPPEY ; in Kent, its inhabitants ta towards the | Europe to the plantations but from England, 15 Car. 2. 
repair of the King's ferry. 18 Eliz. cap. 10. 6:4. & G 


SHIPS. No ſhips ſhall be reſtrained to come into port, | Every As arriving in the plantations to produce her 
ſter to the 


— 


or reſtrained in ſelling their goods, 28 Ed. 3. c. 13. J. 3. r governor, 15 Car. 2. c. 7. /. 7. 

L | Penalties for delivering up of merchant ſhips, 16 Car. 
Shall not be forfeited for ſmall things put on board] 2. c. 6. hes 

without the owner's knowledge, 38 Ed. 3. ff. 1. c. 8. Prize ſhips made free, 19 Car. 2. c. 11. 


None ſhall thip goods but in the ſhips of the King's li-| Ships of 200 tons and 16 guns ſhall not be delivered 
172 5 R. 1. fl. 1. c. 3. 14 R. 2. c. 6. Repealed, up to pirates, Ic. without fighting, 22 & 23 Car. 2. 
1 El. c. 13. c. 11. 

Ships of the King's ligeance ſhall be freighted prefer-| Penalty on mariners refuſing to defend ſhips, 22 & 2; 
able to others, 6 R. . c. 8. 4 H. J. c. 10. Repealed, | Car. 2. c. 11. J 2, 7. 

1 FL. e. 13. : The maſter having diſcovered a Turk or pirate, ſhall 

Owners of ſhips ſhall take reaſonable freight, 14 R. 2.] not leave his ſhip, 22 & 23 Car. 2. c. 11. J. 3. 

c. 6. No ſhips ſhall be delivered up to a Turk, Ec. not hav- 

No Gaſcoin or Guien wines to be imported but in Eng- ing her double number of guns, without fighting, 22 U 
Ji ſhipping, 1 H. 7. c. 8. or Tholouſe woad, 4 H. 7. 23 Car. 2. c. 11. . 4. | 
c. 10. 7 U. 8. c. 2. 23 H. 8. c. 7. Repealed, 1 E. 3 if mariners mutiny, 22 & 23 Car. 2, 

-6; I; | | c. 11. . 8. | 

The freight of goods limited, 5 C6 Ed. 6. c. 18. Mariner mutinying to ſuffer death as a felon, 22 U 23 

The penalty of freighting foreign ſhips, 1 El. c. 13. | Car. 2. c. 11. / 9. | 

Foreign ſhips not to be employed coaſtwiſe, 5 El. c. Ships attacking a merchant ſhip may be made prize, 
5, 12 Cay. 2. c. 18. , 6. 22 & 23 Car. 2. c. 11. J 11. 

hat mariners may take apprentices, 5 El. c. 5. ſ. Mariner, Cc. deſtroying his ſhip, to ſuffer as a felon, 
I | 


2 without clergy, 22 F 23 Car. 2. c. 11 , 12. 


A thip ſhall not n for exporting corn, unleſs} A db Nga Waere in 
the owner knew it, 5 Fl. c. 5. J. 24. | the coaſting trade, 1 Fac. 2. c. — * 
| 8 FE. 


Vor. II. Ne 126. A duty 


8 


A duty of tunnage on ſhips granted, 
Cruiſers and convoys appointed, 10 
c. 34. 5 NV. M. c. 20. f. 46. 6 Am. c. 1 
For the government of the navy, 5 W.& M. c. 25. 
Method of meaſuring ſhips, 6 & 7 V. 3. c. 12. /. 


© Seamen on boar egl ſhips exempted from the preſs, 
9 4 5p plantation goods, 7 & 8 


trading to the plantations to be iſtered, and 
„728. z. c. 22. . 17. 
commanders 


t given to and mariners to 
8 
Tranfoe a cocquet, 1 Arn. ff. 1. c. 26. 


Certificates of diſcharge to be indorſed on coaſting 
bonds, 1 Ann. ff. 1. c. 26. f. 3. 
Deſtroying ſhips b mariners to the prejudice of ow- 


V. AM. c. 2. 


ners or merchants, » © Ann. ft. 1. c. 9. /. 4. 4 Geo. 
1. c. 12. f. 3 it Geo. 1. c. 29. / 6. 
For ing the maſter, Sc. of Tyinity-bauſe to re- 


build Eahſtone light-houſe, 4 Arn. cap. 20. 8 Ann. 
c. 17. 


Toll to t- houſe to be pai ſhips paſſing 
to and Pubs, ara, ye ** 2 W | 


Ships prohibited to ſtop at the King's moorings, or | 


faſten to the King's ſhips, 10 Fn. c. 17. /. 21. 

Directions for preſerving ſhips in diſtreſs, 12 Ann. ff. 
2. c. 19. 26 Ges. 2. c. 19. /. 6. 

Raw filk not to be imported from the ſtreights, ex- 
cept from the Grand ſeignior's dominions, 6 Geo. 1. 
c. 1 

Fir timber may be imported from Germany, 6 Gev. 1. 


c. 15. 5 
— under 50 tons may be compuiled to 
come into port, 6 Geo. 1. c. 21. /. 31. amended as to 
the bonds, by 12 Geo. 2. c. 22. | 
Penalty on maſters ſuffering uncuſtomed goods to be 
delivered, or wool laden, 6 Geo. 1. c. 21. J. 32. 
— of 7m importing brandy, c. forfeited, 6 
Jes. 1. c. 21. / 
teen 
21. .. 33. 32 Ges. 2. c. 25. f. 11. : 
ips of 40 tons importing brandy, Ec. forfeited, 8 

Geo. 1. c. 18. /. 1. 
D 
8 Geo. 1. c. 24. / 8. | 
Penalty for ſo doing ap one moiety to informer, 
the other to Greenwich hoſpital, 8 Geo. 1. c. 24. /. 9. 
For maintenance of the Slerries lights, 3 Geo. 2. 


ys = take in 


land their gunpowder below Blackwall, 5 Geo. 2. c. 20. 
2&3 | | 
/ 442 to · fire guns above Blackwall after ſun-ſet, 5 
Ges. 2. c. 20. |. 4. 
Not to melt pitch or tar on board above Blackwall, 
5 Geo. 2. c. 20. , 4- | 
ips not to moor in St. Savieur's dock, 5 Geo. 2. c. 
20. . 10. | 
© © IN 22 forthe mailer, et. be- 
| the value of ſhi and 1 ty 7 ee. 2. c. 16. 
— freighters — file a bill in equity to 3 
the total amount of loſs, 7 Geo. 2. c. 15. J. 2. 
Ships may be navigated with three fourths 
during the war, 13 Geo. 1. c. 3. 28 Geo. 2. c. 16. 
Aliens may import the goods of Spain, Cc. in Britiſh 
ſhips, 17 Geo. 2. c. 36. f. 4 
A reward of 20,000. for diſcovering the North-weſt 
paſſage, 18 Geo. 2. c. 17. 
Rules for the government of ſhips of war, &c. 18 


bd ” 


Gen. 2. c. 35. repealed 24 Geo. 2. c. 23. and that act 


extended to veſſels on the lakes in America, 29 Geo. 2. 
c. 27. 

Prize ſhips to be deemed Britiſh built, 20 Geo. 2. cap. 
gr in burning or deſtroying ſhips excepted out of 
the general pardon, 20 Geo. 2. c. 52. J. 14. 

Commiſſion of appeals confirmed, 22 Geo. 2. c. 3. 


.& M. . 1. 


wder above Blackwall, and to 


S H O 
Articles for government of the navy, 


Court-martal to try only within the 
dition, 22 Geo. 2. c. 33. J. 4. | 


22 
— — 


99. 2. c. 33. 

J Juriſ- 

Land officer or ſoldier exempt from naval court ma; 
tial, 22 Geo. 2. c. 33. J 5- penalty of refuſi "Mt 
evidence, tc, pe, 2. e. 33. 7 17. — — 

Penalty of per jury, ibid. 
| Powers of the articles in force over the crews of the 
| _ 22 Geo. 2. 6 33 J. at. | 
| y of officers, &c. of ſhips taken who have behaved 

well, reſerved, 22 Geo. 2. c. 33. /. 22. 

Within what time the trial muſt be, 22 Geo. 2. cap. 
33. ſect. a3. 1 
Penalty on officers taking ht Goods on board the 
King's ſhips, 22 Geo. 2. c. 33. f 24. 

Theft on board of ſhips, &c. in rivers, deprived of 
ins fipwreckef | 
ſhi goods, deprived of clergy, 26 


—_ 


was ſcyra, Jy 
dicabantur. Brompton, pag. 956. 

SHIRE-CLERK, Is he that keeps the county court; 
his office is ſo incident to the ſheriff, that the King cannot 

tit. Milton's caſe. 4 Rep. 

SHIRE-MAN, or SCYRE-MAN, Was ancienti; 
judge of the county, by whom trials for land, c. were 
determined before the conqueſt. Lamb. Peramb. p. 442. 

SHIRE-MO'TE. See Sum and Tux. 

SHOEMAKERS, Shall not uſe the myſtery of a tan- 
ner, 13 R. 2. ft. 1. c. 12. 21 Ra. c. 16. 2 H. 6. c. 7 

2 3 Ed. 6. c. g. | | 

Liberty given to ſhoemakers to tan their leather, 4 H. 
4. c. 35. 8 
| tion for the ſhoemakers in and about Londen, 
4 Ed. 4. c. 7. 14& 15 RB8.c.g. 1 El. c. 8. 1 Fac. 
1. c. 22. . 29. 9 Geo. 1. c. 27. | 

Not to uſe the myſtery of a currier, 19 H. 7. c. 19. 

Exportation of ſhoes and boots prohibited, 5 & 6 
* c. 15. J 5. permitted 13 & 14 Car. 2. c. 7. 


What ſecurity to be given not to reland them: And 
what drawback allowed, g Ann. c. 11. /. 39, 40, 41, 


42. 12 Ann. ff. 2. c. 9. , 64. 
oy 1 ing ſhoemakers work, 1 


ig * © CA PR END 
isfaction to be made J purloining 
hoes, Ec. 9 Geo. 1. c. 3 * | 

And by perſons buying or taking them in pawn, 
9 Geo. 1. c. 27. /. 2. 
Puniſhment of offenders unable to make ſatisfaction. 


9 Geo. 1. c. 27. |. 1, 2. 

Houſes of ſi perſons to be ſearched, and goods 
fraudulently obtained to be reſtored to the owner, g Geo. 
1. c. 27. ,. 3. 

Perſons retained, and engaging with new maſter be- 
fore the firſt work is performed, how puniſhed, 9 Geo. 


1. . 27. F 4 
£4 SHOOTING. 


8 1 WW 


CHUO LING. Shooting at perſors in any dwelling 
houſe, cr other place, felony without 4 9 Geo. t. c. 22. 
SHOPLIF TERS, are thoſe who ſteal goods privately 
out of ſhops; which being to the value of 5/. wang 
no perſon be in the ſhop, is felony excluded clergy, by 
at. to 11 Will, 3. c. 23. 
- SHORLING and MORLING, Seem to be words to 
diſtinguiſh fells of ſheep Shorling ſignifying the fells after 
the fleeces are ſbarn off, and Morling, alias Mortling, the 
fells flead off after they are killed, or die. 3 E 4.c. 1. 
4 E. 4 . 3. 12E. 4. 5- and 14 E. 4. c. 3. Howbeit 
in ſome parts of England they underſtand by a Shorling, 
2 ſheep whole fleece is ſbarn off; and by a Mortling a 
p chat dies. Cowell, edit. 1727. 

SHORTFORD. The ancient cuſtom of the city of 
Exeter is, when the chief lord in fee cannot be anſwered of 
the rent due to him out of his tenement, and no diſtreſs 
can be there levied for the ſame, the lord muſt come to 
the tenement, and there take a ſtone, or ſome other dead 
thing of the ſaid tenement, and bring it before the mayor 
and bailiffs; and thus muſt he do ſeven quarter-days ſuc- 


ceſſively; and this is called a Glebe. And if on the faid | 


ſeventh quarter-day the lord be not ſatisfied of his rent 
and arrear, then x & ſaid tenement ſhall be adjudged to 
the ſaid lord to hold the ſame a year and a day ; and this 
is called Gavelock. And then forthwith proclamation 
ſhall be openly made in the court, That if any man pre- 
tends any title to the ſaid tenement, that he appear with- 
in the year and day then next following, and ſatisfy the 
lord of the ſaid rent and arrears; but if no a 
be made, and the rent not paid, then ſhall the lord come 
again to the ſaid court, and pray, that according to the 
ſaid cuſtom, the ſaid tenement be adjudged to him in his 
demeſne as of fee, according to the intention of the law 
in ſuch like caſes, which is commonly called Ie c-ſſavit 
per biennium. And this cuſtom here, is called ſbortford, 
and in French forecloſe ; and ſo the lord ſhall have from 
thenceforth the ſaid tenement, with the appurtenances, 
in fee to him and his heirs for ever. [zack's Autig. 
Exet. 48. | 

SHREWSBURY, Regulations of the drapers there, 
$ Eliz. c. 7. 14 Eliz.c. 12. The ſtreets to be paved, 


FA © | 

SIB ET SOM, (Sax.) i. e. Pax F concordia. Spelman 
2 Concil. . tam. fol. 519. | 

SICA, or Si CHA, a ditch: From the Sax. Sic, lacuna. 
It is mentioned in the Manaſtican, 2 tom. pag. 1 30. 

SICH, Sichetum & Sikettus, A little current of water, 
that uſes to be dry in the ſummer. Inter duos fekettos, 
Cc. Mon. Ang. 2. par. fol. 426. Allo a water-furrow 
or gutter. | 

SICLUS, Was a ſort of money current among the old 
Engliſh, of the value of two-pence : We read it in Egbert, 
in Dialogo de Eccleſraſtica Inſtitutione, pag. 98. viz. That 
if any of the brotherhood did, contrary to the canons, 
receive a monk who left the cloyſter, ſine literis pacificis, 
Sc. he was to pay thirty Siclat, fifteen io the biſhop, and 
the other fifteen to the abbot, whoſe monk he fo received 
without the leave of the prior. Cowell, edit. 1727. 

SICUT ALIAS, Is a ſecond writ ſent out, where the 
nrſt was not executed. Ci. 1:5. 4. fol. 85. It takes name 
rom the words in it. As for example, Carolus jecundus 
Dei gratia, Ic. Vicecom. Midd. ſalutem. Precipimus tibi, 
:icut alias precepimus, guad non omittas, c. and fo as in 
the Capias. Lambard, in his Tract of Proceſſes, in the 
end of his Eirenarcha. 

SIDEMEN or MUES'TTMEN, Are thoſe that are yearly 
choſen, according to the cuſtom of every pariſh, to aſſiſt 
the churchwardens in the enquiry, and preſenting ſuch 
offenders to the ordinary as are puniſhable in the Court 
Chriſtian. Cowell, edit, 1727. See SYNODALES TESTES. 

SIDELINGS, Are meers or balks betwixt or on the 
ſides of arable ridges or lands. Mon. Ang. vl. 2. p. 275. 

SIGILLUM, A ſeal for the ſealing of deeds and char- 
ters, Fc. Before the time of William the Con the En- 
2/:/b did not ſeal with wax, but they uſually made a golden 
craſs on the parchment, and ſometimes an impreſſion on 
a piece of lead, which hanged to the grant with a ſtring of 
lk ; and this was held a ſufficient confirmation of the 


S I L 


grant itſelf, without ſigning, or any witneſſe:. The 
colour of the wax with which the King's grants were 
ſealed, was uſually green, to ſignify rem in perpetus bigare 
permanſuram ; and the impreſſion in laymens was, 
a man on horſeback with a ſword in his hand, till the 
year 1218, and then they to e their coats of 
arms on their ſeals ; only the archbiſhops and biſhops, by 
a decree of cardinal Otto, who was legate here in the 
year 1237, were to have Sigillum, puta nomen dionitatic, 
2 eu collegii, & etiam illorum proprium nomen, qui 
lignitatis vel offi perpetui gaudent honore, inſculptum notis 
& charafteribus manifeſtis, ficque Sigillum authenticum 
babeatur. Cowell, edit. 1727. 

SIGLA, (from the Sax. Segel, velum) A ſail, mention- 
ed in the law of King Ethelred, made at Wantage, cap. 


24. 

SIGN MANUAL, ts where any bill or writing is 
ſigned under the hand of the King, and uſually in order 
to the paſſing of the King's grants, c. through the offi- 
ces of the of the teals. Counterfeiting Sign ma- 
nual made treaſon, ſtat. 1 Ma. /eff. 2. c. 6. See Sear. 

SIGNET, Is one of the King's ſeals, wherewith his 

rivate letters are ſealed, and is always in cuſtody of the 
ings ſercretaries; and there are four clerks of the Sig- 
net-office always attending. 2 Inſt. f. 556. See Sear. 

SIGNIFICAVIT, Is a writ de excommunicato capienado, 
which iſſueth out of the Chancery upon a certificate given 
by the ordinary, of a man that ſtands obſtinately excom- 
municate, by the ſpace of forty days, for the laying him 
up in priſon, without bail or mainprize, until he ſubmit 
himſelf to the authority of the church. And it is 
called, becauſe the word Significavit is an emphatical 
word in the writ. There is alſo another writ in the Re- 
giſter, f. 7. directed to the juſtices of the bench, com- 
manding them to ſtay any ſuit depending between ſuch 
and ſuch by reaſon of any excommunication all 
againſt the plaintiff, becauſe the ſentence of the ordinary, 
that did excommunicate him, is appealed from, and the 
appeal yet depends undecided. Cowell, edit. 1727. See 
ExcoMMUNICATION. 

SIGNING of deeds and wills is fy to make them 
binding; the fgning a will by the teſtator is an eſſential 
circumſtance, without which tis not a will; for this is 
expreſly required by the ſtat. 29 Car. 2. c. 3. ; 

SIGNUM, A crofs prefixed to the name of a 
witneſs, as a ſign of aſſent and approbation to a charter, or 
other deed, commonly uſed among the Sexons, and ſome 
of our firſt Normans, before the common uſe of either 
affixed or appending ſeals. Cowell, edit. 1727. 
SILENTIARIUS, Is one of the privy council; for filen- 
tium formerly fignified conventus privatus. Radulfus de 
1 and Matt. Fariſ. anno 1 __ 

SILK, 1 of wrought ſilk prohibited, 33 H. 
8 3 Ed. 4. c. 3. 22 Ed. 4. c. 3. 12 | 

tH.7. c. . 

Certain ſpecies of wrought filk prohibited, and other 
wrought filks permitted to be imported, 19 H. 7. c. at. 
Explained by 3 Gee. 3. c. 21. 
| Regulation of the trade of fik-throwing in London, 13 
& 14 Car. 2.c. 15. 8 869. 3. c. 36. .. 6. 

1 . are to be ſet in the ſtocks, 13 & 14 
ar. 2. c. 1. /. 7. 3 

By-laws - reſtrain the number of ſpindles to be em- 
ployed by the filk-throwſters, or to reſtrain them to take 
leſs than three apprentices, made void, 20 Car. 2. c. 6. 

Silk thrown in the gum, 1 V. NM. c. 5. , 2. 

Wrought, 2 V. & M. es. 2. c. 4. , 3, 4. 47. 
& M. c. 5. , 2. 9 C10 F. z. c. 44. / 80. 118 
12. V. 3. c. 3. f. 1. 

And raw ſilk, 2 W. & M. ſeſſ. 2. c. 4. f. 5. 

And filk-ferret, or floret, to what duties liable, 
SAN. c. 5. J 2. | 

Thrown filk to be imported only from taly. 2 F. & 
M. ft. 1. c. 9. 1 An. ft. 1. c. 27. c. 28. 2&3 Au. c. 


13. 
Reftridtions on importing alamodes and luſtrings, 4 
SSV. SM.. 5. / 14. 

| Permiſſion to import fine Italian thrown ſilk, 5 W. & 
M. c. 3. 


47. 


Foreign 
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S IM 


Foreign alamodes, Ge. to be ſealed at the Cuſtom- Jac. That if the patron preſent any perſon to a beneſice 


houſe, 3 W. & M. . 20. f.'45s- 6&7 W. z. c. 18. | with cure, for money, that ſuch 


J. 28. 


preſentaticn, Sc. 
void, though the preſentee were not privy to it; and the 


Alamodes, Ec. not ſealed, forfeited, 8 C 9 JF. 3. c. ſtatute gives the preſentation to the King. 


36. 9 10 V. 3. c. 43. /. 5 


No drawback on exporting foreign alamodes, 8 U g | without the privity of the incumbent or 


V. 3. c. 36. f. 5. 


A duty per pound weight on imported luſtrings and | Nay's Rep. fol. 22. Paſcalls caſe, and 3 bf. al. 


Wh e 183. 
alamodes, 9 & W. 3. c. Some authors mention S/moniacum per munus tri lex, 
Alamodes and tuſtrings 8 —— only at Londen, | tell us of a perſon who took off the cap of . 


. W. . © 
1 — company confirmed, 9 & 10 Groſulanus qui ef fub ie cappa (& non de alin dc of 


V. 3. e. 43. 


y on officers of King's ſhips importing ſilks, 9 munus @ lingua, i. e. by favour and flatt 


10. V. 3. c. 43. J. 4. 


Penalty of 5001. and _ on altering - the cuſtom- | Cowell, edit. 1727. | 
— 9210 V. z. c. 43. J. 5. Simony, ſo called from Simon N 15 is the buying 
24 9 8 10 


houſe or company's marks, 
Penalty on cuſtom-houſe officers 
. 3. c. 43. 6. 


earing French alamodes, Cc. prohibited, 5 Ann. c. 
20. | : 
Officers of cuſtoms only have power to ſeize, 5 Ann. 


c. 20. ,. 3. 


Foreign ſilks mixed with gold or ſilver, forfeited, Ec. and prejudice of morality, opened to 


6 Ann. c. 19. /. 14. 


A duty on printed ſilks, callicoes and ſtuffs, 10 Ann. it is of the utmoſt conſequence to ſociety that it be pre. 
c. 19. ,. 69. 

P 
uſual 


before printing, 1 Geo. ff. 2. c. 36. f. 21. 


15. 


Two thirds of the warp to be ſilk, 9 Ges. 1. c. 8. /. g. that a bond to pay money on a ſimoniacal contract is 
Want of certificate ſupplied, 1 Geo. 2. c. 17. /. 9. 


The filk in the ſtuff to be of double the value of the | and ſuch bond is not made void by any ſtatute : but by 


bounty, 1 Geo, 2. c. 17. J. 10. 


The importation of raw ſilk from the Streights, (ex- perhaps will appear. In 1 Inff. 17. 6. 89. 4. fimon; 
cept from the Grand Seignior's dominions) reſtrained, 6 | is ſpoke of as a thing ſo robes in the eye of the Com- 


A certain quantity of Spaniſb ſilk permitted to be im-| of no value; nor could a guardian in ſocage preſent to 


ported, 14 Geo. 2. c. 4. 


| Raw filk of China to pay the fame duty as Italy, 23 take nothing for it, he could not bring it to account. 


Geo. 2. c. g. 


| Raw filk of the plantations may be imported free, 23 adds, that it is the more odious to the Common law, be- 


Geo. 2. CE. 20. 


Raw filk of Perſia, bought in Ruſſia, may be imported | preſentee is worn to commit no ſimony. In Cre. Cb. 
from any port in 45 / » 23 Geo. mw > F 353. Mackailer and Todderick, it is ſaid that this has by 


Foreign filks velvets to be ſealed at the cuſtom- I the law of God and of the land been always accounted a 
- houſe, 26 Geo. 2. c. 21. 


On action or information for the penalties of this act, | is laid laid down, that a hond on a ſimoniacal contract s 


defendant to give bail, 26 Ges. 2. c. 21. % 8. 


Organized Italian thrown ſilk may be imported from | nay, that it is as void as an uſurious bond, which, if paid 
. | by an cxccutor, is a d-woſtavit, The fame is held in Crs. 


any port in any veſſel, till 1 December 1757, 30 Geo. 2 
c. 17. 


Penalty of importing foreign ſilk ribbands, laces or | and Ih, ſuch bonds are ſaid to be void as being agairſt 


girdles, 3 Ges. 3. c. 21. 


A& to prohibit the importation of foreign wrought filks | authorities might be added, bu: theſe are ſurely enough 
and velvets for a limited time, and for preventing unlaw- 


ful combinations of workmen employed in the ſilk ma- 


nufaQure, 6 Ges. 3. c. 28. 


ed in ſtat. 14 Car. 2. cap. 15.) Is a trade or myſtery that 
winds, twiſts and ſpins, or throws filk, fo fitting it for | reſtrained under ſevere penalties by ſtat. 31. Elig. cap. 6. 
ule ; they are incorporated by the ſaid act; wherein there 

is mention alſo of lt winders and doublers, which are 
members of the ſame trade. Covell, edit. 1724. See 


SILK-THROWER and THROWSTER, (mention- | made againlt it by the Canon or Common law, was ſuf- 


20 Car. 2. cap. 6. | 
SILVA CADUA. See Syiva carpvua. 


SIMNELL, (Siminellus) From the Latin Simila, which | power exercifed over ſuch bonds by the court of Chancery. 
ſignifies the fineſt part of the flower; panis ſemilageneus, | * 

Srmnell bread. It is mentioned in ſtat. afſiſe panis, (and is | on ſuch band; and ſome objedtions ty theſe bends confiulcred. 
ſtill in uſe, eſpecially in Lent ;) bread made into a Simnell | 

ſhall weigh two ſhillings leſs than waſtell-bread. Stat. 5r | 1. bat ſball be deemed ſimony; and the penalty on thi; 
H. 3. The Engliſh Simnell was the pureſt white bread. | cf: ace. | 


Cowell, edit. 1727. 


SIMON, (Simonia, venditio rei ſacræ) So called from 
Siman Magus. It was agreed by all the juſtices, Trin. 8. | if 


inting filks, Ec. at other places than their | ſtriẽ vas er 
, to make a particular entry of the filks | was puniſhed with deprivation or difability, as the caſe 


res exported, 8 Ges. 1. c. | Common law; and for this the cafe of Gregery and Old- 


f 9. 12 Rep. 
fol. 74. Simony may be compact between ſtrangers, 


atron, 
1 par. fol. 331. Bawderoke's caſe. Hob. Rep fal. — 


archbiſhop of Milan, and ſhakirg it, told the people, 5 


efl 
per 
ur and Hatter), per munur ab 
al ſeguio, i. e. by a ſordid ſubjecting himſelf to the patron. 


Simoniacus, c. per minus a manu, 7. e. by bribery, 


or ſelling holy orders, or ſome eccleſiaſtical beneſice. An 
eccleſiaſtical benefice, in the larger ſenſe of it, in which 
it is here uſed, comprehends not only parcchial benefices, 
but all ecclefiaſfical dignities and promotions. As b 


this offence worthy and learned men are kept out of Fd 
church, and a door is, to the great ſcandal of religion 
perſons by no mean; 


qualified to diſcharge the duties of the ſacred function, 


vented. With a view to this, canons were anciently 
made, by which a very ſtrict oath was enjoined; and it 


required, It has been ſaid, that this was no offence a: 
bury, in Moor 564. is relied on. It is indeed there held, 
good, becauſe fimony is no offence at the Common law, 
attending to what is ſaid in other books, the contrary 
mon law, that a plaintiff in quare impedit could not, 
before the ſtatute of Weſtminſter 2. recover damages for 
the loſs of his preſentation, it being conſidered a thing 
an advowſon in the right of his heir, becauſe, as he could 
This doctrine is confirmed in 3 Int. 176. and the bock 


cauſe it is ſrequenily accompanied with perjury, tor the 
great offence. In Hab. 167. Wincomb and Pulleſtan, it 
| againſt Jaw, becauſe cx turpi cauſa, and contraboucs mares ; 


' Car. 425. Byrte and .!{anning. In Carth. 252. Barlett 


law, altho' they are not fo declared by the ſtatute. Other 


— 


to ſhew that the better opinion is, that ſimony was an 
offence at the Common law. As neither the conſider- 
ation of the heinouſneſs of the offence, nor the proviſion 


— 
— 


ficient to put a ſtop to this miſchief, it was at lengt li 


4 Bac. Mr. 465. 

1. Nat ſhall be deemed fimeny; end the penalty on this 
| offence. | 
2. How far binds of refignaticn are lawful ; and the 


3. Whether the ordinary is obliged to accept a reſgnutian 


By flat. 31 Eig. c. 6. ſed?. 35. it is enaQted, * That 


if any perſon or perſons, bodies politick or —_— 
| l 
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» profit or be- 


for ſum of money, reward, gi 
kredly or indirectly, or for, ad reaſon of any 
promiſe, ent, grant, bond, covenant, or other 
or for fum of money, reward, gift, 
or benefit, directly or indirectly, preſent or col- 
perion to any benefice with cure of fouls, dig- 
nity, or living eccleſiaſtical, or give or beſtow 
the fame for, or in reſpe& of any ſuch corrupt cauſe or 
ion; that then every fuch preſentation, colla- 
tion, gift and beſtowing, and every admiſſion, inſtitu- 
tion, inveſtiture, and induction t n ſhall de ut- 
terly void, fruſtrate, and of none effect in law; and that 
it hall and may be lawful for the Queen, her heirs and 
ſucceſſors to preſent, collate unto, or give, or beſtow 
ſuch benefice, dignity, prebend, and living eccle- 
for that time or turn only; _—— 
ſon or perſons, *bodies politick or corporate; that 
i any ſuch fum of money, reward, gift, ot 
| or indirectiy, or that ſhall take or make 
ſe, grant, bond, covenant, or other aſſu- 
forfeit and loſe the double value of one year's 
xrofit of every fuch benefice, dignity, prebend, and li- 
ving eccleſiaſtical ; and the perfon ſo corrupt! 
procuring, feeking, or —_— any ſuch denefice 
» Or ſhalt th | 
» be adj a diſabled perſon in law, to 
have or enjoy the fame benefice, dignity, prebend, or 
_ living eccleſiaſtical. 
perſon ſhall for 


; 


* 


any 


trance, 


2 2 — 
and or for or any promiſe, agree 
ment, grant, _— = or ether — of or 


for any ſum of money, reward, gift, profit, or benefit 
42 directly or indirectly, admit, inſtitute, in- 
ſtall, induct, inveſt, or place any perſon in or to 
benefice with cure of fouls, dignity, prebend, or living 
eccleſiaſtical; that then every 1 fo offending ſhall 
forfeit and loſe the double value of one year's profit of 
every ſuch benefice, dignity, prebend, and living eccle- 
fiaſtical ; and that thereupon immediately from and after 
the inveſting, inftallation, or induction thereof had, the 
ſame benefice, dignity, prebend, and living eccleſiaſtical, 
ſhall be eftſoons meerly void; and that the patron or per- 
ſon, to whom the advowſon, gift, preſentation, or col- 
lation, ſhall by law appertain, ſhall and may by virtue 
of this act preſent or collate unto, give or difpoſe of the 
ſame benefice, dignity, prebend, or living eccleſiaſtical 
in ſuch fort, and to all intents and purpoſes, as if the 
party ſo admitted, inftituted, inſtalled, inveſted, inducted, 
or placed, had been or were naturally dead.” 

By Sect. 7. it is provided, That no title to confer 
or preſent by lapſe, ſhall accrue on any voidance men- 
tioned in this act, but after ſix months next after notice 
given of ſuch voidance by the ordinary to the patron.” 

By Sec. 8. it is enacted, That if incumbent of 
any benefice with cure of ſouls, ſhall corruptly reſign or 
exchange the ſame, or ſhall corruptly take for or in re- 
ſpect of reſigning or exchanging the ſame, directly or 
indirectly, any penſion, ſum of money, or benefit what- 
ſoever; that then as well the giver as the taker of any 
ſuch penſion, ſum of money, or other benefit corruptly, 
ſhall loſe double the value of the ſum ſo 
had.” | | 

By Sed. 9. it is provided, © That nothing contained in 
this a& ſhall in any wiſe 2 2 away or reſtrain 

iſhment, pain or penalty limited, preſcribed, or 
2 by the laws eccletaſtical, for any of the offences 
before in this act mentioned, but that the fame ſhall 
remain in force, and may be put in due execution, as it 
might be before the making of this act.” 

y Sedt. 10. it is enacted, « That if any perſon or 
perſons whatſoever, ſhall at any time receive, or take any 
money, fee, reward, or any other profit, directly or in- 
directly, or ſhall take any promiſe, agreement, covenant, 
bond, ar other aſſurance to receive, or have any money, 
fee, reward, or any other profit, directly or indirectly, 
either to him or themſelves, or to any other of their or 

of their friends, all ordinary and lawful fees only 

or. II. Ne. 126. 


—_ 2 


taking, 
„ dig- | 
and from 


given, taken, or 


| 
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| excepted, for or to procure the ordaining, or making of 
any + miſter or miniſters, or giving of any orders or li- 
cence, or licences to 3 that then every perſon and 
perſons. ſo offending, ſhall for every os ale forfeit 
— * pounds of law ful money of 
z and the part 41 ordained, or made 
miniſter, or taking — * ſhall Aken and loſe the ſum 
of ten pounds; and if at any time within ſeven years 
next after ſuch corrupt entering into the miniſtry, or re- 
ceiving of orders, he ſhall accept, or take any 
living, or promotion eccleſiaſtical; that then immediately 
from and after the induction, inveſting, or inſtallation 
thereof, or thereunto had, the ſame benefice, living, and 
tion eccleſiaſtical, ſhall be eftſoons meerly void ; 
| and that the patron or perſon to whom the advowſon, 
ift, preſentation, or collation, ſhall by law appertain, 
may by virtue of this act preſent or collate unto, give or 
 diſpo'e of the ſame benefice, living, or promction eccle- 
ſiaſtical, in ſuch ſort, to all intents and purpoſes; as if the 
party fo inducted, inveſſed, or inſtalled, had been or were 
naturally dead; any law, ordinance, qualification, or 
diſpenſation to the contrary notwithſtanding. The one 
moiety of all the forfeitures given by this aQ ſhall be to 
her majeſty, her heirs and ſucceſſors, and the other moiety 
to him of them that will ſue for the fame by action of 
debt, bill, plaint, cr information, in any of her Majeſty's 
courts of record.” 
A donative is not within the words of the ſtatute; yet, 
as a corrupt preſentation thereto is within the miſchief 
intended to be thereby remedied, it is within the mean- 
ing of it. Cyo. Car. 331. Bawderich and Mackaller. 
For the ſame reaſon the corrupt promoting to, or ob- 
taining of acuracy, has been held to be ſimony. Carth. 
43 5, Biſhop of St. David's and Lucy. 
is offence is more frequently committed when a 
church is void; but it may be committed when it is full. 
If a contract be when a church is full, to give a ſum of 
money for a preſentation to it, when it Thall become 
1 Brownl. 7. 


void, this is a ſimoniacal contract. 
= the buying when a church is full, with intent to 
eſent a certain per on, and the preſenting that perſon 
* the living becomes void, is — 102. 
| Kitchen v. Calvert. Ney 25. Winchcomb v. Palleſton. 
So if one purchaſes the next avoidance of a 
with intent to preſent his ſon or kinſman, and does pre- 
ſent the. perſon intended to be preſented, this is ſinony. 


ay &.- Gadd. 390. | : -— IR 
the purchaſe of the next avoidance of a church 
—_— — 
preſent a certain perſon, the preſenting him, is ſi- 
mony. Winch 63. Sheldon v. Brett. Ney 25. Hughes 


> hes indeed beck foid, thet if « father, the jncumbens 
being ſick, purchaſes a living without the privity of his 
ſon, it is not ſimony, although it be with deſign to | 
ſent the ſon, and the ſon is afterwards preſented ; and to 
this is the caſe of Smith and Shelburn, Paſch. 41 
 Eliz. Cre. Eliz. 685. the doQrine laid down in this caſe has 
been ſince contradicted, and particularly in the cafe of 
Winchcomb and Pulleſtan, Ney 25. Paſch. 15 James, ſome 
years after. Nor does the reaſon given in it, that a father 
is bound by nature to provide for his ſon, hold. If the 
purchaſe of a living when full with intent to any 
certain perſon is, as has been held, within the how 
can it be lawful, as the words of the ſtatute are general, 
for a father to do it? A parent is by nature bound to 
provide for his ſon, but this obligation can never extend 
to the doing things prohibited by law. This way of rea- 
ſoning would make all ſimony lawful; for as every man 
is as much, if not more, bound by the law of nature to 
provide for himſelf, as his father is to provide for him, 
every man might purchaſe a living for himſelf. 4 Bae. 
Abr 


4 f 
Notwithſtanding theſe determinations, that if one per- 

ſon purchaſed the next preſentation of a benefice when 

full, with defign to preſent a certain perſon, and did 


him, it was ſimony, it became a doubt whether 


| it was fo for a clerk himſelf to for himſelf the 
next turn in a living? To remove this it was enacted, 
8 F That 
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: That if any perſon ſhall for money or profit, in his 
own name, of in the name of any other perſon, procure 
the next preſentation or collation to any benefice, and 


be preſented or collated thereto, it ſhall be deemed to all | 


intents and purpoſes a ſimoniacal contract. 12 Ann. ff. 
2. cap. 12. par. 2. WO 

From all theſe authorities it appears, that although it be 
A COU enr ts proeta® nog 
avoidance when a charch is „there is great danger 
of being guilty, at leaſt. in foro entie, of this of- 
t it ſhould be fo, elſe men would be for 
for their ſons and friends, and the almoſt 


fence. It is 


good right. 3 Hf. 1 
tation be 

„ and pending 
clerk, who is after removed, the living is ſold, this 
ſimony, for the church was never full of that clerk; 
and by this means the ſtatute might be eluded, for it 
would only be getting an uſurper to preſent while 


living was void, and then ſelling it. 3 Lev. 115. Walk. 
v. Hamerſty, S. C. 2 Fent. 32. 


A corrupt contract with the wife of the patron is ſimo- 


niacal, although the patron is not privy to it. 1 Rel. 
= 255- Cro. Fac. 385. 1 
a clerk contracts to give money for being preſented 
to # church, and is after preſented gratis; this is ſimony. 
Lane 103. Kitchin v. Calvert. 
In this caſe the clerk is an unfit perſon, for having at 
that time been capable of intending to buy a living cor- 
ruptly. It alſo implies ſome defect in him; for the pre- 
ſumption is that well will always be 
| „ and have therefore no need to purchaſe. With 
this agrees Cro. Eliz. 789. where ſimony is ſaid to be vo- 
ſpiritualibus adberentia. 


A ſecond brother, having a right to preſent, made a 
corrupt contract to preſent a certain perſon; but in or- 
der to elude the ſtatute ſurrendered the right of preſent- 
ing to his elder brother. He not being privy thereto 
preſented the perſon who by the agreement was to be 
preſented. It was held that the cori upt contract is ſimo- 
ny, and that its being performed by an innocent perſon 
makes no alteration in the cafe. Lane 73. v. 
Kitchen, | 

An agreement was between Richards a friend of Beugb- 
t;n's and Tayler, that Boughtin ſhould preſent Hide, and 
that Taylor ſhould pay Richards 201. per ann. for fix 
vears, in caſe Hide ſo long lived, for the uſe of Boughton. 
In quare impedit Hide pleabed he had no notice of the 
agreement at or befcre his preſentation. On demurrer it 
as held that the corrupt contract was enough, and that 
it was immaterial whether he had notice or not. 3 

Lev. 338. Rex v. Hide and «tbers. 

if a ftranger, the church being void, contracts with 

the patron for a grant of the void turn, and preſents a 

clerk not privy to the contract; yet, although the grant 
being of a choſe in action is void, as the incumbent comes 
in by a fimoniacal contraQ, he is not to be conſidered as 
an uſurper, but as one ſimoniace promotus. Cro. Eliz. 
788. Baker v. Rogers. 

So where a father, the church being void, contracts 
with the grantee of the void turn to permit the grantor 
to preſent his ſon, and it is done, this is a ſimoniacal 
promotion. Cre. Fac. 533. Booth v. Futter. 

Ss if a father, in conſideration of aclerk's | 
his daughter, doth covenant with the father of the clerk, 
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| when it ſhall become void, and he is aftcrwards 
preſented, it is a ſimoniacal promotion. Cro. Car. 425. 
Birt v. 

Theſe three laſt caſes may ſerve to confirm what has 
been obſerved, that in the caſe of ſimony, it is unlaw.. 
ful for a father to do what may not be done by a 


If an ag 


| agreement be to five pounds per annum to 
the widow of the laſt incumbent, or ten pounds per an- 
num to his ſon ſo long as be ſhall be a ſtudent at Cam- 


ſimoniacal ;z this being a lawful condition. 1 Rel. Rep. 
Carey v. Teo. | | 

A. covenanted that B. his ſon ſhould marry C. the 
daughter of D. in conſideration of this marriage D. co- 
venanted to advance 3000. for his daughter's portion, 
and A. covenanted to ſettle certain lands on B. and C. 
| there were alſo covenants on the part of A. for the va- 
lue of theſe lands and quiet enjoyment, and a covenant 
on the part of D. to e a certain benefice for B. on 
the next avoidance of it. It was held that this was no 
ſimoniacal contract, it not being in conſideration of the 
marriage, but a diſtinct and independent covenant wich- 
out any nt conſideration, and as not averred to be 
ee contract ſhall no be ſo intended. Cre. Cer | 
426. Byrte v. Manning. The doctrine laid down in 
| this caſe was confirmed in Lutw. 343. Pyke v. Pullen, 


2. Hew far bonds of reſignation are lawful ; and the 
NA err 

A bond of reſignation is a bond given by the perſon 
intended to be preſented to a benefice, with condition io re- 
ſign the ſame; and is ſpecial or 'The condition 
ot a ſpecial one is to reſign the benefice in favour of tome 
certain Þ » 2s a fon, Kinſman, or friend of the pa- 
ton, when he ſhall be capable of taking the ſame; by a 
general bond the incumbent is bound to reſign on the re- 

queſt of the patron. 4 Bac. Abr. 470. 

A bond with condition to reſign within three months 
after being requeſted, to the intent that the patron might 
preſent his ſon when he ſhould be capable, was held good; 
and the judgment was affirmed in the Exchequer cham- 
der; for that a man may without any colour of ſimony 

bind himſelf for good reaſons, as if he takes a ſecond be- 
nefice, or if he be non-reſident, or that the patron may 
preſent his ſon, to reſign; but if the condition had been 
to let the patron have a leaſe of the glebe or tithes, or to 
pay a ſum of money, it had been ſimoniacal. Cro. Fac. 

48. Janet v. Lawrence. | | 
| Thedo&rine laid down in Jones and Lawrence, which 
was in the caſe of a ſpecial bond, was not many year> 
after extended to that of a general bond, and the judg- 

ment in this laſt was alſo affirmed in the Exchequer cham- 
ber. Cro. Car. 180. Babington v. Wazd. 
The authority of thoſe two caſes having been repeated- 


N 


— — 


— 


Ter at length it was conſidered as a point ſet- 
t 


that a general bond of reſignation is good, and the 


court refuſed to let the validity of it be called in quei- 


tion. Str. 227. Feele v. Counteſs of Carliſle. 

So in a late caſe, Mr. Serjeant Draper being about to 
argue againſt the validity of ſuch a bond, he was ſtopped 
by | Log MS. Rep Trin. 27 Gee. 2. Wyndham 

v. Bower. 


| If a bond of reſignation, which ought only to be 
| made uſe of to keep the incumbent X Ky, or good 
behaviour, be made an improper uſe of, the court of 
Chancery will interpoſe. Chan. Prec. 513. 2 Chan. 


399. | 
| Aperpetual injunction was granted againſt ſuch a bond, 
| becauſe it appeared on hearing the cauſe, that the patron 
had made ule of it to prevent the incumbent from de- 
| manding his tithes. 1 Fern. 411. Durſton v. Sands. 


A bill being brought to be relieved againſt a judgment 


ng | obtained on a bond to reſign upon requeſt, it appeared to 


have been offered to the incumbent, that if he would 


to procure for him a preſentation to a certain church 


| give 700 J. he ſhould not be ſued upon it. Satisfaction 


was 


$ 1 


was ordered to be entered upon the judgment, and a perpe- 
tual injunction was granted. A new 
tion in penalty of 200 l. a much leſs ſum was indeed de- 
creed; but no action was to be brought on it without 
leave of the court: And the lord keeper ſaid he did not 
know that ſuch bonds were uſed before the ſtature ; that 
had been ſince allowed only to preſerve the benefice 
for the patron himſelf, or ſome child or friend of his, or 
to non-reſidence or a vicious courſe of life in an 
incumbent ; and that though a bond be to reſign general- 
„ he would not allow it to be put in ſuit unleſs ſome 
2 reaſon was ſhewn for requiring a reſignation, be- 
cauſe a door would be tt opened for ſimony. Eg. 
&s Abr. 86. Hilliard — . SO 
On a bill to be relieved againſt a judgment on ſuch a 
proved miſbehaviour, and it was for 
that reaſon diſmiſſed. Eg. Caſes Abr. 228. Hadg fon v. 


So a bond to reſign on requeſt ſhall not be made uſe of 
to turn out the incumbent, unleſs there be non-reſidence 
or grois miſbehaviour ; and if any other uſe be made of 
it, the court will grant an 2 Chan. Prec. 513. 
Hawkins v. Turner. 3 5 

From ſome of theſe caſes, and 1 y the laſt 
which was Paſch. 5 Geo. there is 
general bonds of reſignation were not then held good in 
equity: But later determinations ſhew that they now are. 

A bond to reſign generally has been often held good in 
the court of Chancery. Str. 227. Peele v. Counteſs of 

25 on preſenting Peele to a living, took a bond to 
reſign when the patron's nephew for whom it was in- 
tended ſhould be of age. At his coming of age it was 
agreed that, inſtead of reſigning, he ſhould continue to 
hold the living on paving the nephew 3ol/. per annust. 
After paying this ſeven years, Peele refuſed to pay it an 
The bond hereupon being put in ſuit, Pee/e 
brings his bill to have an injunction, and to have the mo- 
ney repaid. An injunction was granted, not as was ſaid 
held to be good, but becaute an ill uſe had been made of 
it. As to the money which had been paid on the ſimonia- 
cal contract, Peele was left to his remedy at law for it. 
Str. 5 34. Feele v. Capei. | 


3. Whether the ordinary is obliged ta accept a reſigna- 
tion on ſuch bend; and ſome objectians to theſe bonds con- 


However it may be now ſettled, that ſuch bonds are 
good both in law and equity ; a queſtion has ariſen, and 
is not perhaps ſettled by judicial determinations, whether 
the ordinary is obliged to accept a reſignation on ſuch a 
bond? It is in the power of the ordinary to diſcourage the 
uſe of ſuch bonds, for he may reiuſe to accept a reſigna- 


tion made by conſtraint of one of them. Watſ. Cam. 


Inc 


bond, and ordered the incumbent to continue to ſerve the 
cure, declaring that he would never countenance ſuch 
unjuſt practices. 2 Chan. Rep. 398. Durſlan v. Sands. 

An ordinary is not obliged to accept a reſignation on 


ſuch a bond, unleſs there be juſt cauſe to turn the in- 


cumbent out of the bcnefice. Chan. Prec. 513. Huwwkins 
v. Turner. | 

In a late caſe a grant was to a clerk of the two firſt of 
three livings which ſhould fall, provided he was capable 
when they did fall of holding them. In order to make 
himſelf capable of taking one of theſe benefices, Griffith 
the clerk tendered a refignation of another benefice to the 
ordinary, but he refuſed to accept it. One of the queſ- 
— made, in this caſe was, whether the 22 — 
obliged to accept this reſignation ? It was inſiſted by Mr. 
Henley on — that no caſe could be adduced to 
ſhew that the ordinary can arbitrarily refuſe to accept a 
reſignation of a benefice. Mr. Attorney Murray who 
was on the other ſide contented himſelf, as to this objec- 
tion, with ſaying, that the plaineſt points having ſcarce 
ever been called in queſtion are ſupported by the feweſt 


bond of reſigna- 


on to conclude that | 


| pleaded 


- 24- 
The biſhop refuſed to accept a reſignation on ſuch a 
ſwer might perhaps be given to this general objection; 


| being 


S IM 

authorities. No decrce was made as to this point; but 
Lord _—— 1 it once or twice fo ſtrongly io 
be his opinion, that the ordinary t to have d 
the reſignat ion, that he did 2 accept 2 What 
fell from theſe great men on this occaſion, is enough io 
render the doctrine of the two laſt caſes ſuſpicious : For 
if theſe are law, ſome notice would undoubtedly have been 
taken of them. This was not indeed in the caſe of a re- 
ſignation bond; but it was perhaps a ſtronger caſe ; for 
if the ordinary cannot refuſe where as here a clerk would 
meerly to take another benefice, it would be ſtrange 

to hold he may refuſe a reſignation made at the requeſt 
of a patron, in conſequence of an agreement with him, 
Ie 2 again determined both at 

w and in equity, he has a right to make. Marguiro 
— a, Griffith, Ea . 27 Geo. 2. 4 
Whatever doubt may ſtill remain, as to the ordina- 
ry's being obliged to accept a reſignation on fuch a bond, 
theſe two things have, as will preſently appear, been de- 
termined ; that the patron cannot preſent again till he 
has accepted it; and that whether he does or not, the ob- 
ligor is liable to the penalty of the bond, if he undertakes 
33 for the acceptance of the ordinary. 4 

. Abr. 473. | 

pens OE made before the biſhop accepts the 
reſignation of the laſt incumbent, it is void. Caſes in 
the time of Qyeen Anne 276. Riely v. Adams. Ney 


147. Cro. fac. 198. : 
If the obligor binds himſelf to reſign a benefice, it is 
upon him to procure the ordinary's acceptance of his re- 


ſignation. Lutw. 693. Studbelme v. 

To an action upon a bond, with condition lo to reſign 
on requeſt that the patron may again, it was 
that the ordinary would not accept the defendant's 
reſignation. On a demurrer this plea was held bad; and 
per cur”, it ſhould have bcen averred that the ordinary ac- 
cepted the reſignation, for his acceptance being, as is 
laid down, Cro. Fac. 198. neceſſary to t the 


| reſignation, it was the duty of the obligor, who under- 
on account of the invalidity of the bond, for that was 


took to reſign, to procure tizis. So if one undertakes 30 
enteoff another, he undertakes to make livery as inci- 


dent thereto. The biſhop as to the obligee is a ſtranger, 
| and if an obligor undertakes for the act of a ſtranger, he 
is at his peril, as is held 1 Saund. 215. to procure it. 
| MS. Reports Hilur. 28 Geo. 2. 


Heſcat v. Gray. 
The reſult of the whole is, that bonds of reſignation 


e good in law, and that equity will reſtrain all improper 


| uſe of them. It is not always true, but is fo much oft- 
ner than ſuperficial and haſty thinkers imagine, that the 


law, and particularly that part of it which is deduced 
from judicial determinatigns, is founded in ſolid reaſon ; 
and it may perhaps be ſhewn that it is ſo in the preſent 
caſe. The attempting this will at leaſt be excuſable, be- 


cauſe ſome great and good men have expreſſed their diſlike 


of theſe bonds. 4 Bac. Abr. 473. | 
The general objection is, that divers miſchiefs may 

enſue from ſuch bonds, for that a corrupt patron may in 

many inſtances make an ill uſe of them. Some other an- 


but the common one, however trite it be, is as good as 


| any, that there is no concluding againſt the ue of 


an 
thing becauſe there is a poſſibility of its being abuſed. if 
any abuſes of them can be diſcovered, redreſs may be had: 
If not, they ſhould be ranked among thoſe things which, 
out of the reach of human knowledge, cannot be 
provided againſt by human laws. 4 Bac. Ar. 473. | 


| Theprincipal of the particular objections is, that which 


is reported to have fallen from Holt Ch. J. Comb. 394. this 
is, that a reſignation bond comes as near fimony as paſ- 
ſible; it being eaſy to procure a round ſum of mo 

thereby. By making the penalty of the bond adequate 
to the value of the benefice, and agreeing privately that 
the money ſhall be paid, it would without doubt be an 


| oblique way of ſelling it, and more than come near, for 


it would be downright ſimony. If there was no other 
way, or not as eaſy a one, to do the fame thing, this 
objection would be inſurmountable; but if there is, it 
can never be of much importance to ſtop this up. The 
ſame clerk, whoſe conſcience would allow him ww 

the, 
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this, might as well advance the money 
firſt, or, if that did not ſuit him, an abſolute bond 
to pay the money at a future day. As the ſame crime 
might fill be committed, and with as . , 
what good end would it anſwer to prohibit ſuch bonds, 
which, as is allowed by all, may be made uſe of by a 
patron to _—— of duty or immoral conduct in 
the 1 ty and | 


73» 41 

os objeQion is, that, when the patron takes a 
neral bond of refignation, it is only a preſentation 
Curing pleaſure. Be it fo, and E will fuppoſe, which is 
the utmoſt that can be ſuppoſed, that it is not taken 
with a deſign to awe the incumbent into great care in 
the diſcharge of his duty, but to let ſome friend or re- 
lation afterwatds into the benefice. It by no means ne- 
_ ceffarily follows that the church, which is the grand thing 
to be guarded againſt, will therefore be filled with an unfit 
zerfon. If the ſucceſſor, whick may be the caſe, is 
better qualified for the office, the intereſt of religion will 
be advanced by the exchange. If he be not ſo well qua- 
Rfied, it is a misfortune; but it is fuch a one as, in 
the prefent circumſtances of ti:ings, cannot be entirely 
vented. Whit the right of patronage, or I might 
| ſaid, while human nature continues as it is, there 
will be miſtakes in j and patrons will be in- 
duced by partiality to judge too well of the abilities of a 
relation or friend ; but it makes no difference, whether 
either of theſe happens when the benefice is at firſt void, 
or 2t any given tune after; or if there be any, it is in 
favour of the practice, for the miſchief for ſo long at leaſt 
as the firſt incumbent holds the living, is thereby poit- 
poned. 4 Bac. Sr. 474. For more learning on this 

ſubject, ſee 19 Vin. Abr. & 4 Bac. Abr. tit. Simony. 

SIMPLEX, Signifies fimple, or fingle; as charta ſim- 
plex is a deed poll, or ſingle deed. 

SIMPLEX BENEFICIUM, A minor dignity in a ca- 
thedral or collegiate church, a fine-cure, a penſion out of 
2 parochial chureh, or any other eccleſiaſtical benefice 
oppoſed to a cure of ſouls, and which therefore was con- 
ſiſtent with any parochial cure, without coming under 
. the name or cenſure of pkuralities. Cowell, edit. 1727. 

SIMPLEX JUSTICIARIUS. This ſtiie was anciently 
uſed for any puiſne judge, that was not chief in any court. 
There is a writ iſtered, beginning thus. a 
Mood, a ſimple judge of the Common Pleas, &c. Id. ib. 

SIMUL CUM, Are words uſed in indi ments, and de- 
clarations of treſpaſs againſt ſeveral perſons, when ſome 
of them are known, and others not known: As, the 
plaintiff declares againſt A. B. the defendant mul cum 
C. D. E. F. and divers others unknown, for that t 
committed ſuch a treſpaſs, Fc. 2 Lil. Hr. 469. If a 
writ is generally againſt two or more perſons, the plain- 
tiff may declare againſt oe of them with a mul cum; 
but if a man bring an original writ againſt one only, and 
declares with a fimul cum, he abates his own writ. Comb. 
250. | | 

SINE ASSEMSU CAPITAL, Is a writ that lies where 
a dean, biſhop, prebendary, abbot, prior, or maſter of an 
hoſpital, alien the land ho 
without the conſent of the chapter, canvent and fraternity; 
in which caſe his ſucceſſor ſhall have this writ. F. N. B. 


al. 195. 
l SINE-CURE, Is where a rector of a pariſh hath a vicar 
under him endowed and charged wich the cure; ſo that 
the rector is not obliged either to do duty or reſidence. 
Degge's Farſ. Counc. 195. And when a church is fallen 
down, and the pariſh becomes deſtitute of pariſhi 
it is faid to be a Sine - cure. Mod's Inſt. 153. 

: ky gwen 8 day. Before the act for turni 
the law into Engliſh, when judgment was given again 
the plaintiff in an action, he 49 ſaid to be in miſericandia 
pro falſo clamore ſus; and for the defendant, eat inde fine 
die, and the defendant was diſcharged, He. 2 Lill. 220. 

SI NON OMNES, Is a writ of affociation whereby, if 

all in commiſſion cannot meet at the day aſſigned, it is 
allowed, that two or more of them may finiſh the bu- 
fineſs. See AssOcATtox, and F. N. B. fol. 185. & 111. 


and Reg. Orig. fal. 202, 206, &c. 


other good purpoſes? 4 Bac. Ar. 


in the right of his houſe, | 


S K I 
SINKING-FUND, Is a proviſion made by parliament. 
conſiſting of ſages of other funds, ao | nn ha 

ing the publick debts of the nation; and many late 
tutes have been made for applying the growing produce 
thereof. Alſp money is often borrowed on the credit of 
the ſinking fund, one million a year towards rai. 
fing ſupplies for publick ſervice. Fac. See Fuxps 
SALT, SouTH-sza Company. y 

SIPESSOCNA, I what we now eall a hundred. Leg 
H. 1. cap. 6. Comitatus in Anglia in centurias & Sipeſſocna 
1 
| ' SI RECOGNOSCANT, Ea writ that lies for a cre- 
ditor againſt his debtor, for money numbred, that hath be. 
fore the ſheriff in the county-court acknowledged himſelf 
to owe his creditor ſuch a fum received of him in pecunii; 
1 * 2 * * N. B. 62. 
the ſituation of a capital houſe or meſſuage, by 4 — 
2 of a „ as the Site of the late diſſolved mo- 


| of, Ec. i. the place where it ſtood. Cowell, edit. 
1727. 


SITHCUNDMAN, Such a gentleman as had the office 
to lead the men of a town or pariſh. Leg. In. c. 56. Dug- 
dale, in his Antiquities of Warwickſbire, obſerves, that the 
hundreds of Knrghtlow, Kineton, and Hemling ford, in 16 
H. 2. were called Sit. de Enuchlelata, Sitbeſica de 
Chinton, Sitheſoca de ford; ſo that Sithſecundman 
Sithcundman, Geftthcundman, was only the chief officer 
| within fuch a diviſion, the high conſtable of the hundred. 
| Carvell, edit. 1727. 
SITHESOCA, /FSax.) The franchiſe or liberty of a cer- 
tain company of men; a hundred. Rot. FP. 16 Hen. 2. 
ſometimes written Jipeſcca. Curia libera legalium homi- 
num. Cowell, edit. 1727. | 

SIXHINDI, W ereſer vants of the ſame nature with rod- 
knights, viz. bound to attend their Lord wherever he 
went, yet they were accounted among the Engliſh-Saxons, 
as freemen, becauſe they had lands in fee, ſubject only to 
 fuch tenure. & habeat 5 bidas eff Sixhinde. Leg. he, 
cap. 26. And in the laws of t. cap. 26. Servi 
alli caſu, alii geniturs : Liberi alii Thygbindi, ali: Sixhindi, 
ali; Thyelfindi. See HN DEI HOMIN ES. 

SLZ EL., In the fabrication of our milled money, the 
gold or ſilver is caſt out of the melting pot into long flat 
bars, which bars are drawn thro” a AY (wrought by 
a horſe) to produce the juſt thickneſs of guineas, crowns, 
Oc. Then with forcible engines, called cutters, which 
; anſwer exaQly to the reſpective fizes or dimenſions of the 
money to be made, the round pieces are cut out from 
the flat bar, as afor-faid ; after which the reſidue 
is called Sizel, and is melted down again. See Lowndes's 
; Efſay upon Coin, pag. 96. 
| ä —— to be an en · 

gine for catching o t was ially given in char 
& by the juſtices in Eyre, that all — 2 de bis 
| qui piſcantur cum ᷑iddillis & Skarkallis. Coke. 2 Inft. fol. 38. 
| SKERDA, E that which we now call a ſcar, or wound. 
Si eſſa extrchuntur a capite & Skerda magna levetur, &c. 
BraQ. lib. 3. cap. 24. 

SKERRIES, (ifland or rock). Patent granted to Wil- 
liam French, eſq; for a light-houſe there, confirmed, 3 Ges 
2. c. 36. | 

SKINS. None ſhall take the wool from any ſheep- 
ſkin or lamb-ſkin, unleſs he make leather or parchment 
of it, &c. 5 El. c. 22. J. 1. 

None ſhall buy ſkins but to make leather or parchment, 
Se. 5 Bl. c. 22. / 1. | 
; Exportation of ſkins and leather prohibited, 5 El. c. 2. 

2. 

Of ſheep-ſkins tawed permitted, 8 El. c. 14. 

None but artizan ſkinners ſhall dreſs or export black 
coney-ſkins, 3 Fac. 1. c. 9. ; 

erchants ſhall not buy coney-fkins or morkins in 
ſmall quantities, 3 Fac. 1. c. 9. 
Duty on ſkins imported, g Arn. c. 11. /. 1. 
Drawback of two-thirds on exportation, 9 Ann. c. 11. 


F Additional duty on „9 


8 O C 


Drawback on exporter's oath that hides are marked, 
; o Aun. c. 26. . 5. See LeaTHER. 

SLADE, (Sax. Sled.) A long flat piece or flip of 
round. Pratum wocatuum le Slade, from the long and 
nat row form of it. Furach. Antig. p. 465. 

SLANDER. Sec AcT1oON. 


SLAVES. There are no ſlaves in England; one may | 


he a villain here, but not a ſlave. 2 Salk. 666. 
SLIPPA, A ſtirrup; and there is a tenure of land by 
holding the King's ſtirrup. Cowell, edit. 1727. 
SLOUGH-SIL VER, (mentioned in Pat. 43 Eliz. pag. 
11.) A certain rent paid to the caſtle of Wigmore, and is 
in lieu of certain days work in harveſt, heretofore re- 
ierved to the Lord from his tenants. Cowell, edit. 1727. 
SMALT, Is that of which painters make blue colour. 
Stat. 21 Jac. cap. 3. and Pat. 16 Feb. 16 Jac. 1 
SMOAK-FAR I HINGS, The pentecoſtals or cuſto- 
mary oblations offered by the diſperſed inhabitants within 
a dioceſe, when they made their proceſſion to the mother 
cathedral church, came by degrees into a ſtanding annual 
rent, called Smoak-farthings. Cowell, edit. 1727. 
SMOAK-SILVER. There is ſmoat - ſilver and ſmoak- 
benny paid to the miniſters of divers pariſhes, and to be 
paid in heu of tithe-wood ; or it may, as in many places 
at this day, be a continued payment of the Romeſcot or 
Peter-pence. Cowell, edit. 1727. 
SMUGGL.ING. See Cusrous. 
SNOTTERING-SILVER. There was a cuſtom in 
the village of Mylegb, that all the ſervile tenants ſhould 
pay for their tenement a duty called Snottering. ſilver, i. e. 
tor each tenement, 1 den. ob. to the abbot of Calch:/ter. 
Placit. 18 Ed. 1. | 


| 


: 


; 


| 


; 


| 


| Garde. 


$04 


that tilled and manure his inland or demeſnes (yielding 


operam, not cenſum, work, not rent) and were there 

called his Sockmen, or ploughmen. Spelman of Feudr, 
cap. 7. But after the conqueſt, the proper Socmanni, or 
Sokemanni, otten mentioned in Domeſday, were thoſe 


tenants who held by no ſervile tenure, but commonly paid 


their rent as a Sate or fign of freedom to the Lord, tho” 
they were ſometimes obliged to cuſtomary duties for the 
ſervice and honour of their Lord. Cowel), clit. 1727. 

SOCNA, (Saxon, Secne) A privilege, or liberty, and 
_-* a. 

SOCOME, Signifies a cuſtom of grinding, at the Lord's 
mill; and there is b2»d-/oc:-me, where. the tenants are bound 
to it; and /ove-ſocome, where they do it freely out of love 
to their Lord. Cowell, edit. 1727. 

SODOMY. See Buca Rx. 

SORKE, SOC, SO K, SOCA, Generally ſignify liber- 
ty or privilege of tenants excuſed from cuſtomary burdens 
and impoſitions. Sometimes Sala, or Soke, was the ter- 
ritory or precinct in which the chief Lord did exerciſe 
his Soc, Sake, or Sala, his liberty oi keeping court, or 
holding trials within his on Sole or juriidiction. Some- 


| times it lignified a payment or rent to the Lord for uſing 


his land with ſuch liberty and privilege, as made the 
tenant a Sacman, or freeholder, upon no other conditions 
than a quit-rent. Cowell, edit. 1727. 

SOKE-REEVE, Seems to be the Lord's rent-gatherer 
in the Sale, or Soken. Fleta, lib. cap. $5. 

SOLARIUM, An upper room, chamber, or garret, 
which in ſome parts of England is called a Sollar. Cawell, 
edit. 1727. Paroch. Antig. 325. 

SOLDIERS, Not to be conveyed at the charge of the 


SNUFF, The penalties of adulterating tobacco, ex- 
tended to ſnuff, 5 Ces. 1. c. 11. / 22. The duties on 
ſnuff aſcertained, 12 Ces. 1. c. 26. See TogAcco. 

S0 c., (Soca) According to Minſhew, is a word ſigni- 


counties without wages, 1 Ed. 3. fl. 2. c. 7. 18 Ed. 3. 
Farne 
| Allowances granted to the ſoldiers that had ſerved King 


fying a power or liberty of juriſdiction; whence our Lau- 
Latin word Soca, for a ſeigniory enfranchiſed by the 
King, with liberty of holding a court of his Sockmen, or 
S:cagers, 1. his tenants, whote tenure is hence called So- 
cage. Cowell, edit. 1727. | 
SOCAGE, or SOCCAGE, {Sz:cagiam, from the 
French Soc, that is oer, a coulter or plough-fhare) Is a 
tenure of lands by or ror certain inferior ſervices of huſ- 
bandry to be performed to the lord of the fee. Skene de 


wrbor. ſignif. lays, Sacage is a tenure of lands, when a man | 


is infeoffed freely, without any ſervice, ward, relief or 
marriage, and pays to his Lord ſuch duty as is called 
petit ſerjcanty, Sc. There is free Socage and baſe So- 
cage, otherwiſe called villenage.— And according to 
Bracian, Sacagium liberum eſt, ubi fit ſervitium in denariis 
D:minis capitalibus, & nibil inde omnino datur ad ſcutum 


mon Secage. Stat. 37 HI. 8. cap. 20. Other diviſions 
there are in our hooks, viz. Bra#tn, lib. 2. cap. 8. num. 
3. Old Nat. Brev. fal. 94. and others. But by the ſta- 
tute 12 Car. 2. cap. 24. all tenurhs ſhall be adjudged and 
taken to be turned into free and common Sacage. Sec 
Kennet's Gloſſury in Sacage. This was a tenure of fo large 
an extent, that Littleton tells us, all the lands in Eu gland, 
which were not held in knights ſervice, were held in 
Sacage. So that it ſeems the land was divided between 
theſe two tenures, and as they were of different natures, 
ſo the deſcent of theſe lands was in a different manner ; 
for the lands held in knights ſervice deſcended to the 
eldeſt ſon; but thete held in villans Saragis, equally 
among all the ſons ; yet if there was but one meſſuage, 
the eldeſt ſon was to have it, ſo as the reſt had the value 


lib. 2. cap. 35, 36. 

SOCMANS, or SOKEMANS, Soc manni) Are ſuch 
Danis as hold their lands and tenements by Socage tenure, 
vi which there are ſeveral kinds, viz. Sokemans of frank 
enure, Kitchin, fol. 81. Sokemans oi baſe tenures, ibid. 
and Hate mans of ancient demeſne, which laſt ſeem pro- 
perly to be called Sacmant. Cowell, edit. 1727. 

SOC MEN. The huſbandmen among our Saxon an- 
t eſtors were of two ſorts; one, that hired the Lord's out- 


and cr tenementary land, like our farmers ; the other, 
Vor. II. Ne. 126. 


he 


| 


& ſervitium Regis. This free Socage is alſo called com- | 


ö 


of that meſſuage to be divided between them. Braden, | 


Henry the fifth, 1 H. 6. c. 5. 

Where a ſoldier beyond the ſea is outlawed, if his 
captain is dead, the certificate of his executors or admi- 
niſtrators ſhall be received, 2 H. 6. c. g. 

A captain ſhall not abate of his ſoldier's wages, which 
hath received, 18 H. 6. c. 18. 7 H. 7. c. 1. 3 H. 
g. c. 3. 23H61. | 

Soldiers deſcrting within their term to be puniſhed as 
felons, 13 H. 6. c. 19- 7 H. 7. c. 1. 3 H. g. c. 5. 
2 C3 Ed. 6. c. 2. .. 6. 

Privileges granted to the King's tenants, that ſhall go 
with him to his wars, 14 Ed 4. 0 t. 4H J. c 4 7 
H. 7. c. 2,3. 3H 8. c. 4. 14&15H.8. c. 14. 

The penalty of a ſoldier making away his horſe or har- 
nels, 2 & 3 Ed. 6. c. 2. ſ. 3. | 

The penalty of diſcharging a ſoldier, or detaining his 
wages, 4 & 5 Phil. & Mar. c. 3. ſ. 4. 

Miſbehaviour of officers and ſoldiers to be puniſhed by 
the commander, 4& 5 P. & M. c. 3. 4 6. 

Each pariſh to be taxed for relief of ſick and hurt ſol- 
N and mariners, 35 El. c. 4. 39 El. c. 17. % 21. 

Le. 3. 
9 ſoldiers and mariners to ſettle themſelves to 
work, or be deemed fclons without benefit of clergy, 39 
Ae. 7. | | 

Soldiers enabled to exerciſe trades, 12 Car. 2. c. 16. 
12 Ann. ff. 1. c. 13. 22 Geo. 2. c. 44. 3 Ges. 3. c. 8. 

So as not to prejudice rights of univerſities, 12 Ann. 


g. 1. c. 13 . 122 . . /. 


2. 
Fxecutors of colonels, Sc. to pay ſoldiers preferably, 
12 Ann. ff. 1. c. 13. /. 7. | 

Relief for loyal officers and ſoldiers, 13 U 14 Car. 2. 
c. $$ 15 Car. 2. c..3. 

Soldiers not to be quartered on the ſubject without con- 
ſent, 31 Car. 2. c. 1. J. 54. 

Acts for puniſhing mutiny, Sc. 1 Ann. ff. 2. c. 16. 
2 3 Ann. c. 20. 3 C4 Ann. c. 16. 

For recruiting the army, 2 & 3 Ann. c. 19. 4 & 5 
Ann. c. 10. 29 Ges. 2. c. 4. 30 Ges. 2. c. 8. 30 Ges. 
2. 6. 23. fd | 

Lifting ſoldiers for foreign ſervice prohibited, 12 Ann 


ft. 2. c. 11. Made felony without clergy, 9 Ge. 2. c 30. 


Seducing ſoldiers to deſert prohibited on pain of pillory, 
Se. 1 Geo. 1. c. 47. 3 Geo. f. c. 2. f 50. 
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Puniſhment of papiſts inliſting, 1 Geo. 1. cap. 47. 


pardon, 20 Ces. 2. c. 52. . 15. : 
Foreign may ſerve as officers or engineers 
in America, to the number of 50 officers, and 20 engi- 
neers, 29 Ges. 2. c. 5. : 
For recruiting the army in America, 29 Geo. 2. c. 35. 
Foreign troops brought over for the defence of Great 
Britain in 1757, to be quartered as Britiſh, 30 Ges. 2. 
e. 2. 


Men impreſſed according to the aQ not to be taken | / 
out of the ſervice but for ſome criminal matter, 30 Geo. 
2. c. 8. /. 20. 


Mariners not liable to arreſts but for crimes, or debts 
of the value of rol. 4 Geo. 3. c. 8. /. 37. 

SOLET ET DEBET. See Dznzr Er Sort. 

SOLE TENANT, (Solus tenens,) Is he or ſhe that 
holds only in his or her own right, without any other 
Joi * Fer conmpte, If © man and wie hold had fro 


their lives, the remainder to their fon, here the man dy- 


ing, the lord ſhall not have heriot, becauſe he dieth not 
ſole tenant. See Kitchen, fol. 134. 

SOLICITOR, (Solicitator,) Is a man employed to take 
care of, and follow ſuits depending in law or equity, 
Cowell, edit. 1727. See ATTORNEY. 

SOLI DATUM, In the ncuter gender ſrgnifies that ab- 


ſolute right or propriety which a man hath in any thing. | 


Cowell, edit. 1727. 
SOLINUS TERRA.—hÞ communi terra Sandti Mar- 


tini acre & dim. que faciunt duos ſolina: & dim. 
Domeſday. In which book, this word is only uſed in Kent, 


and no other county. Septem ſelini terre ſunt 17 Caru- 


cate. t Inſt. fol. 15. According to this computation 
folinus terre is about 160 acres, and 7 ſalini are about 
T120 acres, Which is leſs than 17 carucatæ, for at the 
loweſt carucata terre is 100 acres. But my Lord Coke 
was of opinion, that it did conſiſt of no certain number 
of acres. This word ſo/inus was probably from the Sax. 


Sull a plough, but what quantity of land this ſalin, ful- | 


ling, or ſwaling did contain, is not ſo eaſily determined. 
It ſeems to have been the ſame with a plough- land; ſo that 


in Domeſday book, Se defendit pro uno ſolins, is, it is | 


taxed for one carucate or plough-land. Cowell, ed. 1727. 
SOLLER or SOLAR, (Sslarium,) A chamber cr up- 
per room. Id. ib. 


a man hath wherewith to pay, or, as we ſay, is a perſon 
ſolvent. Cowell, edit. 1727. | 

| SOLVIT AD DIEM, ls a plea in action of debt on a 
bond, bill, &c. that the money was paid at the day li- 
mited. Mad. Caf. 22. To a bond of 30 years ſtand- 
ing the defendant pleaded ſolvit ad diem, relying on the 
preſumption ; the plaintiff proved payment of intereſt 
two years after the day; this falſifies the plea : "The de- 
fendant ſhould have pleaded upon the act for amendment 
of the law, that he paid the money after the day. 1 
Strange 652. See PAYMENT. 

SOLUTIONE FEODI MILITIS PARLIAMEN- 
TI, and SOLUTIONE FEODI BURGENS. PAR- 
LIAMENTTI, Are writs whereby knights of the ſhire 
and burgeſſes may recover their allowance, if it be de- 
nied. Seat H. 8. c. 11. 

SOMERSET HOUSE, Aſſured to Queen Charltte 
for life, 2 Geo. 3. c. 1. | 

SOMERSETSHIRE, Its fiſhery, how preſerved, 1 
Fac. . c. 23. See FISH. 

SON AN AUL T, Is a juſtification in an action of aſ- 
fault and battery ; becauſe the plaintiff made the firſt aſ- 
fault, and what the defendant did was in his own defence. 
2 Lil. Abr. 523. See ASSAULT Au p BArrTERx. 

SONTAGE, Was according to Stow, pag. 234. A 
tax of forty ſhillings laid upon every knight's fee. 

SOPE, Every 100 weight of ſope imported, pays 107. 
by ſtat. 2 FV. H M. fefſ. 2. cap. 4. / 47. And every 
p und 2d. 10 Ann. cap. hy 4 And a penny, 12 
Ann. ft. 2. c. 9. 1. And home made one penny, 
10 Ann. 22 . I. And one halfpenny, 12 Ann. 

2. c. 19. /. 1. 

1 to be exported, 2 & 3 Ed. 6. c. 26. 
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The duty laid on ſope, 10 Ann. c. 19. made perpe- 
tual and part of general fund, 3 Gee. 1. c. 3. SE 


T YN | 
4 Drawback on ſope tiſed in the woollen manufaQures, 
10 Ann. c. 19. . 29. 12 Ann. ft. 2. c. 9. [. 16. 

Barrel of ſope to contain 256 pounds, every firkin 64 
7 befides the tare of the caſk, 10 Ann. cop. 19, 


I2 
2. c. 9. /. 


Duties laid by 12 An. ff. 2. c. g. made perpetual, 6 
Geo. 1. c. 4. in order to be ſubſcribed into Sth Sea fund, 
and the ſurplus mortgaged to the bank, by 2 Gee. 2. 
C. 


Penalty on concealing ſope, 1 Geo. 1. c. 36. J. 14. 
On ä to work without giving notice, 11 Ceo. 
1. 6. 436. £ 


33 | 
Penalty on officer falſely admitting notice, rr Gee, 1. 


c. 75785 39. Sce CusTomns, Fuxps. 
HIA, (Princeſs,) Naturalized, 4 Ann. c. 1 K 4. 
See Ke. | 

SORCERY. See Conjurartion, Wircacrarr. 

SORS. In ſums of money lent upon uſury, the 
principal was called ors, as Giitirguiſhed from the inte- 
reſt. Pryn. Colle. tom. p. 161. 

SORUS ACCIFITER, A for or ſoar-hawk. 
un granted to Robert de Hoſe, land in Berton of the 

onour of Nottingham, to be heid.—— Per ſervitium uc- 
cipitris ſori nobir red idondi fingulis anni Cartular. S. 
Edmundi, MS. ſol. 11 z. 

SOTHALE, Mliſtaken without doubt for Scotale. 
Carvell, edit. 1727. 

SOTHEAGA, Is an old word, which figrifies hiſto- 
ry: From the Sax. Sth, verum, ard agu t-/{imonium ; 
for all hiſtories ſhould be true, or true fayirgs ; from 
hence we derive our Engliſh word /:5th/azer. Conell, 
edit. 1727. | 

SOVEREIGN, A piece of gold current at twenty- 
two ſhillings ſix-pence in 1 H. g. when by indenture of 
the mint, a pound weight cf gold of the old ſtandard was 
to be coined into twenty four ſevereigns. In 34 Hen. 8. 
| they coined fovererigns at twenty ſhillings a-piece, and 
| half ſevereigns at ten ſkilings. In 4 Edw. 6. Sovereign 
of gold at twenty-four ſhillings a-piece. In 6 Edw. 6. 
Exvereigns at thirty ſhillings. So in 2 Ei. 

SOUTHAMPTON, Its charter confiimned, Cc. 4 
Fac. 1. c. 10. For improving the waterwerks there, 20 
| Ceo. 2. c. 15, Fee Hannouns. | | 

SOU T H-SZA ANNUITIES. See Scurta - Sz 
Contax x. | | 

SOUTH-SEA BONDS, Stealing them made felony, 
2 Cen. 2. e. 25. cf. 3. | 

SOUTTE SFA COMPANY, Eſtabliſameni of the 
Jan ih. Sea company and their fund, g in. c. 21. 3 Ges. 

I. c. 9. 

Their ſlock exempt from taxes, 9 Aan. c. 21. /. 38. 
Company to have the places they ſnall poſſeſs, and the 
prizes taken, 9 Arn. c. 21. /. 50, 51. 

1 of ſhips to obey company's inſtructions, 
9 n.c. 21. /. 53. | 
No cmbaurgo on their ſhips unicſs named, 9 Arn. cep. 
21. J 54. | 

ot to interfere with the Ea India company's trade, 
9 Ann. c. 21. f. 58. 
Their ſhips topa'% and repaſs through the flreights of 
Magellan, 9 Ann. c. 21. f. 58. | 

Their ſtock for the fiſhery, g Ann. c. 21. J. 59. 

The ſame perſons not to be directors of this company 
and of the Bank or India company, 9 Ann. c. 21. J. 61. 

Treaſurer of the navy, Cc. may mortgage South-Sea 
ſtock for the publick uſe, 10 Ann. c 19 / 185. 

Their trade to continue notwithſtandi: g the redemp- 
tion of their fund, 10 Arn. c. 30. 

Enlargement of the South-Sea funds, 1 Go. 1. c. 21. 
og 1. c. 19. 6 Geo. f. c. 4. Not to purchaſe crown 

ds, nor lend money to the crown, 6 Geo. 1. c. 4 
ſect. 66. | 
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I 
. ſabſeribed into the South-Ses keck. 
Geo. 1. c. 19. 


with the Sooth-Sre company for redeeming 
the public debts, 6 Ges. 1. c. 4. 

Exchequer bills made out for the Sauth-Sea company, 

c. 10. 
= the frauds of the Seuth-Sea directors, 
tc. 7 Ceo. . . 1, 2. and 28. $ Geo. 1. c. 23. 9 
Gee. 1. c. 23 10 Ges. 1. c. 14. 13 Geo. 1. c. 22. 

2 Geo. 2. c. 8. 


For + their ſtock into the bank aud India com- lib 


7 Geo. 1. c. 5. 
of their payments to the publick, 7 Ges. 1. 


Ry 7 Gee. 1. fl. 2. 8 Ges. 1. c. 20. /. 6. 


c. 21. 9 Geo. 1. c. 10. 

Treaſury to rectify certain miſtakes in Soutb-Sea books, 
$ Geo. 1. c. 22. . 2. 

Creation of the old Soutb-Ses annuities, 9 Gee. 1. cap. 


6. 

ti for the Soutb- Sea company to ſhip negroes at 
Moen, ugh 5 1. 6. 18. 

Redemptiom of South-Sea ſtock, 1 Geo. 2. fl. 1. 2.c. 8. 

3 Geo. 2. c. 16. /. 4. 5 Geo. 2. c. 17. 
irections for n 

Quarterly deficiencies to be made good out of the ag- 
zregate fund, 3 Geo. 2. c. 20. J. 20. 

Redemption of South - Sea annuities out of ſinking 
fund, 4 Geo. 2. c. 5. And fee 6 Ges. 2. c. 25. 9 Geo. 
2. c. 34 10 Ges. 2. c. 19. /. 35. 

New S$outh<Sea annuities created, 6 Geo. 2. c. 28. 

Reftrained 1 7 _ ng bonds without a general ccurt, 
6 Ceo. 2. c. 28. 7 Geo. 2. c. 17. 

Fund for the — ſupplied, 2 Ges. 2. c 4 2 

The company continued till the annuities 
deemed, 24 Cen. 2. c. 2. /. 31. 

The company's annuity reduced, 24 Gas. 2. . 

Their ſervants embezilling their effects made felony, 
24 Ges. 2. c. 11. . 3. 

The firſt and ſecord ſubſcribed Scuth-Sex annuities to 
be conſolidated, 25 Ceo. 2. c. 27. f. 26. 

The number of directors reduced to 21, 26 Geo. 2. 
c. 16. 


The King may be goverricr of the Sauth-Sea compa- 
ny, 1 Ces. 3. c. 5: 

50 IN ARR, The inhabitants of the ſtevs there, 
not to be returned on juries, 11 Hen. 6. c. 1. No market 
*0 be held in the high ſtreet cf Sautb: uart, nor hackney 
coaches, Oc. to ply there, 
thereof a market to be held in a = called the Triangle 
28 Geo. 2. c. Q Geo. 2. c. 

<OWLEGROV » An old . of the month Fe- 
brucry, ſo called by the inhabitants of Szuth Wales. 
 SOWNYF, Is a word corrupted from the French ſouve- 
nues, i: remembered; for the ſtat. 4 Hen. 5. cap. J. in 
the origrnal French hath Des eftreats nient jouvenn, 
which by turning the two ud into v, was firſt made 
fowen, ard ſuch eſtreats and caſualties as are not to be re- 


membered, run not in demand, that is, are not levi- | 


able: It is a word of art uſed in the Exchequcr, where 
eftreats that ſowne not, are ſuch as the ſheriff by his in- 
kalle; cannot get, and eſtreats that ſowne, arc ſuch as 
ma: gather 4 Par Inſ? fol 107. 
„8. 2AD © RIUS, (For Spatbarius, ) A ſword-hearer. aus- 
fe edit. 1727. 
SPATZ, PLACITUM, Pleas of the ſword, or a 
Hurt martial, for the ſpeedy execution of juſtice on mili- | 
try delinquents. Id tb. 


SPATULARIA, Is numbered amongſt the holy gar- | 


ments in the monaſt 3 tom. pag. 331. viz. Cum alba, 


ami da, j:!1, fanime, ſpatulariis, & maricularits, &fc. 
SPEAKER OF THE PARLIAMENT, Is an officer 
in that high court, who is as it were, the common mouth | 
of the reſt: And as that honourable aſſembly conſiſts of 
1 Routes, ſo there are two ſpeaker-, the one termed the 
Lira Speaker of the houſe of Peers, and is moſt — 21 

lv the Lerd Chuncellor, or Lord Keeper of the Great ſe 
„England. The other (being a member of the houfe — 


lace ef larding, 6 Ges. 1. c. 21. c. 48. 
| F 7. 2 
Fa. 


28 Ges. 2. c. 9. Inſtead | 
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Commons) called the ſpear of heb bouſe of Commons ; 


both whoſe duties debates, 


queſtiom, and thereby collecting — ſenſe of the — 
g bills, ſeeing the orders of each houſe obſerved, 6c. 
PARLIAMENT. - 

SPECIALITY, (Specialitas,,) A bond, bill, or ſuch 
like inſtrument ; a writing or deed under the hand and 
ſeal of the parties. See 19 Vin. Ar. 437. 

SPECIAL MATTER. IN EVIDENCE. See Gx 


' NERAL Issur, and Bro. tit. General iſſue and ſpecial evi- 


dence, - | 
SPELEUM, The cell of a monk, mentioned in Malnſb. 


| SPICES, For garbling ſpices, 1 Fc. c. 19. Repealed, 
6 Ann. c. 16. 


Duty on ſpices imported, 6 1W.3.c.1 made 


perpetual by 7 Ann. c. 7. and part of bank fund: And 
the ſurplus part of the aggregate fund, 1 Ges. 1. c. 12. 


May be imported in Engliſb ſhips wherecf the maſter 
and two thirds of the 


mariners are Engliſh, 6 & 7 N. 
3. & J. J. 3. 

Addition al duty, 3 & 4 Ann. c. 4 . made perpetual by 
| 7 Anne c. 7. and part of bank fund : And the ſur plus 
part of the aggregate fund, 1 Geo. 1. c. 12. 

New Cuties on ſpices, raifins and tfnuff, 8 Arn. c. 7. 
6. 
* The duties laid by 8 Ann. c. 7. made perpetual by 6 
Geo. 1. c. 4. in order to be ſcribed in ns ſtock, 

Lorg r not chargeable with the farther new d 
of 54. Ch by Blem 2 9 Ann. c. 6. /. 59. > 

Dirt in pepper, Ec. to be deſtroyed, 10 An. c. 26. f. 45; 

Licences to import-ſpices ſhall ſpecify the quantity and 


ſmall parcels forfeited, 6 Geo. 1. cap, 


import ſhall be Celivered up at en- 
tering the ſhip, 8 Geo. 1. c. 18. / 21. See — 
Funps, Grocery Wares. 

SPIGURNEL. Galfridu: Spigurnel.was by King Henry 
the Third appointed to be ſealer of his writs, and per- 
haps the feſt in that cfice. Therefore in after-times the 
perſons that enjoyed that office were called ſpigurneli. 
Pat. 11. Hen. 3. . . & Clary. 4. Edw. 1. dorſo m. 6. 
Fobannes Buns Miles, „ Klus domini Franciſci Boun, & 
Jobanna wxor einem Fohannis conc: — al Roy ſer jean - 
Liam ſuam ifjuus capeliæ Regir, & 0 cim Spigurneſlorum 
ad ipfes te Hans,; que de Rege tenent in capite. Memo- 
rand. in Scaccar. Mich 14. Edw. 1. by Sir Fob 

nard. 

EPINACIUM, Is that fort of veſſel which we now call 
a pinnace: It is mentioned by Knighton, anno 1338. Re- 
dierunt Normanr.i cum galeis 12 cum ect ſpirtaciis cum 
main bene armat.i. 

SPINDULZ, Were thoie three golden pins which 
were uſed about the palt; and from thence ſpindulatus ſig - 
nified to be adorned with the archiepiſccpal pall. Du Freſre. 

SPENSTER, It is the addition uſualiy given to all un- 
married women, from the viſcountꝰs daughter downward. 
Yet Sir Edward Cale ſays, Gencroſa is a good addition for 
a gentlewoman, and that they if be named ſpinfter in any 
original writ, apf cal, or indictment, they may abate and 
| quaſh the ſame. 2 f. fol. 668. 

SPIRTTCALITIES OF A BISHOP, {Sþ:ritualia 


Fpiſcapi,) Are thoſe profits which he receives as a Biſhop, 


| not as a Baron of the Parliament. Secur. Fl. Car. fel. 
132. Such are the dutie : of his viſitation, his benefit growing 
from ordaining and inilituting prieſts, preſtation-monev, 
that is, ſubſilium choritationm, which upon rea onable 
cauſe he may require of his clergy. Johannes Greer. de 
Benefic. cap. C. num. q. and the benefit of his juriſdic- 
tion. Teachimus Stephanus de Furiſd. lib. 4. cap. 14. 
num. 14. See CusTOS OF THE SFIRITUALYTTES. 
SPITTLE- HOUSE, Mentioned in the act for ſubſi- 
dies, 15 Car. 2. cap. 9. Is a corruption from hoſpital, and 
Ggnifies the ſame thing, or it may be taken rom the Teu- 


| tonic Ly tal, which denotes an hoſpital or alms houſe 
Qt, kt. 1727. 


SPO- 


8 


— 4 
t of 
be 


the patron 


gi 
anciently ſo called. Cowe!l, edit. 1727. 
» Signifies gifts, gratuities, ſalaries. Ut 


Sportulus con- 

| piat. From hence St. Cy- 

prian (Epiſt. 70, 71, go.) called thoſe Spar tu- 
atres W 


ho received ſuch gifts for their mainte- 
nance, which afterwards were called Prebende. Cowell, 
edit. 1727. | 

SPOUSALS, The betrothing of a man or woman be- 
fore marriage. See ESPOUSALS. 
 SPOUSE-BREACH, —_— i 
poſed to ſimple fornication, A. D. 1542. The Lady Ka- 
therine was accuſed to the King of incontinent living, not 
only before her marriage, but alſo of | after 
her marri Fox Aft. Mon. vol. 2. pag. 540. ö. 
| SPULLERS OF YARN, Are tiers of yarn, to ſee if 
it be well ſpun, and fit for the loom. Arno 1 Mar. Furl. 
1. cap. 7. Spullers are thoſe that work at the ſpole, i. e. 
Rota glomeratoria textorum, qua fila rotando conglomeran- 
tur, fa Dr. Skinner. =” 

S -ROYAL, (Surarium aureum) An ancient 
gold coin. Paroch. Antig. p. 321. 

SQUALLEY, (ment in ſtat. 43 Eliz. cap. 10.) Is 
a note of faultineſs in the making of cloth. See Rewey. 

SQUIBS, Prohibited and declared publick nuiſances, 
9810. z. e. 7. 

ST G of 

* 


is made felony without bene 
ow + — by ſtat. 1 Fac. i. 
c. 8. See SLAUGHTER. 


STABILIA. It was a cuſtom in Normandy, that where 
a man in power claimed lands in the poſſeſſion of an in- 
ferior, he petitioned the Prince that it might be put into 
his hands till the right was decided; and then he had a 
writ which was called breve de 
ter of Henry the firſt ſeems to 
x tome. pag 


1204. Viz. Et omnes decimas venationis præ- 
decima illius venationis que 


driving deer to 


| 


abilia. 'To this 2 char- | 


3M 


STAGE-COACHES. See Coachxs. 

STAGE-PLAYS. See Nuis AN cz. 

STAGIARIUS, A canon reſidientiary in cathedral 
church, Stagiaria, the reſidence to which he was obliged; 
Stagiari, to keep ſuch reſidence. As in a ſtatute mad; 
in the ch of Pauls, 2 Id. Jul. anno 1319. They 
commonly put this diſtinction between reſidentiarius and 
ſtagiarius ; every canon inſtalled to the privileges and 
| profits of reſidence was reſalentiarius, and while he ac- 

tually kept ſuch ſtated reſidence, he was flagiarius, or 

| — The word Stagium was like wile uſed for 
reſidence, as Stagionarius poſtquem Stagium ſuum in do- 
minibus ecclefi vicinis incepit, Cc. Ib. fol. 44. a. 

STAGNES, (Stagna) Ponds, pools, or ſtanding wa- 
ters, mentioned in 5 Eliz. cap. 21. 

STAL-BOAT, A kind of fiſher's boat. Stat. 27 Elz. 
cap. 21. 

STALKERS, The going gently ſtep by ſtep to take 
game. None ſhall talk with buſh or beaſt to any deer, 
except in his own foreſt or park, under the penalty of 100. 
ſtat. 19 Hen. 7. c. 11. | 

STALKERS, A kind of fiſhing-nets, mentioned 13 
Rich. 2 flat. 1. cap. 20. & 17 Rich. 2. cap. . 

STALLAGE, (Stallagium, from the Sax. Stal, i. e. 
ftabulum, flatio,) The liberty or right of pitching or 
erecting in fair or market, or the money paid ſor 
the ſame. Cowell, edit. 1727. See Kennet's Glefſury. 

STALLARIUS, Is mentioned by our hiſtorians, and 
ſignifies prefeftus ; the ſame officer whom we now call 
maſter of the horſe. Sometimes it hath been uſed for 
* I.. J v. L — A in a market. Cowell, edit. 172). 

-DUTIES, A tax on proceedings in law, ex- 
pired, 22 F 23 Car. 2. c. 9. wag 

Grant of a ſtamp-duty, 5 ,. & M. c. 21. Conti- 
nued by 5 Ann. c. 19. and made perpetual 2nd part of 
eren 1 Ges. 1. c. 12. The ſecond ſtamp- 
duty, 9 10 V. 3. c. 25. A third, 12 4:2. c. 2. 4. g. 
% 21. Another, 12 Ges. 1. c. 33. 23 Ces. 2. c. 35. 
Another, 30 Geo. 2. c. 19. Another, 32 Geo. 2. c. 35. 
— 2 — c. 36. > 

xemptions from the ſtamp-duty, ard the penalty leſ- 
ſened, 6 & 7 N. 3. c. 12. | 

Proviſions to prevent frauds in the ſtamps, 1 Ann. f. 
2. . 22. 

Admiſſions of freemen before 1 Dec. 1705, without 
ſtamps, made good, 4 Arn. c. 12. , 8. 

Attornies not to incur any penalty of the ſtamp-aEs 
for default of the other party, 5 An. c. 19. /. 29. 

Warrants of the chief juſlices in Eyre exempted from 


a ſtand, which is alſo called driving the wan/aſs. Cowell, 
edit. 1727. 

STABLESTAND, (Stabilis flatic, or rather fans in 
fabulo) Is one of the four evidences or preſumptions where- 
by a man is convicted, to intend the ſtealing the King's 
deer in the foreſt. Manwood, part 2. cap. g. num. g. The 
other three are dog-draw, back-bear, and bloody-band. This 
ftablefland is, where a man is found in ſtabili ſtatiane, at 
— in the foreſt with a croſs- bow, or long - bow 
bent, ready to ſhoot at any deer, or elſe ſtanding cloſe 


ſtamp· duties, 10 Ar. c. 26. . 74. 


I. The clauſes particularly relating to each inſtrument 
charged with jtamp-duties, reduced to an alphabetical ne- 
thed. | | | 

2. Clauſes concerning the officers far the management of 
ſtamp-dutiec. 

3. General clauſes relating to and inforcing the payment 


of ſtamp-duties. 
4. Clauſes far the ſecurity of thoſe who advanced money 


by a tree with greyhounds in a leaſh, ready to flip. 
Cowell, edit. 1727. 
STADIUM, Ib in 
long of land, which is the eighth part of a mile. Id. ib. 
STAFF-HERDING, I aright to fallow cattle within 


accounted for a fur- | 


on the credit of the ſtamp-duties. 


1. The clauſes particularly relating to each inſtrument 
- oh with ſtamp duties, reduced to an alphabetical me- 
thod. 


a foreſt. 1 Fon. Rep. 282. AF of publick natary. See Notarial Af. 
n or fly 

Action entered in an inferior court illi | 

but iſſues no writ, or proceſs, or mandate, pays ; oo06 V. & M. e. 21. / 3, 
And — —— — — — 006 9 10. 3. c. 33. ,. 32 
And — — — — — 001 5 
Adjudication in Scotland — — — — 023 tio Am. c. 19. /. 100. 
Adminiſtration, Letters of eſtates above 20 /. value — — 050 ;W.& Mc 21. % 3. 
And —— —— — 030 9910. 3. c. 25.19 
Exceptions in favour of common ſoldiers and ſeamen, 5 V. & M. 

c. 21. / 6. g& 10 V. 3. c. 25. . 44 

ralty-/ e, attachment and thereof — — o50 5W.& Mc 21. / 3. 
And — — — — 050 9910. ;. 4 25. 17 


* 


$S Th 8 T A 


Warrant, monition, or perſonal decree — 


Admiſſion into a corporation, or company \— — 


n 
O 
O 
5 


Into an inn of court, or Chancery, or matriculato n oro SAM 21. 
And | —— oro 910 F. z. c. 25. [. 27. 
And into inns of courts — 20 0 2 Gee. 3. c. 36. /. 2. 


office 
court, not being an annual office under the value of ten 


To a fellowſhip of the college of phyſicians, or to any un] %% SW. OM cn „ 6 


fer annum | 

And ——— | — — 200 9 10. 3. c. 25. . 9, io. 
And e — — 200 10 F. 2. c. . 21. 
Admittance to 2 copyhold eſtate. See Copybold. 1 i | 
Advertifement in weekly papers — — ©0190 10 4m. c. 19. f 101. 

And —C — 010 30 Ces. 2. c. 19. /. 1. 
Printer not paying the in time, forfeits treble ſu — — 


10 Arn. c. 19. /. 118. 
30 Geo. 2. c. 19. /. 1. 


o 0 6 5W.&M.c. 21. [. 


o 0 6 99 10, . a 
o e 6 32G. 2. c. 35. , 2, 3. 


Advertiſement in periodical pamphlets, publiſhed at a greater inter- 
val than a week, pays . 

Affidavit, and copies thereof, pay 

And | 

Affidavit of plaintiff's cauſe of action pays as other affidavits 0 0 6 12 t. c. 29. J. 2. | 

Exceptions in favour of affidavits concerning w_ in woollen—and thoſe taken — „ 
juſtices of the peace, or commiſſioners for raiſing the King's duties, 5 V. & M. c. 21. J 3. 9 F 10 W.3 
c. 25. /. 28. 32 Geo. 2. c. 35. J. 2. And thoſe made for the allowance of duties on ſope uſed in the woollen 
manufacture, 10 Arn. c. 19. T 29, 30. 12 Ann. ft. 2. c. 9. f. 16, 17. | 

What payable for affidavits of performance of quarentine, 9 Ann. c. 2. ſ. 6, 7. 

Ale- licence. See Licence. 


Allegation in the ſpiritual, or admiralty- court, and copy thereof, pays o o 6 57 E, . 


— 
=, 
ND 
Q 


— — 


111 


And — | o06 99 10. 3. c. 25. /[. 
Almanack for one year printed on one fide of paper, pays — — oor 9 fm. c. 23. f. 2 

And — — — 001 . 

Other almanacks for one year, pay | — — 002 9 4nn. c. 23. /. 23. 

And — 25 


bees Shaded ba 

What book to be deemed an almanack, 10 Arn. c. 19. / 175. 

One ſheet only needs to be ſtamped, 9 Ann. c. 23. /. 26. 4 BEG 

Proviſoes in favour of almanacks in bibles and common prayer books, and faving the rights of proprietors of 
almanacks, 9 Ann. c. 25. , 52, 52. | 

What ſecurity is to be taken for payment of the duty on paper delivered to the printers of almanacks, and 


— — 002 3 Cs. 2. c. | 
Tink fre ne mor gay for deee youre, þ fie. <. 23. £ 23 V'55. al 6s als for every year, 


what allowance is to be made for the copies of ſuch almanacks as ſhall be brought to the commiſſioners, 
9 Ann. c. 23. / 38. | 
Anſwer in court of equity pays — — oro 5W.&M. . 21. / 
And — | — — 010 9 10 . z. c. 25. J. 26. 
Copy thereof — — — oor 5W.&M.c. 21. 
And — — — 001 9 10 F. z. c. 25. J. 40. 
And PORE _— —_— P 001 32 Ges. 2. c. 35. J. 8. 
from the court of admiralty, arches, or ve * ow 
R132 prerogative court e 200 5W.&M. ca J 3. 
And — — — 200 9 10. 3. c. 28. , 11. 
And ſuch appeal, and every appeal from the admiralty of Scotland, pays 2 0 © 12 4m. ff. 2. c. 9. /. 21. 
For Wr:ts of Appeal, fee Writ. | | 5 
e on ſpecial bail pays — — — 010 5 JM. 21. [ 
— WT — 010 g&oW.z. c. 25. J. 25. 
On common bail, or without bail, — — 006 2 5 9 
| | . . 28. J 33. 
And — — 006 4. . 12. . 9. 
And —— — — 006 20008. 2. © og. 
F 1 
9 & 10VW. z. c. 25. .. 33. | 


Apprentices, maſters pay 6d. in the pound for 501. or under, and one ſhilling for more, 8 Ann. c. 9. ſ. 32. 
On pain of 50 l. 9 Ann. c. 21. /. 66. And double the duty, 18 Geo. 2. c. 22. f. 24. 
The time of payment enlarged by ſeveral ſtatutes, 9 Ann. c. 21. f. 65. 12 Ann. ff. 2. c. g. T 31. 6 Ges. 1. 


e. 11. /. 52. 7 Geo. 1. ff. 1. c. 20. f. 30. 8 Geo. 1. c. 2. f. 38. 11 Geo. 1. c.8. /. 24 18 Ges. 2. c. aa. 
1 27 Geo. 2. c. 16. /. 5. 28 Geo. 2. c. 19. J. 4. 


ings given with apprentices, not being money, how to be valued, 8 Ann. c. g. /. 49. 
The indenture to bear date when executed, and to ſpecify the ſum given, on pain of double the ſum, 8 Ann. 


c. 9. J 35. 
And of the apprentice's being difabled from following his trade, Sc. 8 Ann. c. 9. /. 39. 
And of the indenture's being no evidence, 8 Ann. c. 9. ſ. 43. | 2 
Within — time to be brought ann and the duty when to be paid, 8 Ann. c. g. ,. 36, 
* non-payment of apprenticeſhips duties to be diſcharged on payment of double duties, 20 Gev. 2. c. 
45- J 5: TR 
3 apprentices paying the duty in the maſter's default, 18 Geo. 2. c. 22. C 25. 20 Ceo. 2. 
e. 46. | 5. | : 
Vor. II. No. 127. | 8H Proviſions 


8 1 A 


Proviſions in favour of indentures for binding 
f 4. hy e c. 9. J 22. 8 


but 


Err 


Ss 3-23 


** o0 10.3; 5. c. 25. / 50. 5 Arn. e. g. 


I. s. d. 8 

0 0 6 5 c. 21. 

o O 6 eri 
006 12 ff. 2. c. 9. /. 21. 
oO 10 30 Gen. 2. c. 9. / i. 


1 


it is ſtamped; 4 rn. c. 16. /. 20. 


may 
een, c. 8. ,. 39. 

Batcheler of arts not chargeable with MACE 6 6&7W.3.c.12.f.3. 9 10 V. 3. c. 25. J. 51. 12 
Ann. ft. 2. c. 9. / 22. 
Bill in Equity pays — 010 5 VM c. 21. / 3. 
And | — 010 92 10. z. c. 28. /. 26. 
Copy — 0 01 5W.&@&M.c. 2. /.: 
And — — 001 . 
And — — 0 01 33 Gm. 2. 35. f 8. | 
Bills of or of fees, or parcels, &c. pay nothing, 5 V. & M. . 21 . 3. c. 25. |. 43. 
227 — 004 9 c. 23. J. 23. | 
Bond pays | — — — 006 5 V. M. .. 21. /. 
9 — — — 206 . 
And — — — 006 12 4m. f. 2. c. 9. /. 21. 
And — — — 016 30 C. 2. 4. 19. /.1 

| 5 W.& M. c. 21. 
Brief for es dn, pays the ng dur of forty Bing 200 92810. z. c. 25 7 69. 

2 Ann. ſt. 2. c. 9. J. 22. 

Capias. See Writ. 1 5 8 4 
Cards per pack, — — 006 9 c. 23. /. 39. 
— tha + | — — 006 29 Ces. 2. c. 13. J 1 


C of quarentine, what to pay, 9 Ann. c. 2. f. 7 
Certiorari. See Writ. 1 ; 
Charter party in England, — — 0 06 5 F. M. . 21. /. z. 
_— — — — 006 910 FH. z. c. 25. J. 37 
And in Great Britain — — 0 06 e 
Cinque ports. See Admiralty. | 

| sW.&M.c. 21. %. 3. 
Circuit pardon pays — | 200 9 10. z. c. 25. /. 3, 50. 

| 12 Ann. ff. 2. c. 9. ,. 21. 

Citation in eccleſiaſtical courts, pays —— — 006 5 V. M. c. 21. / 3. 
And — — — 06 9 10. z. c. 25. , 35. 
And — — — 006 12 Ges. 1. c. 33. J. 3. 
Copy thereof — — 006 5 VJ. M. c. 21. 
And 5 — — — 006 9 10 V. 3. c. 25. 736 
Clare comſtat in Scotland pays — — 0 23 10 An. c. 19. J. 100. 


Clerks indentures, are liable to the ſame duties as apprentices indentures, for which ſee Apprentice. 


Cognition of heirs in Scotland, pays 


Cp of «record o other bee at Wiſp n 
Of a will — — 


And 
Ce furrendns or copies are neither within 5 V. & Af. nor 9 & 10 W. 


. * 
. and admittances except to the uſe of a 
(ll or to + xm gh or ten right . yy 


3 6&7W. z. c. 12. f. 4. 


| s W.& M. c. 21. . 3. E 
3 


— © 23 10 Ann. c. 19. , 100. 


26 5 V. M. c. 21. / 3. 
26 9 10 V. 3. c. 25. f. 23. 


12 Arn. ft. 2. c. 9. J. 21. 


— 0 06 5 VV. M. . 21. , 3. 
— 006 9 10. z. c. 25. / 37. 
— 006 12 Am. ft. 2. c. 9. / 21. 
— 006 5W.&@M.c. 21. J. 3. 
— 006 9210 z. . 5 35. 
— oor 5W.&@M.c. 21. 
001 g9&10ÞW. 4 - M | 
3. 687 K. 9 
e. 


Ann. 
2 023 12 Ann. ft. 1. c. 2. f. 48. 


8 71 4 


See Vrit. 


Covenant. 
ne of letters 
ener Elis ce. patent, or exemplifi- 


— — 


of profits under the ſeal of the ſaid dutchy or county pay 


Indentures, or deeds not otherwiſe . pay — 

And unleſs they are made for binding pariſh children | 

And all deeds in Great Britain, not otherwiſe charged by _— ex-) 
cept bail- bonus and aſſignments thereof, and apprentices indentures = 


— 
— 
— 
— 
— 
— 
— 
— — 
— 
— 


of poor or charity children, — ̃ſ— ara 
duty of 25. 3d. — 

And — 

And if ingrofſed without being tamped, not to be evidence with- 3 
„ = 

And — — 


Degree in the two univerſities, or inns of court, pays — =— 


— in favenr of — coms GW 7 WV. : 3. c. 12. J. 3. or 50s 


ater. ance a. | 
And — 
In Er — — 


And — — 


* ken inthe eat of equity by commiſie pay 
tions in Chancery . | paper draught: — bow 


fore — 
Copies of depoſitions, and depoſitions not taken yy ommillion, pa . 
And 
Depoſitions in the ecclefiaſticai, admiralty, or cinque port — 
and copies thereot, pay — 3 
And Y — 
Dice per pair pay b Ss 
And — — — — 


Diſmiſſion. See Decree. 

—_—_— from the Laber. or * of the ſaculties, pays — 
And . 25 
— See Preſentation. 

Drawback. See Certificate. 


0 1 o 
500 
— 1000 


200 


5 T0 


gIV.O& AM. 21. / 3. 
& 10IV. z. c. 25. 

an 8 . 27, 

$W.&M. . at. , 3. 

1 e. 25. f 2. | 

5 C. 21. . 

98910 V. 3. c. 28. J. 13. 


5 V. M. . 21. 
22288 c. 25.” J. 38. 


M. c. 21. / 
3055 F. . 25: - 24 


] 3. & N e. 21. / 3. 


5 6 NM. . 2. ſ. 3. 
998 10/3. c. 25. ＋ 30: | 


12 Aon. 4 2. c. 4 


30 &. 87 
5 V. M. c. 5 | 


92710. z. c. 25. 
5 NV. A. c. 21. 7 of 


OTE COLES | 


COIl 


. 32 Geo. 2. e. 26. 7 


5 V. SM. b. 21. % 3. 


98 10 . 3. c. 25. J. 26. 
32 Gee. 2. c. 35. / 8. 


sW.& M.c. ar. / 3 


o& wÞW.;.c.2 Fe. 
32 Ces. 2. c. 35. J. 8. 


5 WM 21. J. 3. 


910 3. c: 25. . 36. 


9 Am. c. 23. f. 30. 
29 Geo. 2. 6. 13. J. I. 


5 NV. & M. c. 21. [. 
9810 J. 3. c. 25. . 8. 


12 Aun. ft. 2. c. 9. F 24- 


Eccleftaftical courts, in/lruments and proceedings. See thc duties on the ſeveral inſtruments. 


Entry of actions. See ation. 
Entry of writs of err:y. See Writ 
Erempli _ ions of letters patent. See Grants, 


. cation under ſeal of any court, pays — 
nd 


Fine. See Irit. 

Grants by the King under the Great ſeal of the dutchy or county 
palatine of — of any honour, — | — fran- 

chiſe, or privilege, and exemplifications thereof, pay 


And 


And 3 = 
Grant of any ſum exceeding 100 J. under the Great or Privy 7 by 
L. directed to the Great ſeal — _ 
A — 
Every ſuch grant under the Great ſeal of Scotland — — 
And grant of office or employment above gol. per amum  — 
And | — 
And every ſuch grant in Great Britain pays — — 


200 
200 
200 
200 
200 
200 
200 
20 0 


zu c.21. J 3. 


9 & 10W. 3. c. 25. 
12 Ann. ſt. 2. c. 72 


5 F. SM. 21. % 3. 


F wo W. 3. c. 28. % 4 
on 74 — 4 — 
5 V. SN. 21. / 3. 
98 10 V. 2. c. 28. J. 5. 
12 Am. fl. 2. c. 9. J. 21. 


3 
JI. 4. d. 


A 


200 5. SA 21. % z. 


200 99, 10. 3. 6. 25. J 6. 


— 05 W.&M.c. 2. /. 
— 05 0 JL 2 
— 030 12. fl. 2. c. 9. J. 21. 
— 050 124m. . 2. c. 9. J 12. 
— 010 SVN. 21. 3. 
— 10 9 10 F. z. c. 25. J. 26. 
— 01 5W.&Mc. 21. , 3. 
— 001 99810. 3. . 25. J 40. 
— 00r 32. . c. 35. J 8. 
courts 006 5A. . 21. / 3. 
— 006 90. z. c. 25. J. 36. 
— 006 F... 21. % z. 
— 006 9 610. z. c. 25. ,. 36. 
— — 026 5W.&M ca 
— 026 . 
Lading Bilt =_ _ — — 004 9. . 23. / 3. 
Latitat — — — = ood SW.&@M. ci , 
And is — — 006 95810. 3. c. 25. J. 31. 
And 8 * — — 006 1aGee.z. C. 33. J 2. 
Looſe. See Deed. 1 oY 
Letters patent, letters of i f. County Palatine, Grant, Auminiſtratien, 
Letters of mart — — — 0530 WS Mc 21. % z. 
And 9 — — — 0530 9810. 3. . 28. /. 18. 
And — — — 212 mans 2 t. 
Libel and — — 006 c. 21. 
And . - 4 — — 006 3810 F. 3. 4 21. TL 
Licence by an eccleſiaſtical court, or ordinary — — 050 5W.EM.c. 21. ＋ 3. 
And | — 030 92 0. z. . 25. / 14. 
And — 030 124. ff. 2. c. 9. /. 21. 
By the n 0 50 12 4m. ft. 2. c. 9. .. 21. 
Licence of Fom the duties granted e Penalties for marrying 
without gland, oy a 3. c. 35. J 1, 2, 3. 1 c. 19. 176, 177, 178. 


8 
4 


3.6. 35+ / 


— 040 9428. 083: £6 
1 


ä oo er ence erm en en nfm 
Marriage licence or certificate. — — 

Marſhal court. *. ä 

Matriculation — — oro 5W.&M.c 21. / 3. 
And — — @3 © 


= — =— A g9& 10W. 3. c. 25. J. 2). 
Monit 6s Station i the elated cout, and copies of them 006 sW.& M. c. 21. 775 
36. 


o06 9810. z. . 2; 
— — 006 132 Gs. 1. 433.7 


— 006 5FV. SM. 21. % 3. 

. — 00 6 n 
Officers 4 — » thoſe at land, 6& e 10 3 

at 7 AS at 12. . 6. c. 2 4 
Orders. See Rules. - Ss N a F 


Original writs, See Writ. 
Orig! 2 TAI 
rights; original retour of ſervice of heirs, original ſaiſine; ori | | 
ginal ma 223 10 Ann. c. 19. J 100. 
nition of heirs in Scotland, pay | 
Palatine. See C 
Pamphlets, and news papers of half a ſheet or leſa, 
—_—  — pay 2 
n | 


ſheet in one printed copy, 10 Ann. e. ig. /. 101. 


WT — be et ls oe 0s 10 Ann. 
e. 19. /. 104, 105 


And printed copies to be brought to the office and entered, 10 Arn. c. 19. /.111. 


And 


1 ETA 


And under what penalties, 10 Hun. c. 19. [. ran 8 

Pamplets unſold, how to be cancelled, and the like number of ſheets ſtamped duty free to be exchanged for 
them, 10 Ann. c. 19. f. 114. | 

What news-papers ſhall not be deemed pamphlets, of. tt Geo. 1. 1229 


Pardons of crime, or forfeiture, reprieve, or relaxation from fine, | 
* puniſhment, or — forfeiture — 200 5 N,. M. c. 21. 42 
but circuit, or Newgate pardons, and every duch — 
3 pay the farther ſums of 200 9 10. 3. 4 25. ſ. 3, 50. 
And if the relaxation be of a fine, &c. above a 3 „ 12 Ann. ff. 2. c. 9. f 21. 


Parliament (acts of,) proclamations, forms of prayer, acts of ſtate, matters pri inted by either houſe of 
ſchool books, books of piety, daily bills of goods exported and imported, and bills of mortality, are excepted, 


10 Ann. c. 19- /, 102. 
Paſſport 0 O 6 5 V. SM. c. 21. / 3. 
o 0 6 98 10 K. 3. c. 25. J. 37. 
o Oo 6 12 An. ff. 2. c. 9. /. 21. 


— — — 


— 
Patents. See Brief, Grant. 


TOE "OR pays — — 20 0 ea. 
—— —d — — 200 9 10.3. . 25. 
8 — — 200 12 Au. ff. a. c. 9. 12 
1 — — oor 5. SMA. ar. 
And | — — 001 e Vn. 
And | 3 | | — — O01 32 Ges. 2. c. 9, 1 
_ — — — o 10 5W.&M.c. 2 £ 
— — Ono er 26. 
2 — — 001 Geo. 2. c. 35. J. 
3 as uſual, 5. &@ M. c. 21. /. 15. 9 & 10W. z. 
*. 
— ay . — 006 5 A f; 
— — 0 0 6 9810. z. c. 25. 
— .— — 006 12 Am. fl. 2. c. 9. , 
And if within the bills of mortality 024 N 


Clauſes for ſecuring the payment of the duties es on policies 
Policy to be made out within three days after the ay" 


By ſtat. hot heb. wh dd fx is enacted, that lbs 
1 in 2 ſhip or cargo, or both, ſhall 
ny he — is void, and the premium bo to the inſurer ; 
additional not duly ſtampt; provided any number may be 
of 51. cork. | 
Taſtea — — — 026 5 V. SM. 21. / 3. 
And — — 026 98103. c 26. . 21 
Copy thereof — 006 5. V. SM. 21. 73. 
Preſ ollati donati benefice above the early} 25% e 
elentation, c on, or tion to a e 
value of 10/. in the King's books, pays : t 200 5W.&Mcaſ.3. 
Probate of wills, except from common ſeamen or ſoldiers, pays — o5go 5 V. M. . 21. / 3,6. 
And 6 — O50 9 119. 144 
Fraccſi. See Writ. | 
Proficr's admittance. See Admiſſion. | 
Precuration ee en, — 006 5 V. SM.. 21. S 3. 
And — — — 006 99 10.3. c. 25. /. 37. 
And — — —— — 006 12 An. ft. 2. c. g. /. 21. 
Froteſt — — — 0 06 5 V. SM. 2. /. 
And — — — — 00 6 / v. 
And — — — 006 12 Ann. ff 2. c. 9. .. 21 
Jus minus. See Writ. | | 
Recognizance and writs. See Statute. 
Regiſter of Degrees. See Degrees. 
Rejnind-r and Replication. See Pleadings. 
Relaxati:n. See Admiralty, Pardon. 5 
Rel-aſe inrolled, pays — 050 5 
Common reicaſes, pay — — — 006 5 
And — — — 006 9 
And — 006 12 Am. ft 
Reprieve. Sce Pardon. 
Rules and orders in courts wah We eſlminſter, and copies thereof — 006 5 V. 
And — — 006 gt 
Ard — — — — 006 32 Gee. 2. c. 35 
Saifrne in Scotland — — 023 10 Am. c. 19. 
Sceteb inſtruments are not charged with ſtamp duties _— to the union, 5 Ann. c. 
Sceteb inſtruments what to pay, 10 Ann. c. 19. /. 100 | 
Scoteh deeds, not charged with 25. 3d. pay — 006 * 
— in the Eccleſiaſtical courts, and copies heal, pay — Oo o = 
n — — 00 


Sentence in the admiraley or Cinque ports. See Admiralty. 
Sexwers proceedings pay nothing, 6 87. z. c. 12. f. 2,9. And 10 V. 3. e 
Significavit | — — — o 5 

— + 


„Su 41. J 3 
We 


— — —  - — 


Vor. IL No 127. | 81 


S T A 


Sen manual to any beneficial warrant r order, except warrants or 
T ordinance, pay — 


And — 

And — 

Seuth-See ſecurities, exempt from duties, 3 Geo. 1. e. 9- 
Stannary proceedings exempt from ſtamp duties, 6'& 7 


Statute-ſlaple merchant or recognizance, pay 


—— 
— See Writ. 
Surrender of grant, or office, iirolled, pays — 


Surrender of Copybolds. See 
Surrender of hefetable — 


es the 
——— 


Such officers, how to de Worn, 53 . E. M. 4. 21. 
. 12. 9 &@roW. z. c. 25. ＋ 60, 61. 8 Ann. c. 9. 
J. 42. 9 Ann. c. 23. /. 29. 10 Ain. c. 19. /. 106, 
22 & «a. 3k. | a . K 6 12 
Gs. c. 33. J 9. 

And how to account, 5 V. & M. c. 21. % 24. 

What commiſſioners are to levy the duties gang by | 
the ſeveral ſtatutes, 5 N. & M. c. 21. / . g& 
W. 3. c. 25. J. 48. 9 4m. c. 23. J 48. 
c. s £ 103, 124. & c. 56. J. 77. 12 fin. ft. 2. 

23, 29. 12 Geo. 1. c. 33. / 4. 30 Geo. 2. c. 


c. 9. 

e 
| w to obey the orders of the treaſury, FV. & M. 
c. 21. / 13. 9 10 F. 3. c 25. /. 6a. Ann. c. g. 
J. 44. 9 Ann. c. 23. f. 30. 10 An. e. 19. J. 170. 
30 Geo. 2. c. 19. /. 24. 

And where 
J. 181. 


How punifhable for tniſappl 


"of - the mo- 


nies in their hands. 9 Ann. c. 21. / 11. 87 | 


30 Geo, 2. c. 1 

And how "4 fant 
ſtamped vellum, c. 
10 W. 
c. 19. 


parts of the kingdom with | 
en 2 98 
c. 25. J 62. 4 ea 4 
116. 30 Geo. 2. c. 19, f. 20. 

And how to merk the price ſet by the tr 


ſtamped vellum, c. 8 7 Nl 3. Za o& 


— Juſtices of peace, 6&7. 3.'c. 12. 2. 9 wi. 


Lang 


to keep — 10 An. c. 19. 


10 Ain. 
; 


TT A 
L. 4. d. 


026 53. M 41. / 3. 


— 02 6 9E 10. e. 28. 
— 026 . 1 
16. — 1 22 6 Geo. 1. 5 
3. 6.19, J 2. 9 C10 . 3. c. 25. J. 45. 
| sW.&M. c. 21. 
33 9810.3. c. 25. /. 
— ©50 „ g 25. [20 
3. e. 45. J. 45. 


=Y 0 3 0 n J 3. 


g9& 10W. 3. c. 25. + * 


10 An. c. 19. /. 100. 


75 1 ail Ann. 1. 
er — — — 023 10 e. 19. ,. 100. 
3 — — 046 12 n. ft. 2. c. 9. /. 21. 
rer En pp noting 6&7 9) c. 12, J 2. 9 10W. 3. c. 2. J 45. 
| ine - licence. ; 
Writ of Habeas Corpus — 3 fie — o 2 1 21. / 3. 
But is exempted from duties, 9 & 10 W. 3. e. —* 4 12 9 
Writ of Certiarari, pays — Ts 5 NV. SM. . 21. 
And — — = 05 0 9810. 3 .. 25. /. 15. 
And — U — 006 12 Ges. 1. c. 33. /. 2. 
. — - 05 O 5W.&@M.c.a. % 
And — 05 0 9810. 3. c. 25. "A 
And — oo6 WOK cx fa 
Writ of Covenant for Wvylng's fire, — 05 0 5 c. 21. J. 3. 
Wit of Gin na, 10 V. 3. c. wy . 37, 54+ 12 Geo. 1. c. 
Writ of entry for ſuffering a cdimmon tecovery, pays — O's © 5-2 utc 21.3. 
ns. 12 Geo. 1. 7361 
Writ of Error, pays — 0 5 0 & Ah. c. 2t. J 3 
And — —— = 05 3810 F. 3. 5 Fs 
— — Ra Fink, region, gre miners co 1 
= 2277 proces or mandure of 006 3 V. & M. 4. 21. J. 3. 
* ” * | — — 006 92 10 J. 3. c. 25. J 31. 
2 FREE” | „ 12 Geo. 1. 33. 2. 
= -— = Ju gh 
And — 6 Ons. <2 1 
Writs of Covenant, writs of Entity, and writs of Habear corpus excepted, 32 Ges. 2. c. 25. J. 7. 
10 c. 25. J. 68. 9 Ann. c. 23. f. 36. 10 Aun. 


V. 
52 6557 

And to ſtamp vellum, &c. without fee on payment of 
the duties, 5 N. & M. c. 21. / 9. g& 10W. 3. cap. 
2 
TA * hat allowance to make for prompt payment, 
67 I. 3. c. 12. , 9. 1 Ann. ff. 2. c. 22. f. 7. 
9 Ann. c. 23. ſ. 36. 10 Arun. c. 19. f. 117. 12 Ann. 
H. 2. c. g. /. 27. 12 Gee. 1. c. 33. J. 6. 
| Judges to make orders at the requeſt of the commiſ- 
ſioners for the better ſecuring the duties, 5 V. & M. c. 
21. / 12. 9 U 10W. 3. c. 26. f 60 

Such commiſſioners with a comptroller continued for 
n 3. c. 44 J 43. 9 Ann. cap. 21. 
ect. 12 
| InſpeQtors in courts and offices, 5 V. & M. cap. 21. 
J, 12. 9 C10 . 3. c. 25. / 60. 

And other inferior officers to be appointed by the com- 
' miſſioners, 5 W. & M. cap. 21. / 7. 9 U 10 V. 3. c. 
25. J. 48. 8 An c. 9. J. 33. 

Penalties on perſons — ſuch inſpectors from in- 
 ſpeAting books which may diſcover frauds, 9 Ann. c. 23. 
feat. 28. 

And on collectors detaining and miſapplying monies in 
their hard, 9'& 10 V. 3. c. 44- J. 45. 9 Ann. c. 21. 
'[ef. 14 
* — a ing monies into the 
Exchequer, 9 & 10 WW. 3. 45 

And on officers ftamping &... before the duty 
is paid, 5 V. & M. c. 21. J 10. 


CT A 


— 
ties, 5 V. & M. c. 21. J. 22. 9 10. 3. c. 25. 
J. 65. 8 Ann. c. 9. /. 33. 12 Ges. 1. c. 33. 5. 


3. General clauſes relating to and infareing the payment 
of ſlam duties. | 

Stamps how to be provided and altered from time to 
time, 5 W.& M. c.21.f.7. 8 Ann. c. 9. J. 36. 

Suits of paupers excepted from duties, 5 . & M. 
c. 21. . 14 12 Geo. 1. c. 23. J. 5. 

Probate of wills of ſeamen and ſoldiers excepted, 5 
. E M. c. 21. J 6. 

And the alteration how to be proclaimed, 5 V. & M. 
6. 21. . . 9 10 . 3. c. 25. ef. 67. 9 Ann. 
c. 23. J. 33. 10 Ann c. 19. J 110. | 

And the proclamation judicially taken notice of by the 
judges, 10 Aun. c. 19. J. 180. 
| Vellum, Ce. how to be marked with ſuch ſtamps, 
5 WW. & M. . 21. / 9. 9& 10 . 3. c. 25. / 49. 
8 Ann. c. 9. J. 3%. 9 Am. c. 23. . 25. 

And how on the alteration ot the ſtamp, the parties 
that have vellum, &c. marked with the old ſtamp, are to 
be ſupplie| with vellum, &c. ſtamved wi-h a new ſtamp, 
without fee, 5 V. & M. c. 21. / 15. 9 & 10 . 3. c. 
25. . 65. 9. Ann. c. 23. /. 32. 10 Aun. c. 19. / 10g. 
12 Geo. 1. c. 33. . 8. | 3 
Inſtrumente written on paper not duly ſtamped, ſhall 
be of no av il in law till ſtan , a d the penalties paid, 
s V. M. c. 21. . 11. 9&1 V. 3. c. 28. J. 59. 
9 Ann. c. 23. /. 27. 10 Ann. c. 19. /. 105. & c. 26. 
J. T1. 12 nn. ſ 2. c. 9. ,. 25. 12 Ges. 1. c. 33. J. 8. 

Inſtruments and writing charged with ſtamp duties, 
| ſhall be wiit-as uſual, 5#, & Mc. 21.15. 9g & 
10 V. 3. c. 20 6, ; 
Several matters charged ſeverallv by 12 Anz. written 


c. 12. f. J, 8. 9&1 W. 3. c. 25 /. 59. 9 Ann. 
c. 23. 174 ro Ann. c. 26. /. 11. 12 4 C4 4 


2 mark from one writing wit}: an intent to uſe it on an- 
other, 1 Ann. ff. 2. c. 22. .. 5. „ 

Or on putting ſome part of the writing charged with 
ſtamp dutics either on, or as near the ſtamps as may be, 
1 Ann fl. 2 c 22 / 5. | 

And on officers neglecting to enter or file actions, 
plaints, bails, appearances, admiſſions, or other proceed- 
ings, 1 Ann. ff. 2. c. 22. / 1, 3. 5 Ann. c. 19. /. 29. 

Penalty of 5. «for felling unſtamped cards or dice, or 
uſing them in gaming houſes, 10 Ann. c. 19. /. 162. 


Penalty on defacing the ſtamp on cards, and new ſpot- | 


ting dice, 6 Geo. I. c. 21. /. 55. 

Penalty on not making out ale licences duly ſtamped, 
6 Ges. 1. c. 21. . 56. 29 Geo. 2. c. 2. . 12. 

Penaltics in the ſtamp acts to relate io ſubſequent du- 
ties, 6 Gro. 1. c. 21. / 56. 

The day of ſuing out a writ ſhall be indorſed on the 
warrant, 6 Ges. 1. c. 21. f. 54. 

Penalty on making inſurance without ſtamps, 11 Geo. 
1. c. 30. /. 44. | 

 Hawkers of unſtamped news papers to be ſent to the 
houſe of correction, 16 Geo. 2. c. 26. /. 5. 

Penalties how diſpoſed of, 1 Ann. ff. 2. c. 22. ſ. 6. 
9 Ann. c. 23. f. 37. 10 Ann. c. 19. . 119. 

How to be mitigated by juſtices of peace, 10 Ann. 
. 19. /. 120, 173. — 
Proceedings before ſuch juſtices not to be ſuperſeded 
by certiorari, 10 Ann. c. 19. /. 174. | 

Proviſocs in favour of paupers, 5 V. & M. cap. 21. 
[ 14 9 C10 FV. 3. c. 25. J. 63. 12 Geo. 1. c. 33. 
feft 7. | | 

And of thoſe that write things without ſtamp on a 
book 7 roll licenſed by the commiſſioners, 1 Ann. ff. 2. 
6. 22 4 

Counterfeiting ſtamps or procuring to be marked 


the officers how to be paid ont of the du- 


| 
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c. 21. J. 11. 9 fro. W. 3. c. 25. f. 59. 8 A. c. 

. At. 9 A. c. 25. / 4 to Arn. c. ig. /. 115.4 
* 26. . 72. 6 Geo. 1. c. 21. /. 60. 29 Ge. 2. c. 12: 
J. 21. c. 13. J 5. 30 Ges. a. c. 19. J. 27. 32 Gee. 2. 


© 35 7 | 
mp duties not to extend to licences by commiſſioners 
of exciſe, 29 Geo. 4. c. 12. f. 25. 


. --y" wad —ͤ— 


duch creditors how to be paid, 5 V. & M. c. a1. 
. 17. Sc. 88 9¼. z. c. 20. f. 1a, 13. 8 Ann. 
c. 9. /. 46, 47» 48. 9 Ann. c. 21. f. 8, 9, 10, 11, 
13, 14, 15. 
12 * how appropriated, 9 Ann. c. 23. /. 54. 
10 A c. 19. /. 125. 30 Geo. 2. c. 19. 31. 
Diſtinct accounts how to be kept of the payments, 
W. & M. c. 21. J. 18, 19. 9. S 10 N. 3. c. 44. /. 
40, 44. Ann. c. 19. /. 7, 13, 14. 8 Ann. cap. g. 
J. 34. 9 Ann. c. 21. /. 9, to, 13. & c. 23. /. 31. 10 
Ann. c. ig. f. 108. 12 Geo. 1. c. 33 f. 11. And re- 
V 5 V. & M. c. 21. 19. 9 C10 V. 3. cap. 
we — annually, 1 Ann ff. 2. c. 22. /. 8. 
| Ard the arrears ſet inſuper on the parties 
therewith, 1 Ann. ft. 2. c. 22. f. 9. pA 
But not on any perfon not charged, on pai 
treble A. Ann. ft. 2. c. = J. 11. _ 
The ſtock of paper and vellum, c. to be ſet on the 
foot of the account, 1 Arn. ff. 2. c. 22. f. 10. 
| Clauſes concerning the continuance of ſtamp duties, 


9 810 V. 3. c. 25.1. 1 4m. ft. 1. c. 13. J. 11, 


_ Nn c. 19. J. 3, 4. 6 Hen. c. 5. [. 4, 6. & 
4 LT „ . o 
And declaring them to be redeemable by parliament, 
g9& 10 W. 3. c. 25. / 47. & c. 44. J. 79. 6 Am. 
c. 17. f. 6. o Ann. c. 21. J. 24. | 
STANDARD, From the Fr. etendart, Qc. fionum,vex- 
 illum,) In the general ſignification, is an enſign in war. 
And it is u. ed tor the ſtanding meature of the King, to the 
| ſcantling whereof all the meaſures in the land are or ought 
to be framed, by the clerks of markets, aulnager:, or 
other officers, according to Magna charta and divers 
other ſtatutes: And it is not without good reaſun called 
a ſtandard, becauſe it ſtandeth conſtant and immo veable, 
| having all meaſures coming toward it for their conformi- 
ty; even ſoldiers in the field have their ſtandard or co- 
lours, for their direction in ti. eir march, c. to repair to. 
| Britton, cap 30. There is a ſtandard of moren, direc- 
ting what quantity of fine ſilver and gold, and how much 
allay, are to be contained in coin of old ſterling, Sc. 
And ſtandard of plate, and ſilver manufactu es. Stat. 
6 Geo. 1. cab. 17. See ALLay, Gord. 
STANDEI.L, Is a young ſtore oak tree, which may 
in time make timber; twelve ſuch are to be left ſtandin 
in every acre of wood at the felling thereof. Stat. 35 4 
8. c. 17. and 13 Els. cap. 26. | 
STANDING ARMY, Not to be kept in time of 
peace, without conſent of parliament, 1 V. & M. /ef. 2. 
cap. 2. 
STANES, For maintaining Stane”s bridge, 13 Geo. 2. 
cap. 28. ä 
| STANNARIES, (Stannaria, From the Latin flannum, 
tin,) Signifies the mines and works where this metal is 
| digged and purified, as in Cornwall, and other places: 
f Of this read Camd. Brit pag. 119. The hberties of 
| the flannary- men granted by Edward the Firſt, before 
they were abridged by the ſtatute 50 E. 3. fee in Phw- 
dens caſe of miner, 2 327. and C. 12. Rep. fol. g. 
And further, for the liberties of the ftannury courts, ſee 
16 Car. 1. cap. 15. Of which courts there are four in 
Dewon, and four in Cornwall. Cawsll, edit. 1727. La- 
bourers in the ſtannaries may recover their wages before 


| juſtices of the peace, 27 Geo. 2. c. 6. 


| STAPLE,.(Stapu/um,) Comes from the Fr. Etap. i. e. 


| | forum vinarium, a market or ſtaple for wines, which are 


the principal commodity of Frence ; or rather from the 
Germ. ſtapulen, which fignifieth to gather, or heap any 


with counterfeit ſtamps tc. where felony, 5 W. M. thing together: In an old French book it is written A Ca- 


leis 
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lait y avoit eflapr de la laine, Ic. i. e. the ſtaple for wool: 
And with us, it hath been a publick mart appointed by 
law to be kept at the following places, viz. Weſtminſter, 
Vert, Lincoln, Newcaſtle, Norwich, Canterbury, Min- 


cheſter, Exeter, and Briſtol, &c. A ſtaple court is held | 


at the wool ſtaple, the bounds whereof begin at Temple 
Bar and reach to Tuthill; in other cities and towns, the 
bounds are within the walls ; and where there are no 
walls, they extend through all the towns ; and the court 
of the mayor of the ſtaple is governed by the law mer- 
chant in a ſummary way, which is the law of the ſtaple. 
4 Inf. 235: | See ſtat. 27 Ed. 3. The ſtaple goods of 
id are wool, woolfells, leather, lead, tin, cloth, 

butter, cheeſe, &c. as appears by the ſtatute 14 R. 2. c. i. 
though ſome allow only the five firſt ; and yet of late 
ſtaple goods are ly underſtood to be ſuch as are 

vendible, and not ſubject to periſh, of any kind. Tac. 
All ſtaples ſuppreſſed, 2 Ed. 3. c. 9. The flat. of the 
ſtaple, 27 Ed. 3. of 2. | 

Staples eſtabliſhed in England, 27 Ed. 3. ft. 2. c. 1. 
38 Ed. 3. ft. 1. c. 7 


6. 7. 
None of the King's ſubjects to export merchandiſe of 


the ſtaple, on pain of death, 2) Ed. 3. ſt. 2. c. 3. 

The ſtaples to be governed by the law merchant, 
27 Ed z. ſt. 2. c. 8. & 1g. Writ of error of the judg- 
ments in the ſtaple, 27 H. 6. c. 2. 

The penalties in the ordinance of the ſtaple not to 
incur till they are declared in parliament, 28 Ed. 3. 
* 

Jaftices to inquire of defaults againſt the ordinance 
of the ſtaple, 31 * ſt. 1. c. 7. 

The juriſdiction of the mayor regulated, 31 Ed. 3. 
jt. 4. c. 9. 36 Ed. 3. c. 7. 

The ſtaples removed from Calais and Middleburgh to 
England 43 Ed. 3. c. t. 14 R. 2. c. 1. | 

To be appointed in certain in parliament, 46 Ed. 3. 

| Licence to export ſtaple goods, 5 R. 2. ſt. 2. c. 2. 

Removed from Middleburgh to Calais, 12 R. 2. c. 16. 

Officers of the ſtaple ſhall be ſworn to the king, 14 
Ke. 2-6-4 

Julticesof the peace ſhall 


enquire of the weights of the 
flaple, 14 R. 2. c. 4. | 5 


No denizen ſhall export merchandiſe of the ſtaple, 14 


K. 2. c. 5. 

The 3 with the preſence of one of the conſtables, 
may take reccgnizances, 15 R. 2. c. 9. 

No licence to be granted ſor export of ſtaple goods 
to any place but Calas, 21 R. 2. c. 17. 14 H. 6. c. 2. 
27 H. 6. c. 2. | 


21 K. 2. c. 18. 
No ſtaple goods to be exported to any place but Calais, 


without licence, 2 H. 5. ſt. 2. c. 6. 2 Hl. 6. c. 4. G5. 


ro H. 6. c. 7. except by merchants of Genoa, &c. 8 
H. 6. c. 17, 19, 20. 

All merchants may ſhip goods at Melcombe for the ſta- 
ple at Calais, 6 H. 6. c. 6. 


Merchants reſorting to Norway, ſhall go to the Daniſh | / 


ſtaple at North Bergen, 8 H. 6. c. 2. repealed, 1 H. 8. 
c. 1. 

Regulations of the ſtaple, 8 H. 6. c. 18, 25. 

Licences granted to the men of Newcaſtle and Ber- 
wick, to carry woot to other ports, repealed, 8 H. 6. 
c. 21, | 

Certain Cuties of moorage for the repairs of the works 
at Calais, 10 H. 6. c. 5. 


Shipping ſtaple goods in creeks, made felony, 11 H. 6. 


c. 14. goods laid on land to be ſo ſhipped, forfeited, 
14 H. 6. c. 5. 

Staple goods ſhall be ſhipped at the keys in the ports 
aſſigned, 15 H. 6. c. 8. 

Exporting wools and fells elſewhere than to Calais, 
felony, 18 H. 6. c. 15. 

Staple goods carried to other places by licence ſhall 
pay the ſame duties, 20 H. 6. c. 4. 

Propottions of the yu of ſtaple goods to be coined, 
A C. „ 10. yn HK46 c.2%3. 14462. 20 

6 6. 32. 


Calais, 27 H. 6. c. 2. 


Ships to ballaſt with ſtones for the repair of Calais, | 


CTA 
The annual amount of the cuſtorns cf the {apic 2. 
ſhall not be allowed in the courts at Calais, 


Protections 
1 H. J. c. 3. 4 
The officers of the ſtaple probibited from taking re- 
| cogniſance of any debts but of ſtaple, 23 H. 8. * 


286. 

STAR, (Starrum, A contraction from the Hebrew 
 Shetar, which ſignifies a deed or contract. All the deed; 
obligations, and releaſes of the Jews, were anciently 
called Sters, written for the moſt part in Hebrew alone 
or elſe in Hebrew and Latin; one of which yet remains 
in the treaſury of the Exchequer, written in Hebrew 

without points in King Jebn's reign, the ſubſtance where. 
of is expreſſed in Latin juſt under it, like an Engliſh 
condition under a Latin obligation. See the Plea rolls 
of Paſch. 9 Ed. 1. Rot. 4, 5, 6, Ec. where many Starr, 
as well of grant and releaſe as obligatcry, and by way 
- mortgage, are pleaded and recited at large. Cowell, 
edit. 1727. 
STAR AND BENT, Penalty on cutting ſtar and 

on ſand-hills, 15 Ges. 2. c. oy + 6. 70 _ 

STAR-CHAMBER, (Camera ſtellata, otherwiſe called 
Chamber des eſtcylles,) Was a chamber at Weſiminſter ſo 
called (as Sir Thomas Smith, de Rep. Angler. lib. 2. cap. 4. 
conjectures, ) becauſe at firft the cieling thereof was adorn- 
| ed with images of gilded Stars. And in the 25 Hen. g. 

cap. 1- it is written the ſtarred chamber. Henry the ſe- 
venth, and Henry the eighth, ordained by the ſtatutes, 
| viz. 3 Hen. 7. cap. 1. and 21 Hen. 8. cap. 2. That the 
Chancellor, aſſiſted by others there named, ſhould have 
power to puniſh routs, riots, forgeries, maintenances, em- 
braceries, perjurics, and other ſuch miſdemeancrs as were 
not ſufficiently provided for by the Common law, and fer 
which the inferior judges are not fo proper to give cor- 
 reQtion : And becauſe that place was before ſet apartto 
the like ſervice, it was ſtill ufed accordingly. 
ing the officers belonging to this court, ſee Camd p. 112, 
113. But by the ſtatute 16 Cur. 1. c. 10. This court, 
commonly called the Star-chamier, and all juriſdiction, 
power and authoricy thereto belongirg, are aboliſhed. 
Cowell, edit. 1727. 

STARCH, A duty on ſtarch, 2 V. & 7. c. 4. ſ. 49. 
to Axn. c. 26. f. 7. 12 Ann. ft. 2. c. g. ſ. 7. made 
perpetual, and part of the general fund, 3 Geo. 1. c. 7. 

The duties impoſed by 12 Ann. fl. 2. c. o. made per- 
petual, by 6 Ceo. 1. c. 4. in order to be ſubſcribed into 
South Sea ſtock, and the ſurplus charged with annuities 
to the bank, 2 Geo. 2. c. 3. 

Draw back on exportation, 10 Arr. c. 26. ſ. 27. 
Penalty on adulterating, 10 Arr. c. 26. /. 31. 12 
Ann. ft. 2. c. 9. .. 20. | | 
| _— for the charging green ſtarch, 1 Geo. 1. fl f. 

& 2. „ 6 | 
Every box containing 4560 folid inches, to be deem- 
ed 131 pounds of ſtarch, 1 Geo. 1. fl. 1. c. 2. . 6. 
Hair powder imported to pay as ſtarch, 3 Geo. 1. c. 4. 


N 


14. 
Starch-makers to uſe oblong or ſquare boxes, 4 
Geo. 2. c. 14. 

Penalties on removing or concealing ſtarch, 4 Geo. 2. 
c. 14. J 2. | | 
F Penalty on 

& 7 
STATIONARILUS, A canon reſidentiary in a cathe- 
dral church. See STacrarivus. 
STATUARIUM, A grave or tomb adorned with ſta- 
tues. Ingulpb. $53. 

STATUS DE MANERIO, All the tenants and le- 
gal men within the liberties of a manor, met in the court 
of their Lord, to do their cuſtomary ſuit, and enjoy their 
uſages and rights. Paroch. Antig. 456. 
| STATUTE, (Statutum), Is a written law, made with 

the concurrence of the king and both houſcs of parlia- 
ment. 4 Bac. Abr. 633. 


adulterating Hair powder, 4 Geo. 2. 6. 14. 


| 1. Of 


Tank - 


$T 4 


i. Of Jome requiſites which arc eſſential ta the validity 
of a ſtatute. 

2. Of theſe things which are incident te a ſtatute; and 
from what time a ſtatute begins to take effet?. 


3. Hew long any act of parliament continues in force; 
and of the great power of an act of parliament. 


1. Of ſome requiſites which are eſſential to the validity 


of a 


No ſtatute is good, unleſs it is aſſented to by the King 
and both houſes of parliament. 4 It. 25. Bro. Parl. 
p. 76. Hob. 111. 

It has been ſaid, that a parliament may be holden 
without ſummoning the Lords ſpiritual to it : But the 
better opinion is, that they ought to be ſummoned, be- 
cauſe they have, by the law and cuſtom of parliament, 
as good a right to fit in the houſe of Lords as any other 
Barons. 2 Inſt. 585. 

If the lates, however, 
chats cites themſelves, the King, Lords temporal 
and Commons, may make an act of parliament without 


them. 2 Iſt. 585. A ; 
This is conſtantly the caſe, where a bill is brought in- 
to parliament for attainting an offender of high treaſon. 


The Lords ſpiritual are forbid, by the canon law, to be 
ent at the paſſing ſuch a bill; yet, if the a& proceeds, 

it is valid. 2 Inft. 585, 536. 

In like manner where the ſpiritual Lords, being pre- 


ſent, refuſe to give their aſſent to, or againſt the 
it is good with- 


ng of any bill, and the act 
pe 2 Inſt. 585, 586. 
Two bills being read in parliament, the one intitled, 
a Confirmation of the Statute of Proviſors, and the for- 
feiture of him that accepteth a benefice againſt that ſta- 
tute ; the other intituled, the Penalty of him that bring- 
eth a Summons, or Sentence of Excommunication, againſt 
any perſon upon the ſtatute of proviſors, and of a prelate 
executing it; both which tended to reſtrain the authori 
which was claimed by the pope, of diſpoſing of eccle- 
fiaſtical benefices within this realm ; the archbiſhops of 
Canterbury and York, for the whole clergy of their pro- 
vinces, made their ſolemn proteſtations in open parlia- 
ment, that they would in no wiſe aſſent to law in 
reſtraint of the pope's authority; theſe ſtations were 
at their requeſt inrolled ; yet both bills were paſſed by the 
King, Lords temporal, and Commons, and are amongſt 
the 
cap. 2. 11 K. ft. 2. cap. 3. 
© As the voices in parliament ought to be abſolute, either 
in the affirmative or in the negative, if the bi and 
clergy give their voices with a condition, ſuch conditional 
voices are as none; and an act is good without their con- 
currence. 2 Inſt. 585. | 5 
A bill was brought into parliament in the time of 
Henry the ſixth, that no man ſhould contract or marry 
himſelf to any Queen of England, without the ſpecial 
licence and aſſent of the King, on pain to loſe all 
his goods and lands. The biſhops and clergy aſſented 
thereto, as far forth as the ſame ſwerved not from the 
law of God and the church; and fo as the ſame import- 
ed no deadly fin. This being holden as no aſſent, it 
was ſpecially entered, and it was enacted by the King, 
Lords temporal and commons. Rot. Parl. 6 H. 6. num. 
2 Inſt. 587. 


27. 


And wherever an aft is ſo ſpecially entered in the par- 


liament rolls, to have been enacted by the King, Lords 
temporal and commons, it is not to be inferred, that the 
prelates were not ſſummoned to parliament : But it muſt 


be iniciled that tlev vol.ntarily abſented themſelves; or 


refuſed to give their aſſent to, or proteſt againſt the paſ- 
ſing an act; or gave ſuch voices as were contra legem 
et conjuetucdinem periiamenti, 2 Inſt. 585, 587. 

Many ancient ſtatutes are indeed —— 
of charters, ordinances, commands or prohibitions from 
the King, without mentioning either Lords or commons, 

Vor. II. Ne. 127. 


after having been ſummoned, 


my 


printed ſtatutes. 2 In/?. 585, 586. 11 K. 2. ff. 2. 
3 


in the form | 


ao 
and many others have only the general words, it is 
rovided, or it is ordained, without ſaying by whom: 


» as theſe have conſtantly been received as ſtatutes, 
the preſimption is, that they were made by lawful 
authority. Hawk. Pref. to the ſtar. 3 98. 

The difference, according to lord » between a 
ſtatute and an ordinance is, that the latter has not the 
aſſent of the King, Lords and commons, but is made 
by only one or two of theſe powers. 4 Inft. 25. 
Mr. Prynne, in his remarks upon this paſſage, ſays there 
is no ſuch difference, nor any difference at all, betwixt 
a ſtatute and an ordinance. 'To prove this, he produces 
more than an hundred acts of — in which 
the words act and ordinance are either uſed indifferently, 
or coupled together as r terms. He like wiſe 
cites a clauſe, contained in all writs for electing knights, 
citizens and burgeſſes of parliament, which runs thus, 
Ad faciendum et conſentiendum his, qiie de communi concilis 
regni noſtri cantigerint ordinari ; and infers, that the name 
Ordinance of Parliament took its riſe from the word or- 
dinari in this clauſe. Prynn's Animadv. on 4 Inſt. 13. 
Prynn's Irenarch. Rediviv. 27 to 74. 

Where any ſtatute is againſt common right and rea - 
ſon, or repugnant, or impoſſible to be performed, the 
Common law ſhall controul it, and adjudge it to be 


| 


void. 8 Rep. 118. Bonbam's caſe. 2 Inſt. 527. Finch 
74. | | 

A ftatute contrary to natural equity, as to make a 
man judge in his own cauſe, is likewiſe void ; for jura 


nature ſunt immutabilia. Hob. 87. 8 Rep. 118. 

But it is ſaid in another caſe, where this laſt caſe is 
cited, that an a& muſt be clearly c y to natural 
equity ; for that the judges will ſtrain rather than 
int any act of parliament void ab initio. 11 Rep. 
63. Foſter's caſe. 1 Mod. 115. 

Before the art of printing was introduced into Eng- 
land, all ſtatutes were, at the end of every ſeſſions of par 
liament, tranſcribed on parchment, and ſent to the ſheriff 
of every county, and with them a writ from the King, 
; commanding him to proclaim them throughout his baili- 
wick. After he had proclaimed them, which was uſu- 
ally done in his county court, the tranſcripts were depo- 
ſited, that any perſon might read cr take copies of them. 
2 Inft. 526, 644. 4 Inft. 26. | 

t an act of parliament was, even in the ancient 
times when this laudable practice prevailed, equally bind- 
ing, although it had not been ſo proclaimed. 4 Inff. 26. 
2 Inſt. 526. 

The title of an act of parliament is no part of it. 3 


| 


| 


ö 


| Rep. 33. Powltcr's caſe. Hard. 324. Ld. Raym. 77. 


This is uſually framed by the clerk of that houſe in 
which the bill firſt paſſes; and is ſeldom read more 
than once. 

The cuſtom of affixing titles to ſtatutes did not be- 
gin till about the eleventh year of the reign of =? 

Hard. 


the ſeventh. Ld. Raym. 77. Chance v. Adams. 

324- 

S preamble generally contains the motives and induce- 
ments to the making of a ſtatute; but it is no 
thereof. Heretofore ads of parliament were made with- 
out preamble. 6 Mad. 62. Mill: v. Wilkins. $ Med. 
144. | 


2. Of theſe things which are incident to a flatute ; and 
NUN take effett. g 

Wherever any thing is provided for generally by an 
act of parliament, all remedies and requiſites thereto 
neceſſary are ſupplied by the Common law. 1 uff. 235. 


2 Inſt. 222. 
TL offence is made felony by ſtatute, it ſeems 


clear, that every fuch ſtatute does, by receſſary con/e- 


quence, ſubject the offender to the like attainder, forfei- 
ture, &c. 2nd does require the like conſtruction, as to 
thoſe who ſhall be accounted acceſſaries before or after, 
and to all other intents and purpoles, as is incident to 
a felony at Common law. 1 Hawk 305. 3 bnft. 47, 


40, 50. | 
LY K Miſpriſion 
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leave 


T 


| 


3 
1 


| 


ſpecial verdi 
in writing, 


1 
J 


was within the 29 Car 2. c. 3. 
is enadted, That from and after the 24th 
. which ſhall be in the year 1677, no action 
ment made upon conſideration 
upon which ſuch action ſhall be brought, or 
ſome memorandum or note 8 
and ſigned, c. Judgment was ain 
ber Cur”: 3 be preſumed that this act was to 
have a retroſpect, ſo as to take away a right of action 
plaintiff was intitled before the 24th day 
June 1677. 2 Med. 318. Gilmore v. The Executor: 


do, in ſome caſes, relate 
to their commencement. 


| 


perſon, upon 
of marriage, 


to which the 


But ſtatutes to a time ante- 


and an act of parliament comes 
him to do it, 'the ſtatute 
: Or if A. covenants to do a thing, which is 


SG 


at the time the act was made. LJ. Raz. 1552. 15:13. 
fon v. Mayor, Eaft. 10 Geo. 1. 


3. How long an act of parliament cntinues in force . 
and of the great power of an att of parliament. | 
Statutes are either temporary or perpetual : Temperar: 
ſtatutes continue in force, unleſs repealed, till — wa 
for which they were made expires: Perpetual ones till 
they are repealed. Every ſtatute, for the continuance 
of which no time is limited, is perperval, altho? it is no: 
fly declared fo to be. 4 Bac. Abr. 637. 

Ii has been laid down, that, where a ſtatute is made 
for ſeven years, and, after the expiration of that term, 
it is by another act made perpetual, the latter only is to 
be conſidered in force. Lit. Rep. 213. The Cuſe of the 
College of Phyſicians. 

But this _—_— The Go 

inſt perjury, made in t th year of the reign of 
Queen 2 only to — — A force till * 
of the next parliament. Another parliament was begun 
in the thirteenth year of her reign ; another in the twen- 
ty-ſeventh ; and another in the twenty-cighth : But this 
act was not made till the twenty-ninth year of 
the reign of that Princeſs. The firſt ſtatute has, how. 
ever, been always held to be in force, and the offence 
of perjury is conſtantly charged, in an indictment, to 


| 
| 


| If, before the expiration of a temporary act of par- 
liament, another act is made to — — it for | 
the former remains in force as much as if it had 
been at firſt perpetual. Lutw. 221. Anon. Owen. 135. 
| Cre. Eliz. 750. | 
| Divers parliaments have attempted to bar, reſtrain, ſuſ- 
| pend, qualify, or make void, the acts of ſubſequent parlia- 
ment: But this could never be effected, for a latter pailia- 
| ment hath ever power to abrogate, ſuſpend, qualify, 
or make void, the acts of a former, in the whole or 
any part thereof, notwithſtanding any words of reſtraint 
or prohibition in the acts of the former. 4 Inſt. 43. 
Some parts of Magna Charta, altho” it is expreſsly de- 
clared by the 42 Ed. 3. c. 3. That all ſtatutes contrary 
thereto ſhall be void, have been repealed or altered by 
| ſubſequent ſtatutes; yet thele laſt have been conſtantly 
held to be in force. Fenk. Cent. 2. 
| Where an act which has been repealed, is revived, 
| the repealing act becomes of no force. 2 Inf?. 686. 
By the repeal of a repealing ſtatute, the firſt ſta- 
tute is revived. 12 Rep. . The Biſbops caſe. 2 Inſt. 686. 
But if an act has been repealed by three different acts, 
altho' two of theſe repealing acts are repealed, yet the 
third continues in force, and repeals the original act. 12 
Rep. 7. The Biſhops caſe. 
When a ſtatute is repealed, all acts done under it while 
it was in force, are good : But, if it is declared null, al} 
thoſe are void. Fenk. 233. pl. 6. 
All ſtatutes, beſides that may be put an end to 
by being in fact repealed, are likewiſe liable to a repeal 
by implication. 
Every affirmative act is a repeal, by implication, of 
a a precedent affirmative one, ſo far as it is contrary 
| thereto, altho? there are no negative words in it: For 
| leges poſteriores priores abrogant- 11 Rep. 61. Foſter's 
caſe. w. 520. Ld Raym. 160. 4 Inſt. 43. 


But 


1 


Zut where a ſtatute, before perpetual, is continued, | 


by an affirmative ſtatute, for a limited time, this does 
not amount to a repeal of it at the end of that time. 
Raym. 307. Anow. | 
Where two acts, contradictory to each other, are paſ- 
ſed in the ſame ſeſſion, the latter only ſhall take effect. 
6 Mod. 287. The inbabitants of St. Clement's v. The In- 
habitants of St. Andrew's. _ 4 
If a proviſo is repugnant to the purview or enaQing 
ee tart, ſhall _ be, ſo 2 it is 
a repeal of the purview, be it was laſt agreed 
_ by the A. the law. Fitzg. 195. The At- 
tarney General v. The Governor of Chelſea Water-works. 
But repeals by implication are not favoured in law, 
nor are they allowed, except the inconſiſtency or repug- 
nancy is plain; for they carry with them a reſlection 
upon the wiſdom of the legiſl ; and ſuch repeals 
have been ny confined, to = repealing as 22 N 
the preceding laws as is poſſible. 11 Rep. 63. er's 
caſe. 1 Roll Rep. 88. — Med. 118. 
Altho? two acts of parliament are ſeemingly repug 
nant, yet, if there be no clauſe of non obſtante in the 
latter, they ſhall, if poſſible, have ſuch a conſtruction, 
that the latrer may not be a. repeal of the former. 
Dy. 347- Watſon's caſe. Bro. Parl. pl. g. 11 Rep. 63. 


Hard. 344. 
J parliament is ſo exceeding 


The power of an act of 
great, that only the laws of God and nature can con- 
troul it. An act of parliament can do no wrong, 
but it may do ſome things which look pretty odd; for 
it may diſcharge a perſon from the allegiance he lives un- 
der, and reſtore him to a ſtate of nature. 12 Mod. 688. 
The city of London v. Mood. R | 

An eſtate may be made to ceaſe by a ſtatute, in the 


ſame manner as if the 4 wt Sum dead ; 
as is done by the 21 H. 8. C. B. which declares, that, 


if any perſon accepts a ſecond benefice, the firſt ſhall 
be void in the ſame manner as if the incumbent had died. 
6 Rep. 40. Mildmay's cafe. | 

A man may by an act of be enabled to have 
or be an heir, who otherwiſe could not have or be an 
heir. 1 Leo. 75. Wheatly v. Thomas. 

An eſtate tail, may be created by an act of parlia- 
ment without a donor; and the validity of fuch a li- 
mitation is not to be meaſured by the ſtrict rules of the 
Common law: For an act of parliament can controul 
the rules of Common law. Raym. 355. Murrey v. 
Eyton. 1 To. 105. 

A man can only forfeit ſuch eſtate as he has, as where 
tenant in tail with remainder over forfeits, the remainder 
is ſaved: But, if the land of tenant in tail is given by 
name unto the King 
ſaved. Godb. 315. Sheffield v. 2 

If the King is intitled by an act of p: nt to the 
land of J. S. he takes it diſcharged of all tenures hat- 
ſoe ver. Bro. Furl. pl. 77. 


Where land is ſubje& to a rent-charge, if this land | 


is given to any perſon by a ſtatute, the rent is thereby 
diſcharged. Bro. Parl. l. 28. 
A ſtatute cannot make it lawful for A. to commit 


adultery with the wife of B. for the laws of God for- | 


bid this : But it may diſſolve the marriage with B. and 
make her the wife of 4. 12 Mod. 688. The city of 
London v. M vad. 

An act of parliament cannot 
ture ſo as to make a woman a man: But it can make 
her a man to all civil purpoſes; for it can make her a 
mayor or a juitice vi peace. 2 Fo. 12. Crow v. Ramey. 

For mare l-arning on this ſubject, fee 4 Bac. Abr. and 
13 Vin. Abr. tit. Statutes. | 

STA'TUTE MERCHANT, Is a bond of record, ac- 
know!ledged before one of the clerks of the ſtatute mer- 
chant, and mayor of the city of London, or two merchants 
of ſaid city, for that purpoſe aſſigned, or before the mayor 
or warden of the towns, or other diſcreet men forthat pur- 
poſe aſſigned; this recognizance is to be entered on a roll, 
which muſt be double, one part to remain with the mayor, 
and the other with the clerk, who ſhall write with his 
own hand a bill obligatory, to which a ſeal of the King, 


| who are the King's repreſentatives, for the more ſpeedy 


by a ſtatute, the remainder is not | 


Shan the courſe of na- | 


this ſecurity was to pm and encou- 
rage trade, by providing a ſure and ſpeedy remedy tor 
—_ - hog — as natives, to 1 their 
at the day | yment, the want of which, 
ſays the ſtatute of Afton Bur tel (11 Ed. 1. which firſt 
created the ſtatute merchant) in a great meaſure prevent- 
ed the importation of foreign commodities and diſcoura- 
ged ſtrangers to trade with us, to the detriment not only of 
our own merchants, and other 1 but to the prince 
himſelf, whoſe cuſtoms riſe and fall in proportion to the 
increaſe and decay of trade. 2 Bac. Abr. 331. 

But though the ſtatute merchant ſeems firſt to be in- 
troduced, and wholly calculated for the eaſe and benefit of 
merchants, as the name itſelf imports ; yet they were not 
long ingrofſed by them, for other men finding from their 
on obſervation, that they were much of the ſame nature 

with judgments given in Weſtminſter Hall, but obtained 
with infinite leſs trouble and expence, out of regard to 
their own intereſt and quiet, eaſily fell into this way of 
contracting, and by degrees it came to be it ed into 
a common aſſurance, as we find it at this day. Winch. $3. 
| The addition of the King's ſeal, which was never re- 

quired to any contract at Common law, was to authen- 


ticate and make the ſecurity of a higher nature than 


other then known ; for by this the King, in the perſon 
of the mayor, Ec. attefis the contract and takes conu- 
ſance of the debt, and conſequently execution is to be 
| awarded upon failure of payment at the day aſſigned, ' 
| without any meſne procefs to convict him; for the] 


—— 


| adminiſtration of juſtice, require theſe on common con- 
tracts and ſpecialties, to ſatisfy themſelves of the juſtice 
and legality of the plaintiff's demands, before they award | 
any execution againſt the defendant ; but to this con- 
tract, the King himſelf, by the mayor, warden, c. is 
2 witneſs, and has the frank acknowledgment and con- 
feſſion of the debtor, that he really owes ſo much, which 
is the beſt and ſureſt proof the law requires; therefore 
. the legiſlators of that time, out of a juſt regard to the 
| prerogative and juſtice of the King on thoſe contracts, 
as on judgments, allowed of an immediate execution, 
' theſe being the ſureſt means of conviction, viz. the 
_ confeſſion of the conuſor on record, which the judges at 
Weſtminſter ſeldom have to frame their judgments on ; 
and thus it muſt be preſumed from the force of them, 
which is equal to judgments of the ſuperior courts, they 
obtained the name of pocket judgments. 3 Shep. Abr. 
318. 2 Bac. Abr. 331. 
This ſeal of the King conſiſts of two pieces, one to lie 
in the cuſtody of the mayor, and the other of the clerk. 
that inrols the recognizances, the better to prevent any 
fraud or corruption this ſecurity might be liable to, if the 
ſeal lay in one hand. Cro. Eliz. 233, 319. | 
STATUTE STAPLE, Is a bond of record, acknow- 
ledged before the mayor of the ſtaple, in the preſence of 
all or one of the conſtables ; to this end, fays the ſtatute, 
there ſhall be a ſeal ordained, which ſhall be affixed to all 
obligations made on ſuch recognizances acknow in 
the ſtaple ; this ſeal of the ſtaple is the only ſeal the ſta- 
' tute requires to atteſt this contract; but it is no more un- 
der the power or diſpoſal of the mayor, than that appoint- 
ed by the ſtatute merchant ; for though the ſtature ap- 
points him the cuſtody of it, yet it is in ſuch a manner, 
that he cannot affix it to any obligation without their con- 
ſent, it being to remain in the mayor's hands, under the 
ſecurity of their own ſeals. 2 Rol. Abr. 466. Stat. 27 
Ed. z. c. . | 
To underſtand a little of the original and conſtitution 
of the ſtaple, and the advantage the nation had by this 
eſtabliſhment, we muſt obſerve, that the place of reſi- 
dence, whither the merchants reſorted with their ſtaple 
commodities, was anciently called Eſtaple, which ſignifies 
no more than mart or market; and this was formerly 
appointed out of the realm, as at Calais, Antwerp, oh. 
han other ports on the continent, which were neareſt ta 


0. 


1 
us, and whither the merchants might with ſafety coaſt 
it. 4 Inf. 238. a 
But beſides theſe ſtaple ports appointed abroad, there 
were others appointed at home, whither all the ſtaple 
commodities were carried in order to their exportation, 


fuch as London, Weſtminſier, Hull, &c. this was found | the diſpoſing of ſervants in ſervice, 


to be of great uſe and conſequence to the prince in par- 
ticular, and to the intereſt and credit of the nation in ge- 
neral ; for at theſe ſtaple ports were the King's cuſtoms 
eaſily collected, and were by the officers of the ſtaple, at 


rwo ſeveral payments, returned into the Exchequer ; be- 
ſides, at theſe ſtaples, all merchants were carefully 
viewed and marked by the proper 0 of the ſtaple ; 


and this neceſſarily avoided the exportation of decayed 


gcods, or ill wrought manufactures, and — 


fixed a ſtamp of credit on the merchandizes exported, 
which, upon the view, always anſwered the expectation 
of the buyer. Maline's Lex Merc. 337—338. See the 
27 Ad. cap. 1. 958 

The — merchandizes according to Lord Coke, are 
only wool, woolfells, leather, lead and tin; others but- 
ter, cheeſe and cloths; but whatever they were, the 
mayor and conſtables had not only conuſance of all con- 
traQs and debts relating to them, but they had likewiſe 
juriſdiction over the people and all manner of things, 
touching this ſtaple ; this power was given them, leſt 
the merchants ſhould be diverted and drawn from their 


bufineſs and trade, by applying to the Common law, and | 


running through the tedious forms of it, for a determi- 
nation of their differences, and for the greater encourage- 
ment of merchants, that they might have all ima- 
ginable ſecurity in their contracts and dealings, and the 
moſt expeditious method of recovering their debts, with- 
out going out of the bounds of the ſtaple. 4 ff. 238. 
Maline's Lex Mer. 337. 27 Ed. 3. c. 8. 

By this it appears, that this ſecurity was only deſigned 
for the merchants of the ſtaple, and for debts only on 
the ſale of merchandizes brought thither ; yet in time 
others began to apply it to their own ends, and the mayor 


and conſtable would take recognizances from ſtrangers, 
ſurmiſing it was made for the payment of money for mer- 


chandizes brought to the ſtaple ; to prevent this miſchief, 
the 
former channel, and laid a of 401. on the mayor 
and conſtables who ſhould extend the benefit of the ſta- 
tute to any but thoſe of the ſtaple; but though the ſta- 
tute of 23 H. 8. cap. 6. deprived them of this benefit; 
yet it framed a new ſort of ſecurity, to be uſed ad libi- 
tum by all men, known by the name of a recognizance 
on 23 H. 8. or a recognizance in the nature of a ſta- 
tute ſtaple, ſo called, becauſe this act limits and appoints 
the ſame proceſs, execution and advantage in every par- 
ticular, as is ſet down in the ſtatute ſtaple. Co. Lit. 290. 

A recognizance therefore in nature of a ſtatute ſtaple, 
as the words of the act declare, is the ſame with the for- 
mer, only acknowledged under other perſons ; for as the 
ſtatute runs, the chief juſtice of the King's bench and 
Common pleas, or in their abſence, out of term, the 
mayor of the ſtaple at Weſtminſter, and the recorder of 
London jointly together, ſhall have power to take recog- 
nizances for payment of debt in the form ſet down in 
the ſtatute; in this, as in the former caſes, the King ap- 
points a ſeal to atteſt the contract, which the faid ju- 
ſtices ſhall have the keeping of, and the faid mayor and 
recorder another of the ſame print and faſhion ; and 


every obligation made and acknowledged before either of | 


the juſtices, or the mayor and recorder, muſt be ſealed 
with the ſea] of the conuſor, with the King's ſeal, and 
with the ſeal of the chief juſtice, or the mayor and re- 
corder before whom it is taken, who are likwiſe obliged 
to ſubſcribe their names ; beſides this, the clerk of the 
recognizance, (who is appointed for this purpoſe by the 
King) or his deputy, ſhall make and write all obliga- 
tions thus acknowledged, and inrol them in two ſeveral 
rolls indented, one whereof ſhall remain with ſuch of 
the ſaid juſtices, or with the mayor and recorder that 
takes the recognizance, and the other with the clerk, 
who 1s farther obliged, at the requeſt of the conuſee, his 


parliament in 23 H. 8. reduced the ſtatute ſtaple to its | 


| 
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his executors or adminiſtrators, to certify ſuch obligations 
into Chancery under his ſeal. Co, Lit. 290. 4. 4 laſt 
238. 2 Rol. Abr. 466. Ca. Ent. 12. 
STATUTES, or STATUTE-SESSIONS, Are vu}. 
garly taken for the petit ſeſſions, which are yearlj kept for 
by 5 Eliz. cap. 4. And 
theſe ſtatute ſeſſions, otherwiſe called petit ſeſfons, are a 
meeting in every hundred of all the ſhires in E:olang, 
where by cuſtom they have been uſed, whereto the con- 
ſtables and others, both houſholders and ſervants repair 
for the debating of differences between maſters and ſer. 
vants, the rating of ſervants wages, and beſtowing ſuch 
people in ſervice, as —_ to ſerve, either refuſe to ſeek, 
or get maſters. Stat. 5 Eliz. c. 5. Cowell, edit. 1727. 
STATUTO MERCATORIO, Is a writ for the im- 
priſoning of him that has forfeited a bond called ſtatute 
merchant, until the debt be ſatisfied. Regiſt. Orig. ful. 
146. And of theſe there is one againſt lay-perſons, and 
another againſt eccleſiaſtical. bid. & 148. 
' STATUTO STAPULZ, Is a writ that lies to take 
his body to priſon, and ſeize upon his lands and goods, 
that hath forfeited a bond called ſtatute ſtaple. Reg. 


Orig. fol. 151. 
| STATUTUM DE LABORARIIS, I a writ judi- 
| cial, for the ng of ſuch labourers as refuſe to 
work according to the ſtatute. Reg. Fudic. fol. 27. 

STAURUM, Any /tore, or ſtanding ſtock of cattle, 

ifion, Fc. Matt. Weſtm. anno 1259. Viginti inſuper 
& guingue libras pro ſtaura ejuſdem loci. When formerly 
the biſhops occupied their own demeſne lands, they were 
obliged to leave at their death ſuch a determined quantity 
of cattle for a ſtock to their ſucceſſors; which ſtock 
upon the ground was called ſtaurum, and de ſtauro, de 
inſtauro. Cowell, edit. 1727. | 
, STEALING, Is the fraudulent taking away of another 
man's goods, with an intent to /teal them, againſt, or 
without the will of him whoſe goods they arc. The 
Civil law judges open theft to be ſatisfied by the recom- 
' pence of tour-fold ; and privy theft, by the recompence 
of double; but the law of England adjudges both thoſe 
offences to death, if the value of the thing ſtolen be above 
| twelve-pence. Cowell, edit. 1727. Sce Larcexy. 
STEEL. See Ixox. 
STEVENS (Joanna, ) Reward of 50001. for the diſ- 
covery of her medicine for diffolving the ſtone, 12 Ces. 
2. c. 23. 
STEPNEV. The rector of every church and chapel, 
converted into a parochial church in the pariſh of Stcpney, 
to be 8 by Brazen- naſe College, 12 Ann. It. 1. 
c. 17. fed. 
STERLING, (Sterlingum, Was and is the epithet for 
ſilver money current within this realm ; and took name 
from this, that there was a pure coin ſtamped firſt in 
England by the Eaſterlings, or Merchants of Eaſt-Ger- 
many, by the command of king Jobn, and accordingly 
Roger Haveden parte foſter. ſuar. annal. fol. 377. writes 
it Eſterling. See the ſtatute of Purveyors, cap. 13. By 
the ſtatute 31 Ed. 1. the penny which is called the Ster- 
ling, round, and without clipping, weighs thirty - two 
grains of wheat, well dried, and twenty pence make 
an ounce, twelve ounces a pound, and eight pound a 
gallon of wine, and eight gallons a buſhel, which is 
the eighth part of a quarter. 17 E. 2. cap. 19. The 
word is not yet out of uſe; for though we ordinarily 
 fay lawful money of England, yet in the Mint, and 
the like, they ſay ſterling money. When it was found 
| convenient in the fabrication of monies, to have a cer- 
| tain quantity or proportion of baſer metal to be mixed 
with che pure gold and filver ; the word Sterling or Eſter- 
ling was then introduced, and has ever ſince been uſed 
to denote the certain proportion or degree of fineneſs, 
which ought to be retained in the reſpective coins. See 
Lund Eſſay upon Coins, p. 14. See Kennet's Gl:ſſary 
in Sterling. 

STEW ARD, ( 2 Is componnded of the Saxon 
Stcda, i. e. room, place, or ſtead, and Weard, i. e. a 
ward or keeper; as much as to ſay, a man appointed 
in my place or ſtead; and always ſignifies a principal 


officer 


8 © 
officer within his juriſdiction: The greateſt of theſe is 
the Lord bigh ſleward of England, which was antiently 
the inheritance of the earls of Leiceſter, till forfeited to 
Henry the third by Simon de Mountfort : But the power 
of this officer being very great, of late he has not uſually 
appointed for long time, but only for the 
diſpatch of ſome ſpeci | buſineſs, as the arraignment of 
ſome nobleman in caſe of treaſon, or ſuch like, which 
once ended, his commiſſion expires. Of the court of 
the High fleward of England, you may read, 4 Inſt. fol. 
59. There is the Lord ſteward of the King's moſt ho- 
nourable houſhold, 24 H. 8. cap. 13. whoſe name was 
c to that of Great-maſter, py 32 H. 8. cap. 39. 
But this ſtatute was repealed by 1 . 2; Furl. cap. 4. 
and the office and name of the Lord ſteward of the King's 
bouſhold revived, where you may read thus much con- 
cerning him, as alſo in F. N. B. fol. 241. Of his an- 
tient power read Fleta, lib. 2. cap. There is alſo a 
Steward of the Marſbalſea. Pi. Cor. fol. 52. and 33 H. 8. 
- 12. In brief, this word is of fo great diverſity, 
that there is in moſt corporations, and in all houſes of 
honour throughout the realm, an officer of this name 
and authority. What a Steward of a manor or houf- 
hold is, or ought to be, Fleta fully deſcribes, Lib. 2. 
c. 71s 72. Cowell, edit. 1727. | 
STEWARD OF COURTS. See CorrnoLld, 
Manor, LEET. | 
STEWS, Are thoſe places which were permitted in 
land to women of profeſſed incontinency, and that 
for hire would proſtitute their bodies to all comers. It 
is derived from the French Eſtuves, i. Therme, vel Bai- 
neam, becauſe diſſolute perſons are wont to prepare them- 
| ſelves for venereous acts by bathing. And that this is 
not new, Homer ſhews in the eighth book of his Odyſſ. | 
where he reckons hot baths among the effeminate ſort of 


pleaſures. Of theſe read 11 H. 6. 1. But King Henry | 


the eighth, about the year 1546, prohibited them for 


ever. Cawell, edit. 1727. 
STICA, Was a braſs coin the Saxons, and 
of the value of half their farthing, and four of them made 
an Hefling. Id. ib. | 


STICK OF EELS, (Stat. t. ponder. & menſur.) 
Bind anguillarum conſtat ex pm "4 & quelibet (tick 


ex 25 anguillis. Mon. Angl. tom. 2. fol. 880. It is in 
ſome records called Brochus Anguillarum. | 

STICKLER, An inferior officer who cuts wood for 
the priory of Ederoſe within the King's parks at Clarendon. 
Rot. Parl. 1 H. 6. 

STILE (New) See CalExnDAR. 

STILY ARD, /Guildbalda Teutonicorum, mentioned in 
ſtat. 19 H. 7. c. 32. 22 H. 2. c.8. and 32 H. g. c.14.) 
Was a place in London, where the fraternity of the 
Faſterling merchants, otherwiſe called The merchants of the 
Hanſe and Almaine, anno 1 Ed. 6. c. 13. had their a- 
bode. It was at firſt ſo denominated of a broad place or 
court where ſteel was ſold, upon which place that houſe 
was founded. Cowell, edit. 1727. See GI, Haxsx. 

STOCKINGS. See Frames, Silk. 

STOCK JOBBING AND STOCKS, Contracts and 
wages relating to ſtock were made void, and the premi- 


um to be reſtored, 7 Geo. 2. c. 8. /. 10, 11. 10 Gee. 2. | 


c. 8. Bills for diſcovery of ſuch contracts, &c. how to 
be anſwered, 7 Geo. 2. c. 8. /. 2. 

And the plaintiffs to give ſecurity to anſwer coſts, 
7 Geo. 2. c. 8. ſ. 3. 

Stock ſold for a certain day, and not paid for accord- 
ing to agreement, may be ſold to any other perſon, and 
the ſeller recover damages. 7 Ges. 2. c. 8. * 

And the buyer may the like quantity, 
where the ſeller refuſeth to transfer the ſtock ſold, and 
ſhall recover damages. 7 Geo. 2. c. 8. /. 7. 

Penalties on perſons ſelling ſtock which they are not 
* 2 on brokers negotiating ſuch contracts, 
7 Geo. 2. c. 8. . 8. 

Or not entering contracts, 7 Geo. 2. c. 8. f. 9 

STOCKS, (Cippus, ) A wooden engine to put the legs 


ST 
| and by way of puniſhment in divers caſes ordained by 
ſtatute, Fc. And it is faid that every vill within the 
precin& of a torn is indictable for not having a pair of 
—_— __- forfeit 5. Kitch. 13. | 
» Was a garment formerly worn iefts, like 
unto thoſe which 24 1 — it 
is taken for the archiepiſcopal pall. Zadm. c. 188. 
Alſo a veſtment which matrons wore. Cowell, edit. 
270%. . 
STOLEN GOODS, To help people to ſtolen goods 
for reward, without apprehending the felon, is felony, 4 
Geo. 1. c. 11. Proſecutors of ſuch offenders how re- 
warded, 6 Geo. 1. c. 23. Perſons having or receiving 
lead, iron, copper, brats, bell metal or folder, knowing 
it to be ſtolen, to be tranſported, 29 Ges. 2. c. 30. 
Ry W OF ey (Petra Lane, in 
11. H. 7. c. 4); t to weigh fourteen pounds; 
yet in ſome places it is more; and in others it is but twelve 
and a half, Le charre de Plumbo conſtat ex 30 formellis, & 
quelibet continet 6 petras exceptis libris, & 
quelibet Petra conſtat ex 12 libris. Compoſitio de Ponderibus. 
A ſtone of wax is but eight pounds, nor is the ſtone of 
beef at London any more. See Weights and Sarplar, and 
alſo — ＋ ye of Peace, fol. 8 15 Cowell, edit. 1727. 
. on 4 * Embeze — ſtores of war to 
twenty ſhillings „ 31 Eliz. c. | 
EE 


or cauſe offender to be whipped, 9 Geo. 1. c. 8. /. 4. 

Juſtices of afſize and quarter- ſeſſions may hear and 
WWW 
10. 6 
Pre- emption of ſtores imported in neutral ſhips, given 
to the commiſſioners of the navy, during the war, 19 
Geo. 2. c. 36. | 

Embezelling ſtores, &c. excepted out of general pardon, 
20 Geo. 2. c. 52. f. 32. 

No ſhall be paid on any tar, according to 2 
Geo. 2. c. 35. unleſs each barrel contain 31 gallons and 
one half, 33 Geo. 2. c. 35. / 3. | 
Ene for the importation of naval ſtores 
from America, continued to 2gth September 1771, 4 Geo. 

c. 11. 
3 STOTARIUS, Was he who had the care of the ſtud 
or breed of young horſes. Leg. Alfredi, c. g. 

STOUR TON, The 29 Car. 2. not to make void the 
leaſe granted by the dean and chapter of York, of the par- 
ſonage and tithes, in Stourton in Nottin ire, 29 
Car. 2. c. 8. ſ. 9. 
 STOW, Either by itſelf, or added to a word, ſignifies 
a place; as Stow in the Weld, a place near the plains ; 
from the Saxon Stow, Locus, and Vola, i. e. Planities. 
299 a place dedicated to God. Cowell, edit. 1127. 

"OWAGE, (From the Saxon Stow, 5. locus, villa,) 
is the place or part where goods are laid, or the 
that is paid for ſuch a place. Cowell, edit. 1727. 

STRATTS, or STREITS, mentioned in 18 H. 6. and 
1 R. 3. c. 8.) A fort of narrow cloth or Kerſey fo called. 
Id. ib. 

STRAND, (Sax. Strande,) Any ſhoar or bank of a 
ſea or river. An immunity from cuſtom, and all im- 


of offenders in, for the ſecuring of diſorderly perſons 
Vol. II. No. 128. ; 


poſition upon or veſſels by land or by water, was 
— eſſed by Strand and Stream. As King Henry 2. 
to 
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to the church of Rochefler—Cancedo & confirms in per- 


petuum cum ſocine & joke, ſtrand & ſtream. Mon. Ang- | 


lic. tom. 3. p. 4. So the fame prince granted to all te- 
nants and traders within the honour of MValing ford, that 
—— by water and by land, by wood and by ſtrand, 


— de thelonio, paſſagio, & c. Parvch. antiquit. p. 114. þ 


nce the ſtreet in the weſt ſuburbs of Londen, which 
lay next the ſhoar or bank of the Thames, is called the 
Strand. Cowell, edit. 1727. See STROND. 

STRANDED, (From the Saxon Strend, a ſhore or 
bank of the ſea, or any great river,) Is, when any ſhip is 
either by tempeſt, or ill ſteerage, run on ground, and 
fo periſhes, ſtat. 17 Car. 1. c. 14. See STROND. 

STRANGER, (derived from the French b 
elienus ) Signifies generally in our language, a man born 
out of the land, or unknown; but in the law it hath a 
tpecial ſignification, for him that is not privy or party to 
wy a ſtranger to a j Old Nat. Brev. 
fol. 128. is he to whom a judgment dath not belong; and 
in this ſenſe it is directly contrary to party or privy. 
Cowell, edit. 1727. See Privy. 

STRAW. See Har. | 

STRAY. See EsTravy. | | 

STREAM-WORKS, A kind of work: in the fanna- 
ries, mentioned in 27 H. 8. c. 23. 

STREETS, How to be cleanſed and repaired in mar- 
ket-towns, 1 Geo. 1. ff. 2. c. 52. , g. Streets of London 
to be deemed highways, 6 Geo. 1. c. 23. edt. 8. | 

STREPITUS JUDICIALIS, The circumſtances of 
noiſe and crowd, and other turbulent formalities at a 
proceſs or trial in a publick court of juſtice. And there- 
tore our wiſe anceſtors did in many caſes provide, that 
right and juſtice ſhould be done in a more private and quiet | 
manner. Cowell, edit. 1727. Parocb. Antig. p. 344- 

STRETWARD, Was an officer like our ſurveyor of 
the highways, or rather a ſcavenger. It is mentioned in 
the AMonaſticon, 2 tom. pag. 187. | 

STRIKING. See Crurcn, Paraces. 

STRIP, (Strepitus, Deſtruction, mutilation, from 
the French eftropier, i. mutilare, firepitum & vaſtum fa- 
cere, i. To make ſtrip and „or ſtrop and waſte. 
See ESTREPEMENT. 

STROND, Is a Saxon word, ſignifying a ſhore or 
bank of a ſea, or any great river. Cowell, edit. 1727. 

STRUMPET, {Meretrix,) A whore, harlot, or cour- 
tezan: This word was heretofore uſed for an addition. 
Cowell, edit. 1727. 

SruURGEON, May be imported, 10 & 11 Vill. 3. 
r. 24. The King, where intitled to ſturgeon, 17 Ed. 2. 
1 

STYLE, (Appello,) To call, name, or intitle one; as 
the ſtyle of the King of England is, George the Third, 
by the grace of God, King of Great Britain, France and 
Ireland, defender of the faith, &c. There is alſo an old 
and new ſtyle, uſed in the dates of things abroad. Tac. 
See CALENDAR. 

SUBDEACON, ls an antient officer in the church : 
He is mentioned in the apoſtolical canons, viz. 42, 43. 
He was not made by impoſition of hands, but by the deli- 

very of an empty platter and cup by the biſhop, and of a 

pitcher, baſon, and towel, by the archdeacon. His of- 
fice was to wait on the deacon with the linen on which 

| the body, Sc. was conſecrated, and to receive and c 

away the plate with the offerings, and the cup with the 


wine ang] vater in it, &c. He is often mentioned in the 
monkifh hiſtorians; and therefore it is thought proper to 


write ſo much of his name and office. Cowell, edit. 1727. 
SUBJECTS, (Subditi,) Are the members of the com- 
monwealth under the King their head. Wood” Inſt. 22. 
SUBJUGALIS, Is any beaſt carrying the yoke. Mat. 
Par. 1249. | | 
SUBLEGERIUS, One who is guilty of inceſt ; from 


the Saxon Hö, cagnat ia, and leger, cancubitus, Or rather | 


from the Saxon /ybleger, i. e. inceſtus. 


SUBMARSHAL, ( Submareſcallus,) Is an officer in the | 


Merfbulfea, who is deputy to the chief marſbal of the 
King's houſe, commonly called the knight marſhal, and 
hath the cuſtody of the priſoners there. Cromp. Furiſ/d. 
fol. 104. He is otherwiſe called Under-Marſpal. | 


S VU B 
SUBMISSION, To arbitration. See A | 
SUBNERVARE, To cut the finews of he 
thighs, to hamſtring. It was an old cuſtom in England, 


| Meretrices & impudicas mulieres ſubnervare. See Oſter. 
Sacr. P. LA 


>" vat Dunſtani, apud Whar toni Ang]. 

b. 146. 

\ SUBORNATION, {(Subornatio,) A ſecret or under. 
hand preparing, inſtructing, or bringing in a falſe = 
or corrupting or alluring to do ſuch a falſe act. Hence 
ſubornation of perjury mentioned in the act of general par- 
don, Y _ r „ Subor- 
nation of witneſſes. 32 8. c. 9. and n 

| fol 167. See Pragoke. 5 A 
| SUBPOENA, Ib a writ, whereby all perſons under 
NN peerage are called into Chancery, 2 
only where the Common law fails, died made no 
| proviſion 3 fo as the party who in equity hath wrong, 
| can have no other remedy by the rules and courſe of the 
| Common law. Weſt. Symb. part. 2. tit. Proceeding in 
Chancery, ſet. 18. But peers of the realm in ſuch caſes 
are called by the Lord Chancellor's, or Lord Keeper's let- 
ters, giving notice of the ſuit intended againſt them, and 
equiring them to . There is alſo a ſubpeng ad 
teſtificandum, for the fummoning of witneſſes as well in 
» as well in the court of 2 


ncery as other courts. There is alſo a / 
the Ex 


| a court of Equity, till after the bill is 
filed, except for an injunction, 4 Ann. c. 16. f. 22. 
SUBSIDY, (Subfedium,) Signifies an aid, tax or tribute, 
| by parliament to the King, for the urgent occa- 
ſions of the kingdom, to be levied of every ſubject, ac- 
cording to the rate of his land or goods, after four ſhillings 
in the pound for land, and two ſbillings eight pence for 
goods. No hiſtory mentions that the Saxon Kings had 
any ſubſedies after the manner of ours at preſent ; but 
they had both levies of money and perſonal ſervices to- 
wards the building and repairing of cities, caſtles, bridges, 
military expeditions, c. which they called Burgbote, 
Brigbote, Herefare, Heregeld, &c. when the Dunes 
harraſſed the land, King Ethelred ſubmitted to pay them 
for redemption of peace ſeveral great ſums of money 
yearly. This was called Danegeld, for the jevying of 
| which every hyde of land was taxed yearly at twelve 
pence, lands of the church only excepted, and thereupon 
it was after called bydagium, and that name remained af- 
terward upon all taxes and ſubſidies impoſed upon lands; 
for ſometimes it was laid upon cattle, and then was 
| termed borngeld. The Normans called theſe ſometimes 
| taxes, ſometimes tallages, otherwiſe auxilia & ſubſidia. 
The Conqueror had thelie taxes, and made a law for the 
manner of their levying, as appears in Emendationibus 
Jus, pag. 125. ſect. Volumus E firmiter, &c. Many 
years after the conqueſt they were levied otherwiſe than 
| NOW, as every ninth lamb, every ninth fleece, and every 
ninth ſheaf. 14 E. 3. fat. 1. cap. 20. Of which you 
may ſee great variety in Roftals Abridgment, tit. Taxes, 
Tenths, Fifteenths, Subſidies, &c. and 4 Inſt. fol. 26 and 
33- Whence we mav gather there is no certain rate, 
but as the parliament ſhall think fit. Sub ſedy is in our 
ſtatutes ſometimes confounded with cuſtoms. 11 H. 4. 
cap. 7. Cowell, edit. 1727. | 
A fifteenth granted for Magna charta, and the Charts 
de Foreſta, M. C. . H. 3. c. 37. 
I be ninth fleece, &c. granted, 14 Ed. 1. ſt. 1. c. 20. 


IV . 


penalties of the ſtatutes of labourers given to the 


F 8 
| Subſidie 


$ U. 6 


A ſubſidy of 4 7. in the pound granted by the clergy 
of the province of Canterbury, 32 H. 8. c. 23. 
SUBSTANCE. The ſubſtance of things is moſt to 
be regarded ; and therefore our law doth prefer matter of 
ſubſtance, before matters of circumſtance, c. as in the 
. 3. c. 15. 33 H. 6. c. 10. 21 H. J. . 
24. Us ak, | | 

SUBSTITUTE, (Subſftitutus,) One placed under ano- 
ther perſonto tranſaQ ſome buſineſs, c. See ATTORNEY. 

SUBURBANI, Are huſbandſmen, according to the 


Monafticon, tom. 2. p. 468. Succeſſion to the crown, ſee 


KinG. | 
SUCCESSOR, (Lit.) Is he that followeth or cometh in 
another's place. Sole corporations may take a fee · ſimple 
eſtate to them and their ſucceſſors ; but not without the 
word ſucceſſors : And ſuch a corporation cannot regularly 
take in ſucceſſion goods and chattles; and therefore if a 
leaſe for 100 years be made to a perſon and his ſucceſſors, 
it hath been adjudged only an eſtate for life : Nor * a 
ſole ion bind the ſucceſſors. 4 Rep. 65. 1 Inff. 
8, 46, 94. 4 lat. 249. An aggregate corporation may 
have a eſtate in ſucceſſion, without the word 


ſucceſſors ; and take goods and chattels in action or poſ- 
ſeſſion, and they ſhall go to the ſucceſſors. Woed's Iuſt. 
111. 


See Coxrok Arto. 
ings of trees. Chart. 2 H. 5. 
SUFFERANCE. Tenant at tufferance, is he who 


holdeth over his term at firſt lawfully granted. Terms de 
is tenant at ſufferance that continues after his | 


ley. A perſon 
eſtate is ended, and wrongfully holdeth againſt another, 
&c. 1 Co. 185 See ſtat. 4 Geo. 2. c. 28. 
SUFFRAGAN, /{S»ffraganeus,) Is a titular biſhop ap- 
pointed to aid and affiſt the biſhop of the dioceſe. Co. 2 
Inſt. fol. 79. calls him a biſhop's Vicegerent. Spelman 
ſays, Dicuntur epiſcopi qui archiepiſcapo ſuſfragari & aſ- 


tenentur, & ſuffraganei ur quia eorum ſuffra- 
giis cauſe eccleſtaſtice judicantur. It was enacted (anno 


26 H. 8. e. 14.) that it ſhould be lawful for every dio- 
ceſan, at his pleaſure, to ele& two honeſt and diſcreet 
ſpiritual perſons, within his dioceſe, and to preſent them 
to the King, that he might give one of them ſuch 
title, ſtile, name, and dignity of ſuch of the ſees in the 
ſaid ſtatute ſpecified, as he ſhould think convenient, &c. 
and that every ſuch perſon ſhall be called Biſbop Suffra- 
gan of the ſame ſee, &c. Camden in bis Britan. tit. 
Kent, 
» fays, When the archbiſhop is buſied in weightier 
— 2 manage for him matters that pertain — 
only, and not to the epiſcopal juriſdiction. Others call 
them ſubſediary biſhops ; whoſe number is limited by the 
faid ſtatute. Cowell, edit. 1727. | 
SUGAR, Importing it, not within the ſtatute againſt 
regrators, 15 Hl. c. 25. f. 21. TR 
A 27 ſugar, 6 Geo. S. & 
wk wback on exportation of 29 
% plantations in America, 9 & 10 . 3. c. 2 
J. $. Ap c. 13. 9. 26 Geo. 2. c. 32. J. 5. * 
on jon of brown Muſcovudo ſugars refined 
in England, 9g & 10 V. 3. c. 23. /. 9, 13. 6 Ges. 2. 
c. 13. ,. 10. | 


Sugar may be imported from Spain and Portugal, as | 


uſual, 6 Geo. 2. c. 13. /. 13. 
Drawback on Britiſh refined ſugar out of the laſt ſub- 
21 Geo. 2. c. 2. f. 7 


Sers TiO x (Suggeftio,) Ts in law a ſurmiſe, or 


repreſenting of a thing; and by Magna Cbarta no perſon 
ſhall be put to his law on the ſuggeſtion of * 
by lawful witneſſes. 9 H. 3. c. 28. Suggeſti 
grounds io move for prohibitions to ſuits in the Spiritual 
courts, &c. when they meddle with matters out of their 
juriſdictions. 2 Lil. Ar. 536. Though matters of re- 
cord ought not to be ftayed upon the bare ſuggeſtion of 
the party; there ought to be an affidavit made of the 
matter ſuggeſted, to induce the court to grant a rule for 
ſtaying the proceedings upon the record. a Lil. 537. 
There are ſuggeſtions in replevin, for a returns habends ; 


| 


| 


| 
| 


| 


- 


ſpeaking of the archbiſhop of Canterbury's Sn | 


10ns are | 
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31 K 6. c.8. 11 I. J. e. 10. | which it is faidare not traverſable, as there are for prohi- 


bitions to the ſpiritual or admiralty courts. 1 Plowd. 76. 
Breaches of covenants and deaths of perſons muſt be ſug- 
. record, gc. 8 && 14 3. c. 10. 

SUrr. (Se4a,) Signifies a following another, but in 
divers ſenſes. The firſt is a ſuit in law, and is divided 
into real and and is all one with action real and 
perſonal. Kitchen, fol. 74. Secondly, Suit of court, or 
ſuit- ſervice, is an att tenants owe to the court 
of their lord. 7 H. 7. cap. 2. Thirdly, Suit - covenant 
is where your anceſtor hath covenantcd wi:h mine to ſue 
to his court. Fourthly; Suit-cuffom, when I and my an- 
ceſtors have been ſeiſed of your own and your anceſtors 
ſuit, time out of mind. Fifthly, Suit real or regal, 
when men come to the ſheriff's turn or leet. See Leet. 
Sixthly, Suit ſignifies the following one in chace, as freſd 
ſuit. Weſtm. 1. cap. 46. Laſtly, It ſignifies a petition 
made to the King, or any great perion. Cowe.l, edit. 
1727. 

No ſuits in King's courts under 40s. 6 Ed. 1. c. 8. 

Suitors not to depart from the King's court without 
remedy, 13 Ed. . c. 50. 

A writ de nativs not to be granted, unleſs the Chan- 

be appriſed that it is ſued with the conſent of the 
plaintiff, 10 Ed. 3. ff. 2. c. 3. art. 4. 

The penalty for cauſing a man to be arreſted at the ſuit 
of another by proceſs of the King's Bench, iMarſnalſea, 
or inferior court without the plaintiff's aſſent, 8 EL 
6.2 £ 4 _ 

IT OF COURT, That is Juit to the Lord's court, 
is that ſervice which the feudatory tenant was bound to do 
at the Lord's court. At firſt it was Expreſsly mentioned 
in the _—_— ofren thoſe courts ſhould be held. This 
appears by Flete, l. 2. c. 71. par. 1 faciant ſeflas 
ac curiom domini & quot 77 — — one 
or more, but never exceeding three. Thorn mentions 
two, vis. Et faciant ſedtam ad curiam Cantuarie bis 
per annum, ſcilicet, in feſto Michaelis & Paſche. But 
all the lord's tenants were not bound to attend his courts, 
but only thoſe to whom their eſtates were upon 
that condition: But every man was bound to attend the 
ſheriff's turn twice in every year; which ſee in ſedla 
regalis. And if the inheritance, by reaſon whereof the 
tenant was bound to attend only at one court, did de- 
ſcend to co-heirs, he who had capitalem partem, 
bound to attend the Lord's court both for himſelf and 
the coheirs. Cowell, edit. 1727. 

None to be diſtrained for ſuit of court, but they who 
22 to it by charter or preſcription, St. Marlet. 
52 H. 3. c. 9. 

Joint-tenants and parceners ſhall make but one ſuit, 


H. 3. c. g. 
84 1 3 

The againſt the lord diſtraining for it, where 
it is not due, „ 
where it is due, 52 H. 3. c. g. | | 

It is not taken away, by 12 Car. 2. 12C:r. 2. cap. 
24. . 5. * 

sr OF THE KING'S PEACE, (Seda pacis Re- 
gis,) Is the purſuing a man for breach of the King's peace 
by treaſons, inſurrections, or treſpaſſes. 6 Rich. 2. ff. 2. 


c. 1. and 27 R. 2. c. 15. and 5 H. 4. c. 15, 


SUrr. SH. VER. See Surz-sVxR. 
SULCUS AQUE, A ſmall brook or ſtream of wa- 


| ter, called in ſome places a fhe, in Eſſex a dale. Cowell, 


edit. 1727. 

SULLERY, (F rom the Sax. Sutb, i. e. Aratrum, ) 
Signifies a Plough-land. 1 Ip fal. 5. a. | 
SULLINGATA TERRZA, Is the ſame with Sweling. 


| 
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SUMMER-HUS-SILVER, A 
or owners of the dens and diſtricts of wood in the weald 
of Kent, who uſed to viſit thoſe places in ſummer time, 
when for their accommodation, their under-tenants 
were bound to prepare little ſummer huts or houſes for 
their reception, or elſe pay a compoſition in money. 
Cowell, edit. 1727. 

SU MMONEAS, Is a writ judicial, of great diverſity, 


ine to the divers caſes wherein it is uſed, which 
ſee in the table of the Regifter Judicial. 
SUMMONER, (Summoniter,) Is a 


officer, that 
ought to be bom 


of knights. Cowell, edit. 1727. 


an heir, ſhall be 
king default, at 


the 
6 Rep. H.6. 26. 


judgment of ſeverance can be given. 4 


yment to the lords | 


8, (Summonitio,) Is with us as much as vo- 
jo in jus, or citatio among the civilians. Fleta,: lib. 6. 
„ it is a writ to the ſheriff to warn one 


he wage his law of 
grand cape he may wage & 


AND SEVERANCE, This title is diſ- 


. | Abr. 48 
Abr. 660. Severance is a judgment, by which, where | 
two or more are joined in an action, one or more of theſe 


S U N 


For if two or more join in bringing an action, and 
one makes default, the nonivit of him is the nonſuit or 
them all. Bro. Summ. and Sev. pl. 5. 7. 

So if divers join in a writ of error, the aſſignment of 
errors cannot be by one without the others. Cr», Eliz 
892. Andrews v. Ld. Cromcwell. 4 

To prevent the great inconvenience, and the failure 
of juſtice, which would be if all, in whom there is 2 
joint right of action, ſhould be precluded, by the negli- 
gence or colluſion of any one of them, from having the 
effect of a ſuit for the recovery of ſuch right; the law has 
| provided, that if an, one of thoſe perſons, in whoſe 
| name a joint action is commenced, does not appear, or 

after appearance make default, the others or other may 
have judgment ad ſeguendum ſolum, or in other words, 4 
j of ſeverance. Hard. 318. Manly v. Lovel 
Bro. Summ. and Sev. pl. 4, 16. 

If two bring afſize, and one comes not at the dar, a 
ſummons ad ſeguendum femul may iſſue; and, if the party 
ſummoned does not appear at the returnof the ſummons, 
the other party may pray judgment ad ſequendum ſoluni. 
Bro. Summ. and Sev. pl. 4, 18. 

So if eight have joined in aſſize, and five of them are 
nonſuited, or will not ſue, judgment of ſeverance may 
be againſt theſe five. Bro. Summ. and Scv. pl. 16. 

So in quo jure, by two, if one makes default, ſum - 
mons and ſeverance may be, and there the nonſuit of 
the one ſhall not be the nonſuit of the other. Fitz, 
N. B. 128. 1 Inft. 139. 

The conſequence of this judgment is, that, notwith- 
ſtanding the ſeverance of one or more who did not ap- 
pear or made default, the other plaintiff or plaintiffs in 
the action may proceed in the ſuit. 4 Bac. Abr. 661. 

The juſtices of nift prius have no power to give a 
judgment of ſeverance; for this can only be done by 
the juſtices of that bench where the recurd is. Bro. 


. | Summ. and Sev. pl. 10. 2 Rall. Abr. 489. 


Where two or more are plaintiffs in an action, and 
one of theſe has not appeared, he muſt be ſummoned 
before judgment of ſeverance can be given againſt him: 
For it is a general rule, that a nonſuit is in no caſe pe- 

before appearance, becauſe a writ may have 
been purchaſed in the plaintiffs name without his pri- 
| vity. 2 139. Bro. Summ. and Sev. pl. 10. 2 Rell. 


But if two joint plaintiffs have both appeared, and af- 
terwards one makes default, the court may, without if- 


is enabled to proceed in ſuch action without the other or | ſuing any ſummons, immediately give judgment of ſe- 
others. 4 Bac. Ar. 660. verance. Bro. Summ. and Sev. pl. 10. 10 Rep. 135. 
It is a principle of law, where two or more have a | Hard. 317. 


Joint right to a thing, they muſt join in an action for | 


; "a 


one and the fame title. 1 hf. 180. 


4 Bac 


So parceners, who make but one heir, muſt in order 
to recover the poſſeſſion of their anceſtor, be joined in 


Inſt. 163, 164. 
* 


61. 


3. Carth 
And 


the ſame 


37. Salk. 3, 32. 2 Lev. 113. 3 Lev. 354. 
102. 

It is indeed in the power of 
two or more have a joint right of action, to commence 
2 ſuit in the name of all whoſe ſuch ri 
withſtanding that a plea in abatement would be thereby 


prevented, it would till be in the power of any one of 


them, b g to appear, or refuſing to proceed 
re rn 1 Inſt. 
139. Bro. Summ. and Sev. pl. 17. 


for they claim 


it of the teſtator devolves | 
all join in an action for | 
the recovery thereof. Godolph. Orpb. Leg. 134. Salk. 


wherever the right of action is in two or 
and they have not all joined in one that 


caſe ſingly, every other | 
; and by this means a defendant | 
to anſwer in divers actions for the 
ſame thing. Cro. Eliz. 554. Deering v. Moor. 22 
I 


one: or mace, where 


right is : But, not- 


No judgment of ſeverance can be given in a writ 
of error, unleſs it is prayed before the deſendant has 
pleaded nullo eff crratum. Cro. Fac. 117. Blunt v. 
Snedſtane. 

But ſuch judgment may be after joinder in the aſſign- 
ment of error. 2 Lil. Pr. Reg. 663. 

For more learning on this ſubjef?, tee Vin. and 4 Bac. 
Abr. tit. Summons & Severance. 

SUMMONS AD WARRANTIZ AND ULM, Is the 
| | qo — the vouchee is called. See Cale on Litil. 
. 104. 5. | 
\ SUMPTUARY LAWS, Are laws made to reſtrain 
exceſs in apparel, and prohibit coſtly clothes; of which 
we have heretofore had many in England, but all repealed. 
Anne 1 Fac. 3 Bf for 199. 

SUNDAY, ( ie Dominicus, Is the Lord's day ſet 
apart for the ſervice of God, to be kept religiouſly, and not 
to be profaned. Perſons uſing bull-baiting or bear - bait- 
ing, or ſuch like ſports on a Sunday, ſhall forfeit 3 7. 4d. 
and 5. for wreſtling, bowling, &c. Stat. 1 Car. 1. And 
if any butchers kill or ſell meat on a Sunday, they are 
liable to a pe of 6s. 8 d. Carriers, drovers, &c. 
travelling on the *s day, incur a forfeiture 20s. of 
| Stat. 3 Car. 1. c. 1. No perſon ſhall do any worldly la- 
bour on a Sunday, (except works of neceſſity and chari- 
ty) on pain of gs. and crying and expoſing to fell any 
| wares or goods on a Sunday, the goods to be forfeited to 
the poor, &c. on conviction before a juſtice CR 


- 


| 


4 
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who may order the penaltie; and forfeitures to be levied 


by diſtreſs ; but this is not to extend to dreſſing meat in I Fi 


families, inns, cook ſnhops, or Aeon = houſes z nor 
crying of milk on a Sunday in the morning or evening, 29 
Car. 2. c. 7. An ind ment for exerciſing the trade 
of a butcher muſt be laid to be contra formam ſtatuti; 
for it was no offence at Common law, 1 Strange Joa. 
Law proceſſes are not to be ſerved on 2 Sunday, unleſs 
it be in caſes of treaſon or felony ; or on an eſcape, by 
virtue of 5 Ann. Sunday is not a day in law for proceed 

ings, contraQs, & And hence it is, that a ſale of 

on this day in a market overt is not good: And it any 


part of the proceedings cf a ſuit in any court of juſtice, | 


be entered and recorded to be done on a Sunday, it makes 


it all void. 2 Inft. 364. 3 Heß. Ar. 181. The ſer- 
vice of a citation on a Sunday is good, and not reſtrained 


by the ftat. 29 Car. 2. And by two judges, the delive- | 


ry of a declaration upon 2: Sunday: may be well enough, 
it not being a proces ;. but Hole, Chi J. thought it ill, 
becauſe the 20 intended 10 reſtrain- all ſorts of legal pro- 
ceedings. 1 LA. Raym.. 706. . A.writ of enquiry cannot 
be executed on a Sunday. Strange 387. See 20 Vin. 


Ar. ut. Sumay. 

SUPER-INSTITUTION, ( Super-inſlitutia, ) One In- 
ſtitution upon another; as where 4. is admitted and inſti- 
tuted to a beneſice upon one title, and B. is admitted, in- 
JOS by the preſentment of another. Se Hutebix's 

caſe in 4 Rep. 2 Par. fal. 463. 

SUPER-JURARE, . 
excuſe himſelf by his own oath, or by the oath of one or 
two witneſſes, and the crime was fo notorious that he 
was convicted by the oaths of many more witneſſes; this 
2 1 j. LE. Hen. 1. c. 47. Athel- 

ſtan. c. 


dicial, that lies againſt him whe is impleaded in the 
county, for the over-burdening of a comman with his 


cattle, in caſe where he was formerly impleaded for it in 


the county, and the cauſe is removed into the King) 
court at Weſtminſter. . 


Reg. Jud. 
SUPER AROGATIVA REGIS, Is a writ which 


0 UPERSEDE; b a writ in divers caſes, and 


law were to be: done were it not for that whereon the 


writ is granted. Fer example, A man regularly is to 


have ſurety of peace againſt him of whom he will ſwear 
he is afraid, and the _ required hereunto cannot 
deny him; yet if the party be formerly bound to the 
peace, either in chancery or elſewhere, this writ lies, to 
tay the juſtice from doing that which otherwiſe he ought 
not to deny. See the table of the Reg. Orig. and Fudic. 
and F. N. B. fel. 236. For preventing the ſuperſeding 
of executions, ſee the ſtatute 16 1 Car. 2. cap. 8. 
Cowell, edit. 1727. 
By a ſuperſedeas the Hine of a thing, which might | 
otherwiſe havg been lawfully done, is prevented; or 
' thing that has been done is, notwithſtanding it was 
done in a due. courſe of law, thereby made void. 4 Bac. 
r. 667. 
A ſuperſedeas is either expreſs or implied: An expreſs 
ſuperſedeas is ſometimes by writ, ſometimes without a | 


- writz where it is by writ, ſome. perſon to whom the | 


- writ is directed is thereby commanded to forbear the do- 
ing ſomething therein. mentioned; or, if the thing has 
already been done, to revoke, as far as that can be done, 
- the act, 4 Bac. Abr. 667, 66868. 


If an exigent is awarded againſt a man, he may have | 


this- writ. directed to the ſheriff commanding him, upon 
the party's finding ſureties to appear at the return of the | 

- exigent, that, if he has not arreſted the party, he do not | 
+ arreſt, but ſuſfer him. to gu in peace; or that, if he has 


arreſted him, — ut.o7 C- Fitzh. 
— 29 ---- 


SUPERONERATIONE PASTURE, Is « writju- cery to 


Or the party, againſt whom an exigent has hon award- if 


This is an — ſuperſedeas, > which, ahh no 
writ of ſuperſedeas iſſues, the doing of a thing that other- 
— WE CE Dn 4 Bac. 

A writ of error, a certiorari, and G&reis other wiits 
have by implication of law, in ſome reſpeQts the ſame ef- 
fect as a writ of ſuperſedeas, but an implied ſuperſedeas 
r 
iſted. 4 Bac. Abr., 668. 

No writ of 
3 
own writs. 


to forbear to arreſt him. Fitz. N. B. 236. 


But a writ of ſupetſedeas lies from the court of chan- 
to any other court. 

A capias ad ſatisfaciendum having iſſued from the court 
of King's bench, a ſuperſedeas was iſſued from the court 
of c e of that court to 


contrary to 2 _—y Finch, . 


d by the court 


ſigni-of King's bench, if a rſedeas comes from the court 
bes in general a command to ſtay or forbear the doing of — 


that which ought not to be done, ot in appearance of 


of chancery to the juſtices of that court, their power is 
=, cd a ht pry 1 theme irs: 


a ſuperſedeas to any writ or proceſs, which has iſſued 
Rr ation > 
which has proceeded in a matter properly conuſable 

2. 2 from whence the ſuperſedeas iſſues. 4 Bac. 


\ For mare learning on ths fue. „ fee-20 Vin. & 4 Bac. 
tit 


Superſedeas. 
SUPER FLATETO DE ARTICULIS 
Cap. 6. is a writ lying againſt CR 
that diſtrains in the King's highway, or in the glebe land, 
| anciently given to rectories. F. N. B. fol. 178. | 

SUPER STATUTO DE YORK, QUO NUL 
SERRA VITELLER, &c. Is a writ lying againſt him 
| that uſues victualling either in groſs or by retail, in a 
| or ed town, during the time he is mayor, Ec. 
F. N. 

SUPE ” STATUTO FACTO POUR SENE- 
SHAL ET MARSHAL DE ROY, &e. Is a writ ly- 
ing againſt the ſteward, or marſba!, for holding ples in 
his court of freehold, or for treſpaſs or contracts not 
made within the King's houſhold. F. N. B. fol. 241. 

SUPER 3 4 inet, c 22 - I a writ 


ane the K ief, which 
the "Kings | — — F. N. 


— 


* 
* 


ed, may, upon finding ſureties in the court which has.  SUPERS s USES, To churches were void, 


- power to grant him a ſuperſedeas, have an abſolute writ 
Vortr. I. Ne. 128. 


S = 8. 
Beneficed clerk not to take ſalary to ſing for any ſoul, 
21 H. g. c. 13. /. 30. E q a 
Colleges, chantries and hoſpitals, given to the king, 
37 H. g. c. 4. 1 E. 6. c. 14. ; 
to inquire of lands given to ſuperſti- 

tious uſes, 1 Ed. 6. c. 14. . 10. 5 
Lands given to ſuperſtitious uſes veſted in the crown 
for the uſe of the public, 1 Geo. 1. ff. 2. c. 50. X 
SUPERVISOR, bs a Latin word, fignifying a ſurveyor 
or overſeer : It was anciently and ſtill is a cuſtom among 
ſome, eſpec ? 
of a will, but it is to little ; however the inten- 
jon might be e 

Cowell, edit. 1727. 


_— — 


SUPPLICAVYIT, Is a writ ifluing out of the chance- 
— r 
es of peace of the county, and the ſhe- 

ſtatute, anne 1 Z. 3. c. 16. 


N. 90. 


ſays in his Erenarcha, out „ 
See SURETY OF THE PEACE, and 20 Vin. 
SUPREMACY, 'The King bound to provide remedy 
i for miſchiefs in the church, 23 Ed. | 
e King nt, ibid. ſ. 4 
No alien ſhall have * within the realm with- 
out the King $s licence, 2. c. 
The realm of an 
n N 6e 
in 
24 H. 8. ons Eftabliſhed, 26 H. 8. c. 1. 
The ſubmiſſion of the clergy to the king, 25 H. 8. 


c. 1g. | 
The royal aſſent neceſſary to the enacting any canons, 
25 H. g. c 1 1. | 

The biſhop of Rome to be abj 28 H. c. 10. 

The penalties of denying the 1 s ſupr emacy, 1 Ed. 


6. c. 12. . 6, Ce. 
| rt S2P.&M.c.8. /. 42. 
1 H. c. 1. , 17. 


The ſupremacy denied, 
The reſtored, 
The ouh of fupremacy 
1. . 1. : 
: Peta of Sabie, on eu of te ot, 1 B 


ce. 1. f. 21. 1W.&M g. 1. c.8. /. 9. 13 F. z. 
c. 6. 1 Geo. 1. c. 13. /. 8, 14, 17. 
SURCHARGE OF FOREST, (Superonera- 
tio Foreſt e,) Is when a commoner on more beaſts in 
the foreſt than he has a right to. 
14. mum. 7. And is taken from the writ De 
fuperoneratione Paſture, in the ſame ſenſe when the com- 


. . 
SUR CUI IN VITA, Is a writ that lies for the heir 
of that woman, whoſe huſband has aliened her lard in fee, 


very of her own land; in this caſe her heir may have 
this writ againſt the tenant after her deceaſe. F. N. B. 


19 

ery. See Ban, and 20 Vin. Abr. 101. 
SURETY OF THE PEACE, (Securitas Pacis, fo 

called, becauſe the party that was in fear, is thereby ſe- 

cured,) Is an acknowledꝑi 


ken by a competent judge of record, for the keeping of the 
pang ©» ne 
ther as a miniſter, when he is commanded thereto by a 
higher authority; or as a judge, when he doth it of his 
own power, derived from his commiſſion. Of both theſe, 
ſee Lamb. Eiren. lib. 2. cap. 2. p. 77. Cowell, edit. 1727. 
A juſtice of peace may, according to his diſcretion, 
bind all . 
I make any affray, or threaten to ki 
Pr 
who ſhall go about with unuſual w or at- 
ce, to the terror of the people; and a 
{ ſhall be known by him to be common 


ſhal 
an 
all' 


ially of the better fort, to mdke a ſuperviſor | 


chancery ſhall be | 


appointed to be taken, 1 El. | 


part 2. cap. | 


and the brings not the writ of Cui in vita for the reco- | 


of a bond to the prince, ta- | 


e, 
or beat 
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bound to keep the peace ſhall be convicted of having for 
feited their recognizance. Lamb. 77, 5%. Bro. eace, 
8 — the King? protecti 
ns de King's ion, being of ſ. 
» Whether they are natural born ſubjects —— 
ſubjeQs or attainted of treaſon or ſome other crime. 
| * : ; ” 
have 2' right to demand ſurety of the peace. Lamb. 78 
79. 80. 1 Hawk. 126. p 
| on > dap — eſtioned 2 Pagans, or 
pertons, attainted emunire have a right to it? 
1 Hawk. - heb n * 
A wife may demand ſurety of the 
huſband, if he threatens to beat her outta y, er to 
kill her. Fitz. N. B. 80. Lamb. 8. 2 Lee. 128. 
I 2 127. * 
woman exhibited articles of the peace, - 
ſelf the wife of the defendant, ſetting out 1 2 
w + wage pm a ſuit in the eccleſiaſtical court 
reſtitution of conjugal rights. When the defen- 
t in bail, he inſiſted, that the recogni- 
not be taken ſo as to carry with it any ad- 
m_— 4 3 ut hr 
the peace towards our ſovereign Lord the 
his liege people, and particularly towards 
who hath exhibited articles of the peace 
ſaid James Bumbridge, by the name of 
Bambridge, wife of him the faid Famer, Ce. 
. Rex v. Bambridge. 
of the peace may be exhibited by a huſbard 
Str. ny. caſe, 1 Hawk. 127. 
peace is u granted at the requeſt of 
n, — — — 


> 


8 


peace againſt her 


| 


* 


: 
: 


: 


+ 


Z 


2 F 


5 


f 


= 


5 
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But infants and feme coverts ought to find ſurety by 
their friends, and not to be bound themſelves. 1 Huwk. 
When ever 2 


perſon has juſt cauſe to fear that ano- 
ther will burn his ; or do him ſome corporal hurt, 2 
by killing or beating 


him; or that he will procure other: 
to do him ſuch miſchief, he may demand the ſurety oi 
the peace againſt ſuch perſon. Lamb. 82. 1 Haut. 
"Lo On a fny of che games Bll — 
1 is ur peace ſhall not be gr 
for fear of impriſonment ; becauſe damages may be re- 
covered in an action of falſe impriſonment. Bro. Feace. 
22. 
3 that it may; for every unlawful 
impriſonment is an aſſault and injury. The reaion given, 
that an action will lie, is no more conluſive in this caſe 
than in the caſe of a battery; and yet there is no doubt 


but ſurety of the peace may be granted for threatning to 
beat. . 83. 1 Heul. 127. 
Surety of the peace may be demanded by a wife, if her 


| huſband gives her unreaſonable corre&iou. Ae. 874. ir 
| Thomas Seymour's caſe. Godb. 215. Fitz. N. B. 80. 
Some perſons having made a 2 in a church, 
and pulled the miniſter, who was reading the Common 
prayer out of the deſk, an attachment of the peace was, 
on exhibiting articles in the court of King's Bench, iſ- 
r. 4 2 Rex v. Douglas. 
ut ſure peace t not to be granted to a 
„„ ĩͤ res ak Lamb. 83. 
— — * 44 Lode 
ſurety of the peace againſt one who threatens to 1 
wiſe or child. Dutt 266 eee 
ſur the peace not to be grant | 
„ there is a fear of ſome preſent or 
| future danger: But the offender muſt in ſuch caſe be 
puniſhed by action or indictment. Dalt. 266. 8 
The demand of the ſurety of the peace ought to be 
| ſoon after the cauſe of fear ; for the ſuffering much time 
w — again og. © 
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been under no great terror. 6 Mad. 132. The Queen 
cery. 


2. 


Bench 
3. Of granting ſurety of the peace by @ juſtice of the 
peace. 

: ting a r - | G * the: I 
Hi — 22 — * 


r. Of granting ſurety of the peace by the court of Chan- 


c. 

At the Common law it was ſufficient, in order to ob- 
in proceſs for ſurety of the peace from the court of 
he was in fear of ſome corporal hurt, and that he did not 


I 


peace 's courts 

of Chancery and King's Bench, againſt divers of his ma- 
jeſtyꝰs quiet ſubjeQs, whoſe dwellings and abodes are, for 
the molt part, in countries far diſtant and remote from 
the faid courts, to their intolerable trouble and vexation, 


whereas might, upon good cauſe ſhewed, receive 
juſtice at the of the juſtices of the peace in the coun- 
ties where they dwell, it is enaCied, * That all proceſs 
of the peace or good behaviour, to be granted or award- 
ed out of the ſaid courts, or either of them, againſt any 
perſon or perſons whatſoever, at the ſuit of or by the 
proſecution of any perſon or x whatſoever, ſhall be 
void and of none effect, unleſs ſuch proceſs ſhall be fo 
granted, or awarded, upon motion firſt made before the 
judge or judges ot the ſame courts reſpectively, fitting 
in open ccurt; and upon declaration in writing, 
their corporal oaths, to be then exhibited unto them, by 
the parties which ſhall deſire ſuch proceſs of the cauſes 
for which ſuch proceſs ſhall be granted or awarded, by or 
out of the ſaid courts, reſpectively, and unleſs that ſuch 
motion and declaration be mentioned to be made upon the 
back of the writ, the ſaid »-ritings there to be entered 
and remain of record: And it it ſhall afterwards appear 


to the ſaid courts, or either of them reſpeCtively, That 


the cauſes exprefied in ſuch writings or any of them be 
untrue, that then the judge or judges of the ſaid courts, 
or either of them re{peQively, ſhall and may award ſuch 
coſts and damages unto the partics grieved, for their or 
any of their wrongful vexations in their behalf, as they 
ſhall think fit ; and that the pariy or parties ſo offending 
ſhall or may le coꝛnmitted to priſon. 

When articles of the peace are exhibited in the court 
of Chancery, and oath is mace that the ſurety of the 
| is not craved by the party through malice, but for 
the ſafety of his life, a writ of ſupplicavit iſſues, direc- 
ted to the juſtices uf the peace generally, or to ſome one 
juſtice of the peace, or to the ſheriff, commanding them 
or him to take ſecurity in the ſum thereon indorſed, and, 
if the party refuſes to find ſuch ſecurity, to commir him 
to the next gaol, until he does find fuch ſecurity. Fitzb. 
XN. B. 80. 

Where the writ is directed to the ſheriff, he iſſue 
a precept to a bailiff to arreſt the party, but only himſelf 
can take the ſecurity or make a return to the writ ; for 
the power given by the writ, it being a judicial one, ean- 
rot be aſſigned over. Bro. Off. pl. 39. Pitz. N. 
. de. | 

If the writ is directed to the juſtices of the peace ge- 
nerally, only he to whom it is delivered can a war- 
rant to compel the party to find ſureties. warrant 
muſt alſo be returnable before him alone; for he alone 


Of granting ſurety of the feace by the court of King's | 


crave the ſame out of malice, but for the ſaſety of his | 
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: 


ſurety of the peace; 
made in the 21 year of the reign of King James the 
Firſt, be done, unleſs articles of the peace are exhibited 
in this court upon motion in open court. Fitz. N. 


. 79, 80. 
Mullineux, who had been taken into cuſtody by a ſup- 


1 
Plicavit out of the court of Chancery, being t 
| Hales our before Joe julie ofthe King's xk, 
e was bound by a recognizance to appear in the court 
King's Bench the firſt of the next term. He ap- 
r court was moved, that the 
arti ed in the Chancery might be read, and 
that he might enter into a i —— 


recognizance 
fuſed; and per cur”: The record is not before us, but, if 
the witneſs who ſwore to the articles in the » had 
been here and had ſworn articles to the ſame im 
court, we could have taken ſecurity for the peace. Shin. 


61. Mullineux's Me. 
Where articles of the peace are exhibited in the court 


of King's Bench, and oath is made, that the party does 


not crave the ſecurity of the peace out of hatred or ma- 
lice, but merely for the preſervation of his life and per- 
ſon from danger, an attachment of the peace iſſues to 
the ſheriff commanding him to take a bond for the 
pearance of the party at the return of the writ to put in 
bail to the articles in this court; and, if ſuch bond is 
not given, to commit the to the next gaol. Comb. 
427. Ruſſel's caſe. Fitz. N. B. 79. | 
Where the party againſt whom articles of the peace 
are exhihited, comes into court to put in bail, the arti- 
. 6 Med. 132. The Queen v. 
Articles of the peace have been exhibited agaĩuſt Lord 
Vane, and proceſs of the peace having iſſued upon them, 
it was inſiſted, when he came to put in bail, that the 
facts were not a ſufficient for demanding 
ſurety of the peace; or, if ſufficient, that the ſacts were 
falſe, and affidavits were offered to diſprove them ; the 
reading of the affidavits was oppoſed, and it was ſaid, 
that the courſe of the court had always been to give ſuch 
credit to the oath of the party as to order ſecurity : But 
it was admitted, that the court may review the articles, 
and hear any objections ariſing upon the face of them. 
Per cur”: This is all we can do, the other was never at- 
before; and we muſt adhere to the courſe of the 
court, by taking the articles to be true. Upon reviewing 
theſe articles, the court was of opinion, that the faQts, as 


ſtated, were a ſufficient ground for granting the ſurety of 
- key 4 the 
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the peace, and ſecurity was given. Str. 1202. Lord | 
Vane's caſe. | 3 

Robert Parnel having exhibited articles of the peace 
againſt- Sir Thomas Allen, Bart. and three others, an at- 
tachment of the peace iſſued againſt them. Before bail 
was put in, Parnch, in a peiition to the court recited 
{ome of the facts ſworn to in the articles, and endeavour- 
ed to explain them. Hereupon the countel for the de- 
fendants moved for a rul:: to review the articles, and ſome 
affidavits were read to contradict the facts therein charg- 
ed. Upon reading this | and theſe affidavits, in 
which the facts were flatly contradicted by five or fix per- 
ſons, 4 rule. was made to ſhew cauſe, why the articles 
ſhould not be reviewed, and that Parnel attend 
upon the day for ſhewing cauſe. He did attend, and the 
court was, upon the whole, fo ſatisfied of his having be- 
ing guilty of perjury that he was immediately commutted 
for wilful and corrupt perjury ; and a rule was made, 
that all farther proceedings upon the articles ſhould ſtay. 
The rule was ed in theſe terms, and not to take 
the articles off the file, in order to give the defendants an 

ity, which could not otherwiſe have been done, 
of ing Parnel for perury- 
Sir Thomas Allen, Bart. and others, Hil. 32 Geo. 2. 
Articles of the peace having been exhibited, by Jobn 
Brawn, againſt Hannab Bennet, and three others, a rule 
was, reading the affidavits of the defendants, made 
to ſhew cauſe, why theſe articles ſhould not be reviewed. 
In theſe affidavits it was ſworn, that the defendants did 
not know any ſuch perſon as Brown the articulant, and, 
beſides other ſtrong facts ſworn to, it was fu that 
this was a contrivance of the defendant Bennett's huf- 
band to oppreſs her. No cauſe being ſhewn, the articles 
were ordered to be taken off the file. MS. Rep. Rex 
v. Bennett and others, Eaſt. 32 Ges. 2. | | 

A motion being made for a mandamus to the three juſtices 
of the peace in the county of Brecon, to take ſecurity 
upon articles of the peace exhibited in the court of King's 
Bench, an affidavit was produced, that the defendant, 
who lived in that county, was ſeventy years of age and 
unable to travel; and Seymour's caſe, M. 6 Anne was 
cited. A mandamus was in this caſe granted. Str. 835. 
Rex v. Lewis. - A | 

In a late cafe à motion of this kind was refuſed; and 
by Deniſon J. ſuch a mandamus has of late years been 
granted but once, in the King and Lewis; and there 
the court had great doubt, although the circumſtances of 
that caſe were very peculiar, as to the granting it. MS. 
Rep. Rex v. Stroud, Mich. 29 Geo. 2.4 Comb. 427. 

Itis a very great grievance, that it ſhould be in the 
power of one man to compel another, who lives perhaps 
in the moſt remote part of Englaxd, to appear and put in 
dail to articles of peace exhibited in the court of King's 
Bench, when he might have had the ſurety of the peace 
from a 3 1 and it was the opinion of 
the court ol King's Bench many years ago, that this miſ- 
chief, although not provided againſt by the enacting clauſe 
of that ſtatute, is within the equity of the 21 Fac. 1. 
c. 8. 4 Bac. Ar. 691. 
Upon a motion, on the behalf of Ruſſell, to exhibit 
articles of the peace againſt ſeven or eight perſons, who 


lived at Nottinghem ; Holt Ch. J. ſaid, Then we ſhall give 


ſeven or eight perſons the trouble to come up to put in 
bail; why Te you not go to the juſtices of peace in the 
county >. The complainant anſwered, I could not have 
| had juſtice there, they are relations. EN 
motion was granted, fed hæſitunter. Comb. 427. Ruſſeb's 


"It has not of kate years been the practice, of the court 
of King's bench, to refuſe the receiving of articles of the 


peace, where the charge contained in them is ſufficient” 


for craving the ſurety of the peace : But it ſeems, as if 
- that court is now come to a reſolution of putting a ſtop 
to this vexation of the ſubje& ; for in a very late caſe, 
| where a motion was made by Borough, to exhibit articles 
of the peace againſt Wait, the court, it a ing that 
- Wiit lived at the Devizes, and that Borough had not en- 
deavoured to obtain ſurety of the peace in the county, 


unanimouſly refuſed the motion; and my Lord Mansfield, | officers, requiring them and every of them to forbear to 


arreſt 


* 


MS. Rep. Rex v. 


8. 


= L ind. Loos to the magiſtrates — the county, ard 

urety e peace is not granted you 

Again. MS. Rep. Borough's caſe, Eaſt. : Gee. 3 on 

When ſurety of the peace is granted by the court of 
$ bench, if a ſuperſedeas comes trom-the court of 

chancery, to the juſtices of that court, their power is 


at an end; and the party as to them diſcharged. Bro. 
Peace, þ I7. 


. Of ent I of the pac by «juice of th 


Juſtice of the peace may grant the ſurety of the 
ö authority of the commiſſion of the 
— which he is impowered to cauſe to come betore 
all thoſe, who to any one or more. of our people, 
concerning their bodies or the firing of their houſes have 
uſed threats, to find ſufficient ſecurity of the peace, or 
their behaviour, towards us and-our people; and if 
the | refuſe' to find ſuch ſecurity, then them in our 
be ſafely kept. Lamb. 36. 
Whenever oath is made before a juſtice 


v4 


But if the ſecurity of the peace is deſired againſt a peer 
the ſafeſt way is to apply to the court of — 
King's bench. 1 Hawk. 127. Lamb. 81. 
the perſon againſt whom it is demanded, be preſent, 
the juſtice of the peace may commit him immediately, 
unleſs he offers ſureties; and @ fortiori he may be com- 
manded to find ſureties, and be committed for not doing 
it. Bro. Mainp. pl. 30. 1 Haul. 127. 
But if he is abſent, a warrant for committing him can- 
not be granted till a warrant has iſſued commanding him 
to find ſureties; and this warrant, which muſt be under 
ſeal, ought to ſhew the cauſe for which it is granted, and 
at whoſe ſuit. Lamb. 85. 1 Hawk. 128. | 
| The juſtice of the peace, who grants this laſt men- 
tioned warrant, may in this caſe make it ſpecial for 
bringing the before him only, for, as he has 
moſt knowledge of the matter, he is beſt qualified to do 
juſtice in it. 5 Co. 59. Foſter's caſe. 1 Huwh. 128. 
But if the warrant be in general terms to carry the 
party before any juſtice of the peace, the officer, who 
executes it, has his election to carry him before what 
juſtice he pleaſes, and may carry him to gaol, by virtue 


of the ſame warrant, if he refuſes to find tureties before 


ſuch juſtice ; for the warrant has theſe words in it, if he 


« ſhall refuſe to find ſecurity, Sc. Bro. Faiſe Impri/. pl. t i. 


1 Hawk. 128. 5 Co. 59. 

If one, however, who apprehends that the ſurety of 
the peace, will be demanded againſt him, finds ſureties 
before any juſtice of the peace of the ſame county, either 
before or after a warrant is iſſued againſt him, he may 
| have a — from ſuch juſtice ; and this ſhall pre- 
vent or diſcharge him from an arreſt, under the warrant 
of any other juſtice, at the ſuit of the ſame party, for 
whoſe ſecurity he has found ſuch ſureties. Lamb. 95, 
96. 1 Hawk. 128. | 
A ſuperſedeas may alſo be had, to a warrant granted by 
a juſtice of the peace, upon finding ſureties in the court 
of chancery or King's bench. F. N. B. 238. 

But by the 21 Jac. 1. c. 8. par. 3. After reciting, 
that divers turbulent and contentious perſons, deſervediy 

fearing, to be bound to the peace or good behaviour, 
by juſtices of the peace of the counties where they 
dwell, do ſometimes procure themſelves to be bound to 
the peace or good behaviour in the court of chancery or 
King's bench, upon fufficient ſureties, or upon colourable 
proſecution of ſome perſon or perſons, who will be ready 
at all times to releaſe them at their own pleaſure ; where- 


upon his m_— writs of ſuperſedeas are ſometimes di- 


 refted to the juſtices of the peace, and other his majeſty”s 
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arreſt or impt ion tlie parties aforeſaid ; by ncaus whereof 
the ſaid turbulent and contentious perſons miſdemean 
themſelves amongſt their neighbours with impunity; to 
the great offence and diſturbance of their neighbours 
amongſt whom they converſe and live ; to the affront 
of the juſtices of the peace, and to the evil example and 
encouragement of like evil-diſpoled perſons ; it is enacted, 
« That all writs of ſuperſedeas, to be granted by or out 


of either of the courts aforeſaid, ſhall be void and of | fi 


none effect, unleſs ſuch proceſs be granted upon motion 
in open court firſt made, and upon ſuch ſufficient ſureties 
as ſhall appear, unto the judge or judges of the fame 

court reſpectively, upon oath, to be aſſeſſed at five 

lands, or ten pounds in goods, in the ſubſidy 
at the leaſt; and unleſs it ſhall alſo appear, unto 

the ſaid judge or judges from whom ſuch ſuperſedeas is 

deſired, that the proceſs of the peace, or good behaviour, 
is proſecuted by him or them deſiring ſuch ſuperſedeas 

bona fide, by ſome party grieved, in that court out of 
which ſuch ſuperſedeas is deſired to be ſo awarded and 

The recognizance for keeping the peace, which a ju- 

ſtice of the peace takes upon a complaint below, is to be 

regulated, as to the number and ſufficiency of the ſureties, 
the largeneſs of the ſum, and the time it is to con- 

tinue in force, by the diſcretion of ſuch juſtice. Lamb. 

100. 1 Hawk. 129. 


| 
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In ſupport of a rule to ſtay 


proceedings in a ſcire fa- 
ciar, upon a recognizance for keeping the peace, it was 
ſaid, that the aſſault, which had been made, was not 
upon him at whoſe requeſt the ſurety of the peace was 
granted, but — another perſon. It was held that this 
makes no difference; and the rule was diſcharged. 
MS. Rep. Rex v. Stanly, and bis bail, Trin. 27 Gee. 2. 
But a recognizance tor keeping the peace, is not for- 
eited, where an officer, having a warrant againſt one 
who will not ſuffer himſelf to be arreſted, beats or wounds 
him in the attempt to take him. Lamb. 128. 1 Hawk. 


I 

So it is not forfeited, if a parent in a reaſonable manner 
chaſtifes his child; a maſter his ſervant, being aQually in 
his ſervice at the time; a ſchoolmaſter his ſcholar; a 
gaoler his priſuner ; a huſband his wife. 1 Sid. 176, 
177. Lamb. 127, 128. Hetl. 149, 150. 1 Hawk. 
130. F. N. B. 80. 

And, without enumerating all the actual aſſaults, which 
a man may make upon the perſon of another, and not 
forfeit his recognizance tor keeping the peace, it may be 
laid down as a principle, that ſuch a recognizance is not 
forfeited by any aſſault which could have been juſtified 
in an action, or upon an indictment, for the aſſault. 4 
Bac. Abr. 694. | 

It has been held that a recognizance for the keeping 
the peace may be foi feited by any treaſon againſt the per- 


| 


It has been ſaid that a recognizance taken by a juſtice 
of 
Gor life, or without expreſſing any certain time, which 
ſhall be intended to be for life, altho? no time or place 
is fixed for the party's appearance, or he is not bound to 
keep the peace as to all the King's liege people, is good. 
1 Hawk. 129. Lamb. too. > 
But it ſeems to be the ſafeſt way, to bind the party 
to appear at the next ſeſſions of the peace, and in the 
mean time to keep the peace as to the King, and all his 
people, and eſpecially as to the party, who has de- 
manded the ſurety of the peace. Lamb. 105. 1 Hawk. 


ſtice of the peace within this realm, that ſhall take = 
recognizance for keeping of the peace, ſhall certify, ſend, 
or bring the ſame recognizance at the next ſeſſions of the 


peace, where he is or hath bcen juſtice, that the party | 


ſo bound may be called.” | 

If one of the ſureties of a man who is bound to keep 
the peace dies, he ſhall not be obliged to find a new ſure- 
ty; for the executors or adminiſtrators, of him who is 
dead are hound by the recognizance. Lamb. 113. Bro. 
Peace, pl. 17. 1 Hawk. 129. 


4. Of ferfeiting a recognizance for keeping the peace, 
and — ſuch recagnizance may be diſcharged. | 


By the 3 H. 7. c. 1. it is enacted, That if the party, 
who is called at a ſeſſions of the peace, upon a recogni- 
zance for keeping the peace, makes default, his default 
ſhall be then and there recorded, and the fame recogm- 
Zancc, with the record of the default, be ſent and certified 
into the chancery, or afore the King in his Bench, or 
into the King's exchequer.“ | 

He who is bound to keep the peace, and to appear at 
the ſeſſions, muſt. appear there, and record his appear- 
ance, otherwiſe his recognizance is forfeited. And al- 
tho? the party, who craved the ſurety of the peace, comes 
not to pray that it may be continued, the juſtices may in 
their diſcretion order it to be continued till another ſeſ- 
ſions. Bro. Peace, pl. 17. Lamb. 109. 

But if an excuſe, which is judged by the court to be 
a reaſonable one, is given for the non- appearance of a 
party, it ſeems that the tourt is not bound peremptorily 
to record his default, but may diſcharge the recognizance, 
or reſpite it till the next ſeſſions. 1 Flatoh. 130. 

A recognizance for keeping the peace may be forfeited 

any actual violence to the perſon of another, whether 
it be done by the party bound, or others by his procure- 


e, to keep the peace as to A. B. for a year, or | 


— 


ſon of the King, or by any unlawful aſſembly in terro- 
rem populi, Lamb. 115. 1 Hawk. 130. 

Words which tend directly to a breach oc the peace, 
as challenging a man to fight, or threatning to beat one 
who is preſent, amount to a forfeiture of inch recogni- 
zance. Lamb. 115. 1 Hawk. 130. Cra. Eliz. $0. 

A recognizance is likewiſe forteited by threatning to 
beat a perſon who is abſent, if the party, who has ſo 
threatned, does afterward hie in wait to beat him. Lamb. 


ut it is not forfeited by words of heat or choler, as 


the calling a man knuve, liar, or raſcal : For, although 
12 8 | 0 
By the 3 H. J. c. 1. it is enafted, That every ju- 


ſuch words may provoke a haſty man to break the pezce, 
they do not direly — to do it; nor does it 
appear that the ſpeaker intended to carry his reſentment 
any farther. Cro. Car. 198. Rex v. Heyward, and his 
bail. 1 Hawk. 130. 

Nay, it has been held, that a recognizance for being 
of good behaviour ſhall not be forfeited for ſuch words; 
and à fortiori one for keeping the peace ſhall not. 
Cro. Eliz. 86. King's caſe. Mo. 249. 1 Hawk. 130. 

Such recogntzance ſhall not be forfeited by a treſpaſs 
on the lands or goods of another, unleis it is with force. 
Cra. Tac. 598. 1 Hawk. 193. 

A man ſhall not forfeit a recognizance for keeping the 
peace, who does a hurt to another in playing at cudgels, 
or ſuch like ſport, by conſent; for theſe ſports, which 
tend to promote activity and courage, are lawful. Dale. 
284. 1 Hawk. 131. 

But he who wounds another in fighting with 
naked ſwords, forfeits his recognizarce, becauſe no con- 
ſent, nor even the command of the king can make fo 
dangerous a diverſion lawful. Bro. Car. 229. 1 Hawk, 
131. 

I a ſoldier hurts another ſoldier, by diſcharging his 
gun in exerciſing without ſufficient caution, it is na for- 
feiture of a recognizance for keeping the peace; for al- 
tho? he would be liable in an action for the damage oc- 
| caſfioned by his negligence, this, it not being a wilful 
breach of the peace, is not within the purport of the 
recognizance. 1 Hawk. 131. Hab. 134. 2 Noel. Abr. 


| 


| 


* court of quarter: ſeſſions cannot in any caſe pro- 
ceed againſt the parties, for a forfeiture of a recognizance 
for keeping the peace ; but the recognizance muſt be 
ſent into ſome of the King's courts in Weſtminſter Hall. 


All proceedings upon a forfeited 


a ſcire facias is brought, the parties have an i 


ment. Lamb. 115, 127. Bro. Peace, pl. 2. 1 Hawk. 
130. 
Wes II. Ne. 128. 


e facias, and not by indictment; becauſe where 
P 


leading any matter in their diſcharge. 1 Roll. Ar. 
1 Hawk. 130. 
If 


0 
900. _ caſe. Cro. Fac. 598. 
8 


1 Hawk. 130. 
recognizance muſt be 
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If the who is bound to keep the peace dies, the 
ſureties 1 ſhewing this, be diſcharged from the 
recognizance. Sau. 53. Halfbide's caſe. 

So if the party who has required the ſurety of the 
peace dies, the recognizance may be diſcharged. 1 Lev. 
235. 1 Hawk. 129. 3 

dar the releaſe of the party, at whoſe complaint it 
was taken, is no diſcharge of a recognizance ; for as the 
recognizance is to the King and not to him, it is not 
in his power to diſcharge it. Bro. Peace, pl. 17. Lamb. 
111. 

A huſband was bound to keep the peace for a year, 
upon articles exhibited in the court of King's Bench by 
his wife. A motion being made to diſcharge the recog- 
nizance, upon a ſuggeſtion that the wife was thereto con- 
ſenting, it was denied by the court: And per Halt, Ch. 
J. How can we diſcharge this recognizance, before the 
condition of it is performed. 11 Mod. 109. The Jyeen 
v. Lord Geerge Howard. 

A releaſe however from the party, at whoſe complaint 
it was taken, may, if no time for its continuance is men- 
tioned in the recognizance, be an inducement to a court 
to diſcharge it. 1 Hawk. 129. 11 Med. 109. 

The demiſe of the King is a diſcharge of a recogni- 


zance for keeping the peace; for the condition being ſer- 
vare pacem mſtram, his ſucceſſor cannot take advantage of 


2 breach thereof. Bro. Peace, + „ k 4 

After ſuch a recognizance is forfeited, the King may 
pardon the forfeiture : But he cannot releaſe the condi- 
tion before it is broken; becauſe the party, at whoſe 
complaint it was taken, has an intereſt therein. Bro. Re- 
cogn. pl. 22. Bro. Chart. de Fard. pl. 24. i 

It has been held, that, if a recognizance for keeping 
the peace is removed by a certiorari, the obligation to 


Abr. 492. F. pl. 1. Dalt..278. 

But this would be highly inconvenient ; and the bet- 
ter opinion feems to be, that a certiorari is no diſcharge 
to the appearance upon ſuch recognizance. Cro. Fas. 
282. Roſſe v. He. Telv. 207. 2 Hawk. 294. 

If no time for the continuance of 2 — for 
keeping the peace, is therein mentioned, it is perhaps in 
. the court, in which it was 9 
whom it has been certified, to diſcharge it at their diſ- 
cretion. 4 Bac. Abr. 695. 


The uſual practice of a court of quarter- ſeſſions is to 


continue a recognizance for keeping the peace from ſeſ- 
ſions to leſſions, until the court thinks proper to diſ- 


ik. | 
It is the conſtant courſe of the court of King's Bench, 


to take a recognizance for twelve months, and, if no in- 
dictment is within that time preferred againſt the party 
bound to keep the peace, it may at the expiration — 
cf be diſcharged. 12 Mod. 251. Anon. Str. 835. 


This ſeems alſo to be the practice of the court of Chan- 


cery; for, upon a motion to diſcharge a writ of /uppli- 
cavit, it was refuſed ; and by my Lord Macclesfield, Chan- 
cellor : This application is too early; let the party ſtay 
till the year is out, and behave himſelf quietly all that 
time. 2 Will. 202. Clavering's caſe. 

SURETY OF THE GOOD BEHAVIOUR. See 
Goop BErnaviouR. | | 

SURGEON, {Chirurgius,) May be deduced from the 
French Chirurgeon, ſignifying him that dealeth in the me- 
chanical part of phyſic, and the outward cures perform 
ed with the hand; and therefore is compounded of two 
| Greek words, viz. xp, Manus, wy, opus: And for this 
cauſe are they not allowed to adminiſter inward medicine. 
Cowell, edit. 1727. 


None to practice phyfic or ſurgery in London, unleſs. 


admitted by the biſhop, or by the dean of St. Paul's, 3 
H. 8. c. rt. 

Surgeons diſcharged of pariſh offices and juries, &c. 
in London, 5 H. 8. c. 6. 

The ſurgeons incorporated with the barbers, 32 H. 8. 
6. 42. N 

Surgeons ſhall have their names over their doors, 32 
H. 9. c. 42. / 3. 
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| Pen granted to ſurgeons, 2 „ 
8 urgeons company in London ſeparated from 
barbers, 18 Geo. 2. c: 15. * 
Surgeons of the army to be examined by examiner; 
8 by the ſurgeons company. 18 Gee. 2. c. cap. 15. 
E 


9. 
SUR LUT JUR, Upon his oath. Leg. Vill. 1. c. 
 SURMISE, Is 4&2 offered * to 3 8 
to grant a prohibition, audita guerela, or other writ 
grantable thereon ; and what ſhall be allowed to be a good 
ſurmiſe or not. See 2 Cro. 669, 219, 501. See Suc- 
c— it Abr. p. 111. . 
E, (Fr. Surplus, Lat. Surpluſagium, 
 Corollarium,) Is 2 ſuperfluity or addition 2 need- 
_ which ſometimes is the cauſe that a writ abates ; 
in pleading many times it is abſolutely void, and th 
reſidue of the plea ſhall ſtand good. Broke. Fund 6. 
And on a writ of inquiry of damages in waſte, in which 
the ſheriff was commanded to go to the place waſted, 
and there to inquire of the waſte done and damages, who 
returned the inquiſition, without mentioning that he 
| went to the place waſted ; this was held to be ſurpl 
in the writ that would not hurt, becauſe by the plea in. 
the action the waſte was acknowledged, fo that he need 
not go to the place waſted to view it. Popb. 24. A 
_ difiringas was returnable Tres Trin. Niſi prius venerit 
| Matheus Hale, Mil. Capital. Baro, Ec. on ſuch a day, 
' ejuſdem menſis Funii ; whereas the month of June was 
not mentioned before; and this was moved in arreſt of 
judgement as a diſcontinuance ; but adjudged that the 
word ejuſdem ſhall be rejected as ſurpluſage and void, 
and then the word Juni ſhall be intended June next, as 
' & Covenant to pay money at Michaelmas, ſhall be in- 


ap- | tended Michaelmas next enſuing. Hard. 330. In a de- 
pear upon ſuch recognizance is thereby diſcharged. 2 Rel. | 


claration for debt, upon demurrer, it was objected a- 
| inſt the declaration, for that the plaintiff averred the 
| had not paid pred. ſexaginta libras, &c. When 
| the word ſexaginta was not before mentioned: And it 
| was reſolved that it ſhould be ſurpluſage, then it is that 
the defendant had paid pred. libras, which muſt be 
the pounds for which the plaintiff had declared. 1 Luttv. 
445. Cro. Eliz. 647. 3 Nei. Ar. 262. A plaintiff 

being right named through all the proceedings, but in the 
laſt place, where it was faid that a capias utlagatum was 
proſecuted againſt predid?. Fobannem Fowler, and his truc 
name was George : It was ruled, That the word Jehan: 

ſhall be ſurpluſage and be rejected; and then the plea will 
be that a capias utlagatum was 1 againſt predic? 
Fowler. 2 Lutw. 919. 420. If a jury find 
the ſubſtance of the iſſue before them io be tried, other 
ſuperfluous matter is but ſurpluſage. 6 Rep. 46. See 
20 Vin. Abr. 114—1 19. | 
SURREBUT'TER, Is a ſecond rebutter, or a rebutting 
more than once. See REBuTTER. 
SURREJOINDER, Is a ſecond defence of the plain- 
tiff's declaration in a cauſe, and anſwers the rejoinder ot 
the defendant. Weſt. Symb. par. 2. As a rejoinder is the 
defendant's anſwer to the replication of the plaintiff; 
ſo a ſurrejo:nder is the plaintiff*s anſwer to the defendant”: 
rejoinder. Wazd*s Inft. 536. 

SURRENDER, (Sur ſum- redditia, ) Is an inſtrument in 
writing, teſtifying with apt words, that the particular te- 
nant of lands or tenements for life, or years, doth ſuſfi- 
ciently conſent and agree, That he which has the next 
or immediate remainder or reverſion thereof, ſhall alſo 
have the preſent eſtate of the ſame in poſſeſſion, and that 
he yields and gives up the fame unto him; for every ſur- 
renderer ought forthwith to give poſſeſſion of the things 
ſurrendered. Weſt. Symb. part. 1. lib. 2. ſe. 503. 
where are ſeveral precedents : There may be alſo a ſur- 
render in writing: And therefore there is ſaid to be a ſur- 
render in deed, and a ſurrender in law; a ſurrender in 
deed is that which is really and ſenſibly performed. A 
ſurrender in /aw is in intendment of law by way of con- 
ſequence, and not aQtual. See of this Perkins, . 9. 
fol. 606. As if a man have a leaſe of a farm, and du- 
ring the term, he accept of a new leaſe, this act is in lav 
7 the former. Co. 6 Rep. fel. 11. There 

is 


g 
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is alſo 3 ciſtamary ſurrender of the 
which ſee Coke ſup. Littleton, ſect. 74. And a ſurrender 
may be of letters patent to the King, to the end he may 
grant the eſtate to whom he pleaſes. Cowell, edit. 1727, 
See 20 Vin. Abr. 119 —146. 

SURROGATE, (Surrogatus,) One that is ſubſtituted 
or appointed in the room ot another, moſt commonly of a 
biſhop, or of a biſhops chancellor. Cowell, edit. 1727. 

SURSISE, (Superfiſa, mentioned in ſtat. 32 H. 8. cap. 
48). Seems to be an eſpecial name uſed in the caſtle of 
Dover, for ſuch penalties and forteitures as are laid upon 
thoſe that pay not their duties or rent for Caſtleward at 
their days limited. Bracton hath it in a general figni- 
fication, lib. 5. tract. 3. in Princ'. 

SURVEYOR, — 29% Is a French word com- 
pounded of fur, i. ſuper and voir, cernere, uidere. It ſignifies 
with us, - that has the over-ſeeing or care Tu 
great perſon's land or works. As the ſurveyor-general of 
the King's manors. Cromp. Fur. fal. 39. And in this ſenſe 
it is taken in ſtat. 33 H. 8. cap. 39. where there is a 
court of ſurveyors erected : And the fi of the wards 
and liveries. But he is taken away with the court of 
wards and liveries, by the ſtatute made anno 12 Car. 2. 
cap. 24. Cowell, edit. 1727. 

SURVEYOR OF THE KING'S EXCHANGE, 
mentioned in ſtat. 9 H. 5. 2 2. cap. 4.) Was an offi- 
cer whoſe name ſeems in theſe days to be c into 
ſome other; for there is no ſuch now, or elſe the office is 
now diſuſed. Cowell, edit. 1727. | 
SURVIVOR, (From the French ſurvivre, i. ſupereſſe,) 
Signifies the longer liver of two joint-tenants. Id. ib. 

See JoINT-TENANTS, and 20 Vin. Ar. 1 50. 


SUSPENSION, (Suſpenſio,) Is a * ſtop of a 
man's right ; as when "of — » rent, Sc. 14 of 
the unity of poſſeſſion » and of the out of 
_ which they iſſue, are not in in eſſe for a time, & tunc dar- 
miunt, but may be revived or awaked, and fo differs from 
exinguiſhment, which dies for ever. Bro. tit. Extinguiſb- 
ment and Suſpenſton, fol. 314. and Co. on Litt. lib. 3. 
cap. 10. ſe. 559. Suſpenſion is alſo uſed ſometimes by 
us, as it is in the Canon law pro minori excommunicatione, 

ſat. 24 H. 8. cap. 12. Suſpenſis ab aficio, is when a mi- 
niſter for a time is declared unfit to execute his office. 
Suſperſia a beneficia is when a miniſter for a time is de- 
prived of the profits of his hence. Cowell, cdit. 1727. 
SUSPICION, A perſon may be taken up on ſuſpicion, 
where a felony is done, Fc. but thoſe who are impri- 
ſoned for a light ſuſpicion of larceny or robbery, are bail- 
able by ſtatute. 2 Hawi. P. C. 101. And the party 
being a private perſon, that takes up one on ſuſpicion of 
telony, muſt do it of bis own' ſuſpicion, not upon that 
of another; and he muſt have reaſonable cauſes of it, 
Se. 2 Hales Hifi. P. C. 78. See 20 Fin. Ar. 
150—1 53. 

> USPIR AL, (Lat. Suſpirare, i. ducere ſuſpiria,) Seems 
to be a ſpring of water paſſing under the ground toward 
A conduit er ciſtern. Stat. 35 H. 8. cap. 10. Catwell, 
edit. 1727. | 

SUSSER, Its ſhire court, where to be held, 19 Hen. 


7. c. 24. 
; SUTLIDUREF, The Szuth dry of a church. It is 
mentioned in Gervaſ. Dorob. de reparatiane Cantuar, Ec- 
cleſiæ, and it was the uſual'piace where canonical pur- 
gation was performed; that is, where the fact could not 
be proved by ſufficient evidence, the party accuſed came 
to the South door of the church, and there in the preſence 
of the people, made oath that he was innocent. This 
was calted Fudicizm Dei, and ſo was the vulgar purga- 
tion, which was by fire or water. It is for this reaſon 
that porches are built at the South door of the charch. 
Cowell, edit. 1727. | 

SWAN, (Cygnus,) Is a noble bird of game; and a per- 
ſon may preſcribe to have game of ſwans within his ma- 
nor, as well as a warrenor park. 17 Rep. 17, 18. 

None ſhall keep a game of ſwans unleſs he have 
lands of the yearly value of five marks, 22 Ed. 4. c. 6. 
Perſons taking their eggs out of the neſt, &c. how pu- 


niſhed, 11 Hen. 7. cap. 17. f Fae. 1. c. 27. ſed. 2. | ſuch offence is committed, to be kept to hard labour for 


See GAME. 


copybold land, for | 


| foreſt, and held 


it. A ſwatbe of meadow was a 


and be convicted on t 
| Juſtice of peace, or before the mayor, juſtice, bailiff or 


| ſecond time, he ſhall 


— 
— — 


other proof. 


= 


der pay 
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SWAN-HERD. See King's SWAX-HERD. 


SWAN-MARK. See Gam. 

SWANIMOTE, or SWAINMOTE, (Swainmotus, 
From the Saxon Swang, i. e. as we now call our ruſtics 
a country ſwain, a boclandman, a freeholder, and gemote, 
1. e. conventus ;) Signifies a court touching matters of the 
by the charter of the foreſt thrice in the 
ear before the verderors as judges. Anno 3 H. 8. c. 18. 

things are inquirable in the ſame, you may read in 
Cromp. Juriſd. fel. 108. And it is as incident to a fo- 
Pref as 2 _ of pie-powder ay a See Charta de 
oreſia tam Regis Johan. quam 3. cap. 9. . 
fel. 289. and Kennet's Char. See 2 oy 

SWARF#F MONEY, The Swarff- is one penny 
balfpenny ; it muſt be paid before the riſing of the ſun ; 
the party muit 1 thrice about the croſs, and ſay the 
ſwarff-money, and then take witneſs, and then lay it in 


the hole: And when you have ſo done, look well that 
your witneſs do not deceive you: For if it be not 


id 
you give a great forfeiture, 30s. and a White Bull. his 
expoſition was found in an old MS. containing the rents 


| due to the Cateſbyes in Lodbrooke, and other places in 


Werwickſbire ; but ſuppoſed to be miſtaken, or to ſignify 


the ſame with Warth-money. Cowell, edit. 1727. See 


W ARD-PENNY. 


SWEEPAGE, Is the crop of hay got in a meadow, 
called alſo the ſwepe in ſome parts of England. Co. on Lit. 


K e 
| ATH, (Sax. Swath,) A ſwatbe, or as in Kent a 
| ſweath, in ſome 


parts a ſwarth, i. e. a ſtrait row of cut 
graſs or corn, as it lies after the ſcythe at firſt mowing of 
long narrow flip of 
ground, like a ſelion in arable land. Cowell, edit. 19727. 
3 —— CURSING. Stat. 19 Ges. 2. 
cap. 21. ſect᷑. x. perſon profanely curſe or ſwear, 
oath of _—_— before any 


other chief magiſtrate, of any city or town corporate, or 
by confeſſion, he ſhall forfeit as is herein aftermentioned; 
vi. 

Every day labourer, common ſoldier, common ſailor, 


and common ſeaman, one ſhilling. 


_ other perſon under the degree of a gentleman, 
two ſhillings. 


And every perſon of or above the degree of a gentle- 


man, five ſhillings. 


And in caſe any ſuch perſon after conviction offend a 
eit double ; and for every other 


offence after a ſecond convicticn, treble the ſum firſt 
forfeited. 


Set. 2. In cafe any perſon profanely ſwear or curſe, in 


the hearing of any juſtice of peace, or of any mayor, 


Sc. every ſuch juſtice, mayor, &c. ſhall convict 
offender in the manner herein after ſet forth, with any 


SeA. 3. In caſe any perſon ſwear or curſe, in 


the hearing of any conſtable, petty conſtable, tything- 
j man or other peace officer, every ſuch peace officer ſhall, 


in caſe ſuch perſon be unknown, ſeize and detain him, 


| and carry him before the next juſtice, or mayor, &c. of 


the place wherein ſuch offence was committed ; and the 
ſaid juſtice, mayor, Ec. ſhall, on the oath of ſuch peace 
officer, convict the offender in manner after directed; 


and in caſe ſuch perſon be known to ſuch peace officer, 


he ſhall make information before ſome juſtice, mayor or 


chief magiſtrate, in order that the offender may be con- 
victed and — | 


Set. 4. Every ſuch juſtice of peace, mayor or other 


chief magiſtrate ſhall, upon information given upon oath 


of any ſuch peace officer, or of any other perſon, cauſe 
the offender to appear before him; and upon ſuch infor- 
mation being proved, convict ſuch offender in ſuch man- 
ner as by this act is preſcribed: And in caſe ſuch offen- 
not immediately the ſum forfeited, or give ſecu- 
rity to the ſatisfaction of ſuch juſtige or magiſtrate, it 
ſhall be lawful for ſuch juſtice, &c. to commit the offen- 
der to the houſe of correction for the county, Ec. where 


ten days. h 
Sed. 5. 


S W E 
Secf. 5. In caſe any common ſoldier in his majeſty's | 
ſervice; or any common failor or ſeaman be convicted 
of profane curſing or ſwearing, and pay not immediately 
the penalty, or give ſecurity for the ſame, and the 
coft of the information, fummons, and conviction, in- 
ſtead of being committed to the houſe of correction, 
Enns hour, 
for every ſingle ; and for any number of of- 
fences, whereof he is convicted at the ſame time, two 
hours. 
Set. 6. If any je of peace, mayor, or other 
chief magiſtrate of any town * wilfully omit 
the nce of his duty in } 
act, he ſhall forfeit 5 I. one moiety to the uſe of the in- 
former, and the other moiety to the uſe of the poor 
of the pariſh wherein he reſides; to be recovered in 
court of record at Weſtminſter ; wherein no eſſoin, 
Sc. ſhall be allowed. ; 
Seti. 7. If any conſtable, petty conſtable, tythingman 
| officer, wilfully omit the ce of 
his in the exccution of this act, and be convicted 
dy the oath of one witneſs, before any juſtice of peace, 
or before the mayor or other chief magiſtrate of any 
town c „ he ſhall forfeit 40s. to be levied by 
diſtreſs and ſale of goods, by a warrant of ſuch juſtice 
or chief magiſtrate; and to be diſpoſed of, one moiety 
to the uſe of the informer, and the other moiety to 
the uſe of the poor of the pariſh where ſuch; offence is 
committed; and in caſe ſuch offender have not ſufficient 
whereon to levy the penalty, it ſhall be lawful 
r ſuch juſtice, fc. to commit ſuch offender to the 
houſe of correction for the county or place, to be kept 
to hard labour for one month. 5 
Seft. 8. Juſtices, mayors, or other chief magiſtrates 
before whom any perſon is convicted of profane 
or curſing ſhall cauſe the conviction to be drawn up in 
the form following. 


| * remembered, That on tbe — 

to wit. | in = | 75 
jeſty't reign, A. B. was convicted before me, one of bis ma- 
1257 Juſtices of the peace for the county, riding, diviſian, 
or liberty aforeſaid ;, or before me mayor, juſtice, bailiff, or 
| other chief magiſtrate of the city or town of within 
the county of ———(as the caſe ſhall be) of ſwearing one 
er more profane oath or oaths, or of cur, 
profane curſe or curſes, as the caſe ſhall be. | 
wen under my band and ſeal, the day and zear afore- 


Given 


._- 


Which form and eonviction ſhall not be removed b) 
certiorari into the king's bench, but ſhall be final; and 
the ſaid juitices, mayor, or other chief magiſtrate, before 
whom {ſuch conviction is made, ſhall cauſe the ſame to 
be wrote upon parchment, and returned to the next 
general or quarter ſeſſions of the peace for the count 
wherein ſuch conviction was made, to be filed by the 
clerk of the peace, and be kept amongſt the records of 
the ſaid county. 

Se. g. All juſtices of peace, and every mayor or other 
chief magiitrate of any town corporate, ſhall put this act 
in execution within their ſeveral juriſdictions, although 
ſuch juſtice or magiſtrate be rated, and pay to the re- 
lief of the poor of any pariſh or place where any offence 
is committed. 

Sea. 10. All penalties inflicted by this act, for pro- 
fane curſing and ſwearing, ſhall be diſpoſed of for the 
benefit of the poor ot the pariſh wherein ſuch offence was 
committed; and all charges of information and convie- 
tion ſhall be paid by the party offending, if able, over 
and above the ** which charges ſhall be aſcer- 
tained by the juſtice of peace, mayor or chief magiſtrate, 
before whom ich conviction is made; and in caſe ſuch 
party be not able, or not immediately pay the ſaid charges, 
or give ſecurity for the ſame, it be lawful for the 


juſtice, Ic. to commit ſuch cffender to the houſe of 
correction, to be kept to hard labour for fix days, over 
and above ſuch time ſor which ſuch offender may be 
committed in default of payment of the penalties; and in 


e execution of this | 


Je. 21. 
of bit ma- | 


one ar more | 


S WW © 
ſuch caſe no charges of information and conviQtion ſhall 


_ by any perſon. 


11. It any action be commenced againſt any 
ſtice, conſtable, or other perſon, for doing any — 92 


thing i 
purſuance of this act, concerning the ſaid — = | 


| defendant may plcad the general iſſue; and if verdia 


be given for the defendant, &c. he Gall have treble 
$8. 12. No perſon ſhall be or troubled for 


any offence againſt this ſtatute, unleſs the ſame be 
or proſecuted within eight days after the le 


Ke. 13. This act ſhall be publicly read four times 
in the year, in all pariſh churches and public chapek, 
by the parſon, vicar, or curate, immediately after morn- 

ing or evening prayer, on four Sundays, vis. the Sunday 
next after the 25th of March, 24th June, 29 September, 
and 25th of December; or in caſe divine ſervice be not 
performed in any ſuch church or chapel on any of the 
$ s before mentioned, then upon the Sunday 
| after any of the ſaid quarterly days on which divine ſer. 
Vice is under pain of forfeiting 5 /. tor every 
negle&; to be levied by diſtreſs and ſale of the offen- 
der's goods, by warrant of any juſtice or any other chief 


| $4. 14. The clerk of the juſtice, mayor, bailiff or 


act ſhall be had, may take for the information, ſummons 
and conviction of every offender 1 s. and no more. 

Seck. 15. The 21 Fac. 1. c. 20. and the 6 7 V. z. 
c. 11. ſhall be repealed. 
n Penalty of concealing ſweets, 7 8 V. z. 
c. 16. | 
| To what duties liable, 9 & 10 V. 3. c. 23. f. 3. 10 
& 11W. 3. c. 21. /. 2, 3, 4. 5 Ann. c. 19. /. 5. 

What to be deemed ſweets, and who the makers there- 
of for ſale, 10 F 11 V. 3. c. 21. /. 5. 

Sweets not to be removed without a permit, 6 Geo. 1. 

. 22. | 

A leſs duty laid on ſweets, and extended to made 
wines, 10 Ges. 2. c. 17. | A 
ſ Wines of Britiſh grapes exempted, 10 Geo. 2. c. 17. 
7 | 
Made wines not to be retailed without licence, 10 
Ges. 2. c. 17. f. 10. 
Retailers of ſweets or made wines to take out licences, 
31 Ges. 2. c. 31. J. 7. 5 0 | 
SWINE OR HOGS, Shall not go unringed in woods, 
| 35 Hen. 8. c. 17. /. 17. | 
| Forfeiture for keeping ſwine in London, &c. 2 V. 0&5 


y | M. /. 2. c. 8. ſeit. 20. 8 F 9 V. 3. c. 37. ſed. 4. 


See Car TIE. 

SWOLING, or Suling of Land, Sulinga, Solinga, vc. 
Srbalinga terre, in Saxen Sulung, from ſul or ſuth, ara- 
trum; as to this day in the weſtern parts, a plough is 


y | called a Sull, and a plough-ſtaff, a Sull paddle. It is 


the ſame with Curucata terre, that is, as much as ons 
plongh can till in a year : A hide of land, though others 
lay it is an uncertain quantity. Cowell, edit. 1727. 
| SWORD-HIETS, Silver ſword-hilts may be export- 
ec, 9 & 10 F. z. c. 28. | 
SW ORN-BROTHERS, {Fratres jurati,) Perſons 
who by mutual oath covenanted to ſhare each the other 
fortune. In any notable expedition to invade and conquer 
an enemy's country, it was the cuſtom of the more 
eminent ſoldiers of fortune, to engage themſelves by 
reciprocal oaths to ſhare the reward of their ſervice. So 
in the expedition of Duke William into England, Eudo 
and Pinco were ſworn brothers, and co-partners in the 
eſtate which the conqueror allotted to them. So were 


| Robert de Oiley and Roger de Foeri. Paroch. Antig. 57. 


No doubt this practice gave occaſion to our proverb of 


' ſworn bratbers, and brethren in iniquity, becauſe of their 


dividing plunder and ſpoil. Cowell, edit. 1727. | 

SYLVA CADUA, Wood under twenty years 
growth ; Coppice-weod. See the ſtatute 45 E. 3. cap. 3. 
It is otherwiſe called in Law-Freach Subbois. 2 Inft. 72 


See Trr 
642. See TrrRES. UM, 


other chief officer, before whom proceedings upon this Fo 


7 .& B 


SYMBOLUM; (Gr.) Is the apoſlles creed; in Latin 
-Callatis, becauſe the catholic faith was by them in unum 
collata : It is often called by this name in our hiitorians, 
Cowe!l, edit. 1727. 5 

SYNCOPARE, To cut his words ſhort, to pronounce 
them ſo as not to be underſtood; the word is uſed in 
ſeveral of our eccleſiaſtical councils and ſynods. Ita quad 
ex feſtinatione nimia verba non præcidamtur vel ſyncapen- 
tur. Concilium Sariſb. cap. 26. Synod. Wigorn. cap. 10. 

SYNDICUS, A patron or advocate : It is mentioned 
in Matt. Paris, Anno 1245. Syndicus omnium cbriſtians- 

terre ſanfle, &c. | . 

SY NOD, (Spnedus,) A meeting or aſſembly of eccleſia- 
flical perſons concerning religion, of which there are 
four kinds: 1. General, where biſhops, Sc. meet of all 
nations. 2. National, where thoſe of one nation only 
come together. 3. Provinc:a!, where they of one only 
province meet. 4. Dioceſan, where thoſe but of one 
dioceſe meet. Convzcation is all one with a ſynad, only 
the one is a Greek and the other a Latin word. Qur 
Saxon Kings uſually called a Synad, or mixed council, 
conſiſting both of eccleſiaſticks and the nobility, three 
times 2 year, which was not properly called a Parliament 
the third's time. Corvell, edit. 1727. 

SY NODAL, (Spnodele,) Is a tribute in money, paid to 


| 


the biſhop, or archdeacon, by the inferior clergy at 
viſitation; and it is — — ia in ſynado 

trequentius dubatur. See Hiſtarical diſcourſe 
and Synodals, p. 66, F 08. Theſe are called 
itatute of 25 H. g. c. 19. Synadals Provincial ſeem to 
ſignify the canons or conſtitutions of a provincial ſynod. 
And fometimes ſynodale is uſed for the /yncd itſelf. See 
Dued. Warwickſbire, fal. 126. and Spelman de Concil. 
1 Tam. p. 829. ä 

SYNODALES TESTES, The urban and rural deans 
were at ficſt fo called, from informing and atteſting the 
diſorders of clergy and people in the epiſcopal na. But 
when they funk in their authority, the /pneaical witneſſes 
were a fort of impanelled grand jury, to inform of or 
preſent offenders, a prieſt and two or three laymen for 
every parith. At laſt two principal perſons for each dio- 
ceſe were annually choſen, till by degrees this office of 
inqueſt and information was devolved upon the church- 
wardens. Sce Kennet's Paroch. Antag. p. 649. Synodale 
juramentum, was the folemn oath taken by the faid 
Teſtes, as is now by churchwardens to make their pre- 
fentments. Cowell, edit. 1727. | 


P. 


\VERY perfon convitt of any other tclony (fave 

murder) and admitted to the benefit of his clergy, 
mall be marked with a T. upon the brawn of his 
thumb, Stat. 4. H. 7. c. 13. 


TABARD, TABARDCR, The bachelor ſcholars on the | 
impanelled upon a jury or inqueſt, and not appearing, 


ſoundatian of Queen's college Orferd, are called Tabiters, 
er Taburdire, from a gown wore by them, called a tabert, 
tabarr, or tabar:' ; tor Verſtegan tells us, that tabert an- 
ciently ſignified a ſhort gown that reached not farther 
than the middle of the leg; and it remains for the name 
of ſuch in Germany and other Countries, which, with 
the Teutonick and Saxon tabaer, ſignify all a kind of 
ent, Sc. Cowell, edit. 1727. 

'TABARDUM, A long garment like a gown; ſome- 
times itſighified a herald's coat, but generally a gown wore 
by ecclefiaſticks. Mat. Par. r64 

"'TABEL LION, Tahellia, A notary publick, or ſcrivener 
allowed by authority to ingroſs and regiſter private con- 
tracts and obligations. Cawell, edit. 1727. 

TABLE-RENTS, ( Redditus ad menſam,) Rents paid to 
biſhops or religious prelates, reſerved or appropriated to 


| pa 

o Pracurationt 
led otherwiſe i 

Spnodies in the ſtatute of 32 Hen. 8. c. 16. Yet in the 


— 


| 


| wife cannot inherit the land, &c. 
ven to à man and his wife, and to their ſon Thomas 


that he do waſte, he ſhall never be impeached of it. 


ſon convicted ot felony or treaſon, Ec. 


their table or houſe-keeping. Such rents paid in ſpecie, 
Vor. II. No. 129. 


TAL 


| or proviſion of meat and drink, were ſometime called 


beard-land rents. Cowell, edit. 1 727. 

TABLING OF FINES, Is the making a table for every 
county where his majeſty's writ runs, containing the 
contents of every fine pailed in any one term; as the 
name of the county, towns and wherein the 
lands or tenements lie ; the name of the demandant and 
qa * and of «ay wy named in the fine. This 
is to one properly ie chirographer of of 
the Common pleas, who — day of the ſw of 
after the ingroſſing any ſuch fine, muſt fix every of the 
laid tables in ſome open place of the ſaid court, during 
its fitting. And the faid chirographer is to deliver to 
the ſheriff of every county, his under-ſheriff or deputy, 
fair written in parchment, a perfect content of the asl. 
ſo made for that ſhire, in the term next before the aſſiſes 
for that county, or elſe between the term and the aſſiſes, 
to be ſet up every day of the next aſſizes, in ſome open 
place of the court, where the juſtices of aſſiſes ſhall then 
fit, and to continue there during their fitting : And if 
either the chirographer or the ſheriff fail herein, he ſhall 
forfeit 51. And the chirographer's fee for every ſuch 
tabling is ſour pence, 23 Eliz. c. 3. and Weſt. & 
part 2. tit. Fines, ſed. 1 | 

TABULA. See Enbomapanits. | 

TAIL, (Tallium, from the French word Taille, i. ſec- 
tura, from tailler, to cut or limit,) Signifies two ſeveral 
things both grounded one reaſon. Plawden, fel. 
251. Williow's cafe. Firſt, it is uſed tor the fee, which 
is oppoſite to fee. ſimple, by reaſon it is ſo minced or 
parted as it were, that it is not in the owner's free power 
to diſpoſe of it, but is by the firſt giver cut or divided 
from all others, and tied to the iſſue of the donee. Ca. lib. 4. 
in Progmis. And this limitation of tail is either general 
or ſpecial. Tail general, is that whereby lands or tene- 


ments are limited to a man, and to the heirs of his 


body begotten ; and it is fo called, how many wives ſo- 


ever the tenant holding by this title ſhall have, one after 
another in lawful ' 


e; his iſſue by them all have 
a poſſibility to inherit one after another. Tail ſpecial is 
when lands or tenements are limited to a man and his 
wife, and the heirs of their two bodies begotten ; and 
hath this term of ſpecial, becauſe if a man bury his wife 
before iſſue, and take another, the iſſue by his ſecond 
Alſo ib land be 55 


ever, this is Tail ſpecial. Cowell, edit. 1727. See ES- 
TATE, and 20. Fin. Abr. tit. Tayle. | 
TAIL AFTER POSSIBILITY OF ISSUE EX- 


| TINCT, Is where land is given to a man and his wife, and 


to the heirs of their two bodies begotten, and one of them 
ſurvives the other without ifſue between them begotten; 
he ſhall hold the land for term of his own life, as tenant 
in Tail after poſſibility of iſſue extind?, and — 


if he alien, he in the reverſion ſhall not have a writ of en- 
try in conſimili caſu, but he may enter, and his entry is law- 


ful; by R. Thorpe Chief Juſtice. 28 E.3.96. and 45 E. 3.25. 


TAINT, (Attinctus, Fr. Teinct, i. inſectus,) And I 
fies ſub(tantively, either a conviction, or adjectively a per- 
See ATTAINT. 
TALES, (Lat.) Is uſed in our law for a ſupply of men 


or at their appearance challenged by either party as not 
indifferent; in which caſe the judge, upon motion, grants 
a ſupply to be made by the ſheriff of one or more ſuch 
there preſent ; and hereupon the very a& of ſupplyin 
is called a Tales de Circum/tantibus. But he that hath had 
one Tales, either upon default or challenge, may not 
have another to contain ſo many as the former : For 
the firſt Tales muſt be under the principal panel, except 
in a cauſe of appeal, and ſo every Tales leſs than other, 
until the number be made up of men preſent in court, 
and ſuch as are without exception: Yet this general rule 
is not Without exceptions, as appears by Staundford, Pi. 
Cor. lib. 3. c. 5. Theſe commonly called Tales may in 
ſome fort, and indeed are called Melicres, viz. When 
the _— jury is challenged, as appears by Bro. tit. OF. 
8 


Tales. 


„3535 


Tales, & aufer Tales, fol. 105. See Co. lib. 10. fol. 99. 
Bewfage's caſe. See luv. 3 
TALES, Is alſo the name of a book in the King's 
bench office, of ſuck jurymen as were of the Fales. 
Co. lib. . 9 
TALLAGEAT allagium,) May be derivedofthe French 
Taille, which properly ſignifies a piece cut out of the 
whole, but me ically is uſed for a ſhare of a man's 
ſubſtance paid by way of tribute, toll, or tax. Stat. de 
tallagio non concedendo temp. E. 1. and Stow's Anhals, pag. 
445- Thence our tataigiers in Chaxcer for tax or toll- 
catherers. See Suxsmv. Tallage ſays Cote, is a general 
word for all taxes. 2 Inf. fol. 532. But tenants in 
ancient demeſne are quit of theſe taxes and tallages grant- 
ed by partiament, except the King do tax ancient de- 
meſne, as he may when he thinks good, for ſome great 
cauſe. Cowell, edit. 1527. 


TALLAGIUM FACERE, To give up accounts in 


the Exchequer, where the method of accounting is by 
"rallies. Cowell, edit. 1727. 
TALLEY, (Tallia, Fr. Taille, Ital. Tagliare, i. e. fein- 


dere, A ſtick cut in two parts; on each of which was | 


marked what was due between debtor and creditor ; and 
this was the ancient way of ing accounts. There 
are two ſorts of tallies mentioned in our ftatutes, to have 
been long uſed in the exchequer ; the one is termed fal- 
lies of debt. Stat. 1 Rich. 2. cap. 5. which are a kind 
of acquittance for debt paid to the King. As for ex- 
ample, The univerſity of Cambridge pays yearly ten 
pounds for ſuch things as are by their charter gran 
them in fee-farm, viz. 5 I. at the Aununciation, and 5 1. 
at Michaelmas. He that pays theſe ſums, receiveth tor 
his diſcharge a talley at each day, with both which, or 
notes of them, he repairs to the clerk of the pipe office, and 
there inſtead of them, receiveth an acquittance in parch- 
ment for his full diſcharge. The other are talley of reward 
ſpoken of 27 H. 8. 11. and 33 F 34 H. 8. 16. and 2 & 
3 E. 6. cap. 4. which ſeem to be talley or tallies of al- 
:e, or recompence made to ſheriffs for ſuch mat- 
rers, as to their charge they have performed in their of- 
fice, or for ſuch monies as they by courſe have caſt upon 
them in their accounts, but cannot levy, &c. See 2 & 
3 E.6. cap. 4. ﬀ Cowell, edit. 1727. See 20 Vin. Abr. 
I 


TALLIA, Every canon and in our old ca- 
thedral churches, had a ſtated allowance of meat, drink, 
and other diſtributions, to be delivered to him per modum 
talli. Hence their commons or ſet allowance, in meat 
or drink, was called tallia. Cowell, edit. 1727. 

TALLOW, Prohibited to be exported, 18 El. c. 9. 13 


& 14 Car. 2. cap. 7. fed. 5. 
liable on importation, 2 Will. & Ma. feſf. 2. cap. 4. 
fea. 36. May be imported from Ireland duty free, 32 
Geo. 2. c. 12. ſect. 1. Extended to hogs-lard and greaſe, 
1 Geo. 3. c. 10. And continued by 4 Geo. 3. c. 6. 

TALSHIDE, or TALW „( Taliatura, ) Is fire- 
wood, cleft and cut into billets of a certain length. Stat. 
34 F 35 H. 8. cap. 3. and 7 Ew. 6. cap. 7. This was 
anciently written talghwode. Cowell, edit. 1727. 

TAM QUAM, Is in nature of a qui fam, being where 
a man proſecutes as well for the King as for himſelf, on an 
information for breach of ſome penal law, whereby any 
penalty is given tothe party that ſues. Terms de Ley 556. 
In every caſe where a ſtatute prohibits a thing, and doth 
not annex 2 penalty to the committing thereof, the par- 
ty offending may be indicted for a contempt againſt the 
ſtatute; or action lies againſt him for breach of it, which 
muſt be brought tam pro domino Rege, quam pro ſe ipſo, 
as there is a fine to be paid to the King. 2 Ia. 118 
Cro. Eliz. 655. Cro. Fac. 1 In action popular, 
brought tam quam, the King can diſc but his own 
part, and not the informer's ; but before action brought, 
the King may diſcharge the whole 3 In/t. 238. See 
Acriox, IxrFoRMATION, Qyi TAM. 

TANGIER, An ancient city of Barbary, lying within 


the Kingdom of Fez, mentioned in the ſtatute of 15 Car. | 


2. cap. 7. and was formerly part of the dominion be- 
longing to the crown of England. Tangier not to be 
deemed a plantation, 22 & 23 Car. 2. c. 26. 


ted | Sheep 


Taltow, to what duties | 


- | parliament, 


© Cc 
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| TANISTRY, ls a law or cuſtom in ſome parts of . 
| land, of which Sir Jabn Davis in his reports, fol. 28. 
thus, Quant aſcun perſon ſeiſie de aſcuns caſtles, manors, 
terre ou tenements del nature & de tenure taniſtry, que 
dongues meſme les caſtles, Ec. dond* doſcender Eg de temps 
dont memory ne court ont uſe de deſcender, ſeniori & dig- 
nifſirrte viro ſanguinis & cognominis de ticl per ſan nt 
morant ſeiſſe & que le file ou les files de tiel perſon nt 
morant ſeiſie de toutes temps avant dit, ne fueront inveri- 
tables de tiels terres ou tenements, ou de aſcus parte de eux. 
The name feems to be derived from Thanus. See Sir 
James Ware's Antiquitates Hibernie, pag. 38. 
1 To dreſs or tan leather. Plac. Furl. 18 
Ed. 1. 
TANNERS, Shall not uſe the myſtery of a ſhoe- 
maker, &c. 13R.2. fl. 2. c. 12. 21 R.2.c.16. 2H. 
6.c. 7. 2& 3 Ed. 6. c. 9. 

Nor of a currier, 1 H . c. 5. 


Sdaall ſufficiently dry their hides, 19 H. 7. c. 19. 
|, Shak not export leather, 27 H. g. c. 14. /. 5. 5 
c. 8. 


Direction for their true working their goods, 2 & 3 
Eg. 6. c. 11. 1 Fac. 1. c. 22. /. 2, 17. 1 


| Who may exerciſe the trade of a tanner, 1 El. c. g. 


I = 42 8 

| butcher to be a tanner, 5 El.c.8. 1 Fac. 1. c. 
22. ,. 4. | 

| Nor eee DYR 1 Fac. 
'X » % Jo 

- ſkins need not be ſearched or ſealed, 4 Fac. 1. 
c. 6. 
| Shall not ſhave their hides, 13 & 14 Car. 2. c. J. /. 8. 

Regulations concerning tanners, 9 c. 11. 
TAPE, Exempt from payment of the duties called the 
U third ſubſidies, 7 Ann. c. 7. /. 14. 

TAR. See Prren, STorss. | 

TARE and TRET, The firſt is the weight of box, 
ſtraw, cloths, c. wherein goods are packed; the other 
is a conſideration allowed in the weight for waſte, in 
emptying and re-ſelling the goods. B20 of Rates. 

TARGET, A ſhield ; from the Latin Terg:s, becauſe 
it was formerly made of leather wrought out of the back 
of an ox. Cowell, edrt. 1727. 

TARGIA, (Tarida,) Was a ſhip of burthen, ſince cal- 

led a tartan, Knighton, anno 1 955 calls it tareta, viz. 

Cepit duas taretas bene onu alſingham, anno 1386. 

| w_ it tarrita, viz. Cepit ſex tarritas refertas multi- 
onis. 

| TARTARON, (mentioned in ſtat. 4 Hen. 8. cap. 6.) 

A kind of fine cloth or filk. 

TASSUM, A mow or heap, from the French faſſer, to 
pile up; hence taſſare, to mow or heap up; and ad ta/- 
| ſum furcare, to pitch to the mow. Cowell, edit. 1727. 

FATH. In Norfolk and Suffs/k, the lord of each ma- 
nor had the privilege of having their tenants flocks of ſheep 
brought at night upon their own demefne ground, there 
to be folded for the benefit of their dung, which li- 
berty of ſo improving of their land is called tath. 


— 


| Cowell, edit. 1727. See Spelman, Icenia. 


TAVERN. See ALtnovsrs, Wixes. 
| TAURI LIVERI LIBERTAS. In ſome ancient 
charters taurus liber ſignifies a common bull, fo called, 
becauſe he is common to all the tenants within ſuch a ma- 
nor or liberty, viz. Cum libertate faldie, liberi tauri & li- 
beri apri, He. Cowell, edit. 727. | 
TAX, (Taxa, from the Gr. Tat, ordo,) Was ſuch a 
tribate as being certainly rated upon every town, was 
wont to be yearly | ye but now not without conſent in 
as ſubſidies are. It differs from a ſubſidy in 
this, that it is always certain, as it is ſet down in the Ex- 
chequer book, and levied in ot every town, and 
not particularly of every man. It is alſo called a ff- 
teenth, ſtat. 14 Edw. 3. ſtat. 1. cap. 20. and 9 H. 4. 
ap. 7. It ſeems that in ancient time, this tax was im- 
poſed by the King at his pleaſure, but Edward the Firſt, 
bound himſelf and his ſueceſſors, from that time forward, 
not to levy it, but by conſent of the realm. Stat. 25 Eu. 
by cap. 5. Cowell, edit. 1727. | 


Taxes 


| Taxes 
* cuſtoms, Conf. Chart. 25 Ed. 1. c. 5. | 
Aid ſhall not be taken but by common aſſent, Can, 
Chart. 26 Ed. 1. c. 6. 13 Car. 2. ft. 1. c. 4. 
No or aid ſhall be taken without common aſ- 
ſent. St. de tallag. non conced. 34 Ed. 1. fl. 4. c. 1. 


Aids granted to the king ſhall be levied after the old 
manner, 1 Ed. 24 2. c. 6. : 

Impoſitions ſhall not be ſet upon ſtaple merchandize 
without aſſent of parliament, 45 Eu. 3. c. 4. 11 K. 2. c. g. 

Goods ſhall be charged to a fifteen, where they were 
at the time of granting it, 9 H. 4. c. 7. 

A colle&or of fifteens ſhall have debt againſt his com- 

ions for what he ſhall pay in their default, 9 H. 5. 


. 2. c. 10. 
A ity ſhall not be appointed in a 
county, unleſs he have of the value of 5/.a year, 
18 H. 6. c. 5 


Subſidies granted, 31 H. 6. c. 8. 11 H. 7. c. 10. 
The ſubjects ſhall not be charged with any charge in 
nature of a benevolence, 1 R. 3. c. 2. 

Collectors of publick money may plead the general iſ- 
ſue, 13 C 14 Car. 2. c. 17. 

A tax id on ſtocks in trade, 1 Ann. ft. 2. c. 1 5. 

Duty on places and penſions, 31 Ges. 2. c. 22. 

Military offices exempted, 31 Geo. 2. c. 22. /. 24. 

Duties on places, &c. how paid, 32 Ges. 2. c. 33. 

Offences againſt acts for paying land tax, c. excepted 
out of general pardon, 2 Geo. 2. c. 52. /. 28, 35» 39. 
See 20 Vin. Ar. 155 —162. h 

TAXATIO BLADORUM, An impoſition laid upon 


corn. 

TAXATIO NOR WICENSIS, The valuation of ec- 
eleſiaſtical benefices made through every dioceſe in Eng- 
iand, on occaſion of the pope's granting to the King the 
tenth of all ſpirituals for three years. Which taxation was 

made by Malter biſhop of N:rwich, delegated by the pope 
| to this office in 38 Hen. 3. and obtained till the 19th of 
Edw. 1. when a new taxation advancing the value, was 
made by the biſhops cf MHincheſter and Lincoln. Cowell, 
edit. 1727. 
TAXERS, Two officers yeariy choſen in Cambridge, 

to ſce the true gage of all weights and meaſures : The 
name took beginning from taxing or rating the rents of 
houſes, which was anc:ently the duty of their office. 
Id. i. | 

'TAYLORS, regulations of journeymen taylors in 
Lauden, 7 Geo. 1. it. 1. c. 13. 

TEA, Duties granted on coffee, tea, chocolate and 
ſpices, 6 C7. 3. c. 7. 38 4 4m. c. 4. /. 5. 10 
Ann. c. 25. f. 32. | | 

Inland duties impoſed on coffee, tea, and chocolate, 
10 Geo. f. c. 10. Penalty of counterfeiting mark, Bid. 4 

Penaliy of adulterating tea, 11 Geo. 1. c. 30. ,. 5. 
4 Ces. 2. c. 14. J 11. 

Tea to be imported only from the place of growth, 
1 Ces. 1. c. 30. /. 8. | 

"The land duties on tea altered, 18 Geo. 2. c. 26. 

Drawback on tea taken off, 18 Ges. 2. c. 26. /. 5. 

| India company may import tea, by licence, from Eu- 
rapean Ports, 18 Ces. 2. c. 26. /. 10. | 


ea may be imported to Ireland and the plantations | 


without paying inland duty, 21 Ges. 2. c. 14. 

Dea above fix pounds in Britiſh ſhips come from 
abroad, and not employed by the India company, forfeit- 
ed, 28 Ges. 2. c. 21. | 
TEAM and THEAME, (From the Saxon T;man, i. e. 
Propagare, io teem or bring forth,) Signifies a royalty 
granted by the King's charter to the lord of a manor, 
for the having, reſtraining and adjudging bond-men, neifs 
and villains, with their children, goods and chattels 
in his court. Tyman in Saxon ſignifies allo advocate. 
Cowell, edit. 1727. 


TEDING-PENNY, (Tething-penny, Thirding- penny, 


Titbing- penny, ) A ſmall tax or allowance to the ſheriff from 
each tithing, towards the charge of keeping courts, &c. 
from which duty ſome of the religious were exempted by 
expreſs charter from the King. Cowell, edit. 1727. 
TEINLAND, Teinlanda, Tainland or Thainland, As if 


I 
granted to the King ſtiall not be drawn into we ſhould ſa 
o | 


TE M 

y the land of a Thaine or noble perfor. 
According to domeſduy, Land holden by knight's ſer- 
vice was called Tuinlund, and holden in focage, Keveſund. 

Co. on Lit. ſect. 117. 
| TELLER, Is an officer of the exchequer, of which 
there are four ; whoie office is to receive all monies due 10 
the King, and to give the clert of the pell a bill to charge 
him therewith. They alto pay to all perions any money 
| payable by the king, by warrant from the auditor of 

the receipt, and make weekly and yearly books, both cf 
their receipts and payments, which they deliver to the 
lord So Cowell, edit. 1727. See EXCHTOUIR. 
| TELLIGRAPHLE, Are written evidences of things 


| paſt: It is compounded of the Sax. Tellan, dicere, and of 


the Greek vage ſcribo, guaſs a telling any thing by wri- 
ting. Cowell, edit. 1727. 6 
| TELWORC, Is that work or labour which the tenant 
was bound to do for his lord for a certain number of 
days: From the Sax. Tællan, numerare, and worc opus. 
It is mentioned in T born, Arno 1364 

TEMENTALE or 'TENMEN'TALE, A tax of two 
Shillings upon every plough-land. Hov. Hiſt. f. 419. 

TEMPLARS, or KNIGHTS OF THE "1 F MPLF, 
(Templarii,) Was a religious order of knightl ood inſtitu- 
ted about the year 1119, and fo called, becaule they dwelt 
in part of the buildings belonging to the Temple at Feru- 
ſalem, and not far trom the ſepulchte of our Lord. They 
entertained chriſtian ſtrangers and pilgrims charitably, and 
| in their armour led them through the Hely-land, to view 
ſacred monuments of chriſtianity, without ſear of infidels z 
for at firſt their profeſſion was to defend travellers from 
| highwaymen and robbers. This order continuing and 
encreaſing for near two hundred years, was far ipread 
in Chriſtendom, and particularly here in Englond. Bur 
at length ſome of them at Jeruſalem, falling away (as 
' ſome authors report) to the Saracens from chriſtianity, 
or rather hecauſe they grew too potent and rich, the 
whole order was ſuppreſſed by Clement Quintus, anno 
1507. dy the council of Vienna 1312. and their ſubſtance 


given partly to the knights of St. Jabn of Jeruſalem, and 


partly to other religious. Caſſun. de gloria mundi. par g. 
 Confed. 4. And fee Anno 1 Edw. 1. cap. 24. Theie 
flouriſhed here in England from Henry the ſecor d's days, 
till they were ſuppreſſed. They had in every ration a 
particular governor, whom Bracion, lib 1. cap. 10. calls 
| Magiſtrum idilitie Templi. The maſter of the Temple 
here was ſummoned to parliament, 49 H. 3. m. 11. in 
Schedula. And the chief miniſter of the Temple church 
in Landon, is ſtill called Maſler of the Temple. Of theſe 
knights read Mr. Dugdale's Antiquities of Marwi. kſhire, 
fol. 706. In ancient records they were alſo called Fru- 
tres Militie Templi Solamonit. Mon. Angl. 2. par. fol. 
554. b. About nine years after their inſtitution, they 
were ordered by a council held at Triers, to wear a white 
garment, and afterwards in the pontificate of pope Eu- 
genius, they wore a red croſs on their garments. The 
Temples, which we now call the Inns of Court, was the 
place where they dwelt, and in the Middle Temple the 
| King's treaſure was kept. Cawell, edit. 1727. + 
 "Temolars land ſhall be forfeit for erecting their croſſes 
St. Weſtm. 2. 13 Ed. 1. c. 33. 

The juriſdiction of the conſervators of their privileges 
reſtrained, St. Weſtm. 2. 13 Ed. 1. c. 43. 

The lands of the Templars given to the hoſpitals of 
Jeruſalem, St. de terr. Templ. 17 Ed. Y” 3. 

TEMPORAL T- ES OF BISHOPS, Temperalia Epi/- 
coporum,) Are ſuch revenues, lands, and tenements and lay- 
fees, as have been laid to biſhops ſees, by Kings and other 
great perſonages of this land, from time to time, a> they are 
barons, and lords of the parliament. See Spiritnalties of 
Biſhops. From the 31 E. 1. to the time of the reformation, 
a cuſtom did obtain, that when biſhops rece ved from the 
king their temporalties, they did by a folemn form in wri- 
tir g renounce all rights to the faid temporalties by virtue of 
any papal proviſion, and acknowledged the receipt of them 
only owing to the King's bounty. This practice began on 
| the occaſion of a bull of pope Gregery 8. which conferred 
the ſee of Worceſter upon William de Gainſtorovgh, and 


committed to him Adminiſtratianem ſpiritualium & tem- 
FPoaralium 


T E N 
Joralium epiſcapatus predifi——W hich clauſe the King 


obliged him to renounce, and ordered a like renunciation | tus), nfed adjectively ſignifies the ſame with us in 


always to be obſerved. Cowell, edit. 1727. : 

TEMPTATIO, or Tentatio, Aſſay or trial, temptdiio 
panis fiat bis in anno. Cart. 20 Edw. 1. n. 31. 

TEMPUS PESSONIS, Maſt-time, which is from 
Michaelmas to St. Martin's day, Novem. 11. After it was 
called retro gium. Cowell, edit. 1727. 

TEMPUS PINGUEDINIS ET FIRMATIONIS, 
The ſeaſon of killing the buck and the doe. Id. ib. See 
FixMAT10O. 

TENA, Was that which we now call a coif : It is men- 
tioned in a council held at Lambeth, anno 1281. cap. 22. 

TENANCIES, (mentioned in ſtat. 23 Eliz. cap. 4 ) Are 
houſes for habitation, tenements or places to live in, held 
of another. Cowell, edit. 1727. 

TENANT, {Tenens, from the Latin tenere, to hold,) 
Siznifies one that holds or poſſeſſes lands or tenements by 
any kind of right, either in fee, for life, years, or at 
will The word in law is uſed with divers additions, as 
tenant in dewer, which is ſhe that poſſeſſes land by virtue 
of her dower. Kitchin, fol. 160. Tenant per 7 — 
merchant, r ited 
to him. Ibid. fol. 172. Tenant in frank marriage. 16. 
fel. 158. He that holds lands or tenements by virtue of 
a gift thereof made to him upon marriage between him 
and his wife. Tenant by the curteſy, Id. fol. 195. He 
that holds for his life, by reaſon of a child begotten by 
him of his wife, being an inheritrix, and born alive. Te- 
gant by elegit, that holds by virtue of the writ called an 
elegit. Tenant in mortgage, that holds by means of a mort- 
gage. Tenant by the verge in ancient demeſne ( Id. fol. 
$1.) is he that is admitted by the rcd in the court of 
ancient demeſne. Tenant by copy of court-roll is one ad- 
mitted tenant of any lands, &c. within a manor, which 
time out of mind have been demiſable, according to the 
| cuſtom of the manor. Weſt. Symbol. part. 1. lib. 2. 
ſe. 646. Tenant by charter is he that holdeth by feoff- 
ment in writing, or other deed. Kitchin, fel. 57. There 
was alſo tenant by knights-ſervce, tenant in burgage, te- 
nant in ſecage, tenant in frank fee, tenant in villenage. 
So is there tenant in fee-femple. Kitchin, fol. 150. Te- 
nant in fee-tafl. Id. fol. 153. Tenant at the will of the 
lord, according to the cuſtem of the manor, Id. fol. 132, & 
165. Tenant at will by the Common law, Ibid. Tenant 
»pon ſufferance, Ibid. Tenant of eſtate of inberitance, 
Staundf. Prarog. fol. 6. Tenant in chief, that holdeth of 
the King in right of his crown. F. N. B. fol. 5. Te- 
nant of the King is he that holds of the perſon of the 


King, Bid. or as ſome honour. Ibid. Very tenant, that | 
holds immediately of his lord. Kitchin, fol. 99. For if 


there be lord, meſne and tenant; the tenant is very te- 
nant of the meſne, but not to the lord above: Tenant per- 
avail. See Peravail. Pl. Cor. 197. and F. N. B. fel. 
136. See Dyer's Cam. fol. 25. num. 156. So there are 
alſo joint-tcnants, that have equal right in lands and tene- 

ments by virtue of one title. Lit. lib. 3. cap. 3 Te- 
_ nants in common, that have equal right, but hold by di- 
vers titles, Bid. cap. 4. Particular tenant. Staundf. Pre- 
rog. fel. 13. that holds only for his term. See Cake in Sir 
Will. Felbam's caſe, I. I. fol. 15. called term for life or years. 


See Plowd. Cotbirſt's caſe, fol. 23. Sole tenant. Kitchin, fol. | 


134. He that hath no other joined with him. Several 
tenant is oppoſite to joint-tenant, or tenants in common. Te- 
nant ta the precipe is he againſt whom the writ precipe is 


to be brought. Co. Rep. lib. 3. caſe or Fines, fol. 88. Te- 


nant in demeſne, 13 Ed. 1. cap. 9. 32 H. g. cap. 37. is 
he that holdeth the deme ſnes of a manor for a rent with- 


out ſervice. Tenunt on ſervice, 20 Ed. 1. flat. 1. is he 


that holdeth by ſervice. See Britton, cap. 79. in princi- 
pig & cap. 96. Car. fealty, &c. Tenant by execution. 32 
I. 8. cap. 5. that holds lands by virtue of an execution 

any ſtatute, recognizance, &c. with divers others. 


Cotuell, edit. 1727. See JOINT-TEXANTS, CURTESY, | 


WER, LIFE-ESTATE, ESTATE-TAIL, RECOVERY. 
TEND, Seems to ſignify as much as to offer, ſhew 
forth or endeavour; as to tend the eſtate of the party of 
the demandant. Old Nat. Brev. fol. 123. To tend an 
averment. Britten, cap. 76. To tend to traverſe. 
Starundf. 16. Comel!, edit. 1727. 


TEN 


TENDER, (From the French tendre, i. e. tener, delic.. 
But ina legal ſenſe it denotes as much as carefully © 2. 
fer, or circumſpectly to endeavour the performance of an 
thing belonging to us. As to tender rent is to offer it a 
the time and place where and when it ought to be — 
To tender bis law of ſummons. Kitchin, fol. 197. . 
to offer himſelf ready to make his law, whereby t 
prove that he was not ſummoned. C::well, edit. 1727 1 
Tender, is an offer to pay a debt, or perform a dute 
In every plea of tender, where money is the thing & 
| manded by the action, and the debt or duty is not dit. 
charged by the tender and refuſal, money may be brought 
in without leave of the court: But as other things, as well 
as money, may, where a tender is pleaded, be | 
into court, this is with more propriety called bringing in- 


to court generally, than a bringi money into | 
In all other — 6g the leave of the court muſt be had. 
before money can be brought into court. The 
under which ym leave is 2 is, as in the caſe of 
an ejectment by a mortgagee, founded a particular 
act of parliament. In other caſes it is founded uper 
that diſeretionary power, which is, for the furtherance 
of juſtice veſted in the court. By the diſcretionary rule 
It 15 ſometimes ordered, that, upon bringing money into 
court, all proceedings in an action ſhall be layed. At 
| other times it is ordered, that the money brought into 
court ſhall be ſtruck out of the phaintiff*s declaration, 
| and that the plaintiff ſhall not, at the trial of the iſſue, 
be permitted to giveany evidence as to this money. This 
rule, by which the money brought into court is ordered 
to be ſtruck out of a declaration, is, from its being more 
frequently granted than that by which it is ordered that 
| the proceedings ſhall be ſtayed, called the common rule. 
5 Bae. Abr. 1. 


1. By whom 4 tender may be made; and whct is 4 
good tender. | 


2. &t what place, and af whet time @ tender muſl be 


N * 


1. By whom a tender may be made; and what is a 
good tender. 


Wherever the right of tendering is perſonal, it cannot 
| be exerciſed dy any other than the party in whom it 
7 Rep. 13. 1 luft. 208. | 
A tenant, who is liable to a writ of ceſſavit, muſt, if 

he would prevent the lord from recovering his land, in 
perſon tender his rent, which is in arrear. Bro. Tend. 
pl. 29. Term de Ley 102. 

If a feoffment is made, with condition that, if the 
 feoffor pays a ſum of money to the feoffee, it ſhall be 
lawful for the feoffor and his heirs to enter, and the 
feoffor dies before the money is paid, no tender can be 
made either by his heir or executor : For the right of 
tendering is in that caſe perſonal, the meaning being the 
ſame, as if the words had been, if the feoffor during 
his life pays the money. 2 Inft. 208. 

But if a tender is made by a ſervant, or by a ſtranger, 
on the behalf and by the deſire of the party, it is as 
good as if made by the party himſelf. Cro. Eliz. 48. 
Crop v. Hambleton. 

Wherever the right of tendering is not perſonal, a 
tender — made by any perſon, who is privy to the 
party in whom it originally was. Latch 107. 7 Rep. 13. 

1 Inſt. 206, 207, 208. 

It a feoffment is made, with condition that, if the 
feoffor a ſum of money to the feoffee on a day cer- 
tain, 1t be lawful for the feoffor and his heirs to 
enter, and the feoffor dies before the day, a tender may 
be made at the day, either by the heir of the feoffor, as 
privy in blood, or by his executor, as privy in repre- 
ſentation ; becauſe the right of tender is not in this caſe 
perſonal. 1 Inff. 206, 208, 209. 4 Rep. 120. 
| A teſtator deviſed land to une his wife for life, re- 
mainder to Daniel his ſecond ſon in fee; provided never- 


thelsl, 


0 


— 


1 


cheleſs, that, if Nathaniel his third ſon ſhould, within 
three months after the death of the teſtator's wife, pay | 


the ſum of 500 l. to Daniel, his executors or adminiſtra- 
tors, then he deviſed it to Natbaniel and his heirs. As 
Nathaniel, who ſurvived the teſtator, died in the life time 
of the teſtator's wife, a doubt aroſe, whether the heir of 
Nathaniel ſhould, on payment or tender of the money 
within the time limited, be intitled to the land ? The 
opinion of Parker Chancellor, and Jetyll maſter of the 
Rolls, who both conſidered it as a meer legal queſtion, 
was, that, as the right of paying or tendering the money 
was not in this caſe perſonal, it deſcended to the heir of 
Nathaniel. 10 Mod. 419, 424, 425. Marks v. Marks. 

Wherever a grant is of an eſtate, with condition to 
be void upon tendering ſomething therein mentioned, a 
tender, if the right of making it is not perſonal, may 
be made by any perſon, although not a privy to the 

grantor, tho afterwards intereſted in the condition. 
I Inſt. 206, 207. 


It is in general true, that no tender can be by a meer | 


ſtranger, who has no intereſt in the condition, upon 
which the right of tendering is founded. 1 nft. 107. 
If the money, due upon a mortgage of an infant's 


| eſtate, is tendered by a perſon, who is neither guardian | 


of the infant, nor has any intereſt in the eſtate ; this is 
2 void tender. Cro. Eliz. 132. Watkins v. Aft wic le. 
But any perſon may make a tender, on the behalf of 


an ideot, of any age whatſoever; for the law, by rea- 


fon of his abſolute diſability to act for himſelf, allows 
this to be done out of charity. 1 Inſt. 206. 

A tender is not good, unleſs the perſon, who makes 
it, declares upon what account it is made. 70. 
Warner v. Harding. 

It is not enough for the party, who propoſes to make 
a tender, to ſay he is ready to pay a debt, or perform a 
duty : But he muſt make an actual offer, to pay the 
one or perform the other. 1 Leon. 71. 2 Lev. 209. 
3 Lev. 104. 12 Mad. 353. 

A mortgagor ſaid to a mortgagee, here I am ready to 
pay you the money due on the mortgage : But kept the 
money, which was in a bag, all the time under his 
arm; this was held to be no good tender. Ney 74. 
Sucklins v. Coney. | 
But an actual tender of money in a bag is a good tender, 


tendered was in it: For it is uſual to carry money in 
bags; and it is the duty of the party who receives it to 
tell it, and ſee that there is no bad money. 5 Rep. 115. 
 Wade's caſe. 1 Inſt. 208. | 

A contract was made by A. to pay B. ten tnouſand 
pounds, upon his transferring to A. or his order, one 


thouſand pounds South Seu ſtock. B. for the ſake of in- 


titling himſelf to the money, made an actual transfer of 
the ſtock, and afterwards, becauſe A. did not come, or 
ſend his order, to accept the ſiock and pay for it, 


. 


| 


| 


| 


| 


| 


ö 


| 


J 


the transfer was vacated. Str. 777. Duke of Rutland 


v. Hadſan. 3 

But this ſeems to have been done ex abundanti cautela; 
for it has been held, that an actual transfer is not ne- 

ceſſary in a tender of ſtock. 
In covenant the plaintiff declared, that the defendant 
had agreed to pay him 2000 J. upon his transferring to 
tae defendant 1000 l. Hudſon's Bay ſtock ; and the plain- 
tiff averred, that he was ready at the day and time, 
and offered to transfer the ſtock. It was held that this, 
although there was no actual tender, was a tender ſuffi- 
cient to intitle the plaintiff to the money. Ld. Raym. 
636. Lancaſhire v. Killingworth, 12 Mad. 530. 

A tender of more than is due is good for what is due : 
For erine majus continet in ſe minus; and it is at the 
peril of the perſon to whom the tender is made, if he 
_ more than his due. 5 Rep. 115. Wade's caſe. 
tr. 916. 

If the condition of a bond is, that the obligor ſhall, 
at a day and place certain, pay 201. or deliver 10 kine, 
at the then choice of the obligee, a tender muſt be both 


2 the money and the kine. 1 Lean. 68. Fordley's 
e. | 


Vor. H. Ne. 129. 


3 


| 


| 


| T E N 


A tender in any money coined, upon which there is 

the King's ſtamp, is good; for all ſuch money is cur- 
rent in proportion to its value without any proclama- 
tion. Comb. 387. Dixon v. Willoughs. 1 Inſt. 207. 
Saik. 446. 

If Cd is to pay 100 J. in any foreign coin, a 
tender to the amount of that ſum in any current coin of 
this kingdom is good. Lat. 84. Ward v. Ridgwin. 

money is made current by proclamation at a higher 
rate than its intrinſick value, a tender in ſuch mon 
according to the value it is current at, is good. 5 Bac. 


. Elizabeth had ſome mixed money coined at 
the Mint, and ſent it into Ireland, with a proclamation 
to be current there at a certain value; and by the ſame 
proclamation a ſtop was put to the currency of all other 
coins in that kingdom. It was held that a tender made 
ow money was good. Dav. 18. The caſe of mixed 

ney. 

But if the money, which has been tendered, becomes 
afterwards current at leſs value, than it was current at 
when the tender was made, the party who refuſed to 
accept it muſt bear this lols. 5 Bar. Abr. 5. 

In debt for rent, the defendant pleaded a tender of the * 
rent in pieces of Engliſh money called ſhillings, every one 
of which was, at the time of tlie tender, current at the 
value of twelve-pence, and that he yet is ready to pay 
the rent in the ſaid pieces at that value, and brings the 
ſame into court. The plaintiff demurred, and for cauſe 
alledged, that, before the bringing of the action, the ſaid 
pieces of money were by proclamation made current only 
at the value of ſix- pence: But he afterwards thought 


to accept the money, according to the value 


| when the tender was made. Dyer 81. Barrington v. 
| 


Potter. Dav. 27. 

If foreign coin is made current in this kingdom 
ation, a tender in ſuch money is good, for 
it thereby becomes lawful money of this kingdom. 5 
Rep. 114. Wade's caſe. 1 Inft. 207. 

If the money tendered is once accepted, the acceptor 
has no remedy, although ſome of it be counterfeited, or 
deficient in value, or although there is not ſo much as it 
was tendered for; becauſe it was his duty to have exa- 


| mined and told it, before he accepted it. 1 * 208. 
provided it can be proved, that the ſum propoſed to be | 


The party to whom money was tendered, had accep- 
ted it, and put it into his purſe: But, upon examining 
before he left the place, he found ſome counterſeit pieces 
amongſt it, and for this reaſon refuſed to carry the mo- 
ney away with him. It was held, that, as he had not 
objected to the money before he did accept. it, he could 
not do this afterwards. 5 Rep. 115. 

A tender of a bank note, as money, is not ſtrictly 
ſpeaking a legal tender: But if the tenderer offers to turn 
it into money, that makes it a good tenders. Eg. Caſes 
Abr. 319. Auſtin v. The Executor of Dodiwell. | 

It ſeems reaſonable, that a tender of any fort of goods 


| ſhould, unleſs they are to be delivered according to ſome 


ſample, be made in a middling kind of goods of the fort. 
5 Bac. Abr. 6. 


2. At what place, and at what time à tender muſt be 
If the contract is, that money in groſs, or rent 
iſſuing out of land, ſhall be paid, or that goods ſhall 
be delivered at a place certain, a tender can only be 
made at ſuch place. Bro. Tend. pl. 17. Bro. Cond. 
pl. 17. 1 Inff. 210. Freem. 149. | 
If no place is appointed for the of money 
in groſs, a tender muſt be made at whatever place 
the perſon, to whom it is due, happens to be: But, 
if he is out of England, the party who ought to pay the 
money is not bound to go out of the realm to ſeek him. 
Bro. Tend. pl. 17. 1 Iift. 210. 
So, in the caſe of money due upon 2 mortgage, it was 
held, that this, which is to be conſidered in 


groſs, and collateral to the title of the land, muſt, if no 
{ow 4 appointed for the payment thereof, be ten- 
dered 


T EN ; 
to the perſon, if he is within England. 1 hift. 


5th of September following, between 
the hours of ten and twelve in the forenoon, tender the 
principal money, which was 1000 J. and all intereſt due 


It was odjected, that, no place being appointed 
deed for the payment of the money, the 
to be made to the in perſon: Zut 
was held to be good, and by King Chancellor, 
being lent in town, and no objection made by 
to the where notice was given him, 

* to compel the mortgagor to travel 

with this um of money to Oxford where the mort- 
gage lives. 2 Will. 378. Gyles v. Hale. 


Inft. 210, 211. Bro. Tend. pl. 18. pl. 38. 
But although a tender to the perſon is not, in the caſe 
of rent iſſuing out of land, neceſſary, a tender made to 


the perſon would be good. Cre. Eliz. 48. Crop. v. Ham- 
bleton. | 


If any ſpecial corporal ſervice is reſerved in a grant of 
land, this, although iſſuing out of land, muſt be tender- 
ed to the x of the grantor; and the tenant muſt 
ought to be done, if he is within 


ſeek him to whom it 


not 
them 
for, if 
he will 


the 
he 
receive them, 


it 


of October. The plaintiff replied, that, before this ten- 
der he had fued out a latitat, teſte the laſt day of the pre- 
ceding Trinity term, and had thereupon procured the de- 
fendant to be arreſted. Upon a demurrer this tender was 
held to be void: For a tender, after the ſuing ont of an 
original writ, comes too late. Cro. Car. 264. Watts v. 
Baker. 

But where a tender has in fact been made before a writ 
is ſued out, the court, out of which ſuch writ iſſues, 
will upon application take care, that the tender ſhall not 
be made void, by any relation of ſuch writ to a day an- 
teriar to the tender. 5 Bac. Ar. 7. 

A defendant pleaded a tender on the 4th day of May 
ante diem exbibitionis bille. The plaintiff replied non ob- 
tulit ante diem ; and, in order to ouſt the defendant of 
the benefit of his tender, made up the paper book with a 

neral memorandum. As by this means the writ would 

ave related to the firſt day of the term, which was be- 
fore the 4th of Muy, the court of King's Bench, on af- 
fidavit being laid before them that the writ was not ſued 
out till the ſixth day of May, made a rule that the plain- 
tiff ſhould make his memorandum ſpecial, as to the time of 
fuing ont the writ. Str, 638. Smith v. Key. 

A tender was pleaded to have been made, on the 13th 
day of Jamtary. The plaintiff rephied an original teſte 
the ſecond day of January. Upon application of the 
defendant, the court of Chancery ordered the teſte of the 
original to be altered, from the 2d day of January, the 
common fefte day of an original returnable on the Octave 


in-Lincoln's Inn Hall, and a tender was accordingly | 


Y | 


T E N 


of St. Hilary, to the ſixteenth day of January, on whi 
day the inſtructions fer the * were left 2 
eurſitor. 2 Barn. 289. Hill v. Williams. 
In treſpaſs damage feaſant, a tender muſt be made be- 
fore the beaſts are diſtrained, or between the time of diſ- 


training and impounding them. 2 luft. 107. 8 Reg. | 
If the tender is made before the due Gen 


the diſtrainingꝭ them afterwards is unlawful. Fitz. N 
B. 69. 1 Inſt. 107. 8 Rep. 147. 

. . after the diſtreſs, 8 the beaſts are 
I » the impounding them afterwards is unlaw. 
ful. F. N. B. 69. 1 Infl. 107. 8 Rep. 147. 
But a tender is not good after the beaſts are impound- 
ed; for as they are then in cuſtedia legis, the party who 
diſtrained has no power to deliver them. 5 Rep. 76. 
Pilkington's caſe. Co. Eliz. 813. 8 Rep. 147. 

If divers beaſts are diſtrained, and only one of them is 
impounded before a tender is made, fuch tender is not 
good. Lutw. 1262. Alwaies v. Brown. 

But, after the right of making the diſtreſs bas been 
tried in replevin, the plaintiff in this action, notwith- 

ſtanding there is judgment of return irrepleviſable for the = 
avowant, may tender the es awarded, and if his 
cattle are not thereupon delivered, he may have an ac- 
| tion of detinue for them. 8 Rep. 147. 1 Inft. 10). 
| If money is to be paid, or goods are to be delivered, 
at a place certain, upon or before a day certain, a tender 
cannot be made before the laſt day appointed for the pay- 
ment of ſuch money, or the delivery of ſuch goods. 
| . — Plowd. 172, 173. Bro. Tend. pl. 41. 5 
A tender and transfer of ſtock was made at the utmoſt 
| convenient time, before the ſhutting of the books at one, 
which was the uſual hour fos ſhatting the books cf that 
ſtock : But, the party who had contracted for the ſle ck, 
not being there to accept and pay for it, the transſer was 
| vacated before the books were ſhut. As there was mote 
| buſineſs that day, than could be tranſacted in the morn- 
ing, the books were opened again in the afternoon ; and 
ſeveral transfers were made. Upon the trial of an action, 
brought for the which was to have been paid on 
transferring this ſtocks the jury found for the plaintiff: 
But a new trial was granted. Upon the ſecond trial, 
which was at bar, it was held by the court of King's 
Bench, that this tender was not good : For that the ge- 
neral rule, that a tender muſt be at the uttermoſt conve- 
nient time of the day, ought not to be broke through, 
except in caſes of neceſſity; and that in the preſent ca 
there was no neceſſity to do this, becauſe, as the book: 
were opened in the afternoon, and the defendant might 
have been then ready to accept and pay for the ſtock, the 
tender ought to have been made at the uttermoſt conve- 
nient time before the ſhutting of the books for that day. 
Str. 777. Duke of Rutland v. Hodgſon. Raym. 688. 

If money is to be paid, or goods are to be delivered, 
at a place certain, notice, although no time is fixed for 
ſuch payment or delivery, may be given to the party, to 

whom the payment or delivery is to be made, that the 
money will be paid, or the goods delivered, upon a day 
therein mentioned; and a tender at the uttermoſt conve- 


nient time of that day will be good. 1 Inſt. 211. Dyer 


2 


4. | 
| "7 a man is bound to pay 200. at any time during his 
life, at a place certain, the obligor cannot tender the 
money when he will, for then the obligee would be un- 
| der a neceſſity of perpetual attendance : But, if he gives 
notice to the obligee, that upon a 
pay the money, a tender at the 
convenient time of that day is 
„ fixed for the payment of 
no time is fixed for the of money, 
or delivery of goods, if the party, who ought to pay the 
money, or deliver the goods, at a place certain, acciden- 
tally meets the party, to whom ſuch payment or delivery 
ought to be made, at the place, he may tender the mo- 


= goods. 1 Inſt. 202, 211. 5 Rep. 114. Cro. 

I 

learning on this ſubject, ſee 20 Vin. and 5 Bac. 
4 TEE- 


day certain he will 
e at the uttermoſt 
8 Rep. 92. France's 


For * 


Abr. tit. T 


T EN 


TENEMENT, (Tenementum) Signifies properly a 
houſe or home-ſtall ; but more largely it comprehends 
not only a houſe, but all corporeal inheritances iſſui 
out of, or exerciſeable with the ſame. Co. Lit. 6, , 
154- A tenement may be faid to be any houſe, land, 
rent, or other ſuch like thing, that is in any way held, or 
poſſeſſed ; but being a word of a large and ambiguous 
meaning, and not ſo certain as meſſuage, therefore it is 
not fit to be uſed to expreſs thing which requires a 
particular deſcription. 2 Lil. Ar. _ The word tene- 
ment is joined with the adjective frank, to denote an eſ- 
tate in lands, offices, &c. for life or in fee. Kitch. gr. 

TENEMENTARY LAND, The Saxon Thanes who 
poſſeſſed Bockland, or hereditary free eſtates, divided 
them into two forts, inland and outland. The inland was 
the domains which the lord kept in his own hands. The 
outland was out to tenants under arbitrary rents 
and ſervices, and therefore called tenementary land, the 


tenants land, or the tenancy. See Spelman of feuds, cap. 
6, 7. 5 
"> FENEMENTIS LEGATIS, Is a writ that lies to 
London, or any other corporation, (where the cuſtom is, 
that men may demiſe tenrments as well as goods and chat- 
tles by their laſt will,) for the hearing any controverſy 
Ln. aw wrong. Reg. 
g. fol. 22 | 
nd Is a clauſe in a deed wherein the te- 
nure of the land is created and limited: The office of a 
tenendum in a deed, is to limit and appoint the tenure of 
the land which is held, and how, and of whom it is to 
be held. Before the ſtatute called K terer terra- 
rum, (18 El. 1.) the trnendum was uſually from the fe- 
offor and his heirs, aud not of the chief lord of the fee, 
whereby lords loſt their eſcheats, forfeitures, Sc. But 
ſince the ſaid ſtatute the fenendum, u here the fee - ſimple 
paſſes, muſt be of the chief lord of the fee, by the cu- 
ſtoms and ſervices, whereby the feoffor held; yet this 
ſtatute does not extend to a gift in tail; for the donee 


ſhall hold of the donor. Ce. Lis. 6. a. 2 Inſt. 66, 67, | by 39 Fliz. cap. 20. 


500, 501, 502, 505. | 

The tenendum mott commonly and properly ſucceeds 
the habendum, and was uſually in theſe words, tenendum 
per ſervitium, Cr. But by the ſtat. of Qua emptores 
terrurum, when the fee-ſimple doth paſs, the tenure is al- 
ways of the chief lord, and is thus ſet forth, Tenendum 
de capitalibut deminis, &c. But this clauſe at this day 
is for the moſt part left out of deeds, and altogether o- 
mitted. Shep. Com. A/ſ. 301. The tenendum ſeems now to 
be incorporated with the £abendum, for we ſay, To have 
and to hold, in which clauſe the eſtate is limited, c. 
TENENTIBU'S IN ASSISA NON ONERANDIS, 
&c. Is a writ that lies for him to whom a diſſeiſor hath 
alienated the land, whereof he diſſeiſed another; that he 
be not molcſted for the damages awarded, if the diſſeiſot 
have wherewith to ſatisfy them himſelf. Reg. of Writs, 
. 204g. „ 
: TENHEDED, A Saxen word ſignifying Decanus, Ca- 
t vel Princevs decuric. Leg. Edw. Conf. cap. 29. 
TENMANTALEF, (Sax. tienmantale, i. e. decem 


virorum numerus ] Decennaria, tithinga. Leg. Ed. Conf. | 


Allo an ancient tax or tribute paid to the King, Hev. 737. 


TENOR, (Lat.) Of writs, records, Sc. is the ſub- | 


ſtance or purport of them, or a tranſcript or copy. Te- 
nor of a libel hath been held to be a tranſcript, which it 
cannot be if it differs from the libel; and juxta tenarem 
imports it, but not ad effe um, Oc. for that may im- 


— an identity in ſenſe, but not in words. 2 Salk. 417. 


action of debt brought upon a judgment in an inferior 
court, if the detendant pleads nul tiel record, a tenorem 
recordi only ſhall be recorded; and by Hale Chief Juſ- 
tice it may be the ſame on certiorarrs. 3 Salk. 296. A 
veturn of the tenor of an inditment from Landon, on a 
certiorari to remove the indictment, is good by the city 
charter; but in other cal es it is uſual to certify the record 
::ſelt. 2 Hark. P. C. 296. 

TENORE INDICTAMENTI MIT TENDO, is a 
writ whereby the record of an indifiment, and the pro- 
ceſs thereupon is called out of another court into the 
Chancery. Reg. of Writs, fol. 69. a. 


T RR N 
1 TENORE PRESENTIUM, The tenor of theſe pre- 
ſents, Is the matter contained therein, or rather the true 


ng intent and meaning thereof, as to do ſuch a thing according 


to the tenor of a writing, is to do the fame according to the 
true intent and meaning thereof. Cowell, edit. 1727. 
TENTHS, (Decimes) Are that yearly portion or tri- 
bute which all eccleſiaſtical livings pay to the King; for 
though the biſhop of Rome does —_— pretend right 
to this revenue, by the example of the high prieſt among 
the Jews, who had tenths from the Levites, numb. cap. 
8. Hieron. in Ezech. yet we read in our thronicles that 
theſe were often granted to the King by the Pope uporl 
divers occaſions. Sometimes fot one year, ſometimes for 
more, till by the ſtatute 26 H. 8. cap. 3. they were an- 
nexed perpetually to the crown. See FixsT Faurts 
and TEN TAS. It ſignifies alſo a tax levied of the tem- 
porality. 4 Inſt. fol. 34. Fitlt fruits and tenths were firſt 
on occafion given, and gradually by cuſtom claimed, as an 
acknowledgment to the ſee of Rome. The tenths of all 
eccleſiaſtical benefices in England were firſt allowed by 
Pope Innocent 4. to King Hen. 3. anno 1253. for three 
years; _ occaſioned the Norwich — 
1264. is proved a great oppreſſion to and 
was — — For when the Pope had 
again granted the tenibt to the King for three years, for 
a compenſation of what they fell ſhort of the expected 
value, the King in the 53d year of his reign, anno 1269. 
made the clergy pay within thoſe three the tenths of four 
ope 


years. And again anna 1288. 16 Ed. 1. when 
Nichslas IV. granted this favour to the crown for fix 
years, towards an expedition to the Holy land ; that they 
might be then collected to the full value, a new taxation 
by the King's precept was begun anno 1288. and finiſhed 
anno 1291. 20 Ed. 1. by the biſhops of Lincoln and Win- 
cheſter. For a particular account whereof, ſee Kennet's 
| Paroch. Antiq. p. 1315. | 
TENTOR, A ftretcher, tryer or prover, which dy- 
ers and clothiers uſe. Stat. 1 R. 3. cap. 8. but prohibited 


{ TENTS, Robbing of, ia fairs and markets, is felony; 
| and puniſhed as burglary, 5 & 6 Ed. 6. c. 9. 
| TENURE {Tenura from the Lat. Tenere, ] Is the man- 
ner whereby lands or tenements are holden; or the ſer- 
vice that the tenant owes to his lord: And there can be 
no tenure without ſome ſervice, becauſe the ſervice makes 
the tenure. 1 Inſt. 1, 93. A tenure may be of houſes, 
and lands or tenements ; but not of a rent, common, c. 
All lands in the hands of a ſubject are held of ſome lord 
or landlore, by tenure or ſervice: And all the lands and 
| tenements in England are ſaid to be holden either medi- 
| atels or immediately of the King, and therefore he is 
; ſummus dominus ſupra,omnes. 2 Inſt. 531. 

Under the word tenure is included ding of an 
i inheritance; but the ſignification of this word, which is 
a very extenſive one, is uſually reſtrained by 
other words with it; this is, ſometimes, done by words 
i which denote the duration of the tenant's eftate: As if 
2 man holds to himſelf and his heirs, it is called tenure 
in fee ſimple. At other times the tenure is coupled with 
words pointing out the inſtrument by which an inheritance 
is held; thus, if the holding is by of court-roll, it is 
called tenure by copy of court-roll. Ar other times, this 
word is coupled with words that ſhew the principal ſer- 
vice by which an inheritance is held : As where a man 
holds by knight's ſervice, it is called tenure by knight's 
' ſervice. 5 Bac. Abr. 34. | 


; Tenure in fee farm, burgage, ſocage, or petit ſerjeanty, 
ſhall not give wardſhip, M. C. g H. 3. c. 27. | 

| Of a ſeigniory eſcheat to the King, the tenants ſhall 

hold as before, M. C. 9 H. 3. c. 3t. | 

A tenant aliening ſhall referve enough to do the ſervice, 

M. C. 9 H. 3. 

A fee or part 


c. 32. 
7 a fee aliened ſhall be held of the chief 
t lord, and the ſervices ſhall be apportioned. Stat. Qria 
_— 18 Ed. 1. ſt. 1. c. 1, 2. 

Sei 


| gniories revived of lands of perſons attainted grant- 
ed by the King, 7 Ed. 4. c. 5. 
| 


Lands 


TT & KR 
Lands coming to the crown by ſurrender, &c. not to 


be holden in capite, 1 Ed. 6. c. 4. 
Fines and ſeizures for alienation taken away, 1 Car. 1. 


* % | 
Tenure in Brawfcld and Yale, in Dentyſbire, confirmed, 
3 Car. 1. c. 6. 


All tenures to be free and common ſocage, 12 Car. 2. 
F. 
Swing of rents, certain heriots, Sc. 12 Car. 2. c. 24. 


48. to take away frankalmoign, copyholds, Fc. 12 
Car. 2. c. 24. J 7. : | 

Not to infringe any title of honour by which any per- 
ſon may have a right to fit in the lords houſe, 12 Car. 2. 

c. 4 | 

Te ward-holding, c. in Scotland, taken away, 
2 Ges. 2. c. 50. 

For more learning on this ſubject, ſee 20 Vin. and 5 
Bac. Abr. tit. Tenure. *' | 

TERM, (Terminus, ] Signifies commonly the limita- 
tion of time or eſtate ;. as a leaſe for term of life or years, 
Sc. Brad. lib. 2. 

TERMOR, (Tenens ex termino,) Is he that holds 
lands or tenements for term of years or life. Litt. 100. 
A termor for years cannot plead in aflize like tenant of 
the freehold ; but the ſpecial matter, viz. his leaſe for 
years, the reverſion in the plaintiff, and that he is in 
poſſeſſion, Ac. Dyer 246. Fenk. Cent. 142. | 

TERMS, Are thoſe ſpaces ot time, wherein the courts 
of nice cox pen for eo then exingitcn of wrongs Or in- 
juries, and ſeek their rights by courſe of law or action, 
in order to their redreſs; and during which, the courts 
in Weſtminſter-ball ſit and give judgments, &c. But the 
high court of parliament, the chancery, and inferior 
courts, 3 the — only the . 
Ki 3 bench, ommon pleas, Exchequer, I — 
| —— 9 n 
in ev ear, dix. Hilary term, ic begins 2 
of 4 and ends the 12th of February; Eaſter term, 
that begins the Wedneſday fortnight after Eaſter day, and 
ends the Monday next after Aſcenſion day; Trinity term, 
which begins the Friday after Trinity Sunday, and ends 
the Wedneſday fortnight after; and Michaelmas term, the 
6th, and ends the 28th of November. Each term had 
certain returns; as Hilary term has four; Eaſter hath 
five; Trinity four; and Michaelmas fix : But by ſtatute 
Trinity term was abridged four returns; and Michbaelmas 
two returns ; for thoſe terms were formerly longer than 
now, till contracted by the ſtatutes 32 H. 8. c. 21. and 
16 Car. 1. c. 16, Sc. There are four days in term, called 

ain day; the day of exceptions; the day of return 
of writs; and day of appearance, called the guarto die 


| poſt : The term is ſaid to begin on the Eſſein day, when | 


ene judge fits in each court of law at Weſimixſter, to 
take and enter effeins; but the third day afterward is 
the firſt day of the term, at which time the judges in all 
the courts fit to do the buſineſs of the term. 2 Lil. Ar. 


=. one day to many purpoſes; for a plea that is put 
e . plea of the firſt day of 
the term; and a t on the laſt day of term is as 
effectual as on the firſt day. Trin. 23 Car. B. R. And 
for this reaſon, the judges alter and amend their 
judgments in the ſame term, &c. 
that the courts fit not but in term, as to giving of a 4 


ments: And the judges of B. R. and C. B. before Trinity 


term 1651. did not fit longer in court than till one o'clock 
upon the laſt day of term; becauſe they would not en- 
courage attornies to neglect their clients buſineſs till the 
laſt day of term, as too commonly they do, to the toil 
of the court, and too much hurry in diſpatch. Mich. 
22 Car. 2. Lill. gi. Terms have been adjourned, and 
returns of writs and proceſſes confirmed. 1 V. & M. 
ſeſſ. 1. c. 4. Where there js a term intervening between 
the teſte and a return of a writ of capes, Sc. or when 
the term to which a ſuit is continued is adjourned, and 
the ſuit is not adjourned, it is a diſcontinuance, c. 2 


Hewi. 298. The iſſuable terms are Hilry and Trinity 


All the term in conſtruction of law is accounted | 


It hath been held, | 


1 1 


| terms only; fo called, becauſe in them the iſſues ate 
joined, and records made up of cauſes, to be tried ar 
the Lent and Summer aſſizes, which unmediately follow 
'2 - Abr. 568. k 
ſtat. 24 Geo. 2. c. 48. ſed. 1. There ſhall be 
Michaelmas term four common days of return only, * 
the morrow of All Souls ; the morrow of St. Martin: 
in cight days aſter St. Martin, and in fifteen days after 5. 
tin. 

SefF. 2. The ſame days of return ſhall be obſerved in 
all the high courts of record of the King ; and there ſhall 
not be any days of return, from the day of St. Michael, 
in three weeks, nor from the day of St. Michael in one 
month, nor either of them; and the ſaid term of St. 
Michael yearly ſhall begin upon the morrow of All Souls, 
(except it be on a Sunday, and then on the morrow next 
after) for the keeping of eſſoins, profers, returns, &c. in 
like manner as hath been uſed in the day of the return, 
called from the day of St. Michael in three weeks; and 
the full term of St. Michael, ſhall yearly begin upon the 
fourth day of the ſaid morrow of Al! Souls, except it be 
on a Sunday, and then on the morrow next after. 

Seat. 3. If any writ of dower unde nibil babet, or 
writ of entry for common recoveries, or writ of right of 
advowſon, or in any other real action, be returnable in 
the Common pleas, in the morrow of All Souls, day 
ſhall be given in fifteen days of St. Martin ; if on the 
morrow of St. Martin, then in eight days of St. Hilary, 

if in eight days of St. Martin, then in fifteen days of St. 
Hilary ; if in fifteen days of St. Martin, then on the mor- 
row of the purification; if in eight days of St. Hilary, 
then in eight days of the purification ; if in fifteen 
of St. Hilary, then in fifteen days of Eaſter ; if on the 
morrow of the purification, then in three weeks from 
| the day of Eaſter; if in eight days of the purification, 
then in one month from the day of Eaſter; it in fifteen 
days of Eaſter, then in five weeks from the day of Ea- 
ter; if in three weeks from the day of Euſler, then on 
the morrow of the Aſcenſion of our Lord; if in one 
month from the day ot Eaſter then on the morrow of the 
| Holy Trinity; if in five weeks from the Cay of Eaſter, 
then in eight days of the Holy Trinity; it on the morrow 
of the Holy Trinity, then in three weeks from the dav 
of the Hely Trinity; if in eight days of the Holy Trinity, 
then on the morrow of All Souls ; if in fitteen days of 
the Holy Trinity, then on the morrow of St. Martin; 
if in three weeks of the Fic}; Trinity, then in eight 
days of St. Martin. | | 
| Seat. 4. In all writs of dower unde nibil babet, aiter 
iſſue joined, it ſhall not be recdful to have above fifteen 
days betwixt the teſte and return of the venire, cr any 
* proceſs for trial of the iſſue. 

Seft. 5. All writs and proceſs to be made cut of any 
of his majeſty's courts at Weſimmjter, ard having day 
from the fourth day of the morrow of the Aſcenſan, to 
| the morrow of the Holy Trinity, ſhail be good notwith- 
ſtarding there be not fifteen days between the teſte and 
the return of the ſaid writs. | 

Sect. 8. Upon common recoveries in writs of entry, 
and writs of right of advowſen, all writs of ſummons 

to warrant upon the appearance of the tenant to ſuch 
writ of entry ard writ of right of advow ſon, ſhall be a- 
| bridged to four returns excluſive. 

Sect. g. In ſuch cafes as ſpecial days have been uſed to 
be given, it ſhall be lawful to the juſtices of the King's 
| courts of record to appoint ſpecial days of returns. 

Sect. 10. The days of aſſize in darrein preſentment, 

and in a plea of quare impedit limited by the ſtatute of 
Maribridge, 52 a. 3. c. 12. and alſo the days to be gi- 
ven in attaint limited in 5 Ed. 3. c. 6. and 23 H. g. c. 3. 
not contrary to this ac, ſhall ſtand in force. See Dar. 
TERMS OF THE LAW, Are artificial or techni- 
cal words and terms of art, particularly uſed in and a- 
dapted to the profeſſion of the law. 2 Hawk. 23 
TERMS FOR PAYMENT OF RENT, (Termini 
cenſuales,) Rent-terms or tunes, the four quarterly feaſts 
| upon which rent was uſually paid. Cowell, edit. 1727. 
TERRA, 


ö 


— — 


þ 


tenen, ) Is he who has the actual poſſeſſion of the land, 


T 
the 


E R 

TERRA, In all of tenure in domeſiday regii- 

ter, is always rr 

guiſhed ay the Syhoa, Pratum, Sc. See Kennet" 

in Terre. 

ERRA AFFIRMATA, Land let to farm. 
TERRA CULTA, Land that is tilled, or manured; 

and terre inculta, the » Where there is mention of 

terra culta, and terre inculta. Mon. Angl. 1 Par. fol. 


00. b. 

5 TERRA DEBILIS, Weak or barren land. Ing. 22 
2. | 
K 3 RA DOMINICA VEL INDOMINICATA, 

The demeſne land of a manor. Cowell, edit. 1727. 
|. .o ere 
or plowed. . par. 1. /. f | 
* FERRA EXT . directed to the 
eſcheator, &c. willing him to enquire and find out the 
true yearly value of any land, &c. by the the oath of 
twelve men, and tocertify the extent into the chancery, 
rf FRUSCA, Fe 

TERRA FRUSCA, Freſh-land, or ſuch as hath not 


Aar. Was land ſubject to the pay- 


ment of Hydage, and the contrary was terra non bydata. | 
Selden. | 
TERRA LUCRABILIS, Land that may be gained 
from the ſea, or incloſed out of a waſte, to a particular 
uſe. Men. Ag. 1 Par. ,. 406. 
TERRA NORMANNORUM, In the beginning of 
H. 3. ſuch land in Englund as had been lately held by tome | 
Nerman, who by adiering to the French King, or 
Dauphin, had forfeited his eſtate in this kingdom, which 
this means became an eſcheat to the crown, was called 
ER Ro A 
at uroech. Antig. p. 197. 
TERRA NOVA, Is land new ; + AG 
ed from wood ground to arable, vel terra noviter conceſſa. 
TERRA PUTURATA. See PuTura. 
TERRA SABULOSA, Gravelly or ſandy ground. 


. ro El. 3. n. 

EAA VESTITA, Is u'ed in old charters for land 
ſown with corn. Cowell, edit. 1727. 

TERRA WAINABILIS, Tillable land. IA. ib. 

TERRA WARENNATA, Land that has the liber- 
ty of free warren. Rot. Furl. 21. Ed. i. 

TERRA BOSCALES, Woody lands. Ing. 2 par. 8 
Car. 1. num. 71. | | 
held free from feodal ſervices, in a/ledio, in ſacage, deſcen- 
dible to all the ſons, and therefore called Gavel-kind, were | 
deviſeable by will, and thereupon called Terre teftamen- 
tales, 28 2 them ＋ ſaid to be 
teſtament? dignus. Sir Henry Spelmun of Feuds, cap. 5. 
TERRAGE, ( Terragium, ) Edward the third granted 
to Febn of Gaunt, and 2 his wite, for their lives, 
quod fint quieti de tbelonio, paſſagio, Joacrag ie, laſtagia, tal- 
lagin, caruagzio, pri ſcagio, pickagio& terragio, which ſeems 
to be an e ion 4 ir, viz. Boons of ploughing, 
reaping, l all 1 —_ 
and 4 — edit. 1727. | 

TERRAR, (Terrarium vel c terrarum,) Is a | 
book or roll, wherein the ſeveral either of a ſingle 
perſon, or of a town are deſcribed, containing the quanti 
of acres, boundaries, tenants names, and ſuch like. 1 
Eliz. cap. 17. In the exchequer there is a ferrar of all 
e in England made about 11 E. 3. Cowell, 

it. 1727. 

TERRARIUS, A land holder, or one who poſſeſſes 
rr Cowell, edit. 1727. 

RARIUS CAENOBIALIS, An officer in religi- 
ous houſes, whoſe duty perhape was to keep a terrier of 
all their eſtates, or to have heir lands exactly ſurveyed 
and regiſtered. » Dunelm'. 

TERRE-TENANT, or TERTENANT, (Terre 


; 
1 
f 


baldo Rege. Anno mini 716. edit. 1727. 
See Wuts and TESTAMENTS. 
TESTATOR, (Lat.) He that makes a teſtament. See 


which we otherwiſe calt the occupation. 39 El. 7. For ex- Swinburn of Wills and Teſtamente. And eſpecially fee a 
Vor. I. Ne. eng. 8Q 


3 


e wills or teſtaments by the | for a baten. 1 rſt. fol. 5. 1. 


, as if the 


ſheriff b This welt Ball dy frat cut inn uy arhes 
county, where ſuch perſon is thought to have where wi 
to faciefy : And this is termed 4 tefatum, becauſe the 
ſheriff hath —_— __— —— 
to be found in his bailiwick. See Kitchin's Return of 

rits, fol. 287. 
TESTE, I a word commonly uſed in the laſt part of 
every writ, wherein the date is contained, which begins 
with theſe words, Teffe me he, &fc. if it be an origi- 
writ ; or if judici ron og I = 
lite, according to the court whence it iſ- 


F 42. and Confulta- 
4 See 20 Yin. Abr. 262 —266. 
IAL, (mentioned in ſtat. 39 El. cap. 17.) 
hand of a juſtice of peace, te- 
place when and where a ſoldier or 
dike. e 
which he is to or fuch like. 3 ff. f. 85. 
e 
A fort of » which, among I, 1 
value of 18 denar. But in Henry the Eighth's time be- 
ing made of lightly gilt with filver, it was redu- 
ced to 12 in the beginning of Edward the Sixth 
to gad: and afterwards to 6d. For the fabrication and 
| ; fee Lownds's Coins, p. 22. 

, authors, to ſignify 
the New Teſtament. It was written in golden letters, 
and carefully preſervedin the churches. Cowell, edit. 1727. 
"  'TEXTUS ROFFENSIS, An ancient manuſcript con- 
taining many of the Saxon laws, and the rights, cuſtoms, 
tenures, (fc. of the church of Rocheffer, drawn up by 


Ernulph biſhop of that fee from 1114 to 1124. Cowell, 


edit. 1727. : 
THAMES, igating boats on the river 
Sis, canine 142 ae 


. 28. i 
" THANAGE OF THE KING, (Thoneginw Begin 
Signified a certain g's or property, 
whereof the ruler 14 was called Thane. Cowe 
edit. 1727. I, bo 
' THANE, (From the Sax. Thenian, miniſtrare,) Was 
the title of thoſe who attended the Engliſh Saxon Kings 
in their courts, and who held their lands immediately of 


' thoſe Kings, and therefore in Domeſday, they were pro- | 


miſcuouſly called thaini & ſervientes Regis, though not 
long after the conqueſt the word was diſuſed, and in- 
| Read thereof, thoſe men were called Barones Regis, who 
as to their dignity, were inferior to Earls, and took place 
next after Biſhops, Abbots, Barons and Knights. There 


were allo Bam minores, and thoſe were likewiſe called | 


barons : They were lords of manors and had a particu- 
hr juriſdiction within their limits, and over their own 
tenants in their courts, which to this day are called court- 
barons: But the word ſignifies ſometimes a nobleman, 


ſometimes a freeman, ſometimes 2 magiſtrate, but more | 


property an officer or miniſter of the King. Edward 
| ? and mine Eorles, and all mine 


6. m. 9. . Lamb. in his Expoſition of Saxon 
3 N Derne 
That it is „ equal with the fon of an 
in uſe us after. the | 
by Domeſday, and by a cer- 


tain writ of Willem the Firſt : Willielmus Rex ſalutat 
 Hermannum epi 


„ Stewinum, & Britwi, & omnnes | 


1 H E 


And in Domeſda- 
tenens, qui eſt caput manerii. Sce Mills, de Nubilitate, 
| fel. 132. The Saxon Thane was ſo called from Thenian, 

ſervice ;z and in Latin miniſter a miniſtranda. So that ; 
Thane at firſt (in like manner as an carl) was not pro- 
perly a title of dignity, but of ſervice. But according 
to the degrees ot ſervice, ſome of greater eſtimation, 

fome of leſs: So thoſe that ſerved the King in places of 
eminency, either in court, or commonwealth, were cal- 
led Thani majores and Thani Regis. Theſe that ſerved un- 
der them as they did under the King were called Than; 
| minares, or the leſſer Thanes. Cowell, edit. 1727. See 


ale. L. Ab. Suck lends as were granted by char- 


ter of the Saxon Kings to their Thanes with all immuni- 
ties, except the threefold neteſſity of expedition, repair 
of caſtles, and mending of bridges. Cowell, edit. 1727. 
\ THASCIA, Was a certain ſum of tributary money, 
| ng by the Romans on the Britons and their lands, 
paid every f 4 which payment continued under 
ſeveral reigns of the Saxen, Daniſh and Nerman Kings; 
for the word is mentioned in the laws of H. 1. c. 58. 
| THEFT, (Furtum,) Is an unhwful felonious taking 
| away of another man's moveable and pericnal goods, 
| againft the owner's will, with an intent to ſteal them; 
and this is divided into theft ſimply fo called and petit 
| theft, whereof the one.is of goods above the value of 
twelve pence, and is felony ; the other under that value, 
and is no felony, but called pe: larccny. See LARcExY 
and FELOXY. Theft (rom the perſon, or in the pretence: 
of the the owner, i; properly called ral bey. Feſt. Symbel. 
part. 2. tit. Indiclment, ſccl. 53, 59, fo. 
THEF T-BOTY, {Frum the Sex. Theof, i. e. Furtum, 
and Bote, Compenſat io,) Is the recciving of a man's goods 
again from a thief, after ſtolen, or other amends not to 
proſecute the felon, and to the intent the thief may eſ- 
| cape 3 which is an offence puniſhable with fine and im- 
| priſonment, c. H. P. C. 1350. if | 
| 'THELONIUM, or BREVE FESSFNDT QUIFETI 
| DE THELONIO, I: a writ lying ſor the citizens of any 
city, or burgeſſes of any town, that have a charter or pre- 
ſcription to free them from 2, againſt the officers of an 
| town or market, who would cor.ſtrain them to pay toll 
of their merchandize contfary to their ſaid grant or pre- 
 ſcription., F. N. B. fol. 226. 4 | 

THELONMANNUS, The toll-man or officer who 
received the toll. Cowell, edit. 1727. 

THELONIO RATIONABILI HABENDO PRO 
DOMINIS HABENTIBUS DOMINICA REGIS 
AD FIRMAM, Is a writ that lies for him that hath of 
the King's demeſne in fee-farm, to recover reaſonable 
toll of the King's tenants there, if his demeſne hath 
| been accuſtomed to be folſed. Reg. Orig. fol. 87. 
| THEMMAGIUM, A duty or acknowledgment paid 
by inferior tenants in reſpect of theme or team. Cowell, 
edit. 1727. . | 
| THENICIUM, Thenicii agrorum, i. e. Arborum cre- 
' ſcentium circa agras pra clauſura ecrum, vulgarly called 
| hedge-rows or dyke-rows. £ind:v. Cowell, edit. 1727. 
| THEODEN, In the degrees or diſtindtions of perſons 
among the Saxons, the earl or prime lord was called 
' thane, and the King's thane ; and the huſbandman or in- 
ferior tenant was called thecden, or under thane. See 
| THANE. - - | | 

THEOWES, The bordmen among our Saxons were 
called !Beowes and eſnes, who were not counted members 
of the commonwealth, but parcels of their maſters goods 
and ſubſtance. Spe/man of Feuds, cap 5. 

' THESAURUS, Was fometimes taken in old charters 
for thefaurarium, the treaſury ; and Domeſday regiſter, 


©. hs 


when kept at Wincheſter, was often called. Liber tbeſauri. 
c_ — 1 727. 

ITHETHINGA, A tithing. Thethingmannus, a ti- 
| thingman. Id. ib. | * 5 

| THIEF-TAKFR. , See Fxroxv. 

| THINGUS, (Thanvs,) A nobleman, 2 knight, or free- 
man. Cramp., Fur. fol. 197. Ss "off 
 THIRDBOROW, Is uſed for a conſtable, in ſtat. 28 
H. 8. c. 10. and Lamburd't Duty of Conſtables, fag. 6. and 


ſeem; 


T H W 


ſeems to be corr E 
nuus fedejuſſor. well, edit. 1727. 

Tabel, The third part of the corn or grain 
growing on the ground at the tenant's death's due to the 
tord for a heriot within a certain manor, and lands be- 
longing to the manor of Turfat in the county of Here- 
d. Id. ib. | 
RD NIGHT AWN-HINDE, (Trium nactium 
Heſpes,) By the laws of St. Edward, (cap. de Hoſpitibus.) 
If any gueſt lay a third night in an inn, he was accounted 
a domeſtick, and his hoſt was anſwerable for what offence 
he ſhould commit. Forman night, uncuth, twa night 
third night awnhind, that is, the firſt night a 
ſtranger,” the ſecond night à gueſt, the third night 4 do- 
meſtic. lib. 3 tract. 2. cap. 10. num. 2. 
writes 


enhine for agenhine. ; | 
D-PENNY. See DzxAnlus TzrTIUs Com- 
TATUS. 


THISTLE-TAKE. It was a cuſtom within the ma- 
nor of Halton, in the county palatine of Cheffgr, that if 
in drixing beaſts over the common, the driver permits 
them to graze or tale but a thiſtle, he fhall 
ny a to the lord cr the fee. And at Hiſterton in 
tingbamſbire, by ancient cuſtom, if a nauve or a cotta 


ger killed a ſwine above a year old, he paid to the lord | 


a penny, which purchaſe of leave to kill a hog was alſo 
called thiſtle-tale. Reg. Priorat. de Thurgarton. Cow- 
ell, edit. 1727. 

THOKES, Fiſh with broken bellies, 22 E. 4. cap 2. 
which by the ſaid ſtatute are not to be mixt or packed 
with tale-fifh. PE 
or end of names of places, ſignifies a ſtreet or village, as 
Aldeſtrap : From the Sax. Throp, villa, vicus. 

HRA Vr. OF CORN, (Trave bladi, from the Saxon 
Threav, i. e. a bundle, or the Britiſh drefa, i. e. twenty- 
tour) In moſt parts of England conſiſts of twenty- 
four ſhcaves, or four ſhocks, fix ſheaves to every ſhock, 
H. 6. cap. 2. yet in ſome counties they reckon but 
twelve ſheave» to the thrave. King 
923, gave by his charter to St. Fobn of Beverty's church, 
four thraves of corn from every plough-land in the Ea/t 
Riding of Yorkſhire. Cowell, edit. 1727. 

THREAD, Thread, outneal, to what duties liable on 


importation, 4 Will. & M. c. 5. Siſters thread exempt | 


from the two third ſubſidies, 7 Ann. c. 7. 
THRENGUS, See Dxzxcuts. Qyia vero non erant 
adhuc tempore Regis Willielmi milites in Anglia, ſed Thren- 
ges, præcipit Rex ut de eit milites fierent ad defendendam 
terram, fecit autem Lanfrancus Threngos ſuos mulites, &c. 
Somner's Gavelk. pag. 123, 210. They were vaſſals, 
but not of the loweſt degree of thoſe who held lands of 
the chief lord; the name was impoled by the conqueror ; 
for when one Edwerd Sharnhourn of Norfolk, and others, 
were ejected out of their lands, they complained to the 
Conqueror, inſiſting that they were always on his ſide, 
and never oppoſed him, which upon enquiry he found 
to be true, and therefore he commanded that they ſhould 


be reitored to their land, and for ever after be called | 


1 | 
THRIMSA, From the Saxon Thrim, which ſignifies 
thre:) Was an old piece of money of three ſhillings, 
according to Lambard, or rather, (as Selden thinks) the 
third part of a ſhilling, Titles of Flonzur, f. 604. See 
WerEGELD. It was certainly but a groat, or the third 
part of a ſhilling. Cowell, edit. 1727. 

THRITHING, (Thrithingum,) In the ſtatute of Mer- 
ten, ſignifies a court which conſiſts of three or four hun- 
dreds. Ca. 2 Inſt. f. gg. | 
, THROWERS AND THROWING SILK. See 

1. Ks. | 

THUANUS, The fole printing thereof granted to 
Samuel Buckley, 7 Geo. 2. c. 24. | 

THUDE-WEALD, A woodward, or one who looks 
after the woods. 

_ THUMELTM, Signifies a thumb: Tis mentioned 
in Leg. Ine, cap. 55. apud Brompton. 


THWERTNICK, A Saxon word, which in ſome old 
writers is taken for the cuſtam of giving entertainments 


| ly uſed for the Saxon Freakerag, inge= | to the theriff, Ge. for three nights. 


Pay a * 


— anno 


T I M 


TICK AND TICKING, To 


| e appointed to watch or attend 
ſhips, ill the cultom of the freight be raid. | 
fo called, becauſe they gp adored the We 
va! in the mouth. of the Themes, cod come up with the 
TIERCE, (Fr. Terr, 5.6. # third of third-par 4 
meaſure o iquid things, as wine, oil, c. ini 
he third part of 3 pipe, ot facty-rno galloos. Sr 38 
» C1 | A: 


7. 
which word tigh 2 ge) AX 
Cawell, edit. 1727. | 
An accuſatian: From the Sax. Tybtla, acru- 
4 3 d in the laws of 2 

* b 8 , | 
TILES, The earth for tiles is to be digged | 


at their arri- 


„ 
4 * 


ſand ſo made. Stat. 12 Geo. 1. c. 35. See Baicks. 
TILLAGE, (Aru uitura, ) Is of great account in law 

| as being very profitable to the commonwealth ; and 
therefore arable land hath the preference before meadow: 
paſtures, and all other ground whatfoever : And fo care» 
tul is our law to preſerve it, that a bond or conditien to 
reſtrain tillage, or ſowing of lands, Sc. is void. 11 


Rep. 53- * are hs yr wh ancient ſtatutes for encou» 
| ti | bandry, as the H 7. 
H. 8. 33 H. 8. 5 & 35 i. ms 


Cor. 2. 
| TILTING. Where one kills atother in 6ghting a 


| tilting, by the King's command, the accident is excu- 
ſable : But if it be by tilting without the command of 
the King; or by parrying with naked ſwords, covered 

with buttons at the points, Sc. which cannot be uſed 
without manifeſt hazard of life, it will be felony of man- 

| 1 „. 31. 

' building of houſes, — 8. c. 6. 

And - ans dy v or ing timber, 
2— i 1. fl. 2. cad. 48. 6 Gen. 1. 
cap. 10. | | 
| Oak timber (except for building) to be felled in 

April, May and June, 1 Tac. 1. 3 . | 
Oak bark not to be regrated, 1 Fac. 1. cap. 22. 


ſed. 19. 
Timber or boards, not to be imported but in Engliſh 

ſhipping, &c. 12 Car. 2. cap. 18. ſeri. 8. 
The importation of fir timber and deal boards, from 
the Netherlands or Germany prohibited, 13 U oe: 2. 
| | 4 


cap. 11. feet. 23. permitted from Germany, 
cap. 15. 

C c to 
what duties liable, 2 W. & M. e 5 | 
With the conſent of lords tenants, common 

be incloſed for planting timber, 29 Geo. 2. c. 36. 
Stat. 6. Geo. 3. c. 36 


— —— 


rſons have, of late years, wilfully and maliciouſly 


growing as well in the 


open 
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3 
INE r, Cincttum, ) Bruſhwood and thorns to make 
and repair hedges. Cowell, edit. 1727. 
1INPENNY, A cuſtomary tribute paid to the !ithing- 
muny to ſupport the trouble and charge of his office. 
Cowell, edit. 1727. | 


TIPSTAFF, Is one of the warden of the Fleet's men, 
that attend the King's courts with a painted flaff, for 
the taking ſuch into cuſtody as are committed by the 
court, and to attend ſuch priſoners as go at large by li- 
cence: theſe are otherwiſe called Buſtons. Stat. 1. R. 2. 
c. 12. and 5 Eliz. c. 23. you alſo are called Tip-ſtaves, 
that attend the judges with a kind of rod tipt with ſilver, 
and take into their charge all priſoners either commit- 
ted or turned over at the judge's chamber. Cowell, 
edit. 1727. | | 

TITHES, { Decime, from the Sax. Teotha, i. e. tenth,) 
In ſome of our law books are briefly defined to be an ec- 
cleſiaſtical inheritance, or property in the church, colla- 
teral to the eſtate of the lands thereof: But in others 
they are more fully defined to be a certain part of the 
fruit, or lawful increaſe of the earth, beaſts, men's la- 
bours, which in moſt places, and of moſt things, is the 
tenth part, which by the law, hath been given to the 
miniſters of the goſpel, in recompence of their attend- 
ing their office. 11 Co. Rep. 13. Dyer 84. 

Biſhop Barlow, Selden, father Paul, and others have 
_ obſerved, that neither tithes nor eccleſiaſtical benefices, 
(which are correlative in their nature) were ever heard 
of for many ages in the Chriſtian church, or pretended to 


be due to the Chriſtian prieſthood ; and, as that biſhop af- | Cr» 


firms, no mention is made of tithes in the grand codex of 
canons, ending in the year 451, which, next to the bible, 
is the moſt authentick book in the world ; and that ic 
thereby appears, during all that time, both churches and 
churchmen were maintained by free gifts and oblations 
only. Barſ!aw's Remains, p. 169. Selden © Tithes 82. 
See Watſon's Compleat Incumbent, p. 3, 4» &c. 

And Mr. Se/den has ſhewn us, that tithes were not | 
introduced here in England, till towards the end of the 
eighth Century, 7. e. about the year 786, when pariſhes 
and eccleſiaſtical benefices came to be tettled, for, as is 
faid, tithes and eccleſiaſtical benefices being correlative 
the one could not exiſt without the other ; for whenever 
any eccleſiaſtical perſon had any portion of tithes granted 
to him out of certain lande, this naturally conſtituted the 
benefice ; the granting of the tithes of ſuch a manor or 
pariſh, being in fact, a grant of the benefice ; as a grant 
of the benefice did imply a grant of the tithes: And 
thus the relation between patrons and incumbents was 
analogous to that of lord and tenant by the feudal law. 
Selden of Tytbec, $6, &c. 


About the year 794, Offa, King of Mercia, (the moſt | 


potent of all the Saxon Kings of his time in this iſland,) 
made a law, whereby he gave unto the church the tithes 
of all his kingdom, which the hiſtorians tell us was done 
to expiate for the death of Ethbeibert, King of the EA 
Angles, whom in the year preceding he had cauſed baſely 
to be murdered. But that tithes were before paid in 
England, by way of offerings, according to the ancient 
uſage and decrees of the church, appears from the canons 
of Egbert, archbiſhop of Tork, about the year 750. And 
from an epiſtle of Boniface, archbiſhop ot Mentz, which 
he wrote to Cutbbert, archbiſhop of Canterbury about the 
ſame time; and from the ſeventeenth canon of the ge- 
neral council held for the whole kingdom at Chalcuth, 
in the year 787. But this law of Ofa, was that which 
firſt gave the church a civil right in them in this land, 
by way of property and inheritance, andenabled the clergy 
to gather and recover them as their legal due, by the 
coercion of the civil power. Yet this eſtabliſhment of 
Offa reached no further than the kingdom of. Mercia, 
over which Offa rei until about ſixty 
years after, enlarged it for the whole realm of England. 
Prideaux on Tithes 166, 167. | 


1. Of what tithes are in general due; and where per- 
ſonal tithes are due. 

2. Of what predial tithes are due; and of the lithe of 

/lment, corn, bay, and wood. 


r= 


* 
3. Of bat mixed tithes are due. 


4. Of recovering ſmall tithes in a ſummary way ; 
recover. ng tithes due from quakers. n.. 


EW what? tithes are in due; and where per- 
PLoS. Ard ws as on” 
| Tithes are due either de jure, or by cuſtom: All 
tithes, which are due de jure, ariſe from ſuch fruits of 
the earth as renew annually; or from the profit that 
accrues from the labour of a man. Hence it follows, 
that ſuch tithes can never be part of, but muſt always 
be collateral to, the land from which they ariſe. 11 Rep. 
13» 14. Priddle v. Napier. : | 
Nay, tithes due de jure are 
of land, that if a leaſe is made 
a rectory, with all the 
and there is beſides a covenant, that 
thall be in full ſatisfaction of ev 
and demand belonging 
is not expreſly diſcharged of tithes, t 
ble to the payment thereof. 11 Rep. 
Napier. 1 Roll. Abr. 65 5. pl. ». 
Cre. Car. 362. 
No tithe is de jure of the f a mine or of a 
quarry ; becauſe this is not a fruit of the earth renewing 
annually, but is the ſubſtance of the earth, and has per- 
haps been ſo for a great number of years. F. N. B. 
33. Bro. Diſm. pl. 18. 2 Inſt. 65x. 1 Roll. Ar. 637. 


as þ 


637. | | 
4 + fs of tele 
from the earth itſelf. 2 Mad. 77. Stoutfield*s 
Nor is tithe due de jure of turf, or 
cauſe both theſe are part of the foil. 1 Med. 
It has been held, that no tithe is due de jur 
does not renew annually. 1 Rell. Abr. 


one of theſe, and all things of the like kind, 
cuſtom become tithable. 1 Roll. Abr. 642. . 


8. 


no payment. 2 iſs. 659 
116. Gilb. Eg. Rep. 193, 194. —_— 

There is likewiſe in moſt ancient cities, and boroughs, 
A _ pay tithes for houſes ; without which there 
would be no maintenance in many pariſhes for clergy, 
120 Rep. 16. Graunt's caſe. 3 
It was held by three barons of the Exchequer, Frice, 
Montague, and Page, contrary to the opinion of Bury 
Chief Baron, that two tithes may be due of the ſame 
thing, one de jure, 


mixt. Such tithes ariſe from the profit the perſo- 
nal labour of a man, in the exerciſe of any art, trade 
or employment, are called perſonal tithes. 2 nf. 


649. | 

"By the ſtat. 2 F 3 Ed. 6. c. 13. par. 79. Common 
— ww... 
ti 


No perſonal tithes are due from ſervants in huſbandry ; 
for by their labour the tithes of many other things are in- 

creaſed. 1 Roll. Ar. 646. pl. 1. 
The better opinion always was, that a miller, except 
3 a corn mill, was only liable to the payment 
8 | | of 
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0 L. II. Ne 130. 


T 
. Agiſting, in the ſtrict ſenſe of 


I 


F 


＋ 


T 


th 
of 
as 

pay tithe for the 


y uſed 


E -o- 
+ But this word is conſtant 

— ——— 
7 


uring of a beaſt the 


1 


118 
A5 Th 


11115 


15 ang 1411 
1154 

115 

8 15 

* 11s n 

12 115441 


110 


* 
Rl 


f 1 


144 11 Ly 


Ml 


1 1 


111 


TE 


3298 
155 


mw 11 ] 
1414111 11 


ſort of cattle 


5223 
11 


222 2 — 


1 El 111 2; 
Ih f ona 322 HH 
" Jas 7 1121 tf TE 
© {35 Th: 2312 14 111 
& 482 88 TH T7. 
5 M 293 ,33% 024 
19187 11111 its 

te HP RT 
216K 12H let ile 1 
FE Wn 
1 H ef 111 
11271 
Ha, 

: I 1 

1 0 15 : Ree 411K 


1 
ka conſequence of this, 2 ſtatute was made in theſe 
words : * At the complaint of the Great men and Com- 
mons, ſhe w ing by their petition, that when oy ſell their 
groſs wood, of the age of 20 or 40 years, and of a greater 
age, to merchants, to their own profit, and to the aid of 
the King in his wars, the parſons and vicars of Holy 
church do implead and trouble the faid merchants, in 
court chriſtiam for the tithe of the ſaid wood, under the 
denomination of fl cedra; by the reaſon of which 
chey cannot ſelb their wood for the real value, to the 
great damage of themſelves and the realm 3 it is ordained 
and eftablithed,. that a prohibition in this caſe ſhall be 
granted, ard upon the ſame an attachment, as it hath hi- 
therto been.” 45 Ed. 3. c. 3. ; 

From theſe petitions and anfwers, from this ſtatute, 
ard from books of the beſt authority, it appears plainly, 
that ro tithe of groſs wood was due de jure at the Com- 
mon law; and that the demand thereof as ſuch by vir- 
tue of the conſtitution made by the archbiſhop, was an 
encroachment. 2 Inft. 642. Ed. 3. c. 3. Plowd. 
470. Bro. Paroch. pl. 1. Cro. fac. 100. | 

After the making of this ſtatute, prohibitions were 
eonſtantly gr to ſuits inſtituted in ſpiritual courts 
for tithes of wood ? But two queſtions often aroſe, 
What is groſs wood? And of what age groſs wood 
mult be before it is exempted ſiom the payment of tithe ? 
2 In A 643» 644, 645 


or the putting an end to theſe, it hath been long ſet- 


ted, that by grols wood is not meant ſmall wood, nor | 


large wood, but ſuch wood as is generally, or by the 
euſtom of a particular part of the country, uſed as tim- 
ver; and that all ſuch wood, if of the age of 20 years, 
is exempt from the payment of tithe. 2 inſt. 642, 643. 
Cro. Eliz. 1. 12 fied. 524. Bunb. 127. ; 

Oaks, aſhes, and elms, being univerſally uſed as tim- 
ber, it has been always held, that ſuch trees, if of the 
age of 20 vears, are groſs wood. 2 Inſt. 642. . 

It hath been held upon great deliberation, notwith- 
ſtanding what is laid down to the contrary in Plowd. 470. 
that a horn-beam tree, if of the age of 20 years, is gro's 
wood; becauſe this is uſed in building and repairing. 
2 Inſt. 643. EY 

It has for the ſame reaſon been held, that an aſpen 
tree, of the age of 20 years, is groſs wood. Bid. 

Tithes are not in the general due of beach, birch, 
hazel, willow, fallow, alder, maple or whkite-thorn 
trees, or of any fruit trees, of whatſoever age they are: 


Becauſe theſe are not timber. Plazwd. 470. Cre. Elia. 


1 Cro. Fac. 190. 1 Roll. Sr. 640. ph. 5. pl. 6. Brownl. 
3 if the wood of any of theſe trees is uſed in a 
particular part of the country, where timber is ſcarce, in 
building and repairing, no tithe is due of ſuch wood, if 
of the age of 20 years, in that part of the country. Heb. 
219. Breton. 94. | 


It is laid down in ſeveral old books, that, if a timber | 


tree, after it is of the age of 20 years, decays fo as to be 
unfit to be uſed in building, no tithe is due of the wood 
of this tree; becauſe it was once privileged. 
48. Cro. Eliz. 477. Cre. Fac. 100. 1 Roll. Abr. 640. 
. 2. | 
F But the contrary is laid down in ſome other books. 
In two of theſe it is laid down, that, if the wood of 
2 coppice has been uſually felled for firing, ſuch wood 
ſhall pay tithe, altho? it ſtand till it be 40 years of age. 
Sid. 300. 1 Lev. 189. | 
And in another it is laid down, that, if the wood of 
— is ſold for firing, it is, altho” _ was 
the age of 20 years, liable to pay tithe. . 
v. The Earl of Kent. * — 
The reporter of this laſt caſe mentions four others, in 
which the ſame had been held; and fays, that it was in 


one of them laid down, that the wood of timber- trees 
is only exempted from the payment of tithe, on the 


— of its being uſed in building. Buckle v. 
anacre. 

The doctrine, however, of the old books is confirmed 
by a very late caſe in the court of Chancery. 


ir Rep. 


T 1 1 


A bill being brought lor tithe of the loppings of ti 
trees, which had been fold for firing, "up tg infited 2 
this wood, which would otherwiſe have been exempted 
from the payment of tithes, was liable therete, becauſe 
it was fold to be uſed for ſiring; and the caſes juſt now 
cited were relied upon: But the bill was diſmiſſed; an 4 
by Hardwicke Chancellcr, in the caſe in 1 Lv. us 
and Sid. 300. the wood in queſtion was coppice woes 
which had been uſually felled for firing; and 1vch wood. 
of whatever age it is, is always titheable. The caſe of 
Greenaway and the carl of Kent, is quite a fin 
one, and'is not law; for in the caſe of E.lye and Hux!.. 
Hil. 11 Geo. 1. it was agreed, that no tithe is duc os 
the wood of a timber tree, which has bee 


l n once pri- 
vileged from the pam of tithe, altho” ſuch wood is 
ſold to be uſed for 


firi AMS. Rep. Waltan v. 7 
Mich. 25 Geo. 2. 81 ls 


It is laid down in divers books that, if a timber. tree 
of the age of 20 years is lopped, no tithe ſhall be paid 
of the loppings altho they are not of 20 years growih, 
for that the tree, which is privileged, ſhall privilege the 
loppings. Bro. _ pl. 14. 11 Rep. 4. Cro. Eliz, 4. 
Godb. 78. 1 Roll. Abr. 640. pl. 3. 

But the doctrine laid down in one old book, is, that 
ſuch loppings of a timber- tree, as are of the age of 20 
years, ſhall be exempted from the payment of tythe; 
and 8 as 2 2 branches of that 
ma in building. wid. 470. v. Malin 

The former, ——ů is the wa eee 4 mm 

In the caſe juſt now cited, it appeared, that the | 
pings of the trees, for tiihe of which the bill was 
brought, were not of 20 years growth: But it alſo ap- 
peared, that the trees were of the age of 20 years, before 
they had ever been lepped. It was held by Hardwicke, 

Chancellor that no tithe was due of theſe loppi 
for that, if a tree is once 


| 


ivileged from paying tithe, 
the privilege extends to all future loppings, of w hatſo- 
ever age they are. MS. Rep. Walten v. Tryon. 

It has been ſaid, that, altho? a tree has been once lop- 
ped before it was of the age of 20 years, the future lop- 
pings of ſuch tree, provided theſe are of twenty years 

growth, are not titheable. 1 Roll. Abr. 640. pl. 1. 

But in the caſe already cited, it was laid down by 
 Hordwicke Chancellor, that wherever a tree has been 
lopped before it was of the age of 20 years, all future lop- 

ing, altho? ever fo old, are liable to pay tithe. MS. 
ep. Walton v. Tryen. | 

It has been laid down, that if a tree, which was once 
privileged from paying tithe, is felled, the germins that 
ſpring from» the root of ſuch tree, are alſo privileged. 
11 Rep. 48. Liford's caſe. | | 
But, in the caſe already cited, it was faid by Hard- 
 wicke Chancellor, that all germins which ſpring from 
the roots of trees that have been felled, are titheable. 
MS. Rep. Nalton v. Tryon. 

The woed of a coppice, which has uſ 
for firing, is liable to Pay tithe, altho? the ſame is of 
the age of 40 years. 1 Lev. 189% Sid. 300. 

And in the cafe fo often cited, it was ſaid by Hard- 
wicke Chancellor, if, when the wood of coppice is felled, 
ſome trees growing therein, which are of the of 20 
— and have never been lopped, are lopped, and theſe 


been felled 


loppings are promiſcuouſly bound up in with the 
coppice wood, tithe muſt be paid of the whole : becauſe 


it would be very difficult to ſeparate the tithable wood 


from that which is not ſo; and the owner ought to ſuf- 
oo for his folly in mixirg them. MS. Rep. Walton v. 
ryon. 


| 3. Of what mixed tithes are due. 


Such tithes as ariſe from beaſts or fowls, which are fed 
with* the fruits of the earth, are called mixed tithes. 
2 Haft. 649. 1 Roll. Abr. 635. | 

| things are by the ecclefiaſtical law liable to pay 
ſuch tithes, which by the Common law they are not. 
2 Inft. 621. 4 Med. 344. | 


| The 


1 1 


The deſign under this head is to ſhew, of what mixed 
tithes are due by the Common law. : 

In doing this it will appear, that ſome things, which 
are in the general exempted therefrom, become by cuſ- 
tom liable to the payment of mixed tithes. 1 Roll. Ar. 
635. c. fl. 3. 636. pl. 7. Cro. Car. 339. Ventr. 5. 

"a will al'o appear, that divers things, which are in 
the general liable thereto, are under ; 
ſtances exempted from the payment of mixed tithes, 1 
Rull. Abr. 645. Pl. 14. pl. 16. : f 

But, wherever any fraud is uſed, to bring a thing un- 
der theſe circumſtances, by reaſon of which, if it had 
come fairly under them, it would have been exempted 
from the payment of a mixed tithe, it is by ſuch fraud 
rendered liable thereto. 1 Roll. Abr. 645. pl. 15, 646. 

17. 
* As it would be tedious, to enumerate all the things, 
which are liable to pay mixed tithes, only thoſe ſhall be 
mentioned concerning the tithe of which ſome queſtion 
has ariſen: But, from ſuch as will be mentioned, it may 
be eaſily collected, of what other things mixed tithes are 
due. 

Tithes are in the general due of the young of all 
beaſts, except {uch as are fere nature. 

But none are due of young hounds, apes, or the like, 
becauſe ſuch beaſts are kept only for pleaſure. Bro. 
Diſm. pl. 20. 

No tithe is due of the young of deer; for theſe are 
ere nature. 2 Inf. 651. 

Ard tor the ſame reaſon none is due, but by cuſtom, 
of young conies. 1 Roll. Abr. 635. C. pl. 3. Cre. Car. 
339. i Fenty. 5. 


The young of all birds and fowls, except ſuch as are 


fere nature, are in the general liable to pay tithes; un- | 


leſs the eggs of ſuch birds or fowls have before paid tithes. 
1 Roll. Ar. 642. pl. 6. 2 Will. Rep. 463. 

But no tithes are due either of the eggs or of 
any birds or fowls, which are kept only for pleaſure. 


Bro. Diſm. pl. 20. l 
eggs or young of partridges 


No tithes are due of the 
pheaſants, becauſe theſe are feræ nature. Moor 
| 2 Will. Rep. 463. 

If a man keep pheaſants in an incloſed wood, whoſe 
wings are clipped, and from their eggs hatches and brings 
up young ones, no tithe is due of theſe young pheaſants, 
altho' none was paid for their eggs: Becauſe the old 
ones are not reclaimed, and would go out of the inclo- 
ſure, if their wings were not clipped. 1 Roll. Ar. 636. 

4 
: u was heretofore held, that neither the eggs nor young 
of turkies are tithable; turkies being feræ natures. Moor 
599. Hughes v. Price. 

But it has been held in a modern caſe, that, as tur- 
kies are now as tame as hens es other poultry, tithe 1s 
due of their eggs or young. 2 Will. Rep. 463. Carle- 
ton v. Rrightwell. 

No tithe is due of ſuch young pigeons as are ſpent 
in the houſe of the perſon who breeds them. 1 Kall. 
22 Z. pl. 4. pl. 6. 1 Ventr. 5. 12 Mad. 77. 12 
Mod. 47. 

* if any young pigeons are ſold, tithe is due of 
them. 1 Rall. Abr. 644. Z. pl. 5. pl. 6. 
Ilka man pays tithe of young lambs at Marks-tide, 

and at Midſummer aſfizes ſhears the other nine purts of 
the lambs, tithe is due of the wool : For altho' there is 
but two months between the time of paying tithe lambs, 
which were not ſhorn, and the ſhearing of the reſidue, 
there is in this caſe a new increaſe. 1 Roll. Ar. 642. 
R. pl. 7. Bunb. go. 

[f a man ſhears his ſheep about their necks at Michael- 
mas time, to preſerve their fleeces from the brambles, no 
tithe is due of this wool: for it appears, that this, 
which is done before their wooll is much grown, can never 
be for the ſake of the wool. 1 Rall. Abr. 645. Pl. 16. 

If a man, after their wool is well grown, ſhear his 
ſheep about their necks, to preferve them from vermin, 
No tithe is due of the wool. 1 Roll. Abr. 645. pl. 14. 

If a man, a little before ſhearing time, cuts dirty locks 
of wool from his ſheep to preſerve them trom vermin, no 

Vor. II. Ne 139. 


icular circum- | 


of theſe caſes, if more wool, than ougk: 


been cut 


off is fraudulently cut off, tithe muſt 
of the 


to 

be paid 1 Roll. Ar. 645. pl. 15. 646. 
pl. 

wool of ſheep killed to be ſpent in the houſe, or of the 
wool of thole which die of themſelves. Litt. Rep. 31. 
| Civil v. Scot, Paſch. 3 Car. 

Baut in another caſe, a few years after, it is laid down, 
that tithe is due of the wool of ſuch ſheep as are killed 
to be ſpent in the houſe. 1 Rol. Abr. 646. pl. 18. 

Dent v. Salvin, Paſch. 14 Car. | 
| Fiſh taken in a or in any incloſed river, are 
1 x Rol. Abr. 636. pl. 4. pl. 6. 
pl. 7. 


£ 
But no tithe is due, except by cuſtom, of fiſh taken 
in the ſea, or in any open river, altho” they are taken 
1 ſuch fiſh are 
| fer nature. Noy 108. 1 Rol. Abr. £36: pl. 4. pl. 
6. pl. 7. Cro. Car. 332. 1 Lev. 179. Sid. 278. | 
and bees-wax are both tithable. Fitzb. N. B. 
51. 1 Rel. Ar. 635. C. pl. 1. Cro. Car. 559. 1 
But, where the tithe of their honey and wax has been 
paid, no tithe is due of the bees. Cro. Car. 404. non. 
No tithe is due of the milk ſpent in the houſe of « 
farmer; provided ſuch houſe ſtands in that pariſh in 
which the cows are milked. L. Royer. 129. Scales v. 
Lowther. 


4. Of recovering ſmall tithes in a ſummary may; and 
of recroering tithes due fram quakers. 
By the 7 £ 8 V. 3. cap. 6. ,. 1. It is, for the more 
eaſy recovery of ſmall tithes, where the ſame do not 
amount to abore the yearly value of forty ſhillings, from 
any one perſon, enacted, That if any perſon ſhall 
ſubtract or withdraw, or fail in the payment of ſuch 
| (mall tithes, by the ſpace of twenty days after demand 
thereof, that then it ſhall be lawful for the parſon to 
whom the ſame ſnall be due, to make his complaint in 
writing to any two juſtices of the peace, within the 
county or place where the fame ſhall grow due; neither 
of which juſtices is to be patron of the church whence 
1 ways intereſted in ſuch · 
tithes.” | 

But by par. 6. it is provided, © That no complaint 
ſhall be heard as aforeſaid, unlek it ſhall be made within 
two years after the fame tithes become due.” 

And by par. 10. it is provided, That no 
who ſhall begin any fuit, for the of fuch ſmall 
tithes, in the court of exchequer, or in any eccleſiaſtical 
court, ſhall have any benefit of this a& for the ſame 
matter.” 

By par. 2. it is enacted, That the faid juſtices ſhall 


| fummon, in writing under their hands and ſeals, by rea- 


ſonable warning, e rſon againſt whom complaint 
ſhall be made as aforeta; 12 after his appearance, or 
upon default of appearance, the ſaid writing being proved 
before them upon oath, the ſaid juſtices ſnall proceed to 
hear and determine the faid complaint, and ſhall in wri- 
ting under their hands and ſeals adjudge the cate, and 

give ſuch reaſonable allowance for ſuch tithes as they 
ſhall judge to be juſt, and alſo fuch coſts and charges, 
not exceeding ten ſhilliugs, as upon the merits of the 
cauſe ſhall appear juſt.” 

And by par. 4. the juſtices are impowered to admini- 
ſter an oath to any witneſs produced. 

But by par. g. It is enacted, That if any perſon com- 
plained againft ſhall inſiſt upon any preſcription, compa- 
ſition, modus decimandi, ot other title, whereby he ought 
to be freed from the of tithes ; and ſhall deliver 
the fame in writing to the faid juſtices; and ſhall give 
to the complaining ſufficient ſecurity, to pay all 
ſuch coſts as ſhall be given againſt him, upon a trial at 
law, in caſe the faid title ſhall not be allowed; that then 
the ſaid juſtices ſhall forbear to give judgment.” 

By par. 3. A diftreſs is given, © In caſe of refuſal or 
* 9 the ſpace of 10 days after noticg given, to 


roy 


i 


| 


By the 7 & 8 W. z. 

* 0 e any quaker 

pound, for his great or ſmall 

the two juſtices of the 

other uch juſtice of the peace as 

church, to which the ſaid tithes belong, or 
any 1 ſaid ti int 
of the , 
by 


S558 
4 


der 
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And by the fame ; 
ceedings, or 2— had by virtue of this act, ſhall 
be removed or ſuperſeded by any writ of certiorari, or 

other writ out of his majeſty's courts of Weſtminſter, or 

any other court whatſoever, unleſs the title to ſuch tithes 
ſhall be in queſtion.” 
By the 1 Gee. 1. ff. 


bar. it is enacted, © That no pro- 


2. cap. C. par. 2. The like re- 
medy is given for the recovery of all tithes and all other 
eccleſiaſtical dues from quakers, as by the 7 & 8 W. z. 
cap. 34. is given for tithes to the value of ten pounds. 
And it is thereby further enaQted, © That any two or 
more juſtices of the peace of the ſame county or place, 
other than ſuch juſtice as is patron of the church, or 
chapel, to which the ſaid tithes or dues belong, or any 
ways intereſted in the ſaid tithes, upon complaint of any 
parſon, vicar, curate, farmer or proprietor of ſuch tithes, 
or other perſon, who ought to have, receive or collect, 
any ſuch tithes or dues, are hereby required to ſummon, 
in writing under their hands and ſeals, by 
warning, ſuch r or quakers, againſt whom ſuch 
complaint ſhall be made; and after his or their appearance, 
or upon default of appearance, the ſaid warning or ſum- 
mons being proved before them upon oath, to proceed to 
hear and determine the ſaid complaint, and to make ſuch 
order therein as in the ſaid act is limited or directed; 


and alſo to order ſuch cofts and charges, not exceeding | 


3-0 -&A 
ten ſhillings, as upon the merits of the cauſe ſhall ap. 
pear juſt ; which order ſhall and may be io executed, 
and on ſuch appeal may be reverſed or affirmed, by the 
quar ter-ſeſhons of the county or e, with 

St 00d come for the ms od not be re- 
moved into any other court, unleſs the title to ſuch tithes 
n in like manner as in and by the 
ſame act is limited and provided.” | 

For more learning on this ſubject, fee 5 Bac. Sr. tit. 
Tithes, 8 Vin. Abr. tit. Dijmes, and a new treatiſe on 
the laws concerning Tithes. 
which ſignifies Decuriam,) Signifies, (according to Lam. 
bard, in his Duty of Conſtables) the number or company 
of ten men with their famikes, connected together in 4 
ſociety, all being bound to the King for the peaceable be- 
haviour of each other. Of theſe companies, there was 
one chief or principal perſon, who from his office was 
called teotbung-man, at this day in ſome places tithing- 
man, but is indeed a conſtable, for the old way of tithing 
is long ſince left off. It is alſo uſed for a court. 
charta, cap. 25+ Merten, cap. 10. and 23 E. 3. cap. 4. 
Cowell, edit. 1727. See Cu PLEDGE, Franx. 
PLEDGE, DECENN1ER and TarramG. 

TITHING-MEN, In the Saxon times, for the better 
conſervation of peace, and the more eaſy adminiſtration 
of juſtice, every hundred was divided into ten diſtricts or 
tiebings, each tithing made up of ten friborgs, each fri- 
berg of ten families; which tithing-men, or civil deans 
were to examine, and determine all leſſer cauſes between 
villages and neighbours, but to refer all matters 
to the ſuperior courts, which had a juriſdiction over 
the whole hundred. Cowell, edit 1727. See Ken. Pa- 


roch. Antig. p. 6 | 
— (raab, Properly is when a man hath law- 
ful cauſe of into lands whereof another is ſeiſed, 
for which he can have no action, as title of mortmain, 
or title to enter for breach of condition : But legally this 
word title includes a right; alſo title is the more gene- 
ral word, for every right is a #itle, but every title is not 
_ 2 right for which an — lieth, and therefore 
itulus e juſla cauſa poſſidendi quad naſtrum eſt, and ſig- 
r 2 * 
has titie is by fine or feoffment. And as by a releaſe of 
2 right a title is releaſed, fo by releaſe of a title, a right 
is releaſed alſo. See Co. 4 Rep. Edw. Altham's caſe. 
| This is a word mentioned in ſeveral councils and ſynods ; 
| and it ſignifies the church to which a prieſt was ordained, 
and where he was conſtantly to reſide. Concil. Lenden. 


reaſonable | 


an. 1128. Nullus in prefbyterum, nullu in diaconum, 
nift ad certum titulum, ordinetur. There are many rea- 
| ſons why a church is called titulus. But that which 
ſeems the beſt, is, becauſe in former days the name of 
the Saint to whom the church was dedicated, was en- 
graved on the porch, as a ſign that the faint had a title 
to that church. From whence the church itſelf was 
; afterwards called fitulur. Cowell, edit. 1727. See 20 
Fin. Ar. 278—288. | 
| TITLE OF ENTRY, Is when one ſeifed of land 
in fee, makes a feoffment thereof on condition, and the 
condition is broken; after which the feoffor hath title to 
| enter into the land, and may do ſo at his pleaſure, and 
by his entry the freehold ſhall be ſaid to be in him pre- 
 ſently. And it is called Title of Entry, becauſe he can- 
not have 2 writ of right againſt his feoffce upon condi- 
tion, for his right was out of him by the feoffment, 
which eannot be reduced into entry; and the entry muſt 
be for the breach of the condition. Corvell, edit. 1727. 

TITINYLEKS, Tale-bearers. Id. ib. 

TIVERTON IN DEVON, For rebuilding the town 
of, 5 Geo. 2. c. 14. | 

TOALIA, A towel. In the inquiſition of ſerjeancies 
and knight's fee, within the counties of Eſſex and Hert- 
ford, made in the 12th and 13th year of King Jobn.— 
Petrus Picote tenet dimid. Heydene per ſerjantiam ſervi- 
endi cum una toalia ad coronationem Regis—i. e. by the 
ſervice of waiting with a towel at the King's corona- 


tion.— Ex Lib. Rub. Scaccar. fel. 137. 
TOBACCO, 


S IM 
TOBACCO, Not to be planted in ingland or Irelcntd, 
tec. 12 Car. 2. c. 34. 15 Car. 2. c. J. . 18. 22& 


23 Car. 2. c. 26. 5 Geo. 1. c. 11. / 19. 

x duty of 34 per pound upon tobacco, 1 Fac. 2. 
As duty made perpetual, and part of the Seuth-Sea 
fund, by 9 Anm. c. 21. ; | 

Security to be given on importing tobacco, 7 & 8 N. 


3. 6. 10. J 5. bor hes os * 


Three months time given 

tation tobacco, 9 & 10 V. 3. c. 23. , 10. 
Tobacco to be imported in caſk of cheſt only, 10 & 
11 FV. 3. c. 21. . 29. 3 ROI 
Nine months time given for paying the one third ſub- 
y on tobacco, 2 & 3 Arn. c. 9. /. 11. == 

tobacco or of foreign plantations not to be 

fold on board ſhips of war, 6 Ann. g. 22. ,. 12. | 
Precautions concerning the drawback on tobacco ex- 
E to Ireland, 8 Ann. c. 13. . 18. Two per cent. al- 
wed for waſte, 6 Geo. 1. c. 21. , 48. 

No debenture or drawback for ſhips under 20 tons, 8 
Ann. c. 13. . 20. nn 4 
Allowances made out of the duties on tobacco, 12 
nn. ft. 2. c. 8. 5 Geo. 1. c. 7. 9 Geo. 1. cap. 21. 


fe. 3, 12: 3 WE 
1. c. 46. 1 1 RX 
Penal exporting or vouring to ob · 
tain a drawback for the ſame, 1 Geo. 1. c. 46. /. 2. 
Allowance for waſte in exporting to Ireland, 6 Geo. 1. 
2. J 48. 5 | 
ö A 
for other foreign parts, 6 Geo. 1. c. 21. /. 49. : 
Condemned tobacco to be fold or burnt, 12 Geo. 1. 


2 Geo. 2. c. 9. | | 
Allowance and drawback upon tobacco out of the laſt 
ſubſidy, 21 Ges. 2. c. 2. f. 5. 5 
Importers of tobacco to bring a manifeſt from the of- 
ficer of the cuſtoms in the plantations, 24 Geo. 2. c. 41. 
Regulations for removing tobacco by land, 24 Geo. 2. 
c. 41. / 9. 26 Geo. 2. c. 13. 
Regulations for carrying tobacco coaſtwiſe, 24 Gee. 2. 
c. 41. / 13. 
EE — unleſs in veſſels of 70 tons, 
24 Geo. 2. c. 41. 25 


Intereſt to be paid on tobacco bonds from the day in| 


the condition to the date of the ſearcher's certificate, 24 
Ges. 2. c. 4t. f. 29. 


An extent may be iſſued on a tobacco bond, before it | 


is due, 24 Geo. 2. c. ar: 30. ; 

Tobacco removed without certificate may be ſeized, 
26 Geo. 2. c. 13. /. 2. ; 

aud Jabnſon relieved from his bond for ſecuring du- 
ties on tobacco. 3 Geo. 2. c. 26. ,. 8. 
: For other matters, fee Cusrous, PLANTATIONS, 
Sx rr. | 

TOBACCO-PIPE CLAY, not to be exported. 13 
© 14 Car. 2. c. 18. ſed. 8. 6 Geo. 1. c. 21. ſed. 32. 

TOD OF WOOL, Contains twenty-eight pound, 
or two ſtone, mentioned in the ſtatute 12 Car. 2. cap. 32. 
See 3 Inſt. f. 96. | 

TOFT, (Teſtum) A meſſuage or rather a place where 
a meſſuage formerly ſtood, but is decayed or caſually 
burnt and not re-built. It is a word much uſed in fines. 
Weſt. Symbol. part. 2. tit. Fines, ſect. 26. 

TOFTMAN, (Toftmannus,) The owner of a fl. 
Cowell, edit. 1727. | 
ToOlLE, (French Toile, i, Tela) Signifies with us a 
net or cord to encompaſs or take deer ; which is forbid 
to be uſed unlawfully in parks, on pain of 200. for every 
deer taken therewith. Stat. 3& 4 W.& M. c. 10. 

TOKENS. See Cnrars. 

TOLERATION Of diſſenters. See Non-conror- 
MISTS. 

TOLL, To bar, deſeat, or take away ; as to toll the 


entry, i. e. to deny or take away the right of entry. | 


Stet. 9 Hen. 6. c. g. 


1 


TOLL, (T oinetum, thool,nium) Is a Cr word ard 
properly a payment in towns, markets, and fairs, for 
goods bought and fold. It is a reaſonable ſum of money 
due io the owner of the fair or market, upon ſale of 
things tollable within the fair or market, or for ſtallage, 


picage, or the like. 2 Inſt. 220. ” 


| Information againſt B. farmer of Newgate market, for 
extortion, in taking divers ſums of money of the mar- 
ket people for rent for the uſe of the little ſtalls in the 
| market, and divers great ſums for fines, and was found 
guilty. It was held by the court of B. R. and by Holt 

hief Juſtice at Guila- ball, that if the defendant erects ſe- 
veral ſtalls, and does not leave ſufficient room for the 
market people to ſtand and fell their wares; fo that for 
| want of room they are forced to hire the ftalls of the 
defendant, the taking of money for the uſe of the ſtalls 
in ſuch caſes, is extortion. But if the le have room 
enough clear to themſelves, to come and ſell their wares, 
but for their further conveniency they voluntarily hire 
theſe (talls of the defendant, without any neceſſity com- 
pelling them, there it is no extortion, tho” the detendant 
2 1 hang Yr {web wg; them. The law has 
not appointed an the market people, but only 
that they ſhall Gove the liberty of the market,. which 
the defendant does not abridge, having left room 
beſides the place where the ſtalls are ſet; and then if 
they will enjoy the convenience of the ſtalls, they muſt 
comply with the detendant's terms. L. Raym. 148, 149. 
Hill. 889 W. z. The King v. Burdet. 
Taking outragious toll prohibited. S:. Veſtm. 1. 3 Ed. 
. e. 38. I | 

Toll of a mill how to be taken. Ord. pra. pifor. c. 4. 
| Toll not to be taken, or any thing in lieu thereof, 
| but in the uſual proportion. 22 Car. 2. c. 8. ſea. g. 
See 20 Vin. Abr. tit. Toll. 3 

PORT - TOLL. A preſeription to have port - toll fer all 


goods coming into a man's port may be good; and this 


"tis ſaid without any conſideration. 2 Lev. 96. 2 Lut. 
1519. And it hath been adjudged, that the liberty of 
bringing goods into a port of ſafety, implies a — * 
tion in itſelf. 3 Lev. 37. Preſcription of toll for goods 
landed in a manor, or to have port-toll for all goods 
coming into port, is a good preſcription; but not to have 
toll of goods brought into a river, Cc. 2 Lev. 96, 97. 
Toll may be appurtenant to a manor. 2 Mad. 144. 
THOROUGH-TOLL is properly where a toll is ta- 
ken of men for paſſing thro? a vill in the high ſtreet. 2 
Nel. Abr. 522. 22 Af. 58. by Thorpe, Mich. 41, & 43 
El. B. R. in Smith v. Shepherd's caſe. 
Thorough- toll improperly is when toll is taken of men 
for paſſing thro' a vill, in a place which is not the high 
ſtreet. 2 Rol. Mr. 522. 22 Af. 58. by Thorpe. 
TOLL TRAVERSE is properly when a man pays 
certain toll for paſſing over the ſoil of another man in a 
way not a high ſtreet. 22 Aff. 58. by Thorp, M. 41, 42 
El. B. R. in Smith v. Shepherd's caſe. 
The words f0ll-tboraugb and toll-traverſe are uſed pro- 
miſcuouſly. Arg. And the court ſeemed to agree. 
| Med. 232. in cale of Jamer v. Jabnſan. 
| A man cannot preſcribe to have thorough-toll of men 
| paſſing thro? a vill in the high ſtreet, becauſe it is againſt 
the common law and common right; tor the high ſtreet 
is common to all. 2 Rol. Abr. 522. 25 Af. 58. by 
' Thorp, M. 41 & 42 EL. B. R. between Smith v. Sbep- 
berd, dubitatur without alledging of a ſpecial conſideration, 
as the repairing the way. 
And the King cannot have ſuch toll for paſſing in the 
high ſtreet, as in the caſe aforeſaid, for the cauſe afore- 
' ſaid. 2 Rol. Abr. 522. 22 Af. 58. by Tharp. 
A man cannot preſcribe to have thorough-toll of men 
for paſſing thro?” a vill in a place which is not the high 
ſtreet; for it is more than the law allows to go there. 2 
Rol. Abr. 523. 22 /. 58. 
A A man may preſcribe to have toll-traverſe of men 
| paſling over his ſoil in a way which is not a high ſtreet, 
and the preſcription ſhall be good. 2 Rol. Abr. 522. 
22 Aſſ. 58. Bro. Tall. 6. cites S. C. 
* TOLL-TRADERS, ls when one claimeth to have toll 
for every beaſt driven over his ground; for which a man 


may 


s 
— 
710. They who claim theſe tolls by grant, ought to aver 
the certainty of the ſum mentioned in the grant, &c. 
Palm. 76. Toll-traverſe being to paſs a nearer way, he 
that has it is to repair the way, becauſe he receives mo- 
for it. 2 Lill. Ar. 585. 
"TURN-TOLL, a toll paid for beaſts that are driven 
to a market to be fold, and do return unſold. 6 Rep. 46. 
There is alſo in-toll and out- toll, mentioned in ancient 
charters : But if any one take toll where he ought not, the 
party grieved ſhall have an action on the caſe, or action 
of treſpaſs, Ec. 3 Nelſ. Ar. 325» 426: Of tolls, and 
nts, cuſtoms and preſcriptions for tolls, gced, and not 
ſee 188 7 22 351. Lutw. 1380, 1518. 
TOLLAGE, Is the fame with tallage; ſignifying 
generally any manner of cuſtom, or impoſition. This 
word occurs in the ſtatute 17 Cay. 1. cap. 15. 
 TOLL-BOOTH, The place where goods are 
Sc. 
at 2 


mill: And an indiQtment lies againſt a miller for taking 


ny Cs 
„ 2 diſh or meaſure by which toll 
is taken in a market, c. 

TOLSESTER, (Tolceſtrum) An old excife, or duty 
paid by the tenants of tome manors to the lord, for liberty 
to brew and ſell ale. Cartular. Rading. 221. Chart. 51. 
H. 3. 
1OLSEY, (from the Sax. Tal. i. e. Tributum, and 
fer, ſedes,) Is the place where merchants meet, in a city 
or town of trade. 

TOLT, (Tolta) Is a writ whereby a cauſe depending 
in a Coutt Baron, is removed to the co court, Old 
nat. brev. fol. 2. and ſo called, becauſe it tollere lo- 

from the one court to another, preface to Co. Rep. 3. 
. coram rege Paſch. 22. E. 1. Rot. 18. Tolla plactti 


ficat proceſſum cauſa a juriſdictione curiæ 
2 e i af a tribute, or an exaction 
of any Mon. Angl. 1 tom. p. 673. So in Mat. 
 Pariſ. Mercatores vendunt fine toltis malis. 
TOLTA, Wrong, rapine, extortion, any thing exact- 
ed or impoſed — and juſtice.Ner ali- 
quem depredetur, nec bomicidia, vel incendia, roberias, fol- 


tas, ſeu alia bujuſmodi perpetret cnormia. Pat. 48 H. 3. 


in Brady bift. Eng. append. p. 235. 

TOMB. See MonumerrT. 

TONNAGE, (Tonnagium) Is a cuſtom or impoſt paid 
to the King for merchandize carried out, or brought in 
ſhips, or ſuch like veſſels, according to a certain rate 
upon every ton. Cowell, edit. 1727. See CusToms. 

TORCARE, Is a word mentioned in Fleta, 2 lib. c. 75. 
par. 2. viz. Boves flriliare & torcare : Which is to comb 
and cleanſe his oxen. 

TORT, (from the Lat. Tortzs) Is a French word for 
injury or wrong; as 7 tort meſme, in his own wrong. 
Cro. Rep. fol. 20. White's caſe. Wrong or injury is 
properly called tort, becauſe it is wreſted or crooked. Co. 
on Lit. f. 159. See DE SON TORT DEMESNE, and 20 
Vin. Abr. 305. 
 TORTFEASOR, (Fr. Tortſaiſeur A wrong doer, a 
treſpaſſer. Co. 2 par. f. 333. numb. rr. 

TORTITIUM, is mentioned in Fleta, and other 
books, and fignifies a torch. 

TORTURE, No perſon to be ſubject to torture in 
Scotland, 7 Ann. c. 21. 

TOLES-QUOTIES, Is mentioned in ſtat. 19 Car. 
2. c. 4. and ſignifies as often as. 

TOTTED, A good debt to the King, is by the Foreign 
appoſer, or other officer in the exchequer, noted for ſuch, 
by writing this word tot. to it, g. d. tot pecuniæ regi debe- 

tur. Stat. 42 E. 3. cap. 9. and 1 E. 6. c. 15. 
| FOURNAMENTS, Martial exerciſes frequent in for- 
mer ages, wherein the combatants fought with blunt wea- 
pon, and in great companies, in order to inure men to 
the wars. Cowell, edit. 1727. See JusTs. | 

TOUT TEMPS PRIST ET UNCORE EST, That 
is, always ready, and is ſo at this preſent. This is a kind 
of plea in way of excuſe or defence for him that is ſued 
for any debt or duty belonging to the plaintiff. Cowell, 
edit. 1727. See 20 Vin. Abr. 306, 316. 


ibe, and diſtrain for it in via Regia. Cro. Eliz. ; 


TRA 


TOWAGE, (T:wagium and Theroagium,) Is a ro 
or drawing a ſhip or barge along 3 by — 
beaſts on land, or by another ſhip or boat faſtened to her 
Alſo that money, or other recompence, which is given 
by bargemen to the owner of the ground next the river 
where they tow a barge, or other veſſel. Camel, edit. 
1727. 

TOWN, (Oppidum, villa) A walled place or bcrovgh : 
The old boroughs were firſt of all towns; and upland 
towns, which are not ruled and governed as boroughs are, 
but towns, tho? incloſed with walls. Finch 80. There 
ought to be in every town a conſtable or tithingman ; 

and it cannot be a town unleſs it hath or had a church, 
with celebration of ſacraments and burials, c. But if 
a town is decayed, fo that it hath no houſes left, yet it 
is a town in law. 1 f. 115. Under the name of a 
town, or village, boroughs and its faid cities are con- 
tained; for every borough or city is a town. Where a 
| murderer eſcapes untaken in a town, in the day time, the 
| town ſhall be amerced. 3 H. 7. cap. 1. And a town- 
ſhip is anſwerable for fcions goods to the King, which 
may be ſeized by them. 1 K. 2. c. 3. But fee 31 Eu. 3. 
cap. 3- A cuſtom may be alleged in a town, Cc. See 
20 Vin. Abr. 316, 317. 

T OWN-CLERK. Ought not to be a popiſſi recuſant 
convict. 3 Fac. 1. c. 5. How to deliver a ſchedule of 
fines, Fe. to the ſheriif. 22 & 23 Car. 2. c. 22. And 


Ibid. Or not returning eſtreats into the cout of Lxche- 
quer. 3 Ces. 1. c. 15. 
| TRABARILE, Were little boats, fo called, becauſe 
they were made out of fingle beams or pieces cf timber 
cut hollow. Fl:rence of M arceſter, p. 618. writes, That 
| utergue Rex in inſulam troborits adtebttur. | 

TRACTUS, Truces, By which hozſes, in their geers 
draw a cart, plough, or waggon ; par traci un u, a fair of 
traces. Paroch. Antiq. 549. 

TRADE, In general ſignification is traffick cr mer- 
chandize : Alfo a private art, and way of living. All 
the King's ſubjects were to have free trade with France, 
| Spain, c. Stat. 3 Jac. 1. c. 6. But by 1 FW. & M. 
c. 34. All trade with France was prohibited during the 
war, and importing goods was declared a common nu- 
fance, and the commodities were to be ſeized and burnt ; 
the veſſels with their furniture, Cc. to be forfeited ; 
and landing goods, or aſſiſting therein, incurred a penalty 
| of 500l. though the prohibition of trade to France was 
taken of and repealed by g Aun. c. 8. The King was 
enabled to prohibit all trade with Sweden, on the intend- 
ed invaſion of this kirgdom, by the late King of Swe- 
den, 3 Ges. 1. cap. 1. All trade with Spam, during 
the war is prohibited; and no goods ot the growth 
or manufacture of O/4 Spain, could be imported into 
Great Britain or Ireland, Cc. from any place, mixcd or 
unmixed with commadities of any other nation, on pain 
of forfeiting the gocds and treble value, ard alſo the 
ſhip or veſſel, with all her furniture, Sc. S. 13 Gee. 
2. cap. 27. None of the King's fub,eas may trade to 
and with a nation of infidels without the King's leave, 
becauſe of the danger of relinquithing Chriſtianity: And 
Sir Edward Coke ſaid, that he had ſeen a licence from 
| One of our Kings, reciting, that he having a ſpecial truſt 
and confidence, that ſuch a one, his ſubject, would not 
decline his faith and religion, licenſed him to trade with 
infidels, &c. 3 Nelſ. Abr. 331. As to private trades, 
at common law, none was prohibited to exerciſe ny 
particular trade, wherein he had any {kill or knowledge; 
and if he uſed it unſkilfully, the party grieved might 
have his remedy againſt him by action on the caſe, &c. 
By the 5 Eliz. A man mult ſerve ſeven years appren- 
ticeſhip before he can ſet up ary trade; tho? it hath 
deen reſolved that the ſtatute doth not prohibit the u'e 
of a trade for a family, but the publick uſe of it in ge- 
neral. An indictment on 5 Eliz. cap. 4. for exerciſing a 
trade uſed at that time in Great Britain, quaſhed ; it ſhould 
have been England, there being then no ſuch kingdom as 
| Great Britain. 1 Str. 552. 2 Strange 21 Rep. 


—— 


— 


53. If a bond or promiſe reſt:ain the exerciſe of a 
| | trade, 


1 


„ tho' it be to a particular place only, if there was ; 
228 — for it, it is void; if there be a conſi- 


deration, in ſuch caſe it may be gocd : But if the re- 
ſtraint be general throughout England, altho' there be a 
conſideration, it will be void. 2 Lill. Ar. 179. L. 
Raym. 1 456. 2 Strange 739. 8 

A perſon not qualified to exerciſe a trade bimſelf, by 
having ſerved an apprenticeſhip, entering into partnerſhip 
with a qualified partner, and only ſharing the profits 
and ſtanding the riſques, of the partnerſhip, without 
ever exerciſing or interfering in the trade himſelf 
nally, is not within the prohibitory and penal act of 5 
Eliz. c. 4. So'as to be liable to the penalties of it. Bur 
Rep. 5, 10. See 20 Vin. Abr. 317, 335. 

TRAGA, Was a ſort of waggon without wheels. It 
is mentioned in Go 2 x tom. p. 85 t. 

TRAIN-OIL. See Or. 

TRANSCRIPT, Mentioned in ſtat. 34 F 35 H. 8. 
cap. 14. Is the of any 
plified, as the ran pt of a fine. Cowell, edit. 1727. 

TRANSCRIPTO PEDES FINIS LEVATI MIT- 
TENDO IN CANCELLARIAM, Is a writ for the 
certifying the foot of a fine levied before juſtices in cyre, 
&c. into the Chancery. Reg. Orig. fol. 669. & Reg. 
Judic. fol. 14. 3 5 

TRANSCRIPTO RECOGNITIONIS FAC TE 

CORAM JUSTICIARIHS ITINERANTIBUS, &c. 
Is a writ for the — of a 3 taken before 
juſlices in eyre in the Chancery. Reg. Orig. fol. 152. 
3 ANSGRESSIONE, 4 A — c — ? alled 2 
writ or action of treſpaſs, of which Fitzberbert reckons 
two ſorts ; one vicountiel, ſo called becauſe it is directed to 
the ſheriff, and is not returnable, but to be determined in 
the county ; the form whereof differs from the other, be- 
cauſe it hath theſe words, Quare vi & armis, Cc. F. N. 
B. fol. 84- "The other is termed a writ of treſpaſs upon 
the caſe, which is to be ſued in the King's Bench or 
Common Pleas, in which are uſed always theſe words, 
di & armis, F. N. B. fol. 92. See TaxsyaAss, and the 
divers uſes of this writ in the table to the Regiſter of 
writs, and 2 Hf f. 419. 

TRANSIRE, (Mentioned in ſtat. 14 Car. 2. cap. 11.) 
Is uſed for a Cuſtom-houſe warrant or let-paſs; from 
tranſeo, to go forth or let paſs. Covell, edit. 1727. 


TRANSITORY Is the oppoſite to /zcal. See Loc al. 


TRANSLATION, (Tranſlatis) In a common ſenſe of 
the word ſignifies a verſion out of one language into ano- 


ther; but in a more confined acceptation, it denotes the | 


ſetting from one place to another, and the removal of a 
biſhop to another dioceſe, Ec. this is called tranſlating : 
And ſuch a biſhop writes not anno conſecrationis, but 
anno tranſlationis naſiræ, 5c. A biſhop tranſlated is not 
conſecrated de n:<2; for a conſecration is like an ordina- 
tion, it is an indelible character, and holds for ever. 
3 Salk. 72. but a biſhop is to be a- new elected, Sc. 
1 Salt. 137. 

TRANSPORTATION, Notorious ſpoil-takers in 
Northumberland, Sc. may be tranſported. 18 Car. 2. c. 3. 
ect. 2. | 
a The judges may tranſport felons that ſteal cloth from 
the rack in the night, or embezil the King's ſtores. 
22 Car. 2. c. 5. x 

Felons burning ſtacks of corn, or killing cattle in the 
night, 22 & 23 Car. 2. c. 7. /. 4. 

Felonies within benefit of clergy may be puniſhed 
with tranſportation, 4 Geo. 1. c. 11. | | 

Felons may be tranſported by a ſubſequent court for 
the ſame county, 6 Geo. 1. c. 23. N 

Expence of tranſportation to be paid by the county 
treaſurer. 6 Geo. 1. c. 23. /. 3. 

Securities for tranſportation to be in the name of the 
clerk of the peace. 6 Geo. 1. c. 23. /. 4. 

Reſcuing tranſports, death, 6 Geo. 1. c. 23. J. 5. 

Convicts not tranſporting themſelves, or returning, to 
ſuffer death. 16 Geo. 2. c. ts. 1. 

Directions for trial of offenders who return from 


tranſportation, or do not tranſport themſelves. 16 Ges. 
2.6. . 2. 

Reward for conviQting ſuch offenders. 10 Geo. 2. c. 15. 
J. 3. 

Vot. H. Ne. 130. 


original written again or exem- | 


7 
Rebels tranſpored and returnirg, cr going into 
* 2 Spain, guilty of felony without clergy, 20 Ges. 
2. c. 46. 
| TRANSUBSTANTIATION, A declaration againſt 
the doQrine of tranſubſtantiation uſed in the church of 
| Rome is vired by ſtat. 30 Car. 2. c. t. 
gere) Signifies ſometimes to deny, ſometimes to overthrow 
or undo a thing, or to put one to prove ſome matter; much 
uſed in anſwers to bills in Chancery ; or it is that which 


perſo- | the defendant pleadeth, or faith in bar to avoid the plain- 


tiff 's bill, either by confefling and avoiding, or b - 
| mg and — by, material parts thereof. Wl 0 
bol. part. 2. tit. Chancery, ſect. 54, 55. The formal words 
of which traverſe are in our French ſans ceo, in Latin 
abſq. her, and in the Engliſh without that. See Kitchin, fol. 
227, and 240. Staundford, Prerog. cap. 20. See 20 
Vin. Abr. tit. Traverſe. , 

TRAVERSE AN INDICTMENT, Is to take iſſue 
_ the chief matter, and to contradict or deny ſome point 
of it. As in a preſentment againſt A. for a highway over- 
flowed with water, for default of ſcourir a ditch, Ec. 
A. may traverſe either the matter, that there is no high- 
way there, or that the ditch is ſufficiently ſcoured; or 
otherwiſe he may traverſe the cauſe, viz. That he hath 
not the land, or that he and they whoſe eſtate, c. have 
not uſed to ſcour the ditch. Lamb. Eiren. lib. 4. cap. 
13. P. 521, 522. Cowell, edit. 1727. See 20 Vin. Abr. 
tit. Traverſe. 

TRAVERSE AN OFFICE, Is to prove that an in- 
quiſition made of lands or goods by eſcheator is defective, 
and — * made. Cowell, edit. 1727. 

An office returned by an eſcheator in Chanc y be 
A. gg TY 

Land ſeized on an inquiſition ſhall not be let to farm 
till a month after it is returned, and ſhall be let to the 
4 I will traverſe the inquiſition, 8 H. 6. c. 16. 
1 c. 10. 


No grant to be made of lands till a month after the 
inquiſition returned. 18 H. 6. c. 6. 
protection to be allowed to a patentee in the ſcire 
 facias, 23 H 6. of 16. 
Rights ſaved that are not found by the inquiſition, 

2 3 El. 6. c. 8. | 
Traverſe given, where the King is intitled by double 
matter of record, 2 & 3 Ed. 6. c. 8. /. 7. 

TRAVERSUM, A ferry. Tis mentioned in the 

icon, 2 tom. 1002. 

| TRAW LERMEN, Of thoſe fiſhermen who uſed un- 
lawful arts and engines to deſtroy the fiſk upon the river 
Thames, ſome were ſtiled tinckermen, others bebbermen, 
| petermen, trawlermen, c. See Stowe's ſurvey of Loudon, 
p. 2 Hence to trowle of tratule with trowling-line for 

es. | 
TRAYLBASTON. See JusTicts or TxaAvTBASs- 
rox; and ſee copies of ſeveral commiſſions granted to them 
by Edvard the firſt in Spelman's Gloſſary, verbo Traylbaſ- 
ton. The common people in thoſe days called them Tray- 
haſten, quod ſonat, trabe baculum. Edward the firſt in his 
thirt kf cvs. year, ſends out a new writ of inquiſition, cal- 
led Trailbaſton, againſt intruders on other men's lands, who, 
to oppreſs the right owner, would make over their lands to 
great men; againſt batterers hired to beat men, breakers 
of the peace, raviſhers, incendiaries, murderers, fiyhters, 
falſe aſſiſors, and other ſuch malefactors: Which inqui- 
ſition was ſo ſtrictly executed, and ſuch fines taken, that 
it brought in exceeding much treaſure to the King. 
Chron. fol. 111. See Plac. parliamentaria, fol. 211, & 
280. And 4 Inff. 186. And in a parliament 1 Ric. 2. 
the Commons of England petitioned the King, that no 
commiſſion of Eyre or Traylbaſton, might be iſſued during 
the wars, or for twenty years to come. Rot. Par. 1 R. 
| 2. Cowell, edit. 1727. 
TRAY TOR, {Traditer, preditor) See TrrasoN. 
 . TRAYTEROUS POSITION, Of taking arms by 
the King's authority againſt his perſon, and thoſe that are 
commiſſioned by him, condemned by the ſtat. 14 Car. 2. 
cap. 3. 
PT T.R. E. 


n 

T. R. E. Tempore Regis Edwardi. Theſe initial let- 
ters have this continual note of time in the domeſday re- 
giſter, where the valuation of manors is recounted, what 
it was in the time of Edward the Canfeſſor ; and what 
tince the ſt. As in Oxenfordſcir——manerium de 
Burceftre, T. R. E. valuit quindecim libras, mada ſexdecim. 
Covell, edit. 1727. | 

"TREASON, ( Praditia, ) Of the French Trabiſan, and it 
is divided into bigh treaſon and petty treaſon ;, bigh treaſon 
is defined to be an offence committed agai 
of the King or kingdom, whether it be by imagination, 
word, or deed ; as to compals or imagine the death of the 
King, Queen, or Prince, or to deflower the King's wile, 


| 


or his eldeſt daughter unmarried, or his eldeſt ſon's wife : | Mary. 


Or levy war againft the King in his realm, adhere to his 
enemies, counterfeit his Great ſeal, Privy ſeal, or money: 
Or wittingly to bring falſe money into this realm coun- 
terfeited like the money of England, and utter the ſame. 
To kill the Hig Chancellor, Treaſurer, Juſtices of 
either bench, Juſtices in Eyre, of aſſige, or of Oyer and 
Terminer, being in their ing their office. Stat. 
25 E. 2. cap. Forging the King's manual or privy 
ſignet, Privy *eal, or foreign coin current here. Stat. 2. 
Mar. cap. 6. Or diminiſhing or impairing current mo- 
ney. 5 Eliz. 11. 14 Eliz cap. 3. 18 El. 1. Or to lay 
the King is an beretick or papuſt, or that he intends to in- 
troduce popery, Qc. anno 13 Car. 2. cap. 1. Ce. In caſe 
of this treaſon, a man ſhall be drawn, hanged, and quar- 
tered, and forfeit his lands and goods to the King. 
called alſo treaſon paramount. Anno 25 E. 3. c. 2. Petit 
treaſen is, when a ſervant kills his maſter, a wife her 
huſband : Or when a ſecular and religious man kills his 
prelate or ſuperior, to whom he owes faith and obe- 
dience. This kind of treaſon gives forfeiture of eſcheats 
to every lord within his own fee. See Brad. lib. 3. 
tract 2. cap. 3. num. 1, 2. There is allo mention of gc- 
cumulative treaſen and conſtructive treaſon in the ſtatute 
14 Car. 2. cap. 29. Cowell, edit. 1727. 

Many offences, which are not mentioned in the 25 
Ed. 3. ft. 5. c. 2. before the making of this ſtatute were 
high treaſon. Bre. Treaſ. pl. 14. 1 Hawk. p. c. 34. 

t was high treaſon, to have compaſſed the death of 
the father, or uncle of the King. 3 if. 7. 

If one ſubje& of this realm, inſtead of having fum- 
moncd another to anſwer in the King's courts, had fum- 
moned him to appear before the tribunal of a foreign 
prince, this was high treaſon. Ibid. 

By the 25 Ed. 3. ft. 5. cap. 2. after declaring divers of- 
fences to be high treaſon, it is enacted, That becauſe 
many other cales of the like treaſon may happen in 
time to come, which a man cannot think of nor declare 
at preſent, if any other caſe ſuppoſed to be high treaſon, 
which is not ſpecified above, doth hereafter happen be- 
fore any one of the juſtices, ſuch juſtice ſhall not pro- 
ceed to judgment of treaſon until the caſe be laid be- 
fore the King in parliament, and be declared, whether 
it ought to be adjudged a tyeaſon or another felony.” 

Not ithſtanding this clauſe, ſome juſtices did pre- 
ſume to adjudge certain offences, that are not mentioned 
in this act, to be high treaſon: But they were for fo 


doing, as it was very fit they ſhoyld, ſeverely punithed. | 


3 Jnft. 22, 23. 

In conſequence of the power given by this clauſe, di- 
vers offences were by different parliaments declared to be 
high treaſon. 3 inſt. 3, 14, 23. 


As ſome of the acts of parkament, by which theſe | 


were ſo declared, were penned in general terms ; others 
of them in particular terms; and others in obſcure 
terms; and as ſcme offences, which had in ſome parlia- 
ments been declared to be high treaſon, were in other 


parliaments declared not to be ſo; the miſchief, which | C 


aroſe from the difficulty of knowing what was or was not 


high treaſon, became as great, as they had been before | able 


the making of the 25 Ed. 3. ft. 5. cap. 2. 

In order to put a — it was hy the 1 Mar. 
f. 1. cap. 1. par. 3. enacted, That from henceforth 
none ac, deed or offence, being by act of parliament made 
high treaſon, by words in writing, cyphering, deeds, or 
otherwiſe whatſoever, ſhall be taken, had, Ceemed or 
adjudged, to be high treaſon, but only ſuch as be declar- 


the ſecurity | 


It is | 


1 


ed and expreſſed to be high treaſon, in or by the 

parliament made in the twenty-fith year of * = 
the molt noble King of famous memory Edward the 
Third, touching or concerning treaſon or the declara- 
tions of treaſon, and none other; any act or aQs of par- 
liament had or made at any time heretofore, or after the 
ſaid twenty-fifth year of the reign of the ſaid late King 
Edward the Third, or any other declaration, or matter 
to the contrary in any wiſc notwithſtanding,” s 
| The conſequence of this ſtatute is, that no offence js 
at this day high treaſon, unleſs it is declared to be fo by 
the 25 Ed. 3. ft. 5. cop. 2. or has been made ſo by ſome 
ſtatute ſubb to the firſt year of the reign of Queen 


| 


| 


And no offence is to be adjudged high treaſon, unleſs 
i be clearly, and without argument OI with- 
in the meaning of ſome act of parliament; for no ſla- 
tute, whereby any offence is declared to be, or made, 
high treaſon, is to be extended to equity. Plozud. $6. 
3 inſt. ta, 20, 21. 18 El. c. 1. / 1. 

here can be no acceſſary in high treaſon. Bro. Treaſ. 
19. 3 Ust. 9, 138. H. P. C. 127, 215. 2 Haul. 
18 | 
it ſeems to be always agreed, that, what would 
have made — before the fact in any other 
felony, does make him a principal in high . 
Wm 138. Hawk. H. C. 127, 215. 2 — 

1 | 
a traytor, after the offence has „ 
put 1 TSS 

a man & principal in hi 

| Caniey's cafe. f - + ding 
| But the better opinion is, that the receiving and aid- 
ing a man, who has been guilty of counterfeiting the 
King's money, makes the perſon ſo doing a principal in 
this, as well as in every other ſpecies of high treaſon. 3 
Inſt. 13, 8. H. P. C. 127, 215. Keb. 33. 2 * 
P. C. 310. 

By the 7 Ann. cap. 21. par. 1. It is enacted, That 
after the firſt day of July 1709, ſuch crimes and of- 
fences, which are high treaſon within England, ſball be 
conſtrued, adjudged, and taken to be high treaſon within 
Scotland, and that no crimes or offences ſhall be high 
treaſon within Scatlund, but thoſe that are high treaſon 
within Exgland. 
The diſtinction of high and petit treaſun was not 
known to the law of Scotland; for every offence, which 
was by the law of England petit treaſon, was by the law 
of Scotland treaſon. 5 Bac. Abr. 109. 

At this day, an offence, which is in England petit 
| treaſon, is in Scotland only a capital offence : It being by 
the 7 Ann. cap. 2. far. 7. enacted, That murder un- 
der truſt, which was by the law of Scotland treaſon, ſhall 
— the time be only adjudged and deemed to be a capital 
offence.” 


1. Wha are in a capocity of being guilty of high treaſon 
and again/t whom high treaſen may be DEX : 


2. Of the different kinds of bigh treaſon. 

. tit treaſon in g and the di Binds of 

3 
1. Who are in @ capacity of being guilty of high treaſon, 

e ahem e my commited 


Every ſubje&t who is within the age of diſcretion, 
| may be guilty of high treaſon. 3 Inff. 4. 1 Hawk. F. 


- 2» 35- 
Nay, the duty of allegiance to the King is ſo inſepar- 
from a natural born ſubjeQ, that, notwithſtanding 
all — to — and transfer his ſubjection 
to a ign prince, 1 practiſes thing, which 
nnn 
1 Inf. 129. 1 Hewk. P. C. 35. | 
In ancient times, if a madman had been guilty of any 
attempt upon the life of the King, it was ho += 


PAR. 


3 Inf. 6. 4 Rep. 124. 


3 


But fince the ſtatute made in the 25th year of the reign 
of Eg. 3. the words of which arc, when a man doth 
or imagine the death of our Lord the King,” 
it has been held that a man, who is non campos mentis, is 
; of compaſſing or imagining; and, conſequently, 
that ſuch a one _ be guilty - that ſpecies of high 
treaſon, which conſiſts in compaſſing or imagining 
death of the King. 3 Inff. 6. 1 Hawk. f. & 55 

By the 33 H. S. cap. 10. far. 1. It was enacted, 
« oy it any perſon ſhall commit high treaſon, when 
he is of good and whole memory, and after accuſation, 
or confeſſion thereof ſhall fall to madneſs, the treaſon 
done by ſuch perſon may be tried in his abſence ; and 
that the offender ſhall, if found guilty, ſuffer ſuch pains 
and forfeitures, as if he had been of good and whole me- 
mory, and had been perſonally arraigned.” 

And par. 2. It was enacted, That if rſon ſhall 
be attainted of high treaſon, and afterwagds fall into mad- 
neſs he ſhall, notwi ng ſuch madneſs, have and 
ſuffer execution.” 


But this cruel law was, as it ee 
ſhould, ſoon repealed; for the deſign of all puniſhment is 


xample, ut pana ad paucos, metus ad omnes, ferveniat: 
n it is both a miſerable 
ſpectacle, and an inſtance of extreme inhumanity and 
cruelty; and the execution of ſuch a man can be no ex- 


ample to others. 3 luft. 4, 6. : 
The huſband of a Queen regnant may be guilty of 
high treaſon againſt ſuch Queen ; becauſe ſhe is, in the 


eye of the law, | - x We purpoſes from 
—_ for * reaſon, a Queen conſort may com- 
mit high treaſon againſt the King her huſband. Bid. 
An alien, who comes into the kingdom in a hoſtile 
manner, is not guilty of high treaſon ; becauſe he owes 
no allegiance to the King. 3 Inf. 11. 7 Rep.6. Ld 


* 15 Salk. 632. nnn. 
| if any natural born ſubject of a foreign prince 
came at firſt madly into the kin „ and has lived 


here ſome time, he may commit high treaſon : For, as 


he has 
giance is in return due from him. 7 Rep. 6. Culuin's 
caſe. 3 Inſt. 5. Heb. 271. Ld Raym. 1. Salk. 632. 

An ambaſſador from a foreign prince may be guilty of 
high treaſon ; becauſe, as he came into the kingdom in 
a friendly manner, and has enjoyed the King's protecti- 
on, a local allegiance is due from him. 3 If. 153. 7 
Rep. 6. 1 Hawk. FP. C. 35. ER 

The offence of high treaſon may be committed againſt 

any perfon, who is in the actual poſſeſſion of the crown, 
although ſuch perſon is _ King or Queen de fact, 
and not de jure; for, as the lives and properties of the 
people are protected, by ſuch King or Queen, during his 
or her adminiſtration of the laws, allegiance and ſubjec- 
tion are due in return for this protection. 3 Inf. 7. H. 
FP. C. 13. 1 Hawk. P. 9.85. 3 | 

Nay, it has been held, hat, if any offence amount- 
ing to the crime of high treaſon has been committed 
againſt a King de facto, and the King de jure afterwards 
comes to the crown, this offence is ſtil] puniſhable as 
high treaſon. 3 Inſt. 7. Bro. Treaſ. pl. 10. H. F. C. 
12. 1 Hawk. P. C. 36. 

By the 11 H. J. c. 1. It is enacted, That no per- 
ſon who attends upon the King for the time being, to do 
him true and faithful ſervice of allegiance, or is in other 

aces, by his commandment, in his wars, within this 
— or without, ſhall for the ſaid deed be convicted for 

treaſon. | 
* it 2 2 the general true, that the offence of high 
treaſon cannot be committed againſt the perſon who has 
a right to the crown, fo lang as any king de facto is in 
actual poſſeſſion thereof: becauſe allegiance is only due to 
the latter. 3 luſt. 7. H. H. F. C. tot. 1 Haut. P. 
C. 35 36. 


It was indeed reſolved, after the reſtoration of King | 


Charles the Second, that all the acts, which had been done 
to prevent his acquiring the aftual poſſeſſion of the crown, 
were high treaſon. Kel. 15. The caſe of the Regicides. 
But this reſolution does not contradict the doctrine juſt 
hid down: For it had been firſt reſolved, by the ſame 


enjoyed the protection of the King, a local alle- 


Tz ® 0 
Judges, that this prince, notwithſtanding he had been ſor 
ſome years hindered from exerciſing the regal power, had 
been all that time King de ſaclo, as well as King de jure; 
and it is certain, that no other perſon had, during this 
"gy Mgr of the crown. Kel. 
15. 1Reb. 315, 454 1 & P. C. 36. 

The crime of high treaſon ma It 
the perſon on whom the crown rightfully deſcends, be- 
fore he or ſhe is crowned ; for it has been determined, by 
wt ODE + AE ES 
is a ſolemnity. 3 Inff. 7. Watſon's cafe. H. B C. 
12. — SA * 

As there would moreover be a failure of juſtice, if 
there was not always a perſon, in whoſe name the laws 
may be adminiftered; it is a maxim of law, that the 
King never dies ; and conſequently high treaſon may be 
committed againſt a King before his proclamation : For 
he becomes King immediately upon the death of the per- 
fon to whom he ſucceeds. 3 bt. 9. 1 H. H. P. C. 101. 
1 Hawk. P. C. 36. 

But, if the perſon, who is next heir to the crown, is 
of the Romiſb religion, or has married a papiſt, the crime 
of high treaſon cannot be committed againſt ſuch per- 
ſon; for by the 1 V. & Me fea.c.r. por.g. tis 
enacted, That every perſon, who is or ſhall be recon- 
ciled to, or hold communion with, the fee or church of 
Rome ; or ſhall profeſs the popiſh religion ; or ſhall mar- 
r 
to inherit, poſſeſs or enjoy, the crown and government 
1 — E 
belonging, or any part of the ſame, or to have, uſe, or 
exerciſe 2 power, authority, or juriſdiction, 
ere NN 

peop realms be, and hereby are, ab- 
folved of their zance.” | 


2. Of the different kinds of high treaſon. 


By the 25 Ed. 3. cap. 2. par. 1. It is declared to be 
igh treaſon, when a man does c or imagine the 
death of our Lord the King, or the Queen his conſort, 
or of their eldeſt ſon and heir; and thereof be provably 
attainted of overt deed. 


This clauſe does not expreſly mention a Queen reg- 
nant ; but the conſtruction has been, that ſuch a | 
is within the meaning of the words our Lord the King. 


3 off. 7: H. P. C. 12. 1 Hawk. P. C. 36. 

i huſband of a Queen ſeems to be with- 
in the meaning of the words, in this clauſe, of the Queen 
his conſort : But, as he is not within the le ter of them, it 
has been held, that it is not high treaſon to compaſs or 
4 —_ 3 Inft. 7. H. P. C. 12. 1 Hawk. P. 

36. 

This clauſe does not extend to any Queen dowager; 
Rr | 
conſort of a King regnant. 3 Inft.8. 1 H. H. P. C. 
| 324- 1 Hawk. P. C. 37. | | 

And if the wife of a King regnant is divorced a vincu- 
lo matrimonii, it is not high treaſon to compaſs or ima 
89 becauſe ſhe ceaſes to be his confort. 3 
ft. 9. 1 H. H. P. C. 124. | 

If the elder ſon of a King or Queen regnant dies, with- 
out leaving any iſſue, during the life of ſuch King or 
Queen, this clauſe extends to the next ſon; he 
thereby becomes the eldeſt ſon and heir. 3 Inff. 8. H. 
P. C. 12. 1 Hawk. P. C. 37. 

But it has been doubted, whether, if the eldeſt ſon 
of a King or Queen regnant dies, during the life of ſuch 
King or Queen, and leaves iſſue a ſon, it be high trea- 
| fon to compaſs or imagine the death of ſuch a ſon. 1 H. 
H. P. C. 125, 126. | 

It is faid, that the eldeſt daughter of a King or Queen 

t is not within the meaning of this clauſe. 1 H. 
H. P. C. 126, 127. | 
In one book this difference is taken, that this clauſe 
does not extend to a collateral heir who is 
proclaimed heir apparent ; but that, if ſuch collateral heir 
apparent is declared to be heir apparent, by an a& of 


parliament, it extends to him. 3 Inf. 9. = 
"wil 


1 


But in another book it is doubted, whether any colla- 
teral heir apparent is within the meaning of this clauſe. 
1 H. H. P. C. 125. ho 

As the words in this clauſe compaſs or imagine do im- 
ply a deſign, it follows, that the taking away the life 
of the perſon included therein is not high treaſon, unleſs 
it be accompanied with ſome circumſtance of deſign. 3 
Inſt. 6. 1 Hawk. P. C. 35- a 

And before the making of this act it was held, in the 
caſe of Sir Walter Tirrel, who ſhot an arrow, by which 
_ William Rufus was killed, that the taking away the life 
of this prince by the accidental e of ſuch arrow, 


w-3 not high treaſon. 3 Inff.6. 1 Hawk. F. C. 35. 
But wherever an gn upon the life of one of the 
perſons ended in this clauſe is manifeſted by an 


overt ad, this, although ſuch deſign is not afterwards 
carried into execution, is high treaſon; fer the words of 
the ſtatute are doth compaſs or imagine. | | 

If divers meet to conſult the deſtruction of the King, 
this is, in every one of them, an overt a& of compal- 
ſing or imagining his death. 3 Haft. 12. 1 Aud. 104. 
hel. 17, 21. 1 F. C. 56. 

Nay, the knowledge of rer 
if accompanied with any circumſtance of aſſent, or ap- 

bation, is an overt act of this ſpecies of treaſon. 3 
Inſt. 14. H. P. C. 127. Kel. 17, 21. 1 Hawk. FP. C. 

8, 6. 

, 33 knowing that a meeting is to be held to 
conſult the deſtruction of the King, goes to ſuch meeting, 
this, altho' when there he ſays nothing, is evidence of 
his aſſent to, or approbation of, the traiterous intention. 
Kel. 17, 21. The caſe of the Regicides. 1 Hawk. F. 
C. 56 


. 56. 
If a man, who das been once accidentally preſent at an | 


aſſembly to conſult the deſtruction of the King, goes a 
ſecond time to ſuch an aſſembly, this is alſo evidence of 
his aſſent to, or approbation of, the traiterous deſign. 
Kel. 17, 21. The caſe of the Regicides. 1 Hawk. P. 
C. : ; 


56. 

Many other acts, beſides fuch in which the deſign, in 
tin Gl nn & © wi ans the King's Bl ace 
overt ads of this ſpecies of treaſon. 


If a man incites a foreign prince to invade the realm, | 


this is an overt act of c or imagining the King's 
death; becauſe it has a direct and natural tendency to 
bring his life into imminent danger. 3 Inſt. 14. H. P. 
C. 13. rae .c2 1 Hawk. P. C. 35. 

The aſſembling of men, with an intention of com- 
pelling the King te comply with a certain demand is, for 


the ſame reaſon; an overt act of this ſpecies of treaſon. | 


3 Inſt. 12. H. P. C. 13. Kel. 21. Moor 621. 
It divers perſons are aſſembled for the purpoſe of im- 


priſoning the King, this is likewiſe an overt act, in 


every one of them, of compaſſing or imagining his death: 
Becauſe it is very likely, that ſuch impriſonment will 
2 in his death, 3 Inſt. 6, 12. H. P. C. 11. 1 Hawk. P. 
n han been doubted, whether an aſſembling of men, 
with a deſign to depoſe the King, is an overt act of this 
ſpecics of treaſon; becauſe it is ſaid, there may be a de- 
fign to depoſe the King, without intending to take away 
his life. Bro. Treaſon. pl. 24. 

But it ſeems to be the better opinion, the aſſembling of 
men, with ſuch deſign, is an overt act of compaſſing or 
imagining the King's death: Becauſe, if this deſign is 
carried into execution, the death of the King will in all 
probability be the conſequence thereof. 3 Inſt. 6, 12. 
Fl. P. C. 11. 2 Fentr. 316. 1 Mod. 322. 1 Hawk. P. 


8 

dl. Chief Juſtice was af opinion, that the levying of 
war againſt the King is not an overt act of com 
or imagining the King's death; ſor that ſuch levying of 
war, which is by this ſtatute declared to be one diſtinct 
ſpecies of high treaſon, can never be an overt act of an- 
other ſpecies of high treaſon; becauſe, if it ſhould be 
held ſo to be, two diſtinct ſpecies of high treaſon would 
be confounded. 3 Inf. 14. 


SM 


| But it has been reſolved, by all the judges, that, altho 


| perſons do actually levy war, fo that they may he in. 
dicted for the treaſon of levying war, — — = 
theleſs be indicted for compaſiing and imagining the 
King's death, Ir ſuch — of war may be laid 
as an overt of the compaſſing or imagining, | 
[_ 8 = caſe of the Regicides: 55 
nd in this caſe, |t expreſs| ing what is lai 
down in 3 Inff. 14. to be law, it 2 ; "4 * 
there laid down, is contrary to the caſes of Lord Cab. 
bam and the Earl of Eſſex, which are cited by Cake, 
Chief Juſtice but two pages before; the laſt of which 
it had been held, that the gathering men tcgether, with 
a deſign to compel the Queen to comply with certain 
demands, was an overt a& of com or imagining 
_ _ 

ut aps, upon conſidering the two paſſages, ther 
will don ute why wy 
The deſign, in this caſe of the Earl of Eſſex, was to 
get the Queen inio the power of the perſons aſſembled. 


paſſage Cote, Chief Juſtice onl 
_ levying a war againſt the 222 
3 Hifi. 14. 


w whether both theſe propoſitions, that a levying 
a war with a deſign againſt the perſon of the King is an 
overt act of compaſling or imagining his death, and that 
a levying a war againſt the King generally is not fo, are 
or are not law, there is certainly no c iction in 
them. 5 Bac. Abr. 113. | 

And it may be fairly inferred, from what is laid 
down in two modern books, that both theſe propoſitions 

are law. 
In one of theſe it is faid to have been reſolved, by 
the Court of King's Bench at a trial at bar, that a con- 
ſpiracy to levy war in order to depoſe the King, which 
is the civil death of the King, is an overt a& of com- 
ng or imagining his death ; but that a iracy to 
| war generally is not fo, becauſe there may be | 
a levying of war as is treaſonable, without any inten- 
tion of depoſing the King. 11 Med. 322. DonePs caſe, 
Mich. 2 Ges. 1. 

Mr. Serjeavt Hawkins, in ſpeaking of this point, uſes 
theſe words, It had been adjudged, that the levying a 
war againſt the King's perſon, or the bare conſulting to 
levy ſuch a war, is an overt act of compaſſing or imagin- 
ing his death : But ke does not fay, that the levying or 
conſulting to levy, a war againſt the King generally, is fo. 
1 Hawk. P. C. 38. 

It ſeems to be agreed, that the publiſhing of written 
printed words may be an overt act of compaſſing or 
imaginirg the King? death. 

And it has been held, that the printing a book, con- 
taining treaſonable poſitions, and ſending it in a box to 
the King, is a publication of ſuch a book. 2 Rol. Rep. 
88. Williams's caſe. 

If any words in writing or print are publiſhed, which 
have a direct tendency to alienate the affections of the 
people from the King, ſuch publication is an overt act of 
compaſſing or imagining his death: becauſe this will in 
all probability be the conſequence thereof.. Dyer 298. 
2 Roll. Rep. 89. 1 Hawk. P. C. 36. | 

The publiſhing a printed book, or ſending a letter, 
to incite a foreign prince to invade the realm, is an overt 
act of this ſpecies of treaſon; for, if an invaſion is 
- 72 29% life would be in danger. 3 Luft. 14. 

I 4 ; 

If a book is publiſhed, in which it is aſſerted, that it 
is high time for the people to take the government into 
their own hands, and that it is an honourable and con- 
ſcientious act, to caſt off their allegiance and put the 
King to death, this is an overt act of compaſſing or imagin- 
ing his death. Kel. 22, 23. Twyne's caſe. 

I has been held, that to publiſh, in writing or pri 
a prophecy of the King's death is an overt act of this 


or 


ſpecies of treaſon. 2 Rel. Rep. 88, 8g. Williem's caſe. 
Bus 


. 

But in another book it is ſaid, that to prophecy the 
King's death does not ſeem to be an overt act of this ſpe- 
cies of treaſon. 1 H. H. P. C. 108. ; 

And it is laid down, that to calculate the King's 
nativity is not an overt ad of compaſſing or imagining 
his death. H. P. C. 11. 1 H. H. P. C. 108. 

It has been held, that the writing of words, which 
contain a treaſonable poſition, does, altho” the fame are 
never publiſhed, amount to an overt act of compaſſing or 
imagining the death of the King: for that ſcribere eft 
agere. 2 Roll Rep. 89. Williams's caſe. 

But it ſeems to be the better opinion, that the writing 
of ſuch words, does not, unleſs the lame are publiſhed, 
amount to an overt act of this ſpecies of treaſon; be- 
cauſe they may have been written merely by way of a- 
muſement, and without any traiterous deſign. Cro. Car 
120. 1 Hewk. P. C. 38. 

ſc it laid down in ſome books, that the bare ſpeaking of 
words can never be an overt act of compaſſing or imagin- 
ing the King's death; and, from the ſpecial acts of par- 
liament made at different times after 25 Ed. 3. ſt. 5. c. 
4. to attaint perſons guilty of ſpeaking treaſonable words, 

it is inferred, that ſuch o_ were not an overt act of 
compaſſing or imagining the King's death, within the 
meaning of this ſtatute ; tor that, if they had been ſo, ſuch 
ſpecial act would have been quite nugator y. 3 Inſt. 14, 38, 
140. 1 H. H. F. C. 117, 112. 


It ſeems to be the better opinion, that words alone 


may, in ſome caſes, be an overt act of this ſpecies of trea- 
ſon; for that words are the moſt natural way of ex- 
the imagination of the heart. St. P. C. 2. 


Tel. 107. Kel. 13. 1 Lev. 57. Salk. 631. 3 Med. 35. 


1 Hawk. P. C. 39, 40. 
The tpeaking of any words, which plainly ſhew a de- 
ſign to take away the King's life, is an overt a& of com- 
paſſing or imagining his death ; altho? ſuch defign be 


* 


future or conditional, or both future and conditional. &. 


N C. 2. Tel. 107. Kel. 13. 3 Mad. 55. 1 Hawk. P. 


C. 

The was If 1 mas the King, I will kill him, 
have been held to be an overt act of this ſpecies of trea- 
fon. 1 Lev. 57. MAlcact's cafe. | 

It has been determined, that theſe words, The King, 
being excommunicate by the Pope, may be depoſed and 
killed by any whatſoever, which killing is not murder, 
are an overt act of this ſpecies of treaſon. 1 Roll. Rep. 
185. Owen's caſe. 

And it was ſaid by Holt, Chief Juſtice, that it is not ne- 
ceſſary, that the words ſhould in ſuch caſe be expreſs ; 


for that any words, provided the jury are plainly and | 


clearly ſatisfied, from the tenor of them, that the — 


has been engaged in a deſign upon the King's life, are 


an overt act ot compaſſing or imagining his death. 4 
Stat. Tri. 720. Lowick's cafe. 

But it ſeems to be agreed, that, if the words ſpoke are 
only in contempt, or in diſgrace, of the King's perſon, 
as if they charge him with ſome perſonal vice, or with 


ſome perſonal defect, fuch words are not an overt act of 


compaſſing or imagining his death. Cre. Car. 125. 
Pine's caſe. 1 Hawk. P. C. 39. 


It has been held, that to ſay the King is a baſtard, or to | 


fay another perſon has a better title to the crown than 
him, is an overt act of this ſpecies of treaſon ; becauſe 
it diſcovers the mind to be traiterous. Tel. 107. 2 Roll. 
Rep. go. Palmer. 426. 


But the better opinion is, that no looſe words, which | 


are ſpoke without reference to an act or deſign, do a- 
mount to an overt act of compaſſing or imagining the 
King's death: becauſe it is not certain, that the ſpeaker 
has any deſign upon his life. Salk. 631. Charnocl's caſe. 
1 Hawk. P. C. 39. 

To pray that God ſhould ſhorten the Queen's days, 
1 2 P.& M. . 9. certain practices againſt King 
Philip made treaſon, 1 & 2 P. M. c. 10. importin 
counterfeit foreign coins made treaſon, 1 F 2 F. & M. 
c. 11. impugning the Queen's title, &c. 1 EL c. 5. 

Second 


refuſal of the old oath of ſupremacy to be pu-; 


' niſhed as high treaſon. 5 El. c. I. J 11. 
Vor. II. Ne. r31. 


TX BE 

b G . and . * | J 7 5 EL. 
| Certain offetices by words, Eg. made treaſon during 
* e 13 KS | 
on popiſh prieſts to remain in the kingdom, 
or for perſons in popiſh ſeminaries not prieſts, not to 

return and ſubmit, Qt. 27 EL. c. 2. . 3,5. 
Reconciling any perſon, or being reconciled to the ſee 
of Rome, putting in uſe the Pope's bulls, c. made trea- 


ha 13 El. c. 2. 23 Eliz. c. 1. 3 Fac. 1. c. 4 
4. 22. 
14 El. c. 2. 


No paſt attainder to be reverſed after execution, 28 or 

29 El. c. 2. 

Certain offences by words made treaſon, during the 

life of King Charles ad, 13 Car. 2. ft. 1. c. 1. 
Correſponding with enemies, 3 V. M c. 13. 3& 

4 Am. c. 14. | 

Repairing to France, 3 V. & M. c. 13. 9 W. z. 

c. I. 

gW.z;. c. 1. 3 

Correſponding with the pretender, 13 V. 3. c. 3. 

 ſeF. 2. | 
3 13 Nl. z. 

c. 6. T 15. : 

—— Oe ONS v es 

e. . £3 | 

Officers or ſoldiers beyond fea, correſponding with 


ſee. 36. 

Writing in defence of the Pretender's claim made trea- 

ſon, 4 Ann. c. 8. 6 Ann. c. 7. | 
Treaſon to purſue the depoſing the King, or to repeal 

certain acts, 21 Ric. 2. c. 3, . Ce. 

| For ſeveral old condemned opinions relating to treaſon 

and the prerogative, ſee 21 R. 2. c. 12. 1 H. 4. c. 3. 
Nothing ſhall be adjudged treaſon but as was ordained 


c. 6. | | 
| Eſcape of priſoners committed for ſuſpicion of treaſon, 


Serving the King for the time being incurs no for- 

_ 2 1. high | pe 
ilful poiſoning made high treaſon, 22 H. 8. e. 

PraQifins again the eſtabliſhment of the fucceſion 
made treaſon, 26 H. 8. c. 22. /. g. | | 

Other offences declared treaſon, 26 H. 8. c. 13. f. 2. 
28 H. 8. c. 18. 

Benefit of taken away in caſes of high trea- 
fon, 26 H. g. c. 3.135 6 Ed. 6. c. 11. . 6. 
extended to natives of Scotland, 7 Ann. c. 21. / 5. 

Counterfeiting the ſign manual, or privy ſignet, made 
high treaſon, 27 H.8. c. 2. | | 
A repeal of all treaſons ſince 25 Ed. 3. 1 EA. 6. 
12. ,. 2. with exceptions, ſ. 8. 

Preaching, Sc. againſt the King's title, the third 
offence, 1 Ed. 6. c. 12. /. 6. repealed, 1 M. ff. 1. 


C. 1. 


fe 2. 
eee I Ed. 6. 
c. 12. /. 9. i | 

The third offence of affirming that the King is a here- 
tick or uſurper made treaſon, 5 & 6 Ed. 6. c. 11. re- 
pealed 1 Mar. ft. 1. c. 1. 


 With-holding the King's caftles or ſtores, Ec. made 
treaſon, 56 68d. 6 It. J 5. 14 H. c. 1. 

It ſhall be high treaſon to counterteit coins current 
here, or the queen's ſign manual, privy Get or privy 
fea, 1 M. f. a. c. 6. 


8 U | Where 
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3. Of petit treaſon in general, and the different kinds of 
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cauſe many other caſes of the like might happen 
in time to come, which a man cannot think of or de- 
clare at preſent, if any other caſe, ſuppoſed to be treaſon, 
which is not ſpecified above, doth hereafter happen before 


one of the juſtices, e 

judgmens of treaſon, until the caſe be laid e the 

ing and parliament, and it is declaredwhether it ought 
to be adjudged a treaſon or other felony.” 


moſt noble King of famous memory, King Edward the 
third, touching or concerning treaſon or the declaration 
of treaſon.” | | 

As no offence has been by any ſlatute ſubſequent 
this mage petit treaſon, it follows, that no offence is at 


this day petit treaſon unleſs it is one of thoſe, which is 
by the 25 EA. 3. ft. 5. c. 2. declared to be ſo. 

; no offence is to be adjudged petit treaſon, unleſs 
it is clearly, and without argument or inference, within 
the meaning of this ſtatute ; for a ſtatute declaring any 
offence to be treaſon, ought not to be extended by equity. 
Plowd. 86. 3 Inft. 12, 21. 18 Hl. c. 1 / 1. 

The diſtinction of high and 
known to the law of Scotland: For every offence, which 
was by the law of England petit treaſon, was by the law 
of Scotland treaſon. 

At this day, an offence, which is in England petit 
treaſon, is in Scotland only a capital offence: It being 
by the 7 Ann cap. 21. par. 7. enacted, That murder 
under truſt, which was by the law of Scotland treaſon, 
ſhall for the time to come be only adjudged and deemed 
to be a capital offence.” 

There may be an » either before or after the 
fact, in petit treaſon. © 3 Inſt. 20, 21, 138. 

At the Common law, an ac to this offence, be- 
fore the fact, was intitled to the benefit of the clergy. 

But by the 4 F $5 Ph. & Mar. cap. 4. par 1. it is 
enacted. e after the firſt day of 
March next coming, maliciouſly command, hire, or 
counſel], any perſon to commit or do any petit treaſon, 
every ſuch offender ſhall not have the benefit of the 


It is by the 2 Ed. 3. flat. 
e n 


. c. 2. declared to be pe · 
huſband. 


—— 


petit GENS 


| | the vinculum matrimonii, the 


petit treaſon was not 


24. 
A ſervant, after having 


1 


If A. who is married to B. during ſuch inter-marriage 
has been married alſo to C. this woman, altho? ſhe is 10 
ſome —_— is not a wife within the 
meaning is clauſe ; the ſecond marriage wi 

void. 1 H. H. P. C. 381. xn 
woman, after having been divorced cauſa aduiteri; 
vel ſevitie, murders the man r — 
vorced, this is petit treaſon : For, as a divorce for either 
of theſe cauſes does not, "= law of England, diſſolve 
— continues to be his wife. 
But, a woman, who has been divorced 


. | vel precontratius, cannot be guilty of this of- 


the vinculum matrimonii is diſſolved by a 
divorce for either of theſe cauſes. id. | 

If 2 wife procure a ſervant to kill his maſter, the is, 
. 

to petit treaſon, 3 In/f. 20. H. P. C. 28. 

"But 1.3 "ups — tran 
» if a wi | has precured a to kill 
| her huſband, is abſent when the fact is — ſhe 
is only as an to murder: For the principal is 
only guilty of this crime; and the maxim is, Arcefſerius 
ſequitur — HY SIS. 3 Inft. 20, 139. H 

P. C. 24, 23. 1 H H. P. 379. 1 Hawk. P. C. 88. 

If a wife, ever, after having procured a ſtranger 
to kill her huſband, was, by agreement with ſuch ſtran- 
„ in the houſe wherein the murder was committed, 
is, although ſhe was not in the room at the time of 
the perpetration thereof, guilty of petit treaſon: For, a; 
the murderer was, in this caſe, emboldened, by the ex- 
pectation of having her immediate aſſiſtance, if the ſame 
had been wanted, to commit the crime, the is in judg- 
ment of law, as much a principal, as if ſhe had ſtood 
by, with a weapon in her hand, ready to ſecond him. 
Moor 91. H. P. C. 25. 1 Hawk. P. C. 88. 

If a ſtranger and a wife are both principals in the mur- 
. r 
the murder only. 3 Inſt. 20. H. P. C. 

1 Hawk. P. C. 88. W | > 

But, if a wife kills her huſband by the procurement of 


| a ſtranger, the latter ſeems to be guilty as acceſlary to 


petit treaſon. 1 Hawk. P. C. 88. 
By the 25 Ed. 3. ft. 5. c 2. It is declared to be petit 
treaſon, where a ſervant flayeth his maſter. 
The murder of his miſtreſs, or of his maſter's wife, 
by a ſervant has been adjudged to be petit treaſon. Nei- 
ther of theſe cafes is indeed within the letter thereof: 
But both of them are clearly within the meaning of this 
clauſe ; for the word maſter ſignifies any perſon, to whom 
another ſtands related as a ſervant. 3 Inff. 20. Flacud. 
86. 1 Hawh. P. C. 88. 
I a child kills his father, or his mother, this, al- 
tho? it be a much more heinous crime, is not petit trea- 
ſen: Becauſe it is not a caſe provided againſt by this ſta- 
tute ; and the judges are reſtrained, by an expreſs clauſe 
therein, from interpreting it « fimili, or a minore ad ma- 
jus. Plowd. 86. 3 Inft. 20, 22, 23. H. P. C. 24. 
1 Hawk. P. C. 87. 


But if a child, who ſerves his father, or his mother, 
for meat, drink, clothes, or wages, murders ſuch father 


or mother, this is petit treaſon. 3 In. 30. H. F.C. 


1 Hawk. P. C. 87. | 

quitted his maſter's ſervice a 
year, killed the perſon who had been his maſter. This 
was adjudged petit treaſon ; becauſe it appeared that the 
crime was committed in conf ce of malice con- 
ceived againſt the perſon killed while the murderer was 
in his ſervice. Bro. Curen. 116. Plawd., 206. 3 luft. 
20. H. F. C. 23. 1 Hawk. P. C. 88. 

It has been juſt now ſhewn, in treating of that ſpe- 
cies of petit treaſon, which conſiſts in the murdering of 
2 huſband by his wife, in what caſes the wite is a princi- 
pal in, or acceſſary to, petit treaſon, or an acceſſary to 
murder only. 

It is in this place ſufficient to ſay, without repeating 


them, that any circumſtance, which would in the cafe of 
a wife have made her ſo, does in the caſe of a ſervant 


make him, a principal in, or an acceſſary to petit treaſon, 


or an acceſſary to murder only. 5 Bac. Abr. 136. 


the 25 Ed. 3. fl. 5. c. 2. It is declared to be petit the law of nature, yet the law of A VEE" 
» when a man ſecular or religious, flayeth his pre- King by di — 1 * 
late to whom he owes obedience. the King's grant, or by claims 


If an ecclefiaſtick, who enjoys a benefice in the dio- lib. 3. traft. 2. cap. m. 4. "The puniſhment for 
ceſe of 4. within the province of B. ſlays the archbiſhop concealing trefure ound, is imoriſfos 0 
of the province of B. this, although he is not the im- | Staundf. Pl. Cor. lil. 1. cap. 42. Pitzberb. Abri 
mediate ſuperior of ſuch eccleſiaſtick, ſeeras to be petit | page 185. But if the owner may any ways be known, 
treaſon. 1 H. H. F. C. 38r. then it does not belong to the King's pretogative. Brit- 
I a churchman hold two benefices in different dio- | ton, cap. 17. ſays it is every ſubje&t's part, as ſoon as he 
ceſes, it is petit treaſon to murder the biſhop of either of | has found tre in the earth, to make it known 
theſe z becauſe a canonical obedience is due to both of | to the coroners of the county, c. See Kitchin, fol. 
them. Ibid. : : anno 1 & 2P. M . 15. This was antiently called 
„And it has been laid down, that, if an ecclefiaſtick | findaringa, or finding the treaſure. Leg. Hen. 1. c. 11. 
See r and 20 Vin. Abr. 414. - 
King's treaſure is repoſited ; and at other times the office 
tre | ET. s $727. | 
Ibid. a | . CHET, (Trebicbetum, ) A tumbtel, of cuck- 
For more learning on this ſubject, ſee 5 Bac. Abr. tit. | ing ſtool. 3 Par. Inſt. fol. 19. See Tzxrnucn. It was 
Treaſon. 8 alſo a great engine to caſt $ to batter walls. Matt. 
TREASURE, (Theſaurus,) Signifies riches and wealth; | Pariſ. 1246. | 
and as the King's treaſure is the ſine ws of war, and the TREES, 'The proprietors of trees cut down or taken 
honour and ſafety of the King in time of peace, firma- away how recompenced and the offenders puniſhed, 43 
mentum belli & ornamentum pacis ; if any mine of baſe El. c. 7. 1s Car. 2. c. 2. ,. 2. | 
metal be found in any » it belongs to the lord of Ingroſſing oak bark prohibited, 1 Far. 1. cap. 22. 
the ſoil; but if it be r ſect. 19. 0 
King, in whoſe ground toever they be - Cowell, Penalty of felling oaks to be barked, 1 Jar. 1. c. 22. 
edit. 1727. | . 20. | 
TREASURER, (Theſaurarius) Is an officer to whom The houſes of perſons ſuſpected to have cut or taken 
the treaſure of another is committed to be kept, and truly them away to be ſearched, 15 Car. 2. c. 2. ,. 3. 
diſpoſed of: The chiefeſt of theſe with us is the treaſurer - Perſons deſtroying plantations paniſhed as treſpaſſer 
of England, who is a lord by his office, and one of the 22 & 23 Car. 2. c. J. ſ. 5. 1 Ged. 1. ff. 2. c. 48. 6 
greateſt men of the land, under whoſe charge and = Geo. 1. c. 16. 29 Ges. 2. c. 36. ſ. 6. 
ment is all the Prince's wealth contained in — As felons, 9 Geo. 1. c. 22. . t. | 
as alſo the clerks of all officers any way employed in the: The nei ing inhabitants, 1 Geo. 1. ff. 2. c. 48. 
collecting the impoſts, tributes, or other revenues be- 6 Geo. 1. c. 16. 
tonging to the crown. Smith, de Rep. Angler. lib. 2. And the hundred anfwerable for damages. 9 Geo. 1. 
cap. 14. See more belonging to this office, 20 E. 3. 6. . 22. f 7. 29 Geo. 2. c: 36. ,. g. See Timnzn, and 
1 H. 6. 5. 4E. 4. 5. 17E. 4.5. nE 45 I | 
TYS 14 This high officer hath by [| TREET, (Triticum, I. e. Wheat,) In the ſtatute of 
virtue of his office, the nomination of all eſcheators | 51 H. 3. bread of treet ſeems to be that bread which was 
yearly throughout England, and giveth the places of all | made of fine wheat. Cowell, edit. 1527. | 
cuſtomers and ſearchers in all the ports of the realm, with | TREMAGIUM, (Tremiftum, bog war of The ſea- 
divers other matters, c. There is allo the treaſurer of | ſon for ſowing ſummer· corn about ch, the third 
the King's houſbold, who is of the privy council, and, in | month, to which the word y allade. Poet 
the abſence of the ſteward of the King's houſbold, hath | corn ſowed in March is by the French tremes and 
power with the cantraller and fleward of the Marſbalſea, | tremais, and ſometimes mars or merſet, which the Italians 
without commiſſion, to hear and determine treaſons, miſ- | call martiolin or martial. Tremeſtum was commonly op- 
priſions of treaſon, murder, homicide and bloodſhed com- poſed to bibernagium, i. e. the ſeaſon for ſummet corn, 
mitted within the King's palace.  Staundf. Pl. Cor. lib. | barley, oats, beans, &c. to the ſeaſon for winter corn, 
3. cap. 5. In Weſtm. 2. cap. 1. there is mention of the | wheat and rye, Cowell, edit. 1727. ; 
- treaſurer of the Exchequer, treaſurer of the navy or war. | TR LUM, A word uſed for granary, in Mor. 
27 E. 3. flat. 2. cap. 18. 35 Eliz. cap. 4. treaſurer of | Ang. tom. f. þ. 470. | | 
the King's chamber, 26 H. 8. 3. 33 H. 8. 39. treaſu- EN \ TOR, (from the Fr. francber, to cut, 
rer of the King's wardrobe. 15 E. 3. flat. 1. cap. 3. | A carver of meat at a table, as we often find in the pa- 
25 E. 3. ſtat. 5. cap. 21. whoſe office you have well ſet | tent-rolls, penſions granted by our Kings to J. J. uni 
out in Fleta, lib. 2. cap. 14. Treaſurer of the county for | trencheatorum noſtrorum. Cowell, edit. 1727. 
poor ſoldiers. 25 El. c. 4 And maſt ons | TRENCHIA, (Trancia, Fr. trancher, to cut,) A 
through the kingdom have an officer of this name that | trench, or dike newly cut. Id. ib. 
receiveth their rents, and diſburſeth their common ex- 'TRENTAL, (Trentale,) An office for the dead that 
pences, and is of great credit among them. Cowell, edit. | continued thirty days, or conſiſting of thirty maſſes, from 
1727. | | the Italian trenta, that is, triginta, mentioned 1 Eg. 
TREASURER IN 122 6. * err. A 
A dignitary who was to take charge of the veſtments, | - „A great engine to throw ſtones againſt a 
. ts inns treaſure of the ſaid church. | wall in ſtorming a town. It is mentioned in Knighton, 
But at the time of the —— — Hz — = ann? 1 * Tranf 3 bs 
horred idols did commit facrilege, and away the infi- | SS, » ſignifies tranſgreſſion of 
nite treaſure of cathedral and conventual churches, then | the law under * or — of either, 
the office was extinguiſhed as needleſs in ſome churches, as | Staundf. PI. Cor. fol. 38. where he ſays, That for a lord 
York, Lincoln, Hereford, but ſtill remaining in Saliſbury, | of the parliament to depart from the parliament without 
Lendon, Sc. Cowell, edit. 1727. the King's licence, is neither treaſon nor felony, but 
* TREASURER OF THE COUNTY. To be cho- ret. But it is moſt commonly uſed for that wrong 
ſen by the juſtices of peace, 43 Eliz. c. 2. ſed. 14. See | or damage, which is done either to the King in his fo- 
CounTY RATE. mY | reſt, or by one private man to another; and in this figni- 
TREASURE-TROVE, aurus inventus,) Signi- | fication it is of two forts, treſpuſs general, otherwiſe 
fies in our Common law as it does in the Civil, Veterem de- | termed 7 vi & armis; and ireſpeſ ſpecial, other- 
foſitionem pecuniæ, cujus non extat memoria, ut jam demi- | wiſe called treſpaſs upon the caſe, is ſeemeth to be 
num non habeat, wich which definition Bractan agrees : | without force, howbeit- ſometimes they are confounded. 
aud tho” the Civil law give it to the finder, according to | How to diſtinguiſh the forms of theſe writs or — 


18 

e F. N. B 86, 87. In an action of treſpaſs, the 
10 intiff — ſues 8 or for the value of the 
— done * the — = treſpaſs 
local, and tre 9 » Treſpaſs is that whic 
5 ſo 22 to a 7 Ae that if the defendant 
join iſſue upon the place, and traverſe the place only by 
ſaying «b/que boc, that he did the treſpaſs in the place 
mentioned in the declaration, and aver it, it 1s enough 
to defeat the a&ion. Treſpaſs tranſitory is that which 
cannot be defeated by the defendant's traverſe of the 
place, becauſe. the place is not material, but actions of 
treſpaſs quare clauſum fregit ought to be local. Bracten, 
lib. 4. cap. 34. num. 6. divides framſgreſſionem in majorem 


| 


& minorem. Cowell, edit. 1727. 


The word treſpaſs, which 1s derived from the Latin 
word tranſgredior, ſignifies a going beyond what is law- 
ful ; hence it follows that every —_—_— is, in the 


ſenſe of this word a But, as many in- 
_P acts are diſtinguiſhed icular names, as trea- 
fon, mu and other names, the legal ſenſe of 
the wor 


mpanied with force, either actual 
or implied. If a treſpaſs, which was accompanied with 
either actual or implied force, OG 44 
blick, the proper remedy in every e is by an 
FdiQment, 4 432 And, if a treſpaſs that 
was accompanied with an actual force, has been injurious 
only to one or more private perſons, the offender. is in 
every ſuch caſe-liable to an indiment, or to an infor- 
mation; for, altho” the injury has in ſuch caſe been only 
done to one or more private- perſons, as every treſpaſs 
ied with actual force is a breach of the peace, 
it is to be conſidered and puniſhed as an offence againſt 
the publick. 5 Bac. Sr. 150. 5 
Beſides the remedy which is given by law, in the caſe 
of a treſpaſs acc: ied with actual force, for the of- 
| fence againſt the publick, every private perſon, who has 
received an injury fr ch treſpaſs, may recover a 
ſatisfaQtion for the fame by an aQtion of general treſpaſs. 
And if a treſpaſs has been only accompanied with * 
force, the proper remedy, (this. not being a publick of- 
N is 2 by an action _ _ + -> 4 eB 
writ neral tr 85 ich this action is 1 
ed, is —— oy at other times it is not ſo. 
Ard it is at the election of the party injured by a treſ- 
paſs with force to ſue out a writ of treſpaſs, that 
is, or one that is not returnable. - The latter ſort of 
writ is called vicontiel writ : Becauſe the matter therein 
complained of is to be heard before the ſheriff to whom 
it is directed. But, as the vicontiel writ of general treſ- 
paſs is at this day very ſeldom ſued out, it is by no 
means neceſſary to go into the particular confideration 
thereof. That writ of genera! treſpaſs which is returna- 
ble has, from the words di et armis therein contained, 
obtained the name of a writ of $ vi et armis; and 
the action thereupon founded is called an action of treſ- 
paſs vi et armis. 5 Bac. Ar. 150, 151. | 


1. For what injuries an aftion of treſpaſs vi et armis 


lies in general. 

2. In what caſes an action of t 7 vi et armis lies 
fer an att which was at firſt » but becomes after- 
wards a treſpaſs with force ab initio. 


1. For what injuries an action of treſpaſs vi et armis 
lies in general. hes 
Wherever any unlawful act, from which a private in- 
jury has been received, was accompanied either with 
actual or implied force, the party injured may bring an 
action of treſpaſs vi ef armis. Fitzb. N. B. 93. Bro. 


* 


AF. fur le caſe, pl. 46. Ld. Raym. 1402. Str. 635. 
But, where the injury that has been received was oc- 
caſioned by a fraudulent or negligent act, which was not 


ied | ation upon the caſe. Ld. Raym. 1402. 


T 


accompanied either with actual or i 
action does not lie. 
N. B. 93. Ld. Raym. 188, 1402. Str. 635. 
This action does not lie for any injury which is the 
nce of a mere non- feaſance; becauſe, where 


ied force, this 
Bro. AA. fur le caſe, pl. 46. Fitz. 


— 


no action has 
force. | | 
| If the perſon intitled to tithes does not, after having 
received notice of their being ſet out, fetch them away in 
a reaſonable time, he is liable to an action upon the caſe 
tor the injury ſuſtained by the lying of theſe too long 
upon the land: But an action of treſpaſs vi et arm; 
cannot be maintained; becauſe this injury ariſes from 
A — Ld. Raym. 188. Shapeatt v. Mug- 
ord, 
N a river, 
neglects to do it, and for want of this being done the 
ground of B. is overflown, the proper remedy of B. is 
by an action upon the caſe: Becauſe the injury ariſes 
a non- feaſance. Bro. Af. ſur le caſe, pl. 46. 
Fitab. N. B. gz. 
This action does not lie for any injury which is occa- 
ſioned by a lawful act; becauſe ſuch an act can never 
accompanied with what the law cails force. 
one man fixes a ſpout for the carrying of water 
his houſe, and the water thereby carried falls and 
damage upon the ground of another, this laſt can- 
not bring the aQion of treſpaſs vi et armis ; for, as the 
fixing of this ſpout was lawful, the injury does not ariſe 
from a mal-feaſance : But the remedy is in this caſe 
by an action upon the caie. Str. 635. Reynold v. Clarke. 
Raym. 1402. 
It is indeed laid down generally in ſome books, that, 
if one man fills up a dirch which has long been a water- 
courſe, and by reaſon of this the land of another is over- 
flown, the latter may maintain an action of treſpaſs 
_ N. B. 89. Bro. Act. fur i caſe, 
| But in a modern caſe it was held, that this action 
would not lie in ſuch caſe, provided the ditch was in the 
land of him who filled it up, becauſe it was lawiul to 
fill this up; and that, if any injurious conſequence has 
followed from thence to another, the remedy is an 


Reynolds v. 
Clarke. Str. 636. 

It is laid down, that a ſatisfaction may in ſcme caſes 
be recovered in this action, as well for an injury which 
has accidentally been the conſequence of a treſpaſs with 
— tor one which has been the neceſſary conſequence 
thereof. | 
If A. breaks the hedge of B. to the value of four 
pence, and a beaſt of common enters through this breach 
into the cloſe of B. and does damage, it ſeems that B. 
| ſhall recover damages for the whole injury in an action 
of treſpaſs vi et armis againſt A. for he ſhall not be 
obliged to bring this action againſt A. for the damage 
done. by the breaking his hedge, and an aQtion vpon the 
caſe for the damage done by the beaſt. Bro. Tre/. 179. 
c ined to what is laid down in this 

And it is laid down in other books, that, it one injury 
is laid in a declaration in an action ot treſpaſs vi et armis, 
for which an action of treſpaſs vi et armis is the proper 
action; and another i ſubſtantive injury is 


been done, there cannot bave been any 


: 


8 


laid in the ſame declaration, for which the proper action 


is an action upon the caſe; the j t ought, if there 
be a general verdict againſt the defendant, to be arreſted; 
becauſe, as the judgment in an action of treſpaſs vi et 
armis is, quad capiutur pro fone, and that in an action 
upon the caſe is, quad ſit in miſericordia, an injury, which 
was only proper for the latter, ought not to have been 
contained in a declaration,in the former action. L. Raym. 
1 Courtney v. Callet. Carth. 437. 

it one injury, for which the proper action would 
| otherwiſe have been treſpaſs upon the caſe, is, after lay- 
ing an injury proper. for a declaration in an action of treſ- 


þ 


paſs di et armis, laid in the fame declaration with a per 
in an action of treſpaſs vi et armis 


general 


one, 


qued ; the j 
may, altho? the verdi& againſt the defendant is a 


1 


ene, be well pronounced: becauſe that, which comes 
under the per quad, is not to be conſidered as an indepen- 
dant ſubſtantive injury, but as laid merely in aggrava- 
tion of damages. Ld. Raym. 274. Courtney v. Collet. 

It is laid down in two books, that if the bailee of 
cattle, which liave been lent him to plough his lard with, 
kills any of them, the owner thereof has his election to 
bring an action of treſpaſs vi et armis, or an action of 
the caſc. 1 Inſt. 57. Hob. 180. 

And in one of theſe, it is alſo laid down, that the 
party injured by a reſcue may have either an action of 
treſpaſs vi et armis, or an action upon the caſe. Hab. 180. 
Wheatley v. Stone. 

But in ſome other caſes it is laid down generally, that 
the bailee of cattle, who kills any of them, is not liable 
to an action of treſpaſs vi et armis, becauſe he came law- 
fully to the poſſeſſion thereof: But that the proper 
remedy is an action upon the cafe. Bro. Act. fur le caſe, 
pl. 99. Bro. Treſ. pl. 295. ; 

It does not moreover ſeem reaſonable, that an injured 
party ſhould at any time. have been at liberty to bring 
which of theſe actions he pleaſes; becauſe the judgment 
in them is very different. Ld. Raym. 273. Courtney v. 
Calle. -- h 

And this is leſs reaſunable now than heretofore ; for if 
the injured party has in any caſe ſuch an election, he may 
in every ſuch cate, by chuſing to bring an action of 
treſpaſs upon the calc, eluve a very uſeful ſtatute, 
and intitle himfeit to full cots, altho' he does not reco- 
ver damages to the amount of forty ſhillings. Ld. Raym. 

138. Shapcott v. Mug ford. 


2. In what caſes an action of treſpaſs vi et armis lies for 
an act which was at firſt lawful, but becames afterwards 
a treſpaſs with force ab initio. 


[t is in general true, as has been ſhewn under the laſt 
head, that no injury, which has been occaſioned by a 
lawful act, is treſpaſs wtih force. But in ſome caſes an 

act, which was in the firſt inſtance lawful, becomes af- 
terwards a treſpaſs with force ab initio. Where the law 
gives a general au: hority or licence to do a thing, and 
the perion who has began to act under either of theſe 
properly, is afterwards guilty of ſome poſitive abuſe of 


5 Bac. Abr. 154. 


afterwards kills or uſes the ſame, he becomes a treſpaſſer 
with force ab initio; he had indeed by law an authority 
to diſtrain this beaſt: But, as this extends only to the 
keeping it as a pledge to enforce the making ſatisfaction 


for the damage done, the killing or uſing thereof was an | 
abuſe of this authority. 8 Rep. 146. The ſox carpenters | 


caſe. Bro. Tref. pl. 359. 

But every meddling with a thing, which has been 
diſtrained, does not amount to ſuch an abuſe of the 
general authority given by law to diſtrain, as to make 
the diſtrainer a treipaſſer with force ab initia. 

If a man who has diſtrained armour ſcowers the ſame, 
in order to preſerve it from ruſt, he does not become a 
treſpaſſer with force ab initio: For the doing of this, fo 
far from being injurious, is beneficial to the owner. Cro. 
Eliz.. 783. Duncomb v. Reeve. 

But, if a man after having diſtained raw hides tans 
them, he becomes, notwithſtanding that theſe would 
otherwiſe have rotted, a treſpaſſer with force ab initio : 
Becauſe this, althoꝰ it ſeems to be a benefit to him, may 
he an injury to the owner; for he can never be ſure of 
baving his own hides again, the nature of them being ſo 
—_ by the tanning that they cannot be known. 

id | 

And, in the caſe of a diſtreſs for rent, an injurious 
meddling with what has been diſtrained does not make 
the diſtrainer a treſpaſſer with force. ab initio. 

For by the 11 Geo. 2. cap. 19. par 19. it is enacted, 

© That where any diſtreſs ſhall be made for any rent 
juſtly due, and any unlawful a& ſhall be afterwards done 
by the 

"os WH. Ne. 131. 


| 
That where any diſtreſs ſhall be made by any overſeer, 


| 


the ſame, he becomes a treſpaſſer with force 46 initio. | 


a 
| ſhall not be therefore deemed unlawful, nor the party 
making it a treſpaſſer ab initio, 

The law gives every man a licence of going into an 
inn at ſeaſonable times; yet if a man, who went law- 
fully into an inn, is afterwards guilty of any injurious 
| act there, he becomes a treſpaſſer with force ab initio : 
| Becauſe this is a poſitive abuſe of a general licence in 
law. 8 Rep. 146. The fix carpenters caſe. Bro. Treſ. 


„ OP 

Bar where a man is only guilty of a negative abuſe of 

a general authority or licence in law, he does not become 

a treſpaſſer with force ab initio: For a man, who has 
only been guilty of a mere non feaſance, can never be a 
treſpaſſer with force. 5 Bac. Abr. 155. 

It J S. who has diſtrained a beaſt ant, re- 
fuſes to deliver it on a tender of amends before thE im- 
pounding thereof, this is an abuſe of an authority given 
him by law to diſtrain; and the owner ot the 
recover es for the detention: But, as the inj 

| ariſes from 8 J. S. does not become a treſ- 
paſſer with force ab initio. 8 Rep. 146. The fox carpen- 
| ters caſe. LJ. R ym. 188. Shes 

So if a man, who went lawfully into an inn, refuſes 

to pay for the liquor he has drank there, this is a nega- 

tive abuſe of a licence given him by law to go into an 
inn: But he does not become a treſpaſſer with force ab 
| initio. 8 Rep. 146. The fox c s caſe. | 

It is in the general true, that every man, who is 

guilty of any poñtive abuſe of a parti authority 
given him by law becomes a treipaſſer with force 45 
| Initto, | 
A ö 22 Nr of * juſtice of the 
peace to ſearch the houſe of J. S. for goods, pulled. 
down the clothes of a bed in which there was a wo- 
man, and attempted to ſearch under her ſhift, it was 
held, that by this abuſe of his authority he became a 
treſpaſſer with force ab initio. Clayt. 44. Ward's caſe. 
But by the 17 Geo. 2. cap. 38. par. J. it is enacted, 


by virtue of a warrant of diſtreſs, for any money juſt! 
due for the relief of the poor, 8 ini aal 


not be deemed a treſ ab initio on the account of an 
irregularity done by ſuch party.” | 

And in ſome caſes a man, who is only guilty of a 
negative abuſe of a particular authotity given him by 


law, becomes a treſpaſſer with force ab initio. 
If I. S. who has diſtrained a beaſt damage - ſe aſant, 


If a ſheriff has not returned a writ which ought to have 
been returned, he becomes, altho? this is a mere non-fea- 
ſance, a treſpaſſer with force ab initis; as to every thing 
that = been done under this writ. _ Faux impr. 
Pl. 5. pl. 7- pl. 12. pl. 23. 1 For. 378. 409. £4. 
Raym 632. Co. Car. 446 . 


But if a bailiff has by virtue of .a warrant from a 
ſheriff executed a writ which ought to have been re- 
turned, he does not, altho' it has not been returned, be- 
come a treſpaſſer ab initis e for it would be hard to 
puniſh the bailiff for the default of returning this writ ; 
which, as it was directed to the ſheriff, could only be 
returned by him. Bro. Faux impr. pl. 5. pl. 22. 1 Fon. 
378. Cro. Car. 446. 

If however, the bailiff of an inferior court has not re- 
turned a writ which ought to have been returned, he be- 
comes a treſpaſſer with force ab initio, as to every thi 
that has been done under it ; becauſe he is a principal of- 
ficer, and not, as in the caſe of a bailiff acting under a 
warrant from the ſheriff, a ſubordinate one ; and conſe- 
quently it was his duty to return this writ. 1 Roll. Ar. 
563. pl. 18. Ld. Raym. 632. 

A man, who is guilty of an abuſe of an authority or 
licence, in fact does not, altho” the abuſe is a poſitive 
one, become a treſpaſſer with force ab initio. 

If the bailee of a beaſt, which has been delivereq; to him 
to be kept, kills or uſes it, he is liable to make fatisfac- 
tion for his abuſe of an authority given him by the owner 
thereof: But he does not become à treſpaſſer with force 
ab initio. Bro. Treſ. pl. 295. M 327. Bro. AQ. fur 


| 


party diſtraining, or by his agent, the _ 


le caſe, pl. 


1 R 1 


36 if « ten which hes dunn A ind for © rend> 
charge, is killed or uſed by the diſtrainer, he does not 


become a treſpaſſer with force ab initis: Becauſe the diſ- 
treſs in this caſe is made under an authority in fact; for 
the power of diſtraining is not, as it is in the caſe of arent- 


ſervice, incident to the rent, but muſt always have been | 


given by the grantor thereof. 1 Inf. 142; 143. Perk. 
. 6gt. 

l The reaſon of the difference, between this caſe of a 
poſitive abuſe of an authority or licence in fact, and that of 
a poſitive abuſe of an authority or licence in law, is in one 


book faid to be, that the abuſe in the latter caſe is 


deemed a treſpaſs with force ab initio : Becauſe the law 
intends from the ſubſequent tortious act, that there was 
. — Jo . 
ht thi reaſon, which equally applies to both caſes, 
is by nb means concluſive: For it may be as well in- 
r the 22 
» that there was beginning a deſign of being 
guilty thereof. Perhaps the difference between the two 
caſes may be better accounted for in the following man- 
ner. In the one, where the law has given an authority 
or licerice, it ſeems reaſonable, that the ſame law ſhould, 
in order to ſecure the perſons, who are without their di- 
thereof, from all poſitive 
or heerice,- whenever either of 
ed, make the ſame void from the 


of ſuch — 
is poſitively abu 


fe 

the law 

done, under the authority or licence by him fo volunta- 
rily 2 void from the beginning: becauſe it was his 

oon folly to place a confidente in a man, who was not 

fit to be truſted. 5 Bac. Abr. 156. 

The 1 of the law i fuch eaſe would, 
moreover, be quite contrary to the maxim, Vigtilantibus 
nin dirmientibus ſervit lex. 5 Bac. Abr. 156. For more 
learning on this ſubjedi, ſee 20 Vin. Abr. and Bac. Abr. 
tit. Treſpaſs. 


TRESPASSANTS; Fr) Is uſed by Britton, cap. 29. 


for paſſengers. 
TRESTORNARF, To turn of divert another way; 


| as treſfornare viam, to turn the road; Cowell, edis. 1727. | 


Chart. King Fobn. 
TRIAL, (Triatio) Is uſed for the examination of 


all cauſes civil or criminal, according to the laws of the 


realm, before a proper judge ; of which there are divers 
kinds; as matters of fact ſhall be tried by the jurors, 
matters of law by juſtices, matters of record by the 
record itſelf. A of parliament, upon an indict- 
ment of treaſon of felony, ſhall be tried without any 
oath by his peers upon their honours and allegiance ; but 
in appeal at the ſuit of any ſubject, they ſhall be tried 
per Bona & legales homines. Tf ancient demeſne be plead- 
ed of a manor, and denied, this ſſiall be tried by the re- 
cord of dame ſday. Baſtardy, excommengement, lawful- 
neſs of marriage, and other ecclefiaſtical matters, ſhall be 
tried by the biſhop's certificate. Of the ancient manner 
of trial by combat and great afſize, ſee Combat and Aſſize. 
See alfo* teandf. PI. Cor. cap. Iy 25 Jo and twelve men. 
Triatio efi exactiſſima litis conteſlate, coram judice per 
 duodecimvirale ſacramentum, 

the criminal how he will be tried; which formerly was 
a very ſignificant queſtion, but it is not ſo now, becauſe 
formerly there were ſeveral ways of trial, viz. by battel,. 
by ordeals, and by jury. 
ſwered the on, By Gad and bis 

that he made choice to be tried by a jury. 

is no other way of trial. Cowell, edit. 1727. 


it ſhewed 
now there 


1. What is to be tried by the court ; and what is to be 
tried by the record. 


exagitatio. It is uſual to aſk | 


And when the criminal an- 


oo 
| 2. Mbat is to bt tried by a jury. | 
® df. notice of trial; and of countermardirg a 


1. What is to be tried by the court; and what is 10 he 
tried by the record, 


| Every queſtion which ariſes concerning any matter of 
"law, is to be tried by the court in which the cauſe de- 
| pendeth. 1 ft. 125. 

It is agreeable to common ſenſe, that cuilibet in arte 
ſua perito eft credendum, and it is a known maxim of 
| laws that ad queſtionem juris non reſpondent juratores, 


ng a deſign to be guilty thereof: 9 Rep. | Ibid. 


It is the province of the juſtices to determine what 
the meaning of word or ſentence in an act of par- 
liament is. Bro. Trial, pl. 143. 2 Inſt. 61m. 

If a queſtion ariſes, w a certain ſentence is a 
| maxim of law, this is to be determined by the juſtices. 
Bro. Trial, pl. 143. 

It a man who was ſeiſed of a honfe for liſe had at the 
time of his death any goods therein, his executor or ad- 
miniſtrator ſhall have free ingreſs and egre!s to fetch them 
away in a reaſonable time; and the juſtices before whom 
ay > dependeth fhall judge what is a reaſonable time. 

t inſt. 56. 
| Th Na of a ſine, which has been aſſeſſed 
dy the lord of a manor on the admiffion of a tenant to 
a copyhold eſtate, ſhall be diſcuſſed by the juſlices upon 
the circumſtances of the caſe appearing to them. Bid. 
If a queſtion arifes concerning the exiſtence of a ge- 
neral cuſtom of the realm, this is to be deteratined by 

the juſtices: Becauſe every general cuſtom is a part of 
the Common law. Bro. Trial, pl. 143. 12 1. 573. 
It is in general true, that if a queſtion ariſes concern- 
ing the exiſtence of a cuſtom of a particular place, it is 
bo Ag tried by a jury. 1 Inſt. 74. 2 Rel. Ar. 579, 
5 | | 

| The queſtion, What is the legal efieft of a deed? is 
to be tried by the court; becauſe this cepends upon the 
conſtruction of the deed. 1 I. 225. Bro. Condition, 
21. 183. Freem. 146. ; 

But if the queſtion be, Whether a deed has been ſeal · 
eck and delwered? This which depends upon a matter of 
fact is to be tried by a jury. 1 oft. 225. | 
It is the province of a jury to try the fact, whether 
any raſure or interlineation in a deed was made before the 
delivery thereof? 1b:d. 

But the queſtion, Whether the raſure or interlinea- 
tion in a deed is of any thing material? is to be tried by 
the court. Did. 

Every queſtion concerning the practice of a court is to 
be tried by the ſame court; tor the practice of every court 
is the law of ſuch court. 9 Rep. 30. Abbot of Strata 
Marcella's cafe. 12 Mad. 572, 573. 

If a queſtion arites concerning any matter of record. 
this can only be tried by the record itſelf. g Rep. 50. A- 
| bot of Strata Marcelia's caſe. 1 Inſt. 117. 2 Ral. Ar. 
374. | | 
| l The reaſon is that a record imports ſuch verity in it- 
ſelf, that no averment contrary thereto is to be received. 
The receiving of any ſuch averment would alſo be at- 
'tenced with great inconvenience; for if one averment 
could be received in order to contradict a record, another 
might afterwards be received in order to contradict the 
ſecond record; and fo this might go on ad infinitum. 1 
Inft. 117. Jenk. Cent. 99. 

In every caſe where iſſue is joined upon the plea of 
nul tiel record, the trial muſt be by the record. Bro. 
Trial. pl 46. 2 Rol. Abr. 574. 

If a queſtion ariſes concerning a privilege claimed by 
a city or borough under a charter, this is to be tried by 
the record of the charter. Trial per Pais 15. 

The queſtion whether a man is an attorney? is to be 
tried by the record of the court in which the attornies 
"the are inrolled. Str. 76. Foſter v. Cale. Bro. 


* 


— 


| Trial, pl. 76. Ld. Raym. 1173. 
| The 
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rie queition whether an original writ was ſued cut? | 


5 not to be tried by the record: Becauſe until a return 
is made thereto the writ does not become a matter of re- 
cord. Hab. 224. Peter v. Stafford. 

If the queſtion be general, whether the defendant did 

pear ? This is to be tried by the record: Becauſe every 
appearance ought to be entered on the record. Cro. 
Eliz. 131. Hoe v. Marſball. | 

But if the queſtion be, whether the defendant did ap- 


pear at a day certain? This is to be tried by a jury: For , 


it is not neceſſary that the very day of appearance ſhould 
be entered on the record. [bid. 

If the queſtion however be, whether a was 
rendered at a day certain in di:charge of his bail? This 
is to be tried by the record; becauſe the very day of the 
render ought to be entered on the record. Hab. 210. 
 Welly v. Canning. | 

If the queſtion 
ſhall be tried by the record. 4 Rep. 71. Hynde's caſe. 

But if the queſ ion be, at what time a deed was in- 
rolled? This is to be tried by a jury; becauſe it is not 


neceſſary, nor was it formerly the practice, to mention 


the time of inrolling a deed in the inrolment. 4 Rep. 
71. Hynde's caſe. 2 Ral. Rep. 219. 

If che queſtion be, whether FJ. S. was ſheriff of the 
county of 4 Thus is to be tried by the record : Becauſe 
every ſheriff is appointed by letters patent which always 

are of record. 9 Rep. 21. Abet of Strata Marceilu's 
eaſe. | 

But the queſtion whether FJ. M was unde=ſheriff to 
7. S. is to be tried by a jury; for the appointment of 
an under-ſheriff is by matter in puis, and not by matter 
of record. Bro. Trial, p. 113. | 

If a ſheriff who has returned ⁊ cepi corpus, afterwards 
pleads to an action of eſcape that the party never was in 
his cuſtody, the queſtion, whether he has ever been in 
his cultody ? is to be tried by the record of the return. 
2 Rel. Abr. 574. pl. 7. | 

But if a ſheriff who did in fact arreſt F. S. returns 
non eſt inventut, the queſtion, whether F. &. was arreſt- 
ed? is to be tried by a jury: Becauſe it does not in this 
caſe appear from the return that he has been arrefted. 
2 Rel. Abr. 574. pl. &. 

If a man juſlifies the having dine any tłking as a juſ- 
tice of the peace, the queſtion; whether he was a juſtice 
of peace? is to be tried by the record of the commiſſion 
of peace. 2 Rel. Air. 574. pl. g. 

If the queſtion be, whether a man has a right to a 
peerage by creation? This is to be tried by the record of 
the letters patent creating him a peer. 9 Rep. 11. - 
bot of Strata Þarcelld's caſe. La. Ram. 14. 12 Med. 


But if the queſtion be, whether a man has a right to 
a peerage by deſcent? This is to be tried by a jury: 
For it can never appear from the record, that the per- 
ſon now claiming the peerage is deſcended from the per- 
ſon who was firſt created a peer by letters patent. Ed. 
Raym. 14. Rex v. Knallys. 12 Med. 57. | 

If a matter of record is only laid by way of induce- 
ment to a matter of fact, the trial of ſuch matter is not 
to be by the record, but by a jury. Pulm. 524. Bigg 
v. Wuſtan. 

Every queſtion concerning the proceedings of a court, 
which is not a court of record, is to be tried by a jury. 

1 Inſt. 117. 

1 42 queſtion ariſes concerning a decree of the court of 
Chancery, this is to be tried by a jury; for the court of 
Chancery is not, fo far a3 it is a court of Equity, a ccurt 
of Record. Trial per Pais 156. See Fan unn or 
Recor. 


2. What is ta be tried by 4 jury. 


It is in the general true, that e ſtion of fact is 
to be tried 4 And in — hs where a queſ- 
tion of fact may be otherwiſe tried, it is in the diſcretion 
of the court to ſend it to be tried by a jury. Bro. Trial, 
pl. 69. Bro. Appeal, pl. 47. ; 

It any new offence be created by 
tute is ſilent as to the manner of its being tried, the trial 


he; whether « und wee in This | 


— Gas. tt 


1 


thereof is to be by a jury; becauſe this manner of tria? 
is agreeable to Magna Charta. 7 Mad. 99. Reg. v. Stur- 


cedward: Heb. 93. 5 Rep. 108. 
| Fac. 381. 
But if any particular manner of proving a certain fac 
has been agiced upon by the parties, the fact muſt al- 
| ways be proved in the manner a upon. Heb. 219. 
| Cruukboy v. Woodward. Sid. 313. 5 Rep. 108. Hob. 93. 
Ik the 1 be, that a certain fact ſhall be proved 
beſore F. F. this is to be proved by witneſſes to be ex- 
amined by F. S. 3 Lev. 231. Beayne v. Beal. 
And although the agreement be in general terms, that 
a certain fac ſhall be proved ; yet if it appears clearl 
from any circumſtance attending the agreement, that :! 
parties did not intend a proof to a jury, the fact may be 
otherwiſe proved. Cya. Fac. 38 1. Sid. 31 3. ; 
If the agreement be — ——— 
in two days, this is not i» be proved to 2 jury, but by 
the ex:mination of witneffes ; fer as 4 trial by a jury 
can never be had within fo ſhort a time as two days, 
this manner of trial could not have been intended. Cre. 
Fac. 381. Cold v. Death. | 
The condition of a bond dated the 23d day of Auguf? 
was, that the deferdant ſhould pay to . 10 5. 
for every 20 r. which the plaintiff ſhould by ſufficient 
make it appear that J. S. was indebted to him; 
| and that one half of the ſame ſhould be paid on or be- 
| fore the 25th day of November then next enſuing. An 
action of debt being brought upon this bond, the defen- 
dat pleaded, that the plaintiff did not make it appear by 
ſufficient proof that F. S. was indebted to him in the ſum 
of 20s. The plaintiff replied that before the ſaid 25th 
day of November he and F. . ſettlech an account, by 
which F. S. acknowledged himfelf to be indebted to the 
plaintiff in the ſum cf, 370 J. upon a. demurrer to this 
replication it was inſiſted that the procf ought to have 
been made to a jury: But it was held that ſuch proof 
could not have been intended: Becauſe a trial by a jury 
could not have _ had before the time limited for the 
ayment of part ci the money was expired. Lutw. 666. 
Lau „ . — 5 r Fw? . 
And where it is neceſſary that a fac ſhould be proved 
to a jury, it is not neceſſary that it ſhould be proved in 
a diſtinct aQivn, 5 : 
A promiſe was made by F. S. to pay J. N. three 
pounds upon his proving that a certain cock did win his 
battle. An aftion being brought for the money, J. . 
pleaded that no ſuch proof had been made. The plea 
was held to the bad; Et per cur” : It was not nece 
to make the proof before the bringing of an action for 
the money; for it 12 action. Maar 
845. Griffin's caſe. 2 Leon. 21 ;: 
- A penalty was given by a ſtatute, upon proving by two 
witneſſes that a certain thing thereby prohibited had been 
done. In an action of debt for this penalty the queſtion 
was, whether it was neceſſary to make proof of the of- 
fence by two witneſſes in another action before an action 
could be brought upon this ſtatute? It was held not to 
be neceſſary; for that ſuch proof may be well made in 
the aQion upon the ſtatute. Cro. Fac. 188. Aldred v. 
Matthew. 3 
It is in the” general true, that the queſtion, what the 
intent of a party was? is not to be tried by a jury: be- 
cauſe this, not being a queſtion of fact, cannot be well 
judged of by a jury. 
| t wherever the queſtion does not depend upon a fact 


— 


alone unleſs it was coupled with a certain intent, the in- 


tent as well as the fact muſt be tried by a jury: Becauſe 
the intent im ſuch caſe is the only thing material. And 
the jury maſt judge of this in the beſt manner they are 
able from the circumſtances which attended the fact. 1 
H. H. P. C. 229. ; | 

If the queſtion be, Whether a tenant chaſed his beaſls 
from a manor after the lord who came to diſtrain had 
| ſeen them upon the manor, with an intent to prevent 


their 


1 

their being diſtrained? This intent muſt be tried by a ju- 
ry. Bro. Iſſue, ö | | 

"if the 1 whether the intent of the defen- 
dant was to carry the wool which had been by him put 
on board a ſhip to Calais * The intent in this caſe muſt 
be tried by a jury. Bro. Iſſue, pl. 22. 1 H. H. F. C. 
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Notwithlanding that the words for which an action 
is brought would in the be actionable, the jury 
are to judge from all the circumſtances that attended the 
ſpeaking of them, whether they were if with an 
intent to ſlander the plaintiff; for unleſs there was ſuch 
an intent, the plaintiff ought not to recover any damages. 
1 Lev. 82. Crawford v. Middleton. Cro. Eliz. 297. 1 
Rull. Ar. 58. 
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I 


Every notice of trial muſt be given in writing. 

It has been held that a notice of trial cannot be given 
in the country. 1 Barn. 216. Hankey v. Heblin. Trin. 
8 Geo. 2. 

But in a later caſe the following diſtinction is taken, 
that if the notice of trial be given with the iſſue, it muſt 
be given in town, becauſe the iſſue can only be delivered 
in town : But that if it be not given with 1 * 

y be given in the country. 2 Barn. 239. Taſbburn 
v. Basel, Mich. 16 Geo. 2. 


Fight days notice of trial were heretofore ſufficient in 


caſe, unleſs the cauſe was to be tried in London or | 
ddleſex, and the defendant lived about 40 miles from | /; 


theſe cities reſpeQtively ; in which caſe it was neceſſary 
89 3 
ut by the 14 Geo. 2. c. 17. par. 4. it is enacted, 
© That no 1 , information, nor caufe whatſoever, 
ſhall be tried before j of aſſize or ni prius, or 
at any fitting in — 1 does defen- 
ns how alert as aide fries aliier of the Grid ciciv 
reſpeQively, unleſs notice of trial in writing has been 
ten the before ſuch intended trial.” 
i of a trial at bar; until the day 


By the ancient rules of the courts of King's Bench and | 


Common Pleas, a whole term's notice was neceſſary to 
be given before there could be any proceeding for the 


of four terms. 
As ſome doubt has ariſen concerning the conſtruction 


eaning of this rule. 

But altho' a cauſe has been at iſſue more than four 
times, if the trial has been delayed by reaſon of a claim 
of privilege of parliament, it is not neceſſary to give a 


in the m 


| whole term's notice of a trial. 1 Sid. 92. Powys's 
caſe. 


So if the trial of a cauſe, which has been at iſſue a- 


bout four terms, has been delayed part of the time by 
an injunction from a court of Equity, it is not neceſſary 
to give a whole term's notice of trial. Bid. 


Ik a notice of trial has been countermanded, it can- 
not afterwards be continued: But a new notice muſt be 
given. 1 Barn. 220. Smith v. Hoff. 

If the name of the cauſe is not inſerted in the notice 
of trial, the notice is not good ; and this defe& is not to 
de cured by inſerting the name in the continuance of the 
notice. 1 Barn. 214. Jacob v. Marſs. 

A notice of trial can be continued only once ; for the 
court will not fuffer this which amounts to the giving 


| 


| in Pr. of C. P. 125. Small v. Leaver. 
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of ſhort notice of trial to be done a fecond time. 
Barn. 206. Boyes v. Twiſt. ; ; 
But if the full time required for a new notice of tria! 
be given in a ſecond notice of continuance, this is 
as a new notice of trial; for the court will reject the 
words of continuance as ſurpluſage. [bid. 
If a cauſe be made a remunet pro defetiu juratorum, 2 
new notice of trial muſt be given. 2 Lill. Abr. 744. 
But it is ſaid, that if a cauſe be made a remanet by 
the judge becauſe there was not time to try the fame, it 
is not neceſſary to give a new notice cf irial ; for the 
defendant at his peril is bound to attend until it be tried. 
2 Lill. Abr. 745. 
Wherever the defendant proceeds to the trial of a cauſe 
with proviſo, he is liable to all the rules as to the giving 
notice of trial, as the plaintiff would have been. Rep. 


Every notice of countermanding a trial muſt be given 
in writing. . 
A notice of countermanding a trial may be delivered 
in the country. 1 Bern. 216. Hantey v. Hoblin, + 
Barn. 2 
It —— ſufficient, to give two days notice of 
countermanding the trial of any cauſe which was to 
have been tried at any fitting in London or Weſtminſter. 
| Rules of K. B. Mich. 4 Ann. : 
It was alſo heretofore ſufficient, to give two days no- 
tice of countermanding the trial of any cauſe which was 
to have been tried at any aſlizes, unleſs the notice was 
delivered to the agent in town : in which caſe four days 
notice were neceſſary. 1 Barn. 273. Stafford v. Thomp- 


; 


on. . 
But by the 14 Geo. 2. c. 17. fer. 5. it is enacted, 
© That where any party ſhall fg 3 notice of the 
trial of any canſe w hatſoever before any judge of affize 
or ni prius, or at any fitting in Londen or Weſiminſler, 
where the defendant lives above 40 miles from the ſaid 
cities refpeQively, and ſhall not afterwards countermand 
the ſame in writing fix days at the leaſt betore ſuch in- 
tended trial; every ſuch party ſhall be obliged to pay the 
like coſts and charges as if ſuch notice of trial had not 
been countermanded.” ; 
 TRIBUCH and Trebuchet, Trebichetum, A tumbrel, 
or cucking ſtool. Cowell, edit. 1727. | 
TRICENNALE Is the fame with trenta!. 
TRICESIMA, An ancient cuſtom fo called in the bo- 
rough of Bromyard in com. Heref. becauſe thirty burgeſ- 
ſes paid 1 d. yearly rent for their houſes to the biſhop who 
is lord of the manor. Lib. niger Heref. 
TRIGINTALE. See TxenTar. | 
TRIDINGMOT, The court held for a triding or 
trithing. Chart. Hen. 1. _- | 
TRIHING and TRITHING, {Trithinga) Contains 
three or four hundreds, or the third part of a ſhire or 
province: Alſo a court held within that circuit, which 
was the ſame we call a court-leet, which is above a court- 
| baron, and inferior to the county-court. Cowell, edit. 
1727. See Cambden, pag. 102. See LaTuREVvE. 
TRIMILCHI, The Engliſh Saxons called the month 
of May by this name, becauſe they milked their cattle 
-_ times every day in that month. Beda de ratione 
b. c. 19. 
TRINITY. See BTAspHEMr. 
TRINITY-HOUSE, Is a houſe at Deptford, which 
belongs to a company or corporation of ſeamen, that 
have power by the King's charter, to take knowledge 
of thoſe that deſtroy ſea-marks, and to redreſs their do- 
ings ; as alſo to correct the faults of ſailors, Ac. and to 
take care of divers other things belonging to the navi- 
gation, and the ſeas. Stat. 8 Eliz. 13. and 35 EL. 6. 
Pilots licenſed by this corporation how regulated and 
governed, 5 Geo. 2, c. 20. See SHIPs, 
TRINKE, Is a kind of net or any engine to catch 
fiſh withal. Stat. 2 H. 6. c. 15. | 
TRINODA NECESSITAS „A threefold neceſſary 
tax, or impoſition, to which all lands were ſubjected in the 
Saxon times, i. e. toward the repairing of bridges, the main- 
taining of caſtles or garriſons, and an expedition to repel 
invading 


„ 
invading enemies. In the grant and conveyance of lands, 
mey were many times exempted from all other ſecular 
ſervice —Excepta trinoda nece 8 bis tribus, 
| expedition, pontis & arcis Aione. Antiq. 
p. 46. See PONTAGE. 
| 'TRIOURS or TRIERS, Are ſuch as are choſen by 
the court to examine whether a challenge made to the 

, or any of the panel, be juſt or no. Bro. tit. Chal- 
. fol. 122. and Old nat. brev. fel. 158. 

TRIPODIUM. Leg. H. 1. cap. 64. bus vero cau- 
fes tripli ladam baberet, ferat judigium tripodii, 5. e. 
60. ſolid. The meaning is, that as for 4 ſanzall offence, or 
for a trivial cauſe, the compoſition was twenty ſhillings ; 
ſo for a great offence, which was to be purged triplici lada, 
the compoſition was to be three times twenty ſhillings, 
vis. tripadio. Cowell, edit. 1727. 
TRIRODA TERAR Z, A quantity of land containing 

. heating, Mk 
or in AF 
TRISTIS, Triftris & Triſta, Is an immunity | 
2 man 15 freed from his attendance on the lord of a foreſt, 
when he is diſpoſed to chaſe within the foreſt, and 
ſhall not be compelled to hold a dog, follow the chaſe, 
e which otherwiſe he 
might be, under pains of amerciament. Manwood, part | 


triding or tritbing; ſuch fort of portions are the laths in 
Ent, the rapes in Suſſex, and the ridings in Torkſbire, 
and thoſe who governed theſe trithings, were thereupon 

called trithing-reves, before whom were brought all i 
cauſes that could not be determined in the wapentakes or | i 
hundreds. See Spelman of the ancient government of Eng- 


22 


TEL 


. 
land. p. 52. — 
TRIS TEG A, Was the uppermoſt room in the houſe, | the goods 
a garret or room three ſtories high. Tis mentioned in or they be 
t. Paris, anno 124). | a converſion ; 
1 cv cf aſſume 2 right to diſ- 
Hundreds. . Elienſ. c. 42. f Leo. 
TRONAGE, (T; um) Is a cuſtom or toll taken Y — 4 
for weighing of wool. 


lib. a. cap. 12. 7 That 
tronù is a beam to weigh with, mentioned in Neſm. 2. 
cap. 25. See Peſage.: ; 1 tem. 976. Et font 
guieti de omni pauagio. picagio, terragio, tranag io, pantagio. 
And indeed tronage was uſed not only for the cuſtom or | 
toll in the weight of wool, but for the weighing of it in 
a ſtaple or publick mart, by a common trona, or legal 


ry 
I 


: 


l 


217 
. 
: 


N 2 Nr. 280. Bird 
ſtandard. This trona or beam for the tronage of wool, | | 
was fixed at Leadenhall in London. Cowell, edit. 1727.1 the 2 J 8. which have been illegally takes 
TRONATOR, (trom Trana, i. flatera) An officer in | by I. N. be re-taken by I S. this is not a ſion ; 
2c : this | 
ther. Id. ib. take hi wrong- 


TROPER, (Troperium, Treparium,) A book of alter- | 
nate turns or reſponſes in ſinging mals, called by Linde- 
wode, Liber (cquentiarum. Hov. Hiſt. p. 283. 


g F 


has 
TROPHY MONEY. See Miriitra. has 
TROVER, (from Fr. Trouver, i. invenire) Is an ac- than he 
tion which a man hath againſt one, that having found money. OG 
any of his goods, refuſeth to deliver them upen demand. | El; | 
Carell, edit. 1727. The as the 
An action of trover lies wherever one man, who came pulling 1 conver- 
to the poſſeſſion of any of the goods of another by actual | ſion ; for a converſion can only be of a perſon's chattels. 
finding, does convert the fame: And an action of trover | Cro. Fac. 129. . 
does hkewiſe lie wherever one man, who came to the pol But if any th hich has been ſevered from a free- 
ſeſſion of any of the goods of another by delivery, does | hold be carried S. carry away a tree the 
convert the fame ; for althoꝰ there be not in this caſe an | property of either by 
actual finding, there is ſuch a finding in law as is ſuſſi- himſelf converſion. 
2 found this action upon. 2 Bulſtr. 313. acc v. | Ney 125. 
Clark. If 
If any of the goods of I. & have been taken by J. | out 
N. in ſuch a toriious manner that an action of trefpaſs | do, 


vi et armis would lie, an action of trover does likewiſe 
lie; but I. S. can only recover in the latter action da- | right to 
mages for the converſion of the goods ; for he does, by * . 
eleQing to bring this, wave his right to recover very unlawful intermeddling with the of 
for the force uſed in the taking of them. Cro. Eliz. Do py mg App 

$24. Biſhop v. Lady Montague. Clayt. 113. Cre. Fac. | right to diſpoſe pro tanto of the goods of another, as if they 
* 1 1 Mod. 31. Str. 128. 3 goods of the intermeddler. Tel. 194. Gomer- 

or. Il. Ne 13m. 


ale v. 1 1 


i . I 


+ 
1 


; 


= 


D 


; 
TH 
ME 
H 


| $. who has lawfully diftrained the beaſt of J. N. 
its this is a 
| uſe the beaſt as if it was his own, which 


{=F 


4 8˙8 


Was 


Bac. 


unlawful. Cra Far. 225. Tel. 194. See 5 
Ar. tit. Trover. 5 
TROY-WEIGHT, (Pondus Troje.) See MWaichr. 


It is called troy-weight, from Troyes, a city in Champargne, 
— cm: be ah hoe. Owl, cl 


1727. : 
- TRUCE, (Treuga ) A league or ceſſation of arms; and 
——_ — — —_— as 
King Ed. 3. conſtituted by commiſſion two keepers o 
the truce between him * Scots, wg ps 
clauſe, Nos volentes Treugam prædictam mas 
pertinet Set e Rot. Scot. 10 Eg. 3. See Con- 
SERVATORS OF THE TRUCE. Sars ConDUCT. 
TRUNCUS, A trunk or wooden box, ſet in churches 
to receive the oblations of pious and well diſpoſed people, 
of which, in the times of po there were many-at 
which ſince the 


ann? 1166. free-will offerings that 
were dropt into theſe trunks or boxes, made up a good 
—— — hen ny — 
and as in many pet r con- 
rr 
17227. . 
TRUST, Ea right to receive the profits of land, and 
to diſpoſe of the in equity; fer Pemberton, arg. 
Ad. 17. in the caſe of Smith v. Wheeler. And holding 
ſure, are ſigns of truſt. Chan. Rep. 52. A truſt is but 
a new name gi r 
ſtatute of uſes. Arg. Sti. 40. SE. 
Truſts and legal eſtates are to be by the ſame 
rules;.and this is a maxim which has umverſally pre- 
vailed. It is fo in the rules of deſcent, - 15 . 
and borough Eng/iſb lands; there is a poſſe atris 0 
a truſt, as Tr a | eſtate. The like rules in 
limitations, and alfo of barring entaik of truſts, as of 
legal eſtates; per the Maſter of the Rolls, who ſaid he 
thought there was no exception out of this general rule, 
nor is there any reaſon that there ſhould ; and that it 
would be. impoſſible to fix boundaries, and ſhew how 
far,. and no farther, it ou 5 gene nd 
_ early times the neceſſity of keeping thereto was not ſeen, 
or — — 1 2 f Wms's Rep. 645. Sutton 
v. Sutton. | | 
A being bel in fee of certain lands deviſed them to 
truſtees in fee, in truſt to pay his 1 
the ſurplus to his daughters equally ; the younger mar- 
ried and died leaving an infant fon, and her huſband fur- 
viving; the eldeſt daughter brought a bill for a parti 
tion; and the only queſtion was, whether the huſband 
of the younger daughter ſhould have an eſtate for life 
conveyed to him, as tenant by the agg 2A. which 
it was decreed Lord Chancellor, truſt eſtates 


e to be governed by the fame rules, and were within 
the 4 . - and as the huſband 


the ſame reaſon, as legal 
ſhould have been tenant b) 
legal eſtate, ſo ſhould he be of 
there were not the ſame 
all things would be, as it werey at ſea, 
greateſt uncertainty. 
Pale. 


converſion ; becauſe it is an aſſuming | 


nifeſted by ſome writing ſigned 


T R U 


1. What amounts te a declaration of 
truſt ſbail be raiſed. 


2. What ſball be deemed a reſulting truſt, or truſt by i. 
plication. Hell traſt, or truſt by im 


truſt, end col en « 


1. What amounts to a declaration 
truſe ſhall be raiſed. 
The ſtatute of 
* That all declarati 


of truſi, and hen a 


29 Car. 2. cap. 3. [ef. 7. enadds, 
ons or creations of truſts ſhall be ma. 
by the party, or by his 
ſhall be void.” And by „ec. 
iting, fi by the — fn — 2 
Writing, | | n or 
i _ mill or le ſhall be of no effeQ.” 
words which are not artificial, will ſerve 
r 
per 2 CY e Ca „. 
TYarmorth. | * Ye 

Where A. deviſed all his lands to B. and the heirs of 
bis body; and in another part of his will, reciting that 
he owed B. money upon account, he therefore deviſed 
to him all his eſtate, and made him executor, 
willing him to pay his debts; and upon the reading of 
the will, though the clauſe as to the payment of debts 
ſeemed to relate to the perſonal eſtate only ; and though 
the lands were deviſed to B. in tail, with a remaindec 
over to another; and that it was objected, that a tenant 
in tail could not be a truſtee, yet the court decreed both 
real and perſonal eſtate to be ſold for payment of the 
teſtator's debts ; and the decree, it is ſaid, was affired 
in the houſe of Lords. 1 Fern. 411. Clwdfh v. 
Pellbam. | 

So if J. S. deviſes his lands to his brother, who is his 
heir at law in fee, and likewiſe deviſes ſeveral legacies, 
and makes his brother executor, deſiring him to ſee his 
will performed according to the truſt and confidence he 
had repoſed in him; this makes the real eſtate liable; 
for the teſtator needed not have deviſed the eſtate to his 
brother, being heir at law, unleſs he intended that he 
ſhould take them chargeable with the debts and legacies. 
Decreed and affirmed by the houfe of Lords. 2 Fern. 
Mleack v Sparkawh. 

A truſt was decreed of a term for years aſſigned, tho' 
the truſt was not 3 in the deed; yet it having 
been ſo declared by the aſſignee, Who had given bond to 
perform the truſt, the ſame was decreed accordingly. 
Fin. R. 356. Goodwin v. Cutler. 

If a man deviſes 1 500. to A. and B. for ſuch uſes as the 
teſtator had declared to them, and by them not to be diſ- 
cloſed, and he diſcloſes the truft to J. who by letter diſ- 
cloſes it to B. this ſhall be a truſt, and the letter is a good 
declaration thereof. 2 Vern. 106. Crocke v. Brocking. 

But if a man deviſes 4o/. to be paid to his couſin 
J. S. and by him to be diſpoſed of in ſuch manner as the 
teſtator ſhould by a private note acquaint him with, and 
he dies without having made any ſuch appointment ; this 
thalt be a good bequeſt to J. S. and ſhall not go to the 
executors, from whom it was intended to have been 
given away. 1 Chan. Caf. 198. Martin v. Douch. 

A. lent B. roo/. and in the note which was given for 

it, mention was made that it ſhould be diſpoſed of as A. 
ſhould direct; on a bill exhibited for it, the court de- 
clared it was a depoſitum or truſt, and decreed payment 
of it, though it was barred by the ſtatute of limitations. 
2 Vent. 345. Ld. Hollir's caſe. 
A in conſideration of 80/. conveys an eſtate abſo- 
| lutely to B. and afterwards A. brings a bill to redeem, 
and B. by his anſwer inſiſts that the conveyance was abſo- 
lute, but confeſſes it was in truſt, that after the 80/. paid 
with intereſt, he was to ſtand ſeiſed for the benefit of the 
wife and children of A. though no truſt was declared in 
writing, and A. replies to the anſwer: And it was in- 
ſiſted that A. having replied, and the defendant made no 
proof of the truſt, no regard ought to be had to the 
matter ſet forth in avoidance of the plaintiff's demand; 
yet the court decreed the truſt for the benefit of the wife 
and children. 2 Vern. 288. Hampton v. Spencer. 


laſt will in writing, or elſe 
g- of the ſame « 


So 


ö 


conditional limitation, and the legat 


T R U 


So if J. S. makes his will, and his wife executtix, 
and the ſon afterwards prevails on his mother (by telling 
her that the executorſhip would be troubleſome to her, 
Sc. to get J. S. to make a new will, and him execu- 
tor therein, he promiſing to be a truſtee ſor the mother, 
which is done accordingly, and in that will there is but a 
(mall legacy given to the wife; this will be decreed a 
truſt for the wite on the point of fraud, notwithſtanding 
the ſtatute of frauds and perjuries, which requires a de- 
claration of truſt in writing. 1 Vern. 296. Thyan v. 


I one poſſeſſed of leaſes for years deviſed 
them to his wife, and hoped ſhe would leave them to his 
ſon, and died ; and her ſecond 
away: And the fon- to be relieved, his bill was diſ- 
64: for it wes me for the ſon. 


| 
= 


= 77 
where a tru phoning bo. ſettlement or will, 
or a truſt of a term to raiſe money at -one or mar- 
riage, and the perſon dies before the time, a court of 
Equity will not ſuffer the truſtee to raiſe the money at 
_ MSS. Rep. Fry v. Fry in Chan. Trin. 27 
es. 2. | 

Where A. by his will deviſed his real eſtate to his wife 


for life, with remainder over, and gave a legacy to his 


daughter, to be paid within one month after the death of 
his wife, and charged upon the real eſtate: —— 2 
— ESE — SC ied ;; and afte 
the wife's death t ive of the daughter brought 
his bill to have this legacy paid out of the real eſtate. 
For the plaintiff it was inſiſted, that this was different 
from the common caſe of a legacy payable out of the 
lands, for here the time of payment was poſtponed out 
of to the circumſtances of the fund, and not of 
the perſon. But by Lord Chancellor : The general rule 


is, that where a legacy or portion is given to be raiſed. 


out of lands, payable at a certain time; if the legatee or 
child dies before that time come, and before the time, 


when in the view of the teſtator he could be ſuppoſed to | 


want the legacy or portion, it ſhall ſink into the land for 
the benefit of the heir or deviſee; and this rule has only 
been broke into in favour of the huſband or children of 
ſuch legatee, &c. where ſhe was married; but that is 
not the preſent cafe, and as to the ar made uſe of 
from the circumſtances of the fund, that is only brought 


as an auxiliary reaſon; and no caſe has been determined 


upon ſuch circumſtances alone. If it had been given on 
a more remote contingency, as on the failure of iſſue of 
AJ. c. there might have been ſome reaſon to have given 
it to the repreſentative, as the teſtator might probably 
think the legatee could not be living at ſuch a diſtant pe- 
riod. But here it depend: on the death of his wife, which 
might happen in a reaſonable time. In caſes where it 
has been given to A. his executors and adminiſtrators, it 


ſhews the intention of the teſtator to make it tranſmiſ- 


ſible; and where it has been charged by a condition, or a 
ce has had a remedy 
at law to deſeat the deviſe of the eſtate to the deviſee, 
this court will not inte to take that remedy from 
him, but will leave the deviſee to take the eſtate cum 
onere. But in the caſe of a truſt created by marriage 
ſettlement or will, or a truſt of a term to raiſe mone 
at twenty-one or marriage, where the perſon dies before, 
this court will not ſuffer the truſtee to raiſe the 
at law, where there might be a at law con 
to the rule of this court. The teſtator here, in the latter 
part of his will, gives legacies to his two daughters, and 
if either of them die, her ſhare to go to the ſurvivor ; 
this looks as if he did not intend that the repreſentative 
ſhould have it even in the firſt bequeſt, and is a farther 
circumſtance to confirm the opinion given againſt rai- 
ſing the legacy out of the real eſtate. Bill diſmiſſed, but 
without coſts. If this had been the caſe of a child who 
had married, and left children, it might have been other- 
wiſe. Fry v. Fry in Chan. Trin. 27 Gee. 2. MSS. 
Rep. 


+ & v 
, 2. What ſball be deemed a ing truſt, or a y 
Ju reſulting truſt, or @ truft by 
It has been ſhewn under the laſt head, that by the ſta- 
all declarations of nals wee 888 

but in the ſaid act there is a ſaving with regard to 
nog dy implication of law, which are left on the 
footing whereon they ſtood before the act; now a bare 


yy truſt. Arg. 
t opinion. 2 Fern. 294. pl. 28c. Bellafts v. 
Compton and Frankland. ä : 

Lord Chancellor Corwper, that 


It was likewiſe ruled 
the ſtatute of trauds, ſe. 8. which ſays, That all 
conveyances, where truſts and confidences ſhall ariſe or 
reſult by implication of law, ſhall be as if that act had 
| never been made, muſt relate to truſts and itable in- 
tereſts, and cannot relate to any uſe which is a legal eſtate. 


Mich. 170g. in the caſe of Lamplugh v. Lamplugh 
P. Wing. 192: | ” ry 
If 2 man purchaſes lands in another's name, and 


Y | would be a reſulting 


ö 


| 


. 
* 


and it would be ſo in the 
| edly true, and that was Sir Edward Clecr”s caſe in 6 Rep. 
| — Lord — Fitz-Gib. 223. Fitzgerald v. Ld. 


| Fatconbri 

| But traſt ating by aperation of law have been but 
| , (firſt) either where the conveyance has 
n in the name of one man, and the purchaſe 
money paid by another; or (ſecondly) where the owner 
of an eſtate has made a voluntary conveyance of it, and 
made a declaration of the truſt with regard to, one part 
of the eſtate, and has been ſilent with regard to the other 
part of it. Fer Lord Chancellor. Bernard. Rep. in 


| 


ſides, that the conſideration money 

was the proper money of A. (though 
conveyance to be paid by B.) in ſuch caſe, had it not 
been for the ſtatute of frauds, this would have been a 


FA — w_ Cowper. 1 F. Wis. 323. Ambroſe 


Wherever there is a conſideration there can be no 
reſulting truſt. But if a leaſe be made for years without 
+a there will be a reſulting truſt to the leſ- 

Where a daughter's portion was charged the fa- 
ther's land, ſhe at the requeſt of her father, had releaſed 
her intereſt in the land, to the intent that he might be 
enabled to make a clear ſettlement thereof upon the fon. 
It was declared the Lord Keeper, that if this was 
done by the ter without any conſideration, there 
truſt in the father, whereby he 


ſhould be ct e to the er for ſo much money. 
money | Freem. 305. Lady Tyrrel's caſe. 
| But where a truſtee purchaſes lands out of the profits 


of the truſt eſtate, and takes the conv in his own 
name; tho” probably, if he cannot make other ſatisfac- 
tion for the miſapplication, theſe lands may be ſequeſter- 
ed, yet they cannot be decreed to be a for ceſtuy que 
truſt, no more than if borrows money of B. for it is 
not a truſt in writing; and a reſulting truſt it cannot be, 


rol proof, directly againſt the ſtatute of frauds. But if 
the truſt 


ought 


TUN, or TON, In the end of words, or names of 
places, ſignify a town, village, or dwelling-place. Cow- 


all, edit. 1727. 
(Tunnellum,) Is a meaſure of oil er wine, con- 
elve ſcore and twelve or four hog- 

1 X. 3. c. 12. 2 H.6. cap. 11. and 12 

e 

1727. 
TUN-GREVE, (Sax. Tungeræva, i. e. villa prepeſo- 
tut, in willis ¶ & que dicimus 1 
8. 55 ** 


2. c. 34. / 2. 
S, Is a fort of ſfky-coloured cloth. Tis 
mentioned in the ſtat. 1 K. 2. cap. 8. 
TURN or TOURN, Is the ſheriff's court kept twice 
every year, viz. within a month after Eaſter, and within 
a month after Michoelmas. Magna Charta, cap. 35. and 
3 E. 3. c. 15. From this court are 
biſhops, abbots, priurs, earls, barons, 


archb 
religious men and women, and all ſuch as have hundreds 
TEE an ons Stat. 25 H. 3. cap. 10. Briftan | men, who were rated at 1 


things that pertain 
the King's leet - char | pal mo 


is ſhy ſame in ſeveral 
Dedderidge': Bi. of Wales, fol. 50. 
Turn ſhall be held but twice in the year, M. C. g H. 
3 255. 31 Edw. 3. 
Peers, reli 


OF PAPISTS, are diſabled to make | ments taken in the turn, and ſhall not make out proceſs 
churches, by ſtat. 12 fn. upon 
Bo. Turbichetum,) Is an en- 


| bundemen. The higheſt, 


them, 1 Ed. 4. c. 2. | 
Jurors in the turn ſhalt have 20 f. a year freehold, or 11. 


6s. 8d. hold, 1 K. 3. c. See CounTy courrT. 
TURNS, Penalties on turnips, 23 Ges. 2. 


c. 26. . 13. 
VICECOMITUM t&s 2 writ that lies for 
thoſe that are called to the ſheriff®s turn out of their own 


_ Ref 


TounNAMENTS. 


TURPENTINE. See Daves, Firs. 
Lacs See SCHOOLS. 
ATE, Signifies a wood grubbed up, and turned 

to arable. Co. on Litt. fol. 4. ” 

TWANIGHTS GESTE, * duarum noctium,) 
If he did any harm to any, hi was not anſwerable 
for it, but himſelf. Nuran, part. poſter. ſuor. annal. 
fel. 05: See TwRD-NIGHT AWNE-HINDE. 
ELFHINDUS, The ſame with Thom. A 


| the Engliſh Saxons every man was valued at a certain 


price; and where an injury was done either to the per- 


ſon or | a pecuni mul& was impoſed, and pai 
1 eng | 7 
quality of the perſon to whom it was done. And all men 
were ranked into their claſſes, which ſee in bindena - 
Thoſe who were worth 1200. were called twelfbindi; 
and if an injury was done to him, ſatisſaction was to be 
made according to his worth. Cowell, edit. 1727. 
TWELVE MEN (Duodecim homines legales], Is a 
number of twelve perſons, or upwards, to the number 
| of -four, by whoſe oath as to matter of fa& all 
wia pate, both ig civil and criminal cauſes, through ail 
| courts of the Common Law in this realm. Furſt, in civil 
| cauſes, when proof is made of the matter in queſtion, then 
| the point (that they are to give their verdi& upon) is de- 
lwered likewiſe unto them, which we call the iſſue; then 
they are put in mind of their oath to do right, and are by 
| the judges, who ſum up the evidence, ſent out of the 
court by themſelves, to confider upon the evidence on 
both ſides, until they are agreed, which done, they return 
to the count, and deliver their verdi& by the mouth of 
| their foreman; —_— * which, (if the matter 4 
not arreſted or ; by the court) the j paſſeth. 
Cowell, edit. _ hy — Shs 
TWELFHENDE, Twibende, twybind, twybindman. 
Under our Saxon nt all had ſuch an eſti- 
mate or value put upon their heads, according to their 
quality or „and according to ſuch eſtimation were 
reduced to their diſtinct claſſes, rank, or order. The 


| wite wee weed ot Gan Billing, 


— — 


— —j—— — 


V A D 
'TYTHILAN, Accuſation, impeachment, 

of any treſpaſs or offence. Leg. Eibelred. c. 23. There 

is a miſtake in the laws of King Canute, as publiſhed by 


Brompton, 56. 
ad tantum 


LurrII. Britiſh word, fignifying, familia, 
R a Brit: "TIRE 
famulitium, tribus, and is derived either from: cle, i. e. l. 
eus ubs ſtetit damus, vel lacus edificandes damui av, or 
ele from tylath, which ſignifies trabs, tignus In the firſt 
derivation it ſignifies a place whereon to build a houſe, 
and in the ſecond a beam in the building. And tyltwit 
is a tribe or family, branching or iſſuing out of another 


* 


which we in our Engliſh heraldry call fecond ar third | 


houſes e So that in caſe the great paternal ſtock branched 
itſelf into ſeveral tylwiths or houſes, they carry no ſe- 
cond or younger houſe his ty/with farther ; and the uſe of 
theſe ty/withs was to ſhew not only the originals of fami- 
lies, as if their work had been merely to run over a pe- 
digree, but the ſeveral diſtinQtions and diſtances of birth, 
that in caſe any line ſhould make a failure, the next in 


degree may make uſe of their intereſt, according to the 


rules of partition in Gave/kind. Cowell, edit. 17427. 

TYNMOUTH. There is a cuſtomary deſcent of 
lands in the honour of Tynmouth, that if any tenant hath 
iſſue two or more daughters, and die ſeiſed in fee, the 
land ſhall go tu the eldeſt daughter for life only, and af- 
ter to the couſins of the male line; and for default 


of to eſcheat. 2 Leb. 111, 114. | 


TY THES. See Trrurs. 


* 


AC ARIA, A void place, or waſte ground. Me- 


morand. in Scacc. Mich, 9 Ed. x. by Sir Fobn | 


Mayaard. 

VACATION, (Caratio) Is all the time betwixt the 
end of one term, and the beginning of another. Where 
ſuch times began and ended in our anceſtors days, fee 
Rover Flaveden's annals, part. poſter. fal. 343. where you 
ſhall find that this intermiffion was called pax dei & 


ecclefis. Alto the time from the death of a biſhop, or | 


other ſpiritual perſon, till the biſhoprick or other dignity, 
be ſupplied with another, is called vacation. Weſtm. 
1. Cap. 21, and 14 E. 3. cap. 4, 5. Fruits of benefices 
taken in the time of vacation, ſhall be reſtored to the 
next incumbent, 28 Hen. 8. c. 11, See PLENARTY, 
NON-TERM. 

VACAT. See JuDGMENT, and 21 Vin. Abr. 536. 

VACATURA, A voidance, or vacancy of any eccle- 
ſiaſtical benetice that fhall hereafter happen. As prima 
ducatura, the firſt veidance, proxima vacatura, Sc. 

VACCARY, or VAC CHART. (Vaccaria, al. vac- 
charia, vachiria and vacherta) Is a houſe or place to keep 
cows in. Fieta, lib. 2. cap. 41. Damus froe locus quo 
vaccæ aluntur, vel quo negotium quad ad eas attinet pal — 
tur. Selm. A dairy-houſe or cow-paſture. Without 
warrant, no ſub ect may have a vaccary within the foreſt. 
Cromp. jur. fl. 194. But in the Stat. 37 H. 8. cap. 16. 
Vacchary ſcems to be a ſpecial name of a certain c 


of ground within the foreſt of Aſhdown. And we read 


of the vaccury of Myreſdule in Com. Lanc. Rot. Fin. 
35 Edw. 3. m. 23. Cowell, edit. 1727. 
"VACCARIUS, The cow-herd, or herds- man, who 
looks after the common herd of cows. 
deſcribed in Fleta, kb. 2. cap. 2. 

VADIARE DUELLUM, To wage a combat ; which 
was when a perſon chaltenged any other to decide a con- 
troverſy by camp-fight or duet, and threw down 8 gaunt- 
let, or the like fign of defiance, which if the other took 

„ this was vediare duellum, as it were to give and take 
a mutual pledge of fighting. Cowell, edit. 1727. 

Vor. II. No 132. 


See his office | / 


 & 


ce. Noch. antig. p. 

Veld — . wanders about, 
and has. no certain dwelling; an idle fellow. Rogues, 
vagabend;, and ſturdy mentioned in givers (ta- 
tutes. Cowell, edit. 1727. See Vacrants. 

VAGRANTS, Giving alms to a perſon able to work 
prohibited, 23 EA 3. fl. t. c. J. 11 H J. 4 2. 

Ta be impriſoned by the ſheriff, 25 Bd. 3. ff. 1. 


J- 
Beggars able to work ſhall be ſet in the ſtocks, 12 K. 


«a $. 
from the magiſtrates, 12 K. 2. c. 8. 

Puniſhment of vagrants and thoſe that relieve them, 19 
EL 7. c. ta. 22 H g. c. 12. 27H.8. c. 256. 1 4 6. c. 
N $&6E9.6.c.2 2063 B. 

c. J. JL. c. 3. 14H. . . 18 K 3. 1 N. i. 


EL. c. 17. | 
EE 7 
UC. 1. c. 4. 

For apprehending of vagrants, 13 & 14 Car. 2. c. 12. 
＋ 16. 12 Ann. ft. 2. . 23, 

r 
14 Car. 2. c. 12. . 23. 

le may make rates for re-imburſing the charge 

of conveying vagrants, 13 F 14 Car. 2. c. 18. 
Vagrants paſſed by conſtables to be brought before a 
juſtice, 11 & 12W. 3. c. 18. 
| Juſtices to ſet down the rates for conveying vagrants, 
1 Ann. ff. 2. c. 13. J. 6. 5 

Vagrants to be put into the Queen's ſea ſervice, 2 
3 Au. c. 6. ſ. 16. > 
| Juſtices to make rates for conveying vagrants, 3 Ann. 
6. 32. 

General directions concerning vagrants, 12 Ann. ft. 2. 
c. 23. 13 Geo. 2. c. 24. 17 Geo. 2. 6. 5.4 
Breaking out of houſe of correction felony, 17 Geo. 2. 


c. 5. J. 14. 
| — eodiegtenine being Take Gre 
fey» Sc. 17 Goo. 2. c. 5. ,. 14. | 
Directions concerning women delivered in the ſtreet, 
17 Ces. 2. c. 4480 | 
| Vagrants whoſe ſettlements cannot be found, may be 
ſent to the plantations, 17 Geo. 2. c. 5. .. 28. 
| to be deemed rogues and vagrants, 12 
| Geo. 1. c. 23. ſ. 8. | 
Players aQing within five miles of the univerſities, 
| deemed vagabonds, 10 Geo. 2. c. 19. / 1. or acting 
without licence, 10 Ges. 2. c. 28. : 
The juſtices may examine a vagrant upon oath, and 
r 25 Geo. 2. 
c. 36. /. 12. 
Method of canveying vagrants, 26 Geo. 2. c. 34. 


2 

and VALLET, (Falettus vel Valecta. ui juxta daminum 
vadit ſeu miniſtrat; Fr. Valet,) A ſervitor, or gentleman of 
the privy chamber, according to Camden. But Selden (in 
his Tithes of benour, fal. 831.) ſays, valets anciently fignifi- 
ed the young heirs which were to be knighted, or young 
gentlemen of great _ now given 
pe In the accquats 42 
ner 


cap 
an 
price: 


or inder B. 
- Reg. Orig. & 76. and Reg. Fudic. fol. 1), 
ern, "= ont 


V M. A waſte cr common lying open to the cac- 
tle of all tenants who have a right of commoning. Parech. 


ſo 


ETD TS mn os 
. Mnttg. p. 351. | 

VAVASOR, o& VALVASOR, Is one that in ity 
;z | is next to a baron. Camd. Brit. |; 


pr 


4 


VARIANCE, {Pariantie, from the French Varier, i. i 
e. alterare) Signifies any alteration of a thing formerly laid 
in a plea, or where the declaration in a cauſe differs from 
the writ, or from the deed upon which it ts grounded, 
Fc. 2 Lill. Ar. 629. If there is a variance between the 
declaration and the writ, it is error; and the writ ſhall ti. whether they be in truth fo ſick as they e 
abate. And if there appear to be a material variance | pear, or whether they counterfeit. Brad. lib. 5. traci. 
between the matter pleaded and the manner of pleading | 2. cap. 10 & 14. — It is uſed for thoſe that are 
it, this is not a good plea; for the manner and matter of inted to view an » 2s a man murthered, or a 
pleading ought to agree in ſubſtance, or there will be| virgin raviſhed, &c. Cowell, edit. 1727. See View. 
no certainty in it. Cro. Fac. 479. 2 Lill. 629. But ELTRARIA, (Minifterium de Veltraria,) The office 
when the pleading is in ſubſtance, a ſmall variance] of dog-leader or a courſer. Rot. Pip. 5 Steph. 
ſhall not hurt. 3 Md. 227. If the record of nift privse} VEL TRARIUS, One who leads grey-hounds, which 
agrees with the declaration delivered, a variation from | dogs in Germany are called Welters, in Italy Feltro's, in 
e iſſue is not material. 2 Strango 1131. Where the | France Fiautres, Vautres. And lands are held per ſervi- 
original writ varies from the declaration, it is not remedied  tium inveniend. unum veltrarium canes ducere, c. Blourt's 
by any ſtatute of Jeofails. 5 Rep. 37. There was a vari- 3 
ance hetween the writ —1 22 in an action of the VELUM QUADRAGESIMALE, A veil or piece of 
caſe, the one being for more than the other, and tho' hanging drawn before the altar in Lent, as a token of 
the plaintiff had a verdict, he could not get judgment : | mourning and ſorrow. Syzad. Exon. Ann. 1217. c. 12. 
It was held, that it was not helped by the ſtatute 18] VENARIA, Are thoſe beaſts which are caught in the 
Eiiz. for that ſtatute helps when there is no writ, not | woods by hunti Leg. Canut. cap. 108. 
where there is one that varies in ſubſtance from the de-“ VENATIO, Was ſometimes uſed for the exerciſe of 
claration. 2Cro. 829. In ejectment, the original was teſted | hunting, but more often for the taken, or veniſon. 
24 Fan. and the ej t ſuppoſed to be 31 Jan. in the | If hunted without licence within the liberties of 
ſame year; the plaintiff had a verdict, and this was a- the $ foreſts, a ſevere penalty was impoſed at the 
ſigned for error, viz. that the original was taken out be- | next ſwainmote ; which fines and amerciaments were 
fore there was any cauſe of action, and being certified io not allowed to the foreſter, but commonly reſerved to 
be between the fame parties, and of the ſame land, in the | the King. So when William Fitz-Niget enjoved ſeveral 
lame term, it was in, and not to warrant the privileges as foreſter of Bernwode, it was——Exceptis in- 
declaration; and thereupon the judgment was reverſed. | dictamentit de viridi & venatione, gue Domino Regi omni- 
Co. Car. 98, 205. See 21 Vin. 1. tit. Variance. | 70 reſervabentur. Paroch. Antiq. p. 73. | 
VASSAL, (Gale) Signifies him that holds land in NI EXPONAS, Is a writ judicial, direct- 
fee of his lord; we call him more ufually a tenant in — ed tothe under ſheriff, commanding him to ſell goods which 
whereof ſome owe fidelity and ſervice, and are call | | he 


. 
V 


rebus ques vendi — Domini Regis, 
Doe Rigine: Ita, videlicet, quod ; 


uſed by penitents. » pag. 196. 

VENIRE FACITAS, A writ judicial awarded to the 
ſheriff to cauſe a jury of the to appear, 
when a cauſe is brought to iſſue, to try the ſame; and if 
the jury come not at the day of this writ, then there ſhall 
go 2 habeas corpora, and after a diſtreſs until they appear. 
Oid Nat. Br. 157. But where a venire omits part of the 
iſſue to be tried, or any of the parties; if a juror is named 

in the habeas corpora, by a name different from that in 
the venire; or a juror returned on ſuch a panel is omit- 
ted in the habeas corpora; or 2 venire or diſtringas are iſ- 
ſued without any award on the roll to warrant them; it 
will be ill, and is faid to be a diſcontinuance. 2 Hawk. P. 
C. 298, 299. A venire facias ought to be de aliquo vicine- 
to; and venire de vicineto civitatit, is 33 nam- 
ing cf the pariſh within the city out of which the jurors 
ja. ſummoned. 2 Lill. 633,636 Though it hath been 
held, that the venire faciar may be of a town, pariſh, 
manor, or any place known, called a lieu conus ; but not 
of a city or county. C. Eig. 260. And yet where a 
venue cannot come from a vill, hamlet, Lc. there it muſt 
de d- e comitatue, to prevent failure of juſtice, be- 
fore the ſtat. 4 & 5 Arn. „ act a venire facias 
may be from the body of the county, c. In an infor- 
mation againſt a county for not repairing a bridge, it 
was held, that the attorney general might take a venire to 
any adjacent county; and that it might be de corpore of 
the whole, or de vicineto of ſome particular place therein 
next 2 Trin. 3 Am. 3. Salk. 38 1. The 
intiff in aſ/umpſet declared upon a promiſe made at 
— 4 in Kent; and upon non aſſumpſit pleaded, the 
wenire facias was de vicineto ville & parochie de Maid- 
lone, and a trial was had: But it was reſolved to be an 
inſufficient trial, becauſe the venire ought to be of a larger 
precinct than the plaintiff himſelf had alleged in his de- 
claration. Telv. 1o4. See JURY. 

Venire facias, Is alſo the common proceſs upon any 
preſentment, being in nature of a ſuramons for the party 
to appear ; and this is a proper proceſs to be firſt awarded 
on an indictment for any crime, under the degree of 
treaſon, or felony, or maibem, except in ſuch caſes where- 


. iſſue male, 


MH 
i 


but 
on 


i 
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332. g 
VENTER, Signifies the belly ; but is alſo uſed for the 


children by a woman of one 21 is in law 
a firſt and venter, Ic. where a man hath children 
by ſeveral wives; and how 


they ſhall take in deſcents of 
lands, fee Dzscenr. 


the eſtate ſettled on him upon the marriage in of 
ed to ſuffer a commonrecovery, in order 
to bar the remainder in uſe, limited to the firſt ſon of Sir F. 
and fo diſinherit the iſſue enventre ſa mere. The widow of 
Sir F. petitioned the judges and the lords in c:uncil, to 
his proceedings, ſuggeſting that ſhe was with child ; whi 
ſhe was not with child, 
evidences of the lands, and is juffering 
jury of women, whereof two were midwives, came to 
the lady's houſe, and into her chamber, and ſent to her 
the women ſworn by the ſheriffs before, to ſearch, try, 
and ſpeak the truth whether ſhe was with child or not. 
The men all went out, and the women fearched the la- 
dy, and gave their verdit that ſhe was with child; 
whereupon the ſheriffs returned the writ ingly. 
_ N. 692. 39 Eliz. Dame Willoughdy": 
caſe. | | 
A widow married again within a week after the death 
of her firſt huſband, whoſe couſin and heir brought the 
| writ de ventre inſpiciendo, directed to the ſheriff of Lan- 
don; who returned, that he cauſed her to be ſearched by 
ſuch matrons, who found her with child, and quad par: - 
tura fuit within 20 weeks. It was then that the 
ſheriff might take her into c „ and keep her til ſhe 
was delivered. But becauſe ſhe ought to live with her 
| buſband, the court would not take her from him, he en- 
tering into a recogni that ſhe ſhould not remove 
from his then dwelling-houſe, and that one or two of 
the women returned by the ſheriff ſhould fee her | 
day, and that two or three of them be preſent at the de- 
livery; and a writ was awarded accordingly to the ſheriff 
of Surrey. And afterwards ſhe was delivered of a 
ter, who was found by inquiſition to be the daughter and 
heir of the firſt huſband. Cro. F. 685. pl. 2. Fuſeb. 
22 Fac. B. R. Theaker's caſe. See 21 Vin. Abr 547, 
54JENUE, (Ticinetum, or FViſnetum,) Is taken for a 

7 ing place, locus vicini babitent : It is the 
—— © ꝗ — ns. 
N. B. 115. 
The molt general rules reſpecting the neceſſity of a ve- 
nue are, that a venue is in all caſes where the 
matter is traverſable, or where it affeQs the right of the 
action; but where it merely regards the per ſan, or con- 
| cerns damages only, there 2 venue is not neceſſary. 5 
Bac. Abr. 325. 

In an acti the caſe n 
id no 


Denn? 


ment, that the plaintiff was an alien enemy, and 
| | | 


V-& K 


venue : And | be had to the margin; but where a proper venus is laid in 
well plezded, and the the of the declaration, the word in the margin 
he was born in ſhall not vitiate it, bor it it is a jeofail which is helped by 
is | in bar, the 4 & 5 Ann. cap. 16. 1 Barnes's notes in C. H. 345. 
the plaintiff mould repl i Hoewſe v. Haſehwoed. f 
place in Ergland, judgment | It is to be obſerved however, that in all real aQion 
was given, quod bi . . | the venue t to be laid in that county where the 
Pie v. Cooper. X ks ILL 
Matters touching the perſon, as privilege of attorney, | it is triable ; reas matters which are 
without a venue, and be tried where the 


ND 


6 Mod. 222. 3 Salk. 381. Thus the 


is aided over; as where in treſpaſs the de- 
fendant a ſubmiſſion to an award, and that an 
award was made, which he had pe! » but laid no 
venue Where the was. The plaintiff replied 


another award and the defendant tendered iſſue upon it, 
* the plaintiff demurred. Holt Chief Juſtice 
faid, that the want of a venue was aided by the pleading 


over. EA. 1039 v. Baily. 
42 dend, SENS ce whos the 
bond was yet if the defendant pleads a releaſe, 


this admits the bond, and aids the want of a venue; per 
Holt Chief Juſtice. But if the defendant had demurred, 
the want of a venue had been ill. La. Raym. 1040. 


V: . 
the 69 17 Car. $. c. 9. the want of a venue is 
ided after the verdict; and this in caſes not only where 
there is a wrong venue, but alſo where the cauſe is 
tried in a wrong county, as appears from the following 
caſes. 1 Saund. 246. Craft v. Boite. S. C. Raym. 191. 
by the name of Cruft. v. Winter. And it is there added, 
that the defendant might have demurred upon it. 

Many niceties which were formerly to be obſerved with 
refpe& to the laying of the venue, are now removed by 
the 4 & 5 Ann. cap. 16. which enacts, That every 
venire fariar for the trial of any iſſue in any action or 
fuit, be awarded of the body of the proper county 
where fuch iſſue is triable.” And fee Stat. 24 Ges. 2. 
c. 18. which extends this act to trials of iſſues on penal 
ſtatutes. 

The venue in the declaration was laid at Leek, and 
not at Leek in the county aforeſaid. Defendant de- 
murred, and ſhewed the want of a proper venue for cauſe, 
plaintiff joined in demurrer, and argument the 
court gave judgment for the plaintiff, It was held fuf- 
ficient according to the courſe of the court to lay the 
venue at Lect which has reference to the county in the 
margin; and ſince by the act of parliament the venire 
facias is to be awarded „ 2 it is — 4 
ce that icu e in the cou laid 

— 2 1 8. 2 Spooner v. Ake 


1 Barnes t notes in C. B. 
It is a general rule ife, that the county in the 


margin of a declaration wilf help the venue laid in the | 


body of it, but will not hurt it; as appears from the 

following caſes. | 
In the margin ſtood the word Norfolk, in the body of 

the declaration, the venue was laid at the city of Nor- 


wich, in the county of the ſame city throughout. The | 


intiff executed a writ of enquiry of 8 directed 
ay the ſheriff. of the ciry of Norwich. Had no venue 
been laid in the body of the declaration, reference muſt | 


| 
| 


taking thereof. 


| 


W 2 Lill. Abs. 


782. 

In an action of debt brought for rent due for land 
upon a leaſe under hand and fea}, where there is no 
privity of contract, as againſt an aſlignee, &c. the venue 
muſt not be laid out of the county where the land lies 
for which the rent is due; for the action is, for want of 
privity of contract, become a local aQion, ratione terrs 
out of which the rents are iſſuing, and not tranſitory : 
But where the action is brought by the leſſor againit the 
leſſee, there being privity or contract, the action is tran- 
 fitory, and the demiſe may be laid to be made in any 
other county than that where the land lies. 2 Lill. Ar. 
782, 733. : | + 

Win eſpe to criminal caſes it is ordained by the 
ſtatute 21 Fac. 1. cap. 4. that all informations on penai 
ſtatutes ſhall be laid in the counties where the offences 
were committed. And upon this ſtatute the tullowing 
points have been adjudged. 21 Jar. c. 4. See 3 
Bac. Abr. 32), 329. | 

VFRDEROR, (Viridariut, from the French Verileur, 
i. cuſlos nemoris, ) is a judicial officer of the King's foreſt, 
choſen by the King's writ in the full county of the fame 
ſhire, within the foreſt where he dwells; and is ſworn 
to maintain and keep the aſſizes (f the fcreſt, and to 
view, receive and enroll the attachments and preſent- 


U 


ments of all manner of treſpaſſes of vert and veniſon 
in the foreſt. Mamvocd, part 1. pag. 332. His office 
tained. Cromp. Fur. fol. 165. His oath, fee and au- 
| thority, you may ſee in Manwood, part 1, pag. 51. He 
of the foreſt, to receive the ſame of the foreſters and wocd- 
their rolls. Cowell, edit. 1727. 
| VERDICT, (Peredifum, guaſi dictum veritatis) Is the 
committed by the court to their examination. And this is 
two-fold, general or ſpecial; a general verdict is that 
into the court in like general terms to the general i/- 
ſue; as in an action of diſfefin, the deſendant pleadeth, 
the fact be a wrong or not, which being committed 
to the jury, they upon conſideration of their evidence 
wrong and diſſeiſin; or for the detendant, that it is no 
| wrong, no diſſeiſin. ¶ ſpecial verdict is, when they fay at 
done by the defendant or tenant, fo declaring the courſe 
of the fact, as in their opinion it is proved; and as to 
court: And this ſpecial verdict, if it contain any ample 
declaration of the cauſe from the beginning to the end, 
in Staundf. ubi fupra, and Co. on Lit. fel. 229. 
Cowell, edit. 1727. | | 
ty of which depends upon ſomething ſubſequent to the 
If the judge before whom a cauſe is tried has a doubt 
as to the propriety of taking a verdi&, he may direct the 
ation be thought right to have taken the verdict, it ſhall 
be abſolute. Brown Moth. 13. 
and at the trial of the eauſe the wife make default, and a 
ton be caft for her, the judge may direct the jury 


is ly to look to the vert, and fee it well main- 

is to fit in the Court of attachment, to fee the attachments 
' wards that preſent them, and then to enter them into 
anſwer of a jury made upon any cauſe, civil or criminal 
(Staundf. Pl. Cor. lib. 3. cap. g.) which is given or brought 

10 wrong, no difſeiſm; then the iſſue is general, whether 
come in and ſay, either for the plaintiff, that it is a 
large, that ſuch a thing and ſuch a thing they find to be 
the law upon the fact, they pray the judgment of the 
is alſo called a verdic at large, whereof read examples 

Verdict de beneefſe is a conditional verdict, the validi- 

Bac. A. 284. 

jury to find ene de bene %; and if it ſhall upon conſider- 
If an action of debt be brought againſt huſband and wife, 

to find 2 verdi@ de bene efſe ; and if the protection be 


FF KK 
difallowed at the day in bank, the .verdia ſhall be 
abfolute. Bro. Proteg. pl. 30. 


A privy verdict is fo called, becauſe what is there 


open court is the true verdict, the other being only al- 
lowed for the eaſe of the jurors, that they may refreſh 
themſelves. Plewd. 2it. Saunders v. Freeman. Dyer 
217. 

ir is is ene deck his down, that & privy verdict can- 
not be given in any caſe of life or member. 1 ff. 


Is 


T39 x 


Þ 


ſpecial 
altho* 


ſpecial plea, the jury cannot 
Bro. Verd. pl. 48. Dyer 117. 
But it is laid down in one 


2 ial plea ; for that a queſtion of 1a 
ined upon 2 ea, as 
) as well aciſe upon ſuch iſſue as where the general if 


ma 
ſue is pleaded. 
Vor., II. Ne. 132. 


88 NSN 


de 

2 it is now the 
ial verdi& in any caſe where iſſue is 
w 


V RR 
And in another bock it is faid to have been holden b# 
all the juſtices of the King's Bench, that in all pleas of 
the crown and in every civil action, whether it be opal; 
perſonal or mixed, in which any iſſue is joined, eit 
berwixt the King and a party, or betwixt party and 


Aarty, the jury may find any matter which is pertinent 
2 iſſue ſpecially. 9 Rep. 12. Dowman's cale. 

Nay, it is laid down, that the court cannot in any 
caſe refuſe to receive a ſpecial verdict, provided the mat- 
ter ſpecially found be pertinent to the iſſue; in as much 
as the jury have a right to fim ſuch a verdict in every 
caſe which appears to them to be-doubtful. 1 Inf. 228. 


9 Rep. 12. 6; | 
But however true it is, that the jury may in any caſe 
which to them to be doubitul find a ſpecial ver- 
= it is not nec wt oy vey; 
to do in every caſe. t Inf. augh. 145. Ld. 
Raym. ape At 256, 257. 3 | 
For if in 2 judge, before whom the cauſe 


| Ay the 
is tried, do it upon himſelf to determine a queſtion 


of law, concerning which the jury might otherwiſe have 
rr ral 
verdict, they may laſely do it. 1 Inft. 228. Vaugh. 145. 
Ld. Raym. 1494. Faft. 256, 257. * 

Nor are they in ſuch caſe, aliho* the law ſhould be 
miſtaken, liable to an attaint ; for as it is only ſaid; that 
the jury are liable to an atiaint where they will take up- 
on themſelves the knowletge of the law and find a ge- 
neral verdiQ, it follows that they are not liable thereto, 
when they do no more in finding a general verdict than 
follow the direction of the judge. i Inf. 227. 4 


N wy wy 
law to the conſideration of the court. 5 Bac. 


| pon a trial of 4 perſon indifted for murder r, the 
judge is upon the whole circumſtances of the.caſe of opi- 
nion, that the homicide amounts to manſlaughter, the 


_ * © of the i ] F 
ye” ; "i ſo todo; 


It would too be very improper for 
if their verdict ſhould be that the offender is guilty, he 
| whois not in theopinion of the judge guilty of murder 
would be liable to ſuffer death as a murderer ; and it 
heir verdia | | 
who is in 
would not 


V E R 


33 the judge is of opinion that the homicide amounts 
thereto, it is hy nu means neceſſary for the jury to find 
the fat of kung ard the circumſtances that attend it, 
and to fitbmit it to the conſideration of the court what 
the offence is. Foſl. 264. 
When a ſpecial verdict is directed by the court, the 
minutes of i: ought to be ſettled, and ſigned by one of 
the counſel of each party; and theſe ought to be deli- 
vered to the jury before they conſider of a verdict. It 
this be not cone, the jury may, without incurring the 
| 4 * any * find a general verdict. 2 Lill. Abr. 
he” ts amb for one of the parties refuſe to fign the 
minutes for a ſpecial verdi&, the court may direct the 
Jury to find one from the minutes as d by one of the 
counſel for the other party. 2 Lill. Ar. 793. G. 
If it be intended to ſubmit by a ſpecial verdict any 
queſtion of law to the conſideration of the court, the 
minutes for the ſpecial verdi& are, ſo far as they relate 
to a queſtion of law, to be approved of by the judge; for 
it is his province to ſee that every queſtion of law be fairly 
ſtated. 2 Lill. Abr. 791. F. : 
It is rather incumbent upon the party, at whoſe in- 
ſtance a ſpecial verdi& was found, to draw it up from the 
minutes as ſettled and approved of at the trial of the 
cauſe : But either of the parties may do this; and if the 
other party neglects to pay his ſhare of the expence of 
drawing up the ſpecial verdict, the court will not hear 
any counſel for him when it comes on to be argued. 2 U ill. 
Abr. 790. E. Far more learning on this ſubject, ſee 5 
Bac. Abr. tie. Verdict. | „ 
VERECUNDIUM, Injury, treſpaſs, damage. Somn. 
Gavelkind, p. 1 | 
VERGE. — The compaſs of the King's court, 
whych bounds 7 of the * wh 
ing's houſhold, and of the coroner of the King's houſe, 
— ſeems to have been twelve miles compaſs. Stat. 
Britton, fol. 


VERGE OF LAND, (Virgata terre,) Mentioned in 


28 Ed. 1. Statute of wards. YaRD-LAND. 

VERGERS, (/irgatzres) Are ſuch as carry white 
wands before the juſtices of either bench. Fleta, lib. 2. 
cap. 38. Otherwiſe called portatores virge. 
VERJUICE. See Vingcar. 


VERONICA, It is ſaid, that when our ſaviour was | 


ted towards the croſs, the likeneſs of his face was formed 
on his handkerchief in a miraculous manner, which is 
ſill kept and adored in St. Peter's church at Rome, and 
called Veronica. The word is mentioned in Matt. Paris, 
pag. 614. and in Brompton, 121. Cawel, edit. 1727. 
T, (Viride from the French Ferd, viridis,) 
Otherwiſe called Green-bue, ſignifies in the foreſt every 
thing that grows and bears green leaf within the foreſt 
that may cover a deer. Mantaad, 2 par. fol. 6 & 33. 
And it is divided into overt-vert and netber- vert. Overt- 
vert is that which our law books call bau/t-bois and nether- 
vert is that which they call ſouth-bais. And of this you 
may read Manwoed”s 2 par. cap. 6. per tatum. There is 
alſo a vert called ſpecial vert, and is all trees that 
grow in the King's woods within the foreſt, and all the 
trees that grow there in other men's woods, if they be 
ſuch trees as bear fruit to feed deer; which are called /pe- 
cial vert, becauſe the deſtroying of ſuch vert is more 
ievouſly puniſhed than the deſtruction of other vert is. 
| See Manweed cap. 6. numb. 2. fol. 35. Vert is alſo ſome- 
times taken for that power which a man hath by the 
King's grant to cut green wood in the foreſt. See 4 Int. 


17. 
4 ERVISE, A kind of cloth, mentioned in Stat. 1 Ric. 
3 c. 8. 


| 


þ 


— 


— 


| houſe, where it was agreed 
| ſhould be indemnified by the 


© 
VERY LORD AND VERY TENANT, /Perus 4, 
minus & verus tenens) Are they that are immediate lors 
and tenant one to another. Bro. tit, Hariot, fol. 23. In 
the Old nat. brev. and in the writ replegiari de averiis, you 
may read theſe words. And know ye, that in takin» of 
leaſes, fix things are neceſſary, that is to ſay, very lord and 


| very tenant, ſervice behind, the day of the taking ; feifin of 


the ſervices, and within his fee. Aud that a man is nat 
very tenant until be have attorned to the lard by ſome ſer- 


vice. See Stat. 19 H. 7. cap. 15. And ſee TEN ANT. 


| 


VESSELS. See Coortrs. 

VEST, (Feftire,} To inveſt with, to make poſſeſſor 
of, to place in poſſe ſſion. Plenam paſſeſſtenem terre we! 
prædii tradere, ſei ſinam dure, infeodare, ſaith Spelman. 

VESTA, The veſt, veſture, or crop on the ground. 
Hist. Croyl. contin. p. 454. 

VESTRY, A place, adjoining to a church, where 
the veſtments of the miniſter are kept; alſo a meeting at 
ſuch place: And ſometimes the biſhops and prieſts ſat to- 
gether in veſlries, to conſult of the affairs of the church; 
in reſemblance of which ancient cuitom, the miniſter, 
churchwardens, and chief men of moſt pariſhes, do at 
this day make a pariſh veſtry. By cuſtom there may be 
ſelect veſtries, or a certain number of perſons choſen to 
have the government of the pariſh, make rates, and take 
the accounts of churchwardens, Fe. 2 Strange 728. 
And when rates are made, the pariſhioners muſt have no- 
tice of a veſtry held for that purpoſe; and then all that 


are abſent ſhall be concluded by a majority of thoſe that 


are preſent, who in conſtruction of law ate the whole 
pariſh. Wo2d's Inft. go. And if 2 pariſhioner be ſhut 
out of the veſtry room by the clerk of the veſtry ; and 


be makes it appear that he hath a right to come into the 


room, and to be preſent and vote in the veſtry, Ce. ac- 
tion of the caſe lies, as a remedy. Mad. Ca. in L. & 
E. 52, 354 Veſtrymen in Londen are a fele& number 
of the chief pariſhioners in every pariſh within the city 
and ſuburbs, who yearly chooſe officers for the pariſh, and 
take care of its concernments, Ic. by ſtatute 15 Car. 2. 
c. 5. On erecting pariſhes for the new churches to be 
built in or near Landon and Nefminſter, the commiſſio- 
ners for building the churches are impowered to name a 

ſuſficient number of the inhabitants of each new pariſh 


- 9 Ann. c. 22. Veſtries of 
pariſhes are to be conſulted by pariſh officers, to give their 
aſſent to hiring of houſes for the better employing 
and maintaining the poor. g Geo. 1. The right of ad- 
| journing a veſtry is in the pariſh at large. 2 Stran. 


1045. 
"Gale by the plaintiff as a pariſhioner of C. againſt the 
defendant, clerk of the veſtry there, for ſhutting the ve- 


| try door, and keeping the plaintiff out of the room, ſo 


that he could not come in to vote, Fc. Upon demurrer 
it was inſiſted that aQion would not lie; for if it ſhould, 

then every pariſhioner kept out might have the like ac- 
tion; therefore to avoid multiplicity of ſuits, this will 


not lie, unleſs he had ſet forth ſome particular damage to 


him. But per car” : The plaintiff as a pariſhioner hath 
a right to be preſent and vote in the veſtry, at the elec- 
tion of pariſh officers, and as to all rates with which the 
pariſhioners are charged; ſo that this action is his proper 
remedy for the injury done by the defendant by hindering 
him to come into the veſtry-room ; for if it would not 
lie, he hath no other remedy. 8 Md. 52. Trin. 7 Geo. 
1722. Brown v. Reyland. 
A veſtry was called to conſider about building a work- 
to, and to borrow money for 

that purpoſe ; and that whoever ſhould be bound for it 
iſh. This order was con- 
ficmed by another, and both ſigned by the vicar and ſe- 
veral of the inhabitants. 300 J. being the ſum agreed 
upon, was borrowed of A. to whom B. gave bond for 
it. An order of veſtry was made for raiſing the money, 
but upon appeal to the quarter-ſeſſions by tome new pa- 
riſhioners was quaſhed. B. was ſued on the Lond, we 

pai 


1 
paid the money, and then brought a bill for relief. And 
the maiter of the Rolls decreed him his principal, in- 
tereſt, and colts at law, and in this court; and that 
the defendants the vicar, chucchwardens, and vverieers of 
tae poor, call a veſtry to make a rate for payment ; and 
ir the inhabitants refuſe payment, the plaintiff to be at 
l;berty to apply to the court: And faid that he did not 
ſee why the court might not as well compel! thoſe who 
are not parties to pay the rate, as order tenants though 
not parties to pay the rents; and becauſe the defendants 
had put in a fair anſwer, their coſts were decreed to be 
raiſed by the ſame rate ; but ſaid, that if thoſe who had 
_ appealed to the quarter-ſefſions bad been before the court, 
they ſhould have paid all the colts. 2 Mint. Rep. (332) 
Tria. 173. Blackburn v. Webſter & al”. See 21 Vin. 


. 9. 
Isdn A crop of graſs or corn; and mention is 
made in ancient charters of prime vgſura, and ſecunda ve- 
Aura, that is the firſt and ſecond crop. The word was 
often uſed for a veſt, veſture, livery, delivery, i. e. an 
allowance of ſome ſet portion of the products of the earth, 
as corn, graſs, wood, &c. for part of the ſalary or wages 
to ſome officer, ſervant or labourer, for their livery or 


vet. So forelters had a certain allowance of timber and | therecn, the vicar ſhall have them; for his endowment 


urderwood yearly out of the foreſt for their own uſe. 
Paroch. Antig. p. 620. : 

VESTURE, (Veſtura, ) Signifies a garment ; but in the 
law, is applied metaphorically to a poſſeſſion, or an ad- 
mittance to a poſſeſſion or ſeiſin; ſo it is taken in Mm. 
2. cap. 5. And in this þ hy 2 

;/ts, with whom inveſtitura ſigniſies a delivery 
fe by a ſpear or ſtaff, and veffara poſſeſſion itſelf. 
in verb. Feudal. verb. Inveſliture. 

VESTURE OF AN ACRE OF LAND. Mentioned 
in ſtat. 14 E. 3. /fat. 1. is the profit of it. So in Extent. 
Manerii, 4 Ed. 1. It is inquirable, How much the veſture 
of an acre is worth, and bam much the land is vvorth wher: 
the wood is felled. 

VETITUM NAMIUM. Nomim, Signifies a taking or 
_ diſireſs, and vetitum forbidden 3 as when the bailiff of a 
lord diſtrains beaſts or goods, and the lord forbids his 
bailiff to deliver them when the ſheriff comes to replevy 
them, and to that end drives them to places unknown ; 
or when without any words they are ſo eloined, as they 
cannot be replevied. Divers lords of hundreds and courts 
baron have power to hold plea de vetito namis, in old 
books called De ver. 2 Inff. fol. 140. Sir Henry Spel- 
man ſays it is antigua juris no/tri lecutio, & brevis Regis 
nomen. See NAM or NAAM. 

UFFINGI, The Kings of the EAA - Anglus were ſo cal- 
led from king Uſa, who lived in the year 578. Mate. N eim. 

VIA MILITARIS, 2 highway. Brac. lib. 4. cap. 16. 

7. Fleta, lib. 4. c. 6. par. 
TA REGIA, The — or common road, called 
the King's way, becauſe authorized by him, and under 
his protection. Leg. Hen. 1. c. 80. = 

VICAR, (Vicarius, quaſtvice fungens reforis,) Theprieſt 
of every pariſh is called rector, unleſs the predial tithes 
are appropriated, and then he is ſtiled vicar ; and when 
rectories are appropriated 


tor's place. At firſt a vicar was a meer curate to the 
impropriator of the church, temporary, and removable 
at pleaſure ; as thoſe who are now pariſh prieſts in an- 
cient times when there were no particular pariſhes, were 
only curates to the biſhops ; but by degrees the vicars 
got a ſettled maintenance of glebe, and ſome kind of 


tithes, and now claim their dues either by endowment or | 


by preſcription: And where the vicar is endowed, and 
comes in by inſtitution and induction, he hath curam ani- 
marum actualiter; and is not to be removed at the plea- 
ſure of the rector, who in this caſe hath only caram ani- 
marum habitualiter ; but where the vicar is not 

nor comes in by inſtitution and induction, the rector 
hath curam animarum actualiter, and may remove the vi- 
car. 1 Vent. 15. 3 Salk. 378. In every church ap- 
propriated one is to be ordained perpetual vicar, and to 
be canonically inſtituted and inducted, and alſo endowed 
at the diſcretion of the ordinary; which endowment is 


+ Vicars are to ſupply the rec- 


— 


— 


| 


— 


of the parſon 


main. 17. Car. 2. c. 3. . 8. 


+ 


| 


| 


F1 2 
a part of the rectory, ſet out by the patron, parſon, and 


ordinary, for maiataining the vicar : The inſtitution and 
induction, &c. of vicars is done in the ſame manner as 


| that of rectors; and over and above they are to take an 
| oath of perpetual reſidency, but this the biſhop may dil- 
| penſe with ; the ſtatutes concerning pluralitier, dilapi- 


| dations, Sc. relate to them as well as to parſons. 4 FH. 
2 Kal. Ar. 3 : 2 


Upon endowment, the vicar hath an 
equal, though not fo great an intereſt in the church as 
a rector; the freehold of the church, church- yard and 
glebe is in him; and as he hath the freehold of the glebe, 
he may preſcrive ta have all the tithes in the pariſh, ex- 
cept thoſe of corn, &r. Many vicars have a good part 
of 1 —_— and ſome benefices, that were for- 
merly ſeveted by impropriation, have, by being united, 
had all the glebe and tithes given Ay by by But 
tithes can no other way belong to the vicar than by gift, 
compoſition or preſcription, for all tithes due de jure ap- 
pertain to the parſon; and yet vicars are en- 
cowed with glebe and tithes, eſpecially ſmall tithes, &c. 
If a vicar be endowed of ſmall tithes by preſcription, 
and afterwards land, which had been arable time out of 
mind, is altered, and there are growing ſmall tithes 


goes to ſuch tithes, in any place within the pariſh. Cro. 


Elix. 467. Hob. 39. But where the vicar is endowed 
out of the parſonage, he ſhall not have tithes of the par- 


ſon's glebe, or of land that was part thereof at the time 
of the endowment ; but now ſevered from it: Yet it 
ſeems to be otherwiſe, if the glebe lands are in the hands 
's leſſee. Cro. Eliz. 479. Mallor. 9. Im- 
ped. 44 The endowment of vicarages hath been always 
favoured in law, the vicars for the moſt part have the 
cure of ſouls. 2 Rel. 335. Comp. Incume. 347. March. 


47/25. 
qualifications requiſite for a benefice with cure, of 


n 13 El c. 12. f 6. 
here a man may be deprived for holding a doctrine 
contrary to the articles, 13 Hl. c. 12. 2. 
What age, and what ſubſcribing and reading of the 
—_— 13 El. cap. 12. F 3. 23 Geo. 2. cap. 
| 2 
Remedies againſt ſimoniacal preſentations, 31 EZ. c. 
2 12 Ann. ft. 2. c. 12. 
eadiny and aſſent to the Common Prayer, required 
for a benefice with cure, 13 & 14 Car. 2. c. 4 C 6, 


7. 23 Ges. 2. c. 28. , l. 


The penalty for accepting a benefice without prieft's 


orders, 13& 13 Car. 2. c. 4. /. 14. | 


Owners of impropriations may annex them to the par- 
ſonage or vicarage, 17 Car. 2. c. 3. , 7. 

Incumbents not having 100. a year may purchaſe to 
themſelves and their ſucceſſors, without licence of mort- 


prejudice former 
grants of firſt fruits, c. 2& 3 4m. c. 11. / 3. 5 
Ann. 24. J. 3. 3 Geo. 1. c. 20. . 5. 

ReQors, Ac. may purchaſe lands to the yearly value of 
| 2008. 10. Ann. c. 11. J 10. 


Biſhops enabled to appoint ſtipends for curates, 12 Ar. 

2. c. 12. 

VICARAGE, (Vicaria, ) Of places did originally belong 

to the parſonage or rectory ; being derived out of it: The 
rector 


Y 1-0 


#e&or of common right is patron of the vicarage z but it 
may be ſettled otherwiſe; for if he makes a leaſe of his 
par ſonage, the patronage of the vicarage paſſes as indi- 
dent to it. 2 Ra. Abr. 59. And if a vicarage become 
void, during the vacancy of the parſonage, the patron of 
the parſonage ſhall preſent to ſuch vicarage. 19 Ed. 2. 
41. If the profits of the parſonage or vicarage fall into 
decay, that either of them by itſelf is not ſufficient to 
maintain a parſon and vicar, they ought again to be re- 
united : And if the vicarage be not ſufficient to mamtain 
a vicar, the biſhop may compel the rector to augment the 
vicarage. 2 Rel. 337. Parſe Counſeil. 195, 196. Stat. 
19 Car. 2.c. 8. Upon the appropriation of a church, 
and endowment of a vicar out of the ſame, the parionage 
and vicarage are two diſtin& ecclefiaſtical bene fices : And 


it hath been held, that where there is a parſonage and vi- | 


carage endowed, that the biſhop in the vacation may diſ- 
ſolve the vicarage ; but if the parſonage be impropriated, 
he cannot do it; for on a diſſolution the cure muſt re- 
vert, which it cannot into lay hands. Comp. Incumb. 2. 
Cre. 518. Palm. 219. For the moſt part vicarages were 
endowed upon iations ; but ſometimes vicarages 
have been endowed withour any appropriation of the par- 
ſonage ; and there are ſeveral churches, where the tithes 
are wholly impropriated, and no vicarage endowed ; and 
there the impropriators are bound to maintain curates to 
perform divine ſervice, &c. The parſon, patron and or- 
dinary, may create a vicarage, and endow it: And in 
time of the church, the patron and ordinary 
may do it; but the ordinary alone cannot create a vica- 
rage, without the patron's aſſent. 17 Ed. 3. 31. Cro. 
Jo 516: Where there is a vicarage and and 

are vacant, and in one perſon's patronage; if he pre- 
| ſents his clerk us parſon, who is thereupon induced, this 
ſhall unite the parſonage and vicarage again. 11 H. 6. 
32. Vicarage or not, is to be tried in the ſpiritual 


a great officer in court, 
and in his abſence hath 
the control and command of all officers whatſoever ap- 
pertaining to that part of his Majeſty's houſhold, which is 
called the chamber, or above ſtairs. Cowell, edit. 1727. 


1 R. 2. cap. 1 
— — 


VICE-CONSTABLE OF ENGLAND, and Fice- | 


marſhal, fee their office in Pat. 22 Ed. 4. par. 1. . 2. 
printed in Prym Aima. on 4th Inft. fol. 71. 
VICE-CONSUL, The ſame as vicecomes or ſheriff. 
Loy 1 12. | 
| US. The ſame alſo as vicecomes, as 
Sdden tells us in his Titles of honour, 2 Pars, cap. 5. par. 
20. and in Leg. Hen. 1. cap. 7. and Iguipbus writes, that 


un vicar-general of a biſhop. 
VICEGERENT, (mentioned in Stat. 31 H.8. cop. 10.) 


A lieutenant. 
VICINAGE (Vicinetum, French Veiſnage, ] Neigh- 
bourhood, near dwelling. Mag. Charta, cap. 14. See 


VICISET VENELLIS MUNDANDIS, Is a writ that 
lies n 
keeping their ſtreets. . of writs, fol. 267. B. 
 _ VICOUNT, or VISC T, (Vicecomes ) Signifies as 

much as Sheriff - Between which two words, there ſeems 
to be no other difference, but that the one comes from 
our conquerors the Normans, the other from our anceſtors 
the Saxons, of which, ſee more in SHERIFF. Vicaunt 
alſo ſignifies à degree of nobility next to an ear}, which 
Camd. (Britan. . 170.) ſays, is an old name of office, 
but a new one of dignity, never 
Henry the fixth's days, who in his eighteenth year in 
parliament created Fobn lord Beaumont, viſcount Beau- 
mont, but far more ancient in other countries. Caſſan. 


court, 
becauſe it could not begin to be created but by the ordi- | 


_ 3 Salk. 378. = | 


. EPISCOPL The offical, com- n 


of among us, till 


V 1 D 
5. conſider. 55. See SHERIFF and 


de glaria mundi, par. 
Selden's Titles of banour, fol. 76 

| _ VICONTIEL, Is an adjective made of vicount, and 
ſignifies as much as belonging to the ſheriff ; as writs vi- 

contrel, are ſuch writs as are triable in the county, or 
ſheriff's court. Old nat. breo. fol. 109. Of this kind 
you may ſee divers writs ef nuſance ſet down by Fitzher.. 
bert in his Nat. brev. fol. 134. Vicantielt, wicecomitilia, ate 
certain farms for which the ſheriff pays a rent to the 
King, and makes what profit he can of them. See the 
Stat. 33 & 34 H. 8. cap. 16. 2& 3 E. 6. cap. 4 4 
=y cap. 2. 6 R. 2. cap. 3. 

V ICONTIEL JURISDICTION, EE that juriſdiction 
which belongs to the officers of a county, as ſheriffs, coro- 
ner, eſcheator, Ce. 

VICONTIEL RENTS, Mentioned 22 Car. 2. cap. 6. 
See VICONTIEL. The vicontiel rents, uſually came 
under the title of Firma camitatus, which were written 
generally ſub nomine vicecom. without expreſſion of the par- 
ticutars. The ſheriff had a particular toll of the wicontic! 
rents given in to him, which roll he delivered back with 

| the accounts. See Hale's ſberiff; accounts, pag. 40. 

VICTUALS AND VICTUALLERS, Inquiry to be 
made in ey re if butchers ard cooks ſell wholefome victuals, 
Fadie. pullur. n= 3. /8. 6. J. 3. | 

giltr..tes ing the aſſize of victuals ſhall not 
7 wine or victuals, St. Ebar. 12 Ed. 2. ft. 1. c. 6. 6 
2. c. g. 


A reſtraint ef the exceſs of tables, St. de Cibar. 10 


Ed. 3. fl. 2. 
| Via lt be fad at reaſonable prices, 23 Ed. z. 
wm 

Viftuals may be fold freely in London, and the deſauits 
b by the mayor and aldermen, 
31 Ed. 3. fl. 1. c. 10. ; | _ 
Prices of victuals fixed, 37 Eu 3. c. 3. | 

Shall be fold by retail by Londoners only, 42 Ed. 3. 


ity may retail their victuals in London, 
» 7 R. 2. c. 11. Enforced by 


tion of the juſtices, 13 R. 2. fl. 2. c. 8. 2H 6 


c. 14. | 
Patents ſhall not be granted of the ſurvey of victuals, 
— is choſen magiſtrate of a town, 
a v ler is chief magiſtrate of 
&c. two men ſhall be elected wie eat 
victuals, 3 H. 8. c. 8. | 
Prices of victuals to be fixed by the lords of the coun- 
4 by the chief magiſtrates of towns, 25 H. 8. 
c. 
Victuals ſhall not be exported without licence, 25 H. 
8. 6. 2. , 5. 1 U 1. Ph. & . c. 5. N 
Conſpiracies of viQuallers and handicraftſmen to raiſe 
3 prohibited on pain of pillory, &c. 2 & 3 Ed. 
c. 15. 
Corn, beef, &c. may be exported, when they do not 
exceed limited prices. 12 Car. 2. c. 4. /. „ 
2 7 13 „ | 
Importation of foreign beef, and bacon, prohi- 
| bited, 18 Car. 2. c. 2. 20 Car. mw | 
Beef, pork, bacon, butter, cheeſe and candles may be 


—_— 13. / 4. 
3 y on butter and cheeſe exported, 22 Car. 2. c. 
| 5 
| Beef, c. may be exported free, 3W.& M.c.8. 
* foreign bacon permitted, 5 N. & M. 
c. 2. K 4. | 
A tax on the viQuallers in London, in conſideration of 
their being prohibited to ſend out pots, 12 Geo. 1. c. 12. 
Re „16 Geo. 2. c. 12. 
8 portation of victuals reſtrained for a year, 14 Geo. 
c. 3. 
ViQuuals may be imported from Iceland into Scotland, 
in time of dearth, 14 Geo. 2.c. 7. - 
VIDAME, The ſame as Fice-dominus, and was hereto- 
| fore the biſhop's deputy in temporals, as the Earl was 


—— 


| 


the 


v 1 E 


the King's, in affairs of the county. 
1727. 

VibrlicE r, A videlicet in 2 deed may make a ſe- 
paration, as well as an bubendum : And if there be a ſe- 
veral habend. of an annuity of 20 l. to one, and fo to four 
others ; it will be to the ſame effeQ, tho it ſays haben- 
dum 100 |. to them, to be equally divided, (viz.) 20 J. 
to one, and ſo to the reſt, &c. Rep. 29. 

VIDUITATIS PROFESSIO, The making a ſolemn 

ſſion to live a ſole and chaſte widow ; of which cuſ- 
tom in England, the practice and ceremonies attending it 
are well delivered by Mr. Dugdale in his Antiquities of 
Warwickſhire, pag. 313 & 654. 

VIDIMUS, Mentioned in ftat. 15 Hen. 6. c. 3. See 
InNOTESCIMUS. 

VI ET ARMIS, Are words uſed in indictments, &:. 
to expreſs the charge of forcible and violent committing 
any crime or treſpaſs : But on appeal of death, on a kil- 
ling with a weapon, the words vi & armis are not ne- 
ceſſary, becauſe they are implied; ſo in an indictment of 
forcible entry, to have been made manu fort:, &c. 
2 Hawk. P. C. 179. 1 Hawk. 1 50, 220. and where the 
omiſſion of vi & armis, &c. is helped in indictments, fee 
the ſtat. 4 & 5 Aun. 

where a real 


certainly 


* —— 1 An 
der ſpecial writs of diſtringas or corpora 
— the ſheriff to have fix of 
of the jurors therein named, or ſome greater number 
Se. And the ſheriff 


I+1 


— 
* 


is provided That where a view ſhall be allowed, fix 
of the jurors named in the panel, or more, ſhall have 
the view, 121. ſuch of them 
as appear, ) before any drawing. But as the having 
view was not, by either of theſe ſtatutes, made a mat- 
ter of courſe, though ſuch a practice had prevailed, and 


led, 
had been abuſed to the purpoſes of delay, the court 


thought it their to take care that their ordering a 
view ſhould not uQ juſtice, and prevent the cauſe 


from being tried: And they reſolved not to order one 


any more, without a full examination into the propriety | 


and neceſſity of it. For they were all clearly of opinion 
that the act of parliament meant that a view ſhould not 


ro y » | 
cauſe ſhould be tried upon a view had by any fix, or by 
tewer than ſix, or even without any view, than be de- 
layed for a greater length of time: Accordingly they 
added a clauſe to the uſual rules for views, purporting 
that the party praying a view conſented © That in caſe no 
view ſhould be had ; or if a view ſhould be had by any 
of the jurors whomſoever, (tho? not being fix of the firſt 
twelve ;) yet the trial ſhould proceed, and no objeQion be 
made on account thereof, or for want of a proper return. 
Since which, motions for views are become motions of 
courſe, with ſuch additional conſent annexed to them. 
Bur. Rep. 256. : 

See the form of the «ſua! rule, and alſo of the modern 
«dition, both in cauſes to be tried by ſpecial juries, and 
thoſe to be tried by common juries, reſpectively recited 
verbatim, in Bur. Rep. 257» = 
VIEW OF FRANK-PLEDGE, (Fifus franci plegii.) 
Is the office which the ſheriff in the county court, or the 
bailiff in his hundred, performs in looking to the King's 
peace, and ſeeing that every man be in ſume pledge. This 


Vor. II. Ny. 132. 


L 


Corel, edit. | 


| 


, 


ö 


| 
| 


[ 


— 


, 


church is, hath certified 


| The, 
V 


| 
is called by Bra&on, lib. 2. cap. 5. num. 7. in fine, Re; 


Y FL, 


gui jacra, quia folam per ſonam regis reſpicit, & quad in- 


traductus fit pro pace & communi utilitate. Ibid. cap. 16. 
num. 8. See Frani-eLeDGeE, Leger, DEcexnxitn. 
VIGIL, {(Figilia, mentioned in flat. 2& 3 E. 6. cop. 
19.) Is uſed for the eve or next day before any folem 1 
feaſt ; becauſe then chriſtians of old were wont to 
watch, faſt and pray in their churches. Cowel, clit. 


1727. 3 

Vi LAICA REMOVENDA, A writ that lies where 
two perſons contend for a church, and one of them enters 
into it with a great number of laymen, and hold out the 
other vi F armis; then he that is holden out ſhall have 
this writ directed · to the ſheriff, that he remove the force: 
But the ſheriff ought not to remove the incumbent out 
of the church, whether he is there by right or wrong, 
but only the force. FP. N. B. 54. 3 [oft. 131. and fee 
5 RZ. c. 2. And the writ vi laica removenda nct 
to be granted, until the biſhop of the dioceſe where ſuch 
into the chancery ſuch reſiſting 
and torce, Gr. tho” it is ſaid in the New Natura breviam, 
it lieth upon a ſurmiſe made by the incumbent, or by 
him that is grieved, without any ſuch certificate of the 
biſhop. New Nat. brev. 121. A reſtitution was award- 
ed ro one who was put out of poſſeſſion by the ſheriff 
upon a vi laica removenda. Cro. Eliz. 456. 5 Mod. 


LL, (Villa,) Is ſometimes taken for a manor, 


and 
ſometimes for a pariſh; or part of it. Villa eft ex pluri- 
bus manſionibus vicinata, et col ata ex pluribus vicinis. 1 


Inſt. 


fion, a village and a manor, viz. a may be of 
one or more houſes, but it muſt be but one dwelling place, 


then it is a village; a manor may conſiſt of ſeveral 
villages, or of one alone. Lib. 6. cap. 51. Cowel, edit. 


1727. 5 

By intendment of law, every pariſh is a vill, unleſs 
be ſhewn to the contrary. Co. Litt. 125. G. S. P. adjudged. 
2 Salk. 5x. Mich. 6 W. 3. Wilſon v. Lewis. S. P. 


if it contains more villy than one, the other party muſt 


ſhew it. L. Rep. 22. S. C. 


cular place or houſe ; and therefore if an obligation bears 
date at Antwerp, c. it ſhall be intended to be ſuch a 
tavern in Londen, and not ſuch a place beyond fea. Arg. 
and granted per 3 Juſt. Lat. 4, 5. in JFard's caſe. 


If a place be named ally, that place ſhall be takea 
to be, and intended a vill. 2 Sali. 501. Mich. 10 V. 3. 
B. R. Vinkeſton v. Elgen. 


Every vill muſt have a conſtable; otherwiſe it is but a 


| hamlet, per Halt Chief Juſtice. 12 Md. 18. in caſe of 


he King v. Hawſon. See Paktsn. 

ILLA REGIA, A title given to thoſe country vi- 
lages, where the Kings of England had a royal feat or pa- 
lace, and held the manor in their own demeſne, and had 
there commonly a free chapel, not ſubje to eccle- 


ſiaſtical ordinary juriſdiQtion. So Brul, com. Buck. was a 


villa vevia. So was Hedingdon, com. Oxon, &c. Paroch. 

antiq. pag. 5 3- eee 
VILLAIN, (Lillanus, ) Signifies as much as ſerves a- 
mong the civilians ; a man of ſervile or baſe degree, from 
the French vil ain, viliz, or from the Latin vil a, a country 
9 B | farm, 


11 

farm, whereto they were deputed to do ſervice: Or 
theſe bond- men or w:2lains, there were two forts in Eng- 
land, one termed a villain in groſs, who was immediate- 


ty bound to the perſon of his lord and his heirs. The 
| to a manor, whom the civilians 


Nat. 


Angler. lib. 3. cap. 8. Old 
Breu. fol. $. and Braden, lib. 
was properly a poor villain, of 


cap. 6. num. 
the lord 


ſince Crouche's 


pending, 25 Ed. 3. A. 5 c. 18. 


Counterplea of the exception of conuſance of villenage, 
37 EA 3. c. 17. | : | 
inquire of rebellious villains, 1 R. 2. 


Commiſſions to 
. 6. 
I The lord ſhall not be barred of his villein by his anſwer 


Wa 


L and ki 
edit. 1 


L ANIS REGIS SUBTRACTIS REDUCEN- | 


DIS; Is a writ that lay for the bringing back of the King's 
bond-men, that had been carried away by others out of 


proach the King's court; and his lands and goods 
ſeized into the King's hands, his trees rooted up, and 
body impri 


63. Stat. 4 H. 5. 
inted for 


—— 
or pec 


For e one that held in villezage, was not a villain or 
qt =o þ Vilenagium vel ſervitium nibil detrahit liberta- | 


tis, babita tamen diſtinctiane utram tales funt villani & ten- 
verint in villano ſecagio de deminico domin« regis. Bradt. lib. 
1. cap. 6. num. 1. The diviſion of villenage was into 
villenage by blood, and villenage by tenure. Teuure in wi- 
lenage could make no freeman villain unleſs it were con- 
tinued time out of mind, nor even free land make a villain 
free. Braflon, lib. 2. cap. 8. num. 3. divides it into purum vil- 
tenagium,a quo preflatur ſervitium incertum E indetermina- 


| of comage pay ten ſhillings, 18 Car. 2. c. 5. . 


1. 


——— 


1 8 
tum ubi ſtiri non poterit veſpere, quale  ſervitium freri debet 
manegv17.. ubi quis facere tenetur quicquid ei præreptum fuerit; 
the other he calls uillanumm ſoccagium, and was tied to the, 
performance of certain ſervices agreed upon between the 
lord and tenant, and was to carry the lord's dung into 
his fields, to plough his ground at certain ; to reap 
his corn, plaſh his hedges, &c. as the inhabitants of Baal 
ten were bound to do for thoſe of Clan- cafe in Shrop- 
Hire, which was afterwards turned into a rent, now called 
Bickton „and the ſervice excuſed. There were like- 
wiſe villani ſockmanni, which were thoſe who held their 


| land in focage, and there were willani adrentitis, who 


were thoſe who held lands by performing certain fervi 

expreſſed in their deeds. Brat. lib. 2. S& == 

CAGE TENURE. Teh 
VINAGIUM, (Tributum a vine] A payment of acer. 


| tain quantity of wine inſtead of rent, to the chief | 
fe © ms. i. * fag. < — 


Mi. 2 tom. pag. 980. | 
VINEGAR, VINEGAR BEER, AND VERJUICE, 
Every ton of vinegar imported for defraying the expences 

6. 


of vinegar imported, S. 8. 1 Fac. 2. 


2. c. 10. %. 2. | 
four ſhi 4W.& M.c. 3. f. 2. And four 
eM. J 27. And four ſhillings, 5 


20. And 


. 


on the exportation of vinegar, 13 & 14 


Car. 2. c. 11. T 25. N 1 
Penalties on vinegar, - avoid 
 W& 8H. 3. c. 30. . 16, &c. a ps 


Duties on vinegar by former acts taken off, and a new 

22 10 C113. c. 21. , 8, &c. | 
to be deemed vinegar or liquors preparing for 

vinegar, 10 & 11 . 3. e. 21. T 11. 

Thirty-four gallons to be deemed a barrel of vinegar, 
10 C11 J. 3. c. 2. . 15. 

Informations againſt vinegar makers for a falſe miſen- 
2 to be laid within three months, 12 & 13 WW. 3. 
c. 11. J 17. 
Vinegar made for pickles for ſale to pay duties, 8 Arn. 


&? | 
inegar made by the manufacturers of white lead ex- 
erer — 
juice my t or made tor chargeable wi 
anion & 8 IF. 3. c. 30. ſ. ad. 

very hogſhead of verjuice to pay 3 d. 8 A. e. J. ,. 1. 

* 89. per ton on French vinegar im- 
por ted, F 
| jo 5 4 = She OY 4 1. per ton, ibid. 

VINEYARDS, The owners of vineyards may make 
wine of Britiſh —_—_— growing there, free from any 
duty. Stat. 10 Geo. 2. 

VINNET, A kind of flower or border, which printers 
uſe, to beautify printed leaves in the beginning of books. 
See fat. 14 Car. 2. cap. 33. 

VINTNERS. See Wins. 

VIOLENCE, (Vialentia, ] All violence is unlawful: If 
2 man aſſault another with an intention of beating him 
only, and he dieth, it is felony. And where a perſon 
knocks another on the head who is breaking his hedges, 
&c. this will be murder, becauſe it is a violent act be- 


youd 


1 
yond the provocation. Kel. Rep. 64, 131. there is a 


| 
i in committing riots, Tc. 
VIRGA, A rod or white ſtaff, ſuch as ſheriffs, bailiffs, | 
Er. carry as a badge or enſign of their office. Cowe!, 
edit. 1727. SS; | 
VIEGATA TERRAE, Otherwiſe virge terre, a 
yard-land. Reg. Orig. fol. 167. Virgata. Decem acre terre 
i ant con 


ſecundum antiquam conſuetudinem, unum ferdellam, 
6 erdelle faciunt virgatam. MS. Codex. Vir- 
—  — 5 


terræ ex 24 crit conſiat 
— —— — 

arD-LaND. | 

VIRIDARIO ELIGENDO. Is a writ that lies for the 
choice of a verdurer in the foreſt. Reg. | 

VIRIDIS ROBA. I: a coat of many 


cop. 16. | = 
VIRILIA, The n — ep 
ſented or not. Bractan, lib. 
GUT Se vICOUNT Wh 
VISITATION, (Fiftatie,) Is that office which is pet- 


5 & 


i 


E 
; 


5 


n J 


: 


lies 
the 
if 

the 
thop 


tation, 


53 H.8.c. 21. F 20. 


to be the name of the Regarder's office in the foreſt. 


Manwiod, par. 1. pag. 193. : : 

VISNE, (Fiſnetum,) 4 neighbouring place, or 
place near at hand, 19 K. 2. c. 6. See VENUE. 

VISUS, View or ; as wood is to be taken 
der vium foreſtarii, &c. Hoved. 784. ; 

VITA] STITIAETELEG A ſheriffof the coun- 
ty is ſaid to be the life of juſtice, as no ſuit begins, and no 
proceſs is ſerved but by him ; and after ſuits are ended, 
he hath the making execution, which is the life ot the 


law. Co. Lit. 
place of land or wa- 


ter, where living creatures are kept. 


* 


g. fol. 177. 
| for in , 
Abe old books viridis is uſed for yarius. Bractan, bb. 3. | 
| perſons; 
ver 


j 


| perentibus ipſius occift juret 
| 


1777 'F 


—— 
Mt, 


U N D 
moſt commonly a park, warren, fiſh-pond or piſcary. 
Co. 2 Inft. fol. 100. | 

VIVA VOCE, Is where 2 witneſs is examined perſo- 
nally in open court, See DEPOSITION. 

ULCUS, A hulk, or ſhip of burthen, Leg. Ethelredi 
Rexie, cap. 23. 

LNAGE, The ſame with See ALNAGE, 

ALNAGER. —_ - 

ULNA FERREA, Is the ſtandard ell of iron kept in 
the Exchequer for the rule of meaſure. Nen. Angl. tom. 
2. pag. . | 

Vhtine, A iter, One choſen by compromiſe to 
deal indifferently between both parties. Lit. 

UMPIRAGE, Is wiere there is but one arbitrator of 


and if they cannot agree, or are not ready to 
their award in writing before ſuch a time, then 
judgment of another as umpire : And this is of- 
the effe& of bonds of ſubmiſſion to arbitration. 1 
Ar. 261, 262. See AnnrrMATronx. 

CUM OMNIBUS ALIIS, In the grant of a 
deed, is a new addition of other things than were granted 


2. 198. 

IST, Is aplea for the defendant, being 

for a debt, n to ſave the forfeiture ot 

is bond, ſaying that he tendered the debt at the 

ime and place, and that there was none to receive, and 
he is ſtill ready to pay the ſame. 7 E. 6. 6.6. 83 


NCUTH, ts 4 $ezei word fignifying as much as in- 
oy and is uſed in the old Saxen laws for 


4 


Z 


f 


2] 


1 
1 


27 


poterit di 

UNDE NIHIL HABET, Is a writ of dower, con- 
cerning which, ſee Dor unde mn HaBET. 

UN -CHAMBERLAIN OF THE EXCHE- 
QUER, ls an officer there that cleaves the tallies, writ- 
ten by the clerk of the tallies, and reads the fame, that 
the clerk of the pell, and the comptrollers thereof, may 
ſee their entries be true. He alſo makes ſearches for all re- 
cords in the treaſury, and hath the cuſtody of Domeſday 
beek. There are two officers there of this name. Corwel, 
«die. 1727. | | 

UNDER-ESCHEATOR, Sul. Iſcbeator, ) Mentioned 
in 8 c. 4. See EscHEaTOR. 

-SHERIFF, (S:b-Ficecomes,) See Surrey, 
and 21 Vin. Abr. 592. 


nac e 


» 


5 , I g 
( 


UNDERTAKERS, Were ſuch as the King's purvey- 
ors emploved as their deputies. Stat. 2 U 3 Ph. & A., 
cap. 


v N 1 


tep. 6. And ſuch as undertake any great work, as diain- | 


ing of ſens, &c. Stat. 43 El. cap. 11. See 12 Car. 2. 
cap. 24. 13 Car. 2. cup. 8. 14 Car. 2. cap. 20. 
UNDER-TREASURER OF ENGLAND, (Vice- 
theſaurarius Anglia, mentioned in ſtat. 39 Eliz. 7.) This 
officer, as ſome think, was firſt created in the time of 
Henry the Seventh, to cheſt up the King's treaſure at the 
end of every term, and to note the contents of money in 
each cheſt, and to ſee it carried into the King's treafury in 
the tower, for the eaſe of the lord treaſurer, as being too 
mean a thing for him my troubled 28 1 * 
be performed by a man of great ſecreey , 
in the —_— of the lord treaſurer's office, doth all 


things in the receipt, &c. But this officer, in the opi- | 


nion of others, is far more ancient; yet not named trea- 
ſurer of the Exchequer in the ſtatutes till Queen Eliæs- 


beth's time, where he is termed under-treaſurer of Eng- 


land. Yet flat. 25 Eliz. he is alſo written treaſurer of | 


the Exchequer : Read the ſtatutes 8 E. 3. fat. 2. c. 17. 
27 ZE 3. flat. 2. cap. 18. 1 Rich. 2. cap. 5. 4 H. 
4. cap. 18. 8 H. 6. cap. 17. 27 H. g. cap. 1m. 

UNDRES, Minors, or perſons under age; not capa- 
ble to bear arms, &c. Fleta, lib. 1. cap. 9. 


UNGELD, A perſon far out of the proteQion of the | 
law, that if he were murthered no geld or fine ſhould | 


be paid, or compoſition made by him that killed him. 
Leg. Ethbelred. 
UNGILDA AKER, This is mentioned in Brompton, 


Leg. Ethelred, pag. 898. andit ſignifies almoſt the ſame as 


viz. where a man was killed attempting any fe- 
——— — ————— 
niary compenſation was to for his death: From 
Cowel, edit. 1727, 92S 
UNIFORMITY, (Uniformitas,) One form of public 
prayers and adminiſtration of ſacraments, and other rites 
and ceremonies of the church of England, to which all 
muſt ſubmit ; preſcribed by the, ſtatutes  Eliz. cap. 2. 
& 14 Car. 2. cap. 4. See NONCONFORMISTS. 
UNION, (Li,) Is 2 combining or conſolidating 
two churches into one, which is done by the conſent of 
the biſhop, the patron, and the incumbent : But there 
are two other ſorts of it, as where one church is made ſub- 
ject to the other, and when one man is made rector of both, 
and when a conventual is made cathedral, as you may 
read in the chapter Licet de locato & canducta, in Linde- 
wode's provincials, a. In the firſt ſignification 
It was made lawful to 


from the other. And by another ſtatute made 17 Car. 
2. cap. 3. It ſhall be lawful for the biſhop of the dio- 
ceſe, mayor, bailiff, &c. of any city, or corporate town, 
and the patron or patrons, to unite two churches or 
chapels in any ſuch city, town, or the liberties thereof : 
Provided ſuch union ſhall not be good, if the churches fo 


united exceed the ſum of one hundred pounds per annum, | 


unleſs the pariſhianers deſire otherwiſe, &c. Cowel, edit. 
1727. Pariſhioners of the pariſh united to contribute 


to the repairs, &'c. 4 Will. & M. c.12. See 21 Yin. | 
a => | | 
ION OF ENGLAND AND SCOTLAND. See | 


ScoTLAND, and 21 Vin. Ar. 600. 

UNITY OF POSSESSION, (Unitas poſſefſtomis,) Is 
called conſolidatio fructus & proprictatis in the Civil law, 
and ſignifies joint poſſeſſion of two rights by ſeveral titles. 
As for example, If | take a leaſe of land from one upon 
a certain rent, and afterwards I buy the fee-ſimple; this 
is an uni Man, by which the leaſe is extinguiſhed, 
by _— L e . before had the occupation only 


tor my rent, am become lord of the ſame, and am to | 


pay my rent to none but myſelf. Catel, edit. 1727. 

A leſſee for years of an advowton, on the church be- 
coming void, was preſented by the leſfor, and inſtituted 
and inducted ; and it was held, that this was a ſurrender 
of his leaſe; for they cannot ſtand together in one per- 
ſon, and by the unity of poſſeſſion one of them is extin- 
guiſhed. Hutt. 105. No unity will extinguiſh or ſuſ- 


of | 


U N 1 


| for thoſe two Bodies which are the nurſes of —— 
liberal friences in this kingdom, viz. Oxford and Cam- 
bridge; endowed with great privileges, as appears not 
only by Star. 2& 3 f M. c. 15. 35 Ec. 21. 18 El 
much more by their ſeveral charters gr 
| „ Kings of this land. 
1727. | 
„Zy univerſities in general, we underſtand thoſe ſemi- 
naries of learning where youth are ſent to finiſh their 
and to be inſtructed in the liberal ſciences. 
h us, by univerſities, are more 
ed bodies of Oxford and Cambridge which 
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. { iſing within the 
verſity according to the courſe of the civil law: But 
in the opinion of all the 3 6 
was held 


——C_ n.. — 


ty 


FF 
FTE 


| firming all manner of li- 
| 20r. fl. 


| * 


chancellors are uſually pecrs of the realm, and are ap- 
| pointed over the whole univerfity. But the courts are 

by their vice-chancellors their aſſiſtants or deputies ; 
the cauſes are managed by advocates or proctors. Id. ibid. 


| By charter of 14 H. 8. 


Theſe courts have juriſdiction in all cauſes eccleſiaſti- 
cal and civil (except mayhem, felony and freehold) 
| Where a ſcholar, ſervant or miniſter of the univerſity 
| bs one of the parties in ſuit. Id. ibid. and Cro. Car. 73. 
| Wilcocks v. Bradnell. But fee the petition againſt the 

grant of Hen. 4. in Prynn's Animad. p. 368, 369. 
| Their proceedings are in a ſummary way according to 
the practice of the civil law ; and in their ſentences they 
follow the juſtice and equity of the civil law, or the 
laws, ſtatutes, privileges, liberties and cuſtoms of the 
| univerſities, or the laws of the land at the diſcretion of 
the chancellor. Cro. Car. 73. Wilcecks v. Bradnell. 
Hag 25. Thomas Iilcacks's caſe. Hard. 308. Caftle 


If there is an erroneous ſentence in the chancellor's 
court of the univerſity of Oxford, an appeal lies to the 
| congregation, thence to the convocation, and from 
| thence to the King in chancery, who nominates judges 
delegates to hear the appeal; the appeal is of the ſame 
nature in Cambridge. Wood's Init. 549. 2 Ld. Raym. 
1346. The King v. The chancellor, &c. of Cambridge. 
As by charter confirmed, as above mentioned, by at 
of parliament, cognizance is granted to the univerſity 
of all ſuits ariſing any where in law or equity againſt a 
ſcholar, ſervant or miniſter of the univerſity, depending 
before the juſtices of the King's Bench, Common Pleas 
| and others there mentioned, and before any other judge, 
tho” the matter concern the King: If an indebitatus aſ- 
| Jumpfit is brought by guo minus in the exchequer againſt a 
| ichoſar or other privileged perſon, the univerſity thall 
| have 


Y © 1 
Where any fellow, Ec. reſigns for reward, the perſon 
for whom i gia made capable, g. 1 Las. 
ne 
e chariable uſe? 45 Er f 5 


e W belonging to i j 
ven to the two univerſities, 13 Fac. 1.c. 5. /. 18, 14 
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e. 10. | 
mortmain aQ, rr | 

of more advowſons than a moiety 
eren 


Fiese the univerſities, 
10 Geo. 2. c. 19. 


Diſtillers ſelling wine in Cambridge, to take licences, 
10 Gee. 2. c. 19. / 3. | | 
Grants made by papiſts of eccleſiaſtical livings veſted 
in the univerſities, void, 11 Geo. 2. c. 17. F 5. 

Wine not to be retailed in the univerſities without theic 
licence, 17 Ges. 2. c. 40. ſe 11. | 
nion of two colleges in the univerſity of St. fndrews, 
2 Ges. 2. c. 32. 3 


See M ee N 
LAGE, A Saxon word denoting a wicked or un- 
juſt law, in which ſenſe the word is read in Leg. Hen. 1. 


der f cap: 19. And by the ſtatute of 16 Car. 2. cap. 4. See 
defendant, for making a leaſe of certain lands | RiorT. * | 
of the agreement. ready, Is a plea whereby 
of the univerſity, to , 
and equity concern- | equires. 
dec of the — 0” cm How a ee 
plea, | at the day, offers to aver that he was always ready, and 
i im- | ftill is to perform it. In this caſe, except the 
Middleſex, and ſo | 
ve 3 charter of the uni- | When this plea will ſerve to avoid charges, and when not, 
of Oxford, impowering t to proceed in all | ſee Kitchen, fol. 243. See Uncors PRIST. 


pleas and quarrels in law and equity, Tf. ought properly VOCIFERATIO, Out-ery, hue and cry. Leg. Hen: 
— equity that might ariſe i Men a | * YOIDANCE (Faratis) Is 2 want of an incumbent 
4 1 open 2 benefice, and this is double, either in law, as 


t 2 Vent. when a man hath more benefices i idle, or in 
I _ * 3 as when the incumbent is an actually deprived. 
What clerks reſiding thete ſhall be diſpenſed with Bro, tit. impedit, 51. OIDANCE. 
reſidence; purveyors not to take victuals within five miles VOID AND VOID In the law ſome things 
of the univerſities, 2 U 3 Pb. & Mar. c. 15. are abſolutely void, and others are voidable only. A thing 
© Gr ——_—— — 1 Lab 
8 the uni verſities, in | ing it, no 1 | . 
. fruits and tenths, confirmed, d, 1 EL. c. 4. | thing is only voidable which is done by a perſon who 
ide a 
iſes i 1 51 not it | 3 | 
a — te: re ns. 03 ome at in law be made void by bis heir r. 2 Lill. 
college leaſes a third of the rent ſhall be re- Abr. 807: moms . 
PBs 4 ops m_—_— | Bond of a feme covert and infant are void. Bro. 


2 
FE 


The venalty for taking reward for a vote for a ſcholar- 26. This however, with regard to the infant, muſt 
| ſhip, - re — collegiate, college, &c. 31 underſtood with ſome reſtriction 3 for if an infant 

El. c. 6. a bond without a penalty for neceſlaries, it is 
Vol. II. Ne. 133. 9 © 
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the reiſon why it is void, if with a penalty, ſeems to he 
that the law gives validity to every act of the infant's 
which may be for his benefit, but it cannot be pretu- 
med to be fur his benefit to enter into a penalty. Ney 85. 
Delaval v. Clare. Cre. Eliz. 929. Avliff v. 4rchdale. 
8. C. „Lr 670. 1 Ii. 172. a. 1 Rl. Abr. 729. 1 
Lev. 87. Ruſſel v. Lee. D 
So likewite the bonds of perſons non compre mentis, af- 
ter »ffice found, are abſolutely void. 4 Rep. 128. Be- 
verley's caſe. It is ſaid the reaſon why the bond of an 
infant or perfon non comps: is void, is becauſe the law has 
appointed no act to be done to avoid it; and the only 
reaſon why the party cannot plead non eff factum, is that 
the cauſe of nullity is ex rinſic, and does not appear 
on the face of the deed. 2 Salt. 675. Thompſon v. 
| Leach. 
And in general all bonds which are given for a pur- 
poſe malum in ſe, as to kill or rob another, are void: Like- 
| wiſe bonds given tor the performance of a malum probi- 
bitum as for maintenance. And bonds to oblige perſons 


to neglect their duty to the King and kingdom, are abſo- | 


| lutely void. 5 Bac. Abr. 338. 

If a future leaſe be made to commence after the death 
of tenant in tail, it is merely void in its creation ; for it is 
not to commence till the title of the iſſue commences, 
and that is an elder title concurring with it; and if the 
law ſhould make it otherwiſe than void, the law would 
make him a treſpaſſer. 2 Salk. 620. 

If = biſhop grants alminiſtration, and there are bona 
netabilia, ſuch adminiſtration is abſolutely void, as well 
as to the goods within his own dioceſe as elſewhere, be- 
cauſe he hath in ſuch caſe RD i fk 

Prince's caſe. 8 I 
fo gg 4 © £4 Aga 

So likewiſe a judgment, given by perſons who have no 
good commiſſion for that purpoſe, is void. 3 Inff. 231. 

Void things are good to ſome purpoſes. As if leſſee 
for 20 years takes a leaſe for 10 years, to begin preſently, 


upon condition that if a certain thing be not done the 


„performance of a certain condition, yet after the 
feoffor's entry for the condition broken, the feoffee ſhall 
have an action tor a treſpaſs done by the feoffor before. 
Id. ibid. 

Alſo if tenant at will grants over his eſtate, though the 
grant be void, yet it determines his will. Arg. Hard. 47. 
Janes v. Clark, 

A fraudulent gift of goods is not void againſt all, for it 
remains good againſt the donor, and is only void againſt 
his creditors. Per Anderſon, Cro. Elia. 445. Upton v. 
Baſſet. | 

— — 
ty is not void againſt the feoffor but againſt him that hath 
right; Per Beamond J. Cre. Eliz. 445. Upton v. 
Baſſet. | 
— are hound in an 
obligation with others, though the bond is void as to the 
feme covert or infant, yet it is good as to the other, 


Bro. Obligation, pl. 26. 1 Rel. Rep. 41. Wintcombe v. 


equity the conſent of the heir makes good a void 
deviſe. Chanc. Caſes 209. Ld. Cornbury v. Mid- 
dleton. 

So likewiſe a deviſe void by miſnomer of the corpora- 
tion was decreed to be a good appointment of a charitable 
ufe, within the 43 Elia. Chan. Caſes 267. Anon. 

If a leaſe be made by the huſband of the wife's land, 
and the huſband dies, the leaſe is not void, but voidable 


by the wife's entry. Arg. 3 Bulſt. 272. cites Pld. | 


Com. 65. Browning v. Beefton. 


Likewiſe if tenant in tail make a future leaſe for years, 


which by poſſibility may be to commence during the life 
of tenant in tail, it is not void, but voidable as to the iſ- 
fue. 2 Salk. 620. Macbil v. Clarke. 


who ſhall be ſued alone, and the writ ſhall not abate. | 


VOUu 


| So if an infant makes a feoffment or leaſe, and deli. 

vers it with his hand, it is voidable only. 2 Brownl. 248. 
Plamer v. Fhckhead. | 
It is ſaid likewiſe, that a deed of Exchange entered in- 
to by an infant, or one non ſane memorie, is not void, 
but may be avoided by the infant when arrived at age, oc 
_ heir of him who is non ſane memorie. Perk. 
281. 

Alſo an infant's bond of ſubmiſſion to an arbitration 
ſeems only voidable. Ney 93. Stone v. Knight. 

An infantꝰ's contract of marriage likewiſe is only void- 
able. 2 Str. 938. Hole v. Ward, Clarenciaur. 

VOIR DIRE, (Feritatem dicere, When it is prayed 
upon a trial at law, that a witneſs may be ſworn upon 
a voir dire; the meaning is, he ſhall, upon his oath 


* 


ſpeak or declare the truth, whether he ſhall get or loſe 
by the matter in controverſy ; and if he be unconcerned 
his teſtimony is allowed, otherwiſe not. Cowel, edit. 
1727. | 
VOLUMUS, b the firſt word of a clauſe in the King's 


money or marriage, &c. And remainders limited in ſet - 
tlements, to a man's right heirs, &c. are deemed volun- 
tary in equity, and the perſons claiming under them cal- 
--——q—_ Ar. Ca. Eg. 385. 3 Salk. 174. See 
RAUD. 
VOLUNTAS, ls, when the tenant holds at the will of 
the leſſor, or lord, and that is in two manners; one is, 
—_— en to hold at my 
i I may put him out at my pleaſure; but if he 
ſow the ground, and I put him out, then he ſhall have 
his corn with egreſs and regreſs till it be ripe to cut, and 
carry it out of the ground. And ſuch tenant at will is 
not bound to ſuſtain and repair the houſe, as tenant for 
years is. But if he make wilful waſte, the leſſor ſhall 
have againft him an action of treſpaſs. The other tenant 
at will of the lord is, by copy of court-roll, according to 
the cuſtom of the manor ; and ſuch a tenant may fur- 
render the land into the hands of the lord, according to 
the cuſtom, to the uſe of another for life, in fee, or in tail; 
and then he ſhall take the land of the lord, or his ſteward, 
by copy, and ſhall make fine to the lord. Cowel, edit. 
1727. | | 
— VOTUM, A vow or promiſe, uſed by Fleta, for nup- 
tie ; fo dies viterum is the wedding-day. Pleta, lib. 4. 
3 Si donotarius ad alia vota convala uerat, 


'C, 

VOUCHER, (Vocans, ) Signifies when the tenant calls 
another into the court, that is bound to him to warranty. 
New Book of Entries, verb. Voucher; Voucher de Garran- 
ty. Brit. cap. 75. And that is either to defend the 
right againſt the demandant, or to yield him other lands, 
Sc. in value, and extends to lands or tenemen:s of free 
hold or inheritance : He that woucheth is called voucher 
| (vocans) and he that is vouched is called wouchee. (War- 

rantus). Bractan writes of this at large, lib. 5. trad. 4. 
fer totum. And Lit. in his Tenures, cap. ult. allo F. 
N. B. fol. 134. And this ſeems in ſome meaſure to 
agree to the contract in the Civil law, whereby the ven- 
dee bindeth the vendor, fometimes in the fimple value of 
the things bought, ſometimes in the double, to warrant 
the ſecure enjoying the thing bought; yet there is this 
difference between the Civil and the Common law, that 
the Civil law binds every man to warrant the ſecurity of 
that which he ſelleth, which the Common law doth not, 
except it be ſpecially covenanted. The proceſs whereby 
the voucbee is called, is a ſummoneas ad warrantizandum. 
And if the ſheriff return upon that writ, that the party 
hath nothing, whereby he may be ſummoned, then goes 
out another writ called Sequatur ſub ſus periculs. Sec 


U S E 


Lamb. Explic. of Saxon words, verb. A.luacate. A re- 
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uſe in another; to avoid which, and divers other miſchiefs 


covery with a ſingle voucher, is, when there is but one | and inconveniences, was the ſtatute 27 H. 8. cap. 10. 


vauc her: And with a double vaucher, is, when the vouchee 
voucheth over, and ſo a freble voucher. There is alſo a 


particular juriſdiclion, as in Londen, or the like, vouch- 
eth one to warranty, and prays, that he may be ſum- 
moned in ſome other county, out of the juriſdiction of 
that court, which might more apily be called a voucher 


of W v De forinfects ad warrantizandum. Co. 
on Lit. fol. 101. alſo Co. 17 50. Sir Hugb 
Cholmley's caſe. Voucher is allo in the ſtatute 19 


Car. 2. cap. 1. for a leiger or book of account wherein 

are entered the acquittances or warrants for the accoun- 

tant's diſcharge. Cowel, edit. 1727. 

The vouchee be ſore juſtice in Eyre ſhall be ſummoned 

for the third or fourth, Se. Marleb. 52 H 3. c. 26. 
Counter-plea given in — that the tenant 

was the firſt that entered, St. Weſim. 1. 3 Ed. 1. 


40. 
Id di. Ibid. 


In a writ of right, that the vouchee, &c. had no ſei- 


— whoſe ſeiſin the demandant counts, 

> | 
Proceedings in foreign voucher in London, 6 Ed. 1. 

c. 12. 9 Ed. i. 

The counter 


W ee St. de Voc. 20 
d. 1. ft. 1. 
Averment that the vouchee is dead, or that there is no 
ſuch perſon, ſhall be received, 14 E. 3. fl. 1. c. 18. See 
Rxcovery, Warranty. 
VOX, Focem non babere, Is a phraſe uſed by Brafon, 
lib. 3. c. 34. far. 3. and by Fleta, lib. 1. cap. 34. par. 9. 
and in cap. 38. par. 21. and it fignifies an infamous per- 
fon, one who is not admitted to be a witneſs. Cowe!, 
edit. 1 


wares deceitfully, 1 Hen. J. c. 19. 5 6 EA. 7. cap. 
23. Beds ſtuffed with flocks may be carried on board ſhips 


for nec uſe, 12 Car. 2. c. 32. ſea. 11. 
UPL » (Uplanda,) High ground, or as ſome call 
DIE EY to mooriſn, marſh or low ground, 
4 


USA, Is the river Ir. Tune in rectum ad Labor- 


dum, tunc ſurſum in Uſa ad Matli rect. Du e. 
This — called it from wp. deſs of that _P : 
For it was cuſtomary amongſt the pagans to dedicate hills, 
woods, and rivers to ſome goddeſs, and to call them af- 
ter that name. And the Britons having the greateſt re- 
verence for Ceres and Proſerping, who was alſo called It, 
did for that reaſon name this river [fs ; and ſhe being the 
goddeſs of the night, from thence they computed days by 
nights, and years by months: Of which we have ſtill 


ſome remains, as ſeven night, fortnight, c. Cowel, 


edit. 1727. | 

USAGE. See PxzsCrIPTION. | 

USE, (C/, In the original fignification is evident 
enough, but it hath alſo a proper application in law, 
and that is the profit or benefit of lands or tenements. 
Weſt. Symbol. lib. 1. feft. 48, 49, 50, 5, 52. Every 
deed conſiſts of two principal parts, namely, the pre- 
miſſes, and the conſequents ; the premiſſes is the former part 
thereof, being all that which precedeth the habendum 
or limitation of the eftate, which are the perſons con- 
rraAing, and the things contrafted. The conſequent is 
that which follows the premiſſes, and that is the baben- 
dum, in which are two limitations : The one of the eſtate 


or property, which the party paſſive ſhall receive by the 


deed : The other of the ſe, which is to expreſs in the ſaid 
habendum to or for what uſe and benefit he ſhall have the 


ſame eſtates ; and of the limitation of ſuch uſes, many 
precedents are ſet down in the ſame, H. Symbol. part 1. 


lib. 2. ſett. 308 & 327. Theſe uſes were invented upon 
the ſtatute of Weſtim. 3. Quia emptares terrurum, before 
which ſtatute no fuch uſes were known. Perkin's De- 
viſes 523, And becauſe in time many deceits were in- 
vented, by ſetiling the poſſeſſion in one man, and the 


-plea given by ſtat. Weftm. 1. cap. 40. ſhall | 


27. 
UPHOLSTERS, Shall not make beds and other | 


80 Co. bib. „ caſe ; 
foreign voucher, when the tenant being impleaded in a | 3. Chudley „ fol. 121 


8 Bac. Abr. 34 


by reaſon 
Lane 


provided, which unites the aſe and poſſeſſion together. 
Cowel, edit. 
1727. 


An uſe at Common law was an equitable right which 
he reſerved, who conveyed a legal eſtate to another, up- 
on truſt and confidence that the perſon to whom he fo 
conveyed it, would nevertheleſs ſuffer him to take the 
rents and profits of the land, and that he would execute 
eſtates according to his direction. Gil. Law of Uſes 175. 
1 Rep. 121. Chudleigh's caſe. | 
The feoffee therefore, or terre tenant, (that is, the per- 
ſon to whom the legal eſtate was conveyed) had the free- 
hold or ſole property in him, and the perſon who had 
conveyed the legal eſtate to him (that is, the ceſfuy que 
uſe) had neither jus in re, nor ad rem, for if he had en- 
tered upon the land without tie coaſent of the feoffee, he 


| had been a treſpaſſor ; fo that nothing remained in him 


but a bare confidence or truſt, for which, if it was bro- 
ſubpens in chaneery. 
But this equitable right extended to all perſons who 
claimed in privity under the feoffee, that is, who came 
into the ſame eftate which the feoffee had to the uſe, and 
by contract with him: for a diſſeiſor came into the ſame 
ement, and therefore 


conſequently did 
he 


Common law there were two inſeparable incidents; a pri- 
vity in eſtate, and a confidence in the perſon; and where 
either of theſe failed, the uſe was ſuſpended or deſtroyed. 


2. 

The original of uſes was from a title under the Civil 
law, which allows of an uſufructuary po diſtinqt 
from the ſubſtance of the thing itſelt ; and it was brought 
over to us from thence by the clergy, who were maſlers 
of the Civil law ; for when they were prohibited from 
taking any thing in mortmain, and after ſeveral evaſions 
by purchaſing lands of their own tenants ſuffering reco- 
veries, and purchaſing lands round the church and mak- 
ing them church-yards, by bull from the Pope, at lait 
this way was invented of conveying lands to others to 
their own uſe; and this being proper matter of equity, 
it met with a very favourable conſtruction from the judge 
of the Chancery court, who was in thoſe days common- 
ly a clergyman; and the clergy thought this a ſtatute 
contrary to natural juſtice, and ſo could eaſily tolerate 
any act for evading it. Thus this way of ſettlement be- 
gan; and was often uſed for other — 1 purpoſes, as 
to defeat juſt debts, wardſhips, eſcheats, . but it more 
generally prevailed among all ranks and conditions of men, 
of the civil commotions between the houſes of 
aſter and York, to ſecrete the poſſeſſions, and to pre- 


| ſerve them to their iſſue notwithſtanding attainders. Gel. 


Law of Uſes 3. Sir William Jones 127. Lord Nil- 
laugbby's caſe. | _s 
1. © 
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Alſo where feoffees to an uſe are diſſeiſees, and after the 
diſſeiſor enfeoffs ceſtuy que uſe , who enfeoffs a ſtranger ; 
this is good, and ſhall bind the feoffees, for the feoff- 
ment is good to pals the poſſeſſion, and right of the 
uſe, which he had in him; and the feoffees cannot en- 
ter to revive the uſe, which the party himſelf by his own 
act has extinguiſhed. Gil. Law of Uſes 28. 

The ſtatute likewiſe is to be underſtood of ceffuy que 
uſe that has an uſe in eſſe, in oppoſition to him that has 
only a reverſion or remainder of an uſe. If a feoffment 
be made to the uſe of 4. for life, remainder to B. in 
fee, 4. may alien in fee, becauſe the feoffees claim the 
whole eſtate for the uſe of A. during his life, and he has 
the whole advantage of it; and the ſtatute, that gives 
the preſent poſſeſſor of the uſe a power of alienation, 
has provided an immediate remedy for the remainder 
man. Gil. Law of uſes 28. Pletud. 350. 


But if the tenant tor life of an uſe aliens in fee, and 


dies, the feoffees may enter on the alienee, for by the 
words of the ſtatute, the alienation is good againſt ceſfuy 

que uſe and his heirs, and perſons claiming only to his 
uſe: So when feoffees claim to the uſe of the remainder 
man, the feoffment of tenant for life, according to the 
authority given by the ſtatute, is no longer valid to bar 
the feoffees of the entry; for their right is by the Com- 
mon law. Gil. Law of Uſes 29. Plowd. 348. Delamer 
v. Barrard”s caſe, the point refolv'd. — 

If there be a feoffment in fee to the uſe of A. for life, 
the remainder to B. in fee, B. has no power of alienation 
by the ſtatute, during the continuance of the eſtate for 
life, becauſe the poſſeſſion is, as is ſaid, to the uſe of 4. 
only, during his life, and ſo the remainder man has no- 
thing to do with the poſſeſſion; and if the remainder man 
ſhould enter on the feoffees and make a feoffment, either 
the uſe of tenant for life would be deſtroyed; or the feof- 
fees muſt re-enter and create a particular eſtate to them- 
ſelves, without being ſubje& to dower ; for by the Com- 
mon law, every particular eftate is derived out of the fee- 
fimple by the agreement of the parties in intereſt ; but 
here are no parties to ſuch agreement 
not altered the law in this caſe. Gil. Law of Uſes 29. 
Plowd. 350. 1 Co. 128.6. 

ton belies for Bhs, canta; ia fre, be 
in remainder may take a leaſe for years, or a rent- 
charge to begin after the death of tenant for life ; for he 
cannot enter and take the poſſeſſion out of the feoffee ; 
but it is an executory contract on which the ſtatute ope- 
rates after the death of the tenant for life. Gil. Law of 
Uſes 30. Plowd. 358. 6. | 

So likewiſe if a leaſe for life is made to the uſe of 4. 
and afterwards the reverſion is granted to anothet for life 
to the uſe of B. and attornment is had, and afterward the 
reverſion is granted to another in fee to the uſe of C. in 
fee, and attornment is had; in this caſe A. may give the 
firſt eſtate for life to whomſoever he pleaſes, and B. may 
grant the reverſion for life to whomſoever he 
Plawd. 350. | 

Where a feme covert was ceſtuy que uſe, and ſhe and 
her baron made feoffment ; this was good during the 
life of ty hee ens To pany en note, nee Bo 
ſtatute of 1 K. 3. ſays nothing of a feme covert. 
0 be obſerved farther with regard to the power 
iven over eftates in uſe, that if ceſſuy que uſe makes a 
— fee upon condition, and after enters for the 
condition broken, he ſhall be ſeiſed of the eſtate in the 
land; for the whole eſtate is deveſted out of the feoffees by 
the feoffment, and they cannot enter for the condition 
broken, becauſe no parties to it. Gil. Law of Uſes 32. 
1 Int. 204. a. | 

But if ceffuy que uſe in tail aliens the land by leaſe and 
releaſe, or nent ; this only binds the feoffees during 
life, becauſe he has no longer power of alienation; if 
ceftuy que uſe however aliens by fine, this is good, and bars 
the entry of the feoffees after his death ; for that would 
diſpoſſeſs the eſtate in tail by the ſtatute 4 H. 7. yet if 
he aliens by recovery, it does not bind the iſſue, becauſe 
he is not tenant to the præcipe; fo that would be no bar 
at Common law, and this is not helped by any ſtatute : 
Vor. IL No. 133 


tenant in tail 


„ 

For though a recovery here be e: 
ER 
18 . . u »& 2. | 22. Ibid, 2 
5 Gil, Low of Uſer 127 337-/- 2. 338. /- J. 

If tenant in tail of a truſt levy a fine, or ſuffer a reco- 
very, this is an equitable bar of the eſtate, though the 
truſtee does not join in the recovery to make a legal te- 
nant to the pracipe ; for as the fine and recovery paſs the 
| entail in a legal eſtate at Common law, fo it paſſes the 
entail of a truſt in the court of equity. 1 Chan. Caſ. 49. 
210. 2C6. Caf. 63, 64. 

But if tenant in tail of a truſt makes a mor , or 
acknowledges a judgment or ſtatute, and then levies a 
fine and ſettles a jointure, the jointreſs ſhall hold it fub- 
je to the or judgment, in the ſame manner as 
if the or conufor had been tenant in tail of the 
legal eſtate, and after the mortgage or judgment had le- 
vied a fine and made a jointure ; becauſe the ſu 
declaration of the uſe of the fine is merely the a& of the 
tenant in tail, and he cannot by any act of his own make 
a ſub con take place of one precedent ; and 
the rather becauſe the feme claims under that fee which 


mentioned, and 
of the eſtate in 


rent, this 
given hi 


2 1 


po | 
Uſes 338. f. 18. | 
A gift of land for years, or of a leaſe for years, to an 
uſe, is good, natwithſtanding the ſtatute of R. 3. for the 
ſtatute is intended to avoid gifts of chattels to uſes, to 
defraud creditors only; and ſo is the preamble and intent of 
this ſtatute. Bro. Feoff. to Uſes 340. /, 60. For more 
| „ Bac. and 22 Vin. Abr. tit. 


„ ” 


Be © Of the alterations introduced with reſpef to convey- 
ances to uſes by flat. 27 Hen. 8. c. 10. 


This ſtatute enacts that. Where any perfon or per- 
ſons ſtand ſeiſed, or at any time hereafter ſhall happen to 
be ſeiſed of or in any honours, caſtles, manors, lands, 
tenements, rents, ſervices, reverſions, remainders, or 
o—_ —_— e 
any other per ns, or of any body politick, 
reaſon of any bargain, ſale, 41 
covenant, contract, agreement, will, or otherwiſe by 
any manner or means whatſoever it be; in every ſuch 
caſe, all and ſuch perſon and that have or 
ſhall have any ſuch uſe or truſt in fee ſimple, tail, for 
life, or years, or otherwiſe, or any uſe, confidence, or 
truſt in remainder or reverter, ſhall from henceforth ſtand 
and be ſeiſed, and be deemed and adjudged in lawful ſeiſin, 
eſtate and poſſeſſion of and in the lame honours, &c. to 
| all intents, c. of and in ſuch like eſtate as they had or 
| n TL fr T and the 
| eftate, title, ci po n of ſuch perfon or per- 
| ſons as were or hereafter ſhall be ſeiſed of any lands, \ 4 
ments, or hereditaments, to the uſe, confidence, or 


truſt of any ſuch perſon or perſons, or of any body poli- 
9D ticks 
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rick, be from henceforth clearly deemed and adjudged to 
be in him or them, that have or hereafter ſhall have any 
ſuch uſe, confidence or truſt, after ſuch quality, manner, 
form, and condition as they had before in or to the uſe, 
confidence, or truſt that was in them.“ 

Where ans perſon or perſons] The word (perſon) excludes 
all corporations. Lord Bacon's Reading on the 

Stand or be ſet 


es We 
Tag 335 ſed] This word ſeiſed excludes chattels 
and rights. It likewiſe excludes contingent uſes, becauſe 
the ſeiſin cannot be put to a fee-ſimple of an uſe ; and 
when that is limited, the ſeiſin of the feoffee is ſpent. 
Lord Bacon's Reading on the Statute of Uſes 335. 

Or other hereditaments] This word (bereditaments) is to 
be underſtood of thoſe things whereof an inheritance is in 
e; for if I grant a rent-charge de novo for life to an uſe, 
this is good enough ; yet there is no inheritance in being 
of this rent. It likewiſe excludes annuities and uſes them- 
ſelves, ſo that an ute cannot be to an uſe. Lord Bacor's 
Reading on the Statute of Uſes 335. 

Truſt in remainder or reverter] The ſtatute having ſpo- 
ken betore of uſes in fee-fimple, in tail, for life or years, 
addeth, or otherwiſe (in remainder or reverter) whereby 
it is manifeſt, that the firſt words are to be underſtood of 


uſes in poſſeſſion. Lord Bacon's Reading on the Statute of 


Uſes 337. 

In lawful ſeiſin, and on] The words (lawful 
ſeiſin, — — not a — in 
law only, but a ſeiſin in tail; not a title to enter into the 
land, but an actual eſtate. Lord Bacon's Reading on the 


faving to all thoſe perſons which ſhall 

be ſeiſed to any uſe, all ſuch former rights as 
gy nds ce - 1 
Upon this ſaving clauſe the following 
— — The huſband being ſeiſed in fee made a leaſe 
to O. and S. but it was in ſecret confidence for the pre- 
ferment of his wife; and afterwards he made a feoff- 


was decreed by the advice of Wray, Anderſon and Maww- 
baad, that the term was not extinguiſhed by feoffment, 
by reaſon of the proviſo; and becauſe O. had this leaſe to 
his own uſe, it is not extinguiſhed by the feoffment 
which he tock to the uſe of another. Med. 196. pl. 

248. Cheney's caſe. 2 And. 192. pt. 9. S. C. ſays the 
leaſe was made really in truſt to the uſe of the wife, and 
education of their ſons and daughters, notwithſtanding 
that divers covenants were therein contained, and a rent 
was reſerved; and fays that the feoffment made after- 
wards was to the uſe of the huſband himſelf, and his ſaid 
wife for their lives, with remainder over ; and that the 
tame was held accosdingly. 

Sed. 
tent that another ſhall have a yearly rent out of the ſame 
lands, ce/tuy que uſe of the rent ſhall be deemed in the 

poſſeſſion thereof of like eſtate as he or ſhe had that 
uſe.” 

A man, in conſideration of natural love and affeQion, 
covenanted to ſtand ſeiſed to the uſe of himſelf for life, the 
remainder to B. his fon in tail, and to the intent that B. 
ſhould have a rent iſſuing out of the lands, during the 
| life of A, B. the fon dies and his executors brought debt 

for the arrears of the rent. It was reſolved and adjudg- 
ed, that by theſe words of the ſtatute B. in this caſe had 
a good rent, as well upon covenant as by a feoffment 
or bargain and ſale. Sir V. To. 179. Rivetts v. 


on. 

The deſign of this law was utterly to aboliſh and de- 
ſtroy that pernicious way of conveyance to uſes ; and the 
means they took to do it was to make the poſſeſſion fall 
in with the uſe in the fame manner as the uſe was li- 


mited ; and where they were all freeholds, it was thought 


4» . Where any be ſeiſed to any uſe or in- 


| 


f 


bes 


3 
would be then ſubject to the rules of common 
the method has not anſwered the legiſlature's intent . 


aw ; 


it has introduced feveral forts of conveyances quite 
oppoſite to the rules of Common law ; for now where. 
any uſe is raiſed, the ſtatute gives ceſtui que uſe the 
ſſeſſion 3 ſo that it is only neceſfary to form an ule, 
the poſſeſſion paſſes without any livery or record, 
the reverſions, without the attornment of particu- 
lar tenants; and now the naſe (by the name of truſt, 
which were the ſame before the ſtatute) remains ſe- 
parately in ſome perſons, and the poſſeſſion ſeparately in 
others, as it did before the ſtatute, and are not brought 
together but by a decree in Chancery, or the voluntary 
conveyance of the poſſeſſor of the land to ce/fuy que :ruft. 
So that the principal uſe of the itat. of 27 H. 8, eſpe- 
cially upon fines levied to uſes, is not to bring together 
a poſſeſſion and uſe, but to introduce a general form of 
conveyance, by which the conuſors of the fine, who are 
as donors in the caſe, may execute their intents and pur- 
poſes at pleaſure, either by transferring their eſtates to 
ſtrangers, by enlarging, diminiſhing, or altering them, 
to and amongſt themſelves, at their pleaſure, without 
obſerving that rigor and ſtritneſs of law for the poſſeſ- 


| fhon of the conulee, as was requiſite before the ftatute. 


V augh. 30. Dix v. Harriſon. 

Notwithſtanding this ſtatute, there are three ways of 
creatingan uſe or a truſt which ſtill remains as at Common 
law, and is a creature of the courts of Equity, and ſubje& 
only to their controul and direction. Fir, where a man 
ſeiſed in fee raiſes a term for years, and limits it in truſt for 
A. For this the ſtatute cannot execute, the termor not be- 
ing ſeiſed. adh, Where lands are limited to the uſe of 
in truſt, to permit B. to receive the rents and pro- 

or the ſtatute cannot execute the firſt uſe. 3dh, 


| any 
poſes; and theſe points were 


383. Simpſon v. Turner. 
t before we conſider 


to. 1 Abr. Equ. 


* 


9 


itation 
by law. 
the uſe of J. S. and his heirs males lawfully be- 
with remainder over; this doth not paſs an eſ- 
fee-ſimple, ſince the ſtatute; for ſince 
brought uſes into poſſeſſion, they ought 
rules of eſtates in poſſeſſion, as 
words that are eſſential to creating ſuch uſes. 
if there be no words eſſential to the creating of an 
there is no ſuch eſtate at Common law fo far as 
an eftate in being, without words neceſſary to 
create it ; and here nobody is limited from whence the 
heirs of the tail may proceed. Alto no fee ſimple can 
be created in uſes, without the word heir, ſince the ſta- 
tute, for the ſame reaſon. Gil. Law of Uſes 75. 1 Rep. 
$7.6. Be” 

So if a man makes a feoffment to the uſe of himſelf 
for years, the remainder to B. in tail, remainder to his 
own right heirs, and after B. dies without iſſue, leaving 
the feoffor, the remainder to his right heirs is void, be- 
cauſe it being contingent, there is no eſtate of freehold 
to ſupport it, for there is no tenant to the præripe, and 
the other having a perpetual tenant to the precipe was 
an inconvenience the ſtatute expreſly deſigned to redreſs, 
and conſequently to this rule the ſtatute has ſubmitted all 
uſes. 2 Rol. Abr. 791. Gil. Law of Uſes 76. 

Likewiſe if a man makes a feoffment in fee to the uſe 
of A. for life, the remainder to his firſt ſon in tail, the 
remainder to B. in fee ; if A. dies, his wife being prive- 
ment enſient, and a fon is afterwards born, he ſhall take 
nothing ; for if the remainder does not veſt at the deter- 
mination of the particular eſtate, it ſhall never veſt ; 
for, as it is ſaid before, the ſtatute does not change the 
nature and being of eſtates that were ſettled at Common 


: 
i 


; 


J 


57 
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law, and a remainder ex vi fermini ſuppoſes à particu- 


lar 
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Jar eſlate, of which it d eth remain. Ci. Lau of Uſes 
177- Bui e 10 C. 3. c. 16. for preſerving con- 
tingent temainders io aftet-born children. 
So if a man makes a feoſſment in fee to the uſe of A. 
his fon for life, and afterwards to the uſe of every per- 
ſon that ſhall be his heir, for life only, it is not good to 
the heir; tor it is againſt the rules of Common law, that 
a perpetual freehold for lite only ſhould deſcend, be- 
cauſe it creates a perpetuity ; but it ſeems in this caſe, 
as if Chancery (fince there is ſuppoſed a good confide- 
ration} would have executed a tee in A. according to the 
intent of the parties. 1 Rep. 138. a. Chudleigh's cafe. 
Gil. Law of Ujes 77. 3 

In ſome caſes however, the ſtatute operates againft the 
rules of law. As if a man makes a feoffment in fee, 
to the uſe of Z. in tee; but upon payment of 100 J. or 
any other contingency, to the uſe of B. in fee, if the 
contingency happens, the fee ſhall be executed in B. for 
though, according to the rules of Common law, a fee 
cannot be limited on a tee, becauſe a fee-ſimple is the 
largeſt eſtate that can be limited; and therefore will not 
bear a remainder over, by way of limitation; and tho” 
this cannot be conſtrued a conditional eſtate ; becauſe to 
avoid maintenance, the Common law allows no ſtranger 
to take advantage of a condition: Yet the geceſſities of 
commerce and family fettlements induced the Chancery 
to paſs by this rule, and the ſtatute has executed the pol- 
ſeffion in the ſame manner and form as the party had the 
uſe. Now ſince he had but a conditional fce in the uſe 
before the ſtatute, he cannot have an abſolute and uncun- 
ditional eſtate, fince the ſtatute; for that is to ſet up an 
eſtate directly contrary to the expreſs words of the ſta- 
mute. Gil. Law of Ujes 73. See 5 Bac. Ar. and 22 Vin. 
Ar. tit. Ces. 
USER DE ACTION, Is the purſuing or bringing an 


aden; which in what place and county it cught to be, | 


fee Bro. fol. 64. | 
USHER, Oftiarins, from the French Huiffier, A door- 
| keeper of acourt,) Is an officer in the Exchequer, of 
which ſort there are four that attend the chief officers 
and barons at the court at Weſtminſter, and juries, fhe- 
riffs, and all other accountants, at the pleaſure of the 
court. There are alſo uſbers in the King's houſe, as to 
the privy chamber, &c. See BLack-rop. 
USUCAPTION, (Uſzcapti2.) The enjoying a thing 
by continuance of time, or receiving the profits, long poſ- 
ſeſſion or preſcription. Corwel, edit. 1727. 
_ USUFRUCTUARY, {(Uſufrudtuarius.) One that 
hath the uſe, and reaps the profit of any thing. Cowel, 
edit. 1727. | 
USURIOUS CONTRACT, Is any bargain or con- 
tract, whereby any man is obliged to pay more intereſt 
for money than the law allows. Tac. | 
USURPATION, (Uſurpatio) Is the uſing that which 
is another's; an interruption, or diſturbing a man in his 
right and poſſeſſion, Sc. And uſurpations in the civil 
and canon law are called intruſions ; and ſuch intruders 
having not any right ſhall ſubmit, or be excommunicated 
and deprived, Sc. By Boniface's Canſtitut. Gibſ. Codex 
$17. The uſurpation of a church benefice is, when one 
that hath no right, preſenteth to the church, and his 
clerk is admitted and inſtituted into it, and hath quiet 
poſſeſſion fix months after inſtitution, beſore a guare im- 
pedit brought : It muſt commence upon a preſentation, 
not a collation ; becauſe by a collation — church is not 
full, but the right patron may bring his writ at any time, 
to remove _ I By 227. 6 Rep. 30. And 
by uſurpation, the fee of an advowſon may be gained, as 
well as the avoidance upon which the uſurpation is made : 
And the true patron cannot remove the incumbent to 
regain the poſſeſſion, without a writ of right of advow- 
ſon, which he is driven to for recovery of the inheri- 
tance. 6 Rep. 49. It has been n—_— held, 2 
an uſurpation the uſurper a a fee-ſtmple in - 
— iotthe manner CE — into land during 
a vacation, and claims the ſame as his inheritanee, by 
wrong : But as the dying ſeiſed of lands in that cafe, 
will nut take away the entry of the ſucceſſor; no more 
ſhall the uſurpation on a vacancy take away his right of 


— _ 


A — 


K 


— your 


| 


| 


Us U 
preſentation when the church becomes void. 2 Co 


In 

360. 17 Ed. 3. 3. * 

At Common law the patron in fee was put out of poſ- 
ſeſſion by an uſurpation, and to recover the advou ſon it- 
ſelf by a writ of right; but he hath no remedy tor the 
preſentation bac vice, nor if another avoidance happen, 
unleſs he bring his writ of right of advowſon, and re-con- 
tinue the advowſon : If the patron had the advowſon in 
tail; or for life, this turn and alſo his whole advowſon was 
gone. 3 Salk. 388. An uſurpation upon a leſſee for 
years, gains the fee-ſimple, and puts the true patron out 
of poſſeſſion; and tho by the ſtat. Neft. 2. he in re- 
verſion after the determination of the leafe for , 
may have a quare impedit when the church is void, or may 
preſent ; and if his clerk is inſtituted and inducted, then 
he is remitted to his former title; yet till that is done, 
the uſurper hath the fee, and the writ of right of advow- 
fon lies againſt him. Hatt. 66. 3 Salk. 389. Upon the 
ſtature 1 lis. If an uſurpation be on a biſhop, it ſhall 
bind him; but his ſucceſſor may preſent to the next 
avoidance, or bring a quare inipedit, altho' he is out of 
poſſeſſion : All uſurpations ſhall bind the biſhop who ſuf- 
fers them, not their ſucceſſors. 1 Leon. 80. 2 Cro. 673. 
No one can uſurp but the king ; fo as he ſhall be obliged 
to bring a quare impedit ; tho it will not fo deveſt his e- 
ſtate in an advowſon, as to bind his inheritance, and put 
him to a writ of right. 3 Sail. 389. One co-parcener 
or joint-tenant, &c. cannot uſurp upon the other : But 
where there are two patrons of churches united, if one 
pre ſents in the other's turn, it is an uſurpation ; for they 
are not as coparceners, who are privy in blood. Dyer 
259. 17 Ed. 3. If one preſents to a church in time of 
war, t ſhall not put the rightful patron out 
of : And a preſentation which is void in law, 
as in caſe of fimony, or to « church that is full, &c. 
makes no 2 Rep. 93. Nd Inft. 160. 
Alſo by a late ſtatute, no uſurpation on any avoidance, 


| ſhall diſplace the eſtate or intereſt of any perfon intitled 


to an advowſon ; or hinder hint to preſent upon the next 
avoidance, or to maintain a gnare impedit to recover poſ- 


ſeſſion, &c. 7 Aun. cap. 18. This ſtatute hath quite al- 


lar. Q. ined. 146. _ 
| USORPATION OF FRANCHISES, Is when a fub- 
ject unjuſtly uſes any royal franchiſes, &c. And it is ſaid 
to be an uſurpation upon the king; who ſhall have the 
writ of quo warrants againſt the uſurpers. Fac. See Quo 

WARRANTO. | 
USURY, in a ſtrict ſenſe, is a contract upon the loan 
of money, to give the lender a certain profit for the uſe 
of it, upon all events, whether the borrower made any 


advantage of it, or the lender ſuffered any prejudice tor 
the want of it, or whether it be repaid on the appointed 
time or not: And in a large ſenſe it ſeemeth, that all un- 


due advantages taken by a lender again(t a borrower, came 
under the notion of uſury, whether there were any con- 
tract in relation thereto, or not; as where one in pollet- 
fion of land, made over to him for the ſecurity of a cer- 


tain debt, retains his pofſcſſion after he hath received alt 
that is due, from the profits of the land. Hawk. P C. 


5 holden to be abſolutely unlawful for 


a Chriſtian to take any kind of uſury, and that whoſoever 


was guilty of it, was liable to be puniſhed by the cenſures 


of the church in his life-time; and that if after death 


any one was found to have been an uſurer while living, all 
his chattels were forfeited to the King, and his lands ei- 
cheated to the lord of the fee. Hawk. Pl. Crown 245. 
But per Hale Chief Juſtice, Jewiſh uſury, being 40 per 
Cent. and more, was prohibued at Common lau, but no 
other. Hard. 420. Anon. 

Alfo it ſeemeth to have been the opinion of the makers 
of ſome acts of parliament, as 5 Ed. 6. cap. 20. 13 Eliz. 
cap. 8. ,. 5. and 21 Fac. 1. cap. 17. J 5. that all kinds 
ot uſury are contrary to a good conſcience. Huwk. P. C. 


oy agreeably thereto it ſeemeth formerly to have been 
the general opinion, that an action could be maintained 
on any promiſe to pay any kind of ule for the forbearance 
55 et 


v8.0 


of money, becauſe that all ſuch contracts were thought | 


to be unlawful, and conſequently void. II. Ibid. 

But it ſeemeth to be generally agreed at this day, that 
the taking of reaſonable intereſt for the uſe of money 1s 
in itſelf lawful, and conſequently that a covenant or pro- 
mile to pay it, in conitderation of the forbearance of a 
debt, will maintain an action; for why ſhould not one 
who has an eſtate in money, be as well allowed to make 
a fair profit of it, as another who has an eſtate in land? 
And what reaſon can there be, that the lender of money, 
fhall not as well make an advantage of it as the borrow- 
er? Neither do the paſſages in the Moſaical law, which 
are generally urged againſt the lawfulneſs of all uſury, if 

fully conſidered, ſo much prove the unlawfulneſs of it ; 
for if all uſury were agaioſt the moral law, why ſhould it 
not be as much ſo in reſpeR of foreigners of whom the 
| Jews were expreſsly allowed to take it, as in reſpe& of 

thoſe of the fame nation, of whom alone they were for- 
hidden to receive it? From whence it ſeems clearly to fol- 
low, that the prohibition of it to that people was merely 
political, and conſequently doth not extend to any other 
nation. Hawk. P. G 245- 

By the 37 H. 8. c. g. and the 13 Eliz.c. 8. The rate 
of intereſt is not to exceed 10 J. in the 100 lI 

By fat. 21 Fac. 1. c. 17. , 2. None ſhall upon any 
contract, directly or indirectly, take for the loun of any 
money, or other commodities, above the rate of 8 J. for 
x001. for one whole year; on pain to forfeit the treble 
value of the money, or other things ſo lent. 

Se. 5. This law thall not be conſtrued to allow the 
practice of uſury in point of religion or conſcience. 
By ſtat. 12 Car. 2. cap. 13. 
duectly or indiredly, for the loan of money, or other 
commodities, above the value of 6 l. for the forbearance 
of 100 J. for one year, and fo after that rate, and all 
bonds, contracts, Ec. whereupon more ſhall be reſerved, 
| ſhall be void. They that receive more, ſhall forfeit the 
treble value of the money or other things lent. 

By the flat. 12 A. f. 2. c. 16. enacts, © That no 
perſon upon any contract, which ſhall be made after the 
29th of September 1714, ſhall take for loan of any money, 
wares, Cc. above the value of 5 J. for the forbearance of 
700 J. for a year; and all bonds and aſſurances for pay- 
ment of any money to be lent upon uſury, whereupon or 
whereby there ſhall be reſerved or taken above five pounds 


in the hundred, ſhall be void; and every perſon which 


ſhall receive, by means of any corrupt bargain, loan, ex- 
change, chevizance, ſhift, or intereſt of any wares, or other 
things, or by any deceitful way, for forbearing or giving 
day of payment for one year, for their money or other 
things, above 5 . for 100 J. for a year, c. ſhall forfeit 
the treble value of the monies or other things lent.” 

It ſeems io be now ſettled, that the ſtatute of 1 2 Ann. 
cap. 16. which reduces the intereſt of money to 5. per 
Cent. has not a retroſpe@ to any debts contracted before ; 

but that they ſhould carry intereſt according to the inte- 
reſt allowed, or agreement made at the time of the debt 
contra ed. And ſerjeant Hawkins, from the expoſitions 
made of former ſtatutes, ſays, that a contradt made be- 
fore the ſtatute is no way within the meaning of it, and 
therefore it is ſtill lawful to receive 61. per Cent. in reſpect 
of any ſuch contract. Hawk. P. C. 246. 

The ex poſitions which have been made of the former 
ſtatutes being very applicable to the laſt, which is almoſt 
in the ſame words, the proper conſtruction of it will be 
beſt collected by a due attention, to the following heads. 
J Bac. Abr. 411. 


t. Mbat kinds of agreements or cuntracis ſhall be deemed 
furious, and what not. | = 


2. M bat kind of hazard or caſualty will bring — 
ment or contract out of the ſtatute of uſury. * 
3. In what caſer ſecurities ſball be forfeited or avoided an 
account of uſury. 


In what caſes 7 | be incur- 
1 . 


2 — 


fat. 2. None ſhall take | 


the whole contract. Cro. Eliz. 20. 


Caſe 


* 


the ſum borrowed, or other 
of the principal debt at a certain day, is not 


U 5 U 


t. Ebat kinds of agreements or contracts ſball be deemed 


| uſurious, and what not. 


It hath been reſolved, that an agreement to pay double 


penalty on the non-payment 
won Den be- 
cauſe it is in the power of the borrower wholly to diſcharge 
himfelt, by repaying the principal according to the bar- 
g's 34 P. C. — 

t if it were origi agreed » that the principal 
money ſhould not be paid at the time appointed, and that 
ſuch clauſe was inſerted only to evade the ſtatute the 
whole contract is void, for the conſtruction of caſes | 
this nature muſt be governed by the circumſtances of the 
whole matter, from which the intention of the parties 
will appear in the making of the bargain, which, if ix 
was in truth uſurious, is void, however it may be dif- 
guiſed by a ſpecious aſſurance. Hawk. P. C. 248. 

So if both principal and intereſt be ſecured, yet if it be 
at the will of the who is to pay it, it is no uſury ; 
Per Dodderidge J. As if Þ lend to one 1000. for two years, 
to pay for the 


ſtatute ; but if he takes ing, if it be but a ſhilli 
> hen or h 2 


So if I lend 200 without any contraRt for intereſt 
afterwards at — — 


| or to pay 120/. 
at the end of the year; the obligation was adjudged 
void by the ſtatute of uſury. Ao. 397. pl. 520. Rey- 
nolds v. Clayton cites it as adj in B. X. Becher's 


80 if A comes to borrow money, and B. 
not lend money, but he will ſell corn, c. 


Inc» — 
for payment at ſuch a rate, which rate exceeds ten pounds 
in the hundred, it is uſury. Me. 398. pl. 520. cites it as 
Wick's caſe of Glouceflerſbire. 5 

If one gives the profits of his lands, 
intereſt for a year of 100). though he 
not 


worth 0]. for 
receives part 


profits daily, this is 
Per Pophom, 


yearly. The 
againſt the ſtatute, becauſe, as it was i the uſe 
ought not to be paid until the end of the year, and con- 
tracting to have half of it half-yearly is not warrantable 
by the ſtatute ? But the court held that is not any uſu- 
rious contract, contrary to the ſtatute, becauſe the 100l. 
is lent for a year, and the reſervation is not of more 
than what is permitted by the ſtatutes ; and the reſerving 
it half-yearly is allowable ; for he does not receive any 
intereſt for more or leſs time than his money is forborn. 


93 U 
It was adjudged for the plaintiff, and affirmed in error. 
Cro. C. 233. Gryſile v. Whitchcott. 

It is to be obſerved, that the loan of money for lawful 
intereſt allowed by the ſtatute, ſhall not be conſtrued to 
be within the purview of it, in reſpe& of any expeQta- 
:ions which the lender may have of a voluntary gratuity 
to be given him by the borrower, if there be no kind of 
agreement relaing to it. Hawk. P. C. 248. /. 18. 

But a contract reſerving to the lender a greater advan- 
tage than is allowed by the ſtatute, is equally within 
the meaning of it, whether the whole be reſerved by way 
of intereſt, or in part only under that name, and in part 
by way of rent for a houſe, he tt at a rate plait.ly exceed- 
ing the known value. Id ibid. 

A bankrupt having borrowed a great ſum of money of 
the defendant for one quarter of a year, he was to give 
the defendant 6/. for every 1o0ol. that he borrowed; and 
ſome filk being the ſecurity, he was to give him one pound 
more for every 160/. for that quarter, for the uſe of his 
warehouſe. The queſtion upon the trial was, whether 
this contract made between the bankrupt and the defen- 
dant is an uſurious contract? and the jury having found 
a verdict for the defendant, ſetjeant Cheſhire moved for a 


new trial; for he ſaid the verdict was againſt law. Holt | ties be honeſt, but is made otherwiſe by the miſtake of 


Chief Juſlice ſaid he thought it was a wrong verdict, and 
it was ordered to be moved again. Halt's Rep. 706. 
Lee and Blance & af v. Harriſon. 


If a ſum of money is given in conficeration of an an- 
nuity, though the yearly payment exceeds the rate of 


intereſt, yet it js not uſury. Thus, 

Where A. aſks to borrow of B. upon intereſt, and B. 
refuſed to lend for intereſt ; but ſaid that for an annuity 
or rent he would; and ſo it was agreed, and a rent granted 
for twenty-three years, amounting to more than the ſta- 


tute allows for intereſt, &fc. it ſeems this is not uſury | 


within the ſtatute. And. 121, fl. 169. Finch's caſe. 

If A. gives 300. to have an 
children ſo long ſhall live; per car” This is not within 
the ſtatute of uſury. So if there had not been any condi- 


tion. But care is taken; that there be no communica- | 


tion of borrowing of any - + qp__ Held per tot cur”. 
8 EF 


4 Le. 208. pl. 334 Fuller's cale. | 

So where A. on the 17th of 
B. who thereupon an annu- 
in the ſtatute paid for intereſt 
within a year and 2 rant; and if the 
100l. had been paid , the 338 
without paying any thing; ſo that it is 2 plain bar- 
_ 5 Rep. 

Burton's Fo 

1 if in had been agreed between A. and B. that not- 
withſtanding ſuch power of redemption, the 100l. ſhould 
not be paid at the day, and fo that the clauſe of redemp- 
tion was inſerted to evade the ſtatute, then this had been 


the ſtatute of 

ſaid, that, if it had 

id to be upon a loan of money, then it was uſury; 

but if it be a bargairs for an annuity, it is rio 3 but 

that this was altedged to be upon a lending. Brown!. 180. 
Cotterel v. Harrington. 

So where in debt upen bond, the defendant pleaded the 

ſtatute of uſury, and that he came to the pfaintiff to bor- 

row of him 120%. according to the of 101. per Cent. 


rate 
who refuſed to lend the ſame, but corruptly 
deliver 1200. to him, if he would be bound 


5 


Vor. IL Ne 133. 


annuity of 51. aſſured to | 
him for 100 years, if A. and his wife and four of his | 


| 


' 


7 


2 


U $3 U | 
200. per Aunum during the plaintiff's wiſe's and his ſon's 
lives: whereupon he entered into the bond. Reſolved 
that this, being an abſolute bargain, in conſideration of 
the payment of 20l. per annum during two lives and no 


longer, and no agreement to have the princi 


pal mone 
was out of the ſtatute of uſury ; but if there bad een 


any proviſion for the re- pay ment of the principal, altho' 


not expreſſed Sond oy bond, it had been an uſurious 
agreement within the ſtatute 3 and ju ment for the plain- 
uff. Ces. J. 252. pl. J. Fountain 4 


A. after the ſtatute 12 Car. 2. vis. 3 June 13 Car. 2. 
agreed to lend B. 100. and that for the forbearance 
thereof for the time underwritten, B. the defendant 
ſhould pay to A. the plaintiff 120/. as follows, viz. 4ol. 
upon the 20th, day of January and 291th of, Fu/y by eq 
portions annually next after the 20th day of the then in- 
ſtant month July, till the 1200. be paid; which exceeded 


the rate of 6/. per Cent. And for the turther ſecurity B. 
gave a bond of 200l. and confeſſed a judgment. Twi/- 
den J. ſaid, that the contract here was not uſurious, but 
is a purchaſe of an annuity for three years. Sid. 182. 
pl. 1. Rowe v. Bellafis. 


It is to be obſerved, that if the 


of the par- 


a ſcrivener it is not ulucy. 2 Afed. . Bailard 
v. Oddey. bor | ; * 


Diet lintef lender na wil brine « 
———— — On 


It has been held, that if principal and intereſt be in 
hazard upon a contingent 


» it is no uſury, though the 
intereſt do exceed the allowed rates per Cent. And when 
there is an hazard that the plaintiff may have leſs than 
his principal, it is no uſury. Thus, 

100. to have 120. at the year's end 
the caſualty goes to the intereſt only, and 
the principal, it is uſury ; for the party is ſure to 
. the principal come what will ; but if the 
| intereſt principal in it is not then 
uſury.. Dedderidge I. Show. 8. Martin v. Abdee. 
Che. Foe. 20. Rederts v. Thenoyne. 4 

Debt obligation of ſixty pounds; the defendant 
tweet the plaintiff and defendant the 14th 5 
that the rene 

4 following, and that the plaintif 
ſhould have three pounds for the forbearance, if the 
plaintiff's ſon ſhould be then living; 


11 
11 


the forbearance 

alive. It 

be uſury 

the intent 

Button v. 

of the Giſt 

the pound at t 

together with 

then living 

principal to 

tra&, 

might live 
| have the prinici 

v. Hoh. Comb. 125. 

depends ona contingency, the contract is not uſurious. 
Thus, Mr. Spencer being in poſſeſſion of an eſtate of 7000). 
a year, and of a perſonal eſtate in goods and plate, Gr. 
_ broke , andthe 

his grandiother, being then 78 and of 

tioh, made the defendant a propoſal, that for 


9 $ VU 


paid down he would engage to pay 10,009). if lie ſurvived 
the Dutcheſs, which atter ſome deliberation was accepted 
by the defendant 3 and Mr. Spencer gave him a bond, for 
the payment of 10,000/. in hz months after the death of 
the Dutcheſs, in caſe he thould be then living; the Dutch- 
eſs lived fix years after and then died, giving Mr: Spen- 
cer by her will a very conſiderable eſtate : Then Mr. 
Spencer confeſſed a judgment to the defendant for 10,000/ 
and afterwards paid him 2000. in part of it, and then 
died, about a year and eight months after the Dutcheſs. 
A bill was brought to be relieved againſt this demand, 
upon payment of the principal ſum with legal intereſt, on 
account of its being an uncon ſci bargain, and againit 
the public good: Lord Chancellor called to his affiſt- 
ance Lord Chief Juſtice Lee, Lord Chief Juſtice Willes, 
Sir John Strange Maſter of the Rolls, and Mr. Juſtice 


. 7 1. : 
rr delivered to B. 1 


a meer caſual bargain. But if it were 
10 years end, if any were living, then in 


15 

to pay 4co/. 
doubt; or if it had been to pay 3000. 

"8 ther hed ham 


would be 
were living at one or two years end, 


of 
for 


ſhort a time; but in 10 years are 
Cro. Eliz. 741. fl. 15. Bedingfield 


ie 156]. and A. made the leaſe, and 
the of 22/1. 10s. to be paid 
live. This was held to 
intendment Af. might 


3 3158 —Ä— 


en account of 


ſtrengt 
248. , 121. | 
Where a bond was made for more than legal intereſt 


but at the payment the obligee takes only legal intereſt ; 

he ſhall not be puniſhed for the contract; but 

the bond ſhall be void, 2 Le. 39. Arg. in Van 2 
Where A. borrowed of B. gol. and was bound in a 

bond to pay him go/. at the end of the year ; per Cur : 


-M $2 


Tho' the go/. xas tendered, and B. did tell the ſame, yet 
if B. takes but Bol. it is not uſury, within 5 Ebs. 
to make a treble forfeiture ; but yet in that caſe the obli- 
gation itſelf is void. The bond is void preſently, and if 
he receives exceſſive intereſt, he ſhall forfeit the treble 
value; per Clerk J. 4 Le. 43 pl. 117. Brown v. Tulſby 
3 Le. 205. pl. 260. Body v. Tafel. 
n firſt contract is not uſurious, it ſhall never 
e ſo by matter ex facto. Per Williams J. 
Bulftr. 17. Thus, po a 


In debt upon an obligation, where the ſtatute of 


f 

uſe 
before it 
id, becauſe it was not c But if upon making 
the obligation it had been agreed, that the 10/. ſhould 
n paid within the time, that would have been 
uſury, becauſe he had not the 10c/. for the whole year, 
when the 10l. was to be paid within the year; and 
73 was given accordingly. Ney 171. Dalton's caſe. 

Likewiſe if a man makes an uſurious contract with 
another, and gives him unlawful intereſt, and agrees to 
give him a bond for the principal, and after, by a ſubſe- 
quent agreement, gives a bond for the ſum lent to J. S. 
to whom the lender owes ſo much, in ſatisfaction of his 
debt ; this bond is not voidable by the ſtatute ; per Hole 
133 7 Med. 119. The een v. Sewel, alias 

s. 

So if a man lend money on a legal intereſt, and after 
a ſubſequent agreement is made for more intereſt, which 
is uſury ; that will not avoid the firit contract; per 
Halt Chief Juſtice. Far. 119. The Yyren v. Sewe, 
alias Beaus. 


it, twenty 
de due, that does not make the obligation 


ealy than to elude the ſtatute ; and the. 
the whole penalty be due in ſtrictneſs to the obligee, yet 


Lo on 
to 

E. became bound for 

the was juſt, 

and he ignora udged upon 

great to E. was 

not avoidable between . 

and A. true debt, and he 

knew 

and . w 

Warnes. © 

greement 

ſhall 

draws it 

preſs let 

that 5/. 

and the 

out the 

ſons, make of half 

where on agreed to be paid 


: 
: 


intereſt, a mortgage is made | 
proviſo, that it ſhall be void on payment of 105/. 


| end of one year, without any covenant for the mortga- 
gor 


q 
g 


. 


U-$ U 


gor to take the profits, till dcfault be made of payment, | 
fo that in ſtrictneſs the mortgagee is intitled both to | and takes bond for the tame, and then the itatute 12 Cor. 
2. is made, and he will continue the intereſt on that 


intereſt and profits. Hawk. P. C. 247. . 17. 
It is to be obſerved, that a fine 10 or 
ſuffered, in purſuance of an uſurious contract, may be 
avoided by an averment of the corrupt agreement, as 
well as any commor ſpecialty, or parol contract. And 
in an aſſumpſit if it appear, either upon evidence, or 
from the plaintiff's own expreſs ſhewing in his declaration, 
that the contract was uſurions, he cannot recover. But a 
ſpecialty cannot be avoided by aſury appeatingon evidence, 


or on the face of the condition, but it mult be pleaded. 


Hau. P. C. 248. / 20. 

So if judgment be given upon an uſurious contraQ, 
and it is part of the agreement to have a judgment, yet 
the defendant may avoid ſuch judgment by audita quere- 


la, or by ſcire facius, brought on the ſame. Fin. br. | 


tit. Uſury 304 3 
Where 4. mortgaged to B. on an uſürious contract for 


| 100. and before the day of pdyrhent B. is ouſted by C. and 


B. brings action againſt C. C. cannot plead the ſtatute 
of uſury : for he has no title ; the eſtate being void a- 
gaintt the mortgagor. Per Periam. Le. 307. pl. 427. 


Carter v. Cluyc pie. 


But where A. lent B. 45/. on a pleige of jewels, and | 


it was 22 3 it for a year: yg een 

re a bond for the money ; fer Holt at niſs prius, 
Pe queſtion, if the bond be void or not. Far. 119. 
' The Queen v. Sewel alias Beaus. 


red on account of uſury. | 


4. 
and 
to the 
＋ 12. 1 : 
But the receipt of intereſt before the time when it is 
in ſtrictneſs due, being voluntarily 
the greater convenience of the 
practice, or any 
„ 
Hable to the forfeiture of the treble value. Haul. F. 
247. 14. 
An information upon 
forth, that the def 
L S. 20l. ti 
(viz. 
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to guard our fiſhermen on the coaſts of Norfolk 70 
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W A F 
4. (when money was at 84. per. Cant) lends mon: 3 


- 


bond, the bond ſhall nut be avoided by ſuch acceptance of 


. 


intereſt, but the party ſhall forfeit the treble value by the 


| flatute; per Twiſden Juſtice. Raym. 19). 


So in debt on an obligation conditioned to pay on = 
n— ; the deſendant pleaded the ſtatute 12 Car. 2. 
c. 13. ſaid that the cbntract was uſurious ; but per 
Cur, the contract being made after the bond forfeited to 
receive intereſt according to the penalty, which was dou- 
ble the principal, it doth not void the obligation that was 
good at firſt, but only ſubjeQs the taker ta other penal- 
ties: and juagment for the plaintiff, aii. 3 Keb. 142. pl. 
Radly v. Manning. For mare learning on this ſub- 
Jet, ſee 5 Bac. Abr. and 22 Vin. Abr. tit. Ulury. 
UTAS, Octava, is the eighth day foilowing any term 
or feaſt; as the utas of St. Michael, the utas of Se. Hil- 
lary, the utas of St. Fobn Baptiſt, c. as you may read 


31 Hen. 3. concerning general days in the bench; and 


any day between the feaſt and the ofave, is laid to be 
within the utas. V. — of 8 is in the return of 
writs, as appears by the ſtatute. At the utas of the Hg 
Trinity, Preamble to the flatute 43 k. 3. 1 4 
UTENSIL, (Fr. Utenfil,) Any thing neceſſary for our 
uſe and occupation; houſhold {tulf. Corel, euit. 
7; TR "Ep 
dominium, vel juriſdictionem,) Is an ancient privilege or 
royalty granted toa lord of a manor, by the King, which 
gives him power to puniſh a thief dwelling out of his li- 
berty, and committing theft without the ſame, if he be ta- 
ken within his fee. Braden, lib. 2. tract. 2. cap. 35 ſays 
thus, utfangthef dicitur extraneus latro, veniens aliunde de 
terra aliena, & qui captus fuit in terra ipfius qui tales ba- 
bet libertates. See QUTFANGTHEF., | | 
UTLAGATOCAPIENDOQUANDO UTLAGA- 


- | TURIN UNO COMITATU ET POSTEAFUGIT 


INALIUM. Is a 
ex 


TLAGH, g An ot n. 
extra , Fleta, lib. z. cap. 37. See OuTLaw. 

Vor UTtaway (Utlagariavelutlagatio,) See 
LAWRY. 


UTLEPE, (8.2) Signifies an eſcape of a felon out of 


| priſon. Fleta, lib. 1. c. 47- 


UTRUM. 


See Assis DE UTRUM. 


jure. Cowel, edit. 1727. See Bannisr zan. 
VULTIDA, A wound in the face. 14. is. 
VULTUS DE LUCA, The image of our crucified: 

ſaviour kept at Luca in the church of Holy Croſs. Ead- 


| meris, lib. i & 2. tells us, That Williem the conqueror 
| often ſwore per ſanqtum valtum de Lucca, viz. pag. 16, 19, 


8 


47» 51, 54. And writes the ſame thing, 
4- P. 121. & 124, and lib. 1 & 3. De geftis Font. Angl. pag. 
217, 277. h | 


W. 


Wiens (Wafteres,) 
g it a 


Cuftodes, ConduZtores and W/ 


over, that is, 


his law, is for 

fatisty the party in ſecret, or before 
— may die, ſo the Jaw doth 
> and this is pe 
and no miſchief iſſueth 


—_ for his 
2 


may take a bill or bond for 


it be a ſimple contract, be may bring 
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ſuit 3 he is not barred, but may bring a new afiio. 


2 Lil. Abr. $24. Day given for waging the law is peremy 
tory, Fer three Juſtices againſt one. 3 Buſſe. 3 i6. To 
Where the defendant wages his law inſlanter, that is 
the ſame term without day given over, the Plaintiff, 
_— called; conſequently cannot be nonſuited. 
I | 
In debt by aſſignees of commiſſioners of bankrupts, 
Defendant came in and waged his law :n/f 


) dq waged anter, and it 
was debated if the plaintiff might be nonſuited ; anc at 
length it was „ in as much as the defendant came 


inflanter, that the plaintiff cannot be nonſuited ; fur 
which reaſon the plaintiff was not called, but the defen- 
dant waged his law; and to the plaintiff was barred. 
Sid. 366. Buckeridge v. Brown. | 
But in debt, where the defendant tendered to make law 
immediately that he owed nothing, ie becauſe the plaincith 
appeared in court, it was awarded that the de'cndant 
. ould make his law; and this was the folly cf the plain- 
tiff ; for he might have imparled to the lau, and then at 
the day he might have been nonſuited ; but Broke makes a 
quzre, if he may be nonſuited at another day in the 
ſame term. Br. Ley gager, pl. &:. cities 3 H. 4. c. 2. 
Brooke tit. Nonſuit, pl. 10. S. C. | 
Wager of law ſhall not be required without witneſſes, 
AM. C. 9 H. 3. c. 28. 


For the plaintiff ſe nibil recepiſe, Ce. St. Wall. 
12. 
Shall be admitted in London notwithſtanding the pla- 


 tiff's papers, 38 Ed. 3. c. 5. 
Granted in treſpaſs committed by compulſion in an in- 


of Jaw or verdiQ of 
See 5 Bac. Ab. 


S, By ſtatute 7 Arn c. * All wagers laid 
upon 2 contingency relating to the late war with France, 
and all ſecurities, &c. therefore were declared to be void; 
and perſons concerned to forfeit double the ſum laid. 
WAGES, Is what is agreed upon by a maſter to be 
paid to a ſervant, or any other perſor which he hires to 
do buſineſs for him. 2 Lill. Abr. 677. The wages of 
labourers, &c. is to be aſſeſſed by jultices. 
5 Bl. c. 4. 1 Fac: 1. cap. 6. And juſtices of peace may 
order payment of wages for huſbandry, Ec. but not in 
other caſes. Mod. Caſ. 204, 205. The ſtatute of la- 
| bourers extends to covenant ſervants in huſbandry ; tho“ 
an order of juſtices was quaſhed in B. R. becauſe made 
upon the ſervant's, oath, without other evidence. 2 Ld. 
1305. See ſervants. Wages of ſeamen, vide ſtat. 
5 Ann. 1 Geo. 1. cap. 25. For the better adjuſting 
and 45 py of the wages of certain ſervants, 
ſee ſtat. 20 2. c. 19. 27 Geo. 2. cap. 7. See La- 
BOURERS, MANUFACTURES, SERVANTS, and 22 Vin. 


. 406. 

WAGGONS AND WAGGONERS. See Carts, 

 Hicawars. | 

WAIFS, (from the Sax. Waffan, Fr. Ve, 
Bora Waviata) Are goods which are ſtolen and 

wayed, or left by the felon, on his being purſued, for 
ir of being apprehended ; which are forfeited to the 
or lord of the manor. Litcb. 81. If a felon in 

uit waves the goods, or having them in his cuſtody 
inking that it was made, for his own caſe 

t, flies away and leaves the goods 

the King's officer or the bailiff of the 
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nods len; yet if a man be purſucy with hue and cry 
ws a felon, ard he flies and leaves his own goods, theſe 
Vill be ſorſcited as goods ſtolen; but they are properly 
tugitive's goods, and not torteited till it be found before 
the coroner, or otherwiſe of record, that he fled for the 
felony. 2 Hawk. 480. 5 Rep. The law makes a for- 
feiture of goods waved, as a puniſhment to the owner of 
the goods, for not bringing the felon to juſtice : But if 
the thief had not the goods in his poſſeſſion when he fled, 
there is no forfeiture: It a felon ſteals goods and hides 
them, and afterwards flies, theſe goods are not forfeited ; 
fo where he leaves ſtolen goods any where, with an in- 
tent to fetch them at another time, they are not waved ; 
and in theſe caſes the owner may take his goods where 
he finds them, without freſh ſuit, &c. Cro. Eliz. 694. 
5 Rep. 109. Acer 785. Waifs and trays are ſaid to be 
nullias in bonis; and therefore they belong to the lord of 
the tranchiſe where found. Britton, cap. 17. We read of 
placita coronæ and wait, in the manor of Upton, &c. in 
Com. Sulop. See 22 VLin. Abr. 408.—410. 

WAIN, {flaultrum) A cart, waggon, or plough to 
tl] land. 

WAINABLE, i. e. That may be ploughed, or manu- 
ted. land 1itiable. Chart. fine dat. 

WAINAGE, { wainagium) according to Sir Edw. Coke, 
ſignifies the contenement of a villain; or the furniture of 
his cart or wain. 2 J[nft. 28. And the villain of any 
other, it he tall into our mercy, ſhall be amerced ſaving 


his wainage. Magna Cherta, cap. 14. Wainage has been 


alio uted for tillage. 
GaAlNAGE. 

WAIVE, (waiviare) In general ſignification, is to 
lorſake, but is tpecially applied to a woman, who for any 
crime, for which a man may be outlawed, is te | 
waived. Reg. Orig. 132. | 

WAIVER, fignifies the paſſing by of a thing, or a refu- 
ſal to accept it; ſometimes it is applied to an eſtate, or 
ſomething conveyed to a man, and ſometimes to a plea, 
c. And a waiver or diſagreement as to goods and chat- 
tels, in caſe of a giſt will be effectual. Lite. ſact. 710. 
Ik a jointure of lands be made to a woman after mar- 
riage, ſhe may waive this after her huſband's death. 3 
Rep. 27. And an infant, or if he die, his heir may by 
waiver avoid an eſtate made to him during his minority. 
1 In/? 23, 348. But where a particular eſtate is given 
wit a remainder over, there regularly he that hath it 
may not waive it, to the damage of him in remainder: 
Though it is otherwiſe where one hath a reverſion; for 
that ſnall not be hurt by ſuch waiver. 4 Shep. Ar. 192. 
Atter ſpecial iſſue joined in an action, the parties cannot 
waive it, wuhcut motion of court. 1 Keb. 225. Aſſign- 
me: t of error by attorney on an outlawry, ordered to be 
vain, and the party to aſſign in perſon, after demurrer 
tor this caute. See 2 Keb. 15. 

WAK E, The eve ſeaſt ot the dedication of churches ; 
whici, in many country places, is obſerved with feaſting 
and rural diverſions, &c. Paroch. Antig. 609. 

WAKEMAN, ( Auaſi watchman) the chief magiſtrate 
of the town of Kippan in 7 orkſhire, is ſo called. Camd. 

WALES, (VWalliad) is part of England on the welt fide, 
formerly divided into three provinces, north Valet, ſouth 
Wales, and weſt Wales, and inhabited by the offspring of 
the ancient Britons chaſed thither by the Saxons, called in 
to aſſiſt them againſt the Pis and Scots. Lamb. Star. 
Wallie, 12 Ed. 1. England and Wales were originally 
but one nation, and fo they continued till the time of the 
Reman conqueſt: But when the Romans came, thoſe Bri- 
tons who would not ſubmit to their yoke, betook them- 

jelves to the mountains of //ales, from whence they came 
again ſoon after the Ramans were drove away by their diſ- 
tenſions here: After this came the Saxons and gave them 
another diſturbance, and then the kingdom was divided 
into an heptarchy ; and then alſo began the Welſb to be 
diſtinguiſhed from the Engliſh : Yet tis obſervable, that 
though Hales bad princes ot their own, the King of Eng- 
land had {uperiority uver them, for to him they paid ho- 
mage. Camd. 67. 2 Mad. 11. | 

Ver. II. No. 134. 


Man. Ang. tom. 2. pa. 612. See 


| 


WAY 


The King is ſovereign lord; and ſhall do right in de- 


fault of the lords, St. Vm. 1. 3 Ed. c. 17. 

United to England, St. Tull. 12 Ed. 1. 
Direction for execution of the oſſice of ſheriff, coroner, 
Ec. ia Wales, St. Vall. 12 Ed. 1. Wo” 

They ſhall be intendent to the juſtices of Chefter, and 
anſwer in the exchequer there, 12 El. 1. 

The lords of the marches ſhall be attendant to the crown 
of England, 28 Ed. 3. c. 2. 

Welfbmen diſabled from purchaſing lands in the next 
Engliſh counties, 2 H. 4. c. 12. and to find ſurety for 
their good behaviour, ibid. 

If the Welfb do not reſtore diſtreſſes taken in England 

upon requeſt, repriſals to be made, 2 H. 4. c. 16. 

No Engliſhman to be convicted at the ſuit of a Melſbman 

4” > but by an Englif jury, 2 H. 4. . 19. 4 H. 
4. c. 26. 

Minſtrels and vagabonds in Wales, 4 H. 4. c. 27. 

+ 42 not to go armed, 4 H. 4. c. 29. 26 H. 8. 

. K 

Victual and armour ſhall not be carried into JYales, 
4 Hl. 4. c. 30. | | 

Welſbmen not to be officers in Wales, 4 H. 4. c. 32. 

For felonies in ſouth Wales, the countries where the 
felons were born ſhall make ſatisfaction, unleſs they ap- 
prehend them, 9 H. 4. c. 3. | 

Felons in Males ſhall anſwer to indictments where they 
are taken, and not diſclaim the ſeignory, g H. 4. c. 4. 

The lords in Wales ſhall be commanded to take and 
execute thoſe that are outlawed for felonies in England, 

2H.s. HY 4. f. 

Taking Engliſhmen or their goods and carrying them into 
Wales made treaſon, 2 H. 6. c. 3. 27 H. 6. c. 4. Ex- 
tended to the dutchy of Lancaſter, 28 H 6. c. 4. 

Penalty of importing goods into Malis, and then into 
England, without paying cuſtom, 20 H. 6. c. 7. 
WV:iſhmen outlawed for felony or treaſon, and flying to 


| Herefordſhire, ſhall be purſued with hue and cry, 23 H. 
6. | | 


e. 4. 

Grants of fairs, and licences to bake and brew in north 
I ales, repealed, 25 H. 6. 
| For the ſtrict cuſtody of jurors in Wales, 26 H. 8. 
4. f 


c. 


of 
the Severn, 26 H. g. c. 5. 

Felonies committed in Zales ſhall be tried in the next 
7 county, 26 H. 8. c. 6. 34& 35 H. 8. c. 26. 
11 of the government of the lords marchers, 


bring arms to court, 26 H. 8. c. 6. 


26 H. 8. c. 6. ſ. 2. 
Welſhmen not to 
. 


26 H. 1. c. 12. 
| For the appointing of juſtices of peace in Wales and 
| Cheſter, 27 H. 8. c. 4. 

Appointment of juſtices of peace in Wales and Cheſter, 
27 H. g. c.5. 

Exactions in the foreſts in Wales prohibited, 27 H. 8. 
Welſhmen might enjoy eſtates transferred to them by the 
ſtatute of uſes, 27 H. 8. c. 10. .. 18. * | 

The laws and liberties of England granted to the people 
of Wales, 27 H. g. c. 26. 34 C35 H 8. c. 26. F 91. 

The lordſhips marchers divided into counties, 27 H. 8. 
c. 26. ſ. 3, Cc. 28 H. 8. c 3. 8 

The county of Monmouth diſſevered from Wales, 27 
H. 8. c. 26. , 4- 

A Fa in Wales like thoſe 
in the North, 32 H. 8. c. 50. 34 C35 H. 8. c. 26. 
|. 4. taken away, 1 V. & M. c. 27. 9 10. 3. 
c. 1 

The counties of Wales aſcertained, 34 & 35 H. 8. c. 
26. 21 Fac. I. c. 10. | 
9 F The 


c. 7. 
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The conſtitution of the courts of juſtice in ales, 
340 35H.8. c.26. 3 
perſons where to give bail, 34 & 35 H. 8. 
c. 26. 81. 


What members of ſhall be ſent for the 
ſhires and boroughs in Wales, 34 & 35 H. 8. c. 26. /- 


"'E. in inferior courts ſhall not be 


Execution of j 
ſtayed by writ of falſe judgment, 34& 35 H.8. c. 26. 


11 
* Their ae and the poymene of heir wages, 25 
8. c. 11. | 
Li. 1 - h+4 v4 wa 
lawry into Wales and Chr, 1 Ed.6. c. 20. 
The Sheriffs of Wales and Chefter ſhall appoint depu- 
ties in the King's Bench and Pleas, 1 Ed. 6. 
c. 10. |. | 
Ti 3; maniege goods in Webs taken away, 2 & 3 


Ed. 6. c. 13. , 16. | | 
Le the Lords marchers confirmed, 1 & 2 
P. S M. c. 15. 


The ſtatutes of tales de circumfantibus extended to 
I ales and the counties palatine, 5 El. c. 25. 


Directions for returning iſſues upon jurors in Wales, | 


5 EL c. 25. / , 
323 ( 
Welch, 5 El. c. 28. | : 
Offences committed in Merienethfdire not to be tried 
in Angl/eſea, 8 El. c. 20. . | 
The Crown authorized to two or more 
. ai of Mze in the ſeveral counties in Wales, 18 EL. 
8. 
2 or the inrolment of fines and 
The 


recoveries in Wales, 27 
s power of changing the laws in Wales re- 
ac. I. c. 10. 

in Welch and in Bi to be 


The common 
kept in the churches in Wales, 13 & 14 Car. 2. c. 4. 
* Sure of prefilem_ and council in the marches of 

taken away, 1 W. 1. & 27. £ 2. 
i * r. 


. e. ſ. 20 & 22. 
— 1. IS. | 
& M. c. 27. . Þ 3 3 in dhe f 


perſonal, to be redreſſed 


ſonal eſtates, 7 & 8 W. 3. c. 38. 
The ſtatute 22 & 23 Car. 2. c. 9. J. 136. Extended 


to Wales, and the counties palatine, 11 F 12 W. 3. 


c. 9. 0 6 | 
Sheriffs in Wales and the counties palatine, ſhall not 
hold to bail on proceſs from Weflminſler, unleſs the debt 
be (worn to be 10 l. 11& 12 W. 3. c. 9. / 2 
gment ſigned 
EE om. 


Aud to be good againſt 


＋ 6. 
purchaſers only from the time 


in the courts of great ſeſſions to be 
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| WALKERS, Are foreſters within a certain, [pace vi 
ground, aſſigned to their care in foreſts, 
riſd. 145. 
| WALL, sx wal. l., A bank of earth. See Wa. 
TER-GAGE. 
WALSINGHAM, The demeſne lands in Walfins- 


* may be let by copy, and ſhall be copylio!ds. 35 J,. 
c. 13. 


Se. Crompt. } us 


> but thev 

were ſuppreſſed, and declared felons, by itat. 9 Geo. 1. 
. 22. See BLACK ACT. 

WANG, (Sax.) We uſe for the cheek, or jaw wherein 

the teeth are ſet: Hence Choucer called the cheek-tecth or 

grinders, wangs or wang-teeth, which is recorded in this 

old way of ſealing writings : 


And in witneſs that this is ſooth, 
I bite the wax with my wang-tooth. 


WANGA, An iron inſtrument with teeth. Conſuetud. 
dom. de Farend. MS. 18. 

WANLASS, Or driving the wanlaſs, is to drive deer to 
a ſtand, that the lord may have a ſhoot; which is 
c Blount's 
en. 140. 

WAPENTAKE, (from the Sax. weapen, i. e. armatu- 
ra and tac, tefius) Is all one with what we call a hundred; 
rern 

rent. 


firſt 


to be fo called for this reaſon; 
or part thereof, was divided in- 
was the chief of the wapentake or 
now call a high conſtable, as ſoon 


Smith ſays, that antienily muſters were made of 
armour and weapons of the ſeveral inhabitants of 
every wapentake; and from thoſe that could not find 
ſufficient pledges for their good abearing, their weapons 
were taken away, and given to others; from whence he 
derives this word. Rep. Angl. lib. 2. cap. 16. Camd. 
Brit. 159. 2 Inſt. 99. Stat. 3 H. 5. cap. 2. 9 H. 6. 
cap. 10. H. 6. cap. 7. Wapentak bac oft quietancia de 
fettis & hundredis quad dicitur M apentale. MS. in Bibl. 


WAPPING, An act was made for the pat tition of 
Wapping Marſb. Stat. 25 H. 8. cap. 9. And perſons ſhel- 
tering 


ing themſelves from debts, and ing the executi- 
on of writs in Napping, Stepney, Cc. to be guilty of fe- 
by 11 Geo. 1. cap. 22. 


WAR, (Bellum) A fighting between two 


Kings, 
or parties, in vindication of their juſt rights; al- 
ſo the ſtate of war, or all the time it lafts. By 


in the next Exgliþ „ Stran. 5 : 

why — lies to — miſdemean- 
Stran. 

ors, otran 15 3 "TU 3 
from Wales to an Engliſh county, Stran. 945. 


945 
Prohibition to the great ſeſſion, to ſtay a ſuit on a ſub- 
M the juriſdiction, Stran. 630. See 22 


| c. 13. 


records and judges, whe- 
ther juſtice at ſuch time her equal courſe of pro- 
ceeding or no? for time of war gives privilege to them 
r I 

249. 

Merchants in time of war ſhall be ſafe, if ours are ſafe 
in the enemies country, A. C. 9 H. 3. c. 30. 

None ſhall be charged to arm themſelves, oth-rwiſe 
than as uſual; nor to go out of their county, except in 
caſes of ſudden neceſſity, 1 Ed. 3. ff. 2. c. 5. 4 H. 4 


Wages 


* 
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WW ages fail be allowed to the conductors of ſoldiers, 1 
Ed. 3. A. 2. c. 7. 2 f 
None ſhall. be bound by writing to come to the King 

with arms, 1 Ed. 3. flat. 2. c. 15. 

Soldiers ſhall have wages from the dav that they go 
out of their counties, 18 Ed. 3. c. 7. 4 II 4. c. 13. 

Covenants of per ons retained in the King's ſervice, 
to be ſent into the Exchequer, 5 R. 2. fl. 1. c. 11. 

The duty of thoſe who have lands or penſions for 
military fervice, 4 H. 4. c. 13. and officers, 1 H. 7. c. 
gr. 19 H. J. c. l. 

The cuſtody of caſlles, Wc. taken from thoſe who had 
them by patent, 2 F 3 Ed. 6. c. 16. 

The French ordered io depart the realm, and the Queen 


impowered to cevoke their patents of denization, 4 & 5, | 


P. M. c. 6. 

WARA, A certain quantity or meaſure of ground, 
Men. Ang. tom. 1. p. 172. 

WARD, (Cuft2dia) Is variovſly uſed in our old books: 
A ward in London is a diltrit or divifion of the city 
committed to the ſpecial charge of one of the Aldermen, 
and in London there are twenty-ſix wards according to 
the number of the mayor and aldermen, of which every 
one has his ward for his proper guard and juriſdiQtion. 
Stowe's Surv. A toreſt is divided into wards. Aanwoed, 
rar. t. p. 97. And a prifon is called s ward. Laſtly, 
the heir of the King's tenant, that held in capite, was 
termed a ward during his nonage: But this wardſhip is 
taken away by the ſtat. 12 Car. 2. cap. 24- | 

WARDA, The cuſtody of a town or caſtle, which* the 
inhabitants were bound to keep at their own charge. 
Aan Angl. tom. 1. 372. 

WARDAGE,( Wardagium) Seems to be the fame with 


the keeping or charge of any perſons or things by office; 
as the wardens of the fellowſhips or companies in London. 
14 H. 8. cap. 2. Wardens of the marches of Wales, &c. 


22 ö 
ardens of the tables of the king's exchange, 2 Ed. 
K : 

3. caps. 7. Warden of the armour in the tower, 1 Ed. 4. 
e. 1. ardens of the King's writs and records of his 
court of Common Bench. Bid. 3 
for repairing Rocheſter bridge, 18 Eliz. cap. 7. arden 
of the ſtannaries, 14 Car. 2. cap. 3. Warden and M. 
nor Canons of St. Paul's church, 22 & 23 Car. 2. 
3. &c. 


Warden of the Fleet priſon, 8 & 9 N. 
Gu ARDIAN. 

WARDMOTE, (Wardmetus) Is a court kept in every 
ward in London; ordinarily called the Wardmote court : 
And the wardmote inqueſt hath power every year to in- 
quite into, and preſent all defaults concerning the watch, 
and conſtables not doing their duty; that engines, &c. are 
provided againſt fire; perſons ſelling ale and beer be 
honeſt, and ſuffer no diſorders, nor permit gaming, Oc. 
that they ſell in lawful meaſures; and ſearches to be made 
for vagrants, beggars, and idle perſons, &c. who ſhall 
be puniſhed. Chart. H. 2. Lex Lond. 185. 

W ARDPENNY, Money paid and contributed to 
watch and ward. Domeſday. 


WARDWIT, Is to be quit of giving money for keep- 


ing of wards. Terms de ley. 


WARDS, Was a court firſt erefted in the reign of 


King H. 8. and afterwards augmented by him with the 
office of liveries; wherefore it was ſtiled the Court of 
wards and liveries, now diſcharged by the 12 Car. 2. 

WARD-STAFF, The conſtable or watchman's ſtaff; 
and the manor of Langbourn in Eſſex is held by the ſer- 
vice of the wardſtaff, and watching the ſame in an ex- 
traordinary manner, when it is brought to the town of 

WARECTARE, To plough up land for wheat 
in the ſpring, in order to let it lie fallow for better im- 
provement ; which in Kent is called ſummer-land: Hence 
 auarectabilis campus, a tallow field; campus ad warectam, 
terra waredtata, Sc. 


WARES, Certain wares not to be brought into this 


realm from abroad, to be (cid or exchanged here, on pain 
of forfeiture. See fat. 5. E. iz cp. 7. 


8. Wardens of the peace, 2 Ed. 3. cap. | 


178 8 
+ 


77 
& 


action, is of courſe 


' 
WAR GUS, A barithed rogue, Leg. I. t. cas, 
WARNISTURA, Is uſed for gat nitute, 


proviſion, &c. Pat. ꝙ HL. 3. 
WARNO TH. It is an ancient c 
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83 
furnitute, 


7 2 
F 


; 


if 


g 


1 
i 


may 
149. See ConSTABLEs, Jus ric zs or THE 


in any county, 
other 


* 
tm 
» 
2 
| 


F 


. 


arrant not to be delivered by ſheriffs before 


received the my. 


3 4. 5 

Proceſs not to be avoided for default of indorſing the 
warrant, 12 Geo. 2. c. 13. 4. 

WARRANT OF ATTORNEY, Is an authority and 

power given by a client to his attorney, to appear and 

for him; or to ſuffer j to paſs againſt him 

dy a man 

yet it may be 


Abr. 682. A warrant of attorney which warrants 

in by the attornies for the plaintiff 
and defendant; fo thae op bo from a letter of attor- 
ney, which paſſes ordinarily under the hand and ſeal of 
_ GR, 2 ante — — 
a warrant of attorney to ſuffer a recovery by the tenant, 
NL 
the doing thereof directs. ef. Symb. par. 2. A war- 
rant of attorney filed of any term pendente lite is ſuffiici- 


ent. 1 Str. 526. 2 Str. 807. 
judgment 
A 3. 
term 


f 


: 


Stealing warrants of attorney whereby 


DV 2 
ſhall be reverſed, made felony, 8 H. 6. c. 12. 


Warrants of attorney ſhall be recorded the 
23 18 H. 6. c. 
Shall be the ſame term that the iſſue is joined or 
| before, 32 H. 8. c. 30. C 2. 18 El. c. 4. / 3. 
declaration and appearance, 4 


The fame term of the 


a man is infeoffed of lands with warrantry, and then he is 


| ſued or impleaded. And if the feoffee be impleaded in 


aſſiue, or other action, in which he cannot vouch or call 
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oft his advantage, F. N. B. 1 34. Terms de ley, 372. 


588. And if a perſon doth inteoff another of lands by 
deed with warramy, and the feoſſee make a feofiment 
over, and taketh back an eſtate in fee, the warranty is 
determined; and he ſhall not have the writ warrants 
chartæ, becauſe he is in another eſtate: Alſo where 
one makes a feoffment in fee with warranty againſt him 
and his heirs, the feoffee ſhall not have a warrantie 
chartæ upon this warranty againſt the feoffor or his heirs, 
if he be impleaded by them; but the nature of it is to 
rebut againſt the feoffor and his heirs. Dalt. 48. 2 Lill. 
Abr. 684. This writ may be ſued forth before a man is 
impleaded in any action, but the writ doth ſuppoſe that 
he is impleaded ; and if the defendant and ſay, 
that he is not impleaded, by that plea he confeſleth the 
warranty, and the plaintiff ſhall have judgment, &c. and 


te party ſhall recover in value of the lands againſt the 


vouchee, which he had at the time of the purchaſe of his 
warrantia charte ; and therefore it may be policy 
to bring it againſt him before he is ſued, to bind the lands 


which he had at that time; for if he have aliened his lands 


before the voucher, he ſhall render nothing in value. 
New Nat. Br. 298, 299. If a man recover his warranty 
in warrantia chartæ, and after he is impleaded ; he ought 
to give notice to him againſt whom he had recovered, of 
the action, and pray him to ſhew what plea he will plead, 
to defend the land, c. And where one upon a warranty 
doth vouch and recover in value, if he is then impleaded 
of the land recovered, he may not vouch again, for the 
warranty was once executed, 23 Ed. 3. 12. Ina war- 


ranty to the feoffee in land, made by the feoffor ; upon | 


voucher if ſpecial matter be ſhewed by the vouchee, when 
he entered into the warranty, vix. the land at the 
time of the feoffment was worth only 100 J. and now at 
the time of the voucher it is worth 2001. by the induſtry 
of the feoffee ; the plaintiff in a warrantia chart, &c. 
ſhall recover only the value as it was at the time of the 
ſale. TJenk. Cent. 35. See 22 Vin. Ar. 416—428. 

W ARRANTIA CUSTODIAE, fs a writ judicial, and 
lay for him who was challenged to be a ward to another, 
in reſpe& of land ſaid to be holden in knights ſervice, 
which when it was brought by the anceſtors of the ward, 
was warranted to be free from ſuch thraldom, and it lay 


againſt the warrantor and his heirs. Reg. Fudic. fol. 36. 


But now by the ſtatute made 12 Car. 2. cap. 24. it is be- 
come altogether out of uſe. 


WARRANTIA DIEI, Is a writ lying in caſe where a | 


man having a day aſſigned perſonally to appear in court 
to any action wherein he is ſued, is in the mean time, by 
commandment, employed in the King's ſervice, ſo that 
he cannot come at the day aſſigned. This writ is directed 
to the juſtices to this end, that they neither take nor record 
him in default for that day. Reg. Orig. f. 18. Of this 
read more, F. N. B. fal. 17. and Glanville, lib. 1. c. 8. 
WARRANTY, {warrantia) Is a promiſe or covenant 
by deed made by the bargainor, ior himſelf and his heirs, 
to warrant or ſecure the bargainee and his heirs againſt all 
men for the enjoying any thing agreed on between them. 
And he that makes this warranty is called warrantus, by 
Brafton, lib. 2. cap. 19. and 37. and this warranty 
paſſeth from the ſeller to the buyer, from the feoffor to 


leaſed from an action real, and ſuch like. See est. 
Symbol. part 1. lib. 3. tit. Feoffments, ſefi. 287, 288. 
See Glanvill, lib. 3. per totum. Bratton, lib. f. tract. 4. 
Britton, cap. 105. and Co. 4 Rep. fol. 81. Noke's caſe. 
Warranty is either real or perſonal; real, when it is an- 
nexed to lands or tenements granted for life, &c. And 
this is either in deed, as by the word warrantizoexpreſsly ; 
or in law, as by the word dedi, or ſome other amplifica- 
tion: perſonal, which either reſpects the property of the 
thing ſold, or the quality of it. Real warrenty, in re- 
ſpe& of the eſtate, is either lineal, collateral, or commen- 
cing by diſſeſin, for which ſee Littleton in the laſt chapter 
of his Tenures, and Co. lib. 3. Fermor's cale, fol. 78. 
Cowel, edit. 1727. OP 

A warranty (concerning freeholds and inheritances) is 
a covenant real annexed to lands or tenements, whereby 
a man and his heirs are bound to warrant the ſame, and 
either upon voucher, or by judgment in a writ of war- 


— 


_ Eliſe it may be uſed by way of rebutter. 


| the land, and is collateral to the title of the land. 


| like, there a warranty may be pleaded in bar. 


„ 


ranlia charte, io yield other lands and terte ment: to t. 
value of thoſe that ſhall be evided by a Goran ol a 
de u a | ft. 26<. 4 5 
Warranties in their more general diviſions ate of tu 
kinds, firſt, a warranty in deed, or an expreſs Earn 
which is when a fine or teoffment in tee, or a Jex'c 4 
life is made by deed, which has an cx preſs clauſe 3 | 


ranty contained in it, as when a conuſar, feuflor or l. f 


covenants to warrant the land to the conuſce, teufiec \ 
leſſee. Secondly, a warranty in law, or an A — a 
ranty, which is when it is not ex pre ſſed by the party but 
tacitly made and implied by the Jaw. 1 4 365. 
A warranty in deed is either lineal ur coſlateral. A 
lineal warranty is a covenant real, annexed to the land 
by bim who either was owner of or might have inherited 
the land, and from whom bis beir lineal or collaterat 
might by poſſibility have claimed the land as heir from 
him that made the warranty. A collateral warranty is 
made by him that had no right, or poilibility of right to 
1 Inst. 
Va there hich c 
is a warranty which commences by diflei 
or wrong. Lit. ſect. 698. a 
Warranties likewiſe may be ſaid to be either 
viz. by one and his heirs to another and his 
particular, and reftrained to a certain 
Ar. 439. 


I. To what things a warranty may be annexed ; and wha 
„ — 

2. What all be deemed a god warranty in dced. 

3 What ſball be deemed a goed warranty in law. 


I. To what things a warranty may be annexed ; and what 


general, 
is heirs, of 
perion. 5 Bac. 


words and clauſes in a deed will make a warranty. 


A warranty may not only be annexed to freeholds, of 
inheritances corporeal, which paſs by livery, as houſes 
and lands; but alſo to freeholds or inheritances incorpo- 


real, which lie in grant, as advowſons; and to rents, 


commons, eſtovers and the like, which iſſue out of lands 
or tenements: And it may not only be annexed to inhe- 
ritances in eſſe, but alſo to rents, commons, eſtovers, 
Se. newly created. As a man (ſome ſay) may grant a 
rent, Sc. out of land for life, in tail, or in fee with 
warranty, for though there can be no title precedent to 


the rent, yet there may be a title precedent to the land 


out of which it iſſueth before the grant of the rent, 
which rent may be avoided by the recovery of the land, 
in which caſe the grantee may help himſelt by a warran- 
tia chartæ upon the eſpecial matter. And fo a warranty 


in law may extend to a rent, &:. newly created; and 


therefore if a rent newly created be granted in exchange 
for an acre of land, this exchange is good, and cvery ex- 
change implieth a warranty in law. And ſoa rent newly 
created may be granted for owelty of partition. 1 Inſt, 
366. 
If a man ſeiſed of rent-ſeck, iſſuing out of the manor 
of Dale, taketh a wife, and the huſband releaſeth to the 


tertenant, and warranteth tenementa prædlicta, and dieth, 
the feoffze, from him that releaſeth, to him that is re- n p hy 


and the wife bringeth a writ of dower of the rent, the 
tertenant ſhall vouch, for that albeit the releaſe enured 
by way of exiinguiſhment, yet the warranty extended to 


it, and by the warranty of the land, all rents, r. iſſu- 


ing out of on that are ſuſpended or diſcharged at 
the time of the warranty created, are w 
on | y L arranted alſo. 
But a warranty doth not extend to any leaſe, though it 
be for many thouſand years, or to eſtates of tenant by 
ſtatute ſtaple, or merchant or elegit, or any other cha- 
tel, but only to freeholds or inheritances. And this is 
the reaſon, that in actions which leſſee for years may 
have, a warranty cannot be pleaded in bar as in an action 
of treſpaſs, or upon the ſtatute of 5 R. 2. and the like. 


But in ſuch actions, which none but a tenant of the free · 


hold can have, as upon the ſtatute 8 H 6. aſſize, or the 
1 Injt, 
389. 4 

A war- 
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A warranty may be made upon any kind of convey- | 


ance, as wpon fines, feoffments, gitts, Cc. Alſo a war- 
1anty may be made by and upon releaſes and confirma- 


tions made to the tenant of the land, although he who | 


makes the releaſe or confirmation has no right to the 
land, &c. And yet ſome have holden, that no warranty 
can be raiſed upon a bare releaſe or confirmation, with- 
out paſſing ſome eſtate, or tranſmutation of the poſſeſſion. 
But the law is otherwiſe; for if A. be ſeized of lands in 
tec, and B. releaſeth to him, or confirms his eſtate in 
fee with warranty to him, his heirs and aſſigns, this 
warranty is good, and both the party and his aſſignee 
mall vouch. 1 Il. 38 5. a. 

The word warrantizo, or warrant, is the only apt 
and effeQtual word to make an expreſs warranty, or a 
warranty in deed, and therefore this word is uſed in fines. 
1 Inſt. 384. 

he words defende, or acquitto, 
commonly uſed in deeds, yet of themſelves without the 
other will not make a warranty. Id. Ibid. Lit. f. 730. 
5 Rep. 17, 18. Hpencer's caſe. 
The words dedi & conceſſi, or dedi only, in a feoff- 


ritance paſſes by the deed. 1 Inft. 384. 

But the word conceſſt only, or demiſi & conceſſi, do not 
make ſuch e warranty, in the caſe of a freehold or inhe- 
ritance. 5 Rep. 18. Spencer's caſe. 

And by torce of the ſtatute of Bigamis, cap. 6. Dedi 
is made an expreſs warranty during the life of the feof- 
for. 1 Infl. 384. 4 Rep. 81. Noke's caſe. | 

If a man by deed warrants land to J. S. and his heirs, 
and the warrantor does not bind his heirs to the warran- 
tee; or does not warrant to J. S. and his heirs, but to 
J. S. and his — theſe are good warranties. Dyer 

1 ft. 383. 

* if Edt i. and w 


to the feuffee only, without naming his heirs, there the 


warranty ſhall endure only for life, becauſe it is taken 
ſtrictly. And yet if the feoffee recovers in value, he 


ſhall recover fee-ſimple, becauſe he loſes fee-ſimple. | 


Ede tiara iii. ad 
binds himſelf and his heirs to warranty againſt all people, 
and does not ſay with certainty to whom, nor for how 
long he will warrant, yet the feoffee will have a fee-ſim- 
ple in the warranty, as he had in the land: But if the 
intent of the warranty appears plainly by expreſs words, 
the warranty ſhall extend no farther. Id. Did. 


2. I bat ſball be deemed a goed warranty in deed. 
A warranty in deed, or an expreſs warranty, as has 
been ſaid, is created only by the word warrant. And it 
is to be premiſed, that to every 
in order that it may bar and bind, theſe following cir- 
cumſtances are requifite. Firſt, that the perſon that 
warrants, be a perſon able; for if an infant makes a feoff- 
ment in fee of land, and thereby binds him and his heirs 
to warrant the land, in this caſe although the feoffment 
be only voidable, yet the warranty is void. 1 Int. 367. ö. 


But if a man of full age and an infant make a feoffment | 


in fee with warranty, this warranty is 22 in arts 
and in part; but it is for the w again 
fl — and void — the infant. Id. Ibid. 

Secondly, that the warranty be made by deed in wri- 
ting; for if a man makes a feoffment by word, and by 
word binds him and his heirs to warrant the land ; this 
is not a zood warranty. So if a man gives lands to ano- 
ther by his laſt will, and thereby binds him and his heirs 
to warrant it; this warranty, although the will be in 
writing, is void, becauſe a will in writing is no deed. 1 

. 386. | | 
ke, That there be ſome eſtate to which the war- 
ranty is annexed, that may ſupport it; for if one cove- 
nant to warranty land to another, and makes him no 
eſtate, or makes him an eftate that is not good, and co- 
venants to warrant the thing granted; in theſe caſes the 
warranty is void. 10 Rep. 96. 

Vor. II. No. 134. 


although they are 


— 


—— 


— — 
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| ranty 


Zo if tenant in tail has iſſue two 


| whe th. and that —— 


Lit. ſedi. 745- 
good warranty in deed, | 


— I" 


not bar an eſtate of freehold or 
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Likewiſe, if the eſtate to which the warranty is annexed. 


is determined, the warranty dependant on it is deter- 
Thus if a man maketh a gi 


mined likewiſe. gift in tail, 
and warranteth the land to him and his heirs ; and after- 
wards tenant in tail maketh a feoffment, and dieth with- 
out iſſue, he ſhall not rebut the donor in a formedon in 
reverter, becauſe that the eſtate to which the warranty 
is annexed is determined. 1d, Ibid. 

Fourthly, that the eftate to which the w is an- 
nexed, be ſuch an eſtate as is liable to it, and 


| therefore that it be a leaſe for life at the leaſt; for if one 


makes a leaſe for years of land, and binds himſelf and his 
heirs to warrant the land ; this is no good warranty, nei- 
ther will it have the effect of a warranty ; but this 

amount to a covenant, on which an action of covenant 


3 1 A. 378. 5 N 17. Spencer's 


Fifthly, that the warranty deſcends upon him that is 
heir of the whole blood by the Common law to him that 
made the warranty, and not upon another; for if tenant 
in tail in borough-engliſh diſcontinues the tail, and has 


f iſſue two ſons, and the uncle releaſes to the diſcontinuee 
ment make a warranty, when an eſtate in fee or inhe- | with warranty, and dies ; this is no good warranty to 
| bind the younger ſon. 


1 Inft. 12. Lit. ſet. 735. 
So if in this caſe tenant in tail 2 tail with 
warranty, c. having two ſons, and dies ſeized of other 


lands in the ſame borough in fee-ſimple, to the value of 
| the land in tail; the younger ſon is not barred by this 


warranty. 1 Inff. 12. Lit. ſef. 735. | 

So, if one gives his land tothe ſon and the heirs 
male of his body, the remainder to the ſecond fon, c. 
and the eldeſt aliens with warranty, having iſſue a daugh- 
ter and dies; this is not a good warranty to bar the ſe- 


cond ſon. Lit. ſe. 718. 
daughters by divers 
. 
them, and one of them releaſes all her right, and binds 
her and her heirs to warrant it; in this caſe the warranty 
1s not good t 
blood 


dies without iſſue ; this is no good warranty 
younger brother; for a warranty, it has been ſaid, muſt 
_ deſcend upon him that is heir at the Common law to 


that made it. 


title nor 

him and hi 
after is attainted of treaſon or 

this warranty does not bind his heir. 


warranty be interrupted, for if one binds 
heirs to warranty, 
lony, and dies; 


So if tenant in tail be diſſeiſed, and after releaſes to the 
diſſeiſor with warranty, and after the tenant in tail is 
attainted of felony, and has iſſue, and dies; this war- 
ranty will not bind the iſſue. Id. 746. 

Seventhly, that the eſtate of freehold that is to be bar- 
red be put to a right before or at the time of the warranty 
made, and that he to whom the warranty does deſcend 
have then but a right to the land; for a warranty will 

inheritance in eſſe, in 
polleſſion, in reverſion or remainder, that is not diſplaced 
and put to a right before or at the time of the warranty 
made, though after at the time of the deſcent of the war- 
ranty, the eſtate of freehold or inheritance be diſplaced 
and deveſted. 10 Rep. 96. Seymour's caſe. 

And therefore, if there be a father and fon, and the ſon 
has a rent-ſervice, ſuit to a mill, rent-charge, rent-ſeck, 
common of or other profit apprender out of 
land of the father, and the father makes a feoffment in 
fee with warranty, and dies; this ſhall not bar the fon 


of the rent, common, tc. Id. Ibid. 


And although the ſon, after the feoffment with war- 


, and before the death of the father, had been 
diſſeiſed, and ſo being out of poſſeſſion, the warranty 
had deſcended upon him, yet this warranty ſhall not 
bind him. Id. Ibid. | 

g G 80 


W A R 
So if my collateral anceſtor releaſes to my tenant for 


warranty, and dies, and this warranty deſcends 


2 


the caſe before, the fon be diſſeiſed of the 
affiems bimſelf to be diſſeiſed by the bring- 
(for otherwiſe he ſhall not be ſaid to be 
a rent, or the like) and aiter the 


But if i 
rent, c. 


— 


my tenant for life be diſſeiſed, 
to the diſſeiſor with warranty, 


the word cunceſſi only in a fine or feoffment, does 
make a warranty in law. A i 
be good in its creation, altho” it be without deed; for if 
2 man by his laſt will and teſtament deviſes lands to an- 
man for life, or in tail, rendering rent; to this 


not 


warranty in law, 1 Inſt. 102, 384. 
If one makes a gift in tail, or leaſe for life of land, 


— — 
this 


whereof ſhe is dowable. 1 Inf. 384. 


in law is of the nature of a lineal 


1 
14 


} 
; 


15 
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WAR REN, (N arrer-:2, from germ. 4 1. ec. 
dire, or the Fr. garenne- ts » ;ranchiſe or place privileged, 
by preſcription or grant fro: the King, tor te Keeping 
of beaſts and fowls of the warren; whicl. arc conies, par 
tridges, pheaſants, and ſome add quaiis, woricocks and 
water fowl, &c. T. Js wy 589. 1 . 233. A 

* h F VF SA 
perion may have a in anothet's land, tor one 


A 8 


may allen the land and cee the tranci:ite : But none 


Can make a warren, anc epptopriate thu'c creatures tha; 

are feræ rature, withcut licence from the King, or 
where a warren is claimed by pteſctipuon. 8 Rep. Ich. 
11 Rep. 87. A warren may lie open; and there is ny 
neceſſity of incloſing it, as there is of a park. 4 Inſt. 

318. If any perſon offend in a free warren, he is pu- 
niſhable by the Common law, and by ſtatute 21 El. 3. 
And if any one enter wrongfully into any warren, and 
chaſe, take or kill any conies, without the conſent of the 
owner, he ſhall forfeit treble damages, and ſuffer three 
months impriſonment, Fc. 22 & 23 Car. 2. cap. 25. 
When conies are on the ſoil of the party, he hath a pro- 
perty in them by reaſon of the poſſeſſion, and action lies 
for killing them; but if they run out of the warren, 
and eat up a neighbour's corn, the owner of the land 
| may kill them, and no action will lie. 5 Rep. 104. 1 Crs. 


| 548. In waſte, c. againſt a leſſee of a warren, the 


waſte aſſigned was for ſtopping coney-borcughs ; and it 
was held, that this action did not lie, becauſe a man 
cannot have the inheritance of conies ; and action ma 
be brought againſt him who makes holes in the lands, but 
not againſt him that ſtops them, by reaſon the land is 
made better by it. Owen 66. 3 Nelſ. Ar. 530. See 
Gamez, Park, and 22 Vin. Ar. 428, 432. 
WARSCOT, Was a contribution uſually made to- 
| wen —.— in * time of the Saxons. Leg. Canur. 
cuſtomary payment for caſtle d. 
Blount's Ten. 60. mY | my 
WASH, A ſhallow part of a river or arm of the (ca; 
as the wathes in Lincolnſbire, &c. Knight. 1346. | 
WASSAILE, (Sar. ) A feſtival ſong, heretofore ſung 
from door to door about the time of the Epiphany. 
WASTE, (Vaſtum, ) Hath divers ſignifications : Firſt, 


It is a ſpoil made either in houſes, woods, lands, &c. by 
the tenant for life or years, to the prejudice of the heir, 
or of him in the reverſion or remainder. Kitchin, 

168. Whereupon the writ of waffe is brought, for the 

recovery of the thing waſted, and treble damages. Waffe 
of the foreſt is more properly where a man cuts down 

his own woods within the foreſt, without licence of the 
| King, or Lord Chief Fu/tice in Eyre. See Manwood, 

| part 2. cap. 8. numb. 4 & 5. Secondly, Waſte is taken 
for thoſe lands which are not in any man's occupation, 

but lie common - which ſeem to be fo called becauſe the 

| lord cannot make ſuch profit of them as of his other lands, 

| by reaſon of that uſe which others have of it in paſſing 
to and fro; upon this none may build, cut down trees, 

| dig, &c. without the lord's licence. Thirdly, Year, day 

and waſte, Annus, dies & vaſium, is a puniſhment or for- 
feiture belonging to petit treaſon or felony, whereof ſec 

| — lib. 3 cap. 30. And ſee Year, Dar 

and WASTE. Cowel, edit. 1727. 

Waſte is the committing any ſpoil or deſtruQtion in 
houſes, lands, &c. by tenants, to the damage of the heir, 
or of him in reverſion or remainder : Whereupon the 
writ or action of waſte is brought for the recovery of 
the thing waſted, and damages tor the waſte done. 5 

Bac. Ar. 459. 

There are two kinds of waſte, viz. voluntary or actual, 
and negligent or permiſſive. Voluntary waſte may be 
done by pulling down or proſtrating houſes, or cutting 


down timber-trees: negligent waſte may be by ſuffering 


2 houſe to be uncovered, whereby the ſpars or rafters, 

planches or other timber of the houſe are rotten. 1 nf}. 
. @. 

5 Where A. leaſed a houſe which was ruinous at the 

time of the demiſe ; the leſſee obliged himſelf not to do 

or ſuffer any voluntary waſte, Fc. the houſe falls, and 4. 

t debt, and it was adjudged that it lies: for it is 
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> 


waſte, tho” the leſſee may excuſe himſelf upon —_ 
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ctal matter. Dyer 33. fl. 35. Owen 92. Glover v. 


Pipe. 

80 where A. leaſed a houſe and land for years by in- 
denture, in which was a clauſe, that if the leſſee 
to do any waſte, the leſſer may re-enter. The leſſee 
'uffered the houſe to fall for want of covering and re- 
pairing. Tho” the words were (to do any waſte) yet 
Dyer and Walſb inclined that leſſor might re-enter, be- 
cauſe ſuch waſte is puniſhable by the ſtatute of Gloucefer, 
and the words (any waſte) are general and indifferent to 


either of the two kinds of waſte, viz. voluntary or neg- 


ligent, &c. Dyer 281. pl. 21. 

The ſtatute of Marlebridge, 52 Hen. 3. c. 23. ſet. 2. 
enaAs, that Farmers, during their terms, ſhall not make 
waſtc, ſale, nor exile, of honſe, woods and men, nor of any 
thing, belonging to the tenements that they have to farm, 
without ſpecial licence had by writing of covenant, ma- 
king mention that they may do it ; which thing if they 
do, and thereof be convict, they ſhall yield full damage, 
and ſhall be puniſhed by amerciament gri a 

This act provideth remedy for waſte done by leſſee for 
life, or leſſee for years, and it is the firſt ſtatute that gave 
remedy in thoſe caſes: for the rule of the Regiſter is that 
there are five manner of writs for waſte, viz. two 
at the common law, as for waſte done by tenant in dower, 
or by the guardian; and three by ſtatute or ſpecial law, 
as againſt tenant tor life, tenant for years, and tenant by 
the curtely. 2 Inff. 145. | 

e it is a re- 
medial law, it has been in by equity. 10 
Azad. 281. In caſe of Hammond v. Webb. * 


Farmers] Here farmers do comprehend all ſuch as hold 


by leaſe for life or lives, or for years, by deed or without 
deed. 2 Inft. 145. It has been reſolved likewiſe that it 
ſhould extend to ſtrangers. Arg. 10 Ad. 281. In 
caſe of Hammond v. Webb. 

Altho” the Regiſter ſays ſciend” that per fatutum de 
Marlebridge cap. 23. data fuit quedam prohibitio vaſti 
verſus tenentem annorum, which is true; yet the ſtat. ex- 
tends to farmers for life alſo, but this a& extended not 


to tenant by the curteſy, for he is not a farmer, but if a | 
leaſe be made for life or years, he is a farmer tho” no 


rent be reſerved. 2. Inft. 145. 


Shall nct make waffe] By theſe words they are prohi- 
bited to ſuffer waſte, tor it has been reſolved that this 
act extends to waſte amittendo, tho? the word is faciant, 
which literally imports act ive waſte. Arg. 10 Mad. 281. 
In caſe of Hammond v. Webb. | 


Nor of any thing] Houſes, woods, and men were be- 
fore particularly named, and theſe words do comprehend 
lands and meadows belonging to the farm. 2 Inff. 146. 


and therefore, if there had been a farmer for lite, or years, 
of a manor, and a tenancy had eſcheated, this ten 


ſo eſcheated did belong to the tenement, that he held in 


farm, and therefore this extended to it; and the leſſor 
ſhall have a writ generally, and ſuppoſe a leaſe made of 
the lands eſcheated by the leſſor, and maintain it by the 
ſpecial matter. 2 Inf. 146. | 

Special licence by writing] This grant ought to be 
deed, for all waſte tends to the diſinheritance of the 
ior, and therefore no man can claim to be diſpuniſhable 
of waſte without deed. 2 Inft. 146. 


Likewiſe this ſpecial grant is intended to be ob/que im- 


petitione yaſti , without impeachment of waſte. 2 ift. 
146. | 
YTie'd full damage] And this muſt be underſtood in ſuch 


a prohibition of waſte upon this ſtatute as lay againſt a | 


tenant in do wer at the common law, and ſingle dam 
were given by this ſtatute againſt leſſee for lite, and leſ- 
tee for years. 2 Iuſt. 145. 

But waſte may be committed not only in houſes and 
lands, but in gardens, orchards, tunber-trees, duve- 
houſes, warrens, parks, fiſh-ponds, and other ſubjeQs 
ot property, as will be ſhewn. 1 %. 55. a. 


wood, or 


| greater labour and c 
Alfo theſe general words have a further ſignification, But i 
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1. What acis foail be deemed waſte. | 

2. What waſle Hall be deemed excuſablc, and juftifea- 
ble. | 

3. Me may bring an aflion of waſie, and againſt 
whom it may be brought. | 

4. In what caſes general waſte may be reſtrained by 
injunction in equity. 

5. What relief may be given in equity, in caſes of 


cannot change the nature of the thing demiſed : 
ſome caſes, the alteration may be for the greater 
profit of the leſſor. Thus if a leſſee converts a corn- 
mill into a fulling-mill, it is waſte ; altho* the converſi- 


on be for the advantage. Cro. Fac. 182. Civit. 
Lond. v. 


tho? in 


Mae in lands. If 
conver 
the courſe of h 


g 2 meadow 
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IV afte in trees and winds. Trees are parcel of the in- 
heritance, and therefore, if a leſſee aſſigneth his term, 
and excepts the timber-trees, it is void; for he cannot 
except that which doth not belong to him by law. 5 Rep. 
12. Saunders caſe. 

The leſſor, after he has made a leaſe for life or years, 
may by deed grant the trees, or reaſonable eftovers out 
of them, to another and his heirs ; and the fame ſhall 
take effe@ after the death of the leſſee. But ſuch a gift 
to a ſtranger is void during the eſtate for life, becauſe of 
the particular prejudice which might 
ſee. 11 Rep. 48. Liford's caſe. 

The leſſee bath but a particular intereſt in the trees, 
but the general intereſt of the trees doth remain in the 
leſſor: for the leſſee ſhall have the waſte and fruit of 
the trees, and the ſhadow for his cattle, Ec. But the in- 
tereſt of the body of the tree is in the leſſor, as parcel 
of his inheritance. Therefore if trees are overthrown, 
by the leſſee or any other, or by wind or tempeſt, w7 
any other means disjoined from the inheritance, the leſ- 
for ſhall have them in reſpeQ of his general ownerſhip. 
11 Rep. 81. Bowles caſe. 

With reſpe& to timber-trees, ſuch as oak, aſh, elm, 
(which are timber-trees in all places) waſte may be com- 
mitted in them, either by cutting them down, or lopping 
of them, or doing any act whereby the timber may de- 
cay. Alſo in countries where timber is ſcant, and beeches 
or the like are converted to. building for the habitation 
of man, they are alſo accounted timber. 1 Inft. 53. 4. 
54.6. Thus, waſte may be committed in cutting of 
beeches in Buckinghamſhire, becauſe there by the cuſtom 


of the country it is the beſt timber. 2 Roll, Abr. 
814. | : 
So waſte may be committed in cutting of birches in 


Berkſhire, becauſe they are the principal trees there for 
moſt part. bid. 
If the tenant cut down timber-trees, or ſuch as are ac- 
counted timber, as is aforeſaid, this is waſte ; and if he 
ſuffer the young germins to be this is a de- 
ſtruction, 80 it > & Op ns ES RI 
as he may by law) yet if he ſuffer the young germins to 
— — — 
on. 1 f. 53. a. | 
D 
which beaſts enter and eat the germins, tho* they grow 
again, yet it is waſte; for after ſuch eating they never 
will be great trees, but ſhrubs. 2 Roll. Abr. 815. 
If a termor cuts down underwood of hazel, Willows, 
maple, or oak, which is ſeaſonable, it is not waſte. 2 
Rall. Abr. 817. 


If aſhes are ſeaſonable wood to cut from ten years, | 


| it is not waſte to cut them down for houſe-boot. Bid. 

But if the aſhes are groſs cf the age of nine years, 
and able for great timber, it is waſte to cut them down. 
Id. Ibid. 

It oaks are ſeaſonable, and have been uſed to be cut 
always at the age of twenty years, it is not waſte to cut 
them at ſuch age, or under, for in ſome countries, where 
there is a great plenty, oaks of fuch age are but ſeaſon- 
able wood. Id. bid. 

But after the age of twenty-one years, oaks cannot be 
faid to be wood ſeaſonable, and therefore it will be waſte 
to cut them down. Id. Bid. 

Cutting down of willows, beech, birch, aſp, maple 
or the like, ſtanding in the defence and of the 
houſe, is deſtruction. If there be a quickſet fence of 
white thorn, if the tenant ſtub it up, or ſuffer it to be 
deſtroyed, this is alſo deſtrution: And for all theſe and 
the like deſtruQtions, an action of waſte lieth. 1 Inf. 


a. | 
5 Che cutting of horn-beams, hazels, willows, ſallows, 
tho” of forty years growth, is no waſte, becauſe theſe 
trees would never be timber. Per Meade Juſt. Godb. 4. 
6. 
„ r 
the end of the term as he found it; if the leſſee cut 
down the trees, the leſſor ſhall preſently have an aQtion 
of covenant: For it is not poſlible for him to leave the 
trees at the end of the term. So that the impoſlibility 


5 


be done to the le- 


| 


* ke 


— 


— 


66. Moyle v. Moyle. 


not waſte. Bre. 


Ww AS 
of periorming the covenant ſaall give a preſent action &: 
a future covenant. But it is otherwiſe ia the cate of A 
houſe; for there, tho? the leſſee commit waltc, vet he 
may repair the waſte done, before the term expires. 5 
Rep. 21. Mayne's caſe. n 

The cutting down of trees is juſtifiable for houſe - boot 
hay- boot, plow-boot, and fire- boot. 4 Int. 53. ö. Hu. 
Rep. c. 296. Br. Waſte, 130. By the Common law 
leſſee ſhall have them, tho' the deed does not expreſs it; 
but if he takes more than is neceſſary he ſhall be puniſh- 
ed in waſte. Bro. Waſte, pl. 130. 

The tenant may take ſufficient wood to repair the 
walls, pales, fences, hedges and ditches as he found them, 
but he cannot make new. 1 I. 53. b. 

Cutting of dead wood is no waſte. 1 Int. 53. 

But converting trees into coals for fuel, where there is 
. dead wood, is waſte. Id. Hbid. 

afte in digging for gravel, mines, c. If the tenant 

digs for gravel, lime, clay, brick, earth or ftone, hid in 

the ground, or for mines of metal or coal, or the like, 

not being open at the time of the leaſe, it is waſte. 1 
Inft. 53. ö. ; ; 

If a man hath land in which there is a mine of coals, 
of the like, and maketh a leaſe of the land, (without 
mentioning any mines) for life or for years, the leſſee for 
ſuch mines as were open at the time of the leaſe made, 
may dig and take the profits thereof. But he cannot 
dig for any new mine that was not open at the time of 
, - 1-4 2 for that would be adjudged waſte. 1 

* 54- | 

Likewiſe, if there be open mines in the land, and the 
owner leaſes it to another, with the mines in it, he may 
dig in the open mines, but not in the cloſe mines; but 
otherwiſe it would be if there was not any open mine 
there; for then the leſſee 1 dig for mines, otheru ile 
the grant would take no effect. Id. /bid. 

If leſſee dig flate-ſtone out of the 
And, digging for ſtones, unleſs in a 
tho' the leſſee fill 


— 


land, it is waſte. 
„is waſte, 

it up again. 2 Roll. Ar. 816. Ow. 
Likewiſe, if he have a leaſe of land, in which there 
was a coal mine, but not open at the time of the leaſe ; 


if the leflee open it, and aſſigns his intereſt, it is ftill 


waſte in the aſfignee ; but where the leaſe is of lands, 
and all mines in it, there he may dig in it. 5 Rep. 12. 


4. b. Saunders's cafe. 


But if leſſee of land, with mines of coals, iron, and 
ſtone, digs the coals, iron, and ſtones, ſo much as is ne- 
ceſſary for him to uſe without ſelling, it is not waſte. 2 
Roll. Abr. $16. 


If a leſſee digs earth, and carries it out of the land, 


action of waſte lies. Id. Ibid. 


If a leſſee digs for gravel or clay, for reparation of the 
houſe, not being open at the time of the leaſe, it is not 
waſte, — aca. on trees for reparation. 


I = 53 
aſte in gardens, orchards, fiſb-ponds, dove-houſes, parks, 
Ec. ir the tenant cut —＋ deſtroy any fruit-trees 


growing in the garden or orchard, it is waſte: But if 
ſuch trees grow upon any of the ground, which the tenant 
holdeth out of the garden or orchard, it is no waſte. 1 


Inft. 53. a. 9 5 
hedge alſo is no waſte. Id. id. 


Breaking a 
Likewiſe, deſtruction of ſaffron heads in a garden, is 
ala, p4. 143. cites 10 H. J. c. 2. 
If the tenant of a | warren, park, vivary, 
eſtangues, or ſuch like, takes ſo many that ſo much ſtore 
is not left as he found at the time of the demiſe, it is 
waſte. 1 Inff. 53. «a. Heb. Rep. C. 296. | 
Likewiſe if the leſſee of a pigeon-houſe 
holes, that the pigeons cannot build, it is 
$3. 4. 
55 likewiſe, ſuffering the pales of a 
the deer are diſperſed ; is waſte. 
Alſo, if the leſſee of a hop-ground 
ſow grain there, it is waſte. Ov. 66. 
The breaking a weare is waſte, and 


—_ 


A2 

It ajle with reſpect to bouſer. Waſte may be done in 
houſes, by pulling them down or proftrating them, or by 
ſuſtering the ſame to be uncovered, whereby the ſpars or 
$aiters, planches or other timber of the houſe ate rot- 
ten. 1 [nft. 53. a. 

Deſault of coverture of an houſe is waſte, though the 
timber he ſtanding. 2 Rell Aby. 815. 

But if the houſe be uncovered, when the tenant com- 
eth in, it is no waſte in the tenant to ſuffer the ſame to 
fall down. 1 Inft. 53. 4. 

Though there be no timber growing upon the ground, 
yet the tenant at his peril mult keep the houſes from 
waſting. 1 Inſt. 53 4. 

If a leſſee raiſes ihe houſe, and builds a new houſe, if 
it be not fo long and wide as the other, it is waſte. 2 
Roll. Abr. 815. | 

So if he rebuilds it more large than it was before, it 
is waſte ; for it will be more charge tor the leffor to re- 
pair it. 3 12 570 4. | 

Butif a land makes a new houſe upon the land 
where there was not any before, this is not waſte; for it 
is for the benefit of the leſſor. 2 Roll. Br. 815. But 
according to lord Cote, if the tenant build a new houſe, 
it is waſte; and if he ſuffer it to be waſted, it is a new 
waſte. Vet it the houſe be proſtrated by eremies or the 
like, without default of the tenant, or was ruinous at 
his coming in, and fall down, the tenant may build the 
fame again with ſuch materials as remain, and with the 
other timber, which he may take growing on the ground, 
for his habitation ; but he mult not make the houſe lar- 

than it was. 2 Roll. Abr. $15. 1 Inft. 53. a. 

If the houſe be uncovered by tempeſt, the tenant muſt 
in convenient time repair it. 1 Inf. 53. a. 

Ik a leſſee flings down a wall between a parlour and a 
chamber, by which he makes a paricur more large, it is 
waſte ; it cannot be intended for the benefit of the leſſor, 


nor is it in the power of the leſſee to tranſpoſe the houle. | 


2 Null. Abr. 81 5. 

So if he pulls down a partition between chamber and 
chamber, it is waſte. Bro. Waſte, 143. Or if a leſſee 

down a hall or parlour, and makes a ſtable of it, it 

3s waſte. 2 Roll. 456. 315. 

If a leſſee pulls down a garret over head, and makes 
it all one and the fame thing, it is waſte. IA. Ibid. 
If a leſſee permits a chamber fore in deraſu pro defectu 
Flauftrationis, per quad groſſum maheremium deventt putri- 
dum, & camera illa turpiſſtma & fadiſſima devenit, action 
of walle lies for it. Ibid. | 

So if a leſſee permits the wall to be in decay for default 
of daubing, per quod maberemium devenit putridum, action 
of waſte lies. Id. Ibid. : 

Breaking of a pale or of a wall uncovered, is not waſte. 
Bra. IVaſte, pl. 94 ; 

But breaking of a wall covered with thatch, and of a 
pale of timber covered, is waſte. Id. Ibid. 

Burning the houſe by negligence or miſchance, is 
waſte. 1 Inſt. 53. a. $5 , 

But by the 6 Ann. c. 31. No action is to be proſecut- 
ed againſt any perſon in whoſe houſe or chamber, any 
tire accidentally begins. NG 

If the tenant do or ſuffer waſte to be done in his houſes, 
yet if he repair them before any action brought, there li- 
eth no action of waſte againſt him, but he cannot plead, 
gued nan fecit vaſtum, but the ſpecial matter. 1 aft. 


8 | 
3 in things annexed tu the freehold. The removing 
a poſt in a houſe is waſte. 42 El. 3. 6. 

So the removing of a door. Id. Ibid. 1 4 53. 

So the removing of a window. 42 Ed. 3. 0. 

The digging up a furnace annexed to the frank-tene- 
ment, and ſelling it, is waſte. Bro. Waſte, pl. 143. 

The removing of a bench is waſte, though annexed by 
the tenant himlelf. Bro. Waſte, pl. 143. i Inf. 53. a. 
If wainſcot annexed to the houſe be taken away, it 1s 
waſte. Id 7bid. ; | 

Of tables dormant and fixed in the land, and not to 
the walls by termor, and taken off within his term, waſte 
does not lie; for the houſe is not impaired by it. Fer 

King mill J. and Grevil Serj. Bre. Waffe, pi. 104. 

| oL. II. NY 134. 


Earl of 
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| 


| down by a great wind, it is not waſte. 


. 
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| Beating down a wooden wall, or ſuffering a brick wail 


to fall, is no waſte, unleſs it be expreſsly alledged, that 


the walls were coped or covered. r 108. 5. pl. zi. 
Bedford v. Smith. * ** 


If waſte be aſſigned in pulling up a plank floor and 


mangers of a ſtable, plaintiff muſt thew that the fame 


were fixed. M. Ibid, 


If leflee erects a partition, he cannot break it down 
without being liable to an aQtinn of waſle, for he has 


joined i to the frank tenement. Ads. 178. Cook's 


Shelves are parcel of the houſe, and not to be taken 


Pavement is a ſtructure, for they uſe lime to finiſh it. 


Id. Ibid. 


If the tenant ſuffers the groundſels to waſte, in his de- 


fault of defence or removing the water from off them, or 
of dirt or dung | 


or other nu which lies or hangs u 

it, the tenant ſhall be charged, for he is bound to keep 
it in as good caſe as he took it. Ow. 43. Strickleborne 
v. Hatchman. | 


2. What waſte ſhall be deemed excuſable, and juſtifiable. 


It may be obſerved in general, that waſte which en- 


| ſues from the act of God is excuſable: Thus if a houſe 
falls by tempeſt, the tenant ſhall be excuſed in action of 


waſte; but if it be uncovered by tempeſt, and ſtands 
there, if the tenant has ſufficient timber to repair it, and 
does not, the leſſor, if the leaſe be made on condition of 
re-entry for waſte, may re-enter, but not immediately 
—— wo DD COT Ge hes 
it to unrepaired, that the timber be rotted, 
and then it is waſte. Per Hull. Br. Cond. pl. 40. 
Likewiſe, if a houſe be abated by lightning, or thrown 
So if apple-trees are torn up b 22 
i are up by a great wind, 1 
afterwards cuts them, it is not waſte. Bra. Waſte, pl. 


the banks are well repaired by the leſſee, and the 
meadow, by which it is become ruſhy, it is not waſte. 
2 Roll, Sr. $20. Contra, 20 H. 6. c. 1. b. 

The leſſor cannot give trees during the tenant's leaſe. 
But if he grants them to a flranger, and commands the 
tenant to cut and deliver them, who does it, this ſhall 
excuſe him in an action of waſte. And yet the tenant 


in 

te the eſtate of inheri- 
tance which was once in him; and alſo, as ſome ſay, be- 
cauſe the eſtate was not within the ſtatute at the creation. 


heirs of the 

huſband and wife, and to the heirs of their two bodies 
begotten, and the huſband dies without iſſue : the wife 
ſhall not be tenant in tail after poſſibility; for the re- 


0 for that it could 


never 
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never take . ſſect. For ſo long as the huſband ſhould | 


have iſſue, it ſhould inherit by force of the general tail; 
and if the huſband die without iſſue, then the ſpecial can- 
not take effect, inaſmuch as the iſſue which ſhould inherit 
in ſpecial tail, muſt be begotten by the huſband ; and fo 
the general, which is larger and greater, hath fruſtrated 
the ſpecial, which is leſſer; and the wiſe, in that caſe, 
ſhall be puniſhed for waſte. 1 nf. 28.6. 

It has been agreed, that tenant for may cut 
wood ; but it has been doubted, if tenant at will may; 
but it ſeems, that as long as tenant at will is not coun- 
termanded he may cut ſeaſonable wood, Ec. Bro. Waſte, 

. | 
in ea leaſes a wood which conſiſts only of 
on trees, the leſſee cannot cut them. Hebart's Rep. 


296. 

Nevertheleſs, if the leſſee cuts trees for reparation, 
and ſells them, and after buys them again, and employs 
them in reparation, yet it is waſte by the ſale. 1 /nft. 5 3. a. 

So if leſſee cuts trees, and ſells them for money, tho” 
with the money he repairs the houſe, yet it is waſte. Id. 
Ibid 


As to the cutting of timber-trees for repairs by leſſee, 
there is no difference whether the leſſor or leſſee cove- 
nants to repair the houſes; for in either caſe it is not 
waſte, if leſſee cuts them. Mo. 23. pl. 80. Anon. 

If a houſe be proſtrated by enemies of the King, or 
ſuch like, without default of the leſſee, the leſſee may 
rebuild it again with the ſame materials that remain, and 


may cut other timber upon the land to rebuild it, but 


So if the houſe was ruinous at the time of the 
and fell within the term, this is not waſte in the tenant. 
1 Inft. 53. a. Bro. Walle, pl. 130. 

But the leſſee ſhall not cut trees to make a new houſe 
where there was not any at the time of the leaſe. Ho- 
bart's Rep. caſe 296. 


he muſt not make the houſelarger than it was. 1 ff. $3. 
eaſe, 


So if a leſſee ſuffers a houſe to fall for default of co- | 
vering, which is waſte, he cannot cut trees to repair the 


houſe. Br. Waſte, pl. 39. 

And in general, if the tenant ſuffer the houſe to be 
| waſted, he cannot juſtify the felling of timber to repair 
it. 1 Inf. 53.6. g 


If a houſe be ruinous at the time of the leaſe, tho“ 


| the leſſee is not bound to repair it, yet he may cut trees 


of trees. 1 Inſt. 53 l. | 
So with regard to a ſtable, if it fall without default 


of the leſſee in the time of the leſſor, the leſſee 
take trees of the heir to make a new ſtable, if it be of 
neceflity. Br. Waſte, pl. 67. 

But if the ſtable falls in default of the leſſee, in time 
of the leſſor, he cannot in time of the heir cut trees to 
make a new ſtable. Br. Waſte, pl. 67. 

Cutting wood to burn, where the tenant has ſufficient 

wood is waſte. F. N. B. 59. (M) 

Where leſſee for years has power to take hedge-boot 
by aſſignment, yet he may take it without aſſignment ; 
for the affirmative does not take away the power which 
the law gives him. Dy. 19. pl. 115. 

If leflor accepts his trees in his leaſe, the leſſee ſhall 
not have fire-boot, hay-boot, Ec. which he ſhould have 
otherwiſe; and the of the tees is in the leſſor 
himſelf. 4 Le. 162. pl. 269. Sir Richard Lewkner's 
caſe. 

Yet it has been ſaid, that leſſee for years, the trees 


being excepted, has liberty to take the ſhrouds and lop- | 


pings for fire- boot; but if he cuts any tree, it ſhall be 
waſte, as well for the lopping as for the body of the tree. 
Noy 29. Rich v. Makepeace. 

If a tenant that i as fire-boot to his houſe in another 
man's land, cuts wood for that intent to make his boot- 
wood, and the owner of the land takes it away, an ac- 
tion of trover and converſion lies againſt him by the te- 
nant of the land who hath ſuch fire-boot. Clayt. 40. pl. 
69. Coram Berkley, Anor'. 

If the leſſor is bound in a bond of 100 J. and the leſſee 


WF 


— 


| 


| for his leſſor, yet waſte lies againſt him for 


(M.) 


W AS 
cuts twenty oaks, and ſells them, and pays the obligee 
Cuttin 

them down, tho” the money was applied to the uſe ay 
profit of the leſſor. Dyer 36. pl. 38. Maleverer v. 
Spinke. | 

If A. hath common of cſtovers in the wood of B. for 
houſe-boot, and cuts down four trees for that purpole, 
and in the working they prove unfit for the uſe, as for 
poſts of a houſe, &c. It was held, that A. cannot con- 
vert this timber to any other ule, Sc. neither can he ſell, 
and buy other fit wood with the money; and he cannot 
enlarge the houſe with this timber, nor board the ſides 


of the barn there which had mud walls, or the like, be- 
fore. Clayt. 47. pl. 81. Coram Berkley, Earl of Pen- 


broke's cale. 

Where a rent is granted in fee, with a proviſo to en- 
ter and retain till ſatisfied of the profits; the grantee 
upon entry cannot cut trees or do waſte ; Per three Juſ- 
tices. 1 Lev. 171. Jemmet v. Cooly. 

utting of dead wood is no waſte. F. N. B. 59 

It a man leaſes lands with general words of a!l mincs 

of coals, where there is not any mine of ccals open a: 


the time of the demiſe, and after the leſſee opens a mine, 


he cannot juſtify the cutting of timber-trees for making 


| puncheons, corfes, roll-ſcoops, and other utenſils in and 


about the mine, tho? without them he could not dig and 
get the coals out of the mine: And this is like a new 
houſe built after the demiſe, for the reparation of which 
he cannot take timber upon the land; and it had been 


waſte to open it, if it had not been granted by expreſs 


words: And it was ſaid by Habart, that the law had 
been the ſame if the mine was open at the time of the 
demiſe. Fobart's Rep. C. 296. Lady Darcy v. 4ſo- 


| with. And fee Hutt. 19. where the caſe is more clearly 


TE 


By ſtat. 13 Ed 1. cap. 28. the aQion of waſte is given 
to one tenant in common againſt another. 


Where there are tenants in common for life, the one | 


ſhall not have treſpaſs of trees cut againſt the other, but 
ſhall have waſte pro indiuiſa, tho? they are only tenants 


| for term of life, &c. but the one may have treſpaſs of 


corn cut againſt the other. Br. Waſte, pl. 79. 
If one coparcener before partition makes feoffment to 


another, and one of them does waſte in the trees, waſte 


lies. 11 Rep. 49. 4. Liford's caſe. 

ikewiſe, if two jointenants do waſte, and after the 
one enters into religion, waſte lies againſt the other alone. 
2 Roll. Ar. 828. 

By the 20 Ed. 1. fat. 2. An action of waſte is main- 
tainable by the heir for waſte done in the time of his an- 
ceſtor, as well as for the waſte done in his own time. 

This action muſt be brought by him that hath the im- 
mediate eſtate and inheritance in fee · ſimple or fee-tail, 
1 another may join with him. 1 Inf. 53. 
a. 285. a. 

It 5 ſaid, that the reverſion muſt continue in the ſame 
ſtate that it was at the time of the waſte done, and not 
granted over; for tho? the reverſioner taketh the eſtate 


back again, the action is gone, becauſe the eſtate did not 


continue: But in ſome ſpecial caſes an action of waſte 
ſhall lie; tho” the leſſor had nothing in the reverſion at 
the time of the waſte done: for if a biſhop makes a 
leaſe for life or years and dies, and the leſſee, the ſee 


being void, doth waſte, the ſucceſſor ſhall have an action 


of waſte. This is allowed, tho? the ſtatute of 20 Ed. 1. 
ſpeaks of thoſe that are inheritors. 1 nft. 53.6. 356. 
a. 2 Roll. Abr. 825. ia | 

A tenant for life cannot have this action, but a par- 


| ſon, c. may have an action of waſte, and a writ ſhall 


ſay, exheredationem eccleſiz, for it is the dowry of the 
church. If a tenant doth waſte, and he in reyerſion 
dieth, the heir ſhall not have an action of waſte for 
waſte done in the life of the anceſtor : for he cannot ſay 
that the waſte was done to his diſinheriſon, neither ſhall 

| 4 
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AS 


a huſhe p, maſtcr of an hoſpital, parſon, c. have an ac- 
on of waſte done in the time of their predeceſſors. 1 
uſt. 441.4. 1 Ia. 53. . 356. a. 

If a leate is made to A. for life, the remainder to B. 
for lite, remunder to C. in fee; no action of waſte lieth 
„gainit the firſt leſſee during the eſtate in the mean re- 
ainder, for then his eſtate would be deſtroyed. Other- 
wie if B. had a mean remainder for years, for that 
» zul} be no impediment, the recovery not deſtroying 
ti.” term ot years. 5 Rep, 76, 77. 1 Inft. 54. a. 

It like for ycars commit waſte, and the years do 
expire, yet the leffor ſhall have an action of waſte for 
treb'e damages, tho” he cannot recover the place waſted; 
but it the leſſor accepteth of a ſurrender of a leaſe after 
the waſte done, he ſha!l not have his action of waſte. 
It is ſaid that it a tenant repairs before action brought, 
he in reverſion cannot have an action of waſte ; but he 
cannot plead that he did no waſte, therefore he mult 
plead the ſpecial matter. 1 Inſt. 285. a. 283. a. 1 Inft. 
399. 5 Rep. 119. Cro. 658. | 
| Likewiſe, by 11 H. 6. c. 5. where tenants for life, or 
for another's life, or for years, grant over their eſtates, 
and take the profits io their own uſe, and commit waſte, 
they in reverſion may have an aQion of waſte againſt 
them. 2 /nft. 302. 

He in the remainder as well as the reverſioner may 
bring this action, and every aſſignee of the firſt leſſee, 
medliate or immediate, is within this alt. 5 Rep. 77. 
Paget's cale. 2 Inft. 302. | 

It has been faid, that there are five writs of waſte, 


two at the Common law, as for waſte done by tenant in 


dower, or by guardian; three by ſtatute, as againſt te- 
nant tor lite, tenant for years, and tenant by the cur- 
teiy. It has been ſaid, however, that tenant by the cur- 
tely was punithable tor waſte by the Common law, for 
that the law created his eſtate as well as that of the tenant 
in dower, and therefore the law gives like remedy againſt 
them. 1 Inf. 54. a: 2 Inft. 145, 299, 301, 305- 
But on this ſubje& the authorities in the books are very 
contradictory, as the reader will perceive by attending to 
the note ſubjoining to the following clauſe of the ſtatute 
of Glouceſter, 6 Ed. 1. cap. 5. which enaQts, that A 
man from henceforth ſhall have a writ of waſte in the 
chancery againſt him that holdeth by law of England, or 
otherwiſe for term of life, or for term of years, or a wo- 
man in dower.”” | 

No action of waſte lay before the ſtatute of Glouceſter, 
but againſt tenant in dower and guardian, and by the 
ſtatute, action of waſte is given againſt tenant by the 
curteſy, tenant for term of life, and tenant for term of 
years. Br. Waſte, pl. 88. Lord Cale ſays, a reaſon is 


| required, (that ſeeing as well the eſtate of the tenant by 


the curteſy, as the tenant in dower are created by act in 
law,) wherefore the prohibition of waſte did not lie as 
well againſt the tenant by the curteſy as the tenant in dow- 
er, at the Common law; and the reaſon he aſſigns is 
this, for that by having iſſue, the ſtate of the tenant by 
the curteſy, is originally created, and yet after that he 
ſhall do homage alone in the life of his wife, which proves 
a larger eſtate ; and ſeeing that at the creation of his eſ- 
tate he might do waſte, the prohibition of waſte lay nor 
againſt him after his wife's deceaſe ; but in the caſe of 
tenant in dower, ſhe is puniſhable of waſte at the firſt 
creation of her eſtate, 2 Inſt. 145. But 2 Ivf. 299. 
ſays, that at the Common law, waſte was puniſhable in 
three perſons, (viz.) tenant in dower, tenant by the cur- 
teſy, and the guardian, but not againſt tenant for life or 
tenant for years; and the reaſon of the diverſity was, 
for that the law created their eſtates and intereſt; and 
therefore the law gave remedy againſt them ; but tenant 
for life and for years came in by demiſe and leaſe of the 
owner of the land, &c. and therefore he might in his de- 
miſe provide againſt the doing of waſte by his leſſee; 
and if he did not, it was his negligence and default. 


Shall have @ writ of waſte] Neither this act, nor the 


ſtatute of Marlebridge, doth create new kind of waſtes, 
dut gives new remedies for old waſtes; and what is waſte, 


1 — 


— 


— e 


| 
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and what 1s not, muſt be determined by the Common 
law. 2 uff. 300, 301. 


Againſt bim] If two are jointenants for years or for 
life, and one of them does waſte, this is the waſte of 
them both as to the place waſted, notwithſtanding the 
words of the act are (him that holds). 2 Inft. 302. 


Ho'ds by the law of England] Here tenant by the cur- 
 teſy is named for two cauſes. Iſt, For that albeit the 
common opinion was, that an action of waſte did lie a- 
gainſt him, yet ſome doubted of the fame in reſpe& to 
this word, (tenet) in the writ, for that the tenant by the 
curteſy did not hold of the heir, but of the lord Para- 
mount ; and after this act, the writ of waſte 
thereupon doth recite this ſtatute ;. 2dly, for that 


| penalties were inflicted by this act than were at the Com- 


mon law. 2 nf. 3or. 


Or otherwiſe for term of life, or term A leſ- 
ſee for his own life, or for . * — within 
the words and meaning of this law, and in this point 

this act introduces that which was not at the Common 
law. 2 Jaff. 301. | 

If feme leſſee for life takes huſband, the huſband does 
waſte, the wife dies, the huſband ſhall not be puniſhed 
by this law; for the words of this act are (a man that 


holds, &c. for life) and the huſband held not for life; for 


he was ſeiſed but in right of his wife, and the eſtate was 
in his wife. 2 Ift. 301. 


He that hath an eltate for life by conveyance at Com- 


mon law, or by limitation of uſe, is a tenant within the 


ſtatute. CE. 

Tenant for years of a moiety or 4th part, pro in- 
divi ſo, is within this act; and E K e a Ts he 
curtely, or other tenant for life of a moiety, &c. 2 Inſt. 
302 | as 

Or a woman in dower] This is to be underſtood of all 
the tive kinds of dowers whereof Littleton ſpeaks, viz. 
dower at Common law, dower by the cuſtom, aower ad 


oſtium eccleſie, dower ex aſſenſu patris, and dower de Ia 
| þluis beale; and againſt all theſe the action of waſte did 


lie at the Common law. 2 If. 303. | 

If tenant in dower be of a manor, and a copyholder 
thereof commits waſte, an action of waſte lies againſt 
tenant in dower. 2 Inf. 303. | 
Action of waſte lies againſt an occupant for life, be- 
cauſe he has the eſtate of the leſſee for life, and holds 
for life, as the ſtatute mentions. 6 Rep. 37. b. Dean 
and chapter of Worceſter. 

If leflee for life be attainted of treaſon, by which 
leaſe is forfeited to the King, who it over to J. $ 


Br. Waſte, pl. 138. 

Likewiſe, if an eſtate be made to A. and his heirs, 
during the life of B. A. dies, the heir of A. ſhall be pu- 
niſhed in an action of waſte. 1 Inft. 54. 4. ( 

But an action of waſte does not lie againſt tenant by 
ſtatute merchant, elegit or ſtaple, becauſe it is not an 
eſtate for life or years, and the ſtatute mentions thoſe 


' who hold in any manner for life or years. Contra, Fitzb. 


Nat. 58 H. and there ſaid, that in the Regiſter is a writ 
againſt him. 6 Rep. 37. 

Some books give the reaſon of it to be, becauſe the 
conuſor, if he commits waſte, may have a venire facias 
ad computandum, and the waſte ſhall be recovered in the 
debt. Fitz. Nat. 58. 6. (K.) 

If a man makes a leaſe for years, and puts out the 
leſſee, and makes a leaſe for life, and the leſſee for years 
enters upon the leſſee for life, and does waſte, the leſſee 
for life ſhall not be puniſhed for it. 2 Inf. 303. 

If leſſee for years makes a leaſe of one moiety to A. 
and of the other moiety to B, and A. does waſte; the 
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dien ſhall be againſt both; for the waſte of the one is | 


the waſte of the other. Brownl. 238. Anon ; 
An action of waſte lies againſt a deviſee, and the writ 

may ſuppoſe it ex legatione, for it is within equity of the 

flatuie. Br. Waſte, pl. 132. 
Na action of waſte lies againſt a guar in 

but an account or treſpaſs. 1 I/ 54. S. P. contra, F. 

N. B. 59. (E.) 

an eftate of lands be made to baron and feme, to 

to them during the coverture, &c. if they waſte, 

have writ of waſte againſt them. Lit. 


hold 


life, to baron and feme, waſte lies a 


Ibid. 


Likewiſe, if 
2 Toon ſhall be brought againſt both. 1d. Ibid. And 


7 


writ 
« fait, feci 
— 


7 
15 


5 
1 


life of his wife in right 
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A 
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A. ſuffered them to grow 25 
tatꝰ cur? ; This ſhall bind 
limics a time for tenant for life to fell underwood, 


f 


— 
F 


> 
Ly 


r 
cut them down within 80 years. 5 
bought the inheritance, and deviſed to his wife f 
remainder to the plaintiff in fee, and made his wife exe- 
cutrix, and died ; ſhe cut down the trees; adjudged, 
| an action was maintainable ; 


4 In what caſes in general, wafie may be reflrained 
by injunction in equity. 


If a tenant far life plant wood on the land, which is of 
ſo poiſonous a quality that it deſtroys the principles of 
tation, without an exprefs power in his leaſe, where 
it is uſual to have ſuch powers, it may be conſidered as 
waſte, and the court of chancery may grant an injunc- 
tion. 5 Bac. Abr. 493. . Rep. Marquis of 
Derall, Canc. - -Y 
leſſee for life, remainder for life, the rever- 
remainder in fee, and the leſſee in poſſeſſion waſte 
the lands, though he is not puniſhable for waſte by the 
Common law, by 


T7 


K — 


off 37 75 wed he may 


in 
action. 


of the mean remainder for liſe; | 


W A 8 


yet he ſhall be reſtrained in chancery, for this a tar. 
cular miſchief. Mer 554. S. P. 1 ern. 23. 8. b. 

But if ſuch leſſee has in his leaſe an ezpref clauſe of 
without impeachment of waſle, he ſhall rot ve injoinec 
in equity. 1 Fern. 23. 

If A. is tenant for life, remainder to B. for life, re- 
mainder to firſt and other ſons of B. in tail male, te- 
mainder to B. in tail, &c. and B. (before the birth of 
any ſon) brings a bill againit 4. to ſtay waſte, and A. de- 
murs to this bill, becauſe the plaintiff had no right to 
the trees, and no one that had the mheritance was party; 
yet the demurrer will be over-ruled, becauſe waſte is to 
the damage of the publick, and B. is to take care of the 
inheritance for his children, if he has any, and has a par- 
ticular intereſt himſelf, in caſe he comes to the eſtaie. 
Darpel v. Champneſi, 1 Eg. Caf. Abr. 400. | 


On a motion for an injunction to ſtay a jointreſs, who 


vas tenant in tail after poſſibility, &c. from committing 
_ waſte; it was urged, that ſhe being jointreſs within the 


11 H. 7. ought in equity to be reſtrained from cutting 
timber, that being part of the inheritance, which, by 


the ſtatute ſhe is reſtrained from aliening; and the court 


granted an injunction againſt wilful waſte in the ſite of 

the houſe, and pulling down houſes. Id. Did. Cook 

v. Whaley. | 
But were a 


jointure ſhould 
her eſtate 
the 


jointreſs, who had a covenant that her 
be of ſuch a yearly value, which fell ſhort, 
was not without impeachment of waſte , 
court would not prohihit her committing waſte, 
far as to make up the defect of her jointure. But, 
quezre, if an action of waſte be brought againſt her, it 
chancery will injoin the action. I. lid. Carew v. Ca- 
raw. 

It ſeems to be a general principle however, that tenant 
in tail, after poſſibility, ſhall be reſtrained in equity from 
doing waſte by injunction, &c. becauſe the court wilt 


| never fee a man diſinherited ; per chan. Finch. And 


he took a diverſity where a man is not puniſhable for 
waſte, and where he hath a right to do waſte; and cited 
Unedale's caſe, 24 Car. 1. Ruled by lord Rell, to warrant 
that diſtinction, 2 Shaw 69. 

A. deviſed lands, on wh 

legacies within payment, 
the remainder 


to C. he paying the legacies; and on a bill 
brought by B. the court gave him leave to cut timber for 
of the legacies, though it was oppoſed by 
429 over, he making ſatiſ- 
to the widow ing the ground by carri 
Sc. 2 Vern. 152. — wg wo 
So where a man created a term for 500 years, in truſt 
for himſelf and his wife for life, remainder to truſtees for 


payment of debts and annuities ; and by will deviſed the 


reverſion thereof to A. for life, without impeachment of 
waſte, remainder ta his firſt and other ſons in tail male, 
with remainder over; and A. being in want, the court 
gave him leave to cut down timber to the value of 5000. 


though the debts and annuities were not paid; the truſ- 
tees having no power to fell the timber, they being like 


to have a long continuance, and there being a great deal 
of decaying timber on the eſtate. 2 Vern. 218. Aſſim- 
wale v. Leigh & 4. 


It is true that a leaſe without i takes 


fuch caſe pull up, or cut down wood or timber, or 


mines, Oc. at his pleaſure, and not be liable to any 
Plawd. 135. 


But though the tenant may let the houſes be out of re- 


pair, and cut down trees, and convert them to his own 


uſe; yet where a tenant in made a leaſe for 
years without impeachment of w it was adjudged 
that the leſſor had ſtill ſuch property, that if he cut and 
carried away the trees, the leſſee could only recover da- 
mages in action for the treſpaſs, and not for the trees: 
Alſo it hath been held, that tenant for life, without im- 
peachment of waſte, if he cuts down trees, is only ex- 
empt trom an action of waſte, Ge. 11 Rep. 82. 1 Inf. 
220. 2 luſt. 146. 6 Rep. 63. Dyer 184. 3 
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And if the words are, to kold without impeachment 
of waſte, or any writ or action of waſte, the leſſor may 
ſeize the trees, if the leſſee cuts them down, or bring 
trover for them. Wood's Infl. 574. | 

In many caſes, likewiſe, the court of chancery will 
reſtrain waſte though the leaſe, &c. be made without im- 
peachment of waſte. For | 

The clauſe of without impeachmert of waſte, never 
was extended to allow the deſtruction of the eſtate itſelf, 
but only to excuſe for permiſſive waſte, and therefore 
fuch a clauſe would not give leave to fell or cut down 
trees ornamental or ſheltering of a houſe, much leſs to 
deſtroy or demoliſh a houſe itſelf. Thus, 

A bill was brought by remainder-man to reſtrain tenant 
for life without impeachment of waſte, from cutting 
timber in Weſtwood park improper to be felled; and Lord 
Chancellor granted the injunction to reſtrain the defen- 
dant from cutting timber, which ſerved for ſhelter or 
ornament to the houſe, or which grew in lines, avenues, 
or ridings for ornament, and alſo any other timber in the 
park, which was not of proper growth to be felled. 
And his locdſhip in this caſe declaced, that courts of 
equity had in this reſpe& eſtabliſhed rules much more 
reſtrictive than thoſe of the Common law; which gave 
tenant for life, without impeachment of waſte, as large 
a power over the timber, as tenant in that 
timber might be had for publick uſe. 5 Bac. Abr. 495. 
MSS. Rep. in Chan. 1744. Packingten v. Packi 

Likewiſe where A his marriage 
the uſe of himſelf ind K his wite, and 
two bodies; afterwards A died without iſſue, AC. 
red D. the defendant, being then tenant in tail 
poſſivility of iſſue extin& : And M. and D. having 
ſome trees in a grove that grew near, and was 


1111 


Hi 


+ 


have been growing up again 
able that he ſhould let them 


So in the caſe of tenant far life ; remainder to the firſt 
or life; without impeachment of waſte, with remain- 
over; the firſt ſon, by the leave of the leſſee of tenant 
tor life, comes upon the land, and fells the trees; altho* 
could not in that caſe be puniſhed by an action of 
waſte, yet he was injoined by this court. Id. Ibid. 

Likewiſe, where 4. on the marriage of his eldeſt ſon, 
in conſideration of 10000 J. portion, ſetiled (inter alia) 
Raby Caſtle on himſelf for life, without impeachment of 
waſte, remainder on his fon for life, and to his firſt and 
other ſons in tail male; afterwards, having taken ſome 
diſpleaſure to his ſon, he got 200 workmen together, and 


of a ſudden ſtripped the caſtle of the lead, iron, glaſs, 


doors, and boards, c. io the value of 3000 l. And 


the court, on the ſon's filing his bill, granted an injunc- 
tion to ſtay committing of waſte in pulling down the 
caftle, and upon hearing the cauſe, not only the injuncti- 
on to continue, but that the caſtle ſhould be repaired, and 
put in the ſame condition it was in, and for that pur- 
poſe a commiſſion was to iſſue to aſcertain what ought to 
be repaired, and a maſter to ſee it done at the charge 
and expence of the father, and the fon to have his coſts. 
2 Vern. 738, 739. 1 Salk. 161. S. C. Vane v. Ld. Ber- 


nard. 


Vol. II. Ns. 135. 
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Biſhop of Lenden, in Elward the fixth's time, made a 
long | of which there were about twenty years to 


come, and the leaſe was made without impeachment of 


| waſte; V. in whom by ſeveral mean aſſignments the re- 
mainder of this leaſe was veſted, _— with brick- 
makers, that they might dig and carry away the ſoil of 
twenty acres fix feet deep, provided they did not dig a- 
dove two acres in the year, and levelled thoſe acres be- 
fore they dug up others. The (now) biſhop of London 
| having the inheritance in right of his biſhoprick, brought 
a @ bill to injoin the digging of the ground for brick; Lord 
| Chancellor Parker directed, that W. might carry off the 
brick he had dug, but ordered an injunction to ttop fur- 

| ther digging. 1 f. Will. 527. Biſhop of Landon v. Webb. 


5. What relief may be given in equity in caſes of waſte. 


A dill was brought to reſtrain tenant in dower from 
getting peat ; Lord Chancellor diſmiſſed it with coſts, as 
it appeared to be vexatious ; the peat the ſold not being 
above the value of 10 4. But herein it was ſaid, that 
digging peat is in many places the ordinary boot; and 
perhaps the only fryit that can riſe from the land. They 
do not carry away the ſoil, for they dig off the turff, then 
take away the peat, and lay the turff down again: And 
the tenant for life can no more dig peat to ſell, than cut 
down timber to fell ; and the Chancellor ſaid, if he was 
e but that the 
ale was of too frivolous a nature to maintain the ex- 


Bac. Ar. 496. MSS. Rep. Wilſen v. Bragg. 


Sc. remainder to C. the plaintiff in tail, remainder over, 
ith power to J. with conſent of truſtees, to fell timber, 
| ariſing to be veſted in lands, &c. to the 
ſame uſes, c. A. felled timber to the value of 30001. 


4 had ſuffered ſome of the houſes to go out of repair. 
prayed an account and injunction. The maſter 
of the rolls ſaid, that the timber might be conſidered un- 


der two 


ions, to wit, ſuch as was thriving, 


prudent man and good huſband would fell, &c. 
and ordered the maſter to take an account, c. and the 
of the former which was waſte, and therefore be- 
to the plaintiff, who is next in remainder of the 
| ——— hav to the plaintiff, and the value of the 


other is to out according to the ſettlement, Ec. 
| but as to repairs, the court never inte in caſe of 
| permiſſive waſte, either to prohibit or give ſatisfaQtion, 
| 


as it does in caſe of wilful waſte; and where the court 
have juriſdiction of the principal, viz. the probibiting, i 


| does in conſequence giye relief for waſte done, either 
way 


of account, as for timber felled, or by obliging the 
party to rebwld, Sc. as in caſe of houſes, c. and men- 
| tioned lord Bernard's caſe as to Raby Caſtle. 2 Fern. But 
| as to repairs, it was objected that the plaintiff here had 
| no remedy at law by reaſon of the mean eſtate for life to 
the truſtees, between plaintiff*s remainder in tail, and the 
| defendant's eſtate for life, and that therefore equity ought 
to inter poſe, &c. and that it was a point of conſcience. 


A lord of a manor may bring a bill for an account of 
| ore dug, or timber cut by the defendant's teſtator. Thus, 

A cuſtomary tenant of lands, in which was a copper 
mine, that never had been opened, opened the ſame, and 
dug out and ſold great quantities of ore, and died; and his 
heir continued digging and diſpoſing of great quantities 


| out of the ſame mine. The * of the manor brought a 
h - bil 
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bill in equity agairſt the executor and heir, praying an 


account of the (aid ore; and alledged that theſe cuſtom- | life ſhall, in waſte, recover damages in proportion to the 


ary tenants were as cupyhold tenants, and that the free- 
hold was in the plaintiff as lord of the manor and owner 
of the ſoil; and that the manner of paſſing the premiſ- 
ſes, was by ſurrender into the hands of the lord, to the 
uſe of the furrendree. It was inſiſted for the defendants, 
that it did not appear, that the admittance in this caſe 
was to hold ad voiuntatem damini ſecundum conſuetudinem, 
Sc. without which words, it was inſiſted, that there 
could be no copyhold, as had been adjudged in Lord Ch. 
J. Halt's time. And Lord Chan. Cowper ſaid it would 
be a reproach to equity to ſay, that where a man has ta- 
ken another's property, as ore, or timber, and diſpoſed 
of it in his life-time, and dies, there ſhould be no reme- 
dy. 83 Rep. 406. pl. 112. Bifhop of Wincheſter 
v. Knight. | 

Converting a brew-houle into tenements of a greater 
value, is waſte, notwithſtanding the melioration, by rea- 
ton of the alteration of the nature of the thing and of 


the evidence; and ſo reſolved on a trial before Hale, Ch. | 


J. and the jury gave the verdict accordingly, and 100 
marks ſingle damages, which being trebled, amounted to 


200/. which the Chancellor compelled Cole to take. Lev. | 


31m. Cole v. Green. 
built ſeveral houſes, and thereby improved the rents from 
200 J. a year to 1400 l. a year, and quietly enjoyed the 
ſame for 20 years and more, and then an action of waſte 
was brought for pulling down a brick wall, and cutting 
down fruit trees, and digging gravel for laying the foun- 
dation of the houſes built on the ſaid ground. He 
brought a bill ſetting forth, that ſuch building could not 
be accounted any waſte, but rather a melioration and 
improvement of the land. The defendant pleaded the 
ſtatute, by which proviſion is made for bringing actions 
of waſte. But the court over-ruled the plea, and order- 
ed the defendant to anſwer and to ſpeed the cauſe. Fin. 
Rep. 135. Wild v. Sir Ed. Stradling. 
An under-tenant of a jointreſs commits waſte 


| s waſte ſpar ſim, 
ſo as at law the eſtate was forfeited, but inſiſted that he 


had improved the eſtate from 40 J. to 60 /, fer annum, 
and offered to take a leaſe of it at that rent for 50 years, 
and to anſwer the value of the timber on a dam- 


quantum 
nificatus. Duere. 2 Vern. Rep. 263. pl. 247. Ligo v. 


Smith and Leigh. 


One ſeiſed in fee of lands in which there were mines, | 


all of them unopened, by a deed conveyed thoſe lands, 
and all mines, waters, trees, &c. to truſtees and their 
heirs, to the uſe of the grantor for life, (who ſoon after 
died) remainder to the uſe of 4. for life, remainder to 
his firſt, &c. ſon in tail male ſucceſſively, remainder to 
B. for life, remainder to his firſt, c. ſon in tail male ſuc- 
ceſſively, remainder to his two ſiſters C. and D. and the 
heirs of their bodies, remainder to the grantor in fee. A. 
and B. had no ſons, and C. one of the fiſters died without 
iſſue, by which the heir of the grantor as to one moiety 
of the premiſſes, had the firſt eſtate of inheritance : A. 
having cut down timber and ſold it, and threatened to 
open the mines; the heir of the grantor, being ſeiſed of 
one moiety ut ſupra, by the death of one of the ſiſters 
without iſſue, brought his bill for an account of the moi- 
ety of the timber, and to ſtay A.'s opening of any mine: 
And it was adjudged the right to this timber belongs to 
thoſe, who at the time of its being ſevered from the 
free hold, were ſeiſed of the firſt eſtate of inheritance, 
and the property becomes veſted in them. 2 f #7. 
240. Whitfield v. Bewit. | 

A bill was brought againſt the executors of a jointreſs, 
to have a ſatisfaction out of aſſets for permiſſive waſte 
upon the jointure of the teſtatrix, Cc. But by Cowper 
J. the bill muſt be diſmiſſed, for here is no covenant that 
the jointre(s ſhall keep the jointure in good repair; and 
in the common caſe, without ſome particular circum- 
ſtances, there is no remedy in law or equity for permiſ- 
five waſte after the death of the particular tenant. Fin. 
Abr. tit. Waſte, 7 $23 cites MS. Pep. 1 Gee. 1. in 

uck, 


Can. Turner v. 


| 


— 


—— — * — 


| Brown. 


| and other ſons in tail, remainder to B. in tail. 


. 
It has been ſaid in equity, that remainder-man for 


wrong done to the inheritance, and not in 
only to his own eſtate for lite. 1 Vern. 158. Brown v. 

A. being tenant for ninety- nine years, if he ſhould ſo 
long live, with truſtces to preſerve remainder to his firſt 
A. and 
B. beſore iſſue born of 4. fell timber. The eldeſt fon 
of 4. afterwards brings his bill, for an account and ſa- 
tisfaction of the timber againſt B. Per Lord Chan, 


| Plaintiff has no remedy at law either in his own name, 
or in the name of his truſtees. .2. if he had not conſented 


to it, ſhould have brought treſpaſs; for tenant for years 
is conſidered as a fiduciary for remainder-man or his leſ- 


| for. If A. had an eſtate for life, and no limitation to 


truſtees, the plaintiff could have had no remedy ; be- 
cauſe tenant for life might have barred, or ſurrendered 
the whole eſtate to the remainder- man: But here the 
freehold was in truſtees; and the poſſeſſion of leſſee for 
years is in law the poſſeſſion of the owner of the free- 
hold. The truftees however would not here have main- 
tained waſte, becauſe the Common law gave no action 
of waſte, but to the owner of the inheritance; and the 


ſtatute of Glouceſter gives the writ to the ſame perſon ; 
Leſſee for 500 years, of land of about 200 J. a year, | 


but the truſtees are in no other condition than remainder- 
man for life. Truſtees may bring a bill in equity to 
ſtay waſte, before the contingent remainder comes in efſe. 
If the truſtees had brought ſuch a bill, the court, as to 
trees actually cut, would have obliged them to have 
made ſatisfaction in money, io have been ſecured to at- 
tend the contingent uſes. Where there is tenant for 
life or years ſubject to waſte, and timber is blown down, 
the owner of the firſt remainder in tail veſted, ſhall have 
it; for the Common law conſiders an eſtate in contin- 
gence as no eſtate : and when the tree is ſevered the pro- 
perty veſts in ſumebody. If there be tenant for life, 
remainder for life, remainder in fee, remainder-man can 
have no action for waſte, becauſe plaintiff muſt recover 
the place waſted, which would be in juſtice to the re- 
mainder over; but ſuch a remainder-man of the inheri- 
tance after the intervening eſtate may have trover for 
the trees, and if remainder-man for life dies in the life of 
remainder-man in fee, he may bring waſte. 5 Bac. Ar. 
498. MSS. Rep. Garth v. Cotton, 26 Geo. 2. 

Tho? an injunction is a proper remedy, yet it has ne- 
ver been determined that a bill for an account cannot be 
maintained afterwards: And tho' a recovery was ſuffered 


after waſte done, it was for the uſe of plaintiff and his 


heirs, which is no new uſe, and ought not to bar waſte 
in equity. It is true, action of waſte dies with the per- 
fon, but tho? waſte will not lie at law, as the perſon 


committing it is dead, yet he may have relief in this 


court. It has been held in all caſes of fraud, the reme- 
dy never dies with the perſon, but relief may be had 
inſt the executor out of aſſets ; and this court will 
follow the aſſets of the party liable to the demand ; and 
colluſion in this court is the ſame as fraud. Decreed a ſa- 
tisfaQtion to be made to the plaintiff for the value of the 
timber, as he is now tenant in fee of the eſtate ; but 
would not give any intereſt, as that would be carrying 
it too far. 5 Bac. Abr. 499. For more learning 
- 2 ſee 5 Bac. Abr. and 22 Vin. Abr. tit. 
aſte. 

WASTEL-BOWL, (from the Sax. J/aſ-heal, i. e. 
health be to you) A large filver cup or bowl, wherein the 
Saxons, at their entertainments, drank a health to one 
another, in the phraſe of waſs-heal : And this waſtel or 
waſs-heal bowl, was ſet at the upper end of the table in 
religious houſes for the uſe of the abbot, who begun the 
health or poculum charitatis to ſtrangers, or to his frater- 
nity, Hence cakes and fine white bread, which were 
uſually ſopped in the waſtel-bow], were called waſtel- 
bread. Matt. Parif. 141. 

WASTORS, Were a kind of thieves ſo called; men- 
tioned among robkers, draw-latches, Ic. Stat. 4. Hen. 


g. 27. 
— WATCH 


W A IT 


WATCH AND WARD. Watching is properly in- 
tended of the night, and warding for the day time. Dalt. 
c. 104. Stat. 13 Ed. 1. cap. 4 The ſtatute of 1 wet 
cnacts, that “ In great walled towns, gates ſhall be ſhut 
tiom fun-tct to ſun-tiſe, and no perſon ſhall lodge in the 
tuburbs trom 9 of the clock until day, unleſs his hoſt 
will anſwer for him; and the bailiffs of the towns, e- 
very week or 15th day, ſhall make enquiry of all per- 
ſons lodged in the ſuburbs, or out-parts of the town; 
and ſhail.call to account thoſe who have lodged or re- 
ceived ſtrangers, or ſuſpicious perſons ; and a watch ſhall 
be kept yearly, from the feaſt of Iſcenſſon to St. Michael 
in manner following, viz. in every city 6 men ſhall 
keep at every gate; every borough ſhall have 12, and 
every town 6 or 4 watchmen, according to the number 
of inhabitants, who ſhall watch from ſun-ſet to ſun-rife ; 
and every ſtranger paſſing by them ſhall be arreſted till 
morning ; and if he do not appear to be a ſuſpicious per- 
fon, he ſhall be diſcharged ; otherwiſe he ſhall be deli- 
vercd to the ſheriff, who ſhall keep him till he is duly 
acquitted : And where any perſon ſhall not obey the ar- 
reft, he ſhall be followed with hue and cry by all the 
town, and the towns near; and ſo hue and cry ſhall be 
made from town to town, until he be taken and deliver- 
ed to the ſheriff as aforeſaid.” 

In falſe impriſonment the defendant juſtified that be 
was conſtable of B. and that he appointed the plaintiff to 
watch there, and becauſe he refuſed he put him in the 
ſtocks. And upon this it was demurred, 1ſt, becauſe 
the defendant did not ſhew that the plaintiff was an in- 
habitant there; and that he cannot appoint a | 


to 
_ watch, neither by this ſtatute nor the ſtatute of 5 H. 4. 
cap. 3. 2dly, It was moved that the conſtable cannot 
impriſon one for refuſing to watch, but muſt complain 
to a juſtice of peace, and he may infli puniſhment up- 
on the refuſers. 3dly, That he ought to ſhew it was the 
plaintiff's turn to watch. The court held, that for the 
ficſt cauſe clearly, the plea is not good; but for the ſe- 
cond, Wray held, that the conſtable might impriſon one 
| for the plaintiff.” ay = 
cauſe it was adjudged intiff. IS. 204. 
Mich. 32 & 33 Eliz. in B. v. 


J Hawkins ſays, 2 Hawk. P. C. 80. caf 
it has been reſolved, that a — 
inhabitant of a town, cannot be com 
virtue of the ſtatute of Winchefter, to keep watch in 
it; but ſays, it ſeems to be agreed, that every inhabitant 
is bound to 
cient perſon to keep it for him: From whence it fol- 
lows, that he is indictable for a refuſal ; but it is not a- 
that he may be committed by the conſtable till he 
conſent to do his duty. ' 
S. was indicted for that he, on the 19th of June, c. 
and before, being an inhabitant, was ſummoned to 


7 


keep it in his turn, or to find another ſuffi- 


| 


| 


M. in B. R. Prickman v. Tripp. 


w A TFT 
Perſons aggrieved by aſſeſſments for watch and 
| ward may appeal to the Mayor, Cc. 11 Geo. 1. c. 18. 


fr 

WATCHES, made by artificers, are to have the 
makers names, &c. under the penalty of 20/. Stat. g £9 
10 V. 3. c. 28. See CLocks and Warcnzs. 

WATER, In which are included navigable rivers 
and ſtreams; for the ſtatutes relating thereto, ſee Ri 
VERS. | 

WATER-BAILIFF, An officer in port-towns, for 
ſearching of ſhips. Alſo in Londen, there is a water- 
bailiff who hath the ſuperviſing and ſearching of fiſh 
brought thither ; and the gathering of the toll ariſing 
from the Thames; and he attends on the Lord Mayor, 
having the principal care of marſhalling the gueſts at his 
table, and arreſts men for debt, or other perſonal or cri- 
minal matters upon the river Thames. 28 H. 6. c. 5. 

WATER-COURSE, A water-courſe does not begin 
by preſcription, nor yet by aſſent, but begins ex jure nu- 
ture having tak n this courſe naturally, and cannot be 
averted. Per Mbitlack J. 3 Bulſt. 340. in caſe of Surry 
v. Piggott. 

If one had ancient ponds, which were replenithed by 
channels out of a river, he cannot change the channels, 
if any prejudice accrue by it to another. Per Car. Het. 
32. Mich. 3 Car. B. R. Duncomb v. Randall. 
| Incaſe the plaintiff declared, that the 1ſt of Muy 1 

V. MA he was poſſeſſed of a houſe from which a courſe 
of water per & trans the garden of the defendant currere 
debuit & debet, C c. The court gave judgment for the 
plaintiff; but an exception being taken becauſe he does 
not ſay that the water ever ran from the houſe, or that 
he was poſſeſſed of it, but only that debuit, the court or- 
dered it to be put into the paper again; & adviſare vult ; 
and afterwards this being a poſſeſſory action it was ruled 
to be well enough. Skin. 316. Paſch. 4 . M. in B. 
R. Fackſen v. Savage. 
caſe the plaintiff declared, that he was poſſeſſed of 
an ancient me in Com. S. and that a certain water- 
courſe at D. currere debuit & adbuc debet in quendam fon- 
tem, and as often as the well overflowed run into the 
plaintiff's houſe for his neceſſary uſe, and that the defen- 


* * 


— 


Lange 


— 


* by 


dant dug the ground ſo near the wall and placed a ciſ- 


tern there, ſo that the water was diverted and did not o- 
verflow from ſuch a day, whereby the plaintiff loſt his 
neceſſary water. After verdi& for the plaintiff it was 
moved, 1ſt, That there was no terminus a quo. 2dly, 
That it is not averred that it uſed to overflow. 3dly, Nei- 
ther is there a ſufficient diverſion alledged ; but reſolved 


that it is not neceſſary to alledge a terminus @ quo, and 
that the other informalities are cured by verdict; and 


judgment for the plaintiff. Comb. 231. Mich. 5 V. 
Skin. 389. pl. 25. 8. 
C. accordingly ; and as to the firſt objection of the want 


of a terminus a quo, it is not neceſſary in this caſe, he hav- 
ing ſhewn, that the ſtream was uſed to run to the well, 
and he having diverted it when it was at the well, this is 
a tort, and it is not material from whence it comes; to 
| whiclvit was faid at the bar, that the terminus was ne- 


watch with B. a conſtable, but made default. Excep- 
tions were taken, firſt, becauſe it does not ſay that he 
continued to be ſo. Secondly, That notice was given 
him to watch within the pariſh. Thirdly, Becauſe it 


was that he did not watch with B. a conſtable ; whereas 
he ſhould have faid that he did not watch at all ; for 
poſſibly he might watch the ſame night with another 
conſtable. It was anſwered, that this indictment is 
founded at Common law, and not upon the ſtatute of 
Winton. And as to the ſecond, there may be an extra- 

ial place where the conſtable is to watch. But 
nothing was ſaid to the third exception. The court bid 
them plead to the inditment ; for they would not quaſh 
it. 5 Afed. 393. Paſch. 10 V. 3. B. R. The King v. 

nford. 


For the watch in London, ſee Stat. civ. Lond. 13 Ed. 
12 of peace ſhall have power to puniſh the offen- 
ders. 2 Ed. 3.c.6. | | 


Commiſſioners to ap 
perſons. 10 Ed. 3. ft. 2. c. 3. Art. 1. Ge. 
Petty watch kept on the coaſts, 46 Ed. 3. 


Watch ſhall be kept on the coaſts as formerly, 5. II. 
4 & 


ceſſary, otherwiſe the jury could not know that there 
| was ſuch a current, if it be not ſhewn; but per Cur. 
'This ought to have been in proof, but it is not material 
after a verdict. And as to the ad it was held, that con- 
it & debuit is ſufficient; and as to the 3d, that no act 
of diverſion is alledged, for it is not ſufficient to ſay that 
he had diverted the current, but he ought to ſhew an 
act which was the cauſe of the diverſion, which the 
court might adjudge a ſufficient cauſe; ſed non allocatur ; 
and after it was adjudged for the plaintiff, and that the 
count was good after a verdict, tho” it might have been 
in a better manner; for it was not all that the 


water had uſed to run from the well to his houſe ſo cer- 
tainly as it might have been; but all theſe things ſhall 
be intended to be proved upon evidence, and fo aided by 
the verdict. Skin. 


| B. R Prickman v. 


50 ph. 25. Mich. 5 W.& M. in 
"ripp. | 
In caſe for diverting a water-courſe which the plaintiff 


had to a mill, he counted that the defendaat intending 
, | | | to 


WY 4 T 
| to deprive him of the profit of the ſaid mill did divert the 


water ab antiquo curſu ſuc, per quod he could not molare ſo 
faſt, Cc. after verdict it was moved, that he did not ſay, 


that ke diverted the water from the mill, but from its | 
ancient courſe, per quod, &c. and that molare was infen- | 


ſible ; but the plaintiff had his judgment; and they held, 
that the word (molare) being in . 
be given for it, and that the declaration had been good if 
| that part had been left out. 5 Med. 206. Paſch. 8 IF. 3. 
B. R. Ribas ds v. Hill. See 22 Vin. Abr. 525—528. 
WATER-GAGE, a fea wall or bank, to reſtrain the 
current and overflowing of the water : And it fignifies 


an inſtrument to gauge or meaſure the quantity or deep- | Covent 


neſs of _— l Ty 

WAT ANG, — 1 © 2 word 
for a trench or courſe to carry a of water; ſuch 
as are commonly made to drain water out of marſhes. 
Ordin. Mariſe. de Ramn. Chart. H. 3 


WATER-GAVEL, was a rent paid for fiſhing in, or | 
other benefit received from ſuch river. Chart. 15 H. 3. 


WATER-MEASURE, is than Winchefter 
meaſure, and uſed for ſelling of coals in the pool, &e. 
mentioned in ſtat. 22. Car. 2. 

WATERMEN, the fares of Londen watermen limit- 
ed, 6 H. g. c. 7. 

Regulations of the watermen upon the Thames, 2 Ph. 
& AM. c..16. —— 

Penalty on watermen | 
miſſion for the King's ſea ſervice, 2 & 3 P. & AM. c. 16. 

Mariners licenſed by the Trinity-bouſe may ply as 
watermen upon the Thames, 8 EL. c. 13. J 5. 

What apprentices watermen may take, 1 Fac. 1. c 
16. 4 Ann. c. 13. C 1. 2 Geo. 2. c. 26. 

For the government of the watermen and lightermens 
company, 11 C12 W. 3. c. 21. 98 

Rules for ſtationing ferries on Sundays, 11 12. z. 
c. 21. , 13. 

Court 


watermens company, 4 Ann. c. 13. C 2. 
Watermen ſummoned by the rulers of the company, 
to ſerve on board the fleet, and not appearing to be dif- 
abled, &c. 4 Hun. c. 19. /. 18. . : 
Watermen not to take apprentices, without regiſtering 
their habitations, 2 Geo. c. 26. 10 Ges. 2. c. 31. F 5. 


F ago firyhean, +. exempted from the rule of 


the watermens company, 2 2. c. 24. 


Owners of keys may uſe their craft, 2 Geo. 2. c. 26. | 


Not to take apprentices under 14 years of age, 10 Geo. 


2. F. 31. ö : 
limited, 10 Geo. 2. c. 31. f. 8. 


If they exceed the number, and any paſſenger de | 


and Billingſyate, | 
WATER-ORDEAL. Our ignorant and ſuperſtitious | H. 


drowned, felony, 10 Geo. 2. c. 31. C 8. 
A tide bell to be rung at 
10 Ges. 2. c. 31. f. 12. 


anceſtors had a cuſtomary way of purgation, which they 
called Fadicium Dez, believing it to be the interpoſition 
of divine provi or as it were the immediate judg- 
ment and decifion of God himſelf. This was 

by fire-ordeal, or by water-erdeal, and this latter was 
either by hot water, or by cold water. The 
by het crater was for the party acentat to theult dis hambs 


or feet into ſcalding water, on pr ion that his inno- 
cence would receive no harm. That by cold water, was 
for the defendant to be caſt into a 


or river, (as they 
now pretend to try witches) er he would fink or 


calidum vel per pro diver fitate con- 
Dr 
x . » abt. 1727. 
WATLING-STREET, is one of thoſe four — 
which the Ramans are ſaid to have made here, and called 
them Conſulares, Pretorias, Militares & Publicas. This 
fireet is otherwiſe called Werlam- Et flrata quam 


ſeilicet 
n, 


filii Wethe regis ab orientali mari iſue ad occidentale per | 


ble, no damages could | 


in the preſs by com- 


of aldermen may amend the by-laws of the 


men, and other ruſticks, as Glazvill reports i tal 
caſu tenetur purgare is qui accuſatur fer Dei judicium, 


W E D 


| Angliom froverunt. R. Hov. f 248. a n. 10. This 


leads from Dover to London, St. Albans, Dunſtable, Toxwer- 
cefter, Atberſton, and the Severn, near the Wrekin in 


39 El. c. 2. The ſecond is called /tenild-freer, fo called 
| ab [cents, ſtretching from Southampton over the river If 
at Newbridge; thence by Cambden and Litcbfeld; then 
it paſſeth the river Derwent by Derby, io to Belſcover 
caſtle, and _- at Tinmouth, The third was called The 
| Foſſe, becauſe in ſome places it was never perfected, 
| — a large ditch, leading from — though — 
vonſbire, by Tetbury, near Stew in the Wolds, and beſides 
ry to Leiceſter, Newark, and fo to Lincoln, The 
fourth was called Ermine or Erminage-ftreet, beginning 
to Soutbampton. 


WAX-CHANDLERS, the price fixed of their wares 
limited, 1 Here. 6. c. 12. Wax ſhall be truly wrought 
and marked, and penalty of mixing roſin with waz, 23 
Eliz. e. 8. Penalty of 5/. or pillory on iti 

marks, 23 El. c. 8. ſect. 6. Wax imported to what du- 


| liable, 4 . Me. c.5, , 2 
| 7 WAXSHOT or W. 


| T, (Ceragiam,) This was 
| anciently paid thrice a year towards the charge of candles 
in churches. Tributum in eccleftis pendebatur ad 


ſubminiſlrationem cere & luminari Spelm. | 
WAY, (via) a paſſage, ſtreet, or road. Litt. And 
where 2 man has a way to his cloſe, he cannot go fur- 
ther without preſcription; but it is held, if he go to a 
| mill or bridge, it may be otherwiſe. 1 Lord Nm. 75. 
See Hrenwar. ; | 
-WEALD, or WALD, in the beginning of names of 


2 Cay ** 


places, ſignifies a fituation near a wood, from the Sex. 
Wald, i. e. a wood: And the parts of the coun- 
ties of Kent and Suſſex, are called the Fealds ; though 


miſprinted Mildes in the ſtatutes 14 Car. 2. c. 6. 
MEAT, (from the Sax. Heal, i. e. firages, and 
reaf, ſpoliatio ) is the robbing of a dead man in his grave. 
. Ethelred. cap. 21. | 
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4c. 12. 1 H. 5. c. 2. 
Commiſſions ſhall be awarded to keep the waters and 


„ 4 


3 Jac. 1. 


* 


12. 
wear on the Exe near Exeter ſhall be conti- 


ing, 2& 3 P. M. c. 11. Repeal of a clauſe prohibit- 
ing weavers out of c towns to take 
. & M.c.g. See Woortey ManurFacTUuRE. 
WEDBEDRIP, the cuftomary fervice which inferior 
tenants paid to their lord in cutting down their corn, or 
doing other harveſt duties. From the Sax. Wed, a cove- 
| nant or agreement, (whence to wedd, wedding, a wedded 
huſband. 


bropſhire, extending itſelf to Angleſe; in Wales, Anno 


ß: — 


W E N 


Euſband, a wedded bond ſlave, c.) and Biddan to pray 
or de ſite, and rippan io reap ur mow. As if a covenant | 
of the tenant to reap for the lord at the time of his bid- 
ding or commanding. Tarach. Antiq. 401. Cotoci, 
edit. 1727. 

WEIGH, or WEY, (woga) Is a weight of cheeſe 
or wool, containing two hundred fifty-ſix pounds of avoir- 
du- ois. A weigh of barley or malt is fix quarters or 
forty-eight buſhels. A weigh of cheeſe in Eſſex is three 
hundred pounds. Et decimam caſei ſui de Herting, preter 
unam peiſam que pertinet ad ecclefiam de A. Mon. Angl. 


3 Par. f. 80. d. Where Peiſa ſeems to be uſed for a 

weigh, Coke's 12 Rep. fol. 17. mentions eighty weighs of 

bay-ſalt. Cowel, edit. 1727. | 
WEICHTS, pondera : There are two forts of them 


| 


| {,znis of the offender. 


W H A 
_ WERT, (Sax. wera) is the ſum paid in ancient time 
for killing a man, when ſuch crimes were puniſhed with 
pecuniary mulds, not death; or it is pretium redemp- 
Leg. Eg. Conf. cap. it. 
WERELADA, (from the Sax. were, i. e. pretium ca- 
| pitis hominis accifi, and ladian, purgare) Was where a 


man was flain, and the price at which he was valued 
not paid to his relations; but the party 


denied the fact; 
when he was to purge himſelf by the oaths of ſeveral 
perſons, according to his degree and quality, which was 
called werelada, Leg. H. 1. c. 12. 

WERGEL. D, (wergelds) the price of homicide ; 
pad partly to the King for the loſs of a ſubject, partly 
to the lord whoſe vaſſal he was, and partly to the next 
of kin of the perſon ſlain. LL. H. 1. 

WEST-SAXONLAGE, Was the law of the H- 
Saxons. See MERCHENL.AGE. 

WESTMINSTER, Weſtmonafterium, was the anci- 
ent ſeat of our Kings, and is now the well-known place 


| where the High Court of Parliament, and Courts of Ju- 


dicature fit. It had great privileges granted by Pope Ni- 
chalas ; among others, ut amplius in perpetuum Regie con- 
flitutronis loc us fit, atque 1 regalium in ſignium. 
Ep. ejus ad div. Edæuurd. Tom. 3. B. f. 1228. See Cry, 
and 4 Infl. 255. f 

Rules for government of the 12 wards in Mſtminſſter, 


| 27 El. printed in 1713. | 


The inhabirants of Weſtminſter excuſed from ſerving 


on juries for Middleſex, 7 & 8 . 3. c. 32. C 9. 


A new place appointed for IZeftminfter market, 23 G. 


frenif. 2. c. 14. 
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"© 9d: of ward to wild enn | 


14 Ed. 3. ft. 1. c. 21. 13 K. 2. fl. 1. c. 9. ; 
3 for elloging weights and ccnkrres grods- 
bited, 18 Eg. 3. fl. 2. c. 4 | 

Aunce|-w put out, 25 Ed. 3. ff. 5. c. 9. 27 Ed. 
3. fl. 2. 6. 10. 34 Ed. 3. c. 5. = 

and weights for wool to be ſent to the ſhe- 

riffs, 31 Ed. 3. fl. 1. c. 2. Eat 

„ 3 1.6 «5 
11 H. 6. c. 8. 

mange —2 
7.64 8 c. . 12 H 7. 6. 5. 

N r of pilleey, Ur. on offenders 11 H. 7. c. 4. 
Who ſhall ſeal meaſures, where there is no clerk of 
the market, 22 U 23 Car. 2. c. 12. 4 

Weights and meaſures to be marked, 31 Geo. 2. c. 17. 
J 9. See Mzasure, and 22 Vin. Ar. 533. 

WEIGHTS OF AUNCEL, in lat. 14 
Ed. 3. f. 1. c. 12. See Aunczl-Wicur. 

weND, Wendus, (i. e. perambulatio, from the Sax. 
wendam ) Signifies a certain quantity or circuit of ground. 
Rental. Regal. Maner. de Wye, pag. 31. 

Vor. II. Ne 135. 


For building a ſquare in Dean's yard, 28 G. 2. c. 54. 
Pg conſtables to be appointed yearly in Meſimia- 
r, 29 C. 2. c. 25. 
Penalties on perſons refuſing the office of leet jury- 
men or conſtables in We/tminfter, 29 G. 2. c. 25. ſ 4 


& 5. | | 
Mts co as 
years, 29 G. 2. c. 25. .. 9. 
Perſons may act as commiſſioners of the land tax in 
8 „ Who have leaſchold eſtates of 20 l. per Aun. 
2. c. 26. / 4 
. we atk of cat 
ment to be widened. 29 G. 2. c. 38. | 
For enabling the dean and chapter of Weſtminfler to 
grant a long leaſe, 29 G. 2. c. 26. 
For re-building the terrace and water-gate at York 


Buildings, 29 G. 2. c. 90. TS 
Q from Cackſpur-ftreet to Spring 


For widening the ſtreet 
Garden, 30 G. 2. c. 34. 

WESTMONY AND ICELAND, Fiſhing veſſels 
not to proceed thither till the torch of March 15 Car. 2. 
c. 15 
WHALES, WHALE-BONE, FINS, OIL AND 
BLUBBER, The King's prerogative in whales, 17 Ed. 
2. 8. 1. c. 11. | 
Wbale-fins, bones, oil, or blubber, where to pay 
double aliens cuſtom, 12 Car. 2. c. 18. , 5. Se 

Duty on whale-fias, 9g & 10 V. 3. c. 45. 10 rn 
FF. z. c. 21. , 31. 9 4nn.c 21. f.1. | 

Plantation whale-fins to pay as Greenland, 10 & 11 
W. 3. c. 21. / 31. | 

W hale-fins, &fc. imported by the Greenland 
not charged, 10 & 11 V. 3. c. 25. 17. $G.2.c 28 


L 2. 
” Farcgn an uc 98 10. 3. c. 


© WHARF, (wharfe,) Is a broad plain place near a 


creek or hitch of the water, to lay wares on, that are 
t to or from the water. 12 Cay. 2. c. 4. 
HARFAGE, (wharfagium) Is money paid for 
landing wares at a wharf, or for ſhipping or taking goods 
into a boat or barge from thence. It is mentioned in 
ſtat. 17 H. g. c. 26. and 22 Car. 2. c. 11, &c. 


| 9 K WHAR- 


1 


WHARFINGER, Is he that owns or keeps a war 


or hath the overſight or management of it. Stat. 7 E. 
6. 7. 12 Car. c. 4. and 22 Car. 2. c. 11. 


WIIEELAGE, ( Ratagium) Tributum eft quod rota- | 


rum nemine penditur ; hoc eft, pro plauſtris & carris tran- 
feuntihus. Spe. m. ; 
WHFRLICOTES, The ancient Eng/:/b open chariots 
that were uſed by perſons of quality, before the inven- 
tion of coaches. See Stow's Survey of London, p. 70. 
WHINIARD, A ſward fo called; from the Sax. win- 
nam, i. e. to get, and are, honour; becauſe honour is 
acquired by the ſword. Cowel, edit. 1727. | 
WHITE ASHES, Perſons conveying white aſhes be- 
yond fea, what to forfeit, 2 & 3 Ed. 6. c. 26. Pearl 
aſhes may be imported from Germany. 10 & 11 Will, 
3. e. 21. ſect 30. | 
WHITEHART-SILVER, (Candidi cervi argentum,) 
Is a mul& paid into the exchequer out of certain lands 
in or near the foreſt of Mbitehart, which hath continued 
from Henry the third's time, who impoſed it upon Tho- 
mas de la Linde, for killing a molt beautiful white bart, 
which that king before had purpoſcly ſpared in hunting. 
Camb. Brit. p. 150. | 
WHITE-MEATS, Milk, butter, cheeſe, eggs, and 
any compoſition of them, which in time of ſuperſtition 
were forbid in Lent, as well as fleſh, till King Henry the 
ighth publiſhed a proclamation to allow the eating of 
te-meats in Lent. Anno Reg. 34. 1543. Cowel, edit. 
1727. 


| 


WHITERENT, Is a duty or rent of eight-pence, 


payable by every tinner in the county of Devon to the 

Duke 2 See QuiTRENT. 
WHITE-SPURS. A ſort of Eſuires ſo called. See 

E$sqQuirs. | 


were newly baptized to the church between Eater 
and Pentecoſt in white garments. Cowel, edit. 1727. 


WHITSON-FARTHINGS, mentioned in letters 
of King Hen. 8. to the dean of Worcefter. See 
PENTECOSTALS. | | 
WHITE-STRATITS, A kind of coarſe cloth in Deuon- 
ſhire, about a yard and half a quarter broad, raw, men- 
tioned in ſtat. 5 H. 8. c. 2. 
on the ſea-ſhore, or on the bank of a 
. in 
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Landen wic. So Iþfwich is written in 


ſome old charters Filla de Gippo, and ſometimes Fill de | ibid. 1 Inſt. 111. Swinb. part 1. / 5. 
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the laws of King Canute, c. 27. 


WIDOW OF THE KING, (Fidua Regis) Was the, 
that after her huſband's death, being the King's tenant 
in capite, was forced 

dote 


on of a widow. Sciant quod ego Margeria 
R. Smith de Birchore (Com. Heref.) in viduitate & in le- 
gitima mea, remiſi, relazavi, Ac. Dat. apud Bir- 
chere — in feſt. nativitatis Johannis Baptiſte, 
anno 9. 
WIFE, — After marriage, all the will of the 
ife, in judgment of the law, is ſubject to the will of 
the huſband, and it is commonly ſaid, a feme covert 
hath no will, ſed fulget radiis mariti. Co. 4 Rep. Farſe 
and FHembling's caſe. See Perkins, fol. 2, 3, 3. Plowd. 


que fur uxor 


concern chattels only, a teftament. 


„ os © 
Comment, 334. Bret and Rigdon's cale. Dor on! 
— fol. 13. and 4 H. 6. 31. See Baton axy 
INE. | 
WIGREVE, A Saxon word, derived from uv, or wic 
which ſignifies y vm, and greve, prapoſitus, and denotes 
the overicer of a wood, according to Spelman : But wis, 
in Saxon more truly ſignifies via, and fo it may more 
properly intend an overſeer of the highways. Cowel, 
edit. 1727. 
WILD FOWL, The taking of pheafants and par- 
tridges with nets on the ground of another prohibited, 
11 K. . 27. 
Wr the eggs of falcons and ſwans prohibited, 11 
7. c. 1). 
The taking of young herons prohibited, 19 H. 3. 
c. 11. | | 
Killing wild fowl in June and Faly prohibited, 25 H. 
8. c. 1 1. repealed, 3& 4 EA. 6. c. 7. , 
Taking their eggs prohibited, 25 H. B. c. 11. C 3. 
& 4 Ed. 6. c. 7. / 2. g "> 1 
Buying and ſelling pheaſants and partridges (except 


od wh officers of the houſhold) prohibited, 32 II. 8. 


— the eggs or birds of hawks, made felony, 32 
L. 4. . 
The ducks, c. between the firſt of July and firſt of 

September prohibited, 9 Ann. c. 25. ſ. 4. 

The time enlarged between 1 June and 1 Od laber, 10 
Geo. 2. c. 32. f. 10. 
See Game. 
WILL, or LAST WILL AND TESTAMENT, 
| (teftamentum, ultima woluntas). A teſtament is a juſt and 
compleat declaration or ſentence of a man's mind, or 
laſt will, of what he would have to be done with his eſ- 
tate after his death. Or, according to ſome, a will is a 
declaration of the mind, either by word or writing, in 
diſpoſing of an eſtate, and to take place after the death 
of the teſtator. Terms de ley, voc. Teffament. Swinb. 
-y . | © © Abr. part 4. vec. Teftament. Cartb. 
3s. v. Lib. 


It is in Latin called trffamentum, i. e. teflatio mentis, 
the witneſs of a man's mind, and to deviſe by teſta- 
ment, is to ſpeak by a man's will, what his mind is to 


have done after his death: And it is ſometimes called a 


will, or laſt will, for theſe words are fynonyma, and are 

y uſed in our law: However, by the civil 
law, it is only ſaid to be a teſtament when there is an 
executor made and named it it, and when there is none, 
it is but a codicil only; for a codicil is the ſame that a 
teſtament is, excepting that it is without an executor ; 


| and a man can make but one teſtament that can take ef- 


fect, but he may make as many codicils as he will. Id. 
And by the Common jaw, where lands or tenements 


are deviſed in writing, altho” there be no executors named, 


yet that is properly called a laft will; and where it doth 
1 Inft. 111. 

He who makes the teſtament, is called the teſtator; 
and when a man dies without a will, he is ſaid to die in- 
teſtate. Shep. Mr. part 4. voc. Te | 

A teſtamentary ſc hedule without witneſſes, or an exe- 


cutor, has been declared a will. 2 LJ. Raym. 1282 


Powell v. Beresford. 


There are two forts of wills or teftaments : Firſt, in 


writing, which is, where the mind of the teſtator, in his 
life-time, by himſelf or fome other by his appointment, 


is put in writing: Or, fecondly, by word, or without 


| writing, which is, Where a man is ſick, and for fear 


that death, or want of memory or ſpeech, ſhould fur- 
priſe him, that he ſhould be prevented, it he ſtaid the 
writing of his teſtament, deſires his neighbours and friends 


to bear witneſs of his laſt will, and then declares the 


ſame prefently, by word, before them : And this is call- 
ed a nuncupative or nuncupatory will or teftament; and 
this being after the death proved by witneſſes, and put in 
writing by the ordinary, is of as great force for any o- 
ther thing, but land, as when at the firſt in the life ot 
the teſtator it is put in writing. 1 nf. 111. Perk. /. 


476. Waed, part 1. 187. 


A co- 


1 


A codicil is alſo in writing or by word, as a will or 
teſtament is. 
The civilians have other diviſions of wills and teſta- 


ments, ſolemn and unſolemn, privileged or unprivi- 


l-ged, whereof the Common law makes no mention. 
Ia. ibid. | 


1. Who are capable of making a will or teſtament. 

2. What are the requiſites, to conſlitute a good will, 

3. Of wills to paſs lands and tenements. 
4. In what language @ will may be written, and of the 
circumſtances of ſigning, ſealing, atteſiation and publicu- 
tien. 

5. Of re-fubliſbing of a wi'l; what ſhall amount to 
a re. publication, and where a re-publication ſuall make a 
deviſe good. | 

6. What Hall be a ſufficient proof of a will, and in 
what caſes deviſees, legatees and creditors may be admiſt.d 
to prove 4 will. | | 

7. Of nuncupative wills, 

8. Of the nature and 7 of a will and leſtament and 
of a cedicil; and haw wills foall be conſir uc. | 

9. Of revating a will, and where a will ſhall be ſet a- 
fle for fraud 


1. Wha are capable of making a will or teflament. 


An infant, until he be of the age of 21 years, can 
make no will of his lands by ſtatute of 32 & 33 H. 8. 
But by ſpecial cuſtom in ſome places, where land is de- 
viſeable by cuſtom, he may deviſe it ſooner ; and of his 
goods and chattels, if he be a boy, he may make a will 
at fourteen years of age, and not before; and if a maid, 
at twelve years of age, and not before: And then they 


may do it without and againſt the conſent of their tutor, 
father, or guardian. 32 H. 8. c. 1. 34 H. 8. c. 5. 


Swinb. 11. ſe. 2. 
If he or ſhe hath attained to the laſt day of 14 or 12 
years, the teſtament by him or ber in the laſt day 
i reſaid, is as good and lawful, as 


oY chattels until he be of 18 years age. 1 
; 4 8 : 

"; 4 however been agreed in equity, that a female 
may make a will at 12 years of age of a perſonal eſtate, 
and a male at 17 years of age or 15, if he be a perſon 
of diſcretion. 2 Fern. 496. 

A feme covert cannot make a will of her lands and 
goods, except it be in ſome ſpecial caſes : For of her 
lands ſhe can make no will with or without her huſband's 
conſent, ſtat. 32 & 33 H. 8. 4 Rep. 51. Bro. Tefla- 
ment, 13. But of the goods and chattels ſhe has, as ex- 


ecutrix to any other, ſhe may make an executor with- 


out her huſband's conſent; for if ſhe does not fo, the 
adminiſtration of them muſt be granted to the next 
a-kin to the deceaſed teſtator, and ſhall not go to the 
huſband. 12 H. 7. c. 24. Perk. ſedi. 502. Fita. 
Exec. 40. | 

But even of them ſhe can make no deviſe with or 
without her huſband's leave, for they are not deviſe- 
able; and if ſhe deviſes them, the deviſe is void. 
Plowd. 526. 

Of the things due to the wife, whereof ſhe was not 
poſſeſſed during the marriage, as things in action, and 
the like, ſhe may make her will, at leaſt ſhe may make 
her huſband executor of her paraphernalia, viz. her ne- 
ceſſary wearing apparel, being that which is fit for one 
of her rank. Some ſay, ſhe may make a will without 
her huſband's leave, others doubt of this; however all 
agree, that ſhe, and not his executor, ſhall have this 


| mitted, can make no will of his lands or 
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| after her huſband's death; and the huſband cannot give 
| it away from her, and of the goods and chattels her huſ- 
| band has either by her or otherwiſe, ſhe may not make 
| a will without the licence and conſent of her huſband 
| firtt had fo to do: But with leave and conſent ſhe may 
make a will of his goods, and make him her executor if 
| ſhe will. And it is alſo ſaid, that if ſhe does make a will 
of his goods in truth, without his leave and conſent, and 
after her death he ſuffers the will to be proved, and de- 
livers the goods accordingly, in this caſe the teſtament 
is good: And yet if the huſband gives the wife leave to 
make a will of his goods, and ſhe does fo, he may re- 
voke the ſame at any time in her life-time, or after her 
death, before the will is proved. But a woman atter a 
contract with any man, beſore the marriage, may make 
a will as well as any other, and is not at all diſabled 
hereby. 12 Hf. J. 24. 18 Ed. 4. 11. Perk. ſect. 501. 
Fitz. Exec. 28, 199. Br. Teſta. 11. 5 
Like wile, a wife, whoſe huſband is baniſhed by act of 
parliament for lite, may make a will as a feme ſole. 2 
| Fern. 104. | 
A mad or lunatick perſon, during the time of his in- 
ſanity of mind, cannot make a will of lands or goods; 
but fuch a one as hath his /ucida inter valla, clear or calm 


— — — — 


— 


intermiſſions, may, daring the time of ſuch quietneſs 


and freedom of mind, make his will, and it will be good. 


| Swain, 11. % 3. 


So alſo, an ideot, 7. e. ſuch an one as cannot number 
twenty, or tell what age be is, or the like, cannot make 

a will or diſpoſe of his lands or goods; and although he 
make a wile, reaſonable, and ſenſible will, yet it is void: 
| But ſuch a one as is of a mean underſtanding only, that 
has groſſum caput, and is of the middle ſort, between a 


| wiſe man and a fool, is not prohibited to make a will. 


| 1d. part 11. /. 4. | 
An old man likewiſe, who, by reaſon of his great age, 
is childiſh again, ot fo forgetful that he forgets his own 
name, cannot make a will, for a will made by ſuch an 
one is void. Id. Ibid. part 11. . 1. 6 Rep. 23. Mur- 
quis of Nincbeſſer's cale. | | 

So alſo it ſeems a drunken man, who is (o exceſſively 
drunk that he is deprived of the uſe of his reaſon and 
| ing, during that time may not make a will, 
for it is requiſite that when the teſtator makes bis will, 
that he be of ſound and perfect memory, i. e. that he 
have a memory and wnderſtanding to diſpoſe 
of his eſtate with reaſon. Swenb. part 11. J 1. and ed. 6. 

A man who is both deaf and dumb, and is fo by na- 
| ture, cannot make a will ; but a man who is ſo by acci- 
dent, may by writing or ſigns make @ will; and to may 
r c 1d. 

11. 1 C 10. 
And ſo alſo may a man that is blind. Id. part 1. {. 


| 10& 11. 


But an alien enemy, perſons convicted and attainted, 
and recuſants convict, cannot make a teſtament of lands 
or goods. Ward's Infl. 335. | . 

Neither may the head, or any of the members of a 
corporation, make a will of the lands or goods they have 
in common, for they ſhall go in ſucee ion. Fitz. Ar. 
| Teſt. 1. Perk. 498. 
A traitor attainted, from the time of the treaſon com- 
goods, for | 
| are forfeited to the King: But after the time er cod 
| pardon from the King for his offence, he may make a 

will of his lands and goods to another man. Swind, part 
11. F 12. 5 S6Ed6.c. 11. 9. 

A man who is attainted or convicted of 
make a teſtament of his lands or goods, for 
| feited ; but if a man be only indifted, 
the attainder, his will is good for his lands and goods 
both; and if he be indicted, and will not anſwer upon 
his arraignment, but ſtands mute, Cc. in this cafe his 

lands are not forfeited, and therefore he may make a 
will of them. Swinb. part 11. F 13. N. B. 
| If a man kill himſelf, his will as to his goods and 
| chattels is void, but as to his lands is goed. Plowd. 261. 
 Hlales v. Pettit. | 
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A man 
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outlawed perſons are void as to the King or 

has right to the lands or goods by forfeiture or 

iſe z yet the will is good againſt the teſtator him- 

all others but ſuch perſons only. ood, fol. 791. 
4- 


i 
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eftament. 
the civil law the wills of divers o- 
as icate perſons, hereticks, uſurers, in- 
ceſtuous perſons, ſodomites, libeilers, and the like, are 
void; but by our law the wills of ſuch perſons, at leaſt 
as ey 5 are good by the (ſtatutes that enable 
to deviſe their lands. Id. [bid. 
ſhort, all perſons whatſoever, male or female, old 
lay or ſpiritual, at any time before their 
ilſt they are able to ſpeak ſo diſtinctly, or write 
y that another may underſiand them, and per- 
ceive that they underſtand themſelves, may make wills 
of their lands, goods and chattels, and that altho* they 
have ſworn to the contrary; and none are reſtrained of 
this liberty, but ſuch as are before named. 1d. Bid. 


2. What are the requifites to conſlitute a good will. 


fr 


that is capable ; 
are good, there muſt be » donce in efſe, and not poſſe 
one that ſhall have capacity to take the thing 
given, when it is to veſt, or the gift ſhall be void. Shep. 
A. part 4. , 13. vec. Tef®. N 
And hence it is, that where the deviſee of lands or 
ill, doth die before the de- 


LE 
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+ vive 
11 


— 


in his health; that it 
his mind by the anguiſh of his diſeaſe, or by ſiniſter 
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For when the teſtator is moved to make his teſta ment 
by fear, or circumvented by fraud, or overcome by ſome 
immoderate flattery, the ſame is void, or at leaſt voidable 
by exception : and therefore, if a man, by occaſion of 
ſome preſent fear or violence, or threatning of future evil, 
does at the ſame time, or afterwards by the ſame motive, 
make a will, it is void, not only as to him that puts him 


in fear, but as to all others, altho? the teſtator confirms 


it with an oath; but if the cauſe of far be ſome vain 
matter, or, being weighty, is removed, ard the teſſator 
afterwards, when the fear is paſt, confirm e t n 

in this caſe, perhaps the will may be good. An f a 
man, by occaſion of ſome fraud or deceit, be moved to 
make a will, it the deceit be ſuch as may move 2 prudent 
man or woinan, and if the end be evil alſo. e will © 
void, or voidable at the leaſt; but if the deceit be lint; 
and mall, or if it be to a good end, as wc: „ 37 is 
about to give all his eſtate to ſome lewd perivi, in 
his wife and children, and they perſuade the teilator nat 
the lewd fellow is dead, or the like, and thereby procure 
him to give his eſtate to them, this is a goo] will. And 
one may, by hon-it interceſſions, ard modeſt perſuaſi- 
ons, procure another, to make himſelf or a ſtranger ex- 
ecutor to him, or the like, and this will not hurt the 
will; alſo a man may uſe fair and flattering ſpeeches to 


move the teſtator to make his will, and io give his ef- 


tate unto himſelf or fome friend of his: except it be in 


| caſe where the flanerer firſt threatens h . mee him 


in fear, or to his ſfattery joins fraud anc 4 ar 
where the teſtator is a perſon of weak judgment, or an- 
der the government of the flatterer, or in carper from 
him; as when the phy ſician ſhall perſuade his patient un- 
der his hand to make his will, and give his eſtate to 
himſelf : or the wife attending on her huſband in his 
ſickneſs ſhall neglet him, ard in the mean time flatter 
him to give her all: or where the perſuader is importu- 
nate, and will have no denial: or where there is ano- 
ther teſtament made before; for in all theſe caſes, the 
will will be in danyer to be avoided. If I be much privy 
to another man's mind, and he tells me often in his health 
how he intends to ſettle his cſtate, and he being fick, I 


| of my own head, draw a will according to his mind, be- 


fore declared to me, and bring it to him, and aſk him 
whether this ſhall be his will or no; and he confiders of 
it, and then delivers it back to me, and ſays, yes; this 
is a good will. But if otherwiſe, ſome friends of « ſick 
man, of their own heads ſhall make a will, and bring ic 
to 2 man in extremity of ſickneſs, and read it to him, and 
aſk him, whether this ſhall be his will, and he ſays, yes, 
yes: or if a man be in great extremity, and his friends 
preſs him much, and ſo wreſt words from him; eſpecially 
if it be in advantage of them, or ſome friends of theirs; 
in theſe caſes the wills are very ſuſpicious. Id hid. part 


11. J 25. and part 7. ſet. 2, 3, & 4. 


5. That the will be made in the form preſcribed by 


| law. | | 


3. Of wills to paſs lands and tenements. 
By the Common law, no lands or tenements ( 


except 
by particular cuſtom) were deviſeable by any laſt will or 


teſtament, neither could they be transferred from one to 


d | another, but by ſolemn livery of ſeiſin, matter of record 
Jer ſufficient writing. Becauſe it was preſumed, that the 


teſtator would do that in extremis, that he would not do 
proceeded from the diſtemper of 


perſuaſion to which in his ſickneſs he was more ſubject. 
1 Inf. 111. b. 1 Roll. Abr. 608. 
The true reaſon ſeems to be from the nature of the 
feudal tenure, and the relation that was firlt eſtabliſhed 
betwixt the lord and his tenant. For tho' donations af- 


ter length of time were made to the terant and his 


| heirs, or the heirs males or females of his body, under 


certain duties and ſervices, expreſsly reſerved, or which 
the law created; and tho? the words heirs, &c. be words 
of limitation, and appropriated to meaſure out the 
length or continuance of the eſtate: yet they were always 

| urderſtoud 


9211 


underſtood the heirs of the preſent tenant, who being lia - 


ble to the fame ſervices when they came into the tenancy, 
the lord was to have the tuition and education of ſuch 
heirs, in caſe they happened, by reaſon of their minority, 
to be inca of performing the ſervices, that fo he 
might, by his care and diſcipline, ſecure to himſelf te- 
nants always capable thereof, either in their own perſons, 
if they happened to be males, or by proper marriages 
with his tenants, if they proved to be females ; and there- 
fore by no act of the tenant's could he diſpoſe of the feud, 
fo as to defeat the lord of the advantages of his ſeigniory ; 
and hence it was, that a tenant could not deviſe it even 
to his own heir, ſo as to make him a ſer thereof; 
for then he coming in, not by the donation of the lord, 
but the diſpoſition of the tenant, though he remained lia- 
ble to the naked ſervices, yet the lord Joſt the advantages 
of wardſhip, marriages, &c. which were annexed only 
to thoſe who came in upon the terms of his own donati- 
on by deſcent. 1 Eg. Caf. Abr. 401. 

The ſtat. 32 H. 8. cap. 1. uſually called the ſtatute of 
wills, enaQs, ** That perfon having manors, lands, 
Sc. ſhall have power to give diſpoſe, will, and deviſe by 
will, in writing or otherwiſe, by 'a& executed in his life- 
time, all his ſaid manors, Cc. any law, ſtatute, &c. to 
the contrary notwithſtanding.” | 

There have been ſeveral reſolutions concerning wills 
made purſuant to this ſtatute ſince the making Mrs: 
But as the ſtatute 25 Car. 2. which follows, is now the 
proper pattern to follow, having altered the forms by 
requiring more ceremony and a greater exactneſs, it will 
be ſufficient barely to mention ſome of the caſes on this 
ſtatute of 32 H. 8. viz. That the lands mult be fon, and 
therefore lands purchaſed after a will is made will not paſs. 
Vid. Plow. 344. A deviſe of an authority to executors to 
fell is within the act. Moor 341. A man beyond fea 
wrote a letter, in which he declared his will to be, that 
his lands ſhould go in ſuch a manner ; and adjudged a 
good will. Mar 177. So if a man had ordered one to 
make his will, and thereby to deviſe whiteacre to A. and 
his heirs, and blackacre to C. and his heirs, and he had 
written the deviſe to A. but before the deviſe io C. was 
wrote, the deviſor died, yet as to A. this had been a good 
deviſe. 3 Co. 31. b. So a will was held good where a 
lawyer took only ſhort notes, with deſign to reduce it 
into form, which he afterwards did, but the deviſor died 
before it was read to him. 1 And. 34. A will wrote 
- without the appointment of the teſtator, if read to him, 
and approved by him, was held good; figning and ſeal - 


ing was not neceſſary. Cro. Eliz. 100. Dyer 72. a. 2. 
Leon. 35. | 
And farther, by the ſtatute of frauds and perjuries, 29 


Car. 2. c. 3. .. 5. All deviſes and bequeſts of any lands 


or tenements deviſeable by the ſtatute of wills, or by any 


particular cuſtom, ſhall be in writing, and ſigned by the 
party deviſing the ſame, or ſome other perſon in.his pre- 
ſence, and by his expreſs directions, and ſhall be atteſted 
and ſubſcribed in the preſence of the ſaid deviſor by three 
or four credible witneſſes, or elſe they ſhall be utterly 
void and of none effect. | | be 5 
And by /e#. 6. No deviſe in writing of lands, tene- 
ments or hereditaments, or any clauſe thereof, ſhall be 
revocable other than by ſome other will or codicil in wri- 
ting, or other writing declaring the ſame, or by burning, 
cancelling, tearing or obliterating the ſame by the teſta- 
tor himſelf, or in his preſence, and by his directions and 
conſent : But all ſuch deviſes and ſhall remain 
in force until the ſame be burnt, &c. in manner aforeſaid, 
or unleſs the ſame be altered by ſome other will or codi- 
cil in writing, or other writing of the deviſor, ſigned in 
preſence of three witneſſes, declaring tbe fame.” 
Therefore if a will be of lands or tenements, it muſt 
be in writing, and it muſt be committed to writing at 
the time of the making thereof; and it is not ſufficient 
that it be put in writing after the death of the teſtator, 
being firſt made by word of mouth only, for then it is 
but nuncupative ſtill: But if the will be firſt made by 
words of mouth, and be afterwards written, and then 
brought to the teſtator, and he approves of it for his will: 
or if the teſtator, when he declares his mind, appoints 
Vol. II. NL. 135. | 
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| ſome words 


that the 

is writte 

theſe are 

been wri 

and anoth 

dent command he fick 

— ——— declares 

to write it, and * 2 

22 death, 6 but a 

de decl | - 2 
a good if he 

OO what he 
- in this caſe, if t to prove 

Sos man, this 

will be no good wi notary takes 

di goes 


ſhewed or read to him afterwards; theſe are good teſta- 


ments. So if the notary does only take certain rude notes 
or directions from the ſick man, which he agrees to, and 


they be afterwards written fair in his life-time, and not 


ſtood ;. neither is it material whether the ſame be written 
at large or by notes or characters uſual and unuſual, as 
XX. for twenty, or when the figure 1 is uſed inſtead of 
the letter A. if it be uſual in the teſtator's writing, or the 
like; for the will is good notwithſtanding. So alſo, if 
ds be omitted, or improper ſentence uſed, when 
the intent and meaning is apparent; as where a man 
ſays, I make my wife of this my laſt will and teſtament, 
leaving out the word executrix, yet the will is good; and 
this ſhall be underſtood Bur if it be fo done as it can- 
not be read, or by reading the mind of the teſtator can- 
not be known, then the will is void and of no force, in 
like manner as a nuncupative will is when the words 
ſpoken are ſo ambiguous, obſcure, and uncertain that 
wy y the meaning of the teſtator cannot be known or 
ſtood. Swinb. part 4. ſect. 28. | 

The clauſes of the 29 Car. 2. above recited, having 

rendered the circumſtances of ſigning, &c. neceſſary, it 


is next to be inquired, when, in legal conſtruction, theſe 


requiſites ſhall be deemed to have been complied with ; 


| which may be beſt collected by an attention to the fol- 
| lowing caſes. 


It has been held, that ſealing of a will, is a figning 
within the ſtatute of frauds and perjuries. 2 Str. 764. 
Warneford v. Warneford. Ws 


But a will in writing need not be ſealed : But it is 


added, Q if it be good to paſs freehold or inheritance. 
g9L 


Perk. 477. 


Where 


1 


Where the teſtator owns his hand before the witneſſes 
who ſubſcribe the will in the teſtator's preſence, the will 
15 good, t all the witneſſes did not ſee the teſtator 
ſign; and it is obſervable that the ſtatute of frauds does 


if a man ſubſcribes his will in the preſence of two 


ſubſcribe it in his preſence, and after 
makes a codicil in writing, reciting that he had made a 
will and confirmed the fame, (except what was 
excepted by the codicil) and declares, that the codicil 
as iſhes it in the 


the will. Adj tho” it was obj the will and 
codici] made but one will, and the circumſtances of three 
itneſſes wanting, the will was perſected by the codicil. 
Mad. 263. Lea v. Lib. ” 

So if a man makes a will in ſeveral pieces of paper, 
and there are three witneſſes to the Jaſt „ and none 
of them ever ſaw the firſt, this is not a good will. 3 
Med. 263. Lea v. Lib. 

A will of lands was originally executed in the preſence 
of two witneſſes only, and at the diſtance of four 
afterward, the teſtator re-executed his will, by drawing 
a pen on the old ſtrokes, in the preſence of one other per- 
fon, who likewiſe ſubſcribed his name as a witneſs to it. 
Upon an ejectment brought by the heir at law, and on a 
ſpecial verdict, it was determined by the court, that this 
will was properly executed, and atteſted, under the ſta 
tute of frauds and perjuries. 5 Bac. Abr. 509. MISS. 
Rep. Fones v. Dale, B. R. Hill. 16 Geo. 2. 

It was determined by Lord Chancellor, that a will is 
well proved, tho' the witneſſes did not ſee the teſtator ſign 
his name; if he declares it to be his hand-writing to 
them, and they atteſted it in his preſence, and in the 
preſence of each other. 5 Bac. Ar. 509. MSS. Rep. 
Grayſon v. in Chan. 25, 26 Geo. 2. 

A will was atteſted by three witneſſes, in the preſence 
of the teſtator and of each other, but the teſtator did not 
write his name or put his ſeal in their preſence, but 
pry to the paper, and ſaid, that it was his will, and 

had writ it, and that his name Milliam Ellis ſubſcribed, 
was his writing and name; and laid his hand on the ſeal, 
and faid, that was his ſeal. Determined by Lord Hard- 
wicke aſſiſted by Lord Ch. J. Willes, Strange Maſter 
of the Rolls and the Ch. Baron, on a queſtion in this 
cauſe, whether this will ſo executed, was good as a re- 


f 


ſtatute cf frauds? And held clearly that it was; it not 
being doubted but that it was good, as an original will, 
according to the authorities determined on this head, 
that the owning it to be his hand-writing was ſufficient. 
5 Bac. Ar. 50g. MSS. Rep. Ellis v. Smith, Hill. & 
Mich. 27 Geo. 2. | 

The teſtator deſired the witneſſes to go into another 
room, ſeven yards diſtance, to atteſt his will, in which 
there was a window broken, through which the teſtator 
might ſee them. And it was held, that this will was ac- 
cording to the ſtatute of frauds; for tho” the ſtatute re- 
quires atteſting in his preſence, to prevent obiruding ano- 
ther will in the place of the true one, yet it is enough if 
the teſtator might ſee. It is not neceſſary that he ſhould 
actually ſee them ſigning; for, at that rate, if a man 
Hould but turn his back, or look off, it would vitiate 


| 
the teſtator, being ſick, ſhould be in bed and the curtal a 


N 


1 


the will: And the ſigning was in the view c: the tet. 
tor; he might have ſeen it, and that is enough. So it 


drawn. 2 Salk. 638. Shrres v. Glaſcoc. 
But where one deviſed lands to I. S. and his heirs, 


| and duly ſubſcribed his will in the prefence of three wit. 


vocation of a former will, under the ſixth ſection of the | 


— 


neſſes; who, for the eaſe of the teftator, went down 
ſtairs into another room; and atteſted the will there, 


| which was out of the preſence of the teſtator, and the 


heir at law was prevailed on to join in a leaſ and releaſe 
of the deviſed premiſſes, in truſt for the deviſee; the 


will and the releaſe were both ſet aſide, for the releaſe 


| 


_ cumſtances are 
or conveyancc. 


— * A — 


a 


vill it is a ſufficient ſigning 
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reciting that the will was duly executed, was ſuggeſtia 
falſe, and the concealing from the heir, that it was not 
duly executed, was ver ; either of which cir- 
good reaſons for ſetting aſide a releaſe 
2 1 P. Will. 239. Broderick v. Bro. 


If the teſtator writes the will with his own hand, tho” 


he does not ſubſcribe his name, but ſeals and publiſhes 
it, and three witneſſes ſubſcribe their names in his pre- 


ſence, it is a good will; for his name being wrote in the 
: And the ſtatute does not 
ROE TONES NOR nn Sc. and 
judges againſt one, ſealing is a ſigning within 
the act. er 
ſigning ſhall be in the preſence of the three witneſſes at 
the ſame time. 3 Lev. 1. Lemayne v. Stanley. 
L S. before the ſtatute of 29 Car. 2. viz. in 1688-9, 
wrote his will with his own hand on a ſheet of paper, 


| and the writing went to the bottom on one ſide, and half 


way on the back fide, which will at the end of it, had 
the name and ſeal of J. S. and notice was taken in his 


was written, which extended almoſt to the bottom of 
the ſame back ſide of the paper, and was dated 1679, 
hich was after the ſtatute of frauds, and had the name 


years | of the deviſor ſubſcribed, and his ſeal affixed z in which 


codicil a legacy as to a houſe was revoked, and the ſame 
was thereby deviſed to A. for life, and after to his bro- 
thers ſucceſſively, but notice was not taken of the names 
of his brothers in the codicil, but they were named in 
the will. At the top of the will was written, (ſigned, 
ſealed, and publiſhed, as my laſt will and teſtament, in 
the preſence of the fame, being written here for want of 
room below.) This was like wiſe written in the teſtator's 
own hand, and then the names of the three witneſſes 
were ſubſcribed ; two of thoſe wi: neſſes were dead, and 
the third was produced at the trial, who teſtified that he 
was ſervant to the teſtator for four years, and about 
twenty-ſeven or twenty-eight years ago, he and the other 
two witneſſes were called up in the night, and ſent for 


| into the teſtator's chamber, who produced a paper folded 
up, and deſired him and the others to ſet their hands as 


witneſſes to it, which they all three did in his preſence, 
but they did not fee any writing, nor did the («ſtator tell 
them it was his will, or ſay what it was; but he believes 


| this to be the paper, becauſe his name is there, and the 


names of the other witneſſes, and he never witneſſed 
any other deed or paper for the teſtator; and though the 
teſtator did not ſet his name or ſeal to the will in their 

ſence, yet he had often ſeen him write, and believes 
the whole will and codicil to be his hand-writing. And 


Lord Ch. J. Treuar inclined that here was ſufficient evi- 
| dence to find the codicil well executed, and the jury 
found it accordingly. 
| Ougley. 


Camyns's Rep. 197. Peate v. 


A. B. made a will or teſtamentary ſchedule, all of his 
own hand writing, as follows, In the name of God 
Amen. I A. B. do make this my laſt will and teſta- 


ment for fear of mortality, till I can ſettle it more at 


large. I do give and bequeath 1000 J. unto D. P. to be 
paid by my executor (or) adminiſtrator; ard for ſure 


payment thereof, I do charge all the real and perſonal 


eſtate which I have in the world, I being very deſirous 
to make a proviſion for the ſaid D. P. for ſeveral good 
reaſons inducing me thereto. In witneſs whereof I have 


| hereunto ſet my hand, this preſent 7th day of December 


1704. 


— —ä— — — — — 


— 
— nA gs end — — — . 


21 


1704. Signed 4. B.“ And delivered to the faid D. P. 
and about a forinight before his death, A. B. did de- 
clate he had left with D. P. an unqueſtionable ſecurity 
for ooo. charged upon his real and perſonal eſtate, and 
that he had done the fame for fear of mortality till ſuch 
time as he could make a full and compleat will ; which 
he declared he would do as ſoon as his wife was brought 
to _ 3 e to ſee if it were male or fe- 
male. 5 enly 6th of February 1704, leaving 
his wife then lying in of a daughter. The is of the 
prerogative court gave ſentence againſt the will. And 

ced that 4. B. died inteſtate. - On appeal to 
the delegates (among whom were Halt Ch. J. Price B. 
and Judge Dormer ) the ſentence was reverſed, and they 
pronounced for tlie will. 
Baresford. 

A. by will in writing, atteſted by three witneſſes, de- 
viſed a copy hold eſtate to his wife: And afterwards the 
teſtator on the day of his death, directed his nephew to 
obliterate ſome deviſe, but ſaid nothing as to the copy- 
hold de viſed to his wife, and then cauſed a memorandum 
to be written, that he examined, peruſed, and approved 
of the will as fo obliterated and altered by his nephew, 
in his preſence, but did not republiſh it in the preſence 
of three witneſſes, but directed his nephew to have it 
wrote out fair; but before it was brought back he became 
delirious; and this was held a good will as to the copy- 
hold. 2 Fern. 498. Burkitt v. Burkite. 

Teſtator gave inftruQtions to make his will of VW. 
and perſonal eſtate, and when it was brought to him he 
made ſeveral alterations, and then wrote the whole over 
as altered, with his own hand: This ** _ his 

„ th not ſigned or ſealed, was held a will. 
| New” 2 * that he died inteſtate, but 
that was reverſed by the delegates. Compnr”s Rep. 453. 
Limbery v. Hyde. 

A will of lands made before the ſtatute of frauds, had 
but two witneſſes, and the teſtator died after the ſtatute, 
without altering his will: And his honour thought it a 
good will, to paſs the lands ; but the other fide inſiſting 
to have it tried at law, he directed it accordingly. Pre- 
ced. in Chan. 77. Serjeant v. Puntis. | 

A witneſs proving a will of lands, ſwears that he ſub- 
ſcribed the will as a witneſs in the fame room, and at 
the teſtatrix s requeſt; two others ſwore, that they faw 
the will executed by the teſtatrix, and that they ſubſeri- 
bed the ſame in the teſtatrix's preſence; a fourth witneſs 
was gone beyond ſea, and therefore could not be exami- 


ned. Cowper Chancellor doubted as to the proof of the | 


execution of this will, but would declare no opinion on 
the point until further application, ſaying, that the heir 
at law, then an infant, might by that time come at age. 
Afterwards lord Macclesfield held, that the bare ſubſcribing 
by the witneſſes in the ſame room, did not neceſſarily 
imply it to be in the teſtator's preſence, for it might be 
in a corner of the room in a clandeſtine fraudulent way ; 
and then it would not be a ſubſcribing by the witneſſes in 
_ the teſtatrix's preſence, merely becauſe in the ſame room; 
but that here it being ſworn by the witneſs that he ſub- 
ſcribed the will at the teſtatrix's requeſt, and in the fame 
room; this could not be fraudulent, and was therefore 
well enough. 1 P. Will. Rep. 740. Longford v. Eyre. 
It has been determined, that a truſt of an inheritance 


muſt be deviſed in the ſame manner as a legal eſtate. 


Thus 

J. J. ſeifed of lands in fee, conveyed them by leaſe 
and releaſe to truſtees to the uſe of them and their heirs, 
in truſt (that after ſuch monies raiſed as therein mention- 


ed) the truſtees ſhould convey to A. his heirs and aſſigns, 


or to ſuch perſon or perſons as he or they ſhould direct. 
The monies were raiſed, and H. by will atteſted only by 
two witneſſes deviſed the premiſſes to B. Lord Chan. 
Macclesfield ſaid, There could be no queſtion, but that 
a truſt of an inheritance could not be deviſed otherwiſe 
than by a will atteſted by three witneſſes, in the ſame 
manner as a legal eſtate: For if the law were otherwiſe, 


it would introduce the ſame inconveniences as to frauds | 
and perjuries, as were occaſioned before the ſtatute by a 
deviſe of the legal eſtate in fee-fimple. Decreed the 


time of executing the will, 


—_ —_— 


2 Raym. 1282, Pawel v. | 
or atteſted. Decreed per his honour, that as this was a 


—_ 


* 


— 


* 


ace and 
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will void, and that the truſtees ſhould convey the ge- 
miſſes to the teſtator's heir at law. 2 Will Rep. 455 


ao As aff. *' 
| Upon an iſſue directed out of Chancery, wherein the 


queſtion was, whether a man was comper or not at the 
it was held by the Chief 
Juſtice, that it was not neceſſary that all the witneſſes 
to the will ſhould fee it executed: If one of them ſaw 
it executed, and the others were preſent, he faid it would 
de ſufficient. Barnard Rep. in B. R. 367. Durrant v. 


| Durront. | 


J. & poſſeſſed of a term of five hundred in Black- 
acre, afterwards purchaſes the —— 
and deviſes Blackacre by will, al of his own hand-writing, 
to C. in fee; but the will was neither dated, ſubſcribed, 
term which would have attended the inheritance, and in 
equity have gone to the heir, and not to the executor, in 


| which reſpeC it was to be conſidered as part of the inhe- 


ritance ; fo the will which was not atteſted by three wit- 
neſſes. as the law required it to be when land was to paſs, 


| ſhould not carry this term. 2 Will. Rep. 236. Whit- 


church v. Whi b. 


in the ſubſcription to the will: And whether inſerted o 
not, it muſt be proved: If inſerted, it does — 
but it may be proved contre, and the verdict may find 
contra; then if not concluſive when inſerted, the omiſſion 
does not conclude it was not fo, and therefore muſt be 
mit. In caſe the witneſſes be dead, there cannot 

n ſince at the execution of wills 


| the contrary ; and it being a matter of fact, was proper 


to be left to them; as whether the live iven 
feoffment, when no livery is decked. — 
was executed when only a counterpart was produced, Ec. 
And the court was of opinion, that the plaintiff ought to 
be nonſuited. Camyns's Rep. 531. Hands v. Famer. | 
A will ſhall not be be read in proof of a witneſ's 


| hand, unleſs there be poſitive proof that he is dead. C 


myns's Rep. 614. Biſbep v. Burton. 

Upon a trial at bar concerning the execution of a will, 
it did not appear upon the face of it, that the atteſtation 
of the witneſſes was made in the preſence of the teſtator, 
which being objected, to, a caſe was cited, where lord 
Chief Juſtice Eyre held it a matter proper to be left to a 


| jury, whether they believed it to be ſo done or not: And 
| Mr. Juſtice Chappel cited a caſe to the ſame purpoſe, 


curia conceſſit, and held it not tiny > 1 
ſerted in the will, that the atteſtation was in the preſence 


of the teſtator, though by the ſtatute it is 


ſhould in fact be fo atteſted. Yin. Ar. it. Deviſe (N. 9.) | 


ca. 4. p. 128. Croft on Dem of Dalby v. Pawke. 

It a copyholder, after admittance, ſurrenders the lands 
to the uſe of his laſt will, and by his will gives them io 
A. but the will is not atteſted by 


any witneſles ; 
| eel inches the had. Fr Led On. ps 
| Rep. in Chan. 11, 12. Tuffnell v. Page. 


A ſurrender was made ot a copyhold eſtate to 
to the uſe of the will ; which was made with only two 
witneſſes to it. It was admitted, that a will of a copy- 

hold 


W 1 L 


hold eſtate docs not require three witneſſes ; but this is 

a devile of a trult relating to lands, fo within the very 

words of the ſtatute of frauds: The heir converting 

the ſurrender and the will, this point was not determi- 

ned, but 1 ordered. Sele&# Ca. in Chan. 42. 
v. Mead. | 


ill made beyond ſea, of lands in Eng/and, muſt be | 


atteſted by three witneſſes. 2 Will. Rep. 293. 
J. S. had a power, at any time during the joint lives 


purporting to be his laſt will, under his hand and ſeal, 
atteſted by three or more credible witneſſes (if he ſhould 
die before his wife, without any iſſue between them then 


living) to charge lands with any ſum or ſums of money 
not exceeding 2000 J. to be pai to fuch and in 


ng the plaintiffs 
(being his relations) in the proportions therein mentioned. 
There were three witneſſes to the will. Two of the wit- 
neſſes ſwore that the will was 
the preſence of all the three witneſles, 
ſwore, that the teſtator having writ 
will before, called for the witneſles, 
writing to be his laſt will, and that all the three 
les were then preſent, and ſubſcribed their names in his 

preſence. Lord Chan. King referred to the judges of B. R. 

who determined (on argument) that the will was void as 

a charge for want of being fealed. 2 P. Will. Rep. 506. 


Dormer v. Turner. 
A will of land was duly figned by teſtatrix in the pre- 


| ſence of A. and alſo publiſhed ; which A. writ the will, | 


but is now dead. His hand was proved. After this the 


teſtatrix called in B. to be a witneſs to the will; the told 


him it was her will, and publiſhed it as ſuch; after this 
ſhe called in C. and did the ſame. The queſtion 


though all in the preſence of the teſtatrix, was according | 
to the ſtatute of frauds and perjuries? Baron Price held | 
it ill, at lent affizes at Deven, 1717. Fin. Ar. tit. De- | 
viſe (N. 10.) ca. 3. p. 128. | 

Lord Keeper //right held a publication of a will before 
three witneſſes, though at three ſeveral times, good 


doubted whether owning the ſubſcription to be his was 


ſufficient : But the validity of the will is a queſtion at i| 


Jaw, and therefore ordered it tobe tried. Prec. an 
185. Cat v. Farſors. 
if a man draws up his own will, and ſends it to 
ſe] to be adviſed of the legality of it, this is no 
unleſs it has a. publication after he receives it back 
his counſel. If after his will came from 
alterations made by counſel, the party puts his ſeal 
or ſubſcribes his name, or writes upon it, this 1s 
will; tho” there be no witneſſes to it, yet this is a 
publication; becauſe any of thoſe declare his intent, 


l 


it ſhould be his will: And tho” it had no formal begin- 
ning, but began, Alſo I give and bequeath.; and though || 


there be blanks for the names of ſuch-perſons as he ſaid | 


he had mate on or RET WINNIE || 
| king the will, and that it was determined by all the 


if there be ſuch a leaſe or feoffment, this is a good 
and ſhall direct thoſe perſons, to whom ſuch. leaſe, c. 
is made, to perform all things according to the directi- 
ons of ſuch will. Vin. Abr. tit. Deviſe, (N. a.) ca. 16. 
\ BY } 
33 teſtator ſigns his will, but delivers it as his act 
and deed; yet this will be a ſufficient publication. Vin. 
Abr. tit. Devi/e, (N. 7.) ca. 13. pl. 125. | 
An uncle having deviſed his eſtate from his 
and heir at law, a you brother of the heir at law, at 
the uncle's funeral, ſnatched the will out of the hands of 
the executor, and tore it in many ſmall pieces, but moſt 
of them, and particularly fuch part wherein was the de- 
viſe of the land, were picked up and ftitched together 


i- | and afterwards 


1 


| again: And on a bill to have the will eſtabliihed, it wa. 


decreed that the deviſee ſhould hold againſt the heir, and 
| he to convey to him, although there was no direct proot 
made that the heir directed the tearing of the will. 2 
Fern. 441. Hoynes v. Haynes. 


. Of re-publiſhing a will ; and what ſpall amount : 
—— « repullicetion Self make 


of him and AC his wife, by kis laſt will, or any writing | —_—_— 


If a man deviſes certain lands, and after aliens the 
land to a ſtranger, and re-purchaſes; and after ſhews 
| his intent, that the ſaid will ſhall be his will. This is a 
new publication, and the land ſhall paſs by the deviſe. 1 
Fern. 330. Hall v. Dunch. 

So the teſtator's ſaying his will was in a box in his 


| ſtudy amounted to a new publication. 2 Vern. 209. 


Cotton v. Cotton. | 

If a man ſeiſed of lands, deviſed all the lands to J. S. 
haſes the manor of D. and afterwards 
writes his will that J. D. ſhall be his executor : yet this 
is not a new publication, to make the land paſs. x 
Koll. Abr. 618. 

But if after the purchaſe of the manor of D. he deli- 
vers the firſt will as his will, and ſays, that it ſhall be 
his will, without putting any words thereto: yet this is 
a new publication to make the lands newly purchaſed paſs. 
ibid. 1 Salk. 237. SY 
So if a man ſeiſed of lands in D. deviſes to another, 
his will in writing, all his lands in D. and after pur- 
| in D. and after one J. S. comes to 
and requeſts him to give him the buying of the 

| : anſwers him, that he will 

his 1 that thoſe lands ſhould go 
executors (the deviſee being made executor by the 
ſhould : And after the deviſor 
codicil to be writ, in which there is a deviſe of 
implements of houſ- 


D 
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1 


was, || 
whether theſe witneſſes atteſting this will at ſeveral times, | 


with- | 
in the ſtatute, and thought the writing of the will with | 
the teſtator's on hand, a ſufficient ſigning within the | 
ſtatute, though not ſubſcribed or ſealed by him; but 
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will: And after dies 
yet this ſhall be a ſufficient 
newly purchaſed to paſs 
no other words in the will 
his intent appears, that it 
1 Roll. 


man iſſue two daughters A. and B. and 
lands to A. and to the heirs of her „ and 
of iſſue to B. and . dies in the life-time of the 
leaving iſſue; tho? after the teſtator annexes a 
| codicil to his will, and thereby diſpoſes of ſome part of 
perſonal eſtate; yet this will not amount to a repub- 

| lication of the will, nor give any title to the iſſue of A. 
| though the teſtator had declared in his will, that B. had 


j 


before; 
will, by the annexing the codicil. 


6 = OY 


a has 


722. Hutton v. Simpſon. 

It has been doubted whether if one deviſes a leaſe to 
his daughter, and afterwards renews the leaſe, and after- 
| wards adds his codicil to his will, without taking any no- 
| tice of the leaſe, whether the renewal of the leaſe is a 
revocation, and whether the adding a codicil to his will 
is a re- publication. 2 Yern. 209. 

It has been ſaid, however, that if a codicil be executed 
after making a will and purchaſing lands, it will amount 
to 4 republication, and paſs the land purchaſed after ma- 


Judges in the caſe of and Vernon; which ſee in- 


| fre, ſed. Q Unleſs it appears he had his real eſtate under 


conſideration. 5 Bac. Ar. 516. MSS. Rep. Gibſon v. 
Rogers, in Chan. Trin. 23 Geo. 2. 
4 having given a legacy inter alia to his ſon Feſeph ; 
died, and e and 
then by a codicil to his will, confirming his will, he took 
| notice, that ſince the laſt, it had pleaſed God to give him 
| another ſon, and gave him a-fmaller legacy. Determin- 
| ed, that this was a republication of his will, and a- 


| 
| 


mounted to a ſubſtituting Fo/epb in the place of 9 


— — — — - 
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and gave him the firſt legacy as well as the ſecond. MSS. | 
a man has iſſue three ſons, . B. and C. and de- 


lands to B. in tail, remainder to C. and B. has 

two ſons, and dies, and after the deviſor ſays, my 
will is, that the fons of B. ſhall have the lands deviſed 
to their father, as they ſhould have had if he had lived, 
and had died aſter ; and then the deviſor dies, Whether 
this ſhould amount to a new re- puhſication, dubitatur : 
Two judges againſt two. Cro Eliz. 422. Fuller v. 
Fuller. 

If Z. S. has iſſue two ſons, Milliam and Robert, and 
Robert has iſſue a ſon named Robert, and J. S. deviſes 
lands to his fon Robert and his heirs; and by the fame 
will gives his 
and after J. S. by parol re-publiſhing his will ſays, Robert 

grandſon ſhall take by my will as Robert my fun 
ſhould have done; yet the grandſen ſhall not have the 


. Perkins v. Michlethwazte. 
|: 
iſſue 


lands, for lands cannot paſs but by will in writing; and 


his ſon Rzbert cannot import his grandion Robert, eſpe- 
cially when, by the ſame will, he has me a diſtin&:- 
on between ſon and grandion. The jod ment to the 


contrary, given by three Judges agamſt the opinion of | 


Ccroggs, in the Common Pleas, is faid by :ie reporter 
to have been reveiſed in B. R. (as he heard} the? it was 
argued, that the words of the vill were proper enough 
to paſs the lands to the 575" \\..n ; for that the addition 
of grand, ody 1 | a diſtinctian between father 


and fon wine living ; but thai the father being dead 
at the time of the re-publication, the grandſon might 
properly be deſcribed by the name of ſon. 1 Lev. 243. 
yy v. Berager. 1 Vent. 341. 2 Jones 135. Raym. 


10 is freehold 
and leaſehold eſtate, and the lands to be purchaſed ſhould 
be ſettled to the uſe of the defendant G. for ninety-nine 


8 


1 


the . 
his firſt and other ſons in tail 


years; then to 

J. S. purchaſed ſeveral fee-farm rents, aſſart rents, and 
other lands and tenements, and then 43 2d 
February 1720, being two days before his re- 
cites that he * yg will, dated 17th Jan. 1711, and 
then ſays, I hereby ratify and confirm the ſaid will, 
except in the alterations hereafter mentioned. The por- 


tion to my niece I. ſhall be made up 6000 J. and what 
I have given to my ſiſter and niece, ſhill be accepted by 
them in ſatis faction of all they may claim out of my real 
and eſtate, and on condition they releaſe all right, 
Ec. to my executors and truſtees in my will named; and 
thus having provided for my fiſter and niece, I deviſe all 
the lands by me purchaſed ſince my will, to my truſtees 
and executors in my will named, to the ſame uſes, and 
ſubject to the ſame truſts to which I have mentioned to 


real eſtate to them accordingly. 

Nov. 1723. decreed, that the will was confirmed by the 
codicilz that J. S. ſigning and publiſhing his codicil in 
the preſence of three witneſſes was a re-publication of 
his will, and —＋ 1 made but one will; and by 
the ſaid will and codicil, his farm rents, aſſart rents, 


Vol. II. Ne 136. 


— 


grandſon 50 l. and Robert his fon dies: 
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It was determined upon the opinion of all the judges, 
that if a will be made, and afterwards another will with- 


| out cancelling the former; and then by an act ſubſe quent 


to both, the firſt will be confirmed, the limitations in 
that will ſo confirmed, will take place: And alſo that if 
there are two inconliſtent wills of the ſame date, neither 
of which can be proved to be laſt executed; they are 
both void by the law for uncertainty, and will 
let in the heir at law: Alſo that although the wills are 
dated the ſame day, the limitations may take place if 


they are conſiſtent in both, to the diſiuheriſan of the 


heir at law : And upon this opinion, the order appealed 
from, which was a diſmiſſion of the plaintiff's bill in the 
court of Exchequer in Ireland, was confirmed in favour 
of lord Angleſey, by the houſe of lords. 5 Bac. Abr. 


3517. MS. rep. Phips v. Angleſey in Dom. proc. Fune 


1751. See the printed copy. 


6. What ſhall be a ſufficient —_——— 
Senne 
n | 


A written will, when it is written with the teſtator”s 
own hand, proves itſelf, and therefore needs not the 
help of witneſſes to prove it; and for this caule, if a 
man's will be found written fair and perfect, with his 
own hand, after his death, although it be not ſubſcribed 
with his name, ſealed with his ſeal, or have any witneſſes 
to it, if it be known or can be proved to be his hand, it 
is held to be 2 good teſtament, and a ſufficien: proof of 


itſelf ; but if it be ſealed with his ſeal, and ſubſcribed 


with the name of the teſtator, and can be proved by wit- 
neſſes, it is more authentick ; and when it is found a- 
the choiceſt evidences of the teſtator, or faſt 
locked up in a fafe place, it is the more eſteemed ; for if 
it be written in another hand, and the teſtator's hand 
and ſeal, or one of them, not to it, although it be found 
in ſuch a place as before, yet ſome proof will be expected 
of it further by witneſſcs in that caſe; and if a writing be 
found under the teſtator s own hand, yet if it be but 
ſcribbling writing, written copywiſe, with a great diſ- 
tance between every line, without any date, in ſtrange 
characters, with many interlineations, and lying amongſt 
his void papers, or the like: This will not be eſteemed a 
ſufficient will, nor a good proof of it, but it ſhall be ac- 


counted rather a draught or image of the teſtator's will, 


for a direction to him after to make his will by; and yet, 
if it can be proved that the teſtator did declare himſelf 
that this ſhould be his will, this will be a good will, and 
a good proof of it. Swinb. part 4 ſe. 28. and part 7. 


| ſedi. 13. | 


If it be proved, that the teſtator ſaid his teſtament was 


in ſuch a ſchedule, in the bands of J. K. and J. 8. 


duces a writing, depoſing it to be the ſame, this is a ſuffi - 
cient proof: But it he ſays withal, it is written with his 
own hand, then it ſeems ſome other proof, as by compa- 
ring hands, or the like, that it is his hand wherein it is 
written, will be expected. Id. Bbid. | 

If the witneſſes will prove the writing produced to be 
the laſt will of the teſtator, or that he ſaid it was, or it 
ſhould be his laſt will, or that it was the fame writing 
that was ſhewed to them, and whereunto they are wit- 
neſſes, although they never heard it read, or ſet their 
hands to it, it is a ſufficient proof. Id. Ibid. 

Where there is no queſtion or oppoſition moved or had 
about or againſt a will, there the oath of the executor 
alone is eſteemed a ſufficient proof of it; and in that caſe 
regularly no other proof is required ; and where more 
proof is neceſſary, it is in the diſcretion of the ordinary 
what proof to admit and allow: And thoſe witnefles, for 
number, nature and quality, or ſuch other proof that 
he deems and accepts for ſufficient, is ſufficient ; and the 
will ſo proved by ſuch witneſſes, or ſuch other proof, is 
ſufficiently proved. 5 Bac. Abr. 519. 

All perſons, male and female, rich and poor, are 
eſteemed competent witneſſes to prove a will, ſave only 
ſuch as are infamous, as perjured perſons, and the like; 
and ſuch as want underſtanding and judgment. as chil- 


| dren, inſante, ard the like; and ſuch as are preſumed to 
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A legatee i 
any other part of the will but his own legacy, or to prove 
any thing againſt himſelf touching his own legacy, but 
not otherwiſe; and therefore, where there are two wit- 
neſſes of a will, wherein either of them have ſomewhat 

unto himſelf, this will cannot be ſufficiently 
proved for thoſe legacies, but for the reſt of the will it 
Ing roms Swinb. part 4. ſet. 24. But 


1 
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f 
l 
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11 
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putting 
o the atteſtation 


8 
given c. or appoi 
ſhall, ſo far only as concerns ſuch perſon atteſting the ex- 
ecution of ſuch will or codicil, or any per 
under him, be utterly null and void; and ſuch 
ſhall be admitted as a witneſs to the execution of ſuch 
will or codicil, within the intent of the act of 29 Car. 2. 
. notwithſtanding ſuch deviſe, &c. 

And it is alſo enacted, That in cafe by any will or co- 
dicil made or to be made, any lands, tenements, or here- 
ditaments are or ſhall be char 


creditor whoſe debt is ſo charged, hath atteſted, or ſhall 
atteſt, the execution of ſuch will or codicil, ſuch creditor 
ſhall be admitted as a witneſs to the execution of ſuch 


will or codicil, within the intent of the ſaid acc. That | 
| 


if any perſon hath atteſted the execution of any will al- 
| ready made, or ſhall atteſt the execution of any will, 


ged with debts ; and any 
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Fe. made on or before the 24 June 1752, to whom 
any legacy is or ſhall be thereby given, whether charged 
upon lands, tenements or hereditaments, or not; and 
ſuch perſon betore be ſhall give his teſtimony 

the execution of ſuch will, Je. ſhall have been paid, 
or have accepted or releaſed, or ſhall have refuſed to ac- 
cept ſuch legacy or bequeſt, upon tender made thereof; 
ſuch perſon ſhall be admitted as a witneſs to the execuii- 
on of ſuch will, &c. within the intent of the ſaid act. 
Provided that in caſe of tender and refuſal, ſuch legatee 
ſhall in no wiſe be entitled to ſuch legacy, but ſhall be 
barred from his legacy, and in caſe of acc „ fuch 
legatee ſhall retain his legacy, which ſhall have been fo 
paid, fatisfied or accepted, notwithſtanding ſuch will or 
codicil ſhall aſterwards be adjudged to be void. That in 
caſe a legatee, &c. who hath atteſted the execution al- 


ready made, or which ſhall be made on or before the 


24th of June 1752, ſhall die in the teſtator's life-time, or 
before he ſhall have received or releaſed or refuſed (on 
tender) his legacy, ſuch legatee ſhall be a legal witneſs to 
the execution of juch will, Sc. within the intent of the 
faid act of 29 Car. 2. Proviſo, that the credit of every 
ſuch witneſs ſo atteſting, Tc. and all circumſtances te- 
lating thereto, ſhall be ſubjeR to the conſideration and de- 
termination of the court and the jury before whom any 
ſuch witneſs ſhall be examined, or his teſti or atteſ- 
tation made uſe of; or of the court of Equity in which his 
teſtimony or atteſtation ſhall be made ule of; in like man- 


ner as the credit of witneſſes in other caſes, ought to be 


conſidered of and determined. No perſon to whom any 


given or made, which is thereby enacted to be null and 
void, or who ſhall have reſuſed to receive any ſuch lega- 
cy or tender as aforeſaid ; and who ſhall have been exa- 
mined as a witneſs concerning the execution of ſuch will 


| or codicil, ſhall, after he ſhall have been ſo examined, 


demand or take 


of, or receive any profits or 
of or from any fuch eft N 
— 


eſtate, c. given by any ſuch 


claiming under them reſpectively, who has been in quiet 
for two years next preceding the 6:4 of Aay 


1751; as to ſuch lands, tenements, or hereditaments, 
| whereof he has been in quiet poſſeſſion as aforeſaid. This 


act not to extend to any will or codicil, the validity or 
due execution whereof hath been conteſted in law or 
equity by the heir of ſuch deviſor, or deviſee, in any ſuch 
ior will or codicil fo conteſted, or any part thereof, or 
obtaining any codicil for recovering the lands, c. 
mentioned to be deviſed in any other judgment, or decree 
relative thereto, on or before the ſaid 6:4 of May 1751, 
and which has been already determined in favour of ſuch 
heir at law, or devilee in ſuch prior will or codicil, or any 
perſon claiming under them reſpectively, or which is ſtill 
depending, and has been proſecuted with due diligence ; 
but the validity of every ſuch prior will or codicil, or any 
competency of the witneſſes thereto, ſhall be adjudged and 
determined in the ſame manner as if this a& had never 
been made. No poſſeſſion of any heir at law, or deviſee 
in ſuch prior will or codicil as aforeſaid, or of any perſon 
claiming under them reſpectively, which is conſiſtent 
with, or may be warranted by or under any will or codi- 
eil atteſted according to the intent of this act, or where 
the eſtate deſcended or might have deſcended to ſuch he ir 
at law, till a future or executory devile by virtue of any 
will or codicil atteſted according to this act, ſhould or 
might take effeQ, ſhall be deemed to be a poſſeſſion with- 
in the intent ot the clauſe herein laſt contained. This 
act ſhall extend to ſuch of the Britzfh colonies in America, 
where the 29 Car. 2 is by act of aſſembly made, or by 
uſage received as a law; or where by act of afſembly or 
the atteſtation and ſubſcription of a witneſs or wit- 
neſſes, are made neceſſary to deviſes of lands, c. Aud 
ſhall have the ſame force and effect in the conſtruction of, 


uf 


beneficial eſtate, intereit, gift or appointment, ſhall be 


prior will or codicil of the ſame teſtator, executed and 
atteſted according to the act of 29 Car. 2. or any perſon 


äd§ñ2— OO 


time ſaid &. 8. and 


1 


of doubts upon the ſaid aQs of aſſem- 


or for the avoiding 
bly, and laws of the ſaid colonies, as the fame ought to | 


have in the conſtruQtion of, or for the avoiding doubts, 
upon the ſame act in England. Provided always, that as 
to the caſes ariſing in any of the faid colonies, no ſuch 
deviſe, legacy or bequeſt aforeſaid, ſhall be made null 
and void by virtue of this act, unleſs the will or codicil 
— oo deviſe, c. ſhall be given, ſhall be made 
after 1. 1753. 

A ſpecial verdi upon a will of land, dated the 14th 
of May 1750; and a codicil of the ſame date, made by 
Walter Chetwynd late of Grendon, Eſq; 

The ſpecial verdict At which day, before our Lord 
the King at Weftminſter come as well the faid William 
Wyndham, Malachi Lindon, Catherine Lindon, Thomas 
Stephens, alias Walter Paris alias alter Chetwynd, & 
nah Blacknell, Henry Perratt, George Huddleſon and James 
Crofts by their attorney, as the ſaid William Henry Chet- 
wynd by his attorney. And the jurors, Ce. being ſum- 
— bv do come c. and being elected Ec. do find, 
as to the firſt iſſue joined between the ſaid parties, that 
making the 


in truſt or for the benefit of the ſaid Thomas Stepbens, alias 
Walter Paris alias Walter Chetwynd. And as to the fourth 
iſſue, the jury find that the teſtator did not, by the ſaid 
_ writing importing to be his laſt will, deviſe to the ſaid 
Catherine, now Catherine _ in ED IS 
lachi Lindon, an annuity of 2000. by the year, 

term of her natural life. And as to the ſecond iſſue, the 


us juſt debts, legacies, and incumbrances : 
that the ſaid paper writings were ſo ſigned, &c. by 
the ſaid Halter Chetwynd in the preſence of Stafford 
Squire, Robert Baxter, and Jaſtab Higden who likewiſe 
atteſted the ſame at his requeſt, in his preſence, and in 
the preſence of each other. And they further find that 
the ſaid Stafford Squire and Robert Baxter, being attor- 
nies at Jaw, were in or about the year 1747, employed 
by the ſaid Malter to ſollicit a private act of 
parliament ** for ſale of the eſtates late of Henry Fleet- 
word, Eſq; deceaſed, in the county of Lancaſter, for 
raiſing money to diſcharge incumbrances affecting the 
ſame, Cc.“ And that the ſaid Stafford Squire and Robert 
Baxter charged the ſaid Waiter C nd debtor in their 
books, for the fees and expences of paſſing the ſaid act: 
And which charge continued fo, until and after the death 
of the ſaid Falter Chetwynd. And that at the ſaid time 
of the (aid ſigning, ſealing and publiſhing of the ſaid ſeve- 
ral writings, and alſo at the time of the death of 
the faid Waller Chetwynd, there was due and owing to 
B. for the ſaid buſineſs done, the 
ſome time after the death of the 


R. 
ſum of 3181. and that 


laid Walter Chetwynd, the faid S. & and R. B. delivered 


a a bill for paſſing the laid act to the truſtees nominated 
and appointed in and by the ſaid act of parliament for 
the purpoſes therein mentioned: And afterwards, and 
before the examination of the ſaid S. S. and R. B. in this 
cauſe, the ſaid S. S. and R. B. received from the ſaid 
truſtees, at ſeveral different times, ſeveral ſums, amount- 
ing in the whole to 302/. 45. 8d. and that the ſaid truſ- 
tees were willing to have paid the remainder, it it had 
not been for a miſcalculation. And the jury further find 
that in the ſaid private act of parliament there is con- 
tained a certain clauſe for payment of the expences at- 


— 


— . 


that the ſaid Malter Ch 


Henry Chetwynd 


„ 


11. 


| attending the [aid bill: (which clauſe find in bec 
verba.) They further find at the time uf 8 ſeal- 


ing. publiſhing and atteſting the ſaid paper wruings, there 
was a Current account open and ſubſiſting between the ſaid 
S. F. and R. B. and the laid Walter Chetwynd ſor other 
buſineſs excluſive of the ex pences of paſling the ſaid pri 

vate at: On the balance of which account, if at 
that time, the ſaid g. S. and R. B. were indebted tothe 
ſaid Falter Chetwynd in the tum of 1 384. 145. 10d. They 
further find that at the ſaid time of the atteſting of the 
ſaid writings, and alſo at the time of the death ot the faid 
Walter Chetwynd, there was due and owing from him to 
the ſaid Jab Higden, his apothecary, the ſum of 181. 
5s. 5d. on ſimple contract: Eleven pounds whereof were 


| ſo due on the 25th of December 1749, and before the laſt 


fickneſs of the ſaid Walter They alſo find 


| etwynd died on the 1775 of M 
1750, without iſſue, and ſeiſed, Qc. and that 4 22 


William Henry Chetwynd is the only brother and heir at 


law of the faid Falter Chetwynd. They further find that 
his real eſtate at the time of ſigning, Sec. and alio at the 


time of his death, was ſubject to certain mo 


rtgages made 


thereof, by the laid Walter Chetwynd, to the amount of 
19000 J. and of 50004. more, made by the faid Walter 


Chetrwynd”s late father. And that the faid Walter Chet- 
wynd owed at the time of his death, by bonds, the ſum of 
1600/1. and by ſimple contracts 2874 J. and that his per- 


| ſonal eſtate then amounted to 1397 2, and was ſufficient 


to pay all the ſimple congaQ debts and bond debts of the 
ſaid Walter Chetwynd. And that the icveral real eſtates ſo 


in mortgage were of value more than ſufficient to ſatisfy 


the ſeveral incumbrances affecting the ſame. The jury 
turther find that on the 2d of Auguſt 1750, the ſaid 2 
liam Henry Chetwynd filed his bill in Chancery againſt the 
ſaid William Wyndbam, &c. for the obtaining a decree 
and recovery of the lands, &c. and thereby conteſted 
the validity and due execution of the ſaid paper writing: 

That anſwers were put in, and amendments made to t 

bill; and other anſwers put in: And the ſaid 7/7/liom 
proſecuted the ſaid ſuit is Chancery with 
all due diligence. The jury further find that the ſaid 
William Wyndbam, as executor of the ſaid Walter Cber- 
paid to the ſaid Jaſiab Higden the ſaid ſum of 
181. 55. 5d. after the death of the ſaid Wa/ter Chetwynd, 
and before the examination of the ſaid Foſtab Higden in 
this cauſe: and that the ſaid J. H. had not, at the time 
of his examination in this cauſe, any demand upon the 
ſaid HFalt:r Chetwynd. But whether upon the whole 


matters aforeſaid by the jurors in form aforeſaid found, 


the ſaid paper writings or either of them were or was 


| duly executed by the ſaid alter Chetwynd, fo as to paſs 


lands or tenements, or not, the ſaid jurors are wholly 
ignorant: and therefore pray the advice, &c. &c. This 


caſe was argued twice; firft, on Friday the fixth of May 
| laſt, by Sir Richard Lloyd for the plaintiff, and Mr. Clay- 


ton tor the defendant; and again, on Friday the 18th 
Inſt. by Mr. Serjeant Prime for the plaintiff, and Mr. 


| Norton for the detendant. The principal objeQtion inſiit- 


ed upon by the counſel for the defendant, was * That 
ſubſcribing witneſſes to the will were not, at the time of 
their atteſtation, credible witneſſes: And conſequently, 
this was not a goud will of lands, within the ſtatute of 
29 Car, 2 cap. 3 for prevention of frauds and perjuries; 
as not being atteſted by 3 credible witneſſes. In proof of 


| which, they urged many arguments, and reaſoned from 


ſeveral caſes: And, amongſt others, they cited two caſes 
as in point; viz. Hilliard v. Fennings, reported in 1 Ld. 
Raym. 555 Compns 92. Carthew 514, and Cafes in B. &. 
temp. V. 3. page 277; and Holdfaſt ex dim Ay et ur 
v. Dowfing, 2 Strange 1253. 

But it would be unneceſſary to prefix either the argu- 
ments of the counſel, or the authorities upon which they 
relied; as lord Mansfield entered into the cate fo very mi- 
nutely, in delivering the opinion of the court upon it. 

After the court had taken ſome time to conſider of it, 
they all agreed that the will was duly atteſted by three 
credible witneſſes. And now lord Hans fi- ld delivered the 
opinion ot the court, to the following effe &. | 

Tie doubt made by this ſpecial verdiQ ſprung, atrec 
the cauſe of J»/f; v. Dꝛreſing. oui of the general queſtion 

then 


f 


a benefit given to a ſub- | 
either under a general or | 


F 
2 


make the will wholly 
form, as much as if he 
at or after the teſta- 


T 
; 
1 


i 


de examined in 


f 


Unleſs the defendapt can ſupport 
ſtand upon: But though he ſhould | 
neral propoſition, the application to this 


qualification. 
epithet ** credible” has a clear preciſe meaning. 
a term of art iated only to notions ; 
2 ſignification univerſally received. is never 
ſynonymous to competent. When applied to 
After the competence of a witneſs is allowed, the con- 
lity ariſes: And not before. Per- 
credible cannot be witneſſes, under par- 
ticular circumſtances : Perſons manifeſtly incredible may 

In aQts of which direct convictions upon the 
oaths of witneſſes, the epithet ** credible” is added ; but 
by no means intended to ſignify ©* That is 


Iker: 


RU 


py 
— eo * —— — — 


2 * 
the — the word, in this cular 
operation e » in 1 
> renin ad: | 
— 411 4 — Watt, thy — | 
muſt be rejected, conſequences it would 2 (| 
And in any other, it has no meaning at all; for, ſuppoſe | 
it to ſignify competent, competence is implied in the 
term © witneſſes.” nn 


with ſufficient certainty to convey the ſame idea to | 
greateſt capacities. | 

——— —„— opinions, 
upon almoſt every part of the form ; as © What is ſign- 
ing by the teſtator? Whether the witneſſes are to atteſt 
uno contextu, uno tempore Whether they are to | 
ſee the teſtator fign ? Whether they onght to know that | 
he ſigns it as his will? Whether he ought topubliſh it as 


— 


ST 1% 
his will: A very little preciſion, and à very few words, 


might have prevented all theſe queſtions. 

In a clauſe not the moſt accurate, I can eaſily believe 
that the uſual epithet * credible” flipped in, as of courſe, 
—_— to the impropriety of uſing it on this 

It has been ſaid That this act of 29 Car. 2. cap. 3. 
was drawn by Lord Chief Juſtice Hale;” but this is 
ſcarce „ fince it was not paſſed till after his 
death; and it was brought in, in the common way ; and 
not upon any reference to the judges. 

But what ſenſe ſoever is put upon this world © credi- 
ble,“ the ſtatute leaves the queſtion juſt as it was: For it 
does not declare who are, or are not credible ; or, (if it 
is ſuppoſed to mean competent, who are competent, or 


who are incompetent. 
of the witneſſes: It declares no incapacity ; it 
no 


Their competence could not be referred to any law 
then eftabliſhed : Becauſe there was, there could be, none 
applicable throughout to this new caſe. The neceſſity of 
ſubſcribing witneſſes to any inftrument, never had exiſted 
before, in this country. There never could have ariſen, 
in the law of England, a queſtion, concerning the 

| of a witneſs, at the time of his knowing the 
fact, he came to tellify ;** but only, Whether he was 
competent at the time of his examination.” 


«© What objeCtion therefore to the ſubſcribing witneſ- 
ſhould be ſufficient to avoid a will, as informal” was 

to be judged of as caſes ſhould ariſe; by general 
inci to the law of witneſſes in other 


to the 
e; ſecondly, up 
determinations that have been fince the ſtatute. And 
thirdly, in the laſt place, I will conſider the particular caſe 
now in judgment, under all its own circumſtances. 
Firſt, Confidering the matter at large ; let me obſerve 
that the power of deviſing ought to be favoured. It is a 
natural conſequence of property, and the right a man 
has over his own. It was a right of the law of the land, 
before the conqueſt, and down to about the time of Hen- 
ry the ſecond. It ceaſed, conſequentially only, by the in- 
troduQtion of feodal tenures; becauſe, originally, every 
ſpecies of alienation was contrary to that ſyſtem. As ſoon 
as the power of alienation inter vives was indulged, teſta- 
ments followed, indirectly, as declarations of uſes. The 
ſtatute of uſes accidentally checked this form of deviſing. 
Therefore the ſtatute of will was made. The 29 Car. 


2. cap. 3. (which gives riſe to the preſent queſtion,) did 


not mean to re teſtamentary diſpoſitions of land : 
The reaſons to encourage that power were encreaſed. The 
policy of tenures, from whence aroſe the impediment to 
wills, was aboliſhed; but had left many conſequences re- 
maining, which made teſtamentary diſpoſitions of land 
more reaſonable than they were among the Greets and 


Romans, or here before the conqueſt. The eldeſt fon 


| only is heir, ab inteſlato. Among collaterals, not all 


the next of kin, but one often is heir; to the excluſion 
of many in the ſame, and many in a nearer degree. Sim- 
ple contract creditors had no right to be paid their debts. 
Money inveſted in land could not be traced. Much !and 

was in truſt; Where the widow had no right to dower, 


In perſonal eſtates, the ſucceſſion ab inteſtato is ſubject to 


all debts, and governed by natural family equity. In 
real eſtates, the ſucceſſion is governed by political cone - 
quences of a poſitive ſyſtem: Which make the teftamen- 

tans 


ſuaded 


2 11 
power often neceſſary, to enable a man to do juſtice 
to his family and his — 4 "5 
The leg 
a a ſolemn atteſtation ; which they thought would foon be 
univerſally known, and might very eafily be complied 
with. In theory, this atteſtation might ſeem a ſtrong 
guard; it may be ſome guard in practice; but I am per- 
many more fair wills have been overturned for 
want of the form, than fraudulent have been prevented 
by introducing it. I have had a good deal of experience 
at the delegates; and hardly recollect a caſe of a 4 
or fraudulent will, where it has not been folemnly atteſted. 
I have heard eminent civilians who are dead, and ſome 
now living, make the ſame obſervation. | 
Suppoſe the ſubſcribing witneſſes honeſt ; how little 
need they know? they do not know the contents; they 
need not be together; they need not ſee the teſtator ſign ; 
(if he acknowledges his hand, it is ſufficient;) they need 
not know it to be a will; (if he delivers it as a deed it is 
fufficient.) For theſe and many more reaſons, it is clear 


that judges ſhould lean again/? objections to the formality. | 


They have always done fo, in every conſtruction upon 
the words of the ſtatute: 4 fortiori ought they to do fo, 
in raiſing a conſequential ſyſtem, not preſcribed in words. 
And ſtill more ought they to do fo, it that fyſtem would 
ſpread a ſnare, in which many honeſt wills muſt unavoid- 
ably be intangled; and be no preſervative againſt fraud. 
At the time this act was made, the law rejected no wit- 
neſs to prove a will; unleſs, at the time of his examina- 
tion, his teſtimony tended to ſupport his own title, and 
enabled him to hold or recover an intereſt under it. In 
the eccleſiaſtical court, the probate is concluſive to every 
body as to every part. It a come to prove it, he 
intitled himſelf to his legacy. But if the legacy was con- 
tingent, and at the teſtator's death could not take effect; 
if he had the ſame or a greater intereſt, though the will 
ſhould be ſet aſide z he was a witneſs: A releaſe, pay- 
ment, or tender, made him a witneſs. hy 
e law, where the witneſs had 
a charge upon land deviſed to another, he was juſt in the 
caſe of a perſonal legatee. 4 — 
the other way; if his intereſt at the teſtator's death could 
never take effect; if there was a releaſe, (of which ſeve- 
ral authorities were cited ;) and I will add, as by neceſſary 


conſequence, if there was payment or tender; he was a | j 


witneſs. 

Nice objections, of a remote intereſt, which could not 
be paid or releaſed, though they held in other caſes, were 
not allowed to diſqualify a witneſs in the caſe of a will : 
As pariſhioners might prove a deviſe to the uſe of the 
poor of the pariſh tor ever. Vide 2 Sid. 10g. M. 1658. 
Townſend v. Row. | 

| Before the ſtatute, no man could, in a court of juſtice, 
intitle himſelf by his own examination, to a deviſe. So, 
after the ſtatute, no man ſhould intitle himſelf, in a court 
of juſtice, to a deviſe, by virtue of his own ſubſcription, 


which at the time of ſubſcribing, he could not have | 


proved by his examination. 

The diſability of a _—_— is very differ- 
ent from a poſitive incapacity. If a deed muſt be ac- 
knowledged before a judge or notary publick; every other 
| perſon is under a olive incapacity to authenticate it : 
But objeQtions of intereſt, are deduQions from natural 
reaſon, and proceed upon a preſumption of too great a 
bias in the mind of the witneſs, and the publick utility of 
rejecting partial teſtimony. 

Preſumptions ſtand no longer than till the contrary is 
proved. The preſumption of a bias may be taken off, 
by ſhewing the witneſs has as great, or a greater intereft 
the other way; or that he has given it up. The pre- 
ſumption of publick utility, may be anſwered, by ſhew- 
ing that it would be very inconvenient, under the parti- 
cular circumſtances, not to receive ſuch teſtimony. 
Therefore from neceſſity, the courſe of buſineſs, and 
other reaſons of expedience, numberleſs exceptions are al- 
lowed to the general rule. The preſumption of bias 
ariſes as at the time of ſubſcribing. But it may be an- 
ſwered, If part is deviſed to a ſubſcribing witneſs, the 

Var. II. Ne 136. | 9 0 


meant only to guard againſt fraud, by 


_ 
2 — 10 


þ 


it had 
| 


; 


not to be preſumed the 
low the objection 


— 


raph 


at the time of ſubſcribing, has been allowed to be 


BS There is not a 


t time of his examina- 
tion? During the life of the teſtator, deviſes are mere 
poſſibilities: No intereſt can veſt till death. The pre- 
ſumption of bias from the poſſibility, is anſwered by the 
faQ when it becomes an intereſt. ths ſwearing when he 
is concluſive, that the poſſibility is 
corrupt cauſe of his ſubſcribing. 


For the fake of third 


In which caſe, the will would be as to the y ; 
and void, as to the had. ey wendy 


If the legi had ſaid fo, that would have been a 
poſitive rule: But it is contended for, by confirudion, and 


to guard again? fraud. It is not a guard, even in theory 
r 
atteſtthe deviſe which charges the land with their 


is 
(and it always 
of legacies, by 
altered, or revoked 


bf 
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In many inſtances, the preſumption of bias from a legacy, 


off by a releaſe. Authorities in print have been cited, 
ew © this was conſidered as a ſettled point: 


| -hall; and 
give t to the dictum of Powys in Viner, 


| 
(See Viner's Ar. tit. Evidence, page 14. _ $31” ou 
where a 


been ſolemnly agreed by the judges, 

had a legacy given, and did releaſe it, he was a 
prove the will.“ 

that before the caſe of Anffy v. Dowſing, a will 
a very great eſtate was liable to the objeQtion; and 


Mr. Fazakerley and Sir Thomas Bootle have told me, 


| they took it to be ſettled ; and indeed the number of 


wills where the objeQtion lay and never was taken, de- 
monſtrated it. p 

ity farther than the rule I have laid down; viz. 
« That a perfon ſhall not, in a court of juſtice, intitle 
himſelf to a deviſe, by virtue of his own ſubſcription, 
which at the time of ſubſcribing he could not have proved 


by his examination.” | 
g9N That 


wo» 


or tender, without the interpoſition of a court of juſtice; 
becauſe the value depended upon certain eſtimation : But 
no attempt had been there made towards paying, or ten- 
dering the value of the annuity. | 

This brought it preciſely to the caſe of Hilliard 
ennings : The witneſs, in a court of was 
lupport a deviſe to himſelf, by virtue of 
ſcription ; (for the caſe is the ſame, as if the 
been the witneſs, or 


nuity.) | 
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IF 


5777 


tf 
; be 


; 


'There never was a time, in the Roman law, when in- 
mand. do cotta 
ne | 
To explain this a little farther : The effence of the 
Roman teſtament was the appointment of an heir, to re- 


made two ways; in procinctu, 
the fiege of Coriels; or in the form of a legiſlative act, in 
comitiis calatis. 

The 12 tables gave an abſolute power to every man, 
to make the law of his own ſucceſſion; but preſcribed 
no As a teſtament was an alienation of the teſta- 
tor's property and family after his death, the form of 
mancipation per Ei et Libram, uſed in other transfers of 
property or family, was followed in this: The heir was 
ſuppoſed to buy, and the teſtator to ſell his ſucceſſion and 
family, for and as repreſenting their families. The cere- 
mony was tranſacted with all the ſymbols of a ſale, in 
the preſence of the officer who held the balance and of 
five freemen, citizens of Rome, 14 years of age at leaſt, 
ſolemnly required to bear witneſs. | 

Theſe ceremonies and ſymbols were invented before 
inſtruments in writing: And this imaginary ſale per E: 
et Libram, was uſed in alienations, adoptions, and almoſt 
every ſpecies of change of dominion, or property ſtrictly 
fo called, ( Proprium eff quod quis libra mercatur et 
re, ) and in many other contra 

Subſequent laws and uſages, eſpecially after teſtaments 
came to be in writing, took away the ceremony of the 
ſymbolical ſale, added two witneſſes more, and preſcri- 
bed forms of atteſtation ; but left the condition of the wit- 
yelles, the ſame; they muſt be freemen, Roman citi- 


; 
| 


| 


| 


j 


| 


— 


ed 3 


| which the teſtator had revoked, (as he thought, effectu- 


. 
m 


| & heredem agi. 


liſhed in the third year 


much agitated in Weſtmin 
dom. A gentleman at the bar, purſuing the propoſi- 


1 


rens, adult and teſiabiles. Yet by an equitable conſity:. 
tion, general reputation was ſufficient : As where the 


witneſs, whom every body conſidered as a freeman, really 


was a flave. 
This was the conditio teſtium, and muſt exiſt at the 
time of ſubſcribing ; as much as where there is a cuſtom 


to ſurrender into the hands of two copyholders out of 


court, they muſt be copyholders at the time. 
Though in other caſes, the objeCtion ot intereſt, to a 


| _ was allowed ; it did not incapacitate witneſſes to 
a will. 


While the teſtament per t et Libram continued, nei- 
ther the teſtator, or keir, or any of the families of either, 
could be witneſſes ; becauſe they were ſuppoled the pat- 
ties to the contract. | 
When the ſymbolical ſale ceaſed, and teſtaments were 
writing and ſecret, the heir himſelf was a ſufficient 
ſubſcribing witneſs. Afterwards, tho” the will was open- 
ed, and he knew the contents, he was a ſufficient ſub- 
ſcribing witneſs : as appears from Cicero for Mile, ſpeak- 
ing of Cyrus (ſect. 48.) © Una fu ; teſtamentum ſimul 

Clodio; — autem palam fecerat, 
ipſerat. 

—— bb. 2. tit. * 10. recites the heir 
having been allowed to be a witneſs ; but ferbids it, (not 
upon the foot of his being intereſted, but) ad imitati- 


teflamenti ordinandi gratia, creditur bodie inter te/tutorem/ 
—_— — yp an 13.) he 
ex y s ceſtuy 4 gatees, to be 
fubſcriding witneſſes ; quia os Pat 4 ceſſores ſunt.” And 
yet the heir might be merely a truſtee for the whole in- 
heritance to be delivered to the ceffuy que truſt ; and the 
legatee may exhauſt the whole eſtate. 
This abundantly ſhews that the paſſage from the Code 
and Digeſt did not relate to witneſſes being i 
And the Code and the Digeſt are conſiſtent with the In- 
ſtitute on this head. The Code, Digeſt, and Inſtitutes 
are all one connected "ow The - The Det 
Tuflinian - was 
compiled before the Inſtitutes ; but publiſhed a month 
after, in the ſeventh year of Juſtinian. 

The propoſition ©* That any kind of intereſt, at the 
time of ſubſcribing, could not afterwards be taken off;” 
and the application of this paſſage in ſupport of it, was 
inſter Hall and the whole king- 


tion through all its conſequences, hit upon this point. — 
That a charge upon land for payment of debts, 
would defeat the will, if a ſubſcribing witneſs, was a 
creditor at the time of ſubſcribing,” As ſoon as it oc- 


_ curred to him, he mentioned it to me. There had been 


many ſuch deviſes: but the queſtion, © Whether the 
witneſs was a creditor,” never had been aſked at law; 
nor by interrogatories in chancery, framed to eſtabliſh 


or impeach a will. 


If the general rule was right, the deduQion ſeemed 
wy plauſible. He put this point in iſſue, in chancery; 
examined to it, in behalf of the heir, in ſeveral caſes. 


| 5 was one of the firſt : This was ano- 


A caſe ſoon which brought the general pro- 


| poſition flung out by Lord Ch. J. Zee, under judicial ex- 
| amination. On the 1oth of Feb. 1746, the earl of Aileſ- 


bury died; having made a will, 15th May 1745, of his 
whole eſtate real and perſonal, 4 with debts and 
legacies: the three ſubſcribing witneſſes, as being in his 
ſervice at his death, had legacies ; one, 30 J. a year for 


| life; the other two, pecuniary legacies. All three re- 
| leaſed, the 12 February 1746. 


He had made a former will, on the 20th of December 
1744, atteſted by three diſintereſted perſons; under 
which, the three ſubſcribing witneſſes to the laſt will 
would have had the ſame legacies. 

A bill was brought in chancery, to have the latter will 


| eſtabliſhed, notwithſtanding this debt; and ſtating the 


whole matter. Notwithſtanding the will of 1744, 


ally,) and might bly have cancelled it; it was a 
ght probably * 


w 1 L 


benefit to the witneſs, at the time of ſubſcribing, to have | i 


a legacy under the laſt will. 

The cauſe came to be heard, the 5th of Nov. 1748. 
And I] was of counſel in it. 

| had taken the liberty to aſk Mr. Juſtice Denniſon, 
« Ir on court, in the caſe of 
Anſly v. went upon general propoſition.” 
Gio Wane ds particular circum- 
ſtances. As to himſelf he was not of opinion © That 
an objeQtion of benefit, at the time of ſubſcribing, might 
not be taken off, by being diſintereſted, at or after the 


I mentioned this to the Lord Chancellor, who had got 
from Lord Ch. J. Lee, a copy of the opinion he deliver- 
ed: And he was clear, were good witneſſes.” At 
the death of the teſtator, it was indifferent to them, 
which will prevailed: beſides they had releaſed : He de- 
clared the laſt will of the 15th of May 1745, to be well 
proved, eſtabliſhed it, and decreed the truſts. 

There is another matter touched in that opinion deli- 
vered by Lord Ch. J. Lee, which interferes with the rule 
1 have laid down, in its full extent : via. That a ſub- 
{cribing witneſs who is a ſeveral deviſee, which deviſe 
as to him muſt be void, ſhall not by his ſubſcription au- 
thenticate the reſt of the will.” But for this, no au- 
thority is cited. In the caſe of Hilliard v. Fennings the 
whole land was deviſed to William Halliard. And | am 
| fatisfied that Lord Ch. J. Halt took the diſtinction, 
© That the will might be only void, the deviſe 
to the witneſs: Becauſe Carthew [pa. 514] who was 
counſel in the caſe, and has reported it the moſt cor- 
realy, hims an expreſſion of that kind, via. That 
void quoad the deviſe of lands to the plaintiff,” 
and Lord Raymond, in the caſe of Baugh v. 

(1 P. —_— $57» 558) ſays expreſaly, 


Richard Baugb died leaving Elia. his wife, and two ſons, | 
named John and George; having firſt made his will, | 


dated 11th June 1707, whereby he deviſed certain pre- 


miſſes to his youngelt ſon George, his heirs and affigns, | 


charged with the payment of 200 l. which was due on 
bond to Launcelat Baugh, the teſtator's younger brother. 
And the ſaid teſtator allo deviſed certain other lands to 
the ſaid George, with a proviſo, that on the ſaid George's 
attaining 21, and having 1000 l. paid him, then all the 
ſaid premiſſes ſhould return to his eldeſt ſon Fobn. And 
in caſe both his ſaid ſons ſhould die under 21 unmarried, 
then the ſaid teſtator deviſed the faid firſt mentioned pre- 
miſſes to his wife Eliz. her heirs and aſſigns, charged 
with the payment of the ſaid 200 l. to the ſaid Launce- 


det Baugh, and alſo with the payment of 150/. to the 


laid Launcelot Baugh's children, and deviſed the ſaid laſt | 


mentioned premiſſes to his brother Edward Baugh his 
heirs and aſſigns. But the teſtator's ſaid ſons died with- 
out iſſue, under 


will, and deviſed the faid firſt mentioned premiſſes to 


Catberine Rawlins, charged with the payment of her | 


debts, and alfo ſubject to the ſaid made by her 
huſband's will. Catherine Rawlins entered, and enjoyed 
the faid premiſſes, and died; having made her will dated 
26 May 1716, and deviſed the ſaid premiſſes to Ann Ox- 
nden and Elizabeth Holloway as tenants in common, 
charged with the payment of the debts and legacies ap- 
pointed to be paid thereout by the ſaid Richard Baugh, 
and alſo of the debts, C'. of the ſaid Elizabeth unſa- 


age: And Elizabeth Baugh poſſeſſed and | 
enjoyed the ſaid premiſſes, under the ſaid will, and after- | 
wards died, 20th October 1714; having firſt made her | 


| 
| 


9 — —  — —— * 


duly atteſted by three witneſſes. 


ſaid brother s will. 

The order is ſtated right in 1 P. Will. 558: And on 
ſearching the Regiſter book, it could not be found to 
have come on again. Therefore it is reaſonable to think 
the heir muſt have been adviſed to drop it. | 

Deviſes of lands differ extremely from wills. They 
are no ? of ir; no repreſen- 
tation; place of the 
2 till the ſtatute 
394 liable to ſpecialty 
debts, and not 
as the heir) ; mortis 
cauſe; and that deviſe 
wp | | 
One devi the caſe of this very 
will;) and the deviſe of another There is no pro- 
bate of the whole inſtrument: ſeveral deviſee 
muſt make out his title, i and de now, 
err 

pon principles, in 
diſtinction ſaid io have been made Hole + 
and the authors referred to by Swe: ſtrong, 
upon the reaſon and fitneſs of the thing, 

- — 
four - . « (viz. 
by contriving to atteſt each for the as to the 
land deviſed to thoſe others; though them could 
be a good witneſs as to the deviſe to hi ſeems very 
chimerical. That overturn the 
will ; if it would not, execute their 
—_ paragraphs, ſeverally at- 
fider the preſe: 


8 _ 
= 


2” 41H 
$5.08 
THIS, 


TH 
= 


Ib 
I 


| rſon, attorney, apothecary, &c. and 
the difallowing ſuch perions to be witneſles 
ſwer the ends of publick utility. 
Upon the whole we are of opinion that this will is 
Bur. Rep. 414to 431. 
Nov. 25, 1757. Windham v. Chetwynd. 


dd 
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The caſe of Anſty and Dowſing, ſo often before ment ien- 
ed, is reported in Stran. 1253 to 1255, in manner following. 


EjeAment for lands in 
Chriftopher Any, D. D. and Mary his wife. And upon 
a trial at bar the jury found this ſpecial verdiQ. 

That James Thompſon, Eſq; being ſeiſed in fee of the 
premiſſes in queſtion, and of found mind, figned, ſealed 
and publiſhed a paper writing, purporting to be his laſt 
will, dated the tenth of Febraary 1742, and which is 
found in her verba : By this he declares, that he deviſes 
to the defendant the lands in queſtion for life, remainder 
to his firſt and every other fon and ſons in tail male, re- 
mainder to his daughters as tenants in common, with a 
reverſion in fee to the right heirs of the deviſor : Then 
he charges all his real and perſonal eſtate with particular 
annuities and legacies, and particularly an annuity of 200. 
per annum to Elizabeth the wife of Hailes for her 
life, and to her ſeparate uſe; and he alſo gives a legacy 


of 10 J. each to John Hailes and his wife for mourning. | 


That to this will there are three who ſubſcribe | 
their names as witneſſes, whereof Huiles is one; 
and that in their preſence, and of no body elſe, he ſigned, 


fealed and publiſhed the paper writing as and for his laſt 
will ; and they three atteſted the ſame in his preſence, 
and are all three living. They find the identity of Jahn 
Hailes the legatee and ſubfcriber, and that Elizabeth his 


May 1743. without iffue, and ſeiſed as aforeſaid, and 
that Mrs. Anſiy (one of the leffors) is his aunt and heir 
at law. They find that before and at the time of the 
trial the defendant made a tender to Fobn Hailer of 20 /. 
for his and his wife's legacies, which he refuſed to accept, 
and that thoſe legacies are not diſch Then they 
find the entry and demiſe by the leſſors, c. ſed utrum, 


Oc. | 
This cauſe was three times at the bar, and 


this term the Chief Juſtice delivered the reſolution of 


the court. np 

The queſtion upon this ſpecial verdict is, Whether in 
the light Hailes now ſtands, he is to be conſidered as a 
credible witneſs within the intent of the ſtatute of frauds? 
And we are all of opinion he is not. 

The right to deviſe in this caſe is not a Common law 
right, it being inconſiſtent with the notion of a feudal 
' tenure, H-:ght's Tenures 174. But it depends upon 
powers given by ſtatutes, which muft be all conſidered 


duced to prevent men from being impoſed upon; and 
certainly meant that the witneſſes (who are required to 
be credible) thould not be ſuch as claim a benefit by the 
will. Though a will may be read, on proof of all the 
circumſtances by one witnefs ; yet that is upon a fuppo- 
tion, there are two others, who could be allowed to 
give the ſame teſtimony. Curtb. 35. Show. 18. 3 Med. 
262. Cumb. 174 

If the tender would be equal to the payment of two 
money legacies, (as it isnot) yet the annuity charged up- 
on the eftate deviſed would ſtill ſubſiſt; and t it is 
charged both upon the real and perſonal eſtate, and the 

perſonal (which is not found to be ſufficient) would be 
the firſt fund, yet it is for Hailes's advantage to enlarge 
the fund by taking in the real eſtate ; and we muſt at law 
conſider the huſband as benefited by the annuity, though 
given to her ſeparate uſe ; for it is his money the moment 
i. is paid into her hands, or if not, it eaſes him in point 
of maintenance. | 

It was objected, that nothing veſts till the death of the 
deviſor, and therefore at the time of the aiteſtation he 
had no intereſt. But the anſwer is, that he was then 


under the temptation to commit a fraud, and that is 


what the parliament intended to guard againſt. 
Another way by which it was attempted to be ſup- 


ported is, that it may be void as to the annuity, but good 


| 


as to the deviſe to the defendant ; which is grounded up- 
on an expreſſion in Carthew's report of the caſe of Hilli- 


re on the demiſe of 


| 


| 


| 


by 2 
| the caſe of a will conſiſting of ſeveral ſheets of paper, as 
3 Med. 263. The party benefited in one ſheet, cannot 
de ſet up to prove every 


— 


E . 


the faid James T. 
That the ſaid Jahn 
alive, and that the defendant 


_ diſcharged. 


I 


dr, a, a 514, that the will was void guoad the de 
viſe o 

from the record will ſee, that there were no other land; 
| deviſed, and therefore it is equal to ſaying it is void as to 


| 


lands to the plaintiff. But whoever reads that wil! 


any paſſing of lands; and it was proper to confine the in- 
validity of it to lands, becauſe as to perſonal eſtate it wat 
certainly a good will. 

Confider what a door this would open to fraud: A man 
has four eſtates, and is beſet by four, who fraudulently 
procure a will, whereby each has a ſeparate eſtate deviſed 
to him. If one is allowed to be a witneſs for the other 
three, they hereby eſtabliſh it for the whole. In 1 Lg. 
it is held, that there muſt be an ability as 
to the whole will, and not as to a particular legacy. In 


| other ſheet. 

It was agreed, this man could not be examined ; how 
then is he that credible witneſs that the ſtatute requires ? 

The true time for his credibility is, the time of his at- 
teſtation ; otherwiſe a ſubſequent infamy, which the tef- 
tator knows nothing of, would void his will. 

And as to what is faid in Swinb. 296. it relates only 
to wills of perſonal eftates, and cannot affe& the con- 
ſtruction of the ſtatute. | 

The Digeſt, lib. 28. fit. 1. I. 22. De teflibus, ſubſerip- 


| tions, et ſognis, is expreſs : Conditionem teſtium tunc inſpi- 
wife is ſtil} living. That the deviſor died on the 28th of | 


cere dibemus, cum ſegnarent, non mortis tempore, and fo is 


the Code, lib. 6. tit. 23. J 1. 
We therefore hold this not to be a good atteſtation of 


a will of lands ; and then the title of Mrs. An/ty the leſ- 
for of the plaintiff as heir at law is not defeated by what 


is ſet up as a will: And conſequently the plaintiff muſt 


The ing it another the ſaid ca / | 
. repurt ofthe id aſe of hal 


court on the following caſe. 

In an ejectment, in which the plaintiff declares upon 
the demiſe of Dr. Anſiy and his wife, of lands lying in 
the county of Cambridge, at a trial at bar in this court, 


| a ſpecial verdi& was found to the effect following. That 


James I hompſon of T rumpington in that county Eſq; being 
ſeiſed in fee, by a paper writing, purporting to be his 


| laſt will and teſtament, dated the 10th ot February 1742, 
together, as creating one general parliamentary rule: | 

The particulars of which are, that it muſt be in writing, 
figned, and an atteſtation of three credible witneſſes in | fon in tail, the remainder to his own right heirs ; he like- 
the preſence of the deviſor. Theſe were checks intro- | wiſe bequeathed to the ſame perſon all his perſonal eſtate, 


ave all his lands, tenements, c. to the defendant 
ing for his life, the remainder to his and every other 


and then follow theſe words. Nevertheleſs it is my 
will and meaning, and I do hereby charge and make 
chargeable all my eſtate real, as well as perſonal, with 
the annuities and legacies herein after mentioned.” And 
amongſt others is an annuity or yearly rent · charge to 
Elizabeth the wife of Fobn Hailes, for. her own 

uſe, excluſive of her huſband, not to be ſubje& to his 
debt, and her receipt to be a ſufficient diſcharge. And 
afterwards he gives to the ſaid Jahn Hailes and his wife, 
for mourning, ten pounds a-piece. The jury further 
find, that the ſaid James Thompſon ſigned, ſealed and pub- 


| liſhed the ſa:d paper writing, as and for his laſt will and 


teſtament in the preſence of three perſons only, one of 
whom was the ſaid Jabn Hailes, mentioned in the ſaid 
paper writing, and huſband of the ſaid Elizabeth. That 
= died the 28th of May 1743- 
es and Elizabeth his wife ate both 
Dowfing, before, as well as 
at the trial, tendered to the ſaid E. he two legacies 
of 10. and 10 J. which he refuſed to accept, and they 
find that the ſame are not any other way ſatisfied, or 
That Mary Anſty one of the leſſors of the 
plaintiff is the aunt, and heir at law to the ſaid Fames 
Thompſon. And whether upon the whole, the defendant 
is guilty, the jury pray the advice of the court. 
From this verdict it appears, that the title of the lands 
mentioned in tie declaration, depends upon this queſtion, 


911 

whether this will of James Thompſon was duly executed 
n 4 | 
There are three perſons who have ſubſcribed as wit- 
ne ſſes to the ing of that will; but one of the three 
has a legacy left him by the will, and there is beſides 
al » and an annuity left to his wife, and the teſtator 
has by his will ſubjected his lands to the payment of all 
his legacies and annuities. It is, therefore, objected, 


that Bhike is was fock & credide winelh, as that Gramae | 


requires. It has been anſwered to this, firſt, that the 
perſonal eſtate muſt in the firſt place be applied towards 
payment of the legacies, and nas conflat, but that is ſuffi- 
cient. Secondly, in the next place, that this annuity 
being to the ſeparate uſe of the wife, cannot be conſider- 
ed as any intereſt in the huſband. 

But if theſe anſwers had been ſufficient, Hailes ought 
to have been admitted as a witneſs upon the trial; but 
we did not then, nor do we new think them ſufficient, 
for he would then be admitted to increaſe the fund, 
which is a ſecurity for his own legacy: And ſtabit pra- 
ſumptis donec, &c. 

"The annuity to the wife; tho? for her ſeparate uſe, is 
for the benefit and advantage of the huſband, and not- 
withitanding it is not ſubje& to his debts; yet it may 
eaſe him ot what it is neceſſary for him to provide for a 
proper maintenance and ſupport of his wife. 

Neither can the tender and refuſal of the legacies 
make any difference in the caſe, as it does not at all af- 


te& the annuity. 
The true point therefore is, whether Halles is, not- 
withſtanding this objection, to be conſidered as a credible 


witneſs within the 29 Car. 2. And we are all of 
opinion that he is noe. 


Lands were not de viſeable by the ancient common law 


except by cuſtom. And this was founded upon 


prove the 
proves at the ſame time the hands of all the reſt. 
This is done where it is not further conteſted ; but 
heit at law has a right to examine the other witneſſes ; for 
the law is, that he is not to be diſiaherited but by the 
oaths of three credib/e witneſſes at leaſt, which muſt 


mean legal, and d: 

But it has been ſaid that this cannot always be had; 
for ſuppoſe a man, ami exceptione major, atteſts a will, 
and atterwards he is convided of perjury, and becomes 
infamous; yet this will may be proved. No authority 
is cited for this, but ſuppoſing it to be ſo, the deviſor 
complies with the ſtatute : He had at the time 


ma- 
king the will the beft evidence that could be had, and 


muſt receive the beſt that can be As where 
an obligee makes the only ſurviving witneſs to a bond 
his ex<cutor, he ſhall nevertheleſs be admitted to prove 
the hands of the other witneſſes. 2 Fern. 700. 

But here Hailes was under an inducement and bias at 
the time of atteſtation, as being ben intereſted ; in like 
manner, if one of the wi will not ſwear to the 
execution, of contradicts the other two; yet that ſhall 
not impeach the deviſe, becauſe if there were three wit- 
neſſes at the time of the execution, and that fact ap- 

Var. II. Ne 136. 


I 
pears ſufficiently proved, it would 


after the teſtator's death. But as he 


1 Ld. Raymond 730. it is faid, that a 


caſe be the rule here; let the will be void, 


they were ſeverally guilty of perjury, depends upon 


be in the power of any one of the witneſſes to 
the whole will. Skin. 79. 

It has been argued, that Hailes, 
atteſtation, had nothing ; he 


to the caſe of Hilliard and Fnnings in Cartbew 514. . 


cannot by law be allowed to be a credible witneſs, 10 


the execution of the will on his own behalf. 

refore it was determined that with reſpe@ to thai 
deviſe, it was atteſted only by two witneſſes. 

To this the counſel for the defendant have ſaid, let that 


were no other deviſes contaihed in that will but the de- 
viſe to one of the witneſſes ; and the words of the book 


do not feem to warrant ſuch diftinQtion. 


to any one part of the will, the mult be, 
that there were three witneſſes to the whole. And this 
doQrine is agreeable to conſtant experience. For it is 
always ſaid, that ſuch a is either a witneſs, or not 
a witneſs, to the will. And in the caſe of Pyke and Crouch, 
cannot be 
a witneſs until he has releaſed. But if this diltinQion 
— - — 2d, he would be a good witneſs without 
V re * 
gave riſe to this manner of reaſoning was 
bly a paſſage in & inh. 296 old edit. where it is faid that 
of a is as to all but his 
| in the laſt edition of that book pe. 317. 


it is an objeQtion 


In i 
2 Rull. Ar. 685. and 2 Hal. 
men, defendants in a ſuit in 


per circumſtances of each, what he ſwore 
Jes ons but the eſtabliſhment of an in- 
ſtrument of this kind as a will, depends upon the perfor- 
mance of certain ſolemnities, which if compli 
as to one deviſe, muſt have been with as to the 
whole. For I do not that it is poſſible to con- 
ſider, that this will was well executed to the 


ſtatute as to one deviſe, and not executed according to the 


| ſtatute as to another deviſe in the ſame will, where there 
the evidence or condition of the witneſſes is altered, we | 


was but one ſigning to the whole. 

A will is to be conſidered as one intire thing; there- 
fore if a man makes one in ſeveral pieces of paper, and 
there are three witneſſes to the laſt paper, who never faw 
the firſt, it is not a good will. 3 Ad. 263. If the con- 
trary doctrine was to be admitted, this abſurd conſe- 
quence would follow, that four deviſees might 
divide the teſtator's real eſtate between themſelves, and 
be credible witneſſes to all, but the deviſe to themſelves ; 
ſo that each ſeparate deviſe, would have three credible 
2 

9 


credible witneſs, and that the intention of the act was to 
frauds as well as perjuries; which intent would 


be evaded, if a intereſted, who might probably be 


og 
of Lord 


which it is in the power of any man to have. But that 
not having been obſerved in the preſent caſe, we are all 
of opinion that this will was not well executed in the 
manner required by the ſtatute, and therefore that there 
mult be judgment for the plaintiff. 


P 8 


in the 7 of Wyndham and Chetwynd are con- | 
aforeſaid caſe of Wy are 


RO SONS apdion = kb cxdty = 
late act. 


The parti under the ſtatute of frauds is, 
whether the wi are credible ; to clear which, the | 
following points muſt be taken into conſideration. 


Firſt, who are thoſe witneſſes which are deſcribed in 


the a& by the word credible. Secondly, whether the | 


witneſſes here come within that —_— Thirdly, 
whether this credibility can be purged by any matter ex 
e ou web th vl Fourthly, whether 


— they have no intereſt. 


they cannot be admitted to prove their own | 
can be admitted to prove thoſe of the o- 


Upon ſore of theſe queſtions I ſhall be obliged to dif- 


fer with the opinion of the court of King's Bench deli- 
vered by Lord Mansfield in the caſe of Vndbam and 
Chetwynd; or rather, for ſo I wiſh to put it, I ſhall agree 
with the j of the ſame court, delivered by Lord 
Chief Juſtice Leez for as both the opinipns are juſtified 
rities of equal weight, a man may take either 
ſide without hazarding his reputation. _—_ 
guiſque tuetur. I had rather have it faid that I concur 
nn 

The courſe I ſhall purſue is this: 

Firſt, I ſhall endeavour to give you the ſcope of Lord 
Meansfield's argument, as I underſtand it. Secondly, then 
I ſhall lay down the method in which I ſhall treat the ſub- 
je& under conſideration ; and while I am eſtabliſhing my 
own I will endeavour to anſwer the argu- 
ment on the other ſidg as it falls in my way. 

His Lordſhip's of arguing, as far as I am able 
to collect it, I take to be this: affirms, that theſe 
atteſtations of three witneſſes is mere form; in which 
light the judges ſhould alw 
1 wills: And many inſtances to this 

are cited, ſhewing how liberally they have dealt 
with the ſtatute where objeftion was formal only. 


| throughout as lord 


endeavour to get over the | 


. 


| Then with reſpect to the clauſe itſelf, he inſifts that tha 
is not a queſtion of conſtruction upon any words of the 
ſtatute ; tor that no ſtreſs ought to be laid upon the word 
credible, which is either 222 or nugatory, as inclu- 
ded in the word witneſs - the whole clauſe is indeed 
ill penned and inaccurate, and the world under a great 
miſtake in thinking it was drawn by lord Hale; in which 
reſpe& a judge may take greater liberties with it than 
he could do otherwiſe : That the legiſfature could not 
| — 1 to 1. — frauds by this direction; for 
though it might ome guard in theory, it was hard! 
any in practice: They only meant, it is ſaid, to — 
the execution ſomething more formal than it was before: 
That the ſtatute being deprived of the word credible, the 
other word witneſs was to be expounded by Common 
law analogy. From whence this rule is taken ; that as 
at Common law no man was allowed to be a witneſs to 
prove an intereſt for himſelf; fo fince the ſtatute no man 
| ſhall by his own ſubſcription take an intereſt, which he 
could not prove at that time by his own examination: 
That the caſe of Hilliard and Fennings goes no further. 
The rule thus framed, his Lordihip is pleaſed to conclude 
not only that a releaſe or payment will re-eſtabliſh the 
witneſs, if his incompetency really ſtands in the way ; 
but till further, that ſuch a witneſs without a releale 
may be competent enough to prove the will for every 
perſon except — © | 
In oppoſition to this reaſoning I propoſe to maintain 
firſt, that this credibility, (which I ſhall prove to be com- 
petency) is a neceſſary and ſubſtantial qualification of the 
witneſs at the time of atteſtation. Secondly, that if the 
witneſs is incompetent at that time, he cannot purge 


— 


R 


* 


| himſelf afterwards either by releaſe or payment, ſo as to 
ſet up the will. Thirdly, that he cannot be a witneſs in 
that caſe to eſtabliſh any part of the will; but that the 

is void for ever.—As my brothers differ with me 


» 5 » be ex 1 wi 
2 1 throw 
each other, and the firſt are proper and mate- 

ions to the latter. Another reaſon is, that 
caſe may again exiſt, and even this caſe may 
before another court, and likewiſe as no caſes 
the like kind, in my opinion, are cured by the late 
future wills, as well as thoſe that are paſ- 
ſuch like atteſtations, muſt call up the ſame 
„ when they happen, I think myſelf bound in 
uty to declare my diſſent from the laſt opinion of Lord 
id, and do my beſt endeavours to reſtore Lord 
| Chief Juſtice Lee's, which has been fo conſiderably ſha- 
ken, I may ſay overturned; becauſe the laſt opinion, if 
| it is acquieſced under, almoſt always governs, and be- 
comes the leading caſe. So that if I ſhould now decline 
this argument, my filence would be conſtrued into an 
| aſſent to Lord Mansfield's doctrine, which I am clearly 
_ ſatisfied is erroneous. Theſe reaſons no doubt prevailed 
upon his Lordſhip to declare himſelf againſt Lord Chief 
Juſtice Lee, in a caſe where, according to his own opi- 
nion, he might have avoided the queſtion, and yet have 
pronounced the ſame judgment; but he thought it more 
| manly to meet a principle in open combat, which he 
thought wrong, than to give further ſtrength to that error 
| by avoiding the conteſt. I have hitherto treated the 
argument I am anſwering, and I am obliged to treat it 
s argument, and not the 
of the court ; becauſe his lordſhip has told us 
it is his own, and he is perſonally anſwerable for all its 
| errors. As for the opinion of the court, he only tells us 
in general, they held the will duly executed according to 
| the ſtatute; but he has not informed us upon what 
| grounds -B 
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able to ſay whether the piles judges agree with his lord- 
ſhip in all his three or if not in all, in which 
of theſe three; nor do I think it right now to enquire, 


| becauſe the practice of explaining a publick reſolution in | 


private by parol might be attended with ſome bad conſe- 
quences. I muſt therefore beſpeak your patience; for l 
am afraid I ſhall be very tedious; if I ſhould, it muſt be 
imputed to the, high reſpect I bear to that great perſon 
with whom [I differ, as it would be an unpardonable ne- 
gleC to paſs over or diſregard even a ſingle word, that be 
has thought material. I am very ſenſible that I am deſ- 
troying an honeſt will upon a criminal objection; for the 
intereſt here, which T muſt treat as a ſerious incapacity, 
is too ſlight even to diſparage the witneſs's credit, if he 
could be ſworn ; and yet I muſt adjudge him upon this 
objection to be a perſon ſo deſtitute of all credit, that he 
is not fit even to be examined. But as it is not my buſi- 
neſs to decide caſes by my own rule of juſtice, but to de- 
clare the law as I find it laid down, if the ſtatute of frauds 
has enjoined this determination, it is not my opinion, 


but the judgment of the legiſlature. As I am fatisfied, 


however, that this will was fairly executed, I am very 
glad my brothers by differing with me have enabled me 
to give judgment in favour of it againſt my own opinion. 
Before | proceed, I defire it may be underſtood, that I 
do by no means deny the authority of the judgment in 
Chetwynd and Wyndham ; for that caſe was determined 
not only upon the general principles, which I am forced 
in this argument to deny, but upon its own as 


well as particular circumſtances, none of which can be 


applied to the caſe of a mere legatee witneſs. | 

The firſt general queſtion then, or rather enquiry, be- 
ing this, who are theſe witneſſes, which are deſcribed in 
the a& by the word credible; I anſwer in one word they 
are competent witneſſes, and no other. When it is fur- 
ther aſked, at what time muſt the witneſs be endued 


with this qualification, I ſay that he muſt be clothed with | 
propoſition | 


it at the time of atteſtation. This then is the 
that I n That the witneſs's _—y 
which prove to be competency) is a neceſſary 
— . — the time of atteſting. To 
this, it will be incumbent on me to prove, that 
the legiſlature ſet up theſe witneſſes as a guard to protect 
the teſtator from fraud in that critical minute when he 
was about to execute his will, which L will do from the 
ſpirit as well as the words of the act, and ſhall then con- 


firm my conſtruction by the authority of Hilliard and 


Fenningt, which is a caſe in point upon this queſtion. In 
the outſet | beg leave to make one obſervation, which l 
defire may be attended to, becauſe it ſhould be carefully 
kept in view the whole and it is 
this: That there is a great difference between the me- 
thod of proving a fat in a court of juſtice, and the at- 
teſtation of that fact at the time it happens; theſe two 
things I ſuſpe& have been confounded, whereas it ought 
always to be remembered, that the great enquiry upon 
this queſtion is, how the will ought to be atteſted, and 
not how it ought to be proved. The zew thing intro- 
duced by this a& is the atteſtation ; the method of prov- 
ing this atteſtation, ſtands as it did upon the old Common 
law principles. Thus for inſtance; one witneſs is ſuffi- 
cient to prove what all the three have atteſted ; and tho? 
that witneſs muſt be a ſubſcriber, yet that is owing to 
the 
ſubſcribed an inſtrument, he muſt be always produced, 
becauſe it is the beſt evidence. This we ſee in common 
experience; for after the firſt witneſs has been examined, 
the will is always read, and in the caſe of Hilliard and 
Jennings you will find that the objeQtion was not to the 
. want of due proof in court, but whether the deviſee was 
a credible witneſs within the meaning of the ſtatute. 
This I am afraid has not always been attended to, but 
ſome perſons have been apt to reaſon upon this point as 
if the ſtatute had directed the will to be proved by three 
credible witneſſes, forgetting the difference between the 
ſubſcription, and the proof of that ſubſcription. | pro- 
ceed now to ſhew that the witneſſes muſt be credible at 
the time of atteſtation within the true intent and mean- 
ing of the at. This clauſe has introduced a new cere- 


| 


general Common law rule, that when a witneſs has | 


had been required 


| ſpirit or intention of the law. For if 


preſence 
aQ, 


yl 


. mi 


any other deſcription had been added 
muſt have belonged to them at the 
time, as if three Engliſhmen or three full 
z theſe adjuncts would have been ne- 
ceſſary at the time; and if fo, I ſee not by 

conſtruction one epithet or adjunct can be 


mini include competent, ſtill competency 
to the witneſs at the time of execution; fo, 
via data, an intereſted witneſs cannot 
which the law intends to be preſent 
But this, it may be ſaid, is cavilling 
artifice to evade the true queſtion whi 
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* the ſtatute of frauds 
writing, though it was neither ſigned, 
written by the teſtator, might have been eſtabliſhed 


the teſtimony of one ſingle witneſs; nay 

perſon was a legatee, if he releaſed he was 8 ; 
neſs. This did in fa& happen in a very remarkable caſe, 
that of Sir Francis Warſley's will; this caſe is in 


Sid. 315. and in 2 Keble 128. leſſee of Gerrard 
againſt Mancheſter 18 Car. 2. One Benham of Gray's 
Inn wrote a will for Sir Francis Worſley 

who had neither ſigned, 
writing itſelf purported both; 


te to write the ſame over again himſelf, faid, that in 
the mean time that ſhould be his will. Benbam was the 


: 
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true heir at law, leſſor of the plaintiff. This determi- 
nation was clearly legal at that time; yet the reporter 
thought, as every other perſon that reads it muſt, that it 
was a caſe of great hardſhip to difinherit the heir by a 
will ſo made and fo atteſted, the fame perſon being draw- 
er, legatee and witneſs. The two great and alarming 
conſiderations upon this caſe, were theſe, that ſuch an | 
unfiniſhed paper ſhould be deemed a will, and that one 

ſo intereſted, ſhould be the only witneſs. All the 
world muſt fee, as ſoon as this caſe was determined, that 
teſtators would be delivered up to the practices of crafty 
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; neglected However that 
at leaſt ſure, that this was a moſt material 
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the party ſo deviſing the ſame, or ſome other 
rſon in his preſence, and by his expreſs directions, and 
be atteſted and ſubſcribed in the preſence of the ſaid 

v three or four credible witneſſes, or elſe the 
y void and of none effeQ.” Now 

a main view to the quality of the wit- 
appear from this conſide - ation, vis. that a will 

zs the inſtrument in this act required to be atteſted 
by ſubſcribing witneſſes at the time of the execution. It 

was enough for leaſes and all other for mar- 

riage agreements, for declarations and of 
truſts to be in writing: theſe were all tranſactions in 
health, and by valuable conſiderations and an- 
recedent treaties; ſo that the power of a court of equi 
was fully ſufficient to meet with every fraud that could 


denly in the laſt ſickneſs, almoſt is articulo mortis. If 
the man is ſure his will muſt he eſtabliſhed, cruelty, in- | 
i or excluſions are no ob- 
to ſuch a will. Stat pro ratione voluntas. Was | 
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ing men, if ſuch wills and ſuch witneſſes were | practice 
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they atteſt. If he is not capable, the witneſs ought to 


remonſtrate and refuſe his atteſtation; be is infamous if 
be does not; in all other cafes the witnefs is paſſive ; here 


he is aQive, and is in truth one of the principal parties 


to the tranſaction; the teſtator is entruſted to their care. 
Sanity is the great fact the witneſs is to ſpeak to, when 
he comes to prove his atteſtation : And that is the true 


| reaſon, why a will can never be proved as an exhibit 


vive voce in chancery, though a deed may; for there 
mult be liberty to croſs examine to this fact of ſan ty. 
From the ſame conſideration it is become the invariable 

ice of that court never to eſtabliſh a will unleſs a} 
the witneſſes are examined, becauſe the heir has a right 
to the proof of ſanity from every one of the witneſſes 


that the act has placed about his anceſtor. This pratice 
which is coeval with the act is a ſtrong argument to ſhew, 


that the parliament called in the witneſſes to prevent in- 
fane diſpoſitions, and that the buſineis of the witnels 
therefore is not barely to atteſt, but to try, judge ani 
determine, whether the teſtator is compor to ſign ard 


* this duty of the witneſs, this tolema 
4 vs ſanity 


trial of the has been called a matter of 


| form and of no uſe to prevent frauds. | am of a very 


contrary opinion. That many fraudulent wills have 
been made fince the ſtatute, and are formally executed, 
I have no doubt; and I am afraid theſe frauds will con- 
. end of time ; fot what law can totally ex- 


not entirely eradicate 
„ no law whatever 
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2 certain method which e one ought 
to prevent fraud.” If — 4 language 
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plain, that the argument on the other fide, in order to 
call off the attention from this idea of fraud, hath labour- 


is not done by any definition ition; it was 
thought 


and reform mankind ? But if a law 
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91 
thought ſo plain and obvious that there was no occaſion 
for it, and therefore initead of telling us what the word 
does mean, the argument only aſſeris what it does not 
mean, i. e. It is never uſed as ſynonymous to competent. 
ls anſwer to which I beg leave to ſay, that it 
may even in common ſpeech be ſo uſed, and further in 
the act of parliament it muſt have that meaning, and no 
other; and that this is not gratis dictum will appear 
from the caſe of Hilliard and Jennings, wherein the court 
of King's Bench not only declared the two words credible 
and competent to mean the fame thing ; but reſted their 
main argument, upon that very meaning of the word 
credible. But of this more hereafter; in the mean time 
I will endeavour to explain the ſenſe of this word credible 
as I underſtand it, and I hope to ſhew that the act has 


iſt, When 


this quality is predicated of him, or denied to him in the | 


abſtract without referring to the teſtimony of any par- 
ticular fact. 2dly, He is credible or not, in another 
ſenſe, when the matter of his teſtimony in a particular 


_ caſe comes to be diſcuſſed and tried. A man therefore 


may be credible in the firit ſenſe, tho” not credible in the 


anſwer to the queſtion 
to give teſtimony in the courts of Juſtice : 
Pole > 1 
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aſked whether ſuch a deponent is a credible witneſs to 
thole facts, I muſt take in a thouſand circumſtances in 
order to judge fairly of his credibility quoad hoc. 

In this caſe I admit that you preſuppoſe the evidence 
given, becauſe his credibility then depends not only upon 
his perſonal character, but like wiſe upon the evidence 
given with many other circumſtances. —= This general 
character of credibility in the abſtract is ſo inſeparable to 
the perſon of a diſintereſted witneſs, that nothing but an 
infamous judgment can ever deprive him of it; he is diſ- 
believed in one caſe, he is notwithſtanding acredible wit- 
neſs in the next; he fails there, yet in a third he may 


obtain credit. ——Let his conduct or general character be 


what they may, he is a credible witneſs to every fact 
where he has no intereſt. 
When l ſay that all indifferent witneſſes are credible, 


I] do not mean to ſay equally credible ; for credibility may | 


have its degrees; his rank or character may make him 
more or leſs credible ; but it is ſufficient for my 
if the wor ſt is intitled to any degree of credibility. 
Nor where a man's teſtimony is impeached, this ge- 
neral character of credibility is no longer conſidered o- 
therwiſe than as a circumſtance, and the enquiry is 
changed into a ſcrutiny of his credibility to that 
lar fact; and here, as men of all ranks, characters and 
fortunes are equally liable to the ſame enquiry, it is by 
no means a conſequence, that the beſt man ſhould turn 
out the moſt credible witneſs; every day's experience 
proves the confrary, and a bad man is not only allowed 
to be a good witneſs, but ſometimes even a better wit- 
neſs than a much better man. In this place it is proper 
to obſerve that the good character of the man has been 
confounded with the credibility of the witneſs ; which 
are two different things; for the ſtatute was never ſo ſim- 
Vol. II. No. 137. | 


\ | 
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| ple as to require the atteſtation of honeſt men, a matte? 
impoſſible either to be known or tried, but called only 
for indifferent witneſſes, a deſcription equally 
and plainly triable. To ſay the truth, every man livin 
is honeſt enough to tell the truth for a third carte, 


he has no motive to do otherwiſe ; nor is it ſtrange that 
a bad man in ſome caſes ſhould be a credible witneis, and 


— 


| good man not credible ; for credit is not in the power 


of the witneſs, but is lodged in the third perſon, and is 
a matter of the niceſt and moſt difficult diſcuſſion. The 
ſlighteſt circumſtances may turn the balance; probabili- 
ty in the tale, collateral confirmations, or impeachment 
by other evidence, contrary declarations, tamperings, 
the confidence or the modeſt demeanor of the witneſs, 
heſitation, confuſion, prevarication, ſelf-· contradĩction, 


compared with the contrary behaviour, theſe and many 


other conſiderations conſpire to work up or deſtroy be- 
lief; and therefore the general character of the man is 


of no great moment in weighing the credibility of his 
_ teſtimony ;; for 1 appeal io experience, whether gene- 


ral character is ever called in io impeach a perſon's evi- 


| dence till ſome ſtrong attack from another quarter is 
made on his credit; and therefure every man without 
| exception, who is free from all intereſt in the fact he 


comes to atteſt, is a credible witneſs i. e. he deſerves 
credit ; nay he is always believed, unleſs ſome other ob- 
jection beſides character, is raiſed to his teſtimony. Thus 

much being premiſed, give me leave to apply this reaſon- 
ing to the act before us. Who are thoſe credible wit- 
neſſes who are called upon to atteſt the new fact? the 
anſwer is plain, thoſe who are intitled to the general 
character of credibility ; they who are free from infamy, 

and difintereſted ; they who can neither get nor loſe by 
| the will; it is in this ſenſe, and in this only can the word 

poſſibly be underſtood ; and therefore it is ſo far from 
| being true, that credible is never uſed as ſynonymous to 
competent, that on the contrary, whereſoever it is conſi- 
dered in the abſtract and applied to the idea of legal wit- 
neſs, it muſt be always ſynonymous to competent. It is 
worth obſerving here, that credibility is ſo inſeparable to 
all men who have their ſenſes, that the epithet incredible 


| is never applied in common language to the per ſon, as it is 
But when a witneſs's teſtimony is under trial, and I am | 


to his teſſimony you ſay a fact is incredible as well as 
credible ; but you never ſay a witneſs is an incredible 
perſon ; for there is not any man breathing, who is not 
capable tho* perhaps not worthy to obtain credit, if you 
hear his teſtimony ; and indeed the true reaſon why in- 
| famous and interefied witneſſes are rejected is, for fear 
| they ſhould be believed ; and therefore ſuch perſons are 
properly called incompetent, and not incredible ; which 
mode of expreſſion introduced competent in law language, 
as the oppoſite, inſtead of credible. When the act 
then requires three credible witneſſes (for it does not ſay 
three reputable perſons) to ſubſcribe, it requires three 
diſintereſted perſons, who are not infamous, and no more. 
All ſuch are credible to that fa& wherein they have 
no intereſt ; this can be pronounced of the worſt men: 
and you can ſay no more of the beſt ; for they are both 
| credible as they ſtand upon the will, tho' perhaps not in 
the ſame degree. 

The acts, which direct convictions to be made upon 
the oaths of credible witneſſes mean competent, as I con- 
ceive; and if the witneſs has no intereſt, the magiſtrate 
ought to convict, if he is not contradicted : this cannot 
de denied; and I am ſure the reaſon given why the in- 
former cannot be a witneſs, is becauſe he is not credible; 
which proves pretty clearly, that if he had no intereſt, 
| he would be credible. 

And Lord Coke, when he adviſes the teſtator to call 
in credible witneſſes to atteſt his will, may mean to re- 
commend the moſt credible, ſuch as are reputable perſons 
as well as competent witneſſes ; yet there is no ground to 
| infer from that expreſſion, that any competent witne!s 
in his opinion was totally non-credible. But if this 
de the true mearing of the word, then it is contended that 
it is an idlenugatory word, as being included in the word 
witneſs. Admit it for a moment; mult the clauſe be con- 
demned or loſe any of its weight becauſe anepithet migbt 
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have been omitted. 
this cenſure if any ſynonymous words ſhould prove it 
guilty of inaccuracy * I ſhould rather think that the 
contrary ought to be preſumed ; becauſe this verbiage 
and tautology generally proceed from abundant caution ; 
the writer thinking it ſafer to overload the ſentence with 
many impertinent words, than to omit one material ſyl- 
lable; But I ſhall not be ſatisfied with this apology ; 
becauſe [ apprehend that the word credible, upon turther 
examination, will turn out to be not only proper but ex- 


tremely uſeful in this place: for ſuppoſe the parliament | 


had reaſoned in this way while they were ſettling the 
clauſe ; the word witneſs alone, according to the beſt 
conſtruction, may perhaps be determined to mean the 
ſame as credible witneſs ; for our intention to protect 
the teſtator from fraud will naturally lead to ſuch a con- 


ſtruction; but ſuppoſe ſome future interpreter, if credible is 


omitted, ſhould take advantage from the omiſſion to ex- 
pound the law contrary to our intention; ſuppoſe he 
ſhould argue from hence, that the ſtat. by adding no 
qualification to the witneſs, has ſhewn that the legiſlature 
never meant to provide againſt fraud by this atteſtation ; 
that, theretore, this part of the ceremony is mere form, 
and that the common law method of dealing with wit- 
_ nefles ought to be adapted to this act of parliament, by 


which the incompetent witneſs 


leaſe or payment. I will not fay, that this difficulty 2 


Not barely three witneſſes, not three incompetent per- 
in a looſe 


ſenſe of the word, are witneſſes ; not 
perſons, firſt bribed by a legacy to join in the fraud, 

and then bribed again by payment to fix it : but three 
credible i. e. unattainted, difinterefted witneſſes. ——— 
The word fo uſed, to ſay no more, ſtrongly marks out 
the ſenſe of the legiſlature, and calls upon the attention 
of the court to that competent qualification of the wit- 
neſs at the time. In my opinion, therefore, the word 
has a ſtrong ſignification, and forcible meaning. Nei- 
ther can I be brought to think the clauſe ſo inaccurate 
in other particulars as it hath been deſcribed ; fome few 
queſtions indeed have ſprung out of it, but they are all 
queſtions of ſubtlety, and ſuch as might have been drawn 
out of the beſt choſen words; pen a clauſe how you 
will, there will be always room for liberal conſtructions 
to enlarge, and rigid conſtruction to reſtrain ; that and 
no more has been done in the preſent clauſe ; in the for- 
mal part the judges have been liberal, they have gone as 
far, and perhaps farther than the words will bear, to eſta- 
bliſh the will, where the want of formality was only ob- 
jected; ſeatins ſhall be figning ; delivery as a deed ſhall 
be a publication of a will : the wi may atteſt at 
different times ; the preſence of the teſtator ſhall not be 
confined to the very room. It is beyond the power 
of penmanſhip to anticipate ſuch queſtions; and itmuſt al- 
ways be remembered, that the rules of conſtruction were 
framed to ſupply the defects of human lan and ca- 
ity. Nor do I think it would diſhonour my Lord 
Hale's character, to be reputed the author of this clauſe 
(which by the by he might have been tho” he died before 
the act paſſed) ; for I cannot help ſubſcribing to the opi- 
nion of a great judge, who ſaid, that theſe deciſions 
were a reproach to the profeſſion, inſtead of being a re- 
proach to the clauſe. If the law then be vindicated 
trom this charge, and if it be as the legiſlature have 
ſettled it in the very laſt act, an excellent law, the judges 
vught to take the utmoſt care not to weaken the force of 
it by a miſtaken favour to wills; remembering always, 


multiply wills : much lefs ought they to treat the ob- 
jection to the legatee witneſs with flight, by calling it 


How few laws could eſcape | 


may be reſtored by a re- 


| 
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form, when the legiſlature even in iteir laſt act (25 Ces. 


2. c. 6. ) have uni it neſſed the legatce, a, ſucb, by annuiling 


his legacy. This laſt act has in fact conſidered the lega- 
tee as totally incompetent; this lait act in effe & p: onoun- 
ced, that the teſtator cannot be ſafe under ſuch witneſſes; 
this laſt act, tho? it has varied the method, has done the 


| ſame thing, and worked upon the fame principle, and 
both acts, by different ways, arrive at the fame end: 


The one diſables the legatee from being a witneſs; the 
other diſables the witneis trom being a legatee ; where 


is the difference? Both concur in ſaying, the ſame per- 


ſon ſhall not be a witneſs and a legatee. 
I come now to the great leading point in this caſe, 


| viz. that if Hilliard and Jennings, which I conceive to 


be a direct authority to ſhe w, that competent and credible 
witneſſes are the ſame ; and that the true reaion of re- 


quiring three credible witneſſes was to protect the teſta- 


tor from fraud. The argument on the other fide has ta- 
ken the report of this cafe from Cartbeu, deeming that 
the beſt report; becauſe Carthew was counſel in the 
cauſe, and becauſe he has not reported the general prin- 
ciple upon which that caſe was ruled ; thus taking it for 
granted, that it was ruled upon no general principle, tho? 
the other reports have fully ſtated the argument at large, 
together with the grounds of that reſolution. This 
makes it neceſſary to examine Carthew's report with 
more attention, and when it is ſo examined, it I am not 
miſtaken, Carthew will appear to be the worſt reporter 
of the three, tho? all three will be found at the ſame 
time to correſpond and be perfectly conſiſtent when they 
are compared together. 


The words of Carthew's Reports. 


This will was void quoadthe deviſe of the lands to the 
plaintiff, becauſe be being the perſon to whom the lands were 
deviſed cannot by law be allowed to be a credible witneſs, to 
prove the execution of the will on his own behalf; wherefore 
with reſpect to this deviſe the will was atteſted only by 
two witneſſes, which is not ſufficient to anſwer the ſtat.” 
Carth. 514. In order the better to underftand this book, 
give me leave to ſtate the caſe, and draw the argument of 
the court upon the point into a ſyllogiſm. 

The caſe ſtated is no more than this: The ſtat. re- 
quires three credible witneſſes to atteſt, and the de viſce 
of the lands is one of theſe three witneſſes. 

The argument, upon which the opinion of the court 


was founded, may be thus drawn into a ſyllogiſm. 


The general principle, or the major ot the ſyllogiſm 
is: No perſon, who would be incompetent to prove a 
will upon a trial, can be credible to atteſt the will upon 
the execution. This major is proved by other arguments 
which I will not repeat, ſhewing that the ſtat. would be 
evaded by any other conſtruction. The minor. The de- 


viſee in this caſe would be incompetent to prove. Ergo, 


he is not credible to atteſt. 

Every body knows, that the minor of a ſyllogiſm is 
derived out of the major, which is a general propoſition, 
either ſelf-evident, admitted or proved by arguments, 
and that an argument cannot be perfect without the ma- 
jor.— Now Mr. Serjeant Carthew has reported only the 
minor and the concluſion, and has totally omitted the 
major propoſition. The two laſt members of the ſyllo- 
giſm in that bock are thus expreſſed. 


The plaintiff cannot by law be a credible witneſs to 
prove the will in his own behalf. Ergo, the will is void 


guoad this deviſe. 

Thus he informs you, that the witnefs's credibility in 
that caſe is determined by the conſideration. of his com- 
petency at law. But why that competency at law comes 
to be the criterion of his credibility under the ſtar. the 
book explains not; but leaves that principle which is 
2 major of the ſyllogiſm to be collected by the rea- 


This is one defect in the report; but there is another 


which is ſtill more miſleading, and that is, that he has 
that the legiſlature meant to prevent fraud, and not to | 


narrowed his concluſion to the very cafe before him, by 
ſaying the will is void guoad this deviſe, or with reſpeſt ta 
ir deviſe ; by which emphatical manner ot confining hi, 

conclutor., 
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concluſion, he ſeems to intimate, that the will might be 


; 


good as to every other deviſe, whereas if he had ſtated 
the general propoſition from whence this conſequence 
was deduced, his report could not poſſibly have been 
miſtaken. True it is, that when the will comes to 
be looked into, you fee the reaſon why he has laid 
fo much ſtreſs upon this ſpecifick deviſe, not becauſe he 
meant to diſtinguiſh a deviſe to the witneſs from an 
other real deviſe, in that or any other will; but becau'e 
all the reſt of the will related to perſonal eſtate, and this 
was the only real deviſe : he reports the will void in this 
part only in oppoſition to the perſonal part, wherein the 
will was good. Now let us fee the uſe that has been 
made of this report, by the argument on the other ſide: 
By omitting the genecal principle upon which that calc 
was determined, it has formed that particular deciſion in- 
to a general rule, by which the general principle is con- 
_ tracted into that particular caſe. The rule is this. A 
perſon ſhall not in a court of juſtice intitle himſelf to a 
deviſe, by virtue of his aun ſubſcription, which at the 


time of ſubſcribing, he could not have proved by his | 


examination.” I do admit this propoſition to be true as 
tar as it goes, and to be reſolved by the court; But I 
fay the court went further, and reſolved, that no ſuch 
intereſted witneſs can eſtabliſh any part of the will, but 


that the whole will be void in foto, as well as in his own | 


particular ; ſo that when it is pretended, that the 
court - ws wage an 2oos ws before 
them, and meant to extend their dottrine no further, I 
do with deference deny this inference, and will prove 
the contrary from the caſe itſelf as reported by the ſe- 
veral authors, and Mr. Serjeant Carthew ſhall not be o- 
mitted : the beſt way to underſtand the of the 
reſolution is to ſtate the arguments on both fides. — 


xt, Raymond 506. Serjeant Carthew's own arguments, | 


in favour of the will. 

iſt, Plaintiff is a man of an indiſputable credit. 2dly, 
Tho? he cannot be ſworn on a.trial, yet one cannot ſay 
but there are three witneſſes to the will, and the will 
has been well proved by the other two witneſſes. | 

3dly, There is a di in a matter that goes to the 
credit of this teſtimony, and a matter that goes in bar 
of it; the firſt ſort are excluded from being witneſſes 
by the ſtat. as men attainted, Ic. but when there is only 
a thing that bars him from being a witneſs, but does not 
touch his credit, it is otherwiſe. 

4thly, The intent of the ſtatute was to t perju- 
ries: but this cannot be within the miſchief of the act, 
becauſe the Ceviſee being a witneſs, could not be ſworn 
and examinedupan it, and therefure out of the miſchief 
of the ſtatute. 

5thly, The ſtat. has 
ſtruction. 

The ſame argument reported in Compns gt. 

© Tho? the plaintiff cannot be examined as a witneſs 
in his own cauſe, yet the will being proved by other 
witneſſes, he is a credible witneſs to the will, tho” not 
in this cauſe, and there is a diverſity between a perſon, 
who is infamous and incapable to be a witneſs at all, 
and one who may be a witneſs, but ina parti cauſe 
is not allowed to be examined in reſpect of his intereſt.” 
— Now take the argument on the other ſide, and the re- 
ſolution of the court; iſt Raym. © Againſt this was argued 
by Mr. Pratt, and held by the whale court, that this will 
was not executed according to the ſtatute of frauds ; for 
a man who cannot be a witneſs, which is the plaintiff's caſe, 
cannot be a credible witneſs; and the intent of the act was 
to prevent frauds as well as perjuries z which intent 
would be evaded, if the deviſee ſhould be admitted to be 
aà witneſs, who being a party intereſted might probably 
be induced to ule fraud: and Mr. Pratt ſaid, that the 


fat. appointed three witneſſes, Ic. to the end that it 


may be done in ſuch folemn and notorious man- 
ner, that they might ſee that the deviſor did not ſuffer 
any impoſition, being infirm in underſtanding as well 
as body, as all men in extremis generally are; but if per- 
ſons who cannot give evidence of their tubſcriptions, &c. 
ſhall be admitted credible witneſſes, it is to admit fo 
many dead letters to be witneſſes, which intirely evaces 
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the intention of the act; ard for this point the v hole 
court were of opinion, to give judgment for the defen- 
dant. In Comyns it is thus: As to the other point, 


| Serjeant Pratt argued, ** and it was beld by tbe court, that 


the will was not well executed ; for the plaintiff was 
not a credible witneſs ; as he himſelf was to take by the 
will; for the intent of the ſtatute was to prevent any 
practice of perſons intereſted in the obtaining wills ; and 


if he, who is to take by the will, may be a good witnels, 


it will be an encouragement to ſuch practices.“ 

To theſe | will add a third which my brother Cauld 
has favoured me with, taken by his fataer, one of the 
judges who determined that caſe.— By dit ections out 
of the court of Chancery, the queſtion was, Whether 
a deviſe of Euſball farm by Thomas Jennings to William 
Hilliard and his heirs be a good deviſe, he being one of 
the ſubſcribing witneſſes. ObjeQed, that it is a good de- 
viſe ſo long as three ſubſcribe and witneſs it; for the word 


| credible is in oppoſition to a perſon attainted ; but if two 


witneſſes were dead, then indeed it might be bad; /ed 
reſolved per totum curiam clearly, that he not being cre- 
dible to prove the will, the deviſe is a void deviſe; for 
the deſign was to ſet up a credible ſwearing witneſs, and 
this to prevent frauds and per jut ies. 

— material obſervatious ariſe from the caſe thus 

1ſt, They do all agree with Cartbero ; the only dif- 
ference between the books being this; the latter reports 
the reſolution without the reatons, the others report the 
reaſons as well as the reſolution. | 

2dly, The court took it to be a caſe of conſtruction 
upon the ſtatute and nothing elſe. 


| . They conſidered the credibility as well as the at- 
ſineſs. 


to be the very ſubſtance and eflence of the bu- 
| qthly, The rule credible to be the fame as compe- 
tent. | 


hey not only hold this neceſſary to prevent 
bold likewiſe, that if they gave credible any 


Sihly, 
fraud, but 


other ſenſe, the ſtat. would be evaded; and therefore the 


rule of conſtruction laid down by the court was general 
to annul all wills, and all real deviſes whatſoever where 


one of the witneſſes was incompetent. —[ have done 
vith the firſt point, and have proved, as [ hope, both by 


argument and authority that propoſition which [ under- 
took to maintain, viz. That the credibility of the ſtat. 
meant competency, and that this was a heceſſaty and ſub- 
ſtantial qualification in the witneſſes at the time of at-, 
teſtation ; which brings me to the next conſideration, 
whether the witneſſes io this will come within that de- 


cription. 


ha taken with a liberal con- 


Being now in poſſeſſion of the true criterion of credi- 


bility, which is no other than competency, this is a 
mere common law queſtion; and therefore I ſhall pro- 


duce the witneſſes in court and take the objection to them 
before they are ſworn 
The caſe is this: The teſtator deviſes certain lands to 
truſtees io be applied to the uſe of ſuch poor as by reaſon 
of infancy, impotency or old age are unable to work, 
and to place out the children of fuch poor apprentices, ' 
and declared that the rents ſhall be applied to no other 
uſe or purpoſe. Three witneſſes, who atteſted the will, 
are ſeiſed of lands in fee within the faid pariſh at the 
time of atteſtation. The objeQtion is, that the three 
witneſſes cannot be admitted to prove the will in court, 
v hile they remain fo ſeiſed, becauſe by the eſtabliſhment 
of the will, they will derive an intereſt to themſelves in 
reſpect of theſe lands: their intereſt is this, that as the 
poor's rates mult be reduced in proportion to this bene- 
tation, their eſtates will become rate-free pro tanta for 
ever. And altho” the deviſe, at the time of the teſta- 
tor's death, was future and did not take effect till 1750, 
for years after, yet it was as a preſent benefit to the 
owners of thoſe lands, and made them immediately more 
valuable in conſideration of this future eaſement.— 
I have many arguments here to encounter, both from 
the bar and bench; I ſhall endeavour to anſwer al! io the 
beſt of my power, and with all that retpeQ which their 
opinions always deferve when we differ. 
iſt, L 
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1R, It was ſaid, that the poor here deſcribed, muſt be 


underſtood to be a claſs of poor not above the reception of 
relief, and that this charity rifay be applied by the truſtees 
to the uſe of ſuch perſons excluſive of the pariſh poor. — 
To which I anſwer, that the poor in this will, are thoſe 
who labour under the extremeſt wretchedneſs of helpleſs 
poverty ; for when it is conſidered that the day labourer, 
who only lives from hand to mouth, is deemed by the 
teſtator to be a perſon above the want of this charity, 
which is confined to the impotent only ; thoſe who have 
enough to ſubſiſt on without labour, muſt fortiori be 
excluded, 2dly, The poor in this will are denoted by 
the ſame deſcription as the parochial poor are by the 43 
of Eliz. And it this be fo, this charity cannot, by the terms 
of it, be diſtributed to a ſet of men who are excluded by 
the will; it will be a breach of truſt to do it; and if it 
be ſaid, that the court of Chancery can direct the money 
to be applied to a ſuperior order of poor, I defire a caſe to 
be produced where that court ever made ſuch a decree. — 
If a legacy has been given to poor houſe-keepers, and 
poor not receiving alms, or to poor in general, there 
might perhaps be ſome ground for that diſtinction; but I 
can never believe that court could make fuch a decree in 
this caſe ; the buſineſs of that court being to expound 
wills, and not make them. And whereas it is faid, that 
theſe legacies when they reduce the rate, come to be in 
their operation legacies to the rich and not to the poor; I 
anſwer, that it is impoſſible to be otherwiſe, and that this 
is always ſuppoſed to be contrary to the teſtator's inten- 
tion; no man living can be ſure of that, and I do much 
doubt it; Fer why may not a man at the ſame time mean 
to give to the poor and likewiſe eaſe the pariſh: The 
poor's rate is a moſt heavy burthen ; it falls upon the te- 
nant and occupier, and is paid by thoſe who are not above 
a degree or two richer, than the object he is forced to re- 
lieve, ſo that he who ſo diſpoſes of his eſtate is a double 
benefacto EW wrt oh hoe. if a gift is made to 
the parochial poor, it the rate ex neceſſitate, 
though the teſtator may poſſibly intend otherwiſe. 

My brother Gould contends in the next place (with 
whom my two brothers now concur) that this benefac- 
tion ſhould not be conſidered as an eaſe to the pariſh, but 
a bounty to be added to the pariſh relief, for the comfort 
of the poor, and not for their — * 3 

By the ſtat. 43 Eliz. the pariſh are only taxable for 
the neceſſary relief of the poor ; nothing therefore but 
neceſſity can call for this relief; if the party can ſubſiſt 
by any means whatſoever without this aid, he is not the 
object of this law; nor can it ever be material to conſider 
from whence the pauper is ſupplied, if he has wherewith- 
al to ſubſiſt, without the pariſh ; the pariſh muſt be dif- 


charged, becauſe the relief in ſuch acaſe is not neceſlary : | 


And the neceſſity of the object is the rule by which the 
relief is to be proportioned, and it muſt be more or leſs 
according to the pauper's condition and circumſtances.— 
If a labourer, who ſeven ſhillings a week by his in- 
duftry, is incum with a large impotent family, the 
pariſh adds ſo much to his weekly gains, and no more 
than will be juſt enough to keep the family alive; if he 
falls fick, the allowance is increaſed ; if his children dye 
or become uſeful, it is diminiſhed. One has a little cloſe 
worth forty ſhillings a year, his ſtipend will be leſs than 
his neighbours who has but twenty ſhillings a year, and 
he again will be leſs conſidered than a man who has no- 
thing.— This is the true reaſon why the rate is directed 
to be paid weekly, or otherwiſe, becauſe the ſtate of the 
poor is always fluctuating.— An eſtate or legacy is given 
to the poor ; if in this caſe the rate muſt continue the 
ſame without any regard to this benefaction, you call 
upon the pariſh tor a ſuperfluity, as far as the rate, added 
to the charity, will exceed the ſum neceſſary for their 
ſubſiſtence. The pariſh is taxed juſt ſo far beyond the 
ſum neceſſary for their relief, and fo contrary to the act 
of parliament ; for relief and ſubſiſtence are y mous 
terms. This duty upon the pariſh is fo connected with 
the neceſſity of the pauper, that ifa teſtator who bequeaths 
a legacy to the poor ſhould ſay, I mean that the poor 
ſhall enjoy the ſame pariſh allowance over and above my 
legacy, this clauſe wquld be ſele de ſe and void, unleſs it 


— 


years term has been ſold for 
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can be maintained that he who has ſomething is as poor 
as when he had nothing; for if he is rich he wants leſs 
relief, and if leſs relief, a lower rate will do. So that if 


c 


I have been arguing on an allowance of money: ſup- 
poſe one bequeaths a legacy to clothe the poor, or a houſe 
to receive them, or a ſum of money to tice out 
children; mult the pariſh ſtil] clothe, lodge, and bind out 
as they did before; or muſt they add the value of the 
clothing, houſe, c. to the former allowance; and fo 
give the poor a ſuperfluity above their neceffary ſubſiſ- 
tence. I think that cannot be contended, and a gift of 
2 houſe or clothing is as much a bounty to this pauper as 
a gift of . If I ſuppoſe in arguing, (which I have 
2 right todo) that the charity is amply ſufficient to main- 


| tain all the poor, Brother Gould does not even admit, 


nor does he chooſe to deny, that the pariſh in this caſe 
mult be eaſed ; but if only a trifle, it is a bounty.—Ac- 
cording to what I have ſaid, let it be ever ſo (mall, it 
muſt te pro tanto; but if I ſhould for a moment ad- 
mit the diſtinQtion, will he be pleaſed to draw the line; 
if he can do that, I may venture to promiſe that I will 
come over to his opinion; if he cannot, I think he ought 
to come over to mine. f 

Nor can there be any difference between a deviſe to 
truſtees and a deviſe to overſeers; the truſt is the ſame in 
both, and the objects the ſame, and the pariſh officers are 


but truſtees, as the truſtees in the application of the cha- 
rity are pariſh officers ; the hands through which the cha- 
, are in both caſes mere inſtruments. —Neither 


upon this ground, the court of King's Bench would not 
Attorney General v. Wyburgh. 1 P. Will. 
Lord Macclesfield, where charity was given to 
ie ſix poor perſons, rejected every pariſhioner becauſe 
this bequeſt would reduce the rate. Laſtly, what can be 


ſaid upon the laſt uſe in this will, to bind out poor chil- 


dren apprentices ? there the pariſh muſt be eaſed unleſs 
they will chooſe to pay the maſter duuble the value. —To 
proceed now to the remaining difficulties. — The intereſt 
it is ſaid, is nothing claimed under the will ; it is nothing 
at preſent ; it is contingent in futuro; it is minute. 

To the firſt; it is not given to the pariſhioners ; but it 
is an intereſt derived to the pariſhioners in conſequence of 
the will; the common caſe of penalties given to the poor; 
he gains, if the will is eſtabliſhed ; he loſes, if it is fet 


To the next; it is no eaſement at preſent I admit ; but 
in reſpect of future eaſement ; it is even now a preſent 
and a laſting benefit ; and in truth (which will anſwer 
the next objection at the ſame time) all future intereſts, 
certain or contingent, whether now or hereafter to be 
WW 


The court of chancery therefore have very ſenſibly 
pronounced poſſibilities to be veſted intereſts, and made 
them tranſmiffible; a fee expectant upon a thouſand 
Let me put the 
caſe of an executory deviſe of an eſtate of 10, O00. a 
year, and the life before it in a deep conſumption, (I am 
intitled to put the ſtrongeſt caſe I pleaſe) could this de- 
viſee be a competent witneſs to prove the will? The 


| anſwer muſt be, he could not: Tell me then what chan- 


ces are valuable, and what not ? Till this line is drawn, 
I muſt ivſiſt that all chances are valuable. 

Hence if it ſhould be faid, that perhaps the pariſh may 
have no poor; I admit the ſuppoſition to be poſſible, and 
barely ſo; but if it be only as poſſible that they may be 
burthened with poor, every eſtate that is diſcharged trom 
this poſſible burthen, is in that reſpect bettered, and muſt 

remain 
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remain ſo long as the ſtat. of 43 Eliz. ſtands unrepealed. 
As to the objection that the intereſt is too minute, 
and that a ſmall intereſt as in Townſend”s caſe, ought not 
to diſqualify witneſſes, I do conceive that however that 
point might have been litigated formerly; yet that now 
the law is clearly ſettled, and the witneſs muſt be rejeQ- 
ed, if he has any intereſt, be it ever ſo ſmall. The 
point was diſputed for above 20 years in the caſe of toll, 
a cuſtom claimed by the city of London upon importation, 
called by the name of Water-bailage.-—The queſtion was 
whether freemen might be witneſſes. Nothing can be 
more minute than ſuch an intereſt; and yet after many 
opinions pro and con, it was finally ſettled that they were 
not witneſſes. Any perſon who has a mind to trace 
the hiſtory of this queſtion may find it in 2 Keb. 295. 
3 Leb. 2 Leon. 231. King and City of London. 2 Show. 
47. 2 Show. 146. 1 Vent. 351. Caſe of the city of 
Landon againſt the free merchaats. 

This caſe (and it is the laſt I can find upon the ſubjeQ) 
happened in 32 Car. 2. and is differently reported in two 
books ; for one ſtates, that three judges allowed the wit- 
neſſes, and one diſſented ; upon which the counſel for 
defendants tendered a bill of 


the witneſſes were not exami- 
went for defendant.--What became 
not appear. I ſhould gueſs it 
and ſettled ſolemnly, that freemen could not 


aus, it was ſaid in the caſe of the water-bail- 
| of London could be a witneſs, tho” 
it was not ſixpence concern to him. In 2 Fern. 318, 


(1694) Lord Somers ſays, in a ſuit for money given to 


pariſhioners, none of the inhabitants ought to be wit- 
; for in a caſe where a party is concerned in inte- 
though never ſo ſmall, the objeQtion has always pre- 
vailed ; and ſo reſolved on great debate in the caſe of the 
City of London concerning water-bailage.--11 fed. 225. 
Caſes in queen Aus time, Brown againſt the Corpora- 
tion of London, upon iſſue joined upon pr 
toll, the defendants produced a witneſs, the plaintiff ob- 
jected, that he was a freeman and intereſted, upon which 
the defendants produced a judgment in the Mayor's court, 
whereupon a ſcire facias was awarded, and two mbils re- 
turned; they had given judgment of his disfranchiſe- 
ment; therefore the proceedings being irregular, Holt 
would not admit the man to be an evidence, | the 
judgment in the Mayor's court may be avoided The 
tat. 1 Ann. cap. 10. is material for this purpoſe ; for the 
act of parliament lets in the evidence of the inhabitants 
of counties in all informations and indictments for not 
repairing highways and bridges; ſo again by another act 
the — — is admitted for ſuits to recover money 
miſpent. by pariſh officers. Which acts ſhew, that the 
rule to reject the witneſs for minute intereſt could not be 
broken in upon by leſs authority than an act of parlia- 
ment.--- There is a caſe in Viner in Chancery in the year 
1737, Where it is ſaid, that in caſe of an information at 
the relation of the town of Warwick, for certain chari- 
ties, an inhabitant receiving alms is no witneſs, for every 
inhabitant either pays or is under a poſſibility of paying to 
the church and poor, t he pays nothing at preſent. 
If the rule be ſo, it muſt prevail as an objeQion, to all 
witneſſes without objection, and there can be no difference 
between the witneſſes to a will and any other. I ſay this, 
becauſe I fee practice had prevailed to admit will witneſ- 
ſes where the legacy was ſmall.---In the argument of the 
water-bailage caſe in Vent. 251. and Show. 46. it is ſaid, 
that a ſmall legatee had been ſworn to prove a will, and 
that it had been uſual, and in 1 Vern. 254. Lord North 
is made to ſay, that where a man is a legatee, if it is an 
inconſiderable legacy as 5 s. or 5 J. to a man of quality, 

| he ſhould be a witneſs to prove the will.--It is plain there 
had been ſuch a practice, and I take it to be upon that 
ground, that the pariſhioner was allowed to be a witneſs 

Vol. II. Ne. 137. 


in 1684, two years after this trial, 


preſcription for a 


| 


_— 


| 


2 


contents of the will; 


down to fix a certain period for the eſtabliſhing or annul- 


II . 


in Townſexd's caſe; but that practice ceaſed, I believe 
upon the ſtatute of frauds. But | take it moſt clearly, 
that this notion is now exploded, and therefore if it ſhall 
be once admitted, that the pariſhioners in Townſend's 


_ caſe had an intereſt under the will, the caſe neither is nor 
can be law, till it can be proved that a legatee of a {mall 


ſum may at this day be a witneſs. 

True it is, that the intereſt of the witneſſes in ſome 
caſes is drawn ſo fine, that it is ſcarce perceptible ; and 
yet that glimmering, that ſcintilla ſhall be as powerful to 
exclude the witneſs, as the moſt ſubſtantial profit; and I 
have always underſtood that caſe to be good law where 
the court ſet aſide the witneſs, becauſe he thought him- 
ſelf bound in honour to pay the colts of the ſuit.---The 
true ground whereof is this, which is fit to be attended 
to in every part of this branch of the argument, that as 
no poſitive law is able to define the quantity of intereit 


that ſhall have no influence upon the minds of men, it 


is better to leave the rule inflexible, than permit it to be 


bent by the diſcretion of the judge ---The diſcretion of a 


judge is the law of tyrants; it is always unknown; it is 
different in different men: it is caſual and de upon 
conſtitution, temper and paſſion : In the belt it is often- 


times caprice; in the worſt it is every vice, folly and 

to which human nature is liable. I have done 
with this part of the caſe, and return again to the ſtatute 
of frauds, and the next point; which is, whether a wit- 
neſs, not credible at the time, can become ſo by matter 


the will upon the atteſtation is il 
the very words of the ſtatute. | 


y as ſoon recall time as make that tranſ- 
was 


on the will; againſt which no evidence can be 

though it has been ſaid, that a legacy is no 
intereſt, and that the legatee does not know the 
I anſwer, that if it ſhall be once 
held, that ſuch a will may be eſtabliſhed by the legatee's 
releaſe, every legatce who intends a fraud will always for 


the future be ſure of the contents before he atteſts. But 


Rill it is urged, that if you pay or releaſe the legatee, he 
is a good witneſs ; his bias is gone; the will ſhall be eſta- 
bliſhed. It is hard to ſay whether this doQtrine is more 

with miſchiet or abſurdity. It furniſhes the 
will-makers with bribes to the witneſſes out of the teſta- 
tor's own eſtate, to deceive himſelf and difinherit his heir; 
nor is it poſſible to give the witneſs a ſtronger ſecurity 
for his legacy than by making him a witneſs, becauſe by 
this means his releaſe being neceſſary, he gains a power 
over the whole will: Thus the law co-operates with the 
fraud in requiring the deviſee to pay the witneſs his hice 
before, under the penalty of ſetting the will aſide if he 
refuſes.---But the miſchicf will not ſtop here; the lega- 
tee will naturally proportion his demand to the value of 


the eſtate bequeathed, and will frequently exact more 


legacy.---Nay, he will think it worth his while 
to hold himſelf out to the heir, and keep the will in ſuſ- 
pence till the one or the other is hrought up to his price: 
and thus the teſtator's land after his deceaſe will be fold 


by the witneſs to the beſt bidder.--To day the will is bad; 


for the legatee will not releaſe ; to morrow the legatee is 
ſatisfied, and the will is good ;-—the heir at law recovers 
in one term, and is diſinherited in the next. ; 

In this ſtate of uncertainty the will muſt remain till 
the legatee is to pronounce its fate. But ſuppole 
the witneſs ſhould die before he has releaſed; nay, put 
the caſe, that he dies before the teitator ; is the will good 
or bad? if good, he is a credible witneſs and needs no 
purgation ; if bad, he is not credible and incapable of 

tion. 

== let us ſuppoſe the witneſs convicted of ſome 
infamous crime; can the crown reſtore the will by a par- 
don ? In that caſe, it depends upon a caſualty, and the 
King diſpoſes of the eſtate. Among all theſe diffic ulties, 
one ſhould have expected ſome rule ſhould have been laid 


gQ ling 


W I L 
ling of the will by telling us how long the witneſs's in- 
competency ſhall continue to vitiate t inſtrument ; for 
it is impoſlible to conceive that it can remain in this 
ſtate of fluctuation. 

point of time from 


I have erfdeavoured to find out this | 
on the other fide without ſucceſs. It is 


the 


I 

| leaſe, or if the will could have been proved by other wit- 
neſſes, tho? the Jeviſee was one, the will came forth a 
valid inftrument to all intents and Thus if the 
| Crmmenlew rate confs be adageed to the conſtruction of 
this ſtat. it would not make the deviſe void, but get rid of 
it by payment, allowing it to be good; and indeed this 
analogy did prevail fo ſtrongly, that it grew to be a com- 
mon opinion, that where a legacy only was given to a 
witneſs, tho' charged upon the land, a releaſe would do 


objection till the legacy is either paid or tendered. —— 
| Whereas the ſame act declares that in all ſuch wills for 
the future the ſhall be void. lt is from hence 


point obſervable, that the legiſlature avoided giving any opini- 
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I do admit will folve all difficulties at once, and 
legatee as fafe and diſintereſted a witneſs 
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with deference 10 other opinions, to deny 
— if I am not miſtaken, the only reaſon why 
itneſs is rejected, is, becauſe his legacy is 

ſider the caſe of a will before the ſtat. if atreſted by the 
; not void in its creation; it was only held back 
from operating by defect of proof; and therefore the 
moment the proof was opened either by payment or re- 
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by 
77 
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on upon this litigated queſtion upon the ſtat. of frauds: 
they declare in the ſtrongeſt manner that the legacies 
the witneſs were not void, and that it requir- 
w, to make them void for the future. Let 
this, the common opinion of the bar, ſo 
upon in the former part of the argument, 
effeQual to diſable the witneſs that 
releaſe would enable him to prove 
's benefit. —I wonder a little why fo 
in this argument to eſtabliſh the 
if legacy was a rullity and 
3 for if this laſt was law, that method 
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and apportioned, by a compariſon 

garble the will by the tak- 
bequeſts, you vary the teſtator's inten- 
his whole will is maimed.—-[n 
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| is requires ſome examination. In Baugh and Hal- 
| loway, where Sir Robert Raymond does (ay very confident- 
| by, if that reporter is not miſtaken, that Lord Ch. J. 

had declared his opinion in Flilliard and Fennings 
| for, and there is an expreſſion in Carchew's report of that 
| caſe, which ſeems in ſome fort to favour the doQtine. 
| I have in the former part of my argument examined that 
| caſe, ſo fully, that it will be ent here to obſerve 
| this point was neither reſolved, nor argued, nor hint- 
at in Hilliard and Fennings; and it was im v 
the point could ariſe upon that will which contained 
bequeſt of a real eſtate. —If that be ſo, as 
have been a moſt extraordinary thing, if 


T7 


. 


bad ſpontaneouſly taken upon themſelves to 


ſupport it; when the point too was 
to the queſtion before them, and neither touch- 
| themſelves: I do not 
wonder Sir Robert Raymond ſhould argue as it is pretend- 
| ed, for his fee; the bar is apt to argue in that manner; 
nor do | wonder the court ſhould in fo ſtale a buſineſs 
ſend the plaintiff to law. But I can by no means 
| conclude, that becauſe the caſe never came back, that 
the heir at law gave up the point; why might it not end 
dy compromiſe? I could make 20 conjectures that ſhuuld 
all account for the diſcontinuance of the cauſe more pro- 
| bably than that: But it is not worth while ; becauſe, if 
the 


WII. 
the heir at law had really given up the point, his conceſ- | 
ſion would not weigh a hair in the 
now thro? the argument, and will cloſe 
with declaring that I will take no notice of any part of 
the civil law learning that has been into this ar- 
gument. Lord Ch. J. Le did not ground his opinion 
upon that law ; he did not argue from it, he did not rely 
upon its authority. I am favoured with a very correct 
note of his opinion from my brother Adams, where, after 
he had fully argued the caſe without taking any ather 
notice of the civil law, than to declare that Swinburn's 
law upon legacies cannot be applied to land deviſees, and 
to obſerve in the ſame place that both laws concur in 
--- intereſied witneſſes, he concluded in theſe 
w 
Upon the whole, conditionem teſtium cum 


in- 
ſpicere debemus; and as it is to be conſidered as intended 


to prevent any fraud being uſed at a time when teſtators 
are moſt of all liable to be impoſed on, and as all people 
have it in their power to get ditintereſted witneſſes, we 
= ike to the ſtatute ; 


think this will is not executed 
but is void as far as it concerns 


mine, which of the twolaws is moſt the Reman 
or the Engliſh: This | know (which is enough for a judge) 
that altho” almoſt every country in Europe have rejected 


y of laws, yet they have been with a ſtub- | 
at all times diſclaimed and rejected by 
have 


been endeavouring to anſwer, 


the ſtat. 29 Car. 2. c. 3. { 19. For the 
— i 4.4.05. B wg 


no 
| ueathed ſhall exceed the value of 
= proved by the oaths of three witnelfes, 
that were preſent at er 
teſtator to bear witneſs that ſuch was his will, or to 
that effect. And by ſtat. 4 rn. c. 16. f. 14. it is de- 
clared, * Thar all ſuch witneſſes, as are and ought to 
be allowed to be good witneſſes upon trial at law 
laws and cuſtoms of this realm, ſhall be deemed good 


witneſſes to prove any nuncupative will, or any thing 


”7 


1 


returned to the place of his or her dwelling.” 

Sea. 20. That after ſix months paſſed after the 
ſpeaking of the teſtamentary words, no — 
be received to prove any will ve, except t 
teſtimony, or the ſubſtance , were committed 
writing within fix days after the making of the 
will.” 

— 11 — 
of any nuncupative will, any 
till 4 days, at the leaſt, after the deceaſe of the 
teſtator be fully expired, nor ſhall any nuncupative will 
be at any time received to be proved, unleſs s have 
firſt iſſued to call in the widow, or the next of kindred 
to the deceaſed, to the end they may conteſt the ſame, 
if they pleaſe.” : 

Sed. 22. That no will in writing concerning any 
goods or chattels, or perſonal eſtate, ſhall be repealed ; 
nor ſhall any clauſe, deviſe, or bequeſt therein, be alter- 
ed or changed by any words, or will by word of mouth 


: 


by the | 
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out at length and in form, and betore ſhe returned the 
teſtatrix died: The j below pronounced for this 
will ; but upon to the delegates, it was reverſed ; 
and in this caſe it was agreed, that if the will had been 

at length, ſo as they had carried a 
meaning in themſelves, it had been a good 
that there was one witneſs that wrote it, and 
rix ptonounce, that ir was her 


perjuries, the will and legacies were void. 1 Abr. Eg. 
ws. ©. E 


coming to pray with him, his wife put him in mind to 
give 200 J. more towards the charges of building their 
church, at which, tho' Dr. Shallmer was at firſt diſturb - 
ed, yet after, he ſaid he would give it, and bid Prew 
take notice of it: And the next day he bid Prew remem- 
ber of what he had ſaid to him the day before, and died 
that day. Within three or four days after, the doctor's 
wife puts down a memorandum in writing of the faid 
laſt deviſe, and ſo did her maid. Pim died about a 
month after, and amongſt his papers was found a memo- 
randum of his own writing, dated three weeks afier the 
doQtar's death, of what the doctor ſaid to him about the 
200 J. and purporting that he had put it in writing the 
ſame day it was ſpoken : But the writing which was men- 
tioned to be made the ſame day it was did not 
pear, and theſe three memorandums did not expre 
agree. About a year after, on application by the pa- 
riſh to the commiſſioners of charitable uſes, and produ- 
cing theſe memorandums and proof by Mrs. Shallmer 
and her maid, they decreed the 200/. but on exceptions 
taken by the executors, the decree was diſcharged of 
this 2001. and Lord Chancellor held it not good, be- 
cauſe it was not proved by the oath of three witneſſes; 
for tho? Mrs. Sballmer and her maid had made proof, 
yet Prew was dead ; and the ſtatute in that branch re- 
quires not only three to be preſent, but that the 
ſhall be by the oath of three witneſſes. 1 Abr. Eg. 
Caſe 404- | 

A daughter depoſits 190 J. in the hands of her mo- 
ther (the defendant,) and afterwards makes her will in 
| writing, and thereby deviſes ſeveral legacies, and makes 

| her 


— _ 


I L 

but takes no manner of notice of 
by word of mouth, ſhe deſires her 
L to the plaintiff, if ſhe thought 
ied : The mother proved the 


mother executrix, 
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| Stwinb. P. 1. ef. 5. Br. Teſtament 20. 
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An inception, which is the making of it. 2dly, A 
„ is the publication of it. 3dly, A con- 
ſum mation, pg Sf of the teſtator. Shep. 

4 oc, Te. 
429 he fiſt is of the greateſt force, but 
in teſtaments the laſt is of greateſt force. 1 Haff. 112. 6. 


a will or teflament, and 


| 


, 


* 


But when a teſtament is perfect by the death of the 
party, it as effeQually gives and transfers eſtates, and 
alters the property of lands and goods, as acts executed 
by deeds in the lite time of the parties: For hereby de- 
ſcents of lands are ed. And a man may make 


| eſtates in tee-ſimple, or fee-tail, for life or years, of lands, 


| 
| 


— 


| have a plain ſenſe, and no doubt is in 


teſtaments, rents, reverſions or ſervices, as effectually as 
by deed ; and theſe eſtates alſo will be good without any 
livery of ſeiſin or attorament, and hereby alſo rents and 
power to diſtrain for them, may be reſerved, conditions 
created and annexed to eftates or things deviſed. Sbep. 
Abr. part 4. p. 10. Foc. Teſt.” 

And theretore they that take by deviſes of Jand, are 
ſaid to take in the nature of purchaſers. 

And if therefore a tenant in tail makes a feoffment to 
the uſe of himſelf in fee, and after deviſes the ſame to his 
wife in fee, and dies, the ſon is not remitted though the 
father dies ſeiſed, for the deviſe prevents the deſcent. 

It is to be obſeryed, that where the words of « will 
matter within 
or without the words, touching the matter of the deviſe, 
there the words of the will ſhall always be taken to be 


the intent of the deviſor, and his intent to be what the 
words ſay. 2 And. 17. Lewes v. Bedd. 


That all the words of a will are to be carried to anſwer 
the intent of the deviſor; but this is to be underſtood in 


| caſes where the, intent of the party may be known by the 


words that are in the will. 2 And. 10, 11, 134. 
That if there are inconſiſtent and cantradictory words 
in a will, ſome words muſt be rejected to make it ſenſe. 
Thus where a teſtator gave the intereſt of a ſum of 6000l. 
to Mary Comfortle, his daughter, for her life, and after 
her deceaſe gave the money between Charles Comfertle 
her huſband, and their children : And in another part of 
the will be ſaid, and in caſe there be no fuch child or 
children, I give it to Charles Comfortie and ſuch children. 


Lord Chancellor rejected theſe latter words, as they 


were abſurd and contradictory. 5 Bac. Abr. 525. MS. 
Rep. Boon v. » Paſc. 24. Geo. 2. in Chas. 

A. having a wife and no children, made his will, and 
ſaid, leſt it ſhould pleaſe God that he ſhould not return, 
he gave and deviſed a real and perſonal eftate, or to that 
effect. He returns, has children and dies, without alter- 
ing his will : The plaintiff being a legatee, and there be- 


ing a direction in the will, for the (ale of the real eſtate 


to pay his legacy; Lord Chancellor was of opinion, that 
the diſpoſition was merely contingent, and that no part 
of the will was to take effect but on the contingency of 


his return; and ſo avoided determining the principal 
queſtion, how far the alteration of the teſtator's circum- 


ſtances would be a preſumptive revocation as to the real 
and perſonal eftate, but as to the perfonalty, ſeemed to 
rely on the caſe of Lug v. Lug; and as to the real effate, 


he ſaid, that the ſtatute of frauds and perjuries made a 


material difference between that and the perſonal eſtate. 
5 Bac. Abr. 525. MSS. Rep. Parſons v. Lenow, Hull. 
22 Geo. 2. in Chan”. 1 

That a willi muſt have a favourable interpretation, and 
as near to the mind and intent of the teſtator as may be, 


and yet fo withal as his intent may ſtand with the rules 


or maxim of law, Quad ultima voluntas 


| trary to the apparent intent. 


of law, and not be repugnant thereunto ; it being a rule 


is pertm- 
Plenda oft, ſecundum venam intentionem ; and that, {4d le- 
gum ſer vonda fides, ſuprema voluntas quod mandat fierique 
julet parere neceſſe i. In deeds the rule of conſtruction 
is, that the intention mult be directed by the words, but 
in wills, the words muſt follow the intent of the deviſor; 
and ſuch a conſtruction is to be made of them, as to 
make uſe of all the words, and not of part, and fo as 
they may ſtand together, and have no contrariety in 
them. Shep. Abr. part 10. Voc. Teſlament. Bridg. 105. 
Standiſb v. Short. | 

That ſuch a ſenſe ſhall be made of a deviſe, that it 
may be for the profit of the deviſee, and not to his pre- 
judice. Shep. Abr. 11. p. 11. Fac. Teſt.” 

That general and doubtful words in a will, ſhall not 
alter an expreſs deviſe before, nor carry any thing con- 
Id. ibid. | 5 

ba! 


1 


That the clauſes and ſentences of a will ſhall be ſeve- | 


rally tranſpoſed to ſerve the meaning of it. And con- 
ſtruction ſhall be made of the words to ſatisfy the intent, 
and they ſhall be put in ſuch order as the intent may be 
fulfilled. Id. ibid. 

That vo ſenſe may be framed upon the words of a 
will, wherein the teſtator's meaning cannot be found. 
Id. ibid. 

That to give a thing to ſuch a perſon to whom tle 
law gives it, is as if it had not been given; and ſo a deviſe 
of a man's land to his heirs is void. Styles 148, 149. 


That a conſtruQtion of a will muſt be gathered out of | 


the words of the will, and not by any averment. Shep. 
Ar. part 11. p. 11. Voc. Toft.” 

That though a parol averment ſhall not be admitted 
to explain a will, fo as to expound it contrary to the im- 
port of the words, yet when the words will bear it, a 
parol averment may be admitted. As, for inſtance, to 
aſcerrain a perfon, but in no caſe to alter the eſtate. 1 
Freem. 292. Sleede v. Berrier. 5 Rep. 68. Lord Chey- 
ney's caſe. 3 

That one part of a will ſhall be expounded by another: 
As where a man leaves an eſtate to another and his heirs, 
and afterwards mentions to have given him an eſtate tail, 
heirs ſhall be taken to mean heirs of the , and the 
deviſee ſhall take only an eſtate tail. 2 . 267. 
Bamfield v. Popham. | | 

From Bur. Rep. 912—924 Hil. 33 Geo. 2. Strong, 
Clerk, v. Teatt, leſſee of Mervyn et al. 

This was a writ of error, brought upon a judgment 
given by the court of King's Bench in Ireland, tor the 
plaintiff in ejeAment. | : 

The ejectment was brought for lands in the county of 
Tyrone: And upon the trial, a ſpecial verdi& was found. 

The ſpecial verdict firſt ſtates a long pedigree of the 
family of the Mervyn; and alſo ſeveral deeds, not neceſ- 
ſary to be here taken notice of, (as no queſtion at all 
ariſes upon them.) 3 
Then it finds that Audley Mervyn, Eſq; and Henry 
his ſon, on the marriage of the faid Henry with Mrs. 
Titchburn, executed deeds of leaſe and releaſe dated the 
21ſt and 22d of December 1711; and that, in purſuance 
thereof, a fine was levied, and a recovery ſuffered, 
whereby the manor of Arleſlown in Tyrone, (ot which the 
premiſſes in queſtion are part,) was ſettled, in ſtrict ſet- 
tlement on the faid Audley (the father) for life; then on 
the laid Henry (his ſon) for life; then on the firſt and 
other ſons of Henry, c. and the iſſue of that marriage 
(in common torm,) with ſeveral terms, powers, and 
proviſoes; with the reverſion in fee to the ſaid Audley, 
the father, (which marriage took effect: But there was 
no iſſue of it.) i 

That Audley Mervyn had iſſue, beſides the faid Henry 
| (his eldeſt ſon,) three other ſons, viz. Audley, James, 

and Theophilus ; and four daughters, viz. Lucy, (who, in 
her father's life-time, married with Ventwortb Harman,) 
Eleanar, (one of the leſſors of the plaintiff, and who af- 
terwards married Chriſtopher [rwin, who has been many 


years dead,) Anne, (one of the leflors of the plaintiff, 
who maricd James Mervyn, otherwiſe Richardſon, long | 


fince dead,) and Fane. ; 

And the ſaid Audley the elder, being ſeiſed as the law 
requires, of the ſaid lands and tenements, on the 15th 
of June 1717, duly made and publiſhed his laſt will and 
teſſament, in writing; whereby, after reciting, * that 
he was deſirous to make the beſt proviſion in his power, 


for the ſuppott of his children and the and fettle- | 


ment of his family,“ he deviſed as follows; viz. And 


as to the worldiy eſtate wherewith it hath pleaſed God to | 


hleis me, I give and bequeath the ſame, in manner fol- 
lowing. | give and bequeath to my dearly beloved wife 
Olivia, to her proper uſe and benefit, all my plate and 
houſhold goods and furniture of what kind foever, and 
alſo mv coach and horſes and their harneſſes, and three 
{addic-horſes. I alſo conſtitute and appoint my ſaid dear 


wife ſole executrix of this my laſt will and teſtament; | 


and do give and be queath unto her all the reft and re ſidue 

of my perſonal eſtate, of wh-t kind foever. And I do 

hereby will and require my faid executrix, as ſoon a+ ſhe 
Vol. II. Ne 137. 


W 1k 
conveniently can, after my death, to ſell all the reſt of 
my horſes and all my ſtock of cattle; and to apply the 
money ariſing by fuch ſale, and all ſuch debts as are or 
ſhall at the time of my death be due to me, (particularly, 
the ſum of 1100l. due to me by judgment affecting the 
eſtate of Richard late Earl of Bellamont; and the ſum of 
1000. due to me by my fon Henry Mervyn; and a debt 
of 1000l. or 1200). due to me by Hugb Mervyn;) and 
allo all arrears of rents which are or ſhall become due un- 
to me, to the payment and diſcharge of ſuch ſums of mo- 
ney as ſhall be due by me, to any perſon or at 
the time of my death ; and to the intent that all my debts 
may be honeſtly and truly paid and diſcharged. 
do hereby give and deviſe to my taid dear wife Olivia 
and her heirs, all that and thoſe the town lands and te- 
| nements, &c. &c. (ſpecifying them by their particular 
denominations ;) all which lands and ienements are ſitu- 
ate lying and being in the county of Tyrone; as alſo the 
town and lands of &c. all which laſt mentioned lands are 
fituate. lying and being in the barony of Dunieak and coun- 
ty of Meath; and alſo all other the lands tenements and 
hereditaments in the ſaid counties of Tyrone and Meath or 
either of them, whereof I am ſeiſed in fee-fimple, or of 
which any other perſon is ſeiſed in truſt for me; together 
with their and every of their appurtenances; to the uſe 
intent and purpoſe that my ſaid dear wite thall take and 
receive out of the ſaid lands, as an addition to her join- 
ture, one annuity or yearly rent-charge of 1000. per An- 
num, during her natural life, to her own proper ufe and 
benefit : And to this further uſe and purpole, that my 
ſaid wife may by ſale of ſuch of the ſaid lands hereby 10 
her deviſed, raiſe ſc much money as may be ſufficient 
to pay off and diſcharge ſuch of the faid debts, as ſhall 
not be paid off and diſcharged out of my perſonal eſtate. 
And as to fo much part ot the ſaid lands and tenements 
as ſhall remain unſold, to the uſe following, (ſubject 


| 


— 


23 


| nevertheleſs to the payment of the ſaid ſum of 1000. per 


Annum ” my faid — wife during her natural life,) viz. 
to the uſe of my ſon Audley Mervyn, for and during his 
natural life; and from and after his death, to the uſe of 
his firſt and every other ſon and ſons ſeverally and ſuc- 
.ceſhvely, and to the heirs male of their ſeveral and re 

ſpective bodies; and for want of ſuch iſſue, to the uſc 
of my ſon Theophilus, for and during his natural life; and 
from and after his death, to the uſe of his firſt and every 
other ſon and ſons ſeverally and ſucceſſively, and the 
heirs male of their ſeveral and reſpective bodies; and for 
want of ſuch iſſue, to the uſe of my ſon Henry, for and 
during his natural life; and from and after his death, to 
the uſe of his firſt and every other fon and ſons ſeverally 
and ſucceſſively, and the heirs male of their ſeveral and 
reſpective bodies, and for want of ſuch iſſue, to the ule 


| of each and every of my daughters and the heirs of their 


ſeveral bodies, as tenants in common, and not as joint- 
tenants; and for want of ſuch iſſue, to Mervyn Archdall 
and Henry Carey, my nephews, and their heirs. 
And it is my further will and intention, and I do here- 
by deviſe, that if it ſhall ſo happen, that my ſons Henry 
and Audley ſhall both of them die without iſſue male, in 

the lite time of my ſon Famer, whereby the eſtate ſeitled 
upon my fon Henry, upon his marriage, ſhall deſcend. 
come or remain unto my ſaid fon Famer, that then and 

in ſuch caſe, my ſaid ſon Fames thall not take any intereſt 
or eſtate in the lands and tenements herein before deviſed 
unto him; but that the ſame ſhall remain and go over to 
my ſon Theophilus, according to ſuch intereſt and eſtate 

as is herein betore to him deviſed for want of iſſue male 
| of my ſaid ſon Famer. 

And | will and deviſe that my executrix ſhall have full 
power and authority, by her laſt will and teſtament in 
writing, to charge or incumber all or any ot my lands 
and tenements herein mentioned, with fuch portions and 
proviſions for all or any of my daughters, as ſhe ſhall 
think reaſonable. | 
And it is my further will and intention, that whoever 
of my tons ſhail be ſeiſed ot an eſtate or ule jor lite in the 

taid lands, hall have power to commit waite ; as alto to 
lettle a joimture on any woman he thall marry, in pro- 


— 
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| portion 10 her fortune; and hkewite to inake leafes for 
| 9 R one 
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one two or three lives, or 21 years, at the higheſt cent 
thai n be ad from a ſolvent tenant. 

Aid whereas, by the ſettlement made upon the mar- 
rage ot iny ſon Henry, | have power to charge the eſtate 
ſerie: on my (3d fon with the ſum of 2500. for the 
portion of my y unger children; I do hereby will and 
direct my executrix, immediately after my death to re- 


ceive the ſaid fum of 2500/. for the uſe of my younger 
children, and to apply the intereſt thereof to their edu- 


cation and maintenance, in ſuch manner as ſhe ſhall | 


faid ſons James and Theopbilus 
Eleanor, Anne, and Fane, the ſum of 500l. deſigned for 
him or her ſo dying, in ſuch manner as ſhe ſhall think 
gen | 

And I alſo will and deviſe, that in caſe my ſeveral 


lands herein mentioned, or any of them, ſhall by virtue of 
this my laſt will remain and come to my ſaid ſon Henry, 
that my ſaid executrix ſhall have power and authority to 
charge and incumber the ſame with any ſum not exceed- 
ing the ſum of 5oco!. ſterling, for the uſe and advantage 
of ſuch of my daughters a> ſhall be then alive and un- 
married, as an addition to their portions. 

The jury find that the faid Aadley the elder, at the 
time of making the ſaid will, and at his death, was ſeiſed 
in fee, in poſſeſſion, of the lands deviſed by expreſs deno- 


minations in his ſaid will, as in his faid will; and like- 


| and that the eſtate ſettled by 
the deed of the 22d of December 1711, was in the year 
1720 or 172t, of the value of 18oo/. | 
1717, ſeiſed as the law 


tion are part. And upon his the ſaid Fadley the 
death, his eldeſt fon and heir at law, Henry, 
ſeiſed thereof as the law requires; and bet 
r bob nt es 


L 


: 
7 
] 
7 
| 
: 


1 


1 


if 


Sereng, clerk, his heirs and affigns; which 


Strong entered, and continued the poſſeſſion during 


1756. 
vi e 
the father, died in the year 17 20. 
James Mervyn, ſon of Audley the elder, died in 1726, 
unmarried, and without iſſue. | 
Fane Mervyn died in 1725, unmarried and without 
iſſue 


Theophilus Mervyn died in 17 36, unmarried and vith- 
out iſſue. 


Lacy Harman died in 1737; leaving Weſley Harman, 
one of the leſſors of the plaintiff, ber eldeſt ſon and 


heir. 

Meary the wife of Henry Mervyn, died in 1735, having 
never had iſſue by the ſaid Henry. F 

Audley the younger, died in 1746, unmarried and 
without 1 

Henry the eldeſt fon, (there called Henry the younger,) 
died on the firſt of February 1747, having never had 
iſſue. 
Aervyn Archdall, in the will mentioned, died in 
1727. | 

* * Carey, furvived him; and died in Septenber 

1756. 


| 
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Hugh Mervyn, fon of Audley Mei vgn, died in 1727; 
leaving the faid Artbur Mervyn, one ot the leſſors of the 
plaintiff, his eldeſt ſon and heir. 

Then the ſpecial verdict find> that the leſſors of the 
plaintiff, before making the leales in the declaration men- 
tioned, entered and were feiſet, and then made the ſe- 
veral demiſes in the declaration, c Ee. 

But whether, upon the whole matter aforefaid, the 
defendant James 48 guilty of the treſpals, &c. the 

r. Ec. 


„ which depended upon the title ſet 
by the leſſors of the plaintiff, was of very great value. 
cauſe had depended a great many and had 
argued 2 great many times in [rela 

The court there held © That the reverſion in fee of 
the lands comprized ia the ſettlement of 171 1. paſſed by 
the will;“ and that the uſes were legal eſtates 
ſubject to a charge for the payment of the teſtator's debts 
(if any there were,) and to a power in Olivia to fell for 
that purpoſe ; and were good at law, tho? deviſed after 
an indefinite 


the defendant in error; but more fully a ſecond time, on 
7 laſt, the 29th of Fexzery 1760, by Mr Knmw- 
ler for the plaintiff in error, and Mr. Nortan for the de- 
fendants in error ; the court having refuſed reren ap- 
plications to put off the arguments till the rte m. 
It was argued very elaborately upon the que ſtiom We- 
ther the leſſors of the plaintiff in the ejectment la any 
legal eſtate; the counſel for the detendairts in be 

] inſiſting * That Olivia took tle ri ico; 
which deſcended (they ſaid) to Henry the eldeſt on 2d 


heir, and was by him to the father of be de- 
fendant in ejeQtment : Or if ſhe did not, That the de- 


of debts generally, were ex- 
ecutory and too remote. | 
This point concluded to a nonfuit at law only; and 
to turn the plaintiffs round to try another kind of re- 
The final merits and queſtion of right depended 
the conſtruction of the will. "n | 8 


queſtions are two ; viz. (iſt) Whether the re- 
verſion be within the deviſe ; and if it be (2dly) Whe- 
ther it is a good deviſe to the leſſors of the plaintiff. 

againſt the leſſors of the plaintiff, the 
ſecond is immaterial. Upon the firſt we are quite clear, 


that the judgment is wrong : And therefore it is not ne- 


ceſſary to give any opinion upon the other. 
The points of law having been argued with a great 


deal of ſkill and learning; and much has been ſaid upon 


the ſubject of them, very well worth attention: But as 
the caſe ſtands, it is not neceſſary for us to enter into 
them; and I give no ſort of opinion upon them: How- 


ever, thus much I will mention, for the ſake of thoſe 


ho heard the argument; viz. that this caſe is not like 
caſes that had been cited; and particularly not like that 

. er, That was not to the truſtees 
uſe of them and their heirs” 
but to them and their heirs and 
they and the ſurvivors and 
A of the rents 2 — profits, or 
iſe enough to | the teſtator's 
rr 
then to truſtees for a term of 500 9; then to 
truſtees to the uſe of his nephew 


ſhaw for life; then to truſtees to preſerve contingent re- 
| mainders ; 


A dill brought by the wife (claiming under th 
. se 


conveyance in fee: And there was a decree. at the Roll: 


Fit 
Hat 
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Caulſen, there the common recovery was a bad one. 

So that, that caſe of Bagſbaw and Spencer was not 
applicable to the preſent caſe now before us. | 
I thought it not umproper to ſay thus much, as to t 
caſes that have been cited : But | give no fort of opinion 
upon the preſent caſe as to this point. It might be 
worth conſidering too, Whether this be not a double 
contingency;” vz. If there ſhould be debts, then, 
my wite to have the eſtate for payment of them: If no 
debts, then, thoſe in remainder to take.“ However, 

here it does not appear that there were any debts. 

As to the nice points of law, and the form of the 
remedy—lt is not neceſſary to give any opinion, if the 
plaintiff has no fundamental right to recover. 


Now, as to the fundamental right of the plaintiff, the | 


His {hi n ſu t y 
the ſpecial verdict, and particularly the ſettlement in De- 
cember 1711 ; the circumſtances of the family; the will; 
and the general clauſe on which the queſtion ariſes: And 
then proceeded, to the effect following. 

The que ſtion is, Whether by this ſweeping reſi- 
duary clauſe, the teſtatot intended to deviſe the reverſion 
of the eſtate ſettled on the marriage of his eldeſt ſ n 
Henry wah Mary Titchburn, by the ſettlement of De- 
cember 1711.” 

The generality of the expreſſion, © And alſo all other 
the lands, tenements and hereditaments in the lad coun- 
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ties of Tyrone and Meath or either of them, wherenf L 


am ſeiſed in fee ſimple, or of which any other perioa is 
ſeiſed in truſt for me; together odd Saw, and 


of their ces; it unreſtrained and unqualified 
by other words, would carry all the teſtator's ettate in 
reverſion or remainder. 


: 


to any or either of 
theſe: And it is the ſame thing, whether it be directly 
expected, or clearly cad plainty ts de colleAied from the 
OY 

No here are plain expreſſions in this will, which are 
fully fufficient to ſhew, that the teſtator did not intend 
to deviſe the reverſion of this ſettled eſtate. One in- 
| ſtunce is, the clauſe That if Henry and Audley ſhould 
| both of them die without iſſue male in the life-time of 
| James, then James ſhould not take any intereſt or eftate 
| inthe lands and tenements therein betore deviſed to him ; 
| go over to Thes- 


part of this clauſe is inconſiſtent with any ſup- 
— that he meant to deviſe the reverſion of the 
in ſettlement. And there is another clauſe which 
the ſame intention: That all or any of his 
virtue of his will remain and come to 
Henry, that then his executrix ſhould have power 
ity to charge and incumber the ſame with any 
ing the ſum of 50000. So that he ſup- 
thing mentioned in, and deviied by his will 
Henry. But the reverſion of the ſetiled 
death of Henry, never could come to 
whence it follows, that the teſtator dd 
this reverſion to be included in his will, 
powers given by this will. Which 
be ſeiſed of an eſtate or ute for 
lands, to commit walle, to ſetile join- 
: Which powers are, in their 


to polleſhons, and not to 
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family would have ſtood 2 And yet 


the teſtator underſtood and ſuppoſed that the lands were 
ſo ſettled, that all the iſſue male of Henry ſhould have 
the eſtate in their turns. | 

Suppoſe Henry and Audley the younger bothdead with- 
out iſſue male; then James muſt, upon the conſtruction 
ol the reverſion's paſſing by the will, forfeit every thing; 
not only the lands ſettled, but alſo the lands deviſed ; and 
ſo would not have a farthing; but the whole eſtate muſt 
go over, and paſs by him; for the reverſion of the ſei- 
died land being in ſuch caſe fallen in, by the death of 
| Henry without iſſue of his firſt marriage, the whole ſet- 
tled eſtate muſt go over to Theophilus under ſuch a con- 
ſtruction of the will, and by the expreſs words of it, he 
could take no intereſt in any of the reſt. 
| If the queſtion had ariſen between the iſſue male of 
| Henry, which he might have to have by a ſe- 
' cond wife ; could it poſſibly be imagined to have been 
intended by the teſtator, that in ſuch a caſe, Henry's ſous 
| by a ſecond wife ſhould be totally diſinberited? And yet 
they muſt have been fo, if the reverſion of the ſettled 
eltate paſſed by this deviſe. ; 
it Kley had died without ifſue male, whilſt there 
were ſons or male deſcendants of Henry by a ſecond 
marriage, in being; can it be imagined that the teſtator 
ever intended that James and his iſſue male ſhould take 
the ſettled eſtate, in excluſion of the oldeſt branch of the 
family? And yet he would have done fo, after Henry's 


W111 
cath without iſſue of his firſt marriage, it the reverſion | 
ct it p»fled by the will. 

Or it there had been no iſſue at all of either Henry or 
Audliy; can it be imagined that he intended to diſinherit 
Fames ? | 
# It is plain that the teſtate: did not intend to deviſe the 
revertion ot the lands compi iſed in the ſettlement made 
upon the marriage of Henry. Probably, he himtelt, or 
the perſon who drew his will, did not i 
had any intereſt in or power over thoſe ſettled lands. But 
it is plain, at leatt, that he meant, and had then in con- 
rempiation, only the lands whereot he was ſeiied in fee 
in poſſeſſion 

He de ſcribed ſeveral lands nominatim ; and others, as 
well as he then could: But as be could not be minute 
and particular in ſuch deſcription, it was thought proper 
ro add general words. The lands he meant to deviſe, 
were either in the county of Tyrone or of Meath; but, 
it being then uncertain to him, in which county they 
lay, he fays, „in them or euher of ibem:“ But ſtill, 
the whole ceſcription is local; and a locality is tied up 
to lands : The former part of the deviſe ſpecifies them 
particularly by name; and the general ſweeping words 
are only deſcriptive of lands; All other the lands te- 


nements and hereditaments in the ſa d counties Sc. If | 


it had been intended to have carried eſtates, the drawer 
of the will would have added, And all his eſtates 
whereof he or any perſon in truſt for him, were ſeiſed in 
fee, in poſſi ſſion, remainder, or reverſion ;”* that is, he 
would have thrown in a ſweeping clauſe to carry eſtates 
in the lands, as well as the lands themlelves. 


An annuity is given to Olivia, payable out of the ſaid | 


lands deviſed : And there are powers given to whichever 

of his ſons ſhould be ſeiſed of an eſtate or ule for life in 
the ſaid lands, to commit waſte, ſettle jointures, and 
make leaſes; which powers (as | before obſerved) are 
applicabte to poſſeſſions only. 

But theſe minute and critical obſervations ſerve only 
to weaken the argument: Since there are, in this will, 
ſufficient general words, which expreſsly and clearly 
ſhew that the teſtator had no intention to include the re- 
verſion of the ſettled eſtate in his will, as much as if he 
had uſed particular words and expreſſions to declare it 
directly and explicitly. 

In the caſe of Coryton v. Hellier, the teſtator omitted 
to add the words ** it he ſhall fo long live, to the eſtate 


which he gave to his ſon for 99 years: And yet the Lord | 


_ Hardwicke conſtrued it, that it muſt mean not an ablo- 
Jute term of 99 years, but an eſtate tor 99 years quali- 
fied by that reit riction, it he ſhould fo long live; be- 
cauſe it ſo appeared upon the face of the will conſidered 
in all its parts and taken all together. 

But this caſe is ſtronger ; becauſe it s clear 
upon the very words of the whole will taken together, 
that there can be no doubt ct the teſtator's intention 
„That the reverſion of the ſeitled eſtate ſhould not be 
included in it; but only the lands which he had in pol- 
ſeſſion.” Ard this makes an end of the queſtion, upon 
the fundamental merits of the caſe. 

Mr. Juſtice Deniſon, having been abſent during the 
argument, declined giving any opinion; but ſeemed la- 
tified with what Lord Aunsfield had ſaid. 

Mr. Juftice Fofter ſaid he had made ſome obſervations 
ufcn the will; but Lord Mansfield had gone through it 
ſo fully, that he needed only to declare his intire concur- 
rence in the ſame opinion. 

Mr. Jultice #/:]mot allo entirely concurred; and won- 


magine that he | 


1 


clearly | eftat 
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ſhips, on the 7ih of May 1760, unanimouſly aſſirm d 
| the judgment of the reverſal. 

As neither the court of King's Bench, nor the Houſe 
of Lords took into conſideration the point» ot law, upon 
| which the leſſors of the plaintiff ©* having or nut havi 

| a good legal eſtate” depended, it would have been to no 
| purpoſe to report the reaſonings uſed at the bar, upon 


thole points. 

Note. By the court's having refuſed to adjourn the 
argument of this verdict, the final judgment of the 
n And a cauſe 

which held a in / „ went through 

the court of King's Bench and the Houſe of Lords here, 
within the ſpace of about fix months. 

From Bur. Rep. 110——1113. Aich. 1 Geo. 3. Doe, 


FK 
upon 


| 


This was a ipecial caſe w 
brought upon gavel-kind lands in Kent, tried before Lord 
Mansfield at Niſi prius 

The ejectment was brought by the heir at law of one 
Martin Long, for an undivided fourth part of one meſ- 
ſuage, c. in the pariſh of St. Jobn Baptiſt, in the iſle 
of Thanet, in Kent. | 


Special caſe tated for the opinion of the court, 


Martin Long, being ſeiſed in fee, c. made his will, 
Se. and thereby deviſed thus I give and deviſe one 
equal undivided fourth part, &c. unto my Mar- 
tin Read, and to the heirs of his body lawfully to be be- 
| gotten, as well females as males, and to their heirs and 
aſſigns for ever, to be divided equally, ſhare and ſhare 
alike, as tenants in common, and not as joint tenants. 
Alſo I give and deviſe one other equal undivided fourth 
part, &c. unto my niece in law Grace Read, widow of 
my late nephew Edward Read deceaſed, and io the heirs 
of her body lawfully begotten, as well males as 
and to their heirs and for ever, to be divided 
equally ſhare and ſhare alike, as tenants in common, and 
not as joint-tenants. Alſo I give and deviſe one other 
equal undivided fourth part, c. unto my niece Anne, 
now wife of William Corniſh, and the heirs of her body 
lawfully begotten, or to be begotten, as well females as 
males, and to their heirs and aſſigns for ever, to be di- 
vided equally, ſhare and ſhare alike, as tenants in com- 
mon, and not as joint-tenants. Alſo I give and deviſe 
one other equal undivided fourth part, Ac. unto my niece 
| Sarab, now wife of S. Hasper, and to the heirs males 

and females of her body lawfully begotten, or to be be- 
— be divided (as before,) and to their heirs and 
r ever.” | 
There were likewiſe in the will, other deviſes of other 
es; viz. ** I give and deviſe unto my nephew F. 
Tickner, his heirs and aſſigns for ever, all that, &c. c.“ 
* give and deviſe my farm, &c. unto my filter Ca- 
| therine, wite of William Abbot, and to her aſſigns, for and 
ing the term of her natural life; and from and after 
her deceaſe, I give the ſame to my nephew her ſon Mil- 
liam Abbot, and the heirs of his body lawfully begotten 
for ever: and for want of ſuch iſſue, I give and deviſe 
the ſame to the right heirs of me, for ever.” 
And as concerning my meſſuages, &c. I give and 
deviſe the ſame to Elizabeth Long, her heirs and aſſigns 
for ever.” 

And as concerning c. I give and deviſe the ſame to 
my ſiſter Sarah Tailor and her aſſigns, during her natural 
| life, provided ſhe keep the ſame in repair: And from 


| 


dered how any one could entertain any duubt about it, it and aſter her deceaſe, I give the ſame to my ſiſter Eliz. 


being as clear, he ſaid, upon the u hole tenor and com- 
Flexion of the will, as the ſtrongeit expre's negative 


Long, her heirs and aſſigns for ever.” 
* Alſo I give and bequeath to my niece Sarah, now 


clau e could have made it. Per Cur. Judgment reverſed. wife of William Long, and to the heirs of her body, the 


A writ of error was brought in the houſe of Lords: 
Ard their Lordſhips confined the counicl, io ſpeak to 


quef:ion arg ed, their [.ordſhips aſked the opinion of the 
Judges; wh: were all unanin.ous © That the re verſion 
was rot nterded to paſs ;”” And thereupon, their Lo: d- 


| | 


the conſtruQ on of the will, firſt. After hearing that | 


— 150/. of like money to be divided between them 
equally.” 

The teſtator lived two years after making this will: 
He died in May 1751. 

At the time ot making the ſaid will, the teſtator's ſaid 


| Niece Anne Cerniſh, wite of Thimas Cornifh, had two 
dauglzet 
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daughters (by her ſaid huſband) then living; viz. Eliza- 
beth and Anne. | 

Anne Corniſh, the teſtator's niece, died after the time 
of making the will; but in the life-time of the teſtator: 
And two daughters, Elizabeth and Anne, ſurvived both 
their faid mother and alſo the teſtator Martin Long. 

The whole premiſſes are gavel-kind. 

The queſtion ſubmitted to the court is, Whether by 
the death of Anne Corniſh (the mother) in the life-time of 
the teſtator, the deviſe, as to her own part, was void or 
lapſed : Or whether the ſaid one fourth part deviſed as 
above, or any, or what part thereof, on the teſtator's 
death, deſcended to the leſſor of the plaintiff, as heir at 
law to the teſtator.“ 

Lord Mansfield The words are — To my niece A. 
C. and to the heirs of her body lawfully begotten, or to 
be begotten, as well females as males, and to the heirs 
and aſſigns for ever; to be divided equally, ſhare and 


ſhare alike, as tenants in common, and not as joint- 

tenants.” . 
The is, Whether it be contrary to the 

rules. of law, to underitand, in this caſe, heirs of the 

body of A C. as adeſcription of children: For that ſuch 

was tne intention of the teſtator, there can be little 
doubt. 


It is to be lamented, that queſtions of this kind have 


occafioned ſo much litigation and expence. The beſt 
way to ſettle them is, to reduce the matter, if poſſible, 
to ſome certain rules. 

It is clear, that where an eſtate is given to the anceſtor 
and his heirs” (either general or ſpecial), the term de- 
notes the quantity of the eſtate which the anceſtor takes; 
viz. either fee-ſimple, or fes · tail. 


It is clear too, that a perſon to take as a purchaſer, | 


may be deſcribed from every courſe of deſcent; as heir 
at law, heir in Borowgh- Engliſh, heir or heir male of the 


xy. © ancient maxim of law, altho” the eſtate be li- 
mited to the anceſtor, expreſly, * for life, and after his 
death to his heirs,” (general or ſpecial,) the heir ſhall take 
by deſcent, and the fee ſhall veſt in the anceſtor. 

This maxim was originally introduced in favour of the 


Lord, to prevent his being deprived of the fruits of the te- | 


nure; and likewiſe for the ſake of ſpecialty-creditors. 
The anceſtor, had the limitation been conſtrued a con- 


ringent remainder, might have deſtroyed it for his own | 


benefit. If he did not deſtroy it, the Lord would have 
loſt the fruits of the tenure ; and the ſpecialty-credi- 
tors, their debts. Therefore the law ſaid, © Be the in- 

| tention as it may, where an eſtate is given to the anceſ- 
tor and his heirs, the fee ſhall veſt in him.“ 


The reaſon of this maxim has long ceaſed ; hecauſe | 


tenures are now aboliſhed, and contingent remainders 
may be preſerved from being defeated before they come 
in efſe : Yet, having become a rule of property, it is 
adhered to in all caſes literally within it, altho' the rea- 
fon has ceaſed. But where there are circumſtances 
which take the caſe out of the letter of this rule, it is 
departed from, in favour of intention ; becauſe the rea- 
ſon of the rule has ceafed. 

In the caſe of King v. Melling (i Vent. 231.) A caſe 
| was cited by Lord Ch. J. Hale, where a man deviſed 


44 to his eldeſt fon tor life, et non aliter ; and after his 


deccaſe, to the ſons of his body.“ It was holden to be 
but an eſtate for life, by reaſon of the words “ et nor ali- 
ter.” Yet the © non aliter was implied, if it had not 
deen expreſſed ; but it ſhewed the clear intention of the 
teſtaror ; and the conſtruction was made fo as to effeQu- 
ate that intention. 

And in a later caſe of v. Wells, M. and 
H. 12 Ann. where the deviſe was to J B. for his lite 
only, without impeachment of waſte ; and from and atter 
his death, then to the iſſue male of his body lawfully to be 
begotten; with remainder to the heirs males of the body 
of that iſſue ; the whole court were ot opinion, that the 
deviſee was, by that deviſe, made tenant for life, with 
remainder to the iſſue in tail. They held, that the 
words for life only,“ clearly and expreſſy ſhewed the 
imention of the teftator ; and thereby wok te cafe cut 
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of the general rule, and turned the words, commonly 
uſed as words of limitation, into words of purchaſe. 

Indeed ſuch conſtruQiion as this, cannot be made, but 
in caſes where it is agreeable :o the clear intention of tlie 
teſtator, that this ſhould be the conftruQiion. For tho” 
the deviſe be © for life only,” yet if the intention of the 
teſtator ſhould appear, upon the whole will taken together, 
to be manifeſtly otherwiſe ; it ſhall, in ſuch caſe, be con- 
ſtrued an eſtate-tail ; as in the caſe of Robinſon v. Robin- 


ſen, M. 1756, 30 Geo. 2. B. R. | 
lathe cale of Life v. Gray, (Sir The. Fones 114. 2 

Lev. 223. Pollex. 582. Raym. 278, 302, 315.) which 
was upon a deed, the words ** heirs male of the body,” 
were, by the neceſſary conſtruction ariſing from the con- 
text, turned into words of purchaſe. 

In the caſe of Allgord v. Withers, (in Chan. on 4 Ju- 
ly 1735,) where one Iſaac Allgoed had by deed conveyed 
his freehold land to truſtees and their heirs, and his leaſe- 
hold to truſſees and their executors, upon truſt that they 
| ſhould apply the rents and the benefit of redemption, to 
the plaintift Hannah Withers for life; and after her death 
to the heirs of the body of the ſaid Hannab Withers, and 
Haac Allgaod, (ſince deceaſed) and of Hunnub Glaſs, and 
| Agood, their heirs, executors and aſſigns, durin 
| the continuance of the eſtate in the premiſſes; the que! 
| tion was, whether Hannab Withers took for life, or in 
tail: And Lord Talbot held That ſhe took an eſtate lor 
life ; and that the heirs took as purchaſers.” 
la the caſe of Ba v. Spencer, all the caſes upon 
that ſubject were raniacked and ly conſidered: 
and Lord Hardwicke held, That heirs of the body, 
| pans Yar Yes for life to the father) ſhould be conſtrued 
| wor 

To take off the authority of deciſions in Chancery, it 
was contended at the bar, hat as to this point, there 
was 2 diſtinction between a truſt and a legal eſtate ; and 
that even in „ there was a diſtiaQtion upon this 
point, between what they call a truſt executed, and a 

ult executory.”” 
I is true, theſe diſtinctions are to be met with, and 
have often been mentioned: But there don't ſeem to be 


much ſolidity in either. | 
They are to be executed by 


All truſts are executory : 
a conveyance. And the parties have a right to apply to 
a court of equity, for ſuch a conveyance. 

In Bagſbaw and Spencer, the truſt was executed in the 
ſenſe of the diſtinction, and as contraſted with a truſt 
e 


There ſeems to be as little ground, in reſpect of this 
point, for the other diſtinction between a truſt and a legal 


A court of equity is as much bound by poſitive rules 
| and general maxims concerning property (tho? the reaſon 
of them may now — as a court of law is. 
Whatever is ſufficient, upon a deviſe, to make an ex- 
| ception out of the rule, holds in the caſe of a legal eſtate 
| as well as in the caſe of a truſt. If the intention of the 
| teſtator be contrary to the rules of law, it can no more 
take place in a court of equity, than in a court of law : 
if the intention be illegal, it is equally void in both. A 
| court of equity cannot ſupport an intention in the teſta- 
tor, to create a ity, or to limit a fee upon a fee, 
or to make a chattel deſcend to heirs, or land to execu- 
tors. On the other hand, if the intention be not con- 
trary to law, a court of common law is as much bound 
to conſtrue and effeQuate the will according to that in- 
tention of the teſtator, as a court of equity can be. Up- 
on the very point now in queſtion, the determinations 
| have been le to this reaſoning. Therefore where 
the truſt of a real eſtate was deviſed © to A. for life and 
after his death to the heirs of his „Lord Harwwicke 
decreed a conveyance to . in tail; altho' the eſtate de- 
viſed to A. expreſsly © for life,” left no room to doubt 
| of the teſtator's intention: But the rule of law ſaid, the 
heir of the body ſhould take by deſcent, and not by pur- 
chaſe; and he thought, the rule bound a truſt, as well 
as a legal eſtate. Garth againſt Baldwin, in Chan. 18 
Jh 1735. 
Where 
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Where there are circumſtances which take a cafe out 
of the rule, the exception holds upon a legal eſtate, as 
much as upon a truſt, 

The cate of Liſle v. Gray was a legal eftate, upon a 
deed; and the judgment was affirmed, (tho* by mif- 
take, it is ſaid in Sir Thomas Jones to have been rever- 
2 Jeſeph Feky!Ps decree in Papillon and Vece, was 
upon a legal eſtate; and Lord King, after 
did not differ from him ; but reverſed the decree, ex- 

refsly upon a new point, upon the diſcovery of articles 


11 4 

x. the other caſes I have mentiened, were like- 
wiſe upon legal eſtates. 
1.1: is true, Lord Hardwicke, in Bagſbau and Spencer, 
laid hold of this diſtinction, to avoid expreſsly over-ruling 
the certificate in Coulſcn and Coulſon. But he certainly 
did not agree in opinion with that certificate. In ſpeak- 
ing of it, when he delivered his judgment in Bagſhaw 
and Spencer, he expreſſed himſelf thus If that caſe 
be law ;”” and one of the laſt things he did in the court 


heir ſhall take by purchaſe. 
caſe, (1 Co. Rep. 66.) and was admitted in the caſe of 
| Dubber, on the demiſe of Trallope v. Trollope, P. 8. Ges. 

2. B. R. (tho? that caſe was diſtinguiſhed from Archer”s 
caſe, by having no words of limitation ſuperadded to the 
words firſt heir male.”) The diſtinction is, that 
where it appears to be the intention of the teffator, that 
there ſhould be a ſucceſſion in tail, it would totally de- 
feat that intention, if all were to veſt in the firſt fon. 
But where it does not appear that the teſtator intended 
a ſucceſſion in tail, there indeed the uſing the word 
heir“ in the ſingular number, may be a circumſtance 
of er weight. | 

Now the term © heirs,” (in the plural,) in the caſe 
of gavel-kind lands, anſwers to the term * heir” (in 
the ſingular) in the common caſe of lands which are not 
gavel-kind; for the word “ heir” (in the fingular) 
would not ſerve for gavel-kind lands; but muſt be 
« heirs” (inthe plural). 

Therefore all the s and ings that are 
applicable to the word heir” {in the fir „ in the 
common caſe of lands not being gavel-kind, hold with 
equal ſtrength and propriety, when applied to th- 
wy termination heirs, when the lands are gavel- 


And it is manifeſt that the teftator does not here 
mean, that this one fourth ſhould go ina courſe of deſeent 
in gavel-kind ; for he gives it to the heirs of her body, 
as well females as males; and mntions females, not on- 
ly expreſly and particularly, but even prior to males. 
1 they cannot take otherwiſe than as purchaſers, 
Jt would be a voiddeviſe, if the words were to be con- 
ſtrued as words of limitation. For he breaks the gavel- 
kind deſcent, by giving it to females as well as males. 
It cannot defcend to females as well as males, by the 
rules of gavel-kind. And yet he ſeems to lay the ſame 
ſtreſs upon the word © females.” He adds likewiſe, © and 
to their heirs and aſſigns tur ever, to be divided equally 


— 


 bedy ſhould not take till after her death : And as the de- 


1 


ſhare and ſhare alike ;“ nay he goes further —“ As te. 
nants in common, and not as joint-tenants.” But this 
could not be, if they were to take in the courte of 
vel-kind defcent ; for in ſuch caſe, they muſt take as 
Cuparceners. 

The teſtator's diſpoſition of one of the proportions of 


his eflate ſhews his intention as to the reſt : I mean the 


deviſe of the one fourth to the widow of his deceaſed 
Edward Read, and to the heirs of her body, c. 


which can receive no other conſtruction, but that theſe 


heirs of the body muſt take as purchafers. For tho? this 
nephew was dead, yet he uſes the very ſame words in this 
deviſe as in the reſt: But he could not mean that his 
nephew's widow ſhould take an eftate-tail in that whole 
one fourth, or a joint-fee with her children in any part 
2 Rn — — of — 
iſe is a ſtrong argument his intention and meaning a5 
to the reſt. | 
As to Anne Corni taking a fee jointly with her two 


in thirds, as tenants in common ; 
be no for ſuch a conſtruction. For it is clearly 
the intention, that the heirs of Anne 


viſe to her has no words of limitation added to it, it is 
of courſe a deviſe to her for her life ; and what ſhe would 
have taken, if ſhe had ſurvived the teſtator, would have 
been an eſtate for lite. 

Upon the whole, as no man can doubt of this teſta- 
tor's intention; and as this is the only method of ef- 
feQuating it; and as there is no rule of law that 
vents heirs taking as purchaſers, where the intention of 
the requires that they ſhould do ſo; I am of 
opinion that judgment ought to be given for the defen- 


1 t 
175 
i ; 


117 
: 
1 
{ 
; 
L 


Th 
1 


Fele! 
1 
- 
p 
E 
1 
7 


to, 
the body 
caſes, be conſtrued as deſtgnatio perſone : 
to be diſputed, at this time, after ſo ma- 
uti And this caſe now before 
where they muſt be ſo con- 
Therefore the heirs of the body of A. C. muſt 
take by purchaſe : they can take no other way. 
And there is no foundation for ſuppeſing that Aune 
Corniſh, if ſhe had ſurvived her uncle, could have taken 


E. 
15 
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IK; 


any effeft jointly with her daughters, as tenants in com- 


mon. Mr. Juſtice Foffer was abſent. 

Mr. Juſtice Milmat premiſed, that the court were 
to the who had argued this caſe at the 
bar, for declining to go into that long ſtring of caſes 


| uſually cited upon this ſubje&t. For the principle that 


of this kind, is the intention of the 
teſtator, it be not inconſiſtent with the rules of 
law. And all caſes which depend upon the intention of 
the teſtator (which is the polar-ſtar for the direction of 
deviſes) are beſt determined upon comparing all the parts 


| of the deviſe itſelf, without locking into a multitude of 


other caſes: For each ſtands pretty much upon its own 
circumſtances; and one is no rule for another, or very 
ſeldom at leaſt. 

Here the teſtator intended, beyond all doubt, that the 
children of his nephews and nieces ſhould take the in- 
heritance in fee-ſimple, both males and females, fer 
Capita, as tenants in common. And this is a legal in- 
tention. 

But this intention cannot take effeQ by giving an eſtate 
in tail or in fee to the firſt taker : for the intention of 
the teſtator muſt be ſubſervient to the law ; and not the 


law to the intention of the teſtator. Now a teſtator, 
be 


Wb 
be his intention what it will, cannot make an eſtate deſ- 
cend to males and females all together, nor gavel- kind 
lands to deſcend to them as tenants in common. The 
teflator's intention cannot, therefore, take place by giv- 
ing Anne Corniſh an eſtate-tail. 
Well then! What is to be done ? Why (as my Lord 
Coke ſays) you are to mould the barbarous words and ex- 
the teſtator, ſo as to effeQuate his intention ; 
if you can do ſo, without going to the rules of 
ah But you cannot do this, contrary to the rules of 
w. 


| Now it is certain, that in ſome caſes and under ſome 


circumſtances, they may be conſtrued words of purchaſe; 
either upon a will, or upon a deed. The caſe of Liſle 
v. Gray was a deed. And there is a caſe in Palmer. 
IWalker v. Snowe, which was likewiſe upon a deed: 

by fine, to the uſe of 
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is ſame conſtruction is further confirmed by the 
clauſe which deviſes one fourth to his niece in law Grace 
Read, the widow of his deceaſed nephew, and to the 
heirs of her body, in the ſame form ot expreſſion. For 
it can never be imagined, that it was his intention to give 
her, (who was only the widow of his nephew,) an equal 
ſhare of the fee - ſimple and inheritance with his natural 
relations. Per Cur. Unanimouſly, judgment for the 


; 
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The following is Lord Hardwicke's argument in the fa- 
maus caſe of Bagſhaw and Spencer, ſo often mentioned in 


the two preceding caſes. a 3 
Catberine Bagſhaw by bill of Revivor, - - - Plaintiff. 
William Spencer, Cavendiſh Neville, Eſq; | 


William V. n 

Rachael Fitzherbert, Fohn Spencer, and 

Benjamin and William Spencer, infant —— 
ſent of William Spencer, - -- - - = - - 


| Benjamin Aſhton by will dated the 7th of Sept. 1725. 
| Jeviled all his mY and lands to Eduard Downes, Ed- 
avard Downes the fon, William Spencer, Baptift Pratt 
and Robert Charleſworth, their heirs and aſſigns : in truſt, 
that t | 
and = by, with and out of the ſaid premiſſes by the 
rents, iſſues and profits, or by ſale or by mortgage there- 
of, or ſo much thereof as ſhould be neceſſary tor the pay- 
ment of his juſt debts and funeral expences, and pay the 
ſame and intereſt to the time of payment. And after 
payment thereof, then he gave and deviſed the ſaid pre- 
miſſes unto Edward Downes, Edward Downes the fon 


and Robert Charleſworth, and the ſurvivors of them and 


the executors and adminiſtrators of ſuch ſurvivor for the 
term of 500 years, without impeachment of watte, on truſt 


and their heirs ſhould, in the fir it place, levy 
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« ward Downes, Edward Downes the 
ö 


to my nephew Benjamin Bagſhaw for and during the 
4 term oſ his natural life without impeachment of waſte; 


„ intent and 
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* 
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| as after mentioned ; and then the will goes on in ih- ſe 
words 2 And from and after the determination of the 
ſaid eſtate for years, then I give and deriſe all my ſud 
| © manors, lands and hereditaments unto the faid Ed- 
| fon, William Spen- 
err, Baptiſt Trott and Robert Charieſtwortb, their heirs 
« and aſhgns; my mind being, that the taid truſtecs 
4 ſhall be and ſtand ſeiſed of the ſaid premiſſes in truſt 
4 to the ſeveral uſes, behoots, intents and pur poles atier 
declared, (That is to ſay) 

* As for and concerning one moiety or half part of ſaid 
©© manors and land, I give and deviſe the fame to the uſe 
« and behoof of my nephew Thomas Bagſbuw fon and 
heir of my ſiſter Alicia Maria deceaſed, tor and during 
* the term of his natural life without impeachment ot 
« waſte ; and from and after the determination of that 
* eftate, to the ſaid Edward Downes, Edward Downes 
the fon, William Spencer, Baptiſt Pratt, and Robert 
* Charleſws» th and their heirs, for and during the lite of 
* the faid Thomas Bagſhaw ; to the intent and purpoſe 
% to preſerve and ſupport the conti uſes and remain- 
* ders herein after limited ; but to permit the ſaid Tho- 
« mas Bagſhaw to receive the rents and prefits for his 
* natural lite; and after his deceaſe, then to the uſe and 
4 behoof of the heirs of the body of the ſaid Thomas the 
lawfully begotten, and for want of ſuch iflue, 


W 


« and from and after the determination of that eſtate, I 
« give and deviſe the ſame unto the ſaid Edward Downes, 
* Edward Downes the fon) William Spencer, Baptift 
« Trott and Robert Charlefworth and their heirs, for au} 
during the life of the ſaid Benjamin Bagſhaw; to the 
purpoſe to preſerve and ſupport the contin- 
« gent uſes and remainder: berein after limited; but to 
% permit and ſuffer the ſaid Benjamin to receive the rents 
profits thereof for and during the term of his na- 
« tural life, and from and after his deceaſe, then to the 
« uſe and behoof of the heirs of the body of the ſaid Ben- 
*< jamin lawfully begotten, and in default of ſuch iſſue, 
% Fe. Sc. Sc. 

Then follow the like deviſes to Charles and Robert 
Bagſhaw for life ſucceſſively, with remainder to truſtees 
to preſerve contingent remainders, and then to the heirs 
of their bodies, with the reverſion in fee to the teſtator's 
right heirs. And as for and concerning the other moiety 
of his ſaid lands and manors, he gave and deviſed the 
ſame to the uſe and behoof of his ſiſter Chriſtiana Spencer, 
wife of William Spencer, for and during her life, without 
impeachment of waſte, with like :emainders to the truſ- 
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| tees to preſerve the contingent uſes and remainders therein 


after limited; and after her deceaſe, then to the uſe and 
behoof of his nephew Jobn Spencer for and during his life 
without impeachment of waſte, with like remainders to 
the ſaid truſtees io preſerve the contingent remainders 
therein after limiied, and from and after his deceaſe, then 
to the uſe and behoof of the heirs of the body of the faid 
Fobn Spencer lawfully begotten, and in default of ſuch 
iſſue, then there follow the like deviſes to Benjamin and 
William Spencer for life ſucceſſively, with remainders to 
the truſtees to preſerve the contingent remainders, and 
then to the heirs of their bodies, and afterwards to the 
uſe and behoof of the firſt and every other ſon and ſons 
on the body of the faid Chriſtiana Spencer lawfully begot- 
ten or to be begotten, always preferring every ſuch ſon 
and ſons and the heirs of their bodies reſpectively, as thev 
ſhall be in ſeniority of age and priority of birth; and for 
v ant of ſuch iſſue, then to the heirs of the body of the 
ſaid Chriftiana lawfully begotten, and for want of ſuch 

iſſue then to his own right heirs. | 
The teſtator declares the truſt of the before-mentioned 
term of 500 years, to be for the railing and payment ot 
200. per Annum to Cbriſtiana Spencer for lite for her 
| ſeparate uſe, and likewiſe to pay all his gifts and legacies 
after bequeathed, and then he bequeaths ſeveral pecu- 
niary legacies to his nephews and trultces, as well as to 


— Me 


And 
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And then he gives and bequeaths ali his goods, chat- 
tels and perſonal eftate to be and come in aid of his real 
citate, and to be by his executors applied, in the firſt 
place towards paying his debts, tuneral expences, and 
legacies. 

hes the death of the teſtator, Thomas Bagſhaw the 
firſt deviſee of the moiety in queſtion died without ifſue 
in January 1730. And thereupon Benjamin Bagſhaw, 
the ſecond deviſee, brought his bill againit the truttees to 
have a performance of the truſts of the will ; that the 
perſonal eſtate may be applied as far as it will goin exone- 
ration of the real eſtate z and that uch part of the real 
eltate may be ſet apart and fold, as would be ſufficient to 
pay the reſidue of the debts. 

[This cauſe being at iſſue, a decree was made at the Roll. 
21 November 1732, that the proper accuunts ſhould be 
taken, and ſo much of the ſaid teſtator's real eſtate, as 
together with the rents and profits received, ſhould be 
neceſſary to pay his debts and legacies, and the arrears of 
the annuity, or the whole ol ihe ſaid truſt eſtate, in - 
the maſter ſhould find the ſame was for the advantage of 
parties interefled therein, ſhould be fold, and the debis, le- 
gacies and arrears of the ſaid annuity be paid out of the 
money ariſing by ſuch ſale: And in caſe no more of the 
ſaid truſt eſtate thould be fold, than would raile the ſame, 
then a commiſſion of partition was directed to iſſue to 
divide the remainder of the ſaid truſt eſtate into moieties. 

But in caſe the whole truſt eſtate ſhould be ſold, then the 
ſurplus money remaining after the truſt performed ſhould 
be reinveſted in the purchaſe of lands. And the court 
reſerved the conſideration how the remainder of the truſt 
eftate, incaſe only part thereof ſhould be ſold, or incaſe 
the whole ſhould be fold, how the lands to be 

with ſuch overplus ſurplus money ſhould be limited till 
after the commiſſion ſhould be executed and returned, or 
until ſuch new ſhould be made as aforeſaid. 


ln Michaelmas term 1772 (the ſame term with this 
decree) Benjamin a common recovery 
of his moiety of the 


May 26th 1737, The maſter made his report upon 
the account and certified, That it was for the benefit of 
the parties intereſted, that all the teſtator's truſt- eſtate, 
ſubject io the ſaid annuity, ſhould be fold for ſatisfying 
the ſeveral incumbrances mentioned. 
confirmed by the court. 3 

5th Jan. 1737, Benjamin Bagſbaw made his w 
— moiety to his wife Catherine Bagſbaw in fee, 
and made her executrix. 
tm Fan. 1738, Benjamin Bagſhaw died. Catherine 
Bagſhaw, his deviſee and executrix, brought a ſupple- 
mental bill in nature of a bill of revivor, to have thefor- 
mer decree carried into execution, ard to have the benefit 
of that moiety of the truſt-eftate which Benjamin Bag- 
ſta was intii led unto. . 

27th June 1743, 'I he cauſe was heard at the Rolls on 
this ſupplemental bill, when the court made this decree. 
His honour declared, that Benjamin aw took an 


that the eſtate in queſtion, or ſuch part thereof as ſbould be 
neceſſary, be ſold according to the former decree ; and 
that one moiety of the clear ſurplus of the purchaſe-mo- 
ney be paid, and applied according to the will of the teſ- 
tator Benjamin Bagſhaw. 

From this decree the defendants Jobn Spencer, Benja- 
min Spencer, and William Spencer have appealed. 

The merits of the cauſe depend on the will of Benja- 
min Aſbton, the fir ſt teſtator. 

Nothing that has happened ſubſequent can materially 
vary that; but the right of the parties muſt be taken as 
it ſtood at his death. 

Therefore firſt, Nothing that has been done by the 

n decree, and ihe maſter's report directing the eſtate to 
be ſold, as moſt convenient and beneficial for the parties, 
mult be allowed to have created any alteration. But al- 
though it may happen, that a ſurplus of the money may 
come to be laid out in a new purchaſe of lands, the con- 
ſtruction mult be exactly the ſame, and theſe new pur- 
chaled lands be lettled to the very fame uſes, as if the re- 
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2 of the deviſed lands un ſeld had been now (o be ſet- 
ul | 
Secondly, Neither can the recovery and the will of 
Benzamin Bag ſhanv the deviſee niake any alteration; ſot 
though, if his recovery and deviſe thould prevail to 
this moiety to the plaintiff in the lupplemental bill, that 
will make a ſettlement to the particular uſes directed by 
the will of Benjamin Aſbton the firſt teſtator, unneceſſary 
and indeed impoſſible, as things now ſtand ; yet the rights 
of the parties muſt be taken to be the ſame, and the de- 
termination of this court mult be the ſame as to all 
and equitable conſequences, as if Benjamin Bagſhaw had 
been living, and now prayed of the court a conveyance 
of this moiety to himſelf, according to the uſes directed 
— by the true conſtrudion of Benjamin Aſbton's 
w 
Theſe things being premiſed reduce the caſe to two ge- 


neral queſtions, ariſing on Benjamin Aſbton's will. 


. Firſt, Whether the eſtate deviſed to Benjamin Bagſhaw 
in this mojety is a legal eſtate, that is, an uſe executed by 
the ſtatute of uſes, or a mere truſt in equity? 
Secondly, Suppoſing it to be a mere truſt in equity, 
whether it was an eſtate-tail, or an eſtate for his life only - 
with contingent remainders over to all the iſſue of his 
body re ſpectively? | | 
As tothe firft queſtion, I am of opinion, That it is a 
truſt in equity: 1ſt. The firſt deviſe is to the five truſtees 
and their heirs. This carries the whole fee in law. 
Part of their truſt is to ſell the whole, or a ſufficient 


thereof, for the payment of debts and funeral expen- 


the truſt is to continue for ever, and to fell and conv 
. 
in th Shaw go, and not diſputed 
a 88 
If they may ſell the inheritance in the whole or any 
part of the lands, not by force of a power, but by virtue 
their eſtate, they muſt at law have the fee in the 
otherwiſe, as it muſt from the nature of the 


9- „ 

| Carter and Barnadiſton in 1 F. 
in all theſe caſes neither the word beirs, 
or A. words of limitation, were inſerted ; nor 
was any expreſs truſt to ſell. | 
Theſe therefore were merely chattel intereſts in the 


nature of a tenancy by elegit, to hold till the debts were 


The only caſe which made me doubt, was the caſe of 
Lord Say and Sele and Lady Cath. Jones et al. decreed 
by Lord King, 16th Nov. 1728, and affirmed in the 


| houſe of Lords in March 1729, as to this point. 


eſtate- tail by the will of Benjamin Aſpton, and decreed, | of being applicable to this caſe ; but on a ſtrict examina- 


This is a great authority, and has a 


tion, that caſe differs in a moſt material part, and upon 
taking all the clauſes of that will together, it amounts 
A and their heirs during the 
life of Cecil Fiennes, and then it was only an eſtate pour 
autre vie, on which a proper legal remainder might pro- 


perly be limited; and fo it was hel. 


e conſequence of this is, that in the preſent caſe, 
the whole fee being at law deviſed to the truſtees, no re- 
mainder of a legal eftate could be limited upon it ; and 
that Benjamin Bagſhaw could not take a legal eſtate in 
remainder in this moiety. 


Though a fee cannot be mounted on an abſolute fee- 
ſimple, it may on adeterminable one. Could Benjamin 


Bagſbarv then take a legal eſtate in this moiety by way of 

executory deviſe ? | 
It is plain he could not ; or if he might, he did not; 

6 cannot claim it from him: 
or ? 


Firſt 
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Firſt, It ſeems to be too remote, being after the tefta- 
tor's debts indefinitely ſhould be paid, which may in point 
of time exceed the compaſs of a lite or lives in being. 


Secondly, The recovery ſuffered by him was before 


the debts were paid, and conſequently before the contin- 
| gency happened, whilſt the freehold and the fee-ſimple 
determinable (as it has been called) remained in the truſ- 
tees and conſequently he could not make a gocd tenant 
to the ræripe to ſupport his recovery tu bar the fubte- 
quent remainders. 

From whence it appears, ſuppoſing this was a good 
executory deviſe at law to Benjamin Bagſhaw, it would 
prevent this eſtate from paſſing by his recovery and will, 
and intirely defeat the plaintiff's title. 

For whatever makes the recovery void, equally de- 
feats the plaintiff's title, let the conſtruction of the limi- 
tations to the heirs of the bedy of Benjamin Bagihaw be 
the one way or the other; and the reverſion in fee would 
at law remain unbarred, and veſt in the defendant Fobn 
er who is now heir at law to the teſtator Benjamin 
ton. 
This makes it neceſſary for the plaintiff to admit, 
that all the deviſes ſubſequent to the firſt limitation to 
the truſtees and their heirs are truſts in equity: And this 
brings me to the ſecond and main queſtion, viz. 2dly, 
Whether the deviſe to Benjamin in this moiety 
of the truſt-eſtate equitable eſtate-tail, or an equi- 
his life only, with contingent remainders 


or to be begotten, as ſtand in the will: It they are 
to be taken as words of /imitation, then he was tenant 
in tail, and his recovery is good in equity; if words of 
purchaſe, then he was tenant for life only, and his reco- 
2 determine this queſtion, which is the 

In order to ine thi 1 ich is 
cipal, three things muſt be conſidered. ny. 

iſt, What to have been the true intention of 
the teſtator in this deviſe ? | 

2dly, Whether that intention is conſiſtent with, and 

ity ? | 
3 Whether there is any particular ſettled rule or 
determination of this court, which will ſtand in the way 
and prevent the teſtator's intention from taking effect? 
And under this laſt head, I propoſe to conſider the diſ- 
tinction made between truſts executed and truſſs e 
and the objection ſo much urged from thence in favour 
of the plaintiff. 

The firit queſtion is, what appears to have been the 
true intention of the teſtator in this deviſe? 

This I take to be extremely clear; nobody who reads 
this will with attention can doubt one moment, whether 
he actually intended to make a ſtrict ſettlement of his 
eſtate among all his nephews, the ſons of his two ſiſters. 

For this purpoſe (among others) he firſt veſts the 
whole fee of the entire eſtate in truſtees ; and after hav- 
ing directed the particular truſts, he divides it into moi- 
eties, giving one moiety to his nephew, deſcended from 
his filter Mrs. Bagſhaw, who was dead ; and the other 
moiety to his nephews, deſcended from his ſiſter Mrs. 
Spencer, who was then living, for whom he carves out 
an eſtate, for her life in that ſhare. | 

To every one of theſe nephews, who were in being, 
and proper to be made tenants for life, he expreſsly devi- 
ſes for and during the term of his natural life in the very 
fame words in which he has penned this deviſe to his ſiſ- 
ter Mrs. Spencer, concerning whom there is no doubt but 
he intended to make her tenant for life, and no more : 
To every one of thele devites he has added theſe words 
without impeachment of waſte, which clauſe tho” it has 
been often held not to be alone ſufficient to prevent the 
operation of law, ariſing from ſubſequent words; yet it 
is one mark of his meaning to give luch eſtate as would 
have been puniſhable for waſte, unleſs thus exempted 
trom u. 

Then he deviſes to four of his truſtees to preſerve con- 
tingent remainders in theſe words: And from and 
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| and during the life of the faid Benjamin Hag ſbuw, to 


1 


* after the determination of that eſlate, I give and de- 
** vi'e the ſame to the forr truſleet and their heirs tor 


* the intent and purpoſe to preſerve the contingent utes 


4 and remainders herein after limited; but neverthelc!s 
_ © to permit and ſuffer the ſaid Benjamin Bag ſbaw to re- 
_ © ceive the rents and profits thereof for and during the 


«© term of his natural life.“ 
This has been made the Cards of the cauſe on the ſive 


of the defendants; and it ſpeaks plainly ſeveral things. 


rit, That the teſtator intended to give to his ſeveral 
nephews, particularly to Benjamin Bagſhaw, whoſe re- 
cuvery is now in qurſtion, ſuch an eſtate only as might 
be torteited. 

The eſtate given to the truſtees is after the determina- 
tion of Benjamin Bagſhaw's eitate for life; that eftate 
could be determined but two ways, namely, by the ex- 
piration of the lite, or by forfeiture. The former way 
he could not mean; becaute the remainder to the truſ- 
tees and their heirs is given only during the life of Benja- 
min Bagſhaw, and conſequently would carry it in a con- 
tradiQtion in terms. Therefore he muſt mean the latter, 


vi. a determination by forfeiture; and from thence it 


neceſſarily follows, that his intention was to give Benja- 
min Bagſhaw ſuch an eſtate as might by law be torteited. 
2dly, The next thing plainly implied in this clauſe is, 
that there were contingent uſes or remainders to be pre- 
Now tt the deviſes of the moiety in queſtion, 
in every one of which this claule is found, there were no 


| contingent uſes or remainders, unleſs the limitations to 
the bers of the body of the ſeveral nephews of the name 


of Bagſhaw are allowed to be ſuch. The queſtion then 
upon point of intention comes to this: Whether theſe 

es are not as ſtrong to indicate an intention to 
reſtrain theſe deviſes to be for life only, as if the teitator 
had inſerted the word only, or non aliter, or any other ne- 
gative words, which in the caſe of King and Meiling (t 
Vene. 225) were admitted by my lord Hale, and in the 
caſe of Backbouſe and Wells, Hill. 10 Ann, B. R. (Eq. 


Ar. 184.) were adjudged by the whole court to give an 


eſtate for life, not abſorbed in the ſubſequent limitation. 

And I am of opinion that they are; for if the teſtator 
has thereby declared, that his meaning was to give them 
ſuch an eſtate for lite as would have been ſubject to waſte, 
if he had not expreſsly exempted it, and as might, ac- 
cording to the rules of law, be forfeited, and as was to 
be followed by contingent remainders, and not by limita- 
tions of the inheritance to the tenants for life, it amounts 
to the ſame thing as if he had in expreſs words declared 


his meaning to be, to give no more than an eſtate for lite 


to Benjamin Bag ſbaw, and contingent remainders to thoſe 


| perſons who would be heirs of his bady. The counſel 


for the plaintiff were under great difficulty to frame any 
plauſible argument to ſhew a ſhadow of intention in fa- 
vour of their conſtruQion ; and the only thing they relied 
upon was, That the teſtator had ſhewn in his will that 
he underitoo the difference hetween words of limitation 
and words of purchaſe proper to create a contingent re- 
mainder ; and therefore in deviſing the other motety to 
the ſons of his ſiſter Mrs. Spencer, after he had given to 
all her ſons in being, he deviſed it to her aſter-born ſons 
by theſe words: Every other fon on the body of the 
4 ſaid Chriſtiana Spencer lawfully en or to be be- 
«* gotten, and the heirs of the body of every ſuch fon, 


„as they ſhall be in priority of birth and ſeniority ot 
„ ape.” That by this it appears, he knew the words 
| beirs of the body would create an eftate-tail. 


But I think 
this difference in the penning affords an obſervation of a 


- contrary import, and ſtrengthens the evidence of inten- 


tion on the other ſide. It thews, that as to ſons already 

born, the teſtator or the drawer of this wil knew that 

he could make them tenants for lite only, with contin- 

gent remainders over, but that as to ſons unb.rn he coull 

not make them tenants tor lite, ſo as to carry ou contin- 
remainders to their iſſue. 


Ila this view therefore he has left out the words, for 


and during their li ves, and the words, without im peuc h- 
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ment of waſle; and has interpoſed no clauſe to preſerve 
contingent remainders between the deviſe to thoſe atter- 
born ſons, and the limitations to the heirs of their bodies; 
than which nothing can poſſibly be ſtronger io demon- 
ſtrate, that in the one caſe, he meant to give a mere 
eſtate for life, and to uſe the words heirs of the body as 
words of purchaſe, deſcriptive of their ſons and daugh- 
ters, and in the other clauſe to give an eſtate of inherit- 
ance, and to uſe the words beirs of the body as words of 
limitation ; becauſe the law would not ſuffer him to li- 
mit a contingency after a contingency, and to carry on 
contingent uſes further. 
2dly, The next queſtion is, admitting this to have 
been the teſtator's intention, whether that intent ion is 
conſiſtent with, and can take effect according to, the 
rule of law and equity. i 
And here the counſel for the plaintiff place their great 
ſtrength. For they ſay that the law will not ſuffer a 
man even by a will to make deviſees and create limitatr- 
ons contrary to its own rules; That if he attempt to do 
fo, the Jaw will ſupercede his intention, and reduce his 
gift to ſuch an operation as that will allow; and the law 
has eſtabliſhed a clear rule ever fince the refolution of 


and limitations, and not to the conſtruction of the words. 
I will not ſay that this principle has never been applied 


perſon to perform the ſervices or to make defence 
fprecipe; nor to limit a fee upon an abſolute fee- 
ſimple, nor to make a chattel deſcendible to heirs gene- 
rally. Conſider what is the reaſon of this: It is becauſe 
this would be to change the law, and by the aQs of pri- 
vate perſons to vary the rule of property, which that 
has inſt This therefore ariſes for want of power 


tuted. 
in the teſtator ; tis what he cannot do by any words what- 


tis 
ſoever. But in the caſe in queſtion, here is no want of | Fones's reports, that judgment was given tor the defen- 


- for there can be no doubt but the teſtator might 
deviſe his lands for ſuch eſtates for life, and with ſuch 
contingent remainders as are contended for by the defen- 
dants. The only objection is, that he has uſed improper 
words, which the law will not allow to have that opera- 
_ tion; notwithſlanding his intention is plain. But is not 
this very hard, and repugnant to the firſt and fundamen- 
tal rules of law in expounding wills? Theſe rules are, 
that the intention of the teſtator ſhall govern the conſtruc- 
tion of the words; that the teſtator is preſumed to be 
inops confilit;, and therefore, if his intention appears 
plain to be lawful, although he uſes barbarous or unapt 
words in his will, the law will conftrue thoſe barbarous 
or unapt words into words proper and ſufficient in law, 
according to that intention which in his will. 
This is laid down in Borafton's caſe, 3 Co. 20. and Mat. 
Manning's caſe, 3 Co. 95. and has been adhered to ever 
fince. 

Now what is the objection here? Is it any more than 
that the teſtator has uſed words unapt and improper to 
create contingent remainders; but does not the funda- 
mental rule ot conſtruQtion ſay, that if the intention ap- 
... pears, the law will expound and mould thoſe unapt and 
improper words in ſuch a ſenſe as will ferve his intenti- 
en? which cannot be done here without conſtruing bers 
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of the bady as words of purchaſe, deſcriptive of the fans 
and daughters of the hit taker and their iſtus. 
However it is ſtill urged, that the law has affixed ſo 
peculiar a ſenſe o the words beirs of the body, that they 
can be nothing but words of lingttation, and operate to 
enlarge the eſtate of the firſt taker, according to Bret: 
and Rigden's caſe in Pio:u den, and Shelley's caſe, and can- 
not be words of purchaic. This is the ground. Trey it 
and ſee whether it will hold. It is far from holding; for 


there are many caſes, even at law, in which the words 


beirs of the body as well as iſſus have been held to be 
words of purchaſe. Archer's caſe, 1 Co. 66. 5. The 
words indeed there were next beir malie in the ſingulat 
number; yet that was not the reaſon of the determina- 


tion, but becauſe words of limitation were added after 


them; but thoſe were only demonſtrative of the teſta- 
tor's intent in uſing the firſt words. 

Clarke ani Day, Maar 592, The teſtator deviſed his 
lands to Roſe his uaughter for life ; ar: if the marry after 


my death, and have iſſue of her body begotten, I will 


that her heir after my daughter's death ſhall have the 
lands, and to the heirs of their bodics begotten, remain- 


der over to a ſtranger. It was adjudged, that the daugh- 


ter had not an eſlate-tail, but only for her life. So in the 


| caſes cited by Lord Hale in King and Melling, and the 
| caſe of James Richardſen, 1 Vent. 334. and Pollre. 


457. and 2 ent. 311. by the name of Burchett and Dur- 


| dant. To the ſame purpoſe is the caſe af Long and Beau- 
mont, adjudged in the Houſe of Lords in May 1:1. 1 


chooſe only to refer to theſe well known cafes. But up- 
on this point, a ſtronger authority than all theſe is the 
caſe of Liſle and Gray, in Sir Thomas Fones 114. Poller. 
502. and Sir Thomas Raymond 315. 
{pecial verdict was found, that ahn Liſle by indenture 
covenanted to ſtand ſeiſed of lands to the uſe of himſelf 
for life, remainder to his fon Edward for life, remainder 


do the firſt ſon of Ecward in tail, with like remainders 


to his ſecond, third and fourth fons, and ſo fever: ſy and 
reſpeQively to each of the heirs male of the body of d- 
ward, and the heirs males of their bodies, remainder over 
to William Liſle. Edward ſuffered a common recovery, 
under which the defendant claimed, and William Lifle 
was leſſor of the plaintiff. The queſtion was, whether 


Edward had an efſtate-tail executed in him before the 
put | birth of any ſon? But it was adjudged he had only an 
eſtate for lite; for it was an eſtate for life limited to him, 


and an eſtate-tail to his four ſons, becauſe limited to the 
heirs male of their bodies; and ii was intended that each 
of the ſons ſhould take in the ſame manner; tor that the 
words to each F the beirs male of the bidy of Edward, in- 
tend each other of the ſons, and the rather, becauſe there 
is a limitation over to the berrs male of their badies, which 


was not neceſſary to create an eſtate - tail in Edward; and 


dant; but that is either a miſtake in the reporter, or a 
miſprint, for the ſame caſe is reported in 2 Lev. 223; 


and there it is ſaid to have been held, that Edward took 
only an eſtate for life, and the word /e ſignifies eodem mo- 


do : fo that Edward has but an eſtate for life from the 
manifeſt intent of the conveyance, which ought if pol- 


ſible to be ſupported, and judgment was given for the 


plaintiff. Sir T. Fones ſays, this judgment was reverſed 
in the Exchequer chamber; but that appears alſo to be a 
miſtake, for the record has been ſearched, and it is en- 


tered Trin. 30 Car. 2. Rot. 141. B. R. and there it ap- 
pears this judgment was affirmed. 


This was adjudged even upon a limitation in a deed, 
where the ſame latitude of conſtruction is by no means 
to be allowed as upon a will; and therefore it is the 
ſtrongeſt authority that the law has not invariably pinned 
down the words heirs of tbe body to be always words of 
limitation, but they may be taken as words of pur - 
chaſe. 

To this it hath been ſaid, that in Liſſe and Grey there 
were ſeveral words; the it, 2d, 3d, and 4th ſons men- 


| tioned in the firſt place, and afterwards and fo ſeparately 


and reſpec lively to each of their heirs males of the bedy vf 
Edward the /on, and the heirs males of their bodies; that 


in ejectment a 


| 
i 
| 


— ——— — 
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the words and ſo were relative words, ſignifying eodem 
melo, and the word each divides them, and points out 
particular perſons, and words of limitation are added to 
them; and there{ore no other conſtruction could well be 
made. . 

All this I agree to, but ſtill it is an authority that the 
words berrs of the bady may at law and upon a deed be 
conſtrued as words ot purchaſe, if the intention requires 
it, Thoſe other words were only ſigns and proof of 
ſuch an intention; and then the queſtion will be, whe- 
ther there are not as ſtrong figns and proof of ſuch an 
intention in the preſent caſe; for the argument is clear 
and unanſwerable, that if ſome words in a deed or will, 
demonſtrating the intention of the maker, will turn the 
words heirs of the body into words of purchaſe, then o- 
ther words in a deed or will may equally do fo; provided 
they do equaily demonſtrate the intention. There can 
be no magic or particular force in certain words mere 
than others: Their operations muſt ariſe from the ſenſe 
they carry. 8 

But to this a conſiderable authority has been objeQed 
to prove, that the interpoling of a remainder to truſtees 
to contingent remainders between the firſt taker 
for life, and the deviſe to the beirs of bis body, is not ſuf- 
ficient to turn theſe latter words into words of purchaſe, 
or to warrant ſuch a conſtruction. That is the caſe of 


deviſe of his 
deviſe to my 


Is 


LL 
43 


FR 
; 

8 
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require; 
mit and ſuffer my ſaid grandſon to receive the rents 
profits of the ſaid premiſſes for his life, and from 
after the death of my ſaid grandſon, I give and deviſe 
the ſame premiſſes unto the heirs of the body of my faid 


grandſon lawfully begotten or to be begotten; and for 


default of ſuch iſſue, I deviſe the ſame unto my grandſon | 


William Coulſon for the term of his natural life; and 
from and after the determination of the eſtate for life of 
my faid grandſon William, I give and deviſe the fame 


unto my ſaid daughter Iſabell and the ſaid Raiph Robin- 


on and their heirs for and during the natural liſe of the 
{aid I illiam Coulſon, in truſt to preſerve the contingent 


| eftate and remainders herein after limited from being bar- 


red or defeated ; and to that end to make entries as occa- 
ſion ſhall require ; and from and after the death of the 
ſaid William Coulſon, | give and deviſe the ſaid premiſſes 


unto the heirs of his body lawfully begotten or to be be- | 
gotten, and in default thereof I deviſe the ſame to my | 


right heirs for ever. : 
The queſtion was, whether the ſaid Robert Coulſon 
took an eſtate-tail or an eſtate for life only in the ſaid 


miſſes? | 
F had eliibe judges of the King's Bench certified, that 
as it by the ſtate of the caſe, that there was 


(alter the determination of the eſtate for life to Robert 
C:ulſen) a deviſe to Iſabell his daughter, and Raipb Ro- 
binſan and their heirs for and during the life of Robert 


mainder interpoſing between the deviſe to Robert for lite, 
and the ſubſequent limitation to the heirs of his body, 


the ſaid Robert Coulſon took an eſtate for life, not mer- | 


ged by the deviſe to the heirs of his body, but by that 
deviſe an eſtate - tail in remainder veſted in the ſaid Robert 
Caul ſen. 


| 


a himitation to truſtees to pre ſerve contingent remaindeta 


ta? 


W 
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It muſt be admitted that this reſolution is a clear au- 
thority, that upon the will then in queſtion the inſerting 


was not ſufficient to change the ſenſe of the words brirs 
of the body into words ot purchaſe, and to make ike itfue 
take by way of remainder even tho' there were no other 
contingent remainders in that will, No body can have 
a greater regard for the opinion of the judges who made 
that certificate, than I have ; but it differs widely from 
the preſent caſe. Iſt, There was in that will no clauſe 
without impeachment of taſte; but perhaps that may be 


thought nut to de{erve much weight. 
2dly, It was a devife 6! a legal eſtate, and not a de- 


| viſe to cruſtees upon certain truſts. There the words 


muſt he taken as they Rond, and the judges were hound 
to underſtand them according to their legal c peratione. 

conveyance 2 u he made 3 Vo any ſubſequent ack 
was to be done: They might think they could not take 
into their conſideration, the truſt of the eſtate limited to 


| the truſtees to ſupport the contingent remainders; but 


only the legal eſtate fo limited, and how that ſeparately 
taken would operate. But in the caſe now in judgment 
all the limitations telative to the pteſent queſtion are of a 
truſt; the conſtitution and direction whereot is the piv- 
per ſubjeQ of the juriſdiQtion of this court; which the 
court is bound io execute according to the intention of 
the teſtator. This was determined by his honour the 
Maſter of the R., and in that I agree with him. The 


| conſequence atiling from hence is, that a great latitude 


is to be allowed in the conſtruction of the words in order 
to comply with the intention, fince they are to be mo- 


delled and reduced into a conveyance by the act of the 


court. Zdly, The laſt obſervation I thall make upon 
this caſe is, that the opinion of the Judges furniſhes a 


nes light in the preſent cauſe, which did not appear at 


the time of the laſt decree made by the Maſter of the 
Rolls; for the Judges ſay, that the interpoſing the re- 
mainders to the truſtees and their heirs pour autre vie, 
between the eſtate to Robert Coulſon for lite and the limi- 


| tation to the heirs of his body, prevents the eſtate for 
life being united with and merged in the inheritance, and 


that he took a diſtin eſtate for life with remainders to 
himſelf in tail. I defice this may be remembere for the 


| fake of the uſe | ſhall make of it by and by; for 1 


think it affords a deciſive argument, that in directing the 
conveyance, the court mult depart from the words of 


| this will. But upon the conſtruction of the limitation, 


the great difference between the two caſes is, that in 
Couljon and Coulſon, the deviſe was (as I oblerved) of a 
mere legal eftate, and in the preſent caſe the deviſe is of 
a truſt in equity. The anſwer relied upon to this .dif- 
tinction has been, that limitations of truſts, and limita- 
tions of legal eſtates are governed by the ſame rules; and 


the conſtruction mutt be the fame in both; that other- 
| wiſe one rule of property would prevail at law, and ano- 


ther be allowed in Chancery, which ought not to be ad- 


mitted: And for this my Lord Nattingham's conceſſions 
in the Duke of Norfoit's cafe in 2 Cha. Caſes were cited. 
All theſe conce ſſions I ſhall allow and adhere to in a 


ſound ſenſe, and | agree that one rule of property is not 
to prevail at law, and another to be ſet up in Chancery. 
But let my Lord Nortingham's conceſſions be rightly un- 
derſtood. He no where ſays the conſtruction of the 


| words mult in bath caſes be exactly the ſame, or that a 


court of equity, when it is bound to direct a conveyance, 


| cannot expound them more liberally to comply with the 
intention of the 


His words are: The limi- 
tation of the truſt of a term, and the limitation of the 
eſtate of a term, all depend on the fame reaſon; and 
afterwards © It is agreed all along, that the mea/ures of the 
limitation of the truſt of a term, and the mrc/ures of the 


| limitation of the eſtate of a term are all one, and uni- 
Couiſen; they were of opinion, that by reaſon of that re- 


form here and in other cates: And there is no difference 
in Chancery and at Common law between the rules of 
the one, and the rules of the other, what is good in one 
caſe is good in another.“ | | 


What is my Lord Nettingbam's reatoning here applied 


Tre 
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The mraſures of the limitation; that the limitation can- j 


hot be carried further in the one caſe, than the law will 
permit in the other; and this appears clearly to be bis 
meaning, by the words immediately following, where he 
Tays, * And therefore the court is agreed, that the li- 
mitation of the remainder of the term for years, in that 
caſe, after an eſtate-tail in the term, is void. To this his 
argument, That atherwiſe it would be to ſet up one rule of 
property at law, and another in Chancery, is properly ap- 
plied ; for the meaſures of the limitation or the extent 
to which they may be carried do eſſentially concern the 
rules of property, and how near we may approach to a 
perpetuity, which was the great conteſt in the Duke of 
Norfo.k's caſe. But the more or leſs liberal conſtruction 
of the words, to comply with the intent, does not con- 
cern or affect thoſe rules, it the court is at liberty to 


laid out in lands, and to be ſettled upon his ſon Jobn Pa- 
pillen for life, without impeachment of waſte, and from 


and after the determination of that eſtate to truſtees and 


the contingent 


body of Fohn with remainders over, with power to Fobn | 


paſſed to Jaba Papillon, wi to 

of the 22 Jabn by purehaſe, and that the deeds 
writings relating to the lands ſhould not be delivered to 
Jobn, but brought into court for the benefit of all parties 
intereſted. And that as tu the money, to be laid out in 
lands, and ſettled to the ſame uſes, the court moſt evi- 


according to the intent of the teſtator. 
Afterward the cauſe coming on upon an 
the Lord Chancellor King, his Lordſhip reverſed ſo much 


of the decree as related to the deeds and writings of the | 
manor of Great Bentley, and the lands deviſed in poſſeſ- | 


fion, and ordered them to be delivered to the plaintiff 


Jan Papillon ; but affirmed that part of the decree 


which related to the money to be laid out in the pur- 
chaſe of lands. 
Upon this precedent r to be obſerved, 
of weight in the preſent caſe. Firſt, That both the 
Judges, who heard and determined that cauſe, concurred 
and were clear in opinion, that the teſtator's intention 
was plain, to give an ekate for life only to Fobn Papillon, 
with contingent remainders of the inheritance to his ſons 
and daughters, and this founded principally on the clauſe 
appointing truſtees to preſerve contingent remainders; 
that as to the truſt eſtate, to be purchaſed and ſettled, 
this court was hound to conform to that intention, not- 
withſtanding the technical force of the words heirs 7 
the body, and to direct the ſettlement to be made accor 
ingly. 
— That Sir Fof. Jekyil who took much time 
to conſider of the cauſe, and made his decree on great 
deliberation, was of the ſame opinion as to the legal eſtate 


before 


; 


| 


deviſcd in the manor of Great Bentley, und iid tha ths 
ſame intention governs in botli. 


As to this point indeed, my Lord King upon the ap- 


| peal differed from him, and upon the hearing declared 


his opinion, that as to the legal eſtate deviſed in the ma- 


nor of Great Bentley, it was at law an eſtate tail by force 


of the words beirs of the body. 

But it muſt be obſerved, that it was noi at all neceſ- 
ſary for my Lord King to give an opinion on this point, 
and it was in a manner extrajudicial ; becauſe the plain- 
tiſt 's father's marriage articles, whereupon the ſu 
mental bill was brought after the firſt decree, were ad- 
mitted and read in the cauſe, and by them he was clear- 
ly intitled in equity to an ettate-tail in Great-Bentley, to 


that it was not in the tettato;'s power to deviſe, and his 
will did not operate 


n it. 


However, I admit he declared that opinion; but up- 


on this part of the caſe there is ſomething rematkable, 
which I perfeQly remember, and appears by notes which 
T then took in court on the back of my brief. The 


cauſe was heard on the appeal and ſupplemental bill on a 
Saturday, the regular day for appeals. Then his Lord- 
ſhip declared the opinion I have mentioned, and ſaid he 
would not then pronounce his decree, but conſider till 

On Monday he ſaid he had looked into the caſe 
of Liſle and Gray, and that it was indeed a very ſtrong 
caſe. And he ſeemed to be leſs clear in his opinion, as 
to the point of law on the limitation of the legal eſtate, 


Ralls, and ordered them to be delivered to the plaintiff: 
But it is very obſervable he took care to expreſs in his 
n | 
and fo it appears by the regiſter's book. 
This looks as if he had a mind to avoid any deciſion 
of this point upon the will, and the record of the decree 


makes it no deciſion. 
Coulſon and Coulſon I will 


. the caſe of 
urge the caſe of Papillon and Veyce no further than as an 
authority (and ſo far it is a great one) that upon a truſt 
eſtate created by a will, a deviſe ſo penned ought to re- 
ceive this conſtruction, and the court to direQ a convey- 


| ance accordingly. And in this the court was clearly war- 
| ranted by former precedents. Lenard contra The Earl 


of Suſſex. 2 Vern. 256. 

The Counteſs of Sbeppey (int. al.) deviſed her real and 
perſonal eſtate to Sir Charles Catterell and others, and 
their heirs for payment of debts and legacies, and atter 


| to ſettle what ſhould remain unſold, one moiety thereof 


to her ſon Henry, and the heirs of the body, by a ſecond 
wife, and in default of ſuch iſſue to her ton Francis and 
the heirs of his body, with remainders over ; taking ſpe- 
cial care in ſuch ſettlement, that it never be in the pow - 
er of either of my ſons Francis or Henry to dock the in- 
tail of either of the ſaid moieties given them as aforeſaid, 
during their or either of their life or lives. And Whe- 
ther Francis and Henry were intitled to have an eftate- 
tail conveyed to them, or only an eſtate for life, was the 


| queſtion; the defendant the Lord Suſſex having pur- 


chaſed from Henry and his younger brother who was the 
| pvp father. Upon the hearing of the cauſe, my 

Cowper declared, that the ſons muſt be made only 
tenants for life, and ſhould not have an eſtate-tail con- 
veyed to them, but their eſtate for life ſhould be without 
impeachment of waſte, becauſe here an eſtate is not ex- 
ecuted but only executory, and therefore the intent an 
meaning of the teſtatrix is to be purſveil : She has de- 
clared her mind to be, that her ſons ſhouid not have in 
their power to barr their children; which they would 
have if an eſtate-tail was to be conveyed to them; but 
had ſhe by her will deviied io ſons an eſtate-tail, the law 
muſt have taken place, and they barred theic iſſue, not- 
withſtanding any ſubſequent clauſe or declaration in the 
will, that they ſhould nat have power to dock the in- 
tail. 


Upon 


— — 
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Upon this caſe I will oaly make this obſervation | 


agreeably to my Lord Lowper”s opinion, that it in this 
will the deviſe had been of a lega! eſtate iv lands, with 
ſuch a claim accompanying it: Taking ſpecial care in 
ſuch ſettlement, &c. the ſons mult have been tenants in 
tail, and that clanſe have had no operation; and yet 
upon a traſt in equity, it governed the whole, as a de- 
monſtration of the teſtator's intention, and turned them 
into tenants for life. I think it will be difficult to ſhe w 
why the deviſe in the will now in queſtion to truſtees to 
preſerve contingent remainders will not have the ſame 
ion. 

Another great authority to this is, the caſe 
of Sir F. Hobart and the Earl of Stamford, decreed alſo 
by my Lord Cowper, 19th December 1709, and affirm- 
ed in the Houſe of Lords. I muſt ſpend a little time in 
ſtating this caſe particularly, becauſe I have ſeldom found 
it correctly ſtated, or the determination explained in its 
proper force. 

Mr. Serjeant Maynard by his will deviſed his eſtate to 
truſtees and their heirs, to the uſe of them and their 
heirs upon ſeveral truſts, viz. That the truſtees (after 
the death of his wife) ſhould convey part thereof to the 
uſe of, and in truſt for Sir Hen. Hobart and Eliz. his 
wife (the teſtator's grand-daughter) for their lives, and 


che life of the ſurvivor; the remainder to the firſt ſon of 


the ſaid Elia. for 99 years, if he ſhall fo long live, re- 
mainder to the heirs male of the body of ſuch firſt ſon 
remainder to all and every the ſons of Eliz. for 99 years 
(if they reſpectively ſo long ſhall live); the remainder to 
the heirs male of every of them, to take not jointly but 
ſucceſſively ; the ſons to take the term of gg years, with 
immediate remainder to his ſaid heirs male; remainder 
to Mary his other ter (afterward 
Counteſs of Stamford) for her life, with remainder to all 
ſons for ſuch like term of 99 years, with 
of the body of every ſuch 


He further willed, that the other part of his eſtate 
ſhould by advice of the counſel be conveyed to, or to the 
uſe of Mary Maynard for life, without impeachment of 
waſte, and after, remainder to all and every her ſon and 
ſons for 99 years, (if ſuch ſon or ſons ſhall ſo long live) 
with ſeveral remainders to the heirs male of the body of 
every ſuch ſon; they and all the heirs male of their bo- 
dies to take ſucceſſively; each ſon to take the ſaid term, 


fon. 


Lich remainder immediately to his ſaid heirs male; and 


aſter the determination of the ſaid eſtates and failure of 
ſuch heirs male of their reſpective bodies, the remainder 
thereof to his other grand-daughter, Lady Hobart and 
her lons, with the like terms and remainders; the re- 


mainder of all the eſtate to truſtees and their heirs, du- | 


ring the life and lives of Sir Hen. Hobart and dame Eliz. 
his wife and of the Counteſs of Stamford, to preſerve 
contingent eſtates, and to no other uſe or purpoſe. 


Mr. Serjeant Maynard died: ſeveral ſuits aroſe about 


his will; and in 1694 a private act of parliament was 
made direQing that his real eſtate ſhould go to, and be 
enjoyed by, ſuch perſons for ſuch eflates and under ſuch li- 
mitations, as were mentioned in the will. This act was 
no otherwiſe material than as it let in two terms of 99 
vears for the benefit of the Earl of Stamford and Sir Hen. 
Hobart, if they ſhould fo long live (in caſe they ſhould 
ſurvive their wives), in the reſpective parts of the 
eſtate. 


Sir Hen. Hobart and his lady died, and left Sir Jahn 
Haburt (now Earl of Buckingham) their only fon, an in- 
fant, who brought this bill to have a conveyance execut- 
ed by the truſtees purſuant to the will and act of parlia- 
ment, 24 Fan. 1707. Lord Cowper decreed, that the 
truſtees ſhould execute conveyances according to the will 
and words of the act of parliament, and referred it to a 
Maſter to ſettle the conveyances. The Maſter made 
his report whereby he allowed the draught of a convey- 
ance in general words, referring to the will and act of 


parliament, thus: To convey the premiſſes to Mr. | 
Clayton and Mr. Carter and their heirs, habend.um, to 


Vor. II. Ne 138. 
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them and their heirs, to the ſeveral uſes, intents and pur- 


poſes in the plaintiff's will and act limited, — 
declared.” To this report and draught Sir Jobn Hobart 
excepted, that the premiſſes ought at leaſt to have been 
limited to the uſe of Clayton and Carter, and their heirs, 
and only in truſt for ſuch perſon and perſons, and for ſuch 
eſtate and eſtates, as are in and by the ſaid will and act 
of parliament limited, whereby the legal eſtate might be 
veſted in the ſaid truſtees, for the better preſervation of 
the contingent limitations, which otherwiſe (as the 
draught was prepared) were liable to be deſtroyed, and 
the teſtator's intent plainly defeated. 19 December 1709, 
the matters of this exception were argued before my 
Lord Cowper, who made this order: He declared, that, 
N In matters executory, as in caſes of articles, or a will, 
direQuing a conveyance, where the words of the articles 
or will are improper or informal, the court will not di- 
rect a conveyance according to improper or informal ex- 
preſſions of the articles or will; but will order the con- 
veyance or ſettlement to be made in a proper and legal 
manner, ſo as may beſt anſwer the intent of the parties; 


and as the caſe is, his Lordſhip conceived the intent of 
| the will to be, that the eltate ſhould be ſecured, as far 


as the rules of law will admit, to the iſſues male of the 
reſpective deviſees, before the crols remainders ſhall take 
place, and that it was deſigned to be as ſtrict a ſettlement 
as poſſible by law :” His Lordſhip did therefore order, 
that in the ſaid conveyance, where any part of the eſtate 
was limited in ule to the plaintiff Sir Jahn Hobart for 99 
years (if he ſhall ſo long live), there be a limitation over 


| to trultees and their heirs during his life, to preſerve the 


contingent uſes in remainder, and then to the firſt and 
other ſons of Sir F. Hobart in tail male ſucceſſively : And 
where any part of the eſtate is limited to the Counteſs of 
Stamford, tor life, and then to the Earl of Stamford for 
99 years (if he fo long live), that there be a limitation 
alſo over to truſtees and their heirs during the lives of the 
ſaid Earl and Counteſs, and the ſurvivor of them, to pre- 
ſerve the contingent uſes in remainder, and then to the 
firſt and every other ſon of the Counteſs of Stamford and 
the heirs male of the body of ſuch firſt and every other 
ſon, and then to the right heirs of Sir Jabn Maynard; 
which right heirs were the Counteſs of Stamford and Sir 
Jabn Hobart. This is the order which was affirmed by 
the Houſe of Lords upon the appeal. 

It may be worth while to ſtop a little to obſerve 
this _ iſt, Both this court and the Houle of Lords 
conſtrued the words Heirs male of the body of the fir | 
of my Lady Habart in the ſenſe % 1 — 
ther fon of ſuch firſt ſon. 

2dly, Taking the limitation as it ſtood in the will, and 
reducing the words, or even the ſtrict legal operation of 
thole words, into a conveyance by deed, the limitation to 
the heirs male of the body of ſuch firſt ſon was void in 
law; for the eſtate limited to ſuch firſt ſon was for 99 
years only, and not a freehold, and conſequently could 
not, within the doctrine of Shelley's caſe, unite with the 
limitation to the heirs male of his body; and by way of 
contingent remainder. It could not be good, becauſe 
there was no eſtate of freehold to ſupport it. From hence 
it followed neceſſarily, if thoſe words had been inſerted 
in a conveyance, the freehold and inheritance muſt at law 


| have veſted in the coheirs of Sir Jahn Maynard ; and yet 


the court made good the whole by inſerting an eſtate to 
truſtees to preſerve contingent remainders. 
 3dly, The private ac; of parliament did not direct any 
limitation to truſtees, to preſerve contingent remainders 
alter the eſtate to the Earl of Stamford tor 99 vears, if 
he thould ſo long live, and yet that was alſo directed. 
zthly, Mr. Serjeant Maynard had inſerted an expreſs 
clauſe in his will, directing truſtees to ſupport contin- 
gent remainders aſter the deviſes for life io Sir J. Ho- 
bart, Lady Hobart and the Counteſs of Stamford; and 
therefore it might have been argued, and undoubtedly 
was lo, that where the teſtator intended ſuch an eſtate 
to preſerve contingent remainders, he had inſerted it, 
and conſequently where he had omitted it, he did not 


g U intend 


WIL. 

intend it ſhouid be done: Further, the will concluded | 
with negative words, and 1 no other uſe or pur peſe what- | 
ever, 
4 This is a much more plauſible objection, than what 
is drawn in the preſent cate trom the different penning of | 
the deviſe of the other moiety to the after-born ſons of | 
Mrs. Spencer, and yet it did not prevail againſt the teſta- | 
tor's governing intention to make a ſtrict ſettlement. 
Theſe caſes were precedent to that of Papillon and Vece, 
but that authority has been followed by others ſubſequent. 

Afton and Aſton 14 November 1734, before Sir Tof- 


kyil, . R. Fof. Afpten by his will gave 12, 000 J. in 
nd and 60001 in S. S. annuities to truſtees, in 


truſt as 


Aſtton. ns 
This decree has ſtood without being from 
but here I mult take notice, that the words of limitati- 
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the heirs of the body of the plaintiff Hannah Withers, and 
. of Iſaac Allgord, ſince deceaſed, and of Hannah Glaſs 
and Mary Allgoad and to their heirs, executors, adminiſ- 
trators and aſſigns, during the continuance of the eſtate 
in the premiſſes. Fs . 
After the teſtator's death, Hannah H/itbers jointly with 
her huſband, brought her bill for a redemption of certain 
mortgages which were upon the premiſſes deviſed, and 
for a performance of the truſts of the will. At the hear- 
ing of the cauſe, one queſtion was, what eſtate the plain- 
tiff Hannah took in her ſhare of the premiſſes by virtue 
of his truſt, whether for life or in tail; and upon argu- 
ment my Lord Talbot was of opinion that ſhe took on- 
ly an eſtate for life, and has declared it in his decree in 
theſe words: That the plaintiff Hannah Withers i: 
intitled to the equity of redemption cf the freebold and leaſe- 
held premiſſes comprized in the deed of truſt, during ber 
life.” Accordingly he decreed the redemption to her as 
tenant for life, with proper proviſions for ſecuring the 


principal money upon the remainders of inheritance in | 


W | 


the eſtate and for keeping down the intereit 
lite, out of the rents and profits. 

You obſerve in this caſe the werds arg bejrs of the bedy 
and yet were held to be words of purcnaic. I am tend 
ble, that it has been endea vou d to be diſtinguiſhed by 
laying, that here the heirs of te body of Hennah Withers 
were joined in the deviſe wich other perſons who clearly 
muſt take by purchaſe by way of remainder, and that 
ſhewed the donor's intent, tat they thould all take in 
the ſame manner by purchaſe. But what does that a- 


L 


during ber 


mount to? only that a plain indication of the teſtator's 


intention will change thoſe words from words of limita- 


| tion of eſtate into words of purchaſe, which is all that 
is contended for in the caſe nom in judgment. For this 


argument was not concluſive, nor did create any abſo- 
lute neceſſity to make them words of purchaſe ; fince, if 


it had been a grant of a legal eſtate, Hunnab Withers 


| muſt have taken one fourth part of the inheritance as 


tenant in tail, and the other three-fourths have gone af- 
ter her deceaſe to the grantees in remainder In a report 
which I have ſeen of this caſe, my Lord Talbot ſaid ex- 
preſsly, that the rule of law is not fo ſtrict as to controul 
the intent of the party where plain. 

The laſt authority which I ſhall cite under this head, 
is that of my Lord and Lady Glmorchy and Boſville, 
which was decreed by Lord Talbot in Hill 1733. | 


cies, and after payment thereof, then in truſt for his ſaid 
ter, and upon 
ried a prot 
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uſe of 


for life, remainder to the ſon of his other 


ter Frances Ireland, and the heirs of her body, with ſe- 
veral remainders over; and upon further truſt, that if 
Arabella ſhould marry not according to the directions of 
his will, then upon ſuch marriage to convey the eſtate to 
truſtees, as to one motety thereof, to the uſe of Arabella 
for life, remainder to truſtees to preſerve contingent re- 


| mainders, remainder to her firſt and every other ſon be- 


and the other moiety to the fon of his | 


ing a proteſtant in tail, with ſeveral remainders over; 
Ireland in like manner. | 


Upon a treaty of marriage with 
Lord Glenorchy, ſhe obtained a conveyance from one of 
the truſtees to herſelf for life, remainder to her intended 


huſband for life; then to the heirs of her body; but the 


| defendant Beſuille one of the truſtees, who was alſo a re- 


mainder man, refuſed to convey. However ſhe having 
by this conveyance a legal eftate-tail in one moiety, and 
an equitable eftate in the other, ſuffered a recovery to 
the uſe of herſelf in fee, and in 1750 married my Lord 
Glenorchy, who made a conſiderable ſettlement upon her. 
As to her own eſtate, ſhe covenanted to ſettle it upon 
her huſband and herſelf for life, remainder to the firſt 
and every other ſon of that marriage in tail male, and 
upon failure of ſuch iſſue to the ſurvivor of the huſband 
and wife in fee. The bill was brought to have a con- 
veyance of one moiety of the truſt eſtate from Mr. Be 
ville to the uſes declared in the marriage articles; and the 
principal queſtion at the hearing of the cauſe was, whe- 
ther by virtue of this will Lady Glenorchy was entitled to 
be tenant in tail or for life only. The cauſe came on firſt 


| before my Lord King, who took time to adviſe, and to 


have the opinion of the Judges; afterward it came on 
before my Lord Talbot, who after long argument and de- 


liberate 


9 I 

liberate conſideration held, that ſhe was intitled only to 
an eſtate for life with remainder to her huſband for life, 
with remainder to truſtees to preſerve contingent uſes, 
with remainder to her firſt and every other ſons in tail, 
with remainders to her daughters in tail, with other 
remainders over: And decreed a ſettlement accord- 
— this, he held, that according to the 
caſe of King and Melling, the words iſſue of the body were 
as properly words of limitation in the will, as the words 
heirs of the body ;, and that if this had been a deviſe of a 
legal eſtate, Lady Glenorchy would have been tenant in 
tail; but that it being a truſt circumſtanced as that was, 
he was at liberty to make a different conſtruction to com- 
ply more ftrifly with the teſtator's intention. I cite 
this caſe at preſent merely as another authority in gene- 
tal, that the word iſſue, tho admitted to have the ſenſe 
ot the words heir of the body, was conſtrued as a word 
of purchaſe, to comply with the teſtator's intention; 

and [ ſhall reſerve to my next head that part of my Lord 


the plaintiff. | | 

But, before I quit this precedent, I muſt obſerve, 
there were conſiderable arguments ariſing upon the pen- 
ning of Sir Thomas Perſball's will, to rebut the ſuppoſed 
intention to make Lady Glenorchy only tenant for life in 
cale ſhe married according to the directions of this will, 
which ſhe had done: for in the other event of her not 
marrying according to the direction of his will, he had 
directed one moiety of the eſtate to be conveyed to her 
for life, with remainders to truſtees to preſerve contin- 
gent remainders, with remainder to her firſt and every 
other ſon, being a proteſtant in tail, whereas in the o- 
ther caſe it was barely limited to her for life, then to her 
huſband for life, and then to the iſſue of her lady gene 


* that the maker of this will 
knew the difference between a general limitation in tail, 
and a ftrit ſettlement, and knew alſo 2222 

ace properly to inſert truſtees io preſerve contingent 
— . — — is. This furniſhed a much 


effect. | 

And under this head I told you, I propoſed to conſider 
the diſtinction between truſts executed and truſts execu- 
tory. 

For the plaintiff, it has been objected, that two parti- 
cular ſettled rules ftand in the way. 1ſt, That altho' in 
decreeing an execution of marriage articles, entered in- 
to for valuable conſiderations, the court in order to ren- 
der the contract of the parties effectual, will make ſuch 
a conſtruction as is contended for by the defendants: Yet 
upon a will, under which all the parties claim volunta- 
rily, the words deviſing a truſt eſtate muſt be taken as 
they are, and the court is not at liberty to depart from 
them. 

2dly, That even in the caſe of wills there is a differ- 
ence eſtabliſſted between nd 
try. That for inſtance, Where the deviſe is to the uſe 
of A. and his heirs in truſt for B. and his heirs or iſſue of 
his body, that is a truſt executed, and the court can- 
not vary the words; but where the deviſe is to 4. and 
his heirs, upon truſt to convey the eſtate to B. and the 
heirs or iſſue of his body, that is a truſt executory: and 
the court has 2 greate? latitude to mould and frame it fo 
as to anſwer his intention. 

The leading authority io ſupport the firſt object ĩon is, 
that of Bale and Coleman decreed by Lord Cawper 26th 
uh 1708, and afterward by a rehearing by Lord Har- 


s executed and truſti execu- 
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court, 28 April 1711, Regiſter book 17510. Lib. a. 30c 
Reported 2 Fern. 670. 1 P. il. — In * of | 
the latter objection, ſeveral caſes have been argued. 1, 
I will conſider the firſt objection in the firſt place. 

It is very true, that a difference has been allowed be- 
tween the conſtruction of marriage articles for valuable 
conſiderations, and of truſts in wills, notwithſtanding it 
has been admitted, that the intention of the party ought 
to prevail in both. For this reaſon it is, that you ob- 
ſerve I have not cited any one caſe ariſing upon articles 
for valuable conſiderations. But I beg leave to deny the 
propoſition that has been laid down, that becauſe under a 
will all the parties claim as volunteers, therefore the 
words deviſing a truft eſtate muſt be taken as they are, 
and the court cannot depart from them. There is a 
multitude of authorities in this court to the contrary ; 
ſeveral of which I have cited already, and it mult of ne- 


 ceffity be ſo. For, as the court is in moſt of thoſe caſes 


bound to decree a conveyance of the legal eſtate, if it 
ſhould infert in the conveyances the very ſame werds of 
limitation, which are found in the will, they would ve- 
ry often have a different operation in a deed, and carry 
a different eſlate, from that given by the will. There 
are various caſes of this fort ; but to put one plain in- 
3222 79 many: | 

The word iſſue in a will is generally and properly a 
word of limitation of eftate ; but in > had it is * 
a word of purchaſe, and muſt operate accordingſy. 
What then follows from hence? The court mult in all 
ſuch cafes make a conttruQtion of the words of the will 
according to the intention of the teſtator; which a- 
mounts to this, that they are bound to depart from the 
very words in order to comply with the teſtatos's intent 


| appearing in the will (i. c.) upon the whole frame and 
texture of the will. 


1 will now examine the caſe of Bale and Coleman, 2 
little particularly. Willem Howell by bis will dated 2 
June 1702, deviſed to William Coleman, Elizabeth Bale, 
William Bogan, and Fobn Legaſuill and their heirs, all his 
manors and lands, to the intent that they ſhould by ſale 
or leaſing, pay his debts, and the refidue of the ifſes 
to the ſame four perſons and their heirs, equally to be di- 
vided between them. By a codicil dated the roth of the 
ſame June 1707, the teſtator declared his will to be, after 
his debts paid, and dividend made of the remainder of the 
pre miſſes, that notwithſtanding the expreſs words of his 
will to Elizabeth Bate, her heirs and aſſigns for ever, his 
meaning wa", that fuch part as ſhould fall to the ſhare 


| of Eliz. Bale, ſhould be and remain to Eliz. Bale for her 
the way and prevent the teſtator's intention from taking | 


life, with a pawer to make leaſes for 99 years, determi- 
nable on three lives,' and after her death to the plaintiff 
Chriflopber Bale her fon for life, with like power to 
make leaſes, remainder to the heirs male of his „ 
lawfully to be begotten, and for default of ſuch iſſue, to 
Coleman and Bogan, and their heirs, equally to be divided 
between them. Chri/fapber Bale the fon of Eliz. was 
plaintiff in the cauſe, and the defendant Coleman inſiſted 
he ought only to have, by the conveyance to be executed, 
an eſtate for life limited to him, with remainder to his 
firſt and every other ſons and the heirs male of the bo- 
dies of ſuch fons ſucceſſively, with remainder to the de- 


| fendants Coleman and Bogar and their heirs. 


Upon the hearing of this cauſe before Lord Cowper in 
1708, he was of that opinion, and decreed that there 
ſhould be a partition of the reſidue of the eſtate; and 


that the ſhares ſhould be conveyed in this manner, viz. 


one fourth to the defendant Coleman, two fourths to the 
defendant Bogan ( Fobn Legaſnill being only a truſtee for 
him) and the remaining fourth to defendant Elix. Bale 
the plaintiff's mother; that this laſt fourth part ſhould 
be ſettled to the uſe of Eliz. Bale for life, with a power 
of leaſing ; and after her deceaſe to the plaintiff, Chriſ- 
tapber Bale, hes fon for life, with the like power of 
leaſing, and after his dec caſe, to the firit and every o- 
ther ſon of his body, and the heirs male of the body of 
every ſuch ſon ſucceſſively ; and for default of ſuch iſſue, 
to the defendants Coleman and Bogan, and their heirs as 
tenants in com mon. - 


11 


U it had reſted here, this decree had been a clear au- 
thority for the defendants in this cauſe ; but Bale and 
Coleman was reheard before Lord Harcourt in April 1711, 
who was of a different opinion, and ordered, that my 
Lord Cawper's decree, ſo far as it directed a conveyance 
of the laſt fourth part to the firſt and every other ſon of 
Chriſtopher Bale, ſhould be reverſed, and inſtead thereof, 
it ſhould be conveyed after the death of Chriſtopher Bale, 
to the uſe of the heirs male of the body of the ſaid Chri- 
Bale, and for default of ſuch iſſe to the uſe of 
Coleman and Bogan and their heirs as tenants in common. 
In this decree my Lord Harcourt has cauſed his reaſons to 
be very minutely entered, and from them the plaintiff's 
cuunſel, have argued more than from the judgment itſelf. 
The declarations are theſe : His Lordſhip declared, that 
| this caſe, ariſing upon the words of a will, was much 
different from the caſes decreed in this court upon mar- 
riage articles ; that ſuch articles are always intended to be 
carried into 2 further and more perfect execution; that 
the parties to ſuch articles are to be conſidered as purcha- 
ſers; apd in a court of equity ought to have their con- 
tract executed according to the intent and the nature and 


whereof the iſſue male of the marriage are 
eg and generally taken as purchaſers. _ ; 
That when by the careleſs K 
cles, the contract is expreſſed in conſideration of an in- 
tended marriage and portion, and to ſettle the huſband's 
eſtate to the uſe of him and his intended wife, and the 
heirs male of their bodies, or the like, that general limi- 
tation has been reſtrained in this court (when an executi- 
has been de- 


tail in the defendant Elizabeth Bale's ſhare after her de- 
ceaſe, and ſubject to the power of leaſing, given by the 
teſtator, and that in this caſe it could not be inferred 
with any certainty from the power of leafing, that no 


eſtate - tail was intended; in regard ſuch power of leaſing 
is more beneficial than that given to tenant in tail by ſtat. 
32 H. 8. And it being admitted, that the debts and le- 
gacies are paid, therefore the ſame conſtruction ought 
to be made as if no truſt had been; and then in conſtruc- 
tion of law, it will be an eſtate-tail executed. 
Conſider theſe reaſons, and how far they are applica- 
ble to the preſent caſe. The firſt part of this declaration, 
relating to the diſtinction between the conſtruction of 
marriage articles for valuable conſideration, and wills, is 
certainly right ; but has nothing to do with the 
caſe; and it is remarkable, that the caſe there put, is of 
articles limiting the eſtate to the huſband and wife and the 
heirs male of their bodies; which in this caſe would be 


decreed to be executed in ſtrict ſettlement, and then it 


follows: © But that no caſe had been cited where the 
like decree had been made upon the words of a will.” 
This is very true: There never was ſuch a decree, nor 
ever will be, where there is no more in a will than is 
there ſtated; for in the caſe put there is no inſertion of 


tcultees to preſerve contingent remainders, nor any thing | 


| 
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elſe to indicate an intention in the teſtator different from 
the legal force of the words. 


The next clauſe in the declaration ſeems to be applied 


to deviſees of legal eſtates in wills, about which there is 


no queſtion but they muſt receive the ſame conſtruttion 
in courts of equity as in cuurts of Jaw. The next words 
relate directly to devilces of truſts, and I own they go a 
great way; That the ſame words in a will, which at 
law would create a legal in:ail, ought to be fo conſtrued 


by this court, when they tall under a truſt, and are to be 
| carried into a further execution, as the preſent caſe, fo 


| as to make an equitable intail.” Now here I muſt ob- 


ſerve, that this propoſition includes all truſts, as well 


| What have been called tru//s executory as truſffs executed. 


For the words are, which are to be carried into @ further 


execution 


1 fear his Lordthip, for whoſe abilities I have great de- 


ference, had not in that caſe been fully informed of the 


precedents; for almoſt every one of the authorities of 
this caſe which I have cited under my ſecond head, are 


direct contradictions to this propoſition, and having al- 
nd | ready ſtated them, I now only refer you to them. 
courſe of marriage articles and ſettlements; on making | 


At the concluſion of the general argument in this de- 
claration, there is a very remarkable clauſe. * And it be- 
ing admitted, that the dehts and legacies are paid; there- 
fore the ſame conſtruction ought to be he, as if no 
truſt had been.” His Lordſhip has thought fit tocall in 
this reaſon in aid of his opinion; but I own I cannot 
conceive how that t fact can vary or operate at 
all in the expoſition of the will; but if it could, it diſtin- 
guiſhes that caſe from the caſe now in judgment; for 
here the eſtate is not fold, nor the truſt med 

may be thought to ſtand in need of ſome excuſe for 
dwelling ſo long upon this caſe; but it had been ſo much 
enforced and relied upon, that I thought it neceſſary, and 


I cannot help adding one circumſtance within my private 


know 


After this noble Lord was out of his office, I have 


heard him more than once 


wiſhed that his Lordſhip had not departed from that cau- 


tious rule in this inſtance. N 

But to add force to this precedent, it was ſaid at the 
bar, that the cauſe was reheard again before my Lord 
Cowper, when he came to the great ſeal a ſecond time, 
and that he was convinced by Lord Harcourt's reaſon, 
and affirmed the latter decree made for the reverſal of his 
own. But that was a miſtake; for it never was reheard 
again by Lord Cowper, and indeed ſecond hearings are 
contrary to the general rule of the court : and therefore 
if Lord Cowper ever did throw out any thing like giving 
way to Lord Harcourt's reaſonings in that decree, it muſt 
be only obiter upon the occaſional mention of it in ſome 
other cauſe; and after all, my Lord Harcourt's reverſal 
of Lord Cewfer's decree does not ſtand in need of that de- 
tail of general reaſons to ſupport it : It may be maintained 
upon the foot of particular diſtinctions from other prece- 
dents, and is moſt plainly diſtinguiſhed from the preſent 
caſe. 2dly, I come now to the ſecond objection ariſing 
under this head, which is founded on the difference ſaid 
to have been eſtabliſhed between truſts executery and truſts 
executed ; ** That the court has a greater latitude of con- 
ſtruQtion to anſwer the intent in the one than in the o- 


ther.“ 


Nobody can be more averſe than I am Juiota movere, 
to ſhake things ſettled; but I cannot find that this dif- 
tinction has been eſtabliſhed by any direct reſolution up- 
on the point, though mention has been made of it argu- 
endo, and reaſons have ſometimes been drawn from it 
collaterally, to ſtrengthen decifions in caſes where a con- 

has been directed by a will. 

If one was to examine this diſtinction to the bottom, 
it might perhaps found a little ſtrange in the ears of law- 
yers, that ſuch a diſtinction ſhould be ſolemnly eſtabliſh- 
ed. All truſts are in the bottom of law executory, and to 


be executed in this court by ſnbp@ra, as the old books 
| ſpeaks 


— — 


as well 2s »/{ 

now a legal eſtate : therefore in order to 
bring it into the juriſdiction of the Chancery, it muſt 
be executory, that is, the legal eftate muſt want to 
be executed to the truſt, and a conveyance to be decreed. 

Therefore one eſſential part of the truſt is, that the 
truſtee is to convey the eſtate at ſome time or other : 
Sometimes it is to be done fooner, ſometimes later : And 
this, whether the teſtator has directed it or not; and fo 
much every teſtator is preſuined to know. One may 
therefore reaſonably doubt. how it can make any ſubſtan- 
tial difference, whether the teſtator has in words directed 
a conveyance or not; fince the law, that is, the courſe 
of this court, takes notice that the teſtator could not 
intend his eſtate ſhould always remain in truſtees ; but 
that one principal confidence repoſed in them is to con- 
vey 


choſe not to carry it further at preſent out of deference 
10 thoſe great men who have laid any weight on this diſ- 
tinQtion. The caſe wherein the moſt ſtrong reaſoning is 
produced on this ſubject, is that of Lord Glenorchy and 
Bofoill. What my Lord Talbot ſaid in his argument in 
that cauſe relative to this point, has been ſtated to me to 
be this: | | 

© There is another queſtion, viz. How far in cafes of 
rruſts executory, as this is, the teſtator's intent is to pre- 
vail over the ſtrength and legal ſignification of the words? 
I repeat it, I think in caſes of truſts executed or imme- 
diate deviſes, the conſtruction of the courts of law and 
equity ought to be the ſame; for there the teſtator does 
not ſuppole any other conveyance will be made; but in 
executory truſts he leaves ſomewhat to be done: The 
truſts are to be executed in a more careful and accurate 
manner. The caſe of Leonard and _— 
had it been by act executed, would have been an et 
tail, and the reſtraint had been void ; but being an exe- 
cutory truſt, the court decreed according to the intent, 
as it was found expreſſed in the will, which muſt now 
govern our conſtruQtion ; and though all parties claiming 
under this will are volunteers, yet are they intitled to the 
aid of this court to direct their truſtees. I have already 
faid what I ſhould incline to, if this was an immediate 
deviſe ; but as it is executory, and that ſuch conſtruction 
may be made, as that the iſſue may take without any of 
the inconveniences, which were the foundation of the re- 
ſolution in King and Melling”s caſe, and that the teſtator*s 
intent is plain that the iſſue ſhould take, the conveyance, 
by being in common form, viz. © To the Lady Glenor- 
chy for life, remainder to her huſband for life, remainder 
to the firſt and every other ſon, with a remainder to the 
daughters, will beſt ſerve the teſtator's intent. Nobody 
can poſſibly have a greater deference for my Lord Talbot*s 
opinion than I have; but I think his decree in that caſe 
ſo right, that it did not want the aid of the diſtinction 
there made. Conſider then how far it amounts to a po- 
ſitive opinion, even to conclude himſelf. 

The firſt words indeed as ſtated are theſe: © I think 
in caſes of truſts executed or immediate deviſes, the con- 
ſtruction of courts of law and equity ought to be the ſame; 
for there the teſtator does not ſuppoſe any other convey- 
ance will be made.” But I think I have proved, that the 
teſtator is in molt caſes preſumed to know that ſome time 
or other a further conveyance muſt be made. 

Immediately after his Lordſhip mentions the caſe of 
Leonard and Earl of Suſſex, and ſays, had that been by 
act executed, it would have been an eſtate· tail, and the 
reſtraint had been void. If by a& executed is meant a 
deed in the teſtatrix's life-time, which is the proper ſenſe 
of the words, it is certainly right; for all ſuch reſtraints 
of alienation are void at the Common law. Bur if it be 
meant of a deviſe to truſtees upon an immediate truſt, 

without expreſsly directing a conveyance, I beg leave to 

doubt of it; and whether, if ſuch a clauſe of reſtraint had 

been inſerted in a deviſe of a truſt executed, (as it is 

called) the court, when it had decreed a conveyance, 
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would not have been bound to decree it in frict ſertle- 


ment, as my Lord Cowper did in that caſe. He ads 


further, © and though all parties claiming under the will 


are volunteers, yet they are in:itled to the aid of this 


court to direct their truſtees.” But can this differ the 
cale of what has been called an executory iruft from an 
immediate deviſe in truſt ? In buth cates the parties ate 
equally intitled to the aid of this court to dire& their 
truſtees in _— conveyance. Hut toward the end it 
appears, that his Lordſhip had not formed any fixt opi- 
nion to bind himſelf upon this point; for he ſays, * I 
have already faid what I ſhould incline to, if this was an 
immediate deviſe.” This ſhews it was only the preſent 
inclination of his thoughts, without having abſolutely de- 
termined his judgment upon that particular point. And 


indeed it appears, that he afterwari relaxed ſrom this; 


for in the caſe of Withers and Ailgood, which was decreed 
near two years afterwards on the 4th July 1735, and 
has been already ſtated, his lord ſhip made the like con- 


. 6 ſtruction upon a truſt in a deed, wherein there was no 
I have ſaid, one may reaſonably doubt of this, and I | 


direction of a conveyance, nor any thing to Gillinguiſh it 
from what has been called u fru cxecuicd. In the caſe 
of 'Papillon and Foyce, my Lord King, who was very fa- 
vourable to the ſtrict rules of law, neither founded him- 


ſelf upon, nor made any ſuch diſtinction; for according 


to Mr. Williams's Rep. Ve. 2. p. 478. which agrees with 
my * he ſays the diverſity is, where the will 
palles a {gal eſtute, and where it is only executory, and 
the party mult come to this court in order to have the be- 
nefit of the will : That in the latter caſe the intention ſhall 
take place, and not the rules of /atv. You obſerve here 
that he explains what he means by the word execu- 
tory (i. e.) where the party muſt come ta this court ta bave 
the benefit of the ill; and that is the cale of all truits, 
which muſt be executed by ſubpa@na. 

I have now gone through the general reaſoning of the 
caſe. But there is one thing ſtill behind which is parti- 
cular to this cauſe, and I really think deciſive as to the 
determination which ought to be made. ' 


L laid it down at firſt, and in this intirely agreed with 


his honour the Maſter of the Rolls, that nothing which 


has h ſince the death of Benjamin Aſbton, can 
vary the conſtruction of this will, or the 
rights of the parties; but the determination of the court 
muſt be the ſame as to all legal and equitable conſe- 
quences, as if Benjamin Bagſbaw, the deviſee, had been 
living, now came to this court for a decree. This 
being an allowed and undoubted principle, I now conſi- 
der what muſt have been done, in caſe Benjamin Bag- 
ſhaw had at this time been plaintiff, and praying of the 


court a conveyance of the moiety of the eſtate upon the 


foot of the will. | 
If that had been the caſe, the court muſt have de- 


creed the ſurplus money ariſing by ſale to be laid out in 


the purchaſe of land, and one moiety of thoſe lands to 
be conveyed to the uſe of Benjamin Bag ſbaw, with re- 
mainders over. 

Then the queſtion would have ariſen direcily, whether 
the remainder to truſtees to preſerve contingent remain- 
ders, which ſtands in the will, ſhould have been inſerted 
in the conveyance or left out. it ought to have been 
inſerted, then the next limitation of the uſe muſt have 
been to the firſt and every other ſon of Benjamin Bag- 
ſhaw in tail general, with remainder to his daughters in 
tail as tenants in common; for the court could not have 
directed a to uſes to be made to Benjamin 
Bag ſbaw for life, with remainder to truſtees to preſerve 
contingent remainders during his life, and after his de- 
ceaſe to the heirs of his body in the very words of the 
will. This is clear, becauſe it would be abſurd and con- 
tradiQtory : It would be to inſert a clauſe in a deed to 
preſerve contingent remainders in that deed, when there 
were no conti remainders to be pre This was 
expreſsly agreed by my Lord King in the caſe of Papillon 
and Feyce. His words were, as I took them from his 
mouth: If this conveyance ſhould be made in the 
« words of the will, it would be a very blundering one, 
« andthe court will not decree that contrary to the in- 
« tention of the teſtator.” If in this conveyance it 
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ought to have been left out, then the limitations of the 
conveyance mult have been framed to the uſe of Bcnja- 
min Bagſbery fos life, without impeachment of walte, 
and .after his deceaſe to the heirs of his body, with the 
other remainders over. According to theſe words an 
immediate eſtate · tail in poſſeſſion would have been veſted 


in Benjamin Bagſhaw. In the one or the other of thoſe 
ways, the conveyance muſt have been formed; for I can 


think of no third method. Now, take it which of thoſe | 


ways you pleaſe, the court muſt have departed from the 
ſtrict words of the will, and then the queſtion comes to 
this; Whether the court ought to have departed from 
the words of the will, to comply with the intention of 
the teſtator, or to contratlict and defeat it? And my opi- 
nion is, that if in any caſe. | am obliged to depart from 
the ſtri& words of the will, I am bound to do it ſo as 
to ſupport and comply with the teſtator's intent, rather 
than to contradict and defeat it. And I hold with my 
Lord Hale, in the caſe of Pybus and Mitford, 1 Vent. 
378. If we can by any means ſerve the intent of the 

ies, we ought to do it, as good expoſitors : for, as 
my Lord Hobart ſays, Judges in conſtruction (even) of 
deeds, do no harm if they are a/futi in ſerving the in- 
_ tention of the parties, without violating any law.“ To 
this, it has been objected in argument at the bar, that 
tuppoſing you may be at liberty to vary from the letter 
ot the will, yet ſtill you muſt adhere to that which would 
be the legal operation of the words of limitation of a 
truſt, when it ſhould be reduced into a common law con- 

ice. I deny this general propoſition, and think I 
have difproved it both by realon and authorities. But 
for argument ſake, admitting the general propoſition, 


the court could not have done it in the preſent caſe, by 


leaving out the remainder to truſtees to preſerve contin- 
gent uſes, without conveying to Benjamin Bay ſhaw a dif- 
ferent legal eſtate, from that which the words of the will 
would have carried, if it had been a legal deviſe of the 
lands. In Coulſon and Conlſcn the deviſe was of a legal 
eſtate, and the words the ſame as in the will. But all 
the Judges of B. R. held, that by reaſon of the remain- 
der to truſtees to preſerve contingent uſes, interpoſing 
between the deviſe to Robert Coulſon for liſe, and the ſub- 
ſequent limitation to the heirs of his body, Robert took 
an eſtate for life, not merged by the deviſe to the heirs 
of his body, but by that deviſe an eſtate-tail in remain- 
der veſted in the ſaid Robert Coulſon. The conſequence 
of this opinion is, that if the court, in framing the con- 
veyance, in the caſe ſuppoſed of Benjamin Bag ſbaw, be- 
ing before the court, had left out the remainder to the 
truſtees and their heirs, during the life of Benjamin Bag- 
ſbaw, to preſerve comingent remainders, which in pur- 
tuing the latter method, they certainly muſt have done, 
2 would have given Benjamin Bagſhaw not only a 
differemt equitable eſtate, but alſo a different legal eſtate, 
trom what the words, as they ſtand in the will, would 
have given im. To explain this: By the legal opera- 
tion of the words of the will, he would have had an eſtate 
for life, in poſlefſion, not united with the inheritance ; 
with remainder to truſtees and their heirs during his 
life, with a remainder to himſelf in tail. 

But by ſuch a conveyance by deed as is contended for, 
on the plaintiff's part, he would have had no particular 
eſtate for lite, but an immediate eſtate - tail in poſſeſſion. 

From hence it clearly appears, that if in the preſent caſe 
the court had directed the conveyance te the uſe of Ben- 
jamin Bagſbaw for life, and after his deceaſe, to the heirs 


of his body, they would not only have departec from the | 


very words of the will, but alſo from the legal operation 
and effects of thoſe words; and conſequently have con- 
tradicted the teftator*s intention, according to the con- 

ſtruQtion of a court of law as well as of a court of equity. 

| But this I cannot think myſelf warranted to do: and 
for all theſe reaſons my judgment is, 

To reverſe ſo much of the laſt decree made at the 
Ralls as declares, that Benjamin Bag ſbaw took an eſtate- 
rail by the will of Benjamin Aſbton, and as dire cts, that 
one moiety of the clear ſurplus of the purchaſe money 
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be paid and applied according to the will of Benjamin 
Bagſbaw : And inttead thereof, as all the particular li- 
mitations in Mr. Aſbton's will are, by the events which 
have happened, ſpent and determined, I muſt decree, 
that one moiety of the clear ſurplus of the money, 
ariſing by (ale of the truſt-eſtate in queſtion, be paid by 
the defendant Fobn Spencer, to the heirs at law of the 
teſtator Benjamin Aſbton. 


9. Of revoking a will; and where a will ſball be ſet a- 
fol for fraud. , 


By tat. 29 Car. 2. cap. 3. it is enacted, *©* that no de- 
viſe in writing ot lands, tenements, cr hereditaments, or 
any clauſe thereof ſhall be revokable, otherwiſe than by 
tome other will or codicil in writing, or other writing, 
declaring the ſame, or by burning, cancelling, tearing or 
obliterating the ſame, by the teſtator himſelf, or in his 


preſence, and by his directions and conſent, but ſhall 


continue, c. unleſs altered by ſome other will or codicil 
in writing, or other writing of the deviſor, ſigned in the 
preſence of three or more credible witneſſes, declaring 
the ſame: And by the ſame ad, no will in writing, con- 
cerning perſonal eſtates, ſhall be repealed, nor any 
clauſe or bequeſt therein altered by words, or will by 
word of mouth only, except the ſame be, in the life of 
the teflator, committed to writing, and read to, and al- 
E wit- 
neſſes.“ 

But where a man, by will in writing, deviſed the re- 
ſidue of his perſonal eſtate to his wife, and after, ſhe dy- 
ing, he, by a nuncupative codicil, bequeathed to F. S. 
all that he had given to his wife, it was reſolved good; 
for, by the death of the wife, the deviſe of the reſidue 
was totally void; and the codici] was no alteration ot the 
former will, but a new will tor the refidue. Raym. 
334 | | | 
Revocations by the act of the party are either cxprels, 
as where the deviſor expreſsly declares his mind, that his 


or thing deviſed is altered after making of the will. 2 
ny” Eg. Caf. 769. Sir Richard Templeman's caſe, Mich. 
4 Ann. in C. B. : 

Lord Hardwicke Lord Chancellor : The general prin- 
ciple is, that at the time of the deviſe the deviſor muſt 


have a diſpoſing capacity, and an eſtate in the land de- 
| viſed; and the eſtate muſt remain in the ſame plight 


and condition until his death : For the leaſt alteratian by 


an act of his, makes it a different eſtate, and ſhews adit- 
| ferent intention, and therefore is an actual revocation. 


Thus if one ſeiſed in fee deviſes, then infeoffs another to 
the uſe of himſelf in fee, tho? it is the old uſe that re- 
mains, yet it is a revocation, tho' it is his own feoff- 
ment. So of a bargain and fale without inrolment. So 
if a man thinking himſelf tenant in fee, deviſes, and then 
apprehending himſelf to be only tenant in tail, ſuffers a 
recovery, with intent to confirm his will, it is a revo- 
cation. As to mortgages, they are exceptions out of the 
rule. At law a mortgage for years, and in equity a 
mortgage in fee, are revocations pro tanto only; and the 
reaſon is, that a morigage is only a ſecurity ; and tho? it 
be a conveyance of a real eſtate, yet in this court it is 


a Chaitel intereſt only, and goes to the executor, and it 
gives no dower. In the cale wherein theſe leading prin- 
ciples were eſtabliſhed, after the teſtator had deviſed all 
the manors, lands, tenements, and hereditaments, he by 
a deed conveyed an advowſon which he was ſeiſed of at 


the time of making his will, to and to the uſe of truſ- 


tees and their heirs; in truſt to preſent the church when 
void to a particular perſon, if qualified, on the terms 


| prelcribed therein: And if ſuch a perſon ſhould be in- 


capable, then to preſent ſuch clerk as A. ſhould nomi- 


nate; and in default of nomination by him, as the 
truſtees ſhould think fit. The perſon intended was pre- 
ſented ; and on a bill brought by the heir at law of the 
teſtator, to have a legal conveyance of the reſidue of the 
advowſon, the queſtion was, Whether this deed, being 


only 


will ſhould be revoked ; or implied, as where the eſtate 


| 
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ouly a truit for a particular purpoſe, as it was all . 
was a total or partial revocation ? And determined by 
Lord Chancellor, after arguing as above, that it was a 
total revocation; it being a grant of the legal intereſt ; 
and the truſt was a real and beneficial intereſt given by it 
to the truſtees, that of nominating themſelves in de ſault 
of A.'s nominating: And he decreed, a conveyance io be 
made according to the prayer of the bill. 5 Bac. Abr. 
527. cites MS. Rep. Sparrow v. Hardcaſtle in Canc. Paſe. 
17 Geo. 2. 
J. S. ſeiſed of a leaſe for lives, deviſes it; and after- 
wards J. S. turrenders the old leaſe, and takes a new one 
to him and his heirs for 3 lives. Decreed by Lord Chan- 
cellor Ring, that this renewal of the leaſe was a revoca- 
tion of the will, as to this particular. 3 J. Will. Rep. 166, 
170. Marwoed v. Turner. | 
So where a truſſee deviſed by his will, a leaſehoid eſtate 
under Magdalen College, Oxan. and aiter the making of 
this will, before his death, renewed his leaſe, by {urren- 
dering the old one, and taking a new leaſe. Determined 
by Lord Chancellor, that this was a revocation of his 
will. And tho” the teſtator, after the renewal, looking 
amongſt his papers, had ſaid, this is my will, that was 
held to be no republication. 5 Bac. Abr. 527. cites IAS. 
Rep. Sir Tha. Abney v. Miller, in Carc. Trin. 1743. 
If the latter part of a will is inconſiſtent with the for- 


mer part of it, it ſuperſedes and revokes it. Per Reyns!d 


Cb. B. and Compns and Thomp/un, Barons in Scece.” | 


Fitz. tbbons 195. Attorney General v. Governor and Co. 
of Chelſea water-works. 

It was agreed to be the conſtant rule of this court, that 
where a legacy was given to achild, who afterwards upon 
marriage, or otherwile, hath the like or greater ſum, it 
ſhould be intended in fatistaQtion of the legacy, unleſs the 
teſtator ſhould declare his intent otherwiſe ; and it was 
ſaid the words of ratifying and confirming do not alter 
the caſe, tho? they amount to a new publication, beiag 
only words of form, and declaring nothing of the teſta- 
ror's intent in this matter. 2 Freem. Rep. 224. Irad v. 


Hurſt. | 
| Defendant's teſtator by his will gave his four daugh- 
ters 600. a-piece, and afterward married his eldeſt 
daughter to the plaintiff, and gave her 700. portion; 
after that he makes a codicil, and gives 100l. a- piece to 
his unmarried daughters, and thereby ratifies and con- 
firms his will, and dies. Plaintiff preferred his bill for 
the legacy of 6000. given to his wife by the ſaid will. 
And his honour held, that the portion given by the teſta- 
tor in his life-time, ſhould be intended in ſatisfaction of 
the . 14. Ibid. 
JL . had four daughters, 4. B. C. and D. and by his 
will deviſed to A. 1cool. and by the ſame will deviſed 
to them 1500. a piece for their portions; which laſt 
ſums were io be raiſed out of a real eſtate deviſed by his 
will for that purpoſe. A. marries in I. S.“s life-time ; 
and J. S. gave her 4000l. portion. 
er Wright, this 40001. portion mult be taken to be a ſa- 
tisfaction of the 1500. given A. by the will of her fa- 
ther: and a revocation of the will pro tants : hut as to the 
1000l. that being a general legacy, A. mult have it not - 
withſtanding the 4000l. given her for her portion. Prec. 

in Chanc. 183. Ward v. Lant. 
I. S. deviled lands in S. to A. his fon for 99 years, 
determinable upon three lives, and by his will charges the 
faid lands with an annuity of gol. fer annum to his 
daughter M. and afterwards deviſes the fame lands for 
99 years, determinable upon three other lives, reſerving 
50l. a year rent; this is, during the continuance of the 

„a revocation; but it is no revocation as to the 400. 

fer ann. annuity, there being rent enough reſerved to ſa- 
tisfy that. Vin. Abr. tit. Deviſe (R. 2.) Ca. 16. p. 140. 
Parker v. Lamb. 

I. S. By will (in' a”) deviſes to B. his younger ſon 
750. and afterwards buys him a cornet of horſe's com- 
miſſion, and paid 650/. tor it, and it was proved he in- 
tended this ſhouid be diſcounted out of his legacy, and 
that he would firike ſo much out of the will, as ſoon 
as the accounts came to Lenden to him, but died before 


And per Lord Keep- | cutes a ſecond will, which appears to have no other in- 


tention than io revoke the firſt, and to die inteſtate, tho? 


— 


— 
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up again in equity. 
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they came, without altering {is will. Decreed that the 
money paid for lui commiſſion, ſhall go in diminution 
of the legacy, and be taken in payment and ſatisfactian 
for ſo much. Prec. in (hanc. 263. H:jkins v. Hoſkins. 

If a man deviſcs lards, and afterwards mortgages the 
ſame ſor years, and then levics a fine ſur conuſance de 
drait come c/o. and not a fine fur concefſit ; this will be a 
revocation ; but if there had been a fine far cenceſſit, it 
had revoked only pro tante. Vin. Abr. ut. D. vie (5) 
Ca. 10. p. 136. 

A. by will gave his children ſeveral legacies, and io 
his eIdeſt ſon 20001. afterward he gave him 400). io go to 
Italy, and being a merchant, enters on the debtor fide of 
his hook. my ſon debtor 400. Then by a codicil, l. av- 
ing iaken an account of the eſtate, and finding it would 
not an{wer ail tie legacids, he retrenches 400. out of 
each of the young children's legacies, without taking 
any noticc of the cideſt fon or his 400. His hondur de- 
creed the whole 200. to the cideit ſon. Prec. in Chan. 
298. Bird v. Hooper. | 

A man makes His will duly executed an atteſted ac- 
cording to the ſtatute of frauds and perjuries, and at the 
ſame time, in like manner, execute; a duplicate thereof; 
ſometime after, the teſlat er having a mind to change 
one of his truſtees, orders his will to be wrote over again, 
without any variation whatſoever ſrom the firſt, ſave 
only in the name of that truſtee. And when it was ſo 
wrote over, he executes it in the preſence of three wit- 


| neſſes, and the three witneſſes ſubſcribed their names, 


but not in his preſence. Alter this the teſtator cancels 
the duplicate, by tearing off the ſeal, and then dies. And 
the queſlion was, Whether this ſecond will, not being 
good, as a will to paſs lands, ſhould yet be a revocation 
of the firſt, and if it ſhould not, whether the cancelling 
the other ſhould be a revocation thereof within the ſta- 
tute of frauds and perjuries. And it was decreed that 


neither the making ot the ſecond, nor the cancelling of 


the firſt, was a revoca'ion thereof; tho? in the ſecond 
there was an expreſs clauſe, that he did thereby revoke 


all former and other wills; wherein my Lord Chancellor 


took his diſtinction, that the ſecond was not intended 
barely a revocation of the firſt, ſo as to ſignify his inten- 
tion of dying inteſtate, or without will; but it was 
intended as an effectual will to paſs the lands to the per- 
ſons, and in the manner thereby deviſed: And theretore 
if it was not good as a will to that purpoſe, it was no re- 
vocation of the firſt, but as it was ſuppoſed to be valid 
as a will for paſſing the lands by the ſecond: And if a 
man by his will deviſes lands 10 A. and after makes a 
ſecond will, and thereby deviſes the lands to B. if this ſe- 
cond will be not good, as a will to paſs the lands to B. 
it ſhall be no revocation of the deviſe in the firſt to 4. 
for it is plain, J. was to loſe only what B. was to gain, 
and if B. gains nothing by the ſecond, A. ſhall loſe no- 
thing that was given him by the firſt : But if a man exe» 


this ſecond be not in all circumſtances duly executed as a 
will whereby to paſs lands, yet it will operate as a revo- 
cation of the firſt: And as to the cancelling or tearing of 
the firſt will, that is no revocation of it in this caſe, be- 
cauſe that was no ſelf- ſubſiſting independent act, but 


done to accompany, or in a way of affirmation of the ſe- 
cond : It was done from an opinion, that the ſecond had 
| effeQually revoked the firſt, and therefore he tears the 


firſt as of no uſe : But the firſt was not effeQually re- 


| voked by the ſecond: And the act of tearing the firſt will, 


will not deſtroy it neither: For tho? a man may, by the 
ſtatute of frauds, as effeQually deſtroy his will, by tear- 
ing or cancelling it, as by making a ſecond; yet if he 
does make a ſecond, and intends that as a revocation of 
the firſt, if it be inſufficient for that purpoſe, as in the 
principal caſe, the tearing and cancelling being only in 
conſequence of his opinion, that he made a good ſecond 
will, it ſhall not deſtroy the firſt ; but it ought to be ſet 
1 r. Eg. Caſes. 407. 

But if a man cancels or revokes either the duplicate or 
original will, this is an effeQual avoiding of both, they 


1 


being both but one will, and therefore muſt ſtand or fall | 


together. 2 Fern. 742. Onions v. Tyrer. 

A man makes his will in writing, and thereby deviſes 
all his real and perſonal eſtate to his wife, her heirs and 
executors, in truſt to pay his debts and legacies ; and 
then deviſes ſeveral legacies to his children and other per- 


ſons, and concludes, © In witnefs whereof I have, to this 


my laſt will and teſtament, containing nine ſheets of pa- 
per, and to a duplicate thereof, to be left in the hands 
of ſuch a one, ſet my ſeal to every ſheet thereof, and to 
the laſt of the ſaid ſheets my hand and ſeal, in the pre- 
ſence of three witneſſes, who all fubſcribed their name3 
in due form of law.“ Afterwards the teſtator being 


minded to add other truſtees to his wiſe, and make ſome | 


alterations in his will, ſends for a ſcrivener, and gave 
directions to prepare a daught of inſtruQions for another 
will, which the ſcrivener does accordingly, which the 
teſtator read over and approved of very well, and ſets his 
hand to it ; and being at a tavern, thinking he had now 
made a new will, he pulls out of his pocket the firſt will 
and tears off the ſeal from the firſt eight ſheets, which 


the ſcrivener ſeeing, aſked him what he was doing ; why | 
feſt will. Pray, fays the | 


fays he, I am cancelling my 
ſerivener hold your hand, the other will is not perfected; 


it will not paſs your real eſtate for want of being executed | 
purſuant to the ſtatute of frauds and perjuries. I am | bequeſt 


forry for that, ſays he, and immediately deſiſted from 
tearing off any more of the ſeals ; and in ſome ſhort time 
dies without having done any thing further to perfect the 
ſecond will, or cancel the firſt. After his death, on ap- 
plication to the Spiritual court by the wife, who was 
made executrix of his laſt will, they ſentenced it a good 


will as to the perſonal eftate, and admitted her to prove | 


it: And on a bill brought by the legatees againſt the wife, 
and other truſtees, to have a ſpecifick performance of the 
truſt in the firſt will, and that the eſtate might be ſold, 
to the directions of that will; it was inſiſted 

upon, that the firſt will was revoked either by making 
the ſecond, or by tearing off the ſeals from the firſt ; 
but Lord Chancellor held, that the ſubſequent will could 
be no revocation as to the real eſtate, not being executed 


as to the tearing off the ſeals from the firſt eight ſheets, 
that not being done ani mo cancellandi, was no revocation ; 
and that the ſeal remaining whole to the laſt ſheet was 
ſufficient, and in ſtrictneſs it was not neceſſary that all 
the ſheets ſhould be ſealed. But becauſe the Spiritual 
court had ſentenced the ſecond a good will of the per- 
ſonal eſtate, his Lordſhip held it a good will for the whole 
perſonal eſtate, and that ſuch legatees of perſonalties in 
the firſt will, as are left out in the ſecond, muſt loſe 
their legacies ; but for thoſe that had legacies by the firſt 
will chargeable on the real eſtate, if the ſame legacies 
were deviſed to them by the ſecond will, that they ſhould 
fill continue chargeable on the real eſtate; provided ſuch 
legacies were not increaſed or enlarged by the ſecond will: 
For though the ſecond will was not ient in itſelf to 
charge the real eſtate, yet ſince the real eſtate remained 
well de viſed by the firſt will, they ſhould be ſtill ſecured 
dy that real eſtate; for they were not deviſed out of land 

like a rent, but only ſecured by land, which before was 
well deviſed; but tor new abſolute perſonal legacies de- 


viſed by the laſt will, they ſhould be chargeable only upon | 


the perſonal eſtate, and ſhould have the preference to be 
the firft paid out of the perſonal eſtate before the other 
legacies, in the firſt will, charged upon the real eſtate, 
becauſe they had feveral funds, out of which they were 
to be paid ; the perſonal legacies in the laſt will out of 
the perfonal eſtate, which was well deviſed by that will, 
and the legacies charged upon or ſecured upon the real 
eſtate, which was deviſed by the firſt will, out of the 
real eſtate. Ahr. Eg. Caf. 409. Hyde v. Hyde. 3 Chan. 
Rep. 155. S. C. 

A. in December 1715 makes his will, and ſigns, ſeals, 
and publiſhes it in the preſence of four witneffes, who 
atteſted and ſubſcribed the ſame in his preſence, and there- 
by gives to H. P his ſon, and to his heirs and affigns for 
ever, his lands, &c. The 2d of January following, he 
orders one O. to make an alteration in his will, and inter- 


lines theſe words ; * I give unto my 1 
aſſigns, my lands in W. for her life; and b 
ceaſe to my ſon H. and his heirs.” The will is read to 


— 


— 


— 


cation. 
neſſes. The altering a will muſt be underſtood of a re- 


but they are not obliged 


7 
according to the ſtatute of frauds and perjuries: And that 

| mortgages the ſame lands to F. S. for years, or in fee, 
though a mortgage in fee be a total revocation at law, yet 


* „ . 


— 
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— 


—— 


— 


— 


per Ann. until twelve years old, and thence 4o/. per Ann. 
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A P. 
the teſtator, and he approvesof it with the interlineation : 
He puts his ſeal upon the wax in the preſence of three of 
the ſame witneſſes, but does not write his name de nowvs 
neither do the witneſſes ſubſcribe theirs d novo. The 


queſtion was, whether this was a good deviſe to A. p 


for her life? The doubt was chiefly upon the 29 Car. 2. 
whether this alteration was not a revocation within the 
ſtatute. Every bequeſt is to continve in force until the 
ſame be burnt, &c. by the teſtator or his direction, in 
his preſence, or unleſs the ſame be altered by ſome other 


was figned 8 
Eyre and Parker, There muſt be more than a bure revo- 
It muſt be ſigned in the preſence of three wit- 


voking, i. e. an alteration by revocation. The latter 
implies the whole will, the former of any part, other- 
wiſe this alteration will claſh with the former clauſe ; ſo 
that if the teſtator revokes the whole or part, it ſhall be 
by will or writing, ſigned in the preſence of witneſſes, 
to ſubſcribe. Per Eyre, If H. P. 
had been here found heir at law, then . the leſſor of the 
plaintiff, might have been helped; for if this be an alte- 
ration, ſo as H. is not to have the lands till after 4s 


death, ſhe will have an eſtate by operation and impli 


tion of law. Vin. Abr. tr. Deviſe (R. 4) @ 3 Aha. 
V. CE. | 
If &. deviſes lands to B. and his heirs, and afterwards 


in equity it ſhall be a revocation pro tanto only. 1 Vern. 


329, 342, 97, 141, 182. 1 Salk. 158. &. P. 


So if a man ſeiſed in fee deviſes it to J. S. in fee or for 
life, and afterwards makes a leaſe to F. D. for years, 
this, even at law, ſhall not be a revocation, but during 
the years; for his intent does not further than du- 
ing the term for years. 1 Roll Abr. 616. Montague 
if a huſband poſſeſſed of a term for forty years, de- 
viſes it to his wife, and after leaſes the land to another 
for twenty years, and dies; this leaſe is not any revoca- 


| tion of the whole eſtate ; but only during the twenty 
| years, and the wife ſhall have the reſidue by the deviſe. 
Id. ibid. Wilcox's cafe. 


But if A. deviſes lands to B. and his heirs, and twelve 
years after leaſes the ſame lands to B. for ſixty years, to 
commence after his death, and delivers the deed to a 
ſtranger, to the uſe of B. who does not deliver it to B. 
till after the death of 4. This is a revocation of the whole 
eſtate, for both eſtates are not conſiſtent nor can veſt in 
B. at the ſame time ; and it was plainly the intention of 
the deviſor, that B. ſhould have the leſs eſtate only. And 
it was fo adjudged, though objected, that it was the in- 
tention of A. that B. ſhould have his liberty to take by 
the leaſe or deviſe, B. not having agreed to the leafe in 
the life-time of £ 1 Ar. Eg. Caf. 410. 

But if the leaſe made to the deviſee had been to begin 
either in preſenti or futuro, in the life of the deviſor, it 
had not been a revocation, for inaſmuch as the leaſe 
might have determined in his life, it was conſiſtent with 
his will. Cro Fac. 49. Coke v. Bullock. 

So where A. by will deviſed to his younger fon a cer- 


| tain meſſuage for ninety-nine years, if three lives lived 


ſo long, yielding and paying to his ſiſter the plaintiff 20/. 


for 
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tor life: And afterwards the ſaid A. for 3001. fine do- 
miſed the ſaid meſſuage to J. S. for ninety-nine years, if 
three lives lived fo long, yielding and paying 50 J. per 
Ann. to 4. the teſtator his heirs and aſſigns; and 
it was held at the Rolls to be a revocation, yet on an ap- 


peal to my Lord Keeper, he decreed it to be no revoca - 
tion, and that the daughter ſhould be paid her, annuity: 


and he ſaid, that the rule is, where a ſubſequent act ſhall 


amount to a revocation by implication, it mult be a ne- 
ceſſary implication : And the act muſt be wholly incon- 
ſiſtent with the deviſe. 2 Fern. 495. Lamb. v. Parker. 
2 Freem. 284. S. C. | 

So it A. deviſes lands to truſtees to pay his debts, and 
then to pay his wife 200 J. per Ann. for her life; and the 
teſtator living ſeveral years after, his debts increaſed from 
20001. to 10, 00. for Boool. whereof bis ſaid truſtees 
were bound, and afterwards 4. the teſtator, by decd and 
fine, conveys his lands to his ſaid truſtees, to fell to pay 
his debts, and the ſurplus to him and his heirs, and tho? 
the wife joined with him in the fine and conveyance, yet 
this ſhall be no revocation of the wife's 200 J. per Ann. 
and the ſhall have the 2001. per Ann. out of the ſurplus 
money atter the debts are paid. 2 Fern. 241. Vernon v. 
Jones. 2 Freem. 117. S. C. ; 

But in a cale where Edward Earl of Lincoln had mort- 
gaged the manor of S. to the defendant Vynn and his heirs 
tor 12, 000 l. and afterwards, by his will, in default of 
iſſue male of his own body, deviſed it to Sir Francis Clin- 
tan (who was to ſucceed him in the honour) for his life, 
with remainder to his firſt and other ſons in tail male, 
with other remainders over; and appointed that his 
houſhold goods at his chief houſe at S. ſhould remain 
there as heir-looms to the next heir male, who ſhould 
be Karl of Lincoln, and made Sir Francis Clinton executor : 
Afterwards the Earl (who was very whimfical) took a 
fancy to one Mrs. Calvert, daughter to the Lord Balt;- 
mare, and fancied he ſhould marry her, though it was 
proved in the cauſe, there never was any intention of 
ſuch marriage in her, or any of her relations, nor any 
treaty about it; and in this fancy he makes a leaſe and 
releaſe of thoſe premiſſes to the defendant Davenport and 
Townſend and their heirs (in conſideration of the ſaid in- 


rended marriage, as it was expreſſed) to the uſe of him- - 


ſelf and heirs till the ſaid intended marriage took effect: 
"Chen as to part, in truſt for Mrs. Calvert and her heirs, 
in lieu of dower, and as to the reſt in truſt that the truſ- 


tees ſhould ſell it, to difincumber that part limited to 


Mrs. Calvert, and the ſurplus money to his executors 
and adminiſtrators. There was no farther progreſs to- 
wards the marriage, and ſome time after the Earl died 


without any alteration of his will, and the honour deſ- | 


cended to Sir Francis Clinton, (who had but a very ſmall 
eſtate, if any) who died ſoon after; and the plaintiff, 
his eldeſt ſon and heir, an infant of about ſeven years 
old, brought his bill to have the redemption of the mort- 
gage, and a conveyance of the eſtate: And the defen- 
dants A. B. and C. who were couſins and coheirs of Earl 


Edward, brought a croſs bill, that they might redeem | 


and have the eſtate conveyed to them. And the only 


queſtion was, whether the leaſe and releaſe were a revo- 
cation of the will ? It was faid for the plaintiff, that the | 


Earl had but an equitable intereſt, the whole eſtate being 
before mortgaged in fee, and therefore it ought to be con- 
ſidered according to equity ; and that though ſuch a leaſe 
and releaſe would have been a revocation of a deviſe of a 


legal eſtate, yet it will not be ſo here; for the reaſon the 


nu goes upon judging it a revocation is, becauſe the 
leaſe and releaſe is a conveyance of the eſtate, and fo ex 
neceſſitate rei à revocation of the deviſe: And it is plain 
the law goes upon this, and not upon any ſuppoſed alter- 
ation in the perſon's will. For if a man makes a will, 
and thereby deviſes lands to F. S. and his heirs, and af- 
terwards articles to fell the land to J. D. and his heirs, 
and receives the purchaie money, and dies before any 
conveyance made, theſe articles will be no revocation of 
his will: And vet it is as plain his mind and intention, 
45 to thoſe lands, is altered as much as if he had actually 
made a conveyance to FJ. D. And in the caſe of an equi- 
table intereſt, the leaſe and releaſe make no alteration of 
he eſtate, ſo as to induce a neceſſity of adjudging it a te- 
Vor. II. Ne. 139. 
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| vocation, as there is in caſe of a legal eſtate: It is plam, 


as to his intention, that he did not intend any revocation 


{s or until that marriage 
ſhould take effect; for by the releaſe it is limited, — 


till that marriage it ſhould continue to him and his heirs, 
which is juſt as it was before; and that marriage having 


| never taken eſfect, the eſtate continues juſt as it was. 


And it cannot be pretended, that this leaſe and releaſe 


| are any expreſs revocation of his will ; and the court of 


Chancery is ſo far from following the ſtrict rules of 

reuocations, that it often relieves againſt them. And 
therefore if a man deviſes Blackacre to J. S. and his heirs, 
and afterwards mortgages it to J. D and his heirs, this, 


in law, is a revocation of the devite, and yet in equity it 


ſhall be none farther than to let in the morgagee ; and 


to this purpoſe were cited ſeveral caſes. And therefore 


fince the court of equity muſt interpoſe for one fide or 
the other, it was concluded it ought to interpoſe for the 
preſent Earl, and that he ought to have the redemption 


of theeſtate, as deviſed by the will of Earl Edward. For 
the defendants it was ſaid, that tuch a leaſe and releaſe 


would have been a revocation ef a deviſe of a legal eſtate, 
and that equitable eſtates are governed by the ſame rules 
that legal eſtates are; and there is no fraud or circum- 
vention, nor other equitable circumitances, to make the 
court vary from that rule in this caſe; and the will is in 
diſinheriſon of the heir, who is always favoured in all 


| courts. And as to the caſes put, where mortgages have 


been held to be no revocation in equity, it was ſaid, the 
reaſon of that is, becauſe mortgages are not conſidered as 
conveyances of the eſtate, but only charges upon it: And 
my Lord Keeper was of this opinion, and decreed the 
plaintiff's bill to be diſmiſſed, and the coheirs to have 
the redemption of the mortgage. 1 Abr. Eg. Caf. 411. 
2 Freem. 202. reſolved it was a revocation : And upon an 
appeal ſo held in Dom. Precer. by a majority of two 
Lords only. | 

So where Sir Fobn by will in writing, dated 
the 12th of February 1708, deviſed ſeveral pecuniary and 
ſpecifick legacies, and then gave all the reſt of his real 
and perſonal eſtate, after all his debts and legacies paid, 
to Jab Pollen, on condition he took the name of Huſ- 
band upon him, and the heirs male of his body, with di- 
vers remainders over: Afterwards by leaſe and releaſe, 
the Zoth of Auguſt 1709, Sir Jobn Huſband, together 


with F. S. the truſtee, conveyed ſeveral manors and 


lands in the county of Warwick to truſtees and their heirs, 
to the uſe of himſelſ for life, without impeachment of 
waſte, and that the truſtees and their heirs ſhould execute 
ſuch conveyance and conveyances thereof as the ſaid Sir 
Fohn by writing under his hand and ſeal, or by his laſt 


| will and teſtament, ſhould dite & or appoint ; and in 1710 


Sir Fobn died, without altering or revoking the ſaid will, 
or making any appointment touching the ſaid real eſtate: 
And the queſtion was, Whether this leaſe and releaſe 
were a revocation of the will or not? the original bill of 
Pullen being to eſtabliſh the will, and the crols bill to ſet 
aſide the will, and have an account of the profits. And 


it was decreed, that the leaſe and releaſe were a revoca- 


tion of the will. 1 Ar. Eg. Ca. 412. Pollen v. Huſband. 

A. having iſſue four daughters, and no male iſſue, de- 
viſes lands to truſtees, in truſt to permit his daughter 8. 
to receive the rents and profits until her marriage or 
death, and in caſe ſhe married with the conſent of two 
of the truſtees and her mother, then to convey the pre- 
miſſes to her and her heirs: But if ſhe died before mar- 
riage, or married without ſuch conſent, then to convey 
to other perſons : Afterwards S. married in the life-time 
of her father, and with his conſent, and he ſettled part 
of thoſe lands on her and her huſband, and died. And 
it was held, that this ſettlement was no revocation of the 
will, as to the deviſe of the other lands. 2 Fern. 720. 
Clarke v. Berkley. 

So J. S. having four daughters, 4. B. C. and D. in 
1705 by will deviſes ſeveral parcels of his eſtate ſeverally 
to his four daughters, and int al he deviſes to truſtees all 
his lands, tenements and hereditaments, in E. and F. or 
either of them, or near thereunto adjoining, in truſt for 


| I her marriage or death, and in caſe ſhe marries 


9 * with 
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with conſent of her truſtees, then for her and her heirs, 
or for ſuch perſon as ſhe ſhould appoint, c. But in caſe 


ſhe ſhould marry without conſent of her truſtees, and 
forſeit her eſtate, then to her other ſiſters equally among 
them, c. In 1708, The plaintiff Clarke married 4. 
with the conſent of J. S. and he ſettles upon the mar- 
riage (his wife joining with him, who had theſe lands in 
jointure) part of theſe lands deviſed to her by his will, 
after the death of her mother, and alſo 7 L. per Aus. in 
fee farm rent, which was doubtful if it paſſes by the will 
or not. In 1709 J. S. died without altering his will. 
(Note J. S. in a letter to Clarke upon the treaty of mar- 
riage, declares what he will give him with his daughter 
in , and that ſhe will be a better fortune at his 
death.) Qurere, if this deviſe to A. in fee, upon con- 
dition of marrying with the conſent of truſtees, be dif- 
with or performed by her marrying in J. S.”s life- 
time, and with his confent ? And Ch. was of o- 
pinion, that by the marriage with the conſent of the fa- 
ther, the condition is diſpenſed with, and the deviſe be- 
come abſolute. Fin. Abr. tit. Deviſe, Ca. 11. p. 154- 
Clarke and U v. Lucas et al. 
A. made his will and thereof his brother executor, and 


deviſed unto his executor all his eftate real and perſonal, 


and four years afterwards he marries, and then by a co- 
dicil makes his wife his executrix. And the queſtion was, 
whether the brother ſhould have the eſtate: And 
it was urged, that he ſhould ; for he does not take it as 
executor only, but by expreſs words of gift in the will; 
and it appears that there was not only a benefit intended 
him as executor, for even the real eſtate was deviſed to 


him: But it being in proof that he had not any the leaſt | 


real eſtate in the world, it was faid by my Lord Chan- 
cellor, that the perſonal eſtate was defigned him only as 
executor : And it was thereupon decreed for the widow, 
the execuirix. 1 Fern. 23 Wilkinſon v. 

If A. by his will deviſes all the reſidue of his perſonal 
eſtate to B. and C. and makes them executors; and after, 
by a codicil, cancels and revokes every legacy, thing, and 
part relating to B. and revokes his 
ſhall have the whcle. A revocation, with a new gift, 
ſhall have the ſame effect as if it had beenexpreſsly given; 
and whether it be by codicil or obliteration, it is the 
ſame. 5 Bac. Abr. 535. MSS. Rep. Humphries v. Taylor, 
in Chan. Hil. 25 Geo. 2. 

An alteration of circumſtances has been conſidered as 
an implied revocation. — Thus, 

J. S. being a hachelor, made his will; and deviſed a 
legacy of 500 J. to his brother, and other legacies to o- 
ther perſons, and deviſed his real eſtate to Eliz. Cloſe and 
her heirs; and afterwards intermarries with the ſame 
Eliz. Chſe, and died, leaving her privement enſeint with 
a ſon, without making any alteration in his will: And 
the main queſtion in the caſe was, whether this altera- 
tion in the teſtatar's circumſtances did, of itſelf, with- 
out more ado, amount to a revocation. Thoſe who ar- 
gued for its being a revocation, relied on the caſe of one 
Ayres, in which it was reſolved by the Judges, that 
where a man unmarried made a will and deviſed away 
his eſtate, and afterwards married and had a child, and 


died without any revocation of his will, that the altera- | 


tion of circumſtances was, in itſelf, a revocation of the 
will. And a caſe was cited out of Cicero, where one think- 
ing his ſon dead, deviſed his eſtate to another; yet the 
fon returning, it was held he ſhould have it, becauſe it 
was to be ſuppoſed he would not have diſinherited him 


without reaſon. On the other fide it was argued, that | 


tho“ alteration of circumſtances might, in ſome caſes, 
amount to a revocation of a will, yet it does not in this 
aſe; for there is nothing but what a reaſonable man 
might do, nothing unjuſt or unjuſtifiable. It appeared 
he had an intention of marrying Eliz. Cloſe when he made 
his will, tho” perhaps he might not know when he died 
that his wife was enſeint, or if he did, yet it is not un- 
common for many who are kind to, or fond of their 
wives, to leave their children wholly in their power, to 
make them the more dutiful to her, and that he mult 
know the ſon would be the wife's heir, as well as his; 
ard would have the eſtate as ſuch, if ſhe did not diſpoſe 


ö 
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| 


executor; C. | 


_ alteration 


this 


681. Hoartop u. Whitmore. 
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cf it from him. Lord Keeper was clear of opinion, Iba. 
alteration of circumſtances might be a revocatios o 
will of lands as well as of a perſonal eſtate; and that 


| notwithflanding the ſtatute of frauds and perjuries, wluci 


does not extend to an implied revocation : But no tucl; 
here, for no injury is done any perion, 
and thoſe are provided for whom the teſtator was bouna 
to provide for, and fo eſtabliſhed the will. 1 br. E 
Ca. 413. Brown v. Thompſon. 

Tho” marriage and the having of children has been 


| deemed a revocation of a will, yet it is only a preſump- 


tive revocation; for if it appears by any expretlion, or 
other means, to be the intent of the deviſor, that his 
will ſhould continue in force, the martiage will be no re 
vocation of it. 1 Ld. Raym. 441. Lugg v. Lugg. 

A ſubſequent deviſe io a perſon incapable ot taking, i; 
a revocation of 2 precedent deviſe to a perſon capable. 
This was approved by the counſel on both fides as g 
law. Thus, in a deviſe of lands to 4 if afterward the 
deviſor deviſes the fame lands 10 B. who was a papiſt, 
both deviſes are void ; for though the laſt is void as a 
will, yet it is good as a revocation. co Mad. 233. 


| Roper v. Radcliffe. Vin. an ti. Dewje, (R. 3.) f 


141. 
A deviſe was made of a term carved out of an inheri- 
tance fur 99 years, before the ſtature of 3 & 4 . 
M. cap. 14. of fraudulent deviſes, in truſt to pay 14 J. 
annum to a grand-daughter for life; and atter the 
making this will, the deviſor mortgaged this land for five 
hundred years (which is a revocation in law for the term, 
but the deviſee has an equity to redeem the mortgage), 
the mort aſſigns over the mortgage to the plaintiſt, 
who was a creditor by bond to the teſtator, and the re- 
verſion in fee deſcended to the teſtator's heir at law. Per 
Cowper, Ch. the mortgage is a revocation pro tanto of 
— of —— 72 mult keep down the 
or pay a part ot the redemption ; but being 
bond. Fir. Ar. tit. Deviſe, (T.) Ca. 2. Saunders v. 


nexed to the will, remainder over. Afterwards he mort- 
part of the ſaid lands, and pays moſt of the ſche- 
dule debts with the money. And it was decreed, that 
is mortgage is not a revocation, neither in all, nor 

and that the will ought to extend to all the debts that 
ſhould be owing at the time of his death, and not to the 
ſchedule debts only; and that the was only a 
ſecurity, and not an appointment how it ſhould be made. 
But this decree was reverſed, tho? without prejudice to 


| the heir at law. Vin. Abr. tit. Deviſe, (R. 6.) Ca. 25. 


p. 147. Barnardiſton v. Carter 
If lands are deviſed to one in fee, and after ward mort- 


| gaged to the ſame deviſee, it is a revocation in tots, being 


inconſiſtent with the deviſe ; tho” it was agreed, if the 


mortgage had been to a ſtranger, it had been a revocati- 
on 


guoad the mortgage only. Decreed per Lord Mac- 
Prec. in Chan. 51 4. Hackneſs v. 

LS. by his will gives his daughter 300 J. tor her por- 
tion, and afterwards marries her to A. and gives her 3000. 
for her portion in marriage, and lived four years after 
without revoking his will. Afterward the huſband is 2 
bankrupt, and the aſſignees brought a bill agaiaſt the fa- 
ther's executor for the 500 J. or at leaſt to recover 200 J. 
to make up the portion tantamount to the 500 J. legacy. 
Lord Ch. Parker with great clearneſs held, that giving a 
daughter a portion by will, and afterward a portion in 


marriage, is by the law of all other nations as well as 


Great-Britain, a revocation of the portion given by the 
will; and diſmiſſed the bill with coſts. 1 P. Will. Rep. 


Teſtairix having three A. E. and A. by 
will deviſed 1000 l. to f. 800 J. to E. and 500 L to . 
after this will was made, plaintiff courted A. and upon 
a treaty of marriage, teſtatrix gave a note for 3000. pay- 
able within fix months after the marriage to plaintiff, in 
augmentation of her daughter's portion, left io ber by 
her father; and the next day the marriage was had; and 


upon 
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upon the ſame day the teſtatrix was taken ill, and died 
ſix days after, without altering or making a new will; 
but ſhe did declare, that the did intend that her daugh- 
ter A. ſhould have but tooo J. from her, and that now 
ſhe had given her this 500/. ſhe muſt alter her will; and 
ſent for an attorney to do it; but when he came, ſhe 
was light headed, and died ſoon after. And it was ſaid 
by the defendants, the executors, that the teſtatrix's aſ- 
ſets were not ſufficient to pay plaintiff the 500/. upon the 
note, and the ro0o!/. legacy, and likewiſe the legacy to 
the other two daughters. And two points were made ; 
firſt, if this 500 J. note ſhall be taken in purt of ſatiſ- 
ſaction of the 10000. legacy? Secondly, if parol evidence 
ſhall be admitted to prove the intent of the teſtatrix ? 
And per Lord Ch. Parker, circumltances of teſtatrix and 
her family may be given in evidence to expound the 
will, but not any paro! declarations to explain the words 
of the will, or to controul it; that in this caſe there is 
no doubt upon the words of the will; but the queſtion 
is, if the teſtatrix has not advanced part of the in 
her life-time upon the marriage of her daughter? and 
the evidence is only as to the ſatisfaction; and thereupon 
his Lordſhip admitted the evidence to be read; and di- 
reted the maſter to ſee if there were aſſets ſufficient to 
pay all the legacies ; and upon report, the court to de- 
termine as to the g due to the plaintiff, Vis. 
Abr. (V 2.) Ca 10. 

J. S. deviſed to M. his wife, fix houſes in bar of dow- 
er, and, ſubject to his legacies, he deviſed (the reſt of) 
his real and perſonal eſtate to his two daughters, and 
their heirs, in moieties, and afterwards in conſideration 
of the marriage of A. his eldeſt daughter with B. I. S. 
by marriage articles, covenants to ſettle one moiety of 
his real eſtate to the uſe of himſelf for life, remainder to 
the uſe of the ſaid B. and A. his intended wife, for their 
lives, remainder to the younger children of the marriage 
in tail general, remainder to the ſaid B. in fee; and alſo 
covenanted, that he would ſtand poſſeſſed of one moiety 
of all ſuch perſonal eſtate as he ſhould leave at his death, 
(fubje& only to his debts, and ſuch legacies as ſhould a 
mount to 50007.) in truſt for B. and his ſaid intended 
wife for their lives, and afterward to be paid to their 
children. Lord Ch. King held, that tho?” this was but 
a covenant, and therefore in law no revocation of the 
Vill by which the teſtator had diſpoſed of his real eſtate, 
yet that the ſame being for a valuable conſideration, was 
in equity tantamount to a conveyance, and conſequently 
in equity a revocation of the will, as to the moiety of 
the lin houſes deviſed to the teſtator's wite, ſo that B. 
was intitled to one clear moiety of the real eſtate, and 
to an account of the rents, Cc. thereof, from J. S.“s 
death; but as to the fix houſes deviſed to the teſtator's 
wife, it being his intent that ſhe ſhould have them, the 
court held, that ſhe ſhould have a ſatisfaction out of the 
remaining moiety, and that the wife ſhould not ſuffer by 
the marriage articles, there being enough out of the o- 
ther moiety to ſupply and ſatisfy the deviſe of the ſix 
houſes to her. Therefore as to the other moiety of the 
real eſtate, it was decreed, that the teſtator's widow was 
io have for her life ſix houſes, part thereof, and the re- 
ſidue of ſuch moiety, ſubje& to the wife's eſtate for life, 
the fix houſes, to be divided between the two daugh- 


ters 2 P. Will. Rep. 328. Rider v. Wager. 
I. . on his marriage with F.'s daughter, ſettled 
good. on her; he afterward ſurrendered ſome 


per annum 
hold eſtates to the ule of his will which he made, 
opy hold to his wife. Afterwards J. S. on 
became intitled to 15001. 
in right of his wife; then J. S. levied a fine, and made 
2 new ſettlement, and increaſed her jointure 300 4. per 
annum, but never altered his will. And per Lord Chan- 
cellor, The ſettlement is a revocation of the will, for 


 fuch lands as are comprized in it; but the copybold is | 


not, and therefore paſſes by the will. Sele&# Caſes in 
Chan. 48. Lannoy v. Lanney. 

J. Sin bare And to A. 8784 L. in truſt ogg ber 
inveſted in lands, and to ſettle the ſame on herſelf for 
life, remainder to the heirs of B. A decree was had a- 


gaiaſt to lay out the money in lands, and to ſettle | 


* — —„ 


| ed, that the will was well 


the will. 
Luther v. Kirby. 


By marriage 
| lands, whereof ſhe was ſeiſed in tail, 


 terwards : But if a man, having an equitable 


WII. 


the fame according to I. $.'s will. A. puorckates lande 


to the value of 3300 L and deviſes thoſe lands to C. 
(who was heir at law to B.) and her heirs, and gives 
ſeveral legacies, which could nut be paid if the deviſe 
were not to be taken as part of ſatisfaction; and for that 
reaſon it was decreed, by Lord Chan. King. Seledt Caſes 
in Chan. 6 
rr A. 
| ted the 25 Jan. 1719, deviſes her moiety of 
Sn upon truſt to 
ſell the fame for the purpoſes therein mentioned ; and 
afterwards 4 and B. made partition by deed, dated 16 


ay 1722, and a fine was levied, and the uſes were de- 
clated to be, as to one moiety in ſeveralty to A. in fee, 


and as to the other moiety in ſeveral 
In 1724 4. died without ing 
will, 


to B. in fee. 

or ing her faid 
leaving J. & her only fon. Lord Chancellor declat- 
proved, but referred it to the 
Judges of B. R. whether the deed of 16 May 1722, and 
the fine levied purſuant thereto, was not a revocation of 
the will. And Raymend Ch. |. Page, Probyn, and Lee 
Juſtices, certified their opinion to be, that the will was 
not revoked by this deed and fine, and that 4. s ſhare of 
the land contained in this deed and by 
Vin. Abr. tit. Deviſe, (R. 6.) Ca. 30. p. 148. 


to the huſband in fee; they married, 
his will and deviſed theſe lands; then t 
r » to ſuch uſes, 

h eſtates, as they ſhould jointly appoint, and in 
thee of fnrd cornianm——s, wie ef abandons 
his heirs. She died without appointing. che 
Chan. This amounts to a revocation of, 
in this caſe the following rules were laid 
Ar. 538. MSS. Rep. Parſons v. Freeman, 


2. 

If a man ſeiſed in fee deviſes, and then makes | 
veyance by fine, ſeoffment, or recovety, and takes back 
a new it is certainly a revocation; and fo if he 
unaltered, from 
that he could not have made ſuch a 
an intention to alter his will: But if after making his 
will he had made a leaſe, or it with a ſum of 
money, &c. it would only have been a revocation 
tanto. The rules are the ſame in the deviſe of a 
and of a perſonal eſtate, with regard to charges made af- 


$ 
a 


fee, deviſes it, and then takes a c e of the 
eſtate; it is no revocation. The equitable 
not paſs by will, but the heir at law 
ages, any e, for 


Le 


Sx 
f 
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veted, in the preſence of two or more witneſſes, to de- 
mile, leaſe, limit, or appoint, the ſaid ptemiſſes to any 
perion whatſoever, for any term or terms whatſoever, 
and for ſo much yearly rent as he ſhould think fit. And 
that it ſhall and may be lawful to and for the ſaid A. at 
any time during his natural life, at his will and pleaſure, 
to grant, ſell, or demiſe the ſaid premiſſes, or any part 
thereof; or by any deed or writing under his hand and 
ſeal, or by his laſt will, &c. in writing, ſigned, fealed, 
delivered and publiſhed, in the preſence of three or more 
witneſſes, to revoke, repeal, and make void, all and 
every, of any the uſe and uſes, eſtate and eſtates, truſts | 
and limitations before raiſed, and to declare or limit the | 
ſame, or ſuch new uſes as ſhould ſeem moſt meet to him, 
and then and from thenceforth the eſtates before limited, 
and ſo revoked, to ceaſe, Qc. and that the ſaid A. may | 
diſpoſe of the ſame premiſſes, and every part thereof, | 
to ſuch other perſon and ules as he ſhall think fit; any 
thing, e. to the contrary notwithſtanding. The firſt | 
part of this proviſo, viz. to grant, ſel, or demiſe, ap- 
pears inſerted by interlineation. In 1715 A. by leaſe 
and releaſe, reciting that he was indebted as ſpecified in 
a ſchedule annexed, conveyed his eſtate to JV. B. and 
IF. S. and their heirs, in truſt to pay the ſaid debts by | 
the annual profits, or a mortgage, or ſale of the pre- 
miſſes, and after payment thereof, to pay the overplus, 
if any, and re-convey ſuch parts of the premiſſes as | 
ſhould remain unfold, to the ſaid A. or to ſuch perſon 
and perſons, and to ſuch uſes, &c. as A. by any deed or 
writing, under his hand and ſeal, atteſted by two or more 
credible witneſſes, ſhould limit, c. This releaſe was 
atteſted by two witneſſes only. A. died without iſſue. 
Lord Chancellor, aſſiſted by Lord Chief Baron Ræynaldt, 
and the Maſter of the Rol/s, was of opinion, that A. 
intended to reſerve an abſolute power over this eſtate, 
and either to re oke it by an expreſs revocation, 2 
a conveyance to different uſes, which are the two ki 
of revocation, as is evident as well from the preamble 
which is interwoven with the conſideration of the deed, 
as from the proviſo: And in conſequence of that inten- | 
tion it is reaſonable to ſuppoſe he meant to have a pow- 
er to defeat it, without taking any notice of it, and if 
no power had been reſerved in the body of the deed, | 
then would the preamble have given a general power. 
That a conveyance to different uſes would have been a 
revocation as effectual as an expreſs revocation, and that 
he thought any other conſtruction would be forced and 
unnatural. That if 4. had ſtopped with the firſt words | 
of the proviſo, vig. to grant, ſell, or demiſe, he had re- 
| ferved an abſolute power. Then come the words, or by 

any deed or writing. Or is plainly a disjunctive intro- 
ductory of a different ſentence, and a different power, 
which is plain by the words immediately following, viz. 
« And then the ules ſo revoked and repealed,” which 
refer to the expreſs power of revocation. That if the 
ſecond part of the clauſe, or by any deed or writing, &c. 


oi A. — 


had been dropped, (and it had been) or to repeal, &c. | 


it is plain they would be diſtinct powers: And his Lord- 
ſhip aſked, why thoſe words ſhould alter the caſe ? That 
the circumſtance of three witneſſes, is only applicable to 
the expreſs revocation; but it neither goes to the firſt 
power, nor to the general power of diſpoſing at the end of 
the clauſe, viz. And that the ſaid A. ſhall and may diſpoſe, 
&c. which is as much a diſtin& power as can be, and is 
larger than the firſt; for by this he might give his eſtate 
(tail) by will. That the expreſs power of revocation 
could not by this conſtruQtion be thought nugatory, for 
within the firſt power he could not be re-inſtated in his | 
former eſtate without a conveyance and a reconveyance; 
nor could he have deviſed it. But admitting it to be fo, 
he thought general intention is not to be ſuperſeded, be- 
cauſe a ſubſequent part of the deed is ſurpluſage: And 
that the whole legal eſtate paſſed to the truſtees by the 
deed of 1715. Decreed the 12th of Fune 1730. Lill. 
Pract. Conv. 390, 400. Fitzgerald v. Lord Fauconberge. | 
Fitzgibb. Rep. 207. S. C. | 
Though a covenant or articles do not at law revoke a 


_ — 


will, yet if entered into for a valuable conſideration, 


duplicate of the fame tenor and date, this 


. 


amounting in equity to a conveyance, they mutt comy- 
quently be an equitable revocation of a wiil, or of any 
writing in nature thereof. A woman's marriage is alone 


a revocation of her will. 2 P. Will. Rep. 624. Cutter 


v. Lazer. See S. P. reſolved in the caſe of Sir Barn bam 
Ryder v. Sir Charles Mager. bid. 332. Sec 4 Rez. 61. 

Tenant in tail, remainder to himſelf in fer, dev ſes his 
lands to A. and then ſuffers a recovery to the uic of him- 
felf in fee, and dies without iſſue male; this is a tevoca- 


tion of the will. 3 P. Vill. Rep. 163. Marwod v. 


Turner. 

A. the 23d of June 1729 made his will, and executed 
two duplicates thereof before three witneſſes, and made 
B. and C. (ſince deceaſed) executors; and one of the 
duplicates was delivered to B. A. died the 24 of O&. 


1730, and about three weeks before his death he made 
| ſeveral alterations and obliterations with his own hand, in 


the duplicate remaining in his own cuſtody, making a 
new deviſe of his real eſtate, and a new reſiduary lega- 


tee, and a new executor, entirely ſtriking out the names 


of the firſt deviſees, reſiduary legaice and executors, and 


altered ſeveral of the former legacies, and inſerted or in- 


terlined new legacies ; and foon after wrote another will 


with his own hand, agreeable in a great meaſure, but 


not altogether, to the will or duplicate fo altered, with 
concluſion in theſe words, © In witneſs whereot, I the 
ſaid teſtator have to each ſheet ſet my hand, and to the 
top, where the ſheets are fixed together, my hand ard 
ſeal, and to the [aſt thereof my hand and feal, and to a 
day of 
1730.” But there was no ſigning, or fixing to- 
gether. Teſtator ſoon after began to write another will, 
word for word with the laſt, fo far as it goes, but went 


no farther than deviſing his lands. Teſtator lived fix 


days after, and was in good health, and might have fi- 
niſhed and executed both or either of the latter wills if 
he had thought fit. Teſtator never ſent to or called 


. for the duplicate of the firſt will in his bands, though 


B. lived in town. After the death of the teſtator, all 


| the teſtamentary papers or ſchedules were found lying all 
in looſe atid ſeparate papers upon a table in his cloſet, 


not ſigned or executed ; and the duplicate of the firſt 


will was found on the ſame table, altered and obliterat- 
ed; (ut ſupra) with his name and ſeal thereto whole and 
uncancelled. Sentence was given in the prerogative court, 


for the duplicate or the firſt will in B.”s hands, and con- 
firmed upon appeal to the delegates, viz. Lord Raymond 


Ch. Juſtice, and Probyn J. Dr. Tindale and Dr. Brumpſtan, 
| (who were all the delegates preſent) after four days ſo- 
| lemn hearing, and upon a commiſſion of review (grant- 


ed by Lord Chancellor King, upon the petition of Hyde 
the executor named in the new will) was again affirmed 


dy the opinion of all the delegates (except Dr. Pinfold) 
| viz. of the Judges Reynolds Ch. B. Page J. and =y | 


B. and two ors of the Civil law, chiefly on the rea- 
ſon, as the reporter ſays he heard, that the teſtator did 
not intend an inteſtacy, and by the alterations and obli- 


_ terations, in his own duplicate of his firſt will, he ap- 
| peared only to deſign a new will, which as he never per- 
| feQted, the firſt ought to ſtand; and the teſtator not call- 
ing for the duplicate of the firſt will in B. s hands ſtr 


ens the preſumption of his intent not abſolutely to deſ- 


| troy his firſt will, till he had perfected another, which 


he never did. Fin. Ar. tit. Deviſe, (R. 2.) Ca. 17. 
p. 140. Ide v. Maſon. 

J. S. deviſed all his real and perſonal eſtate to truſtees 
A. B. and C. their heirs, executors, and adminiſtrators, 


in truſt to pay 15 J. per Ann. to the plaintiffs, (his two 
| ſiſters) for their lives, and after ſeveral legacies, the ſur- 


plus in truſt for the diſſenting miniſters at Reading, &c. 
and gave 300 J. to each truſtee, and 20 J. per Ann. to 
each, while they took care in executing the truſt. Af- 
terward by leaſe and releaſe of ſubſequent date to the 
will, the teſtator conveyed all his real eſtate unto and to 
the uſe of the ſaid A. B. and C. and their heirs, with a 
proviſo to be void on payment of 10s. And by another 
deed of the ſame date, the teſtator gave all his perſonal 
eſtate to the ſaid A. B. and C. proviſo to be alſo void on 


payment 


991 
payment of 10. But J. S. kept both the deeds in his 
own cultody, and ſoon after died: And the ſaid A. B. 


and C. obtained adminiſtration cam teſtament? annexo as 
truſtees. The truſtees for ſome years paid the 15/. per 


Ann. a- piece to each of the teſtator's filters; but after- 


ward retuſed to continue the payment thereof, and alſo 
refuled to pay any ot the diſſenting miniſters ; but kept 
the rents, &c. to their own uſe. The two ſiſters (the 
heirs at law) and their huſbands, brought their bill againſt 
the ſurviving truſtee, inſiſting that the deed of conve 

of the real eſtate, and the deed of gift of the perſonal 
eſtate had revoked the will, and that there was a reſult- 
ing truſt for them, as heirs at law ; or at leaſt that they 
(the ſiſters) were intitled to their 15/. per Ann. annuities. 
Defendant inſiſted on the plaintiffs having forfeited their 
annuities by bringing their bill, there being a clauſe in 
the will, that if they (the ſiſters) diſputed the will, then 
they thould forfeit their annuities. Lord Chancellor 
Talbot decreed, that the annuities ſhould be paid to the 
two ſiſters, with the arrears and growing 

thereot ; but the ſurplus was decreed to go to the diſſent- 
ing mimſters. 5 Bac. £br. 541. MS. Rep. Mich. 1734. 
Llizd & Ux et ai” v. Spillet et al. 

Sir Fobn N ebrych by will, in Auguſt 1722, deviſed his 
eſtate to truſtees tor the term of 200 years, for payment 
of all his debis. In Decemler following he deviſed the 
{ame to other truſtces for 300 years, in truſt to pay ſome 
particular debts by ſpecialty mentioned in the deed, and 
all incumbrances that affected the eſtate. In June 1723 


he died; and the queſtion was, If the deed in December 


was a total revocation of the 200 years term? And at 
the Rolls both terms being held to be conſiſtent, the 
plaintiff now brought a bill of review ; and Talbot Lord 
Chancellor was ot opinion, that the deed in December was 
intended only as a collateral ſecurity, for payment of the 
debts therein mentioned, and ſuch others as were a charge 
on the eſtate; and that Sir Jabn did not depart from his 
former intentions of paying all his debts, but only to give 
preference to thoſe comprized in the 300 years term, 
who by law were preferred to the ſimple contract debts ; 
and therefore he declared, that ſo much of the 200 years 
term ſhould be ſold as would ſatisfy the purpoſes of the 


deed; and afterward the 200 years term ſhould com- 


mence. 5 Bac. Abr 541. MS. Rep. Mich. 9 Geo. 2. 
Weld v. Adlon, &c. | 

As to ſetting aſide wills for fraud, eil Lord Commiſ- 
ſioner took a difference between a will and a deed gained 
upon a weak man, and upon a miſrepreſentation or traud; 
for if a will be gained from ſuch by falſe miſrepreſentation, 
this is not a ſufficient reaſon to let it aſide in equity; as 
Was determined in the Duke of Newcafile's will, betwixt 
Lord Thanet and Lord Clare, and in the caſe of Badvi l 


and Roberts : But where a deed which is not revokable as 


a will is, is {0 gained from ſuch a perſon, and without 
any valuable conſideration, the ſame ought to be ſet aſide 
in equity. 2 P. Will. Rep. 270. James v. Greaves. 

A will obtained in extremis, and upon importunity of 
teſtator's wife, his hand being guided in the writing of 
his name, has been fet aſide. Vin. Abr. tit. Deviſe, 
(Z. 2.) Ci. 7. p. 167. Mancypenny v. Brown. | 

A will likewiſe concerning land may be good at law, 
as being well executed, and yet be ſet aſide in equity for 
traud: As where 

A. by will had deviſed his lands to AZ. his mother in 
fee ; M. was afterward told by F. S. that this will would 
not be good, but ought to be guarded, as he called it, 
and that he would make another will for 4. which he 
would take care ſhould be ſufficiently guarded. J. S. 
afterwards drew a will by which A. gave the land to A. 
tor life only, remainder to J. S. in tee. Upon a bill to 
eſtabliſh the firit will, becauſe of the practices uſed in 
obtaining the after-will, Lord Chancellor Cowper directed 
an iſſue in Middleſex, where the will was made, though 
the lands lay in Shropſhire, to try whether the will, by 
which the lands in fee were deviſed to M. was the laſt 
will of 4. 1 P. Hill. Rep. 287, 289. Goſs v. Tracy. 

A bill was brought to be relieved againſt a will obtain- 
ed by fraud and impoſition, upon this caſe. The plain- 
tiff's ſou had made a will in Fanuary 1716, and there- 
pv deviſed all his real and perſonal eſtate to the plaintiff, 

'Vor. I. Ne 139. 


„ 


deing proved in the 


that legacy 


WF 1 | 
his father, but falling ill ſoon after, at a great diſtance 
from his father, of a conſumption, of which he died, 


defendant perſuaded him to make a new will, ſome ſhort 


time before his death, whereby he deviſed all his real and 
perſonal eſtate to the defendant (being a kinſman) upon 
truſt to pay his debts and legacies ; but ſays nothing of 
the reſduum; but there was a general clauſe of revoking 
all former wills, &c. There were ſeveral witneſſes to 
prove an impoſition and contrivance, and falſe ſuggeſtion 
to induce the teſtator to make this new will, ſufficient to 
ſatisfy the court that it was unfairly obtained, but the 


will was regularly figned, ſealed, and publiſhed, accord- 


ing to the ſtatute of 29 Car. 2. and ſo a good will at law. 


Lord Chan. Cowper, having taken time to conſider of it, 
decreed defendant to account for the perſonal eſtate, 
having juſt allowances, &c. and to convey the real eſtate 
to the plaintiff, ſubject to the payment of tettator's debts, 
as a truſtee for the plaintiff. Vin. Abr. tit. Deviſe, (Z. 2) 
Ca. 11. p. 167. Branſby v. Kerridge, &c. 

A bill was likewiſe brought to ſet aſide a will of a per- 


ſonal eftate, and to ſtay the probate, upon a ſuggeſtion 


of its being obtained by fraud ; and the defendant demur- 
red to the juriſdiction of Chancery; whereupon an in- 
junction was moved for, inſiſting that the demurrer con- 
feſſed the ſraud, and that fraud was cognizable in equity 
as well as in the Spiritual court; but the injunction was 
denied. 2 P. Will. Rep. 286. Stephenſon v. Gardiner. 

| Where a bill is brought to prove a will of lands, the 


ſanity ef the teſtator mull be proved; but it is otherwite 


in caſe of a deed of truſt to fell for payment of debts. 3 
F. Will. Rep. 93. Harris v. Ingledew. 

N. B. A will having relation only to the teſtator's 
death, and not to the making, for till his death he is 
maſter of his own will, and therefore the will of a papiſt 


| in Ireland, was held to be avoided by a ſubſequent ſtatue 


made in that kingdom, which enaQts, that the lands of 


papiſts there ſhall not be deviſcable, but deſcend in gavel- 


kind. Vin. Abr. tit. Deviſe, (H. 6.) Ca. 7. p. 273. Burk 
v. Morgan. 

It ——_— — = (of A eſtates only) 
though gai if proved in the Spiritual court, 
are not to be controverted in equity. Thus where | 

A. made his will, and thereby gave the plaintiff the 
greateſt part of his perſonal eſtate, to the value of 5000!. 
as was proved in the cafe, but one B. his maid ſervant 
had in his ſickneſs, prevailed on him (as was all to 
make another will, and io marry her a week before his 
death, when he lay in his ſick bed, at fix of the clock at 
night, though it was really proved by two miniſters, 
that ſhe was, a year before, aQually married to the de- 
fendant M. and was then his wife, and that M. d 
the licence for the marriage of A. to B. and this will being 
ſet up by M executor to B. though it appeared there was 
as groſs practice as could be, in gaining the will, the teſ- 


tator being non compos, both at the time of making this 
will, and alſo at the time of his ſuppoſed iage ; and 
that B. ſuppreſſed the firſt will: Yet that will fo ſet up, 


prerogative court, and the matter in 
queſtion being purely relating to the perſonal eſtate, the 
Lord Chancellor was of opinion, that whilſt that 

ſtood, this matter was not examinable in Chancery ; and 
though the fraud was fully proved, and was opened to 
him, he would not hear any proofs read, but diſmiſſed 
the bill. 2 Vern. g. and 9. Archer v. Moſſe. 

So where an executor proved a will of a perſonal eſtate, 
wherein one of the legacies was forged; it was decreed, 
that the executor had no remedy in equity ; but ought 
to have proved the will, with a ſpecial r ion as to 
. 1 P. Williams, 388. Plume v. Beale. 

But though wills (of perſonal eſtates only) gained by 
fraud, and proved in the Spiritual court, are not to be 
controverted in equity, yet if the party claiming under 
ſuch will comes for any aid in equity he ſhall not have it. 
2 Vern. 76. Nelſen v. Oldfield. | 

It has been determined likewiſe, that the courts of 


equity can hold plea concerning a legacy, and likewiſe 


concerning the deviſe of the reſduum, which is but a le- 
gacy : And they may in notorious cafes decree a legatee, 
who has obtained a legacy by fraud, to be a truſtee for 
another: As if the drawer of the will ſhould inſert his 


9 Z own 


W. 1 IL 
own name inſtead of the name of the legatee. 
673. Marriat v. Marrict. 

But it has been decreed in the Houſe of Lords, that a 


will of a real eſtate could not be ſet aſide in a court of 
equity for fraud or impoſition, but muſt firit be tried at 


1 Str. 


law on deviſuvit vel nan, being matter proper for a jury 


to inquire into. 1 br. Caſer 406. Branſby v. Kerridge. 
Precedents or forms of wills. 


The will of H. Lord C whereby bis real eſtates were 


limited in tail male to ſeveral of his next relations (ſuc- 
ceſſively) in degree of conſanguinity, in order to obviate 


any default of iſſue male of the firſt, ſecond, or third re- 


lation, with ſeveral legacies and bequeſts. From 3 
W::d's Conv. 836. 

As to, for and concerning all my manors, lands and 
hereditaments, which I purchaſed in the county of V. 
and O. I deviſe the ſame to my nephew the Duke of 2. 
and D. for his life, without impeachment of or for any 
manner of waſte, with remainder to the honourable R. 
B. and T. S. of. Eſq; and their heirs, for and during 
the natural life of the ſaid Duke of Q in truſt to preſerve 
contingent remainders herein after limited ; and from 
and immediately after the death of the ſaid Duke of Q, as 
to all the reſt and reſidue of my manors, c. in the coun- 
ty of V. I deviſe the ſaid reſpeQive premiſſes unto the firſt 
and every other ſon and ſons of the ſaid Duke of Q, in 
tail male reſpeQively; and in default of ſuch iſſue (with 
remainders to Lord D. G. another nephew, and to R. 


Farl of B. another nephew, and afterwards to H. Earl of 
R. another nephew, all in tail verbatim as before to the | 


Duke of 9. with remainder to teſtator in fee); and I 
will that the ſeveral tenants for their lives, who reſpec- 
tively ſhall happen to be ſuch by victue of this my will, 
of any my real and freehold eſtates w hat ſoe ver, when in 
poſſeſſion, ſhall be enabled to make leaſes not exceeding 
21 years, &c. And as to and concerning my houſe and 
garden, with the appurtenances and all other my eſtate 
lying and being at F. in the county of S. being copy hold, 
and which I have ſurrendered to the uſe of my will, I 
deviſe the fame to my nephew the Duke of ©, and the 
heirs male of his body; remainder to my nephew the 
Lord D. G. and the heirs male of his body; remainder 
to my own right heirs; and as to all my perſonal eſtate, 
1 diſpoſe of the ſame as followeth, (that is to ſay) All that 
my houſe, with the garden thereunto adjoining, with all 
and fi the appurtenances thereunto belongiag, 
wherein I now dwell, ſituate in or near (being held 
by me by a leaſe from the crown) and all my eſtate, term 
and intereſt, of, in, and to the ſaid houſe, or which I ſhall 
hereafter renew in the ſame, I deviſe and bequeath to my 
fuid rephew the Lord D. G. his executors, adminiſtra- 
tors and aſſigns, for the reſidue of a term of years which 
have therein, together with all the pictures, perſonal 
eſtate, guods and furniture, as ſhall be in or about the 
lame keule, and other the premiſſes, at the time of my 

death (except plate); and I make, name, ordain and ap- 
point my faid nephew the Duke of Q. and my ſaid nephew 
R. Farl of B. tie ſaid H. Earl of R. and R. T. Eſq; exe- 
cutors of this my will; and I deviſe to the ſaid executors, 
their executors, adminiſtrators and aſſigns, all my per- 
tonal ef! Ne of what kind or nature ſoever or whereſoever, 
ot herein before diſpoſed of, upon the truſts following, 
{that is 10 ſay) That they, their executors, adminiſtrators 
and afſigns, do and hall, by the intereſt, produce and 
proceed thereof, or by charging, mortgagiag, ſelling, or 
ethet wile d. ſpoſing ot the laid perſonal eſtates, or any part 
thereof. as they my ſaid executors, or the ſurvivors or 
furvivor cf them, thall from time to time think fit, pay 
my func ral expences and my debts (if any) and the lega- 
cies after mentioned, and ſuch other gifts and legacies, as 
1 ſhall kereby and hereafter, by any writing or writings 
atteſted by two or more credible witneſſes, think fit to 
give or appoint. I deviſe, Sc. (a deviſe ot 1000. apiece 
to the ſaid Farl of R. and R. 7. two of the executors) : 
And my will and defice is, that my ſaid executors be, and 
ſhall ſtand intruſted as to the ſum of 500. of, Ec. and 
the intereſt thereof, after the rate of 5/. per Cent. per 


| 
| 


| 


; 


| 


| 


| 


| 
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phew the Duke of 


as by information ſhall be 
the fields 1000. of St. 


meſtick ſervants in any of 
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Ann. from the time of my deceaſe, for the ſeparate (fe 
and benefit of my niece the Lady E. B. fo as the far; 
both principal and intereſt be at her diſpoſal (not- 


withſtanding her coverture) > fr in the power or diſ- 


poſal of any huſband ſhe hath or may have; and fo as by 
any writing or receipt under her hand, atteſted by two or 


more credible witneſſes, ſhe may at any time receive and 
diſpoſe of the intereſt and proceed of the ſaid 500. and of 


the principal likewiſe ; and ſo as my faid truſtees ſhall 
and may be, from time to time, by ſuch writing or re- 
ceipt, fully diſcharged and in fafety ; (ſeveral other ſuchi 
legacies to nieces in the ſame words); I deviſe to my ne- 
9. the ſum ot 5000. of, fc. to be 


paid to him in fix calendar months next after my Ce- 


_ ceaſe; and my further will and deſire is, that my ſaid 


executors do and ſhall ſtand intruſted as to the further ſum 
of 5000. of like lawful money, and the intereſt thereot, 


after the rate of 4/. per Cent. per Ann. from the time ot 


my deceaſe, for the ſeparate uſe and benefit of the ſaid C. 
Dutcheſs of Q. ſo as the ſame, bath principal and intereſt, 
may be at her diſpoſal (notwithſtanding her coverture) 
Sc. (verbatim as the 500). to the nieces before); 1 direct 
and deſite my acting executor or executors, within three 
calendar months next after my death, to cauſe to be paid 
to ſuch of the poor of the ſeveral pariſhes after mentioned, 
objects of charity, the 
following ; (that is to ſay) of St. M. in 
. Weſtminſter 100. of L. 3ol. 
of C. in T. 20. of A. in Wilts gol. and of M. in Ox- 
fordfbire 501. I give to my ſervants after-named, (that is 
to ſay) 0 7. D. 100C. to M E. 100. to T. F. tool. 
to D. G. 100). to T. S. gol. to Mrs. J. C. 50l. and to 
all ſuc h others as ſhall be my domeſtick ſervants at my 
faid hou'e in or near St. 7. P. within the liberty of Weſt- 
minſler at the time of my deceaſe, I give to each of them 
one year's wages, and like wiſe one year's board wages, if 
any allowed them, over and above the wages that fhall 
be due to them at my death; and to each other of my do- 
my manſion- houſes, that have 
been in my ſervice for the ſpace of a year before the date 
of this will, and ſhall continue therein, likewiſe one 


ſums of money 


year's board wages, if any allowed them, over and above 


the wages that ſhall be due to them at my death ; which 
legacies to all my ſaid domeſtick ſervants I would have 
paid within three calendar months next after my death; 
and I devife to the right honourable the Counteſs of R. 
all my diamond and ruby rings; all the reft and 
of my eſtates whether in G. B. or in F. not 
otherwiſe by me diſpoſed of, I deviſe to my ſaid nephew 
the Earl of B. to his own uſe; and if he ſhall happen to 
die before me, then [I deviſe the ſaid reſt and reſidue of my 
ſaid perſonal eſtate to my ſaid nephew the faid Duke of 


2. to his own uſe; and I do hereby authorize my ſaid 


executors and truſtees, or any two of them, or ſuch of 
them as will act, or the ſurvivors or ſurvivor of them, 
from time to time, to ſelf and diſpoſe of all, or any part 
or parts of my perſonal eſtate ; and the monies ariſing 
from time to time from ſuch ſales or diſpoſitions, to lend, 


pay or lay out, as they, or any two of them, or ſuch 


one of them as will act, or the ſurvivors or ſurvivor of 


them, ſhall judge beſt; and to the intent that my ſaid 


executors or truſtees, and the ſurvivors or ſurvivor of 
them, may not be diſcouraged from undertaking the 
truſt, I will that they, or any two or one of them, or 
the ſurvivors of ſurvivor of them, ſhall and may, from 
time to time, appoint ſuch agents under him or them, 
with ſuch ſalatie as they ſhall think fitting; and that 
none of my ſaid truſtees ſhall be anſwerable for the re- 
ceipts and actings of the other of them; and that none of 
them ſhall be an/werable for the miſcarriages of any per- 
ſon or perſons uſed or employed by them, or any of them, 
in the carrying on or management of any of the truſts 
aforementioned, or tor any perſon or perſons, with whom 
there ſhall be any monies lodged or left by reaſon of the 
aforeſaid truſts, or any of them; and I direct that my 
ſaid executors and truſtees ſhall be, from time to time, 
allowed all their expences, coſts and charges whatſoever. 
In wuneis whereef I the faid H. Lord C. io this my — 
w 
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will and teſtament, contained in five preſſes or ſkins of | S. H. his heirs, executors and admiuiſtraturs; and if me 
parchment fixed together at the top, and ſealed with my |} faid ſon-in-law V. D. ſhall live to the end if Foes ſz. 
own coat of arms, and to the top and laſt preſs or ſkin, | months after his attainment of his full age of 21 years, 
have ſet my hand and ſeal, and to every other preſs or | and ſhall at the end of the faid fix months fail to make 
ſkin thereof have ſet my hand, decfaring this to be my | ſuch a ſettlement as aforeſaid, then in truft that my ſaid 
laſt will and teſtament, the day and year firſt above | fon $. H his heirs, executors or adminittrators ſhall pay 
written. the ſaid 20000. and all interelt for the ſame after the rate 
Signed, ſealed, publiſhed and declared | atoreſaid, until payment ot the principal ſum, unto fuck 
by the above named the right honourable | perſon and perſons, in ſuch parts and ſhares, and for 
H. Lord C. as and for his laſt will and tef- 


( uch uſes, intents and purpoſes, as my ſaid daughter E. 
tament, in the preſence of us, who at his by any writing or writings under her hand and ſeal, from 
tequeſt and in his prefence have ſubſcribed | time to time, (notwithſtanding her coverture) ſhall limit 
dur names as witneſſes thereunto, as we and appoint ; the ſame 20001. and intereſt not to be paid 
have likewiſe done the fame to a duplicate | to her own hands, nor her huſband's hands; the tame 
of the above-written will executed at the | 
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ſame time. | 
A widow's will, whereby ſhe deviſes to her fon a ma- 
nor, lands, &c. and copyhold and leaſehold eſtates, in 
truſt to pay 20005. to her married daughter, and under 
teveral other very ſpecial truſts and limitations; drawn 
by an eminent counſel. From 3 H#7/od"s Conv. 837. 
Imprimis, I give and bequeath all my manors, lands, 
tenements and hereditamenis whatſoever, both leaſehold 
and inheritance, unto my loving fon S. H. his heirs, ex- 
ecutors and adtniniſtrators, according to my ſeveral and 
reſpective eſtates and intereſts therein, (excepting my 
meſſuage and tarm, and all my lands, tenements and he- 
reditaments thereunto belonging in P.) which faid gift 
and deviſe to the ſaid &. H. is upon theſe truſts following, 
viz. That out of the rents, iffues and profits of the ſaid 
premiſſes deviſed unto him, or by ſale thereof, he the ſaid 
S. H. his heirs, executors or adminiſtrators, ſhall and do 
pay all my debis, funeral charges, and all my legacies 
herein after by me given; and after the payment of all 
debts, funeral charges and legacies, then in truſt that 
ſaid S. H. his heirs, executors or adminiſtrators, ſhall 
do, out of the rents, ifſues and profits of the faid 
miſſes ſo deviſed unto him, or by ſale thereof, pay the 
of 20008. of, &c. unto my ſon-in-law . D. 
the end of fix months after he the ſaid . D. 
attained his full age of 21 years, (if he ſhall 
faid ſpace of fix months or dans of 21 
ſettle upon his wife my ter E. ſuch a jointure 
of 3ool. fer Ann. as ſhall be limited fo as the profits 
be at her own ſeparate diſpoſal and ordering 
the coverture, without her huſband's controul) 


and in ſuch place or places, and in ſuch manner, and 
with ſuch proviſions for children, as my ſaid fon S. H my 
couſin R. V. Eſq; and my couſin R. G. c. Gent. or the 
| ſurvivors or ſurvivor of them ſhall think fit; and in truſt, 
until the ſaid principal ſum of 2000). ſhall become pay- 
able unto the ſaid . D. that the faid S. H. his heirs, 
executors or adminiſtrators ſhall pay immediately after 
my deceaſe intereſt tor the ſaid 2000/. after the rate of 
gl. per Cent. per Ann. unto ſuch perſon and perſons, and 
to and for ſuch uſes, intents and purpoſes, as my faid 
daughter E. ſhall by any writing or writings under her 
hand (notwithſtanding the coverture) limit and appoint, 
and not to her own hands, or to the hands of the ſaid V. 

D. or to be any way ſubject to his management or diſpo- 
 fal, but to be for the ſeparate uſe and benefit of the laid 
Z. and if the faid V. D. ſhall happen to die before he 
ſhall attain the fix months after his full age of 21 years, 
and before ſuch a ſettlement as atoreſaid made by him, 


then in truſt that the ſaid S. H his heirs, executors or ad- 

ini ſhall pay the ſaid ſum of 2000l. unto my 
ſaid daughter E. (if ſhe ſhall be then living) together with 
intereſt for the fame after the rate aforeſaid from the 


death of the ſaid . D. until payment of the principal; 
and if my ſaid E. ſhall happen to die betore the 
end of the ſaid fix months, and before ſuch a ſettlement 
made as aforeſaid, then in truſt that the faid S. H. his heirs, 
executors or adminiſtrators, ſhall pay the ſaid ſum of 
2000). with intereſt at the rate aſoreſaid unto ſuch child 
and children of the late E. as ſhe ſhall leave behind her; 
_ and if the (hall leave no child or chifdren behind, then in 
truſt that 15001. part of the ſaid 20001. be paid unto 
my ſaid ſon-in-law #. D. and the G_— ſum of 500). 
be ſunk for the benefit and advantage of my faid fon 


ö 


— 


— 
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their heirs and * 
they the faid R. N. n 


being in ſuch caſe deſigned by me ſor my ſaid daughter's 
| aid ſon-in-law, nor to be any w 


ſeparate uſe and benefit, and to be no way payable to my 
ſubje io his con- 
troul, management or diſpoſal; and for want of ſuch li- 
mitation and appointment by the ſaid E. then in truſt, 
that after her death the ſaid 20000. and intereſt, or fo 
much thereof as ſhall not be limited and appointed away 
by her, ſhall be paid to and amongſt ſuch child and chil- 
dren as ſhe ſhall leave behind her, ſhare and ſhare alike; 
and if ſhe ſhall leave no child or children behind her, cr 
if all ſuch children ſhall happen ta die before any of them 
attain the age of 21 years, or be married, then in truſt, 
that for want of ſuch limitation and appointment, 1500/. 
part of the ſaid 20001. ſhall be paid to the faid . Y. (it 
he be then alive) and the reſidue of the faid 2000). ſhall 
be funk for the benefit and advantage of the ſaid S. H. 
his heirs, executors and adminiſtrators; and if the ſaid 
FW. D. ſhall not be then alive, then that the whole 2000!. 
ſhall be ſunk for the benefit of the ſaid &. H. his heirs, ex- 
ecutors and adminifiraiors. Item, I do hereby will and 


_ deviſe that my manors and farm of—and other pariſhes 


near thereunto in the county of H. which I hold by leaſe 
from St. F.'s College in Cambridge, and all other my 


manors, meſſuages, lands, tenements and heredits- 


ments, which I have herein bequeathed unto my 


faid fon S. H. ſhall ſtand and be charged and cha 


with the payment of the ſaid 2coo/. and intereſt, and 
ſhall not be alienable by my faid fon S. H. free and 
clear from the ſaid charge, until the ſaid 2000). and in- 
tereſt ſhall be paid and fatisfied; and if the ſaid V. D. 


ſhall fail to make ſuch a ſettlement as is before men 
whereby to intitle himſelf to the receipt of the faid 20004. 
then I deviſe and bequeath, that inſtead of the ſaid 2000/. 
to be raiſed, my ſaid manor and farm of R. ſhall remain 
and be in the hands of the ſaid &. H his executors and 
adminiſtrators, upon the ſame truſts, and for the fame 


| ſeparate uſe and benefit of my ſaid daughter E. and her 


children, and with fuch remainder over, as the before- 
mentioned ſum of 2000/7. and intereſt, are limited and 
appointed to be; and I then alſo will and deviſe, that 
the ſaid manor and farm ſhall be reckoned at 1600/. of 
the ſaid 2000. and the remaining fum of 4001. and in- 
tereſt at the rate aforeſaid, ſhall be only raiſed out of 


and charged and chargeable upon the reſidue of my ma- 


nors, meſſuages, lands, tenements and hereditaments ; 
and as to my farm in P. in H. and all my meſſuages, 
lands, tenements and hereditaments in P. aforeſaid, I 
deviſe the ſame to the ſaid R. V. and R. G. (the truſtees) 
truſt and confidence, that 
V. and K. G. their heirs and afligns, 
ſhall and do, from time to time, during the life of my 
ſaid daughter E. pay the rents, iſſues and profits of the 
ſaid premiſſes fo deviſed unto them, uato ſuch 
and perſons, in ſuch parts and ſhares, and for ſuch uſes, 
intents and purpoſes, as my faid daughter E. by any 
writing or writings under her hand from time to time 
(notwithſtanding the coverture) ſhall limit and appoint, 
and not unto her own or huſband's hands, nor to be ſub- 


| je to any controul, management, or diſpoſal of her 


huſband; the ſame being deſigned by me for her ſepa- 


rate uſe and benefit, and to be at her own diſpoſal, not- 


withſtanding the coverture ; and from and after her de- 
ceaſe, then in truſt for ſuch perſon and and 


for ſuch eſtate and eſtates, as my ſaid daughter E. by 


any deed or writing under her hand and ſeal, teſtified by 


1 
two or more credible wiineſſes, ſhall (notwithſtanding 
me coverture) limit or appoint; and tor want of ſuch 
limitation or appointment, then in truſt for ſuch child 
or children as ſhe ſhall leave at her death, and their heirs 


and aſſigns: Provided that if there be more children than 
one ſon, and if the faid I. D. ſhall make a ſettlement as 


aforeſaid, then the eldeſt ſon ſhall have no part or ſhare 


of the ſaid P. eſtate; and for want of ſuch limitation or 
appointment by the ſaid E. (if ſhe ſhall leave no child or 
children at her death) then in truſt for my ſaid fon S. H. 
his heirs and aſſigns for ever. And whereas part of my 
eſtate in P. aforeſaid is copyhold, now I do hereby de- 
clare that the gift and deviſe hereby made by me unto 
my ſaid fon S. H. his heirs, executors and adminiſtrators, 
of all my manors, meſſuages, lands, tenements and he- 
reditaments whatſoever, both leaſehold and inheritance 
(excepting as is before excepted) is upon condition, that 
if my ſaid ſon S. H. or his heirs, ſhall not, within the 


ſpace of 12 months next after my deceaſe, ſurrender in 


due form of law all the copyhold eſtate in P. aforeſaid, 
of which I ſhall die ſeiſed, into the hands of the lord or 
lords of the manor or manors of whom the ſame copy- 
hold eſtate is holden, unto the uſe of the ſaid R. V. and 
R. G. and their heirs, to be ſubject to the truſts herein 
before declared of and concerning my ſaid P. eſtate; or if 
my ſaid fon F. H. his heirs or aſſigns, ſhall make default 
in payment of the above mentioned ſum of 2000l. and in- 
tereſt according to the truſts before mentioned; then 
and in either of the ſaid caſes, the ſaid gift and deviſe to 
my ſaid fon S. H. his heirs and aſſigns ſhall be void ; and 
then I give and deviſe the ſame premiſſes ſo deviſed unto 
him as aforeſaid, unto the ſaid R. . and R. G. their 
heirs, executors and adminiſtrators, according to my re- 
ſpeQive eſtates and intereſts therein, upon the ſame truſts 
as herein before declared of and concerning the ſame. 
Item, | will and defire that my executcrs hereafter named 
ſhall permit and ſuffer my ſaid daughter E. D. to have 
the poſſeſſion only, and not the property of my beſt bed, 
and the turniture in my room, and of all my linen, 
and of my diamond ring during her coverture ; and if the 
{aid E. ſhall out-live her ſaid huſband . D. then I give 
and bequeath all the fame goods and things unto her; 
but if ſhe happen to die before him, then | give and be- 
queath the ſame goods and things unto and 
child and children as ſhe ſhall leave behind her at her 
death; and if ſhe leaves no child at her death, then I 
give and bequeath the ſame goods and things unto my 
- executor hereafter named; and as to all the reſt and re- 
ſidue of my perſonal eſtate (excepting what I have herein 
before given and bequeathed) I give the ſame unto my 
ſaid loving ſon S. H. ſubje& to the payment of my debts 
and legacies, and to the payment of the before mentioned 
tum of 2000/. and intereſt ; and I do hereby conſtitute 
and appoint my ſaid loving fon S. H. ſole executor of this 
my laſt will, &c. 


A deviſe to ereci a charity | won From 3 Wood's Conv. | 
29. 


Alſo I give and deviſe all that, Er. to (the truſtees) to 
have and to hold all the laſt mentioned to the ſaid (truſ- 


tees) and to their heirs and aſſigns for ever: Nevertheleſs 


to, for and upon the ſeveral truſts, and ſubject to the ſe- 
veral proviſoes, directions and appointments herein after 
mentioned, limited, expreſſed and declared of and con- 
cerning the ſame premiſſes; and I do hereby ſubject and 
make chargeable all ard ſingular the ſame hereditaments 
and premiſſes, to and for the ſeveral uſes, intents and pur- 
poſes, and under and ſubject to the ſeveral proviſoes, di- 
rections and agreements herein after mentioned, limited, 
expreſſed and declared of and concerning the ſame; (that 
is to ſay) That they the ſaid truſtees, or the major part of 
them, ſhall from and immediately after my deceaſe pay 
or cauſe to be paid out of my rents, iſſues and profits of 
the ſame pre miſſes, the ſum of 20/. per Ann. clear of all 
manner of taxes, charges and deduQtions whatſoever, to 
the ſaid ſchool-miſtreſs herein after named for the time 
being for ever, by twoequal half-yearly payments, to wit, 
at Midſummer and Chriſtmas yearly ; the firſt of which 


ſuch 


ö 


— 


— — 


W-1 1 


payments to be made on ſuch of the ſaid two feaſts as fn 
next happen after my death, for the teaching and inftruct- 
ing 20 of the pooreſt girls of FF. atoreſaid, for the time 
being, as follows, viz. to read, ſew, and ſay their cate- 
chiſm at ſome proper convenient place there, as my ſa d 
charity truſtees, or the major part of them ſhall appoint : 
And my further will is, and I do hereby appoint and di- 
rect, that if my now ſervant the ſaid AM. R. be living at 
the time of my death, then the faid AH. R. or ſuch other 
perſon as ſhe ſhall appoint, during her lite, ſhall tron 
thenceforth be the ſchool-miltrels to inſtruct the ſaid girl, 
during her life ; and after her death, it the faid R. D. 


| her ſiſter be then living, then | hereby appo nt her the 


faid R. D. or ſuch perſon as ſhe thall appoint, to be the ſuc- 
ceeding {chool-miltreſs for the ſaid giils, during her life ; 
and after her death, if AZ. B. their niece be then living, 
| hereby appoint her the ſaid M. B. or ſuch perſon as ſhe 
ſhall appoint, trom thenceforth to be ſucceeding tchoul- 
miſtreſs for the ſaid girls, during her iife ; and immedi- 
ately after the death of the ſurvivors of thein the ſaid M. 
R. R. D. and M.B. in caſe the ſaid N. H. ſuler of the 
ſaid M. B. be then living, then I hercby appoint the 
ſaid E. B. or ſuch perton as ſhe ſhall appoint, from 
thenceſorth to be the ſucceeding ſchool-nuttrets for the 
laid girls, during her life; and I do hereby further direQ, 
that from and immediately after the deceaſe ot the ſutvi- 
vors of them the ſaid M. R. R. D. M. B. and E. B. 
that then every ſucceeding ſchool-miſtreſs for the ſaid 
ſchool, ſhall be nominated and appointed by ſuch perſon 
or perſons, who then for the time being ſnall by virtue 
of this my will be intitled to and have the property 
of my ſaid now dwelling-houle in I. aforeſaid; and m 


deſire is, (if by him, her or hem fo thought fit) — 


the wife of the then ſucceeding vicar there tor the time 
being, ſhall be the future ſchvol-miſtreſs in caſe the will 
accept of the fame; and my will is, that the then preſent, 
and every ſucceeding vicar of JW. thall on the firſt Sun day 
in every month catechiſe the ſaid children with others in 


church aforeſaid ; and that on refuſal or neglect there- 


of, every wife of ſuch vicar ſhall loſe the benefit of being 
ſchool-miſtreſs to the ſaid ſchoul: And my further will 


is, that the ſaid 20 poor girls, with others, ſhall be 


| taught to ſing pſalms there by ſome proper perſon quali- 


fed for that purpoſe, who ſhall be always appointed by 
the vicar there for the time being ; and that they the ſaid 
charity truſtees, or the — of them, ſhall, out of 
the rents of the ſame premiſſes pay to ſuch perſon the 


annual ſum of 20/. for his ſo doing; and alſo the further 


yearly ſum of 20s. for pſalters and teftaments for the uſe 
of the children of the ſaid ſchool; the ſame two yearly 
ſums of 20/. and 207. io be paid at the ſame two feaſt- 
days by two equal half-yearly payments, clear of all de- 
duQtions, and in ſuch manner as aforeſaid : And my fur- 
ther will is, that every ſchool-miſtreſs of the ſaid ſchool, 
together with all the ſaid girls, ſhall conſtantly go to the 
ſaid church of V. twice on every Sunday, and there at- 
tend divine ſervice both morning and evening; and alſo 
on every feſtival and other days uſually kept at the ſaid 
church, as likewiſe on every Thurſday lecture preached at 


V. church, (ſickneſs and all other inevitable accidents 
only and always excepted); and further, that the ſaid 


20 girls, if not nominated by me before my death, ſhall 
be choſen by the ſaid truſtees, or the major part ot them, 
immediately after my death, and be then fixed in the ſaid 
ſchool ; and that if then, or at any time then after, there 
ſhall be wanting in V. aforeſaid, the full number of the 
ſaid 20 girls fo intitled io have the benefit of this my 
charity (intending diſſenters children as well as church 
people); then and in every ſuch caſe, during that time 
only, and as often as the ſame ſhall ſo happen, my will 
is, that they the ſaid truſtees, or the major part of them, 
ſhall chuſe and make up ſuch number of girls out of ſome 


other pariſh or pariſhes next adjoining to . aforeſaid; 


and further, that no ſuch girls ſhall be admitted to the 
ſaid ſchool before their age of ſeven years, nor ſhall there 
continue after the age of 14 years; and I do hereby di- 
rect that the ſaid charity truſtees, or the major part of 
them, ſhall four times in every year, viz. on Cbriſimas- 


day, Lady-day, Midſummer -day, and 


47 5 Or 


any 


9911 
any other four days in each year as they ſhall dlink fit, have 
a general meeting, at ſome place in W. to be by them ap- 
pointed, to examine into any neglects, or 
irregularities that may be committed by the ſaid ſchool- 
miſtreſs for the time being, or of ax de the ſaid poor 
girls, and to make fuch reaſonable by-laws, rules and 


orders, as to the fame truſtees, or the major part of them 
ſhall ſeem meet, ſo as the fame be for the good and bene- 
and en- 
ND ©. 
of the ſaid 


fit of this my charity, and be made in writing, 
tered in a book for that purpoſe provided and 
the better and 


. per. Ann. and in ſuch manner as 
aforeſaid, and fub;e& thereunto; then as to all the reſt 
and reſidue or ſurplus of the rents, iſſues and profits of all 
and ſingular the fame hereditaments and premiſſes, and 
tubject, Ec. I give, &c. Provided, &c. 


A deviſe of tithes 10 @ truſtee, f the augmentation f the 
friend M. A. of Cc. Eſq; and to his heirs and for 
ever, all that my part, ſhare and portion of ti of 


what nature, kind or quality ſoever, iſſuing and 

to me out of three ſeveral farms, ſituate and being in the 
pariſh of &c. And all other my tithes in the hundred of 
D. aforeſaid ; upon this ſpecial truſt and confidence never- 
thelefs, that he the ſaid M. A. and his heirs, ſhall and 
do, from time to time, and at all times hereafter, permit 
and ſuffer the vicar or curate of the pariſh of S. for the 
time being, and his ſucceſſors for ever, vicars or curates 
cf the ſa'-i pariſh of S. to receive and take the ſaid tithes, 


part, ſhare or portion of tithes to his and their own pro- 


per uſe, benefit and behoof for an augmentation, and for 
the better livelyhood, proviſion and maintainance of the 
{aid vicar or curate, and his ſucceſſors, vicars and curates 
of the ſaid pariſh of S. for ever. 


eviſe or gi W. Co Oxon the educati 
ener 


Item, I give, deviſe and bequeath unto the ſaid M. A. 
and to his heirs and aſſigns for ever, all that my meſſuage 
or tengment, farm, lands and hereditaments, ſituate, 
Ec. upon this ſpeaial truſt and confidence nevertheleſs, 
that he the ſaid M. A. and his heirs, ſhall from time to 
time, and all times hereafter, permit and ſuffer the war- 
den and fellows of . college in the univerſity of Oxford 
for the time being, and their ſucceſlors for ever, to receive 
and take the rents, iſſues and profits thereof, which I di- 

rect and appoint ſhall, from time to time, and at all 
times hereafter, be paid and allowed for and towards the 
maintenance and education of a poor ſcholar of the faid 
college, for and during, and until ſuch ſcholar ſhall be 
bachelor of arts, or elected fellow of the houſe ; and then 
to another poor ſcholar to be elected and choſen, which 
ſcholar ſhall from time to time be nominated, elected and 
choſen by the warden and five ſenior fellows of the ſaid 
college. 


Vor. II. Ne. 140. 


| 


| 


| 
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A deviſe of 10001. to be applied in releaſing poor prijeners 


in the Fleet or ——; what ſort of priſoners are to be 
objefts of it. | 


And I deviſe and will, that my executors herein after- 
named ſhall, within four mo after my deceaſe, lay 
out and <xpend the ſum of 10000. in releaſing and dit- 
charging ſuch poor priſoners who ſhall be impriſoned at 
my deceaſe, in the priſons of the Flett, or ——, or one 

them, ſituate in the City of London, as my ſaid execu- 
tors ſhall think fir; my ſaid executors having, a regard 
therein to ſuch poor priſoners as have been fober and in- 
duſtrious, and are fo confined by reaſon of loſſes and miſ- 
fortunes, and have not t idleneſa, drunkenneſs or 
debauchery fell into ſuch condition ; provided neverthe - 
leſs, that if I in my life-time, after the date of this my 
will, ſhall have applied or expended the ſum of 10000. 
for the diſcharge of ſuch poor priſoners, then my faid 
executors ſhall be diſcharged from the ſaid of 
1000 l. herein before given and bequeathed, and the f 
ſhall ceaſe and be void. 7 | 

WIN, (Sax. Prelium) In the beginning or end of the 
names of places, ſignifies that ſome great battle was fought, 
or vi ained there. Cowell, edit. 1727. 

WIN LSEA, The hundred of Winchelſea, where 
to be deemed as two diſtin& hundreds. g & 10 Mill. ;. 


40. ſect. 11. 
Wilkens, A kind of engine to draw barges up the 
water againſt the ſtream, mentioned in ſtat. ar Foc. 


"WIN 
, CHESTER (Staiute of) is 13 Ed. 1. ff. 2. 7 Re. 

C, 0. 7 

n and WANLASS, corrupt- 

» Windlaſs, (Windaſſum,) Is a term in hunting, (as, to 

ive he % ſignifying the chaſing 2 ſtand, 
1 a bow or gun to ſhoot. Cowell, 
edit. 1727. 

WIND-MILL, a man may not erect a wind- mill with- 
in any foreſt, becauſe it frights deer, and draws 
to the diſquiet of the game. F. Jenes Rep. 293, 

WINDOW-TAX. Stat. 6 Geo. 3. c. 38. (intitled, an 
act for repealing the ſeveral duties upon houſes, windows, 
and lights; and for granting to his Majeſty other duties 
upon houſes, windows, and lights) recites act 20 Geo. 2. 
31 Geb. 2. and 2 Geo. 3. and enacts, That from and after 
the 8 1766, all the rates — 
on houſes, upon windows, or lights, 
ſaid three ſeveral adds of parliament, Fete, ron 
mine, and be no longer paid, or payable; except only 
ſuch monies as ſhall have become due in reſpect of the ſaid 
rates and duties aſſeſſed at any time on or before the ſaid 
roth day of October 1766, and which ſhall be in arrear 
and unpaid. : 

Sea. 2. And that from and after the faid 1oth day of 
October 1766, there ſhall be charged, raiſed, levied, and 
paid, unto his Majeſty, his heirs and ſucceſſors, the ſe- 
veral and reſpective rates and duties upon houſes, and up- 
on windows, or lights, herein after mentioned; that is 


to ſay, | 
For every -houſe inhabited, which now is or 
hereafter ſhall be er within that part of Great Britain 


called England, the yearly ſum of three ſhillings. 

For every dwelling-houſe inhabited, which now is or 
hereafter ſhall be erected within that of Great Bri- 
tain called Scotland, the yearly ſum of one ſhilling. 

And for every window, or light, in every dwelling- 
houſe inhabited, or to be inhabited, within and through- 
out the whole kingdom of Great Britain, which ſhall 
contain ſeven windows, or lights, and no more, the fum 
of 24. for each window, or light in fuch houſe. 

For every window, or light, in every dwelling-houſe 
as aforeſaid, which ſhall contain eight windows or lights, 
and no more, the yearly ſums of ſixpence for each win- 
dow, or light, in fuch houſe. bh 

For every window, or light, in dwelling-h 
As aforeſaid, which ſhall contain _— lights, 
and no more, the yearly ſum of $4. for each window, or 
light, in ſuch houſe. 


10 A 


For 


WIN 


For every window, or light, in every dwelling-houſe 

as afore aid, which ſhall contain ten windows or lights, 
and no more, the yearly ſum of 10 d. for each window, 
or light, in ſuch houſe. ; 
For every window, or light, in every dwelling-houſe 
as aforeſaid, which ſhall contain eleven windows, or 
lights, and no more, the yearly ſum of 15. for each win- 
dow, or light, in ſuch houſe. 

For every window, or light, in every dwelling-houſe 
as aforeſaid, which ſhall have twelve windows, or lights, 
and no more, the yearly ſum of 1s. 2d. for each win- 
dow, or light, in ſuch houſe. 

For every window, or light, in every dwelling-houſe 
as aforeſaid, which ſhall contain thirteen windows, or 

his, and no more, the yearly ſum of 1 s. 4d. for each 
window, or light, in fuch houſe. 

For every window, or light, in every dwelling-houſe 
as aforeſaid, which ſhall contain fourteen, fifteen, ſixteen, 
ſeventeen, eighteen, or nineteen windows, or lights, and 
no more, the yearly ſum of 1 5. 6d. for each window, or 
light in ſuch houſe. 


| 


W INN 
the execution of this act, on or before the 11th of Of. 
1766. 
Sec. 10. Separate aſſeſſments to be made out for theſe 
duties, and to be certified and returned by the 23d of 
| December 1766; ſurveyors to certify their ſurcharges for 
the half- year's aſſeſſment, by the 20th of Feb. 1767 ; ap- 
peals to be heard between the 6th of March and 4th of 
April 1767, duplicates of the aſſeſſments to be trammit- 
ted as formerly; after the 5th of April 1767, the aſſeſſ- 
ments to be made for the whole year. 
Sec. 11. Monies ariſing by the former rates to be ap- 
plied as the preſent. 
Seck. 12. The ſum of 91,485 J. os. 6d.3 to be 
replaced out of the ſaid rates, to the ſinking fund, in lieu 
of the like ſum payable thereout by virtue of act 20 
Ges. 2. | 
Sect. 13. The ſum of 93,217/. 10s. 1d. and one 
ſixth, to be reſerved annually at the Exchequer out of the 
laid rates, towards paying the annuities eſtabliſhed by 
act 31 Geo. 2. | 
Sect. 14. Surplus monies to be carried into the ſinking 


For every window, or light, in every dwelling-houſe | fund. 


as aforeſaid, which ſhall contain twenty windows or 
lights, and no more, the yearly ſum of 1 . 7d. for each 
window, or light, in ſuch houſe. 

For every window, or light, in every dwelling-houſe 


as aforeſaid, which ſhall contain twenty-one windows, | 


or lights, and no more, the yearly ſum of 1 f. 8d. for 
each window, or light, in ſuch houſe. 

For every window, or light, in every dwelling-houſe 
as aforeſaid, which ſhall contain twenty-two windows, 
or lights, and no more, the yearly ſum of 15. gd. for 
each window, or light, in fuch houſe. 

For every window, or light, in every dwelling houfe 
as aforeſaid, which ſhall contain twenty-three windows, 
or lights, and no more, the yearly ſum of 1-5. 10 d. for 
each window, or light, in ſuch houſe. 

For every window, or light, in every dwelling-houſe 
as aforeſaid, which fhall contain twenty-four windows, 
or lights, and no more, the yearly ſum of 1 5. 11d. for 
each window, or light, in ſuch houſe. 

And for every window, or light, in every dwelling- 
houſe as atorefaid, which ſhall contain twenty-five win- 
dows, or lights, or upwards, the yearly ſum of 25. for 
each window, or light, in every ſuch houſe. 

Sef. 3. Provided nevertheleſs, that it is the true in- 
tent and meaning of this act, that the ſaid ſeveral and 
reſpective yearly ſums herein before charged upon every 
window, or light, contained in every 
houſe as aforeſaid, ſhall be paid over and above the ſaid 
reſpective duties of 3s. and 13. upon houſes before men- 
tioned. 


Sec. 4. Provided always, that no houſe or cottage in | 


that part of Great Britain called Scotland, that has not 


more than five windows, or lights, ſhall pay, or be liable | 


to pay, the duty of 14. impoſed on each houſe by this pre- 
ſent act. 


Sef. 5. And that if any rate or aſſeſſment hath been or | 


ſhall be made in purſuance of the ſaid former acts, or any 


of them, for raiſing all or any of the rates and duties | 


thereby granted upon houſes, windows, or lights, for 
and in reſpect of the quarter, half-year, or any other 
time, after the ſaid 10th day of Ociober 1766; every 
ſuch rate or aſſeſſment, ſo far as the ſame relates to the 
railing ſuch rates and duties in reſpect of ſuch quarter, 
half-year, or other term, after the ſaid roth day of Octo- 
ber, ſhall be null and void. | 


Sec. 6. And that the rates and duties by this act grant- 


ed ſhall be paid quarterly, at the four moſt uſual days 
of payment in the vear ; that is to ſay, on the 5th of Ja- 
zuary, 5th of April, the 5th of July, and the 1oth day 
of O:ber, by even and equal portions; the firſt payment 
thereof to be made upon the 5th day of January 1767. 


Secl. 7. Theſe rates and duties, and arrears of former 


acts, to be paid into the exchequer, according to the rules, | 


Lc. preſcribed in two acts of 20 Ges. 2. and in acts 21 
and 31 Ges. 2. and 2 Ces. 3. and all the powers, autho- 
rities, Sc. of the ſaid acts are extended to this act. 

Sect. g. Commidioners for the recited acts to meet for 


ſuch dwelling- 


Sef. 15. Treaſury to make good out of the ſinking 
fund, any deficiency of the duties upon coals, culm, and 
cinders, after the 10th of October, to pay the annuity due 
to the Soutb-ſea company. | 
W The mayor and bailiffs, &c. of Windſor 
are to maintain the great bridge there, and receive tolls 
for carriages, cattle, &c. paſſing over it, and barges go- 
ing under the ſame. Stat. 9 Ges. 2. c. 15. | 
| INE, The old aſſize of wine, Judic. pillor. 51 H. 3. 
ft. 6. /. 2. Ord. pro. piſtor. incerti temp. c. 5. vol. 1. 
186. | 


Mayor, c. of London to preſent wine fold againſt the 
afſize, 6 EY. 1. c. 15. 

Wines ſhall be fold reaſonably, and ſhall be eſſayed 
twice in the year, 4 Ed. 3. c. 12. 

Foreſtalling Gaſcain wines, felony, 27 Ed. 3. ff. 1. c. 
5. repealed, 37 Ed. 3. c. 16. ä 
No Gaſcain wine ſhall be bought but in ports, 27 Ed. 
3 1. c. J. 39 KN. 3. fl. . c. 10. 42 Ed. 3.c.8. 

mportation of wine may be regulated by the King, 
38 Ed. 3. ff. 1. c. rt. | 

Fngliſhmen, not artificers, 
43 Ed. 3. c. 2. 

The price of wines limited, 5 R. 2. ff. 1. c. 4. 6R. 
2. 4. 7. 24H. 8. c.6. 7E8.6. c.5. 
Retailing of ſweet wine and claret prohibited, 5 R. 


„ 


may buy wines in — 


2 1. c. . 

New 2 by the King's officers in Guienne pro- 
| hibited, 23 H. 6. c. 17. 

The meaſure and cuſtom of Malmfey, ) H. 7. c. 8. 

French wine not to be imported between Michuelmas 
and Candle mas, 23 H. 8. c. 7. | 

The prices of wines to be aſſeſſed by the King's great 
| officers, 23 H. 8. c. 7. 28 H. 8. c. 14. 34&33H 8. 
. „. IAC «23 £* 3 

Perſons reſtrained from keeping wine in their houſes, 
T#4 6.5.5. 42 a 

The number of taverns reſtrained, 7 Ed. 6. c. 5. /. 3. 

Selling wines to be drank in the ſeller's houſe prohibi- 
ted, 7 Ed. 6. c. 5. J. 2. | 

The prices of wines by retail to be limited by procla- 
mation, 5 El. c. 5. .. 25. 

Wine not to be retailed without licence, 12 Car. 2. 
. . | 
The penalties of retailing mixed wine, 12 Cur. 2. 
| 6. 26. þ 1. | 
| The prices of wines to be limited by the Lord Chan- 
cellor, &c. 12 Car. 2. c. 25. ,. 13. 

Duty on wine, &c. imported, 18 Car. 2. c. 5. {. 6. 
continued, 1 G. 3. C. 16. 
| An impoſt upon wine, 20 Car. 2. c. 1. 22 Car. 2. 
6. 3. 3© Cay. 2. c. 2. 

The profits of the wine-licence inveſted in the crown, 
and an equivalent granted to the Duke of York, 22 & 23 
Car. 2. c. 6. 


A duty of 81. per ton upon Freneb wine, and 12/. up- 


E wines, 1 Fac. 2. c. 3. 


Made 


r | „ 
Made perpetual by 9 Ar. f. 21. and 3 Geo. 1. c. 9. WFTHERNAM, (Petitum Namium, compounded o 
and part of the Soutb-Sea fund. f the Saxon Mytber, altera, & Nam, captio) Is a 33 
Retailers to fell wine onl yr Meaſures, 1 V. taking, as the taking or driving a diſtreſs to a hold, or 
& M. c. 34. J. 19. 2 V. & M. fe. 2. c. 14. . 3. out of the county, io that the ſheriff cannot upon the 
Penalty of adulterating wine. 1 V. & M. c. 34. | replevin make deliverance thereof to the party diſtrained. 
. 3 . In which caſe the writ of Mitbernam, or de Votits Namio, 
ines of Hungary may be imported from Hamburgh is directed to the ſheriff for the taking as many of his 
as Rheniſh wine, 1 Ann. ſt. 1. c. 12. J. 112. beaſts that did thus unlawfully diſtrain; or as much goods 
Contents of the gallon of wine, 5 Au. c. 27. J. 17. of his into his keeping, till he hath made deliverance of 
Importation of French wine permitted, 9 An. c. 8. the firſt diſtreſs: Alſo if the beaſt lie in a fortlet or 
The allowance on damaged wine regulated, 6 Geo. 1. | caſtle, the ſheriff may take with him the P:ſſe Comitatus, 
c. 12. /. 2. 5 and beat down the caſtle, as appears by the Statute of 
The times for exporting wines enlarged, 6 Geo. 1. Weſtm. 1. cap. 20. and Britton, cap. 27. Withernam, ac- 
4. 2. K. cording to Bracton, lib. 3. tract. 2. cap. 37. and Neſtm. 2. 
Not to diminiſh the duties of priſage and butlerage, cap. 2. ſeems to ſignify an unlawful diſtreſs made by 
6 Geo. 1. c. 1. him that has no right to diſtrain. Cocuell, Edit. 1727. 
No allowance for freight of wine, unleſs ſhipped in See RzeLevin. 
caſks from its place of growth, 8 Ges. 1. c. 18. ſ.19.,  WITHFRSAEE, An apoſtate, a perfidious renegado. 
Allowance for wine ſtranded, 8 Geo. 1. c. 18. /. 20. Leg. Canuti Reg. cap. 27. 
27 Gee. 2. c. 18. . 5. | WTTNESS, /teſtis) is one that gives evidence in 2 
wines may be ſold for diſtilling, or making cauſe; an indifferent perſon to each party, ſworn to 
vinegar, 12 Geo. 1. c. 28. /. 20. | ſpeak the truth, the whole truth, and nothing but the 
The duties on wine lees altered, 1 Geo. 2. c. 17. truth : And if he will be a gainer or loſer by the ſuit, he 
Wine not to be imported in bottles or ſmall caſks, ſhall not be ſworn as a witneſs. 2 Lil. Mr. 700. 


+: Gan 2. © £7. Rule upon a witneſs to an arbitration bond, to make 
Saving of the privileges of the univerſities, 10 Geo. 2. affidavit of the execution. Stran. Rep. 1. 

c. 19. / 2. 30 C. 4. c. 18 f$ Where the ball is a ſubſcribing witneſs, he ſhall be 
Wine not to be ſold without licence at the univerſities, | obliged to teſtify. S!run. 406. | 

17 Geo. 2. c. 40. . 11. Attachment granted againſt a witneſs for not attend- 


An additional duty of tonnage on wine, 18 Geo. 2. c. 9. ing a Subpena. Stran. 5 10. 

Wine imported in the out-ports not to be brought ' A witneſs ought to have reaſonable notice of a uial. 
within 20 miles of the Royal Exchange, without paying Stra. 510. 
the London duty, 26 Geo. 2. c. 12. Attachment againſt a witneſs for not attending a trial. 
The commiſſion for granting licences to retail wine Stran. 8 10. 


by virtue of 12 Car. 2. to ceaſe, and the duties, toge- | There muſt be perſonal ſervice on a witneſs to war- 
ther with new duties, to be levied by the commiſſioners ' rant an attachment. Stra. 1054. 


of the ſtamp-office, 30 Geo. 2. c. 19. No attachment againſt a witneſs, unleſs reaſonable 

The act not to be prejudicial to the vintners com- : expences were tendered him. Stran. 1150. | 

pany, 30 Geo. 2. c. 19. | | Attorney preſent at putting in an anſwer, not obliged 
The penalty of retailing abated, 32 Geo. 2. c. 19. to give evidence of it. Stran. 1122. 

No diſcount on wine licences, 32 Geo. 2. c. 19./.2. | What age the law will allow an infant to be witneſs 
An additional duty of $1. per ton on all French wines | at. Stran. 700. - 8 

imported, 3 Ges. 3. c. 12. | A witneſs to a deed becoming adminiſtrator, &c. his 


And on all other wines imported, 4 J. per ton. Bid. band be proved. Stran. 34. 
WINTER-HEYNING, Is that daten comprehended | If Coed bogs intereſted, his depoſition taken 
between the 11th day of November, and the 23d April, | before cannot be read. Stran. 101. 
which time by the act made 20 Car. 2. c. 3. is excepted | Laying a wager on the cauſe does not incapacitate for a 
from the liberty of commoning in the Foreſt of Dean. | witneſs. Stran. 652. | 5 
Cowell, edit. 1727. Party whoſe deed is forged, no witneſs. Stran. 
| WIRE, Penalty on importing foreign card wire or iron | 728. : | 
wire for making of wool cards, 13 & 14 Car. 2. c. 19. Bankrupt not admitted to prove bis own a& of bank- 


Iron wire, 2 W. & M. fefſ. 2. c. 4. J. 16. ruptcy. Stran. 828. | 
Steel wire, 2 V. F. M. ſeſſ. 2. c. 4. /. 17. If the witneſs to a deed becomes infamous, he is con- 
Latten, braſs or copper wire, and gold and filver wire | ſidered as dead. Stran. 833. | 
imported, to what duties liable. 4 V. & AM. c.5.ſ.2. | Quaker no witneſs in an appeal of murder. Stran. 
Braſs wire how exempt from payment of duties on | 855. 
exportation. 7 An. c. 8. . 8. Affidavit of one convicted of forgery not to be read 


WIS TA, A meaſure of land among the Saxons ; being | to ſupport a complaint. Stran. 1148. ; 
the quantity of half a hide, and the hide 120 acres. Offa | Party ſuppoſed to be defrauded ; allowed a witneſs in 
virgatæ unam bidam faciunt ; wiſta vero quatuor virgatis | perjury. Stran. 1229. 
conſlat. Mon. Ang. Tom. 1. p. 133. | A bond proved by co-obligor. Stran. 35. 
VWITAM, Secundum witam jurare, Is for a perſon to Vendor witneſs as to title, where no covenant for 
purge himſelf by the oaths of fo many witneſſes, as the | warranty. Stran. 445: i 
offence required. Lege Inæ, cap. 63. Wife of Prochein Amy a witneſs. Stran. 506. 

WITCHCRAFT, Uſing of wasfelony by ſtat. 1 Fac. 1. | Prachein Amy no witneſs. Stran. 1026. 


cap. 12. repealed by 9 G. 2. c. 5. See CoxnJuRaTION. Guardian on record not a witneſs. Stran. 506. 
WITFE, A Saxen word, uſed for puniſhment ; a pain, | Proprietor of a note a witneſs on an indictment for 

penalty, mul, Fc. And witefree is a term of privilege | tearing it. Stran. 595. 

or immunity from fines and amercements. Sax. di. | Party to uſurious contract cannot be called to prove 

From hence come the words bloodwite, lecherwite, &c. | a payment. Stran. 633. 


WITENA-GEMOT, (Sar. Conventus Sapientum) | Giver of note no witneſs on indiQtment for perjury in 
Was a convention or aſſembly of great men to adviſe and ing an agreement relating to it. Stran. 1043. 
aſſiſt the King, anſwerable to our patliament, in the time | fendant in ejectment no witneſs on indictment for 
of the Saxons. | | | perjury at the trial. Stran. 1104 

WITENS, Were the chief of the Saxon lords or | One whoſe wife has an annuity deviſed for her ſepa- 
thanes, their nobles and wiſe men. Sax. Di. tate uſe, is not a good witneſs to the will. Strang 


WITERDEN. A taxation of the weſt Saxons, ings 1253. 
by the publick council of the kingdom. Chart. þ- | | : w. 
wolf. Reg. Anno 855. EO, | ifs 


ina of another manor. Stran. 658. 
informer intitled to part of the penalty is no wit- 


95» 1054- 
— 2 — in action per quod 
amiſit. Stran. 944 
action againſt the maſter for the of 
* rr 
Stran. 1083. 


claims wages, no witneſs concerning the 


2 — 
excepts to a w im af - 
terwards. Siren. 480. | bg 

A witneſs admitted where remotely intereſted. Strax. 

7 
s A ade — „ 
to indemnify ; he is no witneſs to prove the property, in 
an action againſt the company's ſervant. Stran. 575. 

Where there are two „ 
an officer, he who has but one only may be a witneſs. 
Stran. 583. 5 

Where one defendant is fined, he is a witneſs for an- 
other. Fran. 633. 

The tenant in poſſeſſion cannot be made a witneſs in 
. Stran. 632. 

A corporator who has ated under the right claimed, 
may be a witneſs to prove the uſage. Stra. 1069. See 
Evidence. | | 

WOAD, A profitable herb much uſed for the dying of 
| — W406 Stat. 7 H. g. cap. 2. See 

SHIPS. 

WOLD, {Sax.) Signifies a down, or campaign 

void of wood; as Stow in the Welds, Cotſwold 
in Glouceſeer ſhire, Ec. | 

WOLFESHEAD, or WOLFORHEFOD, Sax.) 
Caput Lupinum, was the condition of ſuch as were out- 
lawed in the time of the Saxons; who if they could not 
be taken alive to be brought to juſtice, might be ſlain, and 
their heads to the king ; for they were no more 


accounted of than a wolf's head, a beaſt ſo hurtful to man. | 


. Edw. Conf. Bradt. lib. 3. 
OMEN, Laws relating to. A woman is e of 
being a ſexton, and uf voting at an election for one. 
2 Strange 1114. A baſtard is within the ſtatute of P. 
& IM. againſt taking away young women. Bid. 1161. 

The chancellor to vacate obligations, ſtatutes or recog- 
r „ obtained from women by fraud and impoſition. 
31 H. 6. c. 9. | 

Shall have livery of their lands at fourteen. 39 H. 6. 


=" 
The penalties of taking away women children from 


their guardians, or marrying 485 P. & M. 
c. $. 

The penalty of a woman child conſenting to a 
raviſhment. 4 & 5 P.& M.c. 8. ,. 6. Fer other mat- 


ters, fee BARON Ax D Feme, Bicanmy, Magic, 
Raye, Fzro rv. 


WONG, a Saxen word for field. Spelm. 


It 


W O O 


Stat. 35 Hen. 8. c. 17. ſe. 1. enaQts, that 
= 12 ils in an acre of wood under 24 


— 
— 


; 


"JE 


Underwoods felled at 14 years growth, or 
ſhall during 4 years next after the 20th of April 
eir felling, be preſerved from deſtruction of cattle, 
rood 


| 


: 
4 


1 


that the owner thereof ſhall forfeit for every 


28 


| 


14 years gro 


ſhall duriog 
ling de prelerved as aforeſaid, upon the like 


F. 3. ſhall convert into paſture or tillage any 
ſuch underwood or coppice, containing two acres or 
above, which now be wood or underwood, and put or 
reſerved to | 


f 


7 
4 


5 


i 


Sc. 9. Half of the forfeitures to be to the king, the 
other half to him that will ſue for the ſame by bill, 
— action of debt or information, in any of the 

ing's courts of record, in which no protection, wager 
of law, or effoign ſhall be allowed. 


he Stat. 35 H. 8: for not ſenci 
of coppices; Firſt ion was, that it is not alledged 
that the defendant lawful intereſt in them, as the 
words of the ſtatute are. 2dly, Becauſe it is ſhewn that 
| Certain coppices were cut, but ſhews not what coppices 
they were. 3dly, Becauſe it is recited that he ſhall for- 
feit for every rood 3s. 4 d. where it ſhould be for every 
rood of land. But it was ſaid the parliament roll is rood 
of land; and fo was the laſt impreſſions; but for the 
two firſt exceptions the party was diſcharged. Cro. Ez. 
117. pl. 21. Mich. 30 & 31 Eliz. in B. R. Edwards 


v. £b 1 

Intormation this ſtatute for grubbing up wood in 
Buckinghamſhire, Contra flatuti 3 na. 2 verdict 
for the plaintiff it was moved in arreſt of judgment, 
it, That it is not mentioned in the information, that 
the wood was growing at the time of the act made; for 
ſo the words of the ſtatute run and ſo it ought to be ſes 
forth, as upon the 5 Eliz. concerning apprentices ; which 
has been often adjudged. To which it was anſwered, 
that the proviſo in the ſtatute is general, and not tied 
up to wood growing at the time of the act; and Contra 
312. The court conceived the exception fatal, and that 
it could not be ſupplied by the words Cantra formem 
Statuti; for they do but make the concluſion upon the 
caſe before ſet forth, and are themſelves no part of the 
| caſe, but diſcloſe the reſult of the premiſles, and will 
not of themſelves make a caſe without ſufficient pre- 
miſſes, which ought to ſet forth the law, as it is upou 
the ſtatute. Et adjournator. But afterwards judgment 
was arreſted upon this exception. Hard. 105. pl. 1. 
Trin. 1655. Morby v. Urlin. | | 

Exception to an information upon this ſtatute was, 
becauſe by the ſtatute of 21 Jac. 1. the information 
ought to be brought and tried in the proper county. 
But it was anſwered that this is a miſtake ; fr that law 
takes place only in ſuch caſes where juſtices of peace, or 
[8 aſſiſe, have power by law to hear and determine; 
but by this act of parliament, upon which the preſent 
information is grounded, they have no power at all; 
| for the proſecution is tied up to courts of record, and 
thus that law has always been conſtrued. Hard. 105. 
fl. 1. Trin. 1657. Morby v. Urlin. 

On felling woods where others have common, one 
quarter to be incloſed, 35 H. 8. c. 17. f. 7. 

After two years owners may put colts and calves into 
incloſed woods, 35 H. 8. c. 17. f. 20. 

Penalties of exporting wood without licence, 1 & 2 


In information upon 1 


F. & M.c. 5 | 
Timber titrees ſhall not be coaled for iron works, 


Oaks 


| 1 El. c. 15. 


0 0 


Oaks to be felled in barking time, 5 EH. c. 3. 

Woods to be incloſed two years longer, and farther 
directions about putting in cattle, 13 El. c. 25. /. 18. 

Wood growing within 22 miles of London, Ic. not to 
be coaled for iron works, 23 El. c. 5. 27 El. c. 19. 

Penalties of ſtealing wood or deſtroying young trees, 
15 Car. 2. c. 2. | 

For the preſervation of timber in the foreſt of Dean, 
20 Car. 2. c. 3. 


Penalties of malicious cutting down trees, 1 Geo. 1. c. 
48. 6 Geo. 1. c.16. 


Damage to be made good by pariſh, 1 Geo. f. c. 48. 
6 G. 1. c. 16. 


Wood, underwood and coppices, how taxable, 30 G. | 


2.6.3 fog 
Collector, Sc. impowered to cut down and fell wood 

growing on wood - land aſſeſſcd, where no diſtreſs is to be 

had, 4 G. 3. c. 2. /. 38. Sec Tusk, TrEEs. 

— -CORN, Some quantity of oats or other 


grain, paid by cuſtomary tenants to the lord, for liberty | 


to = up dead or broken wood. Cowell, edit. 1727. 
/OOD-GELD, (Woadgeldum) Seems to be the ga- 
thering or cutting of wood within the foreſt, or money 
paid for the ſame to the foreſters; and the immunity from 
this by the King's grant is by Crampton called woadgeld, 
fel. 157. Co. on Litt. fol 233, ſays, it ſignifies to be free 
from payment of money, for taking wood in any foreſt. 
Cowell, cdit. 1727. | 


VWOODIIEN, Are thoſe in the foreſt that have charge | 


eſpecially tv look to the King's wood. Cromp. Jur. fol. 
146. 
*WOODMOTE, Is the old name of that court of the 
fore4, which is now, ſince the ſtatute of Charta de Fo- 
reſta, called the Court of attachments, and by that ſtatute 
is held every forty days, but was wont to be held at the 
will of the chief officers of the foreſt, without any cer- 
tain time. See Manwood's Foreſt Law, cap. 22. fol. 207. 
WOODPLEA-COURT, Is a court held twice in the 
year in the foreſt of Clun in Com. Salop, for determining 
all matters of wocd and agiſtment there, and perhaps was 
anciently the ſame with wiodmeote-court. Cowell, edit. 


1727. | 
'WOODWARD, /wcadwardus) Is an officer of the 


foreſt, whoſe function you may underſtand by his oath | 


ſet down in Cramp. Fur. fal. 201. Woodwards may not 
walk with bow and ſhafts, but with foreſt bills. 
zuged, part t. pag. 189. | 

WOODSTCCK, Wool and yarn may be ſold in 
Waodſlack on market and fair days, 18 Eliz. c. 21. See 
Marr.roRoOUGH,. 

WOOL, Maletoute of wool releaſed, 25 Ed. 1. c. 7. 

Nothing ſha!! be taken in the name of maletoute of a 
ſack of wool, St. de tall. nan conced. 34 Ed. 1. ft. 4. c. 


a Exportation of wool prohibited, 11 Ed. 3. c. i. By 
Engliſhmen felony, 27 Ed. 3. ft. 2. c. 3. c. J. c. 12. 31 
Ed. 3. fl. 1. c. 9. 38 Ed. 3. fl. 4. c. 6. 
Cuſtom on wool limited, 14 E. 3. ff. 3. 
The price of wool ſhall be tree, 18 Ed. 3. ft. 2. c. 3. 
The ſeller not bound to warrant the packing, unlets by 
deed, 28 Ed. 3. c. 13. | 
The packing not to be warranted, 13 R. 2. ff. 1. c. g. 
Weight of wool, 13 Ld. 3. ft. 1. c. 2. 
What refuſe may be made of wool, 31 Ed. 3. ff. 1. 
c. 9. 13 R. 2. fl. 1. c. g. 
Subſidy ſhall not be paid for the package, 34 Ed. 3. c. 
I 
38 to denizens to export wool, 34 Ed. 3. c. 21. 
Nothing ſhall be demanded but the ancient cuſtom, and 
ro ſubſidy ſhall be ſet on wool without aſſent of parlia- 
ment, 35 Ed. 3. c. 11. 
The tor!citure of lands and goods on denizens expor- 
ting wool diſcharged, 45 Ed. 3. | 
Regrating of wool prohibited, 14 R. a. c. 4. 22 H. 
8. c. 1. 37 H. 8. c. 16. 5 & 6 HA. 6. e. 7. | 


None ſhall buy woollen yarn but to make cloth, 8 HF. . 6 


6. c. 5. 

Wool for exportation ſhall be duly packed, 8 H. 6. 
6. 22. 1R.3.c.8. . 14. 

Vor. II. Ne 140. 


W O O 
| Thrums and woollen yarn not to be exported, 8 H. 6. 


c. 23. | 
_ Exportation of wool to the north of Teeſe, Ec. prohi- 
bited, 3 Ed. 4. c. 1. 
1 what places wool may be exported to Calais, 4 
4. ©. 2, 3. | 
Contracting for wool before it is ſhorn, reſtrained, 4 
Bd. 4. c. 4. 4 H. . c. 11. 
| To be carried only to Calais, 12 Ed. 4. c. 3. 14 £8. 
4. . 4. | 
Exportation of cloth unſhorn, permitted, 5 H. g. c. 3. 
| Revocation of letters patent made to the citizens of 
r 
| eits in w . 
Tr r 
Inhabitants of Halifax — to buy wool and ſell 
in, 2 6 3 P. M. c. 13. 
| ool and yarn may be freely bought and ſcld in the 
matket and fairs at New Wordftock, 18 EL. c. 21. 
W ool-cards not to be imported, 39 El. c. 14. J. 2. 
Penalties of whipping, &c. on artificers imbeziling 
wool or yarn, 7 Fac. 1. c. 7. 1 Ann. ft. 2. c. 18. 
Offenders not making ſatisfaction to be ſet in the ſtocks, 
7 


it 


. 1. 6. 7. L 2. 

Exportation of ſheep, wool, woolfells, fuller's earth, 

and * prohibited, 12 Car. 2. c. 32. made 

4 14 Car. 2. c. 18. 788 JJ. 3. c. 28. 

9 & 10W. z. c. zo. | 
Peay es comet ſhips knowing offences, 12 Car. 

3 33 |. 3 

Ships of aliens importing prohibited woel forfeited, 


„n 
to extend to rom Southampton to 
Jerſeys Guernſey, &. 12 Car. 2. c. 32. ſ. 13, 14. 

he preſſing of wool in „or laying it near the 
ſhore, prohibited, 13 & 14 Car. 2. c. 18. C 17. 
— 624 13& 14 Car. 2. 
c. 18. / 9. 
Foreign wool-eards or card - wire not to be imported, 
13 & 14 Car. 2. c. 2. ſ. 19. 
| For buying woollen, 18 Car. 2. c. 4. 
| Noeorps to be buried but in woollen, and affidavit to 
be made, 30 Car. 2. c. 3. 32 Car. 2. c. 1. 
Directions for the entering and regiſtri 
is removed, 1 V. & M. c. 32. 7&8 
& 10W. z. 40: 5. 
| Quantity of wool that may be tranſported to Guernſey, 
Ferſey, &c. 1W.& M. ft. 1. c. 32. ,. 14. 
| hips exporting wool forfeited with treble value, Fc. 
7&8W. 3. c. 28. /. 8. 
| Ships to cruize to prevent exportation, 7 & 8 V. z. 
c. 28. . 14. 10 C11 C. 10. / 16. 5G. 2. . 21. 
Tiriſb wool not to be imported at Exeter, 4 & 5 J. & 
M. c. 24. J. 10. 
Directions for buy ing and ſelling wool in Kent and Suſ- 
ſex, 9 & 10 V. 3. c. 40. .. 4 

Wool and woollen manufactures ſhall not be exp 
from Ireland to any place but England, 10 & 11 W. z. 
c. 10. 
Ship importing contrary to the act forfeited, 10 C11 
W. z. c. 10. f. 2. 

The ports in Ireland and England for ſhipping and land- 
ing wool, 10 1 z. c. 10. / 10. 4 Am. c. 7. 12 


Geo. 2. c. 21. f. 5. 25 G. 2. c. 14. J. 19. 26 C. 2. 
c. 8. 


Penalty on commanders of ſhips conniving at expor- 
tation of wool. 10 & 11 V. 3. c. 10. f. 18. 

No wool or woollen manufacture of the Plantations 
ſhall be exported, ro & 11 V. 3. c. 10. , 19. not to 
extend to gunners ſtores, Sc. 11 & 12 l. 3. c. 13. [.g. 


Regulations of the penalties of exporting Jriſb wool, 
3G. 1. c. 21. / 4 


Exporters of wool not paying the penalty, may be 
tranſported, 4 C. 1. c. 3 25 
Returning, felony, wi clergy, 4 Geo. 1. . 11. 


a 
2 


of wool that 
+ Jo c. 28. 9 


—— 


©" Proviſions againſt ex 


exporting wool, extended to wool- 


fells, fullers earth, Ec. 5 G. 1. c. 11. T 14. 
10 B 


Wool 


W O R 


Wool laid near the ſhore in Ireland, forfeited, 3 G. 1. 


e. 11. / t. 
of warping bars and trums, 13 G. 1. c. 23. 


10. 
Sixteen ounces to the pound of wool, 13 C. 1. c. 23. 


＋ 2 a | 

Ships to cruize round Great Britain and Ireland, to 
prevent the unlawful exportation of woollen manufac- 
tures, 5 G. 2. c. 21. : 

The duties on riſb woollen yarn imported, taken off, 
12 G. 2. c. 21. hy 1 
Wool to be carried only in Britiſh or Iriſp ſhips, 12 
G. 2. c. 21. / 6. 


Ships how to be qualified for loading wool, 12 G. 2. 


e. 2t. . 7. | 
Exporting wool, &c. contrary to the for- 
feiture of the ſhip, Sc. 12 G. 2. c. 21. /. 11. 
Oppoſing officers ſeiſing wool, &c. felony, 12 C. 2. 
. 28. J. 26. 

*RE of offering to bribe an officer, 12 G. 2. c. 21. 


= Sc. left to dry, 15 C. 2. c. 27. 5 
25 G. 2. c. 14 

Wool =. "UE may be imported into Turmautb, 
25 G. 2. c.19. b 

Wool, c. may be imported from Ireland into Exe- 
ter, 26 G. 2. c. 8. 

Permiſſion 22 
land to any England, 26 G. 2. c. 11. 

Penalty of paying workmen otherwiſe than in money, 
29 G. 2. c. 33. , 3. 30 G. 2. c.12. See Draytry, 
Fxronr, Manuractures, Wooltlttex Maxurac- 
TURES. 


WOOL-COMBERS AND WEAVERS. See Dna- 
PERY, WooOL. | | 
WOOL-DRIVERS, mentioned in ſtat. 2 F 3 P. 
M. cap. 13. Are ſuch as buy wool abroad in the country 
of the ſheep owners, and carry it on horſeback to the 
clothiers, or to market-towns to fell again. Corvell, 
edit. 1729. : 
WOOLFERHEFOD.: See WOLFESHEAD. | 
WOOL-KEY, Its ground, wharf and key, in the 
pariſh of All-ſaints, Burking, in London, veſted in truſtees 
for his Majeſty, his heirs and ſucceſſors, &c. 8 G. 1. c. 31. 
WOOLLEN MANUFACTURES, Combination of 
weavers, wool: combers, c. prohibited, 12 G. I. c. 34. 
29 G. 2. c. 33. 
Extended to combers of Ferſey wool, frame - work 
knitters and ſtocking- makers, 12 C. 1. c. 34. /. 8. and 
to other manufactures, by 22 G. 2. c-27. J. 2. 
Regulations for the payment of wages, 13 G. 1. c. 25 
f. 59. 29 G. 2. c. 23. 30G. 2. c. 12. £8 
Penifhment of end-gatherers, 13 G. 1. c. 23. / 8. 
Having in cuſtody cloth ſtolen from the rack, or wool 
left to dry, firſt offence treble value, third tranſporta- 
tion, 15 E. 2. c. 27. : 
WOOL-STAPLE, mentioned in flat. 51 H. 3. flat 
is, That city or town where wool was fold. See 
TAPLE. 
WOOLWICH See Cyvrcnets. 


WOOL-WINDERS, Are ſuch as wind up every | 


fleece of wool, that is to be pack'd and fold by weight, 
into a kind of bundle, after it is cleanſed in ſuch manner 
as it ought to be by the ſtatute, and to ayoid ſuch deceit 
as the owners were wont to uſe by thruſting in locks of 


refuſe oa, and other droſs, to gain weight. They are | 


ſworn to perform that office truly between the owner and 
the merchant. See the ſtat. 8. H. 6. c. 22. 23 Hen. 8. 
cap. 17. and 18 Eliz. 4 | 
WORCESTER, workhouſe there eſtabliſhed, 
G. 2. c. 23. 4G. 2. . 25. Co ion eſtabliſhed 
relief of poor, 2 Ann. c. 8. market for the 
benefit of the poor, 4 G. 2. c. 25. 
WORSTEDS, Single worſteds may be exported to 


wool, fc. from any part of Ire- 
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22 the duties of Calais, 17 R. 2. c. 3. 

owers given to the wardens of the worſted weavers 

in Norwich and Norfolk, 20 H. 6. c. 10. 23 H. 6. c. 3. 
7Ed. 4. c. 1. 11 H. J. c. 11. 19 H. J. c. 17. 146 

8 H. 8. c. 3. 21 H. 8. c. 21. 26 H. 8. c. 16. 1 Eu. 
. Cc. 6. 


Makers may take apprentices, 14 & 15 H. 8. c. z. 


. 8. 

For avoiding deceits in worſteds, 5 H. g. c. 4. 
Exportation of Norfolk wool and yarn fit for worſteds, 

prohibited, 6 H. $. c. 12. 33 H. 8. c. 16. 

. They who dry worſted ſhall not calendar them, 25 H. 

8. c. 5. 

For the making of ruſſels and fuſtians of Naples, in 

1 7 Ach Lnorhes c. 14. 

Muſt ſerve apprenticeſhip, and how many apprentices 
may be taken, 1 2 P. CM. c. IC we 
Car. 2. c. 5. /. 16, 18. 

For ating the making of ſtuffs in Norwich and 
Norfolk, 13 & 14 Car. 2. ,. 5. See Dravtrxy, Woot, 

ARN. 

WORDS, which may be taken or interpreted by law 
in a general or common ſenſe, ought not to receive 2 
ſtrained or unuſual conſtruction: And ambiguous words 
are to be conſtrued fo as to make them ſtand with law 
and equity; and not to be wreſted to do wrong. A latin 
word in pleading, which fignified divers things, was well 

uſed to expreſs that thing intended to be expreſſed by 
it: Uncertain words in a declaration, are made good and 
certain by plea in bar, where notice is taken of the mean- 
ing of them, and words which are in themſelves uncer- 
tain, may be made certain by ſubſequent or following 
words. The different placing of the ſame words may 
cauſe them to have a different ſenſe ard conſt ruction: 
A word which is written ſhort or abbreviatec, is not 
good without a daſh to diſtinguiſh it: And ſenſeleſs 
words are void and idle; though they ſhall not hurt where 
it is good without them. Nor ſhall words in deeds that 
are needleſs, impeach a clauſe certain and perfe& without 
ſuch words. 2 Lill. 711, 712, 713, 714. Heb. 313. 
See 16 Vin. Abr. p. 199. 5 

WORDS DEFAMATORY. Calling a juſtice of 
peace rogue, Cc. indictable. Stran. 420. 

Words of a juſtice not ſpoke to him, not indictable, 
Stran. 1157. 

Words of a magiſtrate where actionable. Stran. 617. 

He is a rogue of a juſtice of peace, actionable. Stran. 
1168. 

Thief of every thing actionable. Stran. 142. 

You are a rogue, and compounded, c. of a tradeſ- 
man, actionable. Stran. 762. | 

You did ſhut up my ſiſter and murder her, actionable. 
Stran. 1130. | 

Of an attorney, he is a rogue, Cc. he is no attorney, 
actionable. Stran. 1138. | 

Cheating rogue, not actionable. Stran. 696. 

He has received forty days wages for work that might 
have been done in ten days, and is a rogue for his pains, 
of a carpenter, not actionable. Stran. 797. 

You cheated J. S. and ſtood bawd to your daughter, 
Sc. not actionable. Stran. 1169. 

Not actionable to ſay A. had the pox. Stran. 1189. 

Rogue not actionable. Stran. 304. 

Where words are not actionable of themſelves, in an 
adion of conſequential damages the plaintiff may give 
evidence of particular damages. Stran. 666. 

Where words are of themſelves actionable, ſmall ſpe- 
cial damages will not carry full coſts. Stran. 936. 

What not a ſpiritual defamation. Stran. 946. | 

Words tantamount to whore are within the cuſtom of 
London. Stran. 471, 545. 


Strumpet tantamount to whore in Landon. Stran. 


55- 
k The truth of words cannot be 


given in evidence on 
not guilty. Stran. 1200. | 


See ACTION, LIBEL, SLANDER, SCANDA- 
LUM MAGNATUM. 


WORKHOUSES. The moſt conſiderable workhouſe 
in the City of London, is that in Biſtepſeate ffreet wherein 
y employed in 

beating 


ſome hundreds of idle perſons are c 


W R L. 


beating lemp, Fc. and a great many poor children 
maintained and ed cated. Stat. 13 & 14 Car. 2. And 
in the city of Briſtol a great workhouſe is erected, for 
rhe better imploying and maintaining the poor, governed 
* corporation, c. 7 & 8 W. 3. Soin the cities of 

orcefter, Glauceſler and Canterbury, by the Statutes 3 
Ann. 13 Geo. 1. and 1 Geo, 2. For parcchial work. 
ouſes, fee Poor. 

WORT, or WORT H, (from the Sax. Weorth) A 
curtilage or country farm. Matt. Nen. 870. 

WORTHINE OF LAND, b a certain quantity of 

d, fo called in the manor of N. in the coun- 
ty of Hereford : And in ſome places the tenants are called 
W orthies. Conſuetud. Maner. de Hadenbum in Cum. 
Bucks. 18 Ed. 3. 

WRECK, (Wreccum maris,) Is, where a ſhip is pe- 
riſhed on the ſea, and no man eſcapes alive out of it: 
The Civilians call it Naufragium. . This wreck being 

made, the goods that were in the ſhip being brought to 
land by the waves, belong to the King by his prerogative, 
or ſuch other perſon to whom the King hath granted 
wreck. But if a man or a dog, or a cat eſcape alive, fo 
that the party to whom the goods belong, come within a 
year and a day, and prove the good 
ve them again by the proviſion of the ſtatute of Weſtm. 
1. c. 4. and 17 E. 2.c. 11. Co. Vol. 6. fel. 106. Brac lun, 
lib. 2. c. 5. Num. 7. 5 
Normandy, c. 17. is called FVarech, and lati Veriſcum, 
and in ſome ancient charters it is written Seupwerpe, guaſi 
Sea up-werpe, that is, cjectum maris, from Up-werpen, 


ejicere. By which, and other antiquities, it appears that 


wreck did not only recommend goods that came from a 
periſhing ſhip, but whatever elſe the ſea did caſt up up- 
on the land, were it precious ſtones, fiſhes, or the like, 
28 rs by the ſtatute made 17 E. 2. c. 11. called 
Statutum Prerogative Regis. See 2 Inſt. 167. Cowell, 
edit. 1727. 

Stat. Weſtm. 1. 3 Ed. t. c. 4. Concerning wrecks 
of the ſea, it is agreed, that where a man, a dog, or a 
cat, eſcape quick out of a ſhip, that ſuch ſhip, nor barge, 

nor any thing within them, ſhall be adjudged a wreck ; 


but the goods ſhall be ſaved and kept by view of the | 
ſſmeriff, coroner, or the King's bailiff, and delivered into 


the hands of ſuch as are of the town, where the goods 
were fourd ; fo that if any ſue for thoſe goods, and after 
prove that they were his, or periſhed in his keeping with- 
in a year and a day, they ſhall be reſtored to them with- 
out delay ; 2nd if not, they ſhall remain to the King, 
and be teiſed bv the ſheriff's coroners, and bailiffs, and 
ſhall he delivered to them of the town which ſhall anſwer 
before the juſtices of the wreck belonging to the King. 
And where wreck belongeth to another than to the King, 


he ſhall have it in like manner; and he that otherwiſe | 


doth, and thereof be attainted, ſhall be awarded to pri- 
ſon, and make fine at the King's will, and ſhall yield da- 


mages alſo. And if a bailiff do it, and it be diſallowed | 


by the lord, and the lord will not pretend any title there- 
unto, the bailiff ſhall anſwer, if he have whereof; and 
if he have not whereof, the lord ſhall deliver his bailiff's 
body to the King.“ 

Many have doubted what the Common law was beſore 
the making of this ſtatute; and ſome have holden that 


the Common law was, that the goods wrecked 1 
the ſea were forfeited to the King, and that they be for- 


teited alfo fince the ſtatute, unleſs they be ſaved by fol- 


jowing this ſtatute. To this I anſwer with Macrobius, 
Multa ignoramus, que nobis non laterent, ft veterum lectio 
nobis eſſet ſamiliaris; for Braften, who wrote before this 
ſtatute, proves, that this act is but a declaration of the 
Common law. 2 Inft. 166. cites Bract. lib. 3. 42 120. 

Brit. fo. 7, 26, 15. Flet. lib. 1. c. 41. and 2 Inſt. 167. 
cites Mirr. c. 1. f. 13. and c. 3. [A de wrecks. 

IWhere a man, à dog, or a cat] Albeit the Mirror wrote 
after this ſtatute, yet he wrote of the ancient laws be- 
fore the ſame, 2 is more large than the words of the 
act; for therein is named only of a man, a dog, and a 
cat, that eſcapes alive; and this author ſpeaks generally 
of any beaſt, hawk, or other living thing ; ſo as he pur- 
ſues not this act, but treats of the Common law. 2 Inſt. 


y 


s to be his, he ſhall ' 


This in the Grand x of 
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| 167. 5 Rep. 107. b. S. P. in Sir H. Conſlable's caſe. 

And this ſtatute being but declaratory of the Ccmmon 
law, theſe three inſtances are put but for examples ; for 
beſides theſe two kinds of beaſts, all other beaſts, fowls, 
birds, hawks, and other living things are underſtood, 
whereby the owner, ſhip, or property of the goods may 
be known. And Braden yet goes farther, ft certa figna 
poſta fuerint mercibus, & aliis rebur, &c. 2 Inſt. 167, 
1 


| Altho? this ſtatute ſpeaks only of a wreck, yet it ex- 
tends to Flotſam, Fetſam, and Ligan. 2 Inft. = 

The cauſe wherefore originally wreck was given to 
the crown, ſtood upen two main maxims of the Common 
law; 1ſt, That the property of all goods whatſoever 
mult be in ſome perſon. adſy, That tuch goods as no 
ſubjeQ can claim any property in, do belong to the King 
by his prerogative, as treature-trove, ſlrays, wreck of the 
ſea, and others; becauſe of ancient time, when the art 
| of navigation was not fo perfect, nor trade of merchan- 

dize — to ſuch perfection as now it is, it was a mat - 
ter of great difficulty to be proved in whom the proper- 
ty of goods wrecked at fea was. Others have yieided 
| another reaſon, that the King, by old cuſtom of the 
realm, as lord of the narrow tea, is bound to ſcour the 
, fea of the pirates, and petty robbers of the ſea; and to 
it is read of that noble King Elgar, that he weuld twice 
in the year ſconr the ſea of ſuch pirates, Sc. ard be- 
cauſe that could not be done without great charge, he 
law gave unto him ſuch goods, as be wrecked upon the 
ſea, towards the charge. 2 Inſt. 167. 

If a ſhip be ready to periſh, and all the men therein, 
for ſafeguard of their lives, leave the ſhip; and aſter 
the forſaken ſhip periſhes, if any of the men be ſaved, 

and come to land, the goods are not loſt. 2 Inſt. 167. 

If a ſhip on the ſea is purſued with enemies, and the 
men for ſafeguard of their lives forſake the ſhip, and the 
enemies take the ſhip, and ſpoil her of her goods and 
tackle, and turn her into ſea, by the weather the is caſt 

on land, where her men arrived; it was reſolved by all 
the judges of England, that the ſhip was no wreck, nor 
loft. 2 Inſt. 167. cites 5 R. 2. Fiſplalꝰs cate. 

But the goods ſball be ſav-d] Yet if the goods be bona 
peritura, the ſheriff may ſell ſuch goods within the year 
leſt they ſhould periſh, and nothing be made of them; 
| and therefore for neceſſity (which is excepted out of law) 

the ale in that caſe is good within the year. 2 Inſt. 
168. | ; 

So that if any ſue for thoſe goods] Where goods are 
taken as wreck, he who was the owner ought to make 
proof of the property within the year and day after the 
taking ; and otherwiſe he ſhall not re-have them; per 
Nottingham. Br. Wreck, pl. 2. cites 35 H. 6. 27. 
Vet if the owner dies within the year, his executors 

or adminiſtrators may make proof, for that this a& is 
but a declaration of the Common law. 2 Inft. 168. 

Within a year and a day] This year and day ſhall be 
accounted from the ſeiſure made as wreck, for that is the 
thing whereof the owner may take the beſt notice. 2 
Inſt. 168. 5 Rep. 107. b. S. P. in Sir H. Cinfiable; 
caſe ; for tho” the property is in law veſted in the lord 
before ſeiſure, yet till the lord does ſeiſe and takes it into 
his actual poſſeſſion it is not notorious who the perſon is 
that claims the wreck, nor to whom the owner mull re- 
fort to make his claim, and to ſhew his proofs 

But if the King's be wrecked and caſt upon 
ground where a ſubje& has wreck of the ſea, who ſeiſes 
the ſame, the King may make his proofs at any time 
| when he will, and is not confined to a year and a day, as 
the ſubject is. 2 Inſt. 168. S. P. for Nullum Tempus cc- 
currit Regi. Br. Wreck, pl. 2. cites 35 II. 6. 27. 

Now if the goods or merchandize ſo caſt upon the 
land be not ſeiſed, as is aforeſaid, but taken away by 
certain wrong-doers not known, the party may have a 
commiſſion of Oper and Terminer to inquire of them that 
did the treſpaſs, and to hear and determine the fame, and 
to make reſtitution to the party. 2 In. 168. S. P. 


— —— 


and a writ to the ſheriff to return the probes & legales 
bominer. F. N. B. 112. (C) 5 Rep. 107. 5. 108. a. 
| If the wreck belongs to the 
Eing 


In Sir H. Conſtable's caſe. 
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as treaſure-trove in the land, ſtrays fry the like, were 
— non modo totin⸗ i, fed Reipub- 
bur if treaſure be Pound 

2 Inſt. 168. 


. 


ithout paying or 
pleaded that the 


71 N 
2 * Sc. to 
England, Fc. by . 
Sc. per Faugb. Ch. J. in delivering the opinion of the 
court, by theſe words wreck imported, and not imported 
as merchandize, is not to pay the King's ſubſidy ; and 
judgment 22 Vaugh. 160, 168, 170. Hull. 
23 & 24 Car. 2. C. B. berd v. Gaſnald & ab. 
Molloy 276. (8th edit.) lib. 2. c. 571 97 ia 

the like caſe in all circumſtances, Hill. 6. W. 3. C. B. 
between Pawwer and Sir William Portman, the judges, and 
more particularly Treby Ch. I. ſeemed to be of opinion 
that wrecked or flotſam ſhguld pay cuſtom. Ld. 
Raym. Rep. 388. Mich. 10 V. 3. Anon. ſays, that 
mention being made that this point had been argued three 
or four times in C. B. in the cafe of Sir William Court- 


ney v. Bower, he ſaid that he would not have ſuffered | 


more than one argument if it had been in B. R. and that 
pro forma tantum; and that always ſince the caſe of 
Shepherd v. Geſne d, Faugh. 159. it had never been a 


Raym. Rep. 50t. 8. C. of Caurtney v. Bower having been | 
adjudged in C. B. by 3 J. that no cuſtoms ought to be 


paid contrary to the opinion of Treby C. J. a writ of er- 


ror was brought in B. R. and judgment affirmed with- 
out other reaſon given by the court than the authority 


of that caſe in Faugh. 
' * Goods caſt into the ſea to unburthen a ſhip in a ſtorm, 


and never intended for merchandize, are wreck when. 
caſt on the ſhore without any ſhi 
Ch. J. Yaugh. 168. Hill. 
of 


y ſhipwreck. Per Faugban 
2. C. B. incaſe 
d v. S r nd , ” 


Dereli& goods, iz. deſerted by the owners, and caſt 
into the ſea, which happens upon various occaſions, as 
coming from infected towns and places, and for many 


s, that in | all 


ſhould not pay cuſtom. Ed. 


[.8. 
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men 


tho? never purpoſed for merchandize ; but goods caſt over 

to lighten a ſhip are not, by Bradion, nor from bim 
H. Conflable's caſe eſteemed derelict goods; which 
is a queſtion not thoroughly examined; /f autem ea mente, 
ut nolit eſſe Dominus, aliud erit; per Bradl. By Vaughan 
Ch. J. Faugh. 168. in caſe of Shepherd v. Goſnold & 


aÞ. 

In Trover for an anchor, Sc. a ſpecial verdict found 
the plaintiff was poſſeſſed of this anchor, &&c. and 
the manor of M. adjoins to the fea, and that the 

the manor js, that if any ſhip or boat ſailing 

ting on the ſea ſtrike upon the ſoil of the ſaid ma- 
that it periſhes, tho? it be not wreck, yet the beft 
and cable belong to the lord, and that the ſhip to 
which this anchor, c. belonged ſtruck upon the foil of 
the manor, & adtunc & ibidem periit, hut that the men 
in it were ſaved, and that the detendant ſeized the anchor 
and cable to the uſe of the lord; adjudged that this cuſ- 
tom is void, [it being] without any conſideration. The 


Regem | reporter ſays, Note, no cuſtom of ſalvage is found. 3 


Lev. 85. Hill. 34 Car. 2. C. B. Geere v. Burkenſham. 
But where an action was brought upon a like cuſtom, 

the defendant ſet forth, that the lord of the manor have 

uſed, in caſe of wreck of any ſhip caſt upon the manor 


urial of the dead, and to 
| there, for the uſe of the proprie- 
in conſideration thereof to have the beſt an- 
| + of the ſhip ſo caſt there, and that ſhip 
being wrecked and caſt upon the manor, the defendant 
| as ſervant to the lord took the anchor and cable in the 
declaration mentioned; thc* it was objected, that this is 
no more than common charity obliges the lord to do, yet 
Fel and Reockfy, the only juſtices then in court, were 
of opinion that ſuch cuſtom is not unreaſonable, it being 
for incouragement and fafety of navigation; ſed adjour- 
natur. But afterwards it was adjudged for the defendant. 
3 Lev. 307. Trin. 3 V. & M. in C. B. Simpſon v. 

Wreck may be claimed by preſcription, and may be- 
long to the lord high admiral by preſcription, for it is 
an ancient office, time whereof, &c. per Halt Ch. ]. 
and faid he made no doubt but wreck belonged to the 
admiral about the cinque ports, and ſuch places where he 
was moſt converſant in ancient time. 12 Med. 260. 
Hill. 11 V. 3. in the caſe of Viggan and Brantbwarte. 

If a man, either by grant or preſcription, has right to 
a wreck thrown upon another man's land, of nec 
conſequence he has a right to a way over the ſame land 
to take it. And the very poſſeſſion of the wreck is in 
him that has ſuch right, before any ſeifuxe. Originally 

wreeks were in the crown, and the King has a right 
to a way over any man's ground for his wreck, and the 
ſame privilege goes to the grantee thereof; fer Cur. 6 
Mod. 149. Paſch. 3 Aun. B. R. Anon. 

It ſeems that the taking of wreck beſore ſeiſure can 
not de felony, becauſe no one has property of the goods 
at the time of the taking. Hewk. Pl. C. 93. c. 33. , 
24. ſays it ſeems agreed. i 
1 to be valued and delivered to the towns, 4 

5. . 2. 

Tb“ Rüge: prerogative in wreck, whales and ſtur- 
geons, Prerog. Reg. 17 Ed. 2. fl. f. c. rt. 

Directions for preſerving ſhips in diſlreſs, 12 Anu. ff. 
2. c. 18. 26 Ges. 2. c. 19. /. 6. 

Salvage to be paid, 12 An. f. 2. c. 18. /. 2. 
| — „ in ſhips felony without clergy, 12 An. ft. 
2. c. 18. /. 5. 

Penalty of fraud or neglect in officers of cuſtome, 12 
An. ft. 2. c. 18. f 7. 

_ goods of ſmall value petit larceny, 26 Geo. 
2- C. 19. / 2. 

Reward for ſaving 


any veſſel or goods, 26 Geo. 2. 
of the cuſtoms may raiſe the ſalvage by ſale 


of the veſſel or 26 Geo. 2. c. 19. /. 7. 
Proſecutions by Je rk of the peace, 26 Geo. 2. c. 19. 


Commiſſioners 
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Coinmiſſioners of land tax, 
of exciſe, to put the 12 An. ff. 2. c. 18. in execution, 


26 Geo. 2. c. 19. J 9. 


| t ſt iff and Ge « 


The 12 An. not to affe& the juriſdiction of the cinque 


ports, 4 Geo. 1. c. 12. . 2. 26 Geo. 2. c. 19. /. 10. 


Aſſaulting any perſon in the ſalvage of any veſſel tranſ- 
portation, 26 Geo. 2. c. 19. . 11. 
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grant an attachment; 


and veiors, are made 


parties by 
who was ſheriff, and made the return of the ſummons, 
which by the writ of diſceit is alledged to be falſe. If 
the preſent ſheriff did this diſceit, the writ of diſceit | Inform 
aforeſaid, ſhall be dire©ed to the coroners. Fenk. 122. | it | 


; and original wfits are either real, per- 


mixt. Co. Lite. 73. 6. _ 
Prohibition is an original writ upon it B. R. ought 
Neta. Br. Prohibition, pl. 6. | 


b 
; 


| 


| 


ver, Sc. eommanding him to ſummon a jury to inquire 
and in this caſe L. and the ſheriff, and the fummoners, | 


R I 
_—_ in D. ſuch writs ſhall abate becauſe hey do 
not purſue the form of the Regiſter ; 
is ſufficient, and all is of one effe&, and yet writ of 
to his father, 
and the father heir to the grandfather, and the gra nefa 
donee in tail, 
rit is good; 
is the 
and ſo 


+ & M. in C. B. Barrudal v. Lord Cutts. 
The champion's oath in a writ of right altered, Sr. 
en. 1. 3 Ed. 1. 6. 41. 


2 


c. 40 
ee e 
c. ar. f. 4. | 
_—— 
E.2 22. | . | 
ial writs not to be iſſued in ſmall ſuits, 5 Geo. 2. 
c. 27. J. 5. See 22 Vin. Ar. tit. Writ. | 
OF ASSISTANCE, Iſſues out of the Exche- 
quer, io authoriſe any perſon to take a conſtable, or other 
public officer to ſeize goods or merchandize prohibited 
and accuſtomed, c. Stat. 14 Car. 2. . 1. There is 


— r car 0? Gn Chmwwry wane 


a poſſeſſion. Cowell, edit. 1727. 
RIT OF DELIVERY, In what caſes grantable, 


13 & 14 Car. 2. c. 11. 


WRIT OF INF 2 ENTRY. 
WRIT OF INQUIRY OF DAMAGES, 
cial writ, that ifſues out to the ſheriff upon a 
by default, in action of the caſe, covenant, t 


hs a judi- 


what damages the plaintiff hath ſuſtained - 
miſſorum, S | 
the rule for judgment is given upon it; and if nothing 


F 


ö 
11 


of x Ann. c. 8. But the attorney- general anſwered, th: an Adebitatas 
this was not a judicial but an original writ ; that judicial ſold, and the 
writs are thoſe only that are founded upon judgment and | defendant plaintiff at the 
— founded 0 — „I 1 
any judicial proceeding, or on patents, s 
bus any damages, becauſe 
facias's in admitted 
court faid nothing to this any 
Mich. 1 Geo. B. R. The Queen v. : „ or ſome 
If aſſiſe be EI Fry 2 it —_ be | 72. If hy 
Queſt us eft nobis, or 1 it be ſei it eum, Where ving no- 
it — Injuſte diſſeiſtvit cum, or if it be ad 4 quaſhed. 2 Lill. 
ſooit cum of 100 acres in D. where it ſhould be De ii Judgment was given for the 
Vor. I. Ne 140. | plaintiff 


Y A R 


uiry of damages executed, and final judgment for the 
— And on a writ of error brought in B. R. 


Y X A 


different according to the place cr county; as at Wim- 
bleton in Surrey, it is but fifteen acres, in other counties 


plaintiff in the Common pleas by default, ard a writ of | YARDLAND, (Virgata Terre) B a quantity of land, 
| 


amongſt other exceptions, one was, that no day was gi- 


it is twenty, in ſome twenty-four, and in others thirty, 


ven on the writ of inquiry, and therefore it might be — and forty acres. Brad. lb. 2. c. 10. Sce Selden's Titles 


diſcontinuance ; but the court reſolved, that they never 


give a day in C. B. on this writ, nor is it neceſſary, be- 
kaufe nothing is done but to akcertzin the damages. I 
Ld. 388. A writ of inquiry was ordered to be ex- 


ecuted before the Lord Chief Juſtice, the action being 
hid for very lange : and ſuch writ hath been ſet 
aſide where the jury gave tos little damages, and a new 
writ of inquiry ordered by rule of court, on payment of 
coſts, Ac. Mod. Caf. in L. and E. 213, 240. A judg- 
ment thall not be ſet aſide, after a writ of inquiry execu- 
ted. 3 Salk. See DamMaGzs. 

WRIT OF REBELLION. See Commrs$st0Nn or 
RenELLiioN. | | 
. WRITER OF TALLIES, (Scriptor talliarum) Is an 


| of Henour, 622. | | 3 
YARDS BELONGING TO THE NAVY. Perſon: 
making diſturbance, or counterfeiting the hands of ſigning 
or vouching officers in yards, how puniſhee, 1 Gez. 2. c 
25. jet. 6. | 
a ARMOUTH, Regulations of the herring fair there. 
31 Ed. 3. ft. 2. c. 2. | 
To de under the government of the barons of the 
cinque ports, 31 Ed. 3. fl. 2. c. 2. | 
Mayor, &fc. to have the ſame rights as bailifſs, 1 Ann. 


VE AY | 
Regulations of duties of 4s. 6d. per {hip on import- 
ing coals there, 5 Ann.c. 7. n 
iny perſon may import coals, paying the rates and 


officer in the Exchequer, being clerk to the auditor of | for ballaſt, 5 An. c. 7. 


the receipt, who writes upon the tallies, the whole let- 
ters of the tellers bills. Cowell, edit. 1727. 

WRITING, (Scriptum) A fimple writ ng or declara- 
tion, not in the manner of a deed made to a certain per- 
ſon, Ec. ſhall be good in law. Heb. 312. 

WRONG, (I uria,) Is in French aptly called tort, be- 
cauſe wrong is wreſted or crooked, being contrary to that 
which is right and ſtrait. Cs. on Litt. lib. 2. c 1. See 
TorT. | 
. WRONGLANDSY, Seem to be ill grown trees that 
will never prove timber, ſuch as wrong the ground they 
grow in. Mitch 159. — 

WUDEHE n 
telling of wood. H. 1. c. 37. 

WWA Uf A water- paſſage, gutter, or wa- 
tering- place; often mentioned in old leaſes of houſes, in 
the covenant for repairs, &c. 

WYKE, WYKA, Et totam wyham cum hominibus, &c. 
Mon. Angl. Tom. 2. pag. 154. Wic and Wica. 
flatuere, i. e. weram, & wytam. See WITE. 


} * 


mortuos vivere dacet. Cowell, edit. 1727. 


toribus provinciarum offeredantur Jex eft in privilegiorum 


chartis non inſueta : ubi | 
ab bujuſmodi muneribus aliiſque donis regi vel yegine pre- 
Chart. Dom. Semplingham. Conceds ut omnia monaſteria 


E eccleſie regni mei a jublicis veAigalibus, operidus & one- 
ribus, abfobbanter :— Nec mmunu 


bs * 


m. Gloſs. Nutla autem 


5 


on gueſts: Alſo an hoſpital, Je qua velefudnarii 


& 


＋ 


YA AND NAY, Qzad beminer de Rippen font creden- 
di per ſuum ye, & per ſuum nay, in omnibus querelis, &fc. 
Charta Athelſtan. Reg. Mon. Tom. 1. pl. 173. 

YARD, Is « welt known m „ three feet in length; 
by which cloth, linen, &c. are medfured: It was or- 
dained by King Her. t. from the length of his own 
arm. Bakey's Chrom. 


Duty on coab for building Sr. George's Chapel at Jar- 
mouth, 7 Geo. 1. c. 11. | 

For making a cauſway over the Denes, 10 Ges. 1. c. 8. 
For other matters, See Chuncnzs, Harnours, Her- 
nix GS, W oRsTED. | CE 

YARN. No perſon ſhall buy yarn or wool, but he 
| that makes cloth of it. And none may tranſport yarn 
beyond the fea, by ſtat. 8 Hen. 6. c. 5. 33 Len. 8. c. 
16. See CusToms, Woot, WorsTEp. 


or patron.—— In ccclefta illa Rex ifia vice agens yconomi 


& cuſtadis ſpecialit. Vit. Abbat. S. Albani. Cowell, 
edit. 1727. | 

' YEAR. Brde de ratione temperum; tells us, That our 
anceſtors computed their montt.s acccicirg to the courſe 


maſs : This appears by the anciert grants and charicrs 
þ in the Monofticon, I — viz. Acta ipud 
Weſtmonaflerium, &c. RKalendas Yanuarii die furttorum 
Innocent. Anno Domi 

method of computation was obſerved here to the time of 
William the Conqueror, ard for the — of his 
reign, as may be ſeen in the MAanaſlic. 1 Tam. pag. 44, 55. 
but — the year of our 120 was —— 
ed in any grants, but only the j-ar cf the reign of the 
| _ Cowell, edit. 1727. See CALENDAR. 
EAR AND DAY, (Annus & Dies,) Is a time that 


N Is uſed for Sanctus: Lanta dei lex eſt ques | determines a right in many caſes; and in ſome works an 


uſucaption, and in others a preſcription; as in caſe of an 


NIA, Dicuntur munuſcula, que @ provincialibus rec- eſtray, if the owner, (proclamation being made) chal- 


lenge it not within that time, it is forfeited. So is the yea; 


ee 4 xeniis immunes notat and day given in caſe of appeal, in caſe of deſcent after 


entry or claim; of no claim upon a fine or writ of right 
at the common law; ſo of a viliain remaining in ancient 


teCtions, eſſoins in reſpect of the King's ſervice; of a 


And that tonching the death of a man, ſeemeth an imi - 


bominibus & terra Rudingen- tation of the civil law. Cowell, edit. 1729. 


FEAR, DAY, AND WASTE, (Annus, Dies & 
Faſtum,) is a part of the King's prerogative, whereby he 
| challengeth the profits of their lands and tenements for a 
| year and @ day, that are attainted of petty treaſon or fe- 
lony, whoever is Lord of the manor whereto the land; 
or tenements belong; and not only fo, but in the end may 


en, l. e. Infirms reripiunam E alutitur. Vocab." utti- 5g the tenements, deſtroy the hooſes, root up the 
uſque Juri 


woods, gardens, paſture, and plough up the meadows, 
except the Lord of the fee agree with him for redemp- 
tion of ſuch waſie, afterwards reſtoring it to the Lord 
| of the fee; whereof you may read at-large in Staundf. 
Prerog. _ . | 
| Stat. 9 H. 3. cap. 22. We will not hold the lands 
of them that be convict of-felony but one year and one 
day, and then thoſe lands ſhal} be delivered to the Lord: 
1 _ 

is appears by Glanvill to be due to the King by his 
ancient prerogative, 2 Haff. 36. cites Glanvill 7. cap. 17. 
| fot 59. = 


| YCONOMUS, Ocronomus ; An advocate, defender, 


| of the moon; and that they began the year at Chri/t- 


Dominice incarnationis MLXVI. which 


demeſne; of a man fore bruiſed or wounded ; of pro- 


1 4A 


This chapter of Maga Charta doth ex preſs that which 
doth belong to the King, viz. the year and the day, and 
omits the waſte as not belonging to him ; and this is no- 
tably explained by our ancient books with an uniform 
conlent. 2 Inſ?. 36. cites Bracton, lib. 3. fol. 129 & 137. 
and Britten, cap. 5. fol. 14. and Fleta, lib. 1. cap. 28. and 
Mirrzr, c. 5. J. 2. The Mirror, ſpeaking of this chap- 
ter, ſaith, Le point des terret aux felons tener per un an, 
of de Juſt car per la ou le Roy ne duiſt aver que le gaſt 

driit, ou Þ an in noſme de fine par ſaluer le A de 
F eſtripment preignont les miniſter le Roy ambideux. pon 
all which it appears, that the King originally was to have 


no benefit in this cafe upon the attainder of felony, where 


the free land was holden of a ſubject, but only in deteſta- 


tion of the —_ Ut 2 hr faucos, metus ad omncs 
per veniat; to rate the houſes, to exti the gar - 
dens, to eradicate his wood, and to plow ks —4 of 
of the felon; for ſaving whereof, and pro bono publico, the 
Lords, of whom the were holden, were contemed 
to yield the lands to the King for a year and a day; and 
therefore not only the waſte was juſtly omitted out ot 


4 
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M 
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If there be Lord, melde, and tenans; and the ineſn 
is attainted of felony, the Lord paramount ſhall have the 


meſnalty, preſently; for this prerogative belonging to 
the King, extends only to the Jand, which —_ be 
y x in lieu whine the year and day was granted, 
2 Inft. 37. 8 | Go 

And this is to be underſtood when a tenant in fee 
ſimple is attainted ; for when tenant in tail, or tenant 
for life is attainted, there the King ſhall have the prgfits 
of the lands during the liſe of tenant in tail, or of th 
e 

conuid?] Here convif?, in a large ſenſe, is ta- 
ken for attiacli: For the nature and .. e of bath 
theſe words, ſee the firſt part of the ſn/titutes ; and 
likewiſe for this word felony there. 2 B. 37. 

Of felwy] _ be underſtood of all manner of fe 
nes puniſhed by death, and not of petit larceny, which 
— is felony. 2 Inſt. Ly _— 

If Lord and tenant are, and the tenant is attainted of 
felony, and the King has annum, diem & vaſtum, yet if 
the Lord enters without due procefs, and the writ ſued 


pl. 36: cites Ed. 2. and Fitz-Traverſe, 48. 
The ſtatute de jr erogativa Regis, cap. 1 
if a felop has land, tune Rex ſtalim illan 


day, and alſo to the waſte, it ſeems to have been the more outlawry of felony was g Ed. 3. and 


general opinion fince that time, that he hath a right 10 coronets to inquire of his 
both. Indeed if this ſtatute had been againſt the expreſs 


purview of Magna Charta, it would have been clearly to J. N. after the outlawry; and upon this ſeive far 


43 N. 3. which returned that he had 


repealed by thofe many ſubſequent ſtatutes, which repeal iſſued againſt F. N. who came and would have traverſed 
all ſtatutes contrary to Magna Charta; but being not con - the felony ; and the and day was awarded to the 
trary to the expreſs words of it, but only to what is ar- King with the waſte. And ſo it ſeems that the King 
gumentatively drawn from it, it may be well argued that cannot take it, unleſs after office, which was thirty years 
it is ſtill in force. 2 Hawh. Pl. C. 449. cap. 49. /. 8. after, as there. But Quere if, upon the office found, he 

Hereby it alſo appears how neceſſary the reading an- who receives the profits the firſt year after the felony ſhall 
cient authors is for underſtanding of ancient ſtatutes. And not be charged; it ſeems he ſhall per Fitzh. above; 
out of theſe old books you may obſerve, that when any Quere the experience thereof in B. R. Br. Corone, pl. 
thing is given to the King in lieu, or ſatisfaction of any 207. cites F. N. B. fol. 144. 


ancient right of his crown, when once he is in poſſeſſion YEMAN, OMAN, or YOMAN, A deriva- 


of the new recompence, and the ſame in charge, his of - tive of the Saxon, geman, i. e. communis. Theſe Camd. in 


ficers and miniſters will many times demand the old alſo, his Brit. pag. 105-placeth next in order to gentlemen, 
which may turn to great prejudice, if it be not duly and ing them ingenuot, Whoſe 1332 ſtatute affirms an- 
diſcreetly prevented. 2 Inſt. 37. no 6 Rich. 2. cap. 4. and 20 2. cap. 2. Sir Thomas 


2 U C 


Sheriff of 17 orkjbire to appoint ſeven able; for taking 


ays | the poll at the ele Aion of Knight: of the Shire, 10 Era. 


c. 20. f. 6. . 
For incloſing cemmon grounds in the H H- Riding of 
Torkſbire. 


or endowing poor vicarages. 12 Ann. ft. 1. c. 4. 


ihes | Regulation of the butter market, 8 Ges. f. c. 27. 


YEVEN, or YEOVEN, (as we uſe at the end of in- 


dentures and other inſtruments, Teoven, the day and 


YEW, Is derived by 6 rom the Greek v 


A CET Eg 27 H. 8. 

. 22. | 

For making coveritts in Yark, & 35H 8. c. 10. 
Churches in Tei united, 1 6. c. 9. 

The inhabitants of St. Hellex's in Staxdgate in York 

to rebuild their church, and the crown to preſent, 1 AMC. 


2. c. 18. | | 
of York houſe for other lands between the 


and the Archbiſhop, 21 e. 
71 ing of jurymen in Torkfbire regulated, 
2&9 8W. 3.c. 32. , 7. n 
4 an. c. 18. , 3, . 10 n. J 5» 6. 3 
2. 6. 25- 


12 


Penalty of throwing dirt, Cc. in the tiver, 13 Geo. 1. 


c. 33. See Dravtrr, PrwTrerERs, RegizTRY or 
Dxzps. 


to be prejudiced 
in Scotland, c. 1 


eo. 1. c. 28. ſed. g. 
YVERNAG 4 


ſeedneſs, or 


See Hrn Actum. W 
parts a country 
Nutivity of our Lord, — 
uſed at Chrift- 
they ſtile Tule- 


— 


[= 


YORK-BUILDINGS COMPANY. The undertak- 
ers for raiſing water in York-Bu:ldings, impowered to ſel! 
annuities, 7 Geo. l. ff. 1. c. 20. ſe. 35. ſueh annuities not 
by 13 Ges. 1. for ſale of forteited eſtates 


| „From the French Hyvernee, that 
is, the winter ſeaſon) Was anciently uſed for the winter 
ſealgp for ſowing of corn. Correll, edit. 


ſlovener, in- 


| 


